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 (1)                 CHAIRMAN NOBLE: Okay.  Now we're back


 (2)  in session.  Can the record please show the presence of
 (3)  Commissioner Horton, Commissioner Allen, Commissioner
 (4)  Noble.
 (5)                 Mr. Slade, do you have some additional
 (6)  questions for Mr. Farmer?
 (7)                 MR. SLADE: I do, Mr. Chairman.
 (8)                 CHAIRMAN NOBLE: Please go ahead.
 (9)                 MR. SLADE: Good morning, Commissioners.
(10) 
(11)                     REDIRECT EXAMINATION
(12)  BY MR. SLADE: 
(13)      Q.    Good morning, Mr. Farmer.
(14)              You were asked yesterday a lot of questions
(15)    by Ms. Montgomery about the use of modern technologies;
(16)    is that correct?
(17)      A.    Yes.
(18)      Q.    You were asked about dry suits, a radio,
(19)    safety equipment, more durable boats, GPS, maps, the
(20)    internet, modern gages, weather channel; is that
(21)    correct?
(22)      A.    That's correct.
(23)      Q.    So that the Commission's understanding is
(24)    clear regarding your position, do you think the Verde
(25)    River could have been navigated as a highway for
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 (1)    commerce without those modern technologies?
 (2)      A.    Absolutely.
 (3)      Q.    So it could have been navigated at the time
 (4)    of statehood with the technologies that were available
 (5)    then?
 (6)      A.    Yes.
 (7)      Q.    And could it have been done by someone
 (8)    without your vast experience?
 (9)      A.    Yes.  It's done every day that way.
(10)      Q.    And that begs the question why do you use
(11)    modern technology?
(12)      A.    Well, it's more convenient.  It makes life
(13)    easier.  In this day and age, it's a very fast life,
(14)    and that just helps us get on the river quicker.
(15)      Q.    So if we use an analogy, what kind of truck
(16)    do you drive?
(17)      A.    F-150.
(18)      Q.    Why don't you drive a Model T?
(19)      A.    It would be fun, but it would take longer to
(20)    get where I'm going.
(21)      Q.    Do you think you could still drive a Model T
(22)    from Camp Verde to Phoenix if you had to?
(23)      A.    Sure, you could.
(24)      Q.    Mr. Hood asked you some questions about your
(25)    definition of navigability, and I would like to give
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 (1)    you a chance to put that in context.  You said
 (2)    yesterday you believe a river can be navigable when
 (3)    it's as low as 2 to 6 inches; is that right?
 (4)      A.    Yes.
 (5)      Q.    Can you explain what you meant when you said
 (6)    that?
 (7)      A.    Well, basically, the 2-inch depth is
 (8)    navigable if that is not the entire depth of the entire
 (9)    reach of the river.  If that's the shallowest that the
(10)    river gets in short spots, that doesn't impede
(11)    navigability.
(12)      Q.    And were you saying in any way that the
(13)    average depth of the Verde is from 2 to 6 inches?
(14)      A.    Absolutely not.
(15)      Q.    Were you here for Mr. Fuller's testimony on
(16)    Monday?
(17)      A.    Yes.
(18)      Q.    And did you hear his accounts of historic
(19)    boat trips that were successful in that whitewater
(20)    portion of the Verde?
(21)      A.    Yes, I heard that.
(22)      Q.    Segment 3?
(23)      A.    Yes.
(24)      Q.    Does that surprise you at all?
(25)      A.    No.
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 (1)      Q.    If you don't have a guide and you don't know
 (2)    the river well, how do you determine if a rapid or a
 (3)    danger is coming up?
 (4)      A.    You generally use your senses, and hearing
 (5)    and eyesight would be the two that you would be able to
 (6)    tell what's coming up in front of you.
 (7)      Q.    And if you have a concern about the river,
 (8)    what do you do?
 (9)      A.    Well, you park the boat and get out and walk
(10)    the bank, go down and have a look at what's coming up.
(11)      Q.    Is that hard to do on the Verde?
(12)      A.    It's easy.
(13)      Q.    You were asked the question about your
(14)    temperament and your -- I guess your gruffness, and you
(15)    said you were potentially a mountain man in temper.
(16)              Do you have to be as burly as a mountain man
(17)    to navigate this river?
(18)      A.    No, you don't.
(19)      Q.    And have you traveled on the river with
(20)    people that are not as adventure-inclined?
(21)      A.    Yes, I have.
(22)      Q.    Did they have any issues?
(23)      A.    No.
(24)      Q.    Were they in canoes?
(25)      A.    Sometimes, yes.
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 (1)      Q.    You heard Mr. Lynch yesterday talk about
 (2)    improvements that he's made on the river; is that
 (3)    right?
 (4)      A.    Yes, I heard that.
 (5)      Q.    And you have boated the river before
 (6)    Mr. Lynch had his commercial operation; is that
 (7)    correct?
 (8)      A.    That's correct.
 (9)      Q.    Were the segments that he talked about where
(10)    he made improvements, were those still navigable?
(11)      A.    They were navigable before he made those
(12)    improvements.
(13)      Q.    Did you receive any questions about rapids or
(14)    significant impediments regarding Segment 2 or
(15)    Segment 5 yesterday by Mr. Heilman?
(16)      A.    If I did, there were very few.
(17)      Q.    Do you recall which ones?
(18)      A.    I don't recall any.
(19)      Q.    Was one of them Roller Uno?
(20)      A.    Oh, yeah, the one that's 100 yards away from
(21)    the end of that Segment 3, or Segment 2.  It's just
(22)    above Beasley Flats.
(23)      Q.    Okay.  So that would be still in Segment 2,
(24)    but very close to Segment 3?
(25)      A.    Yes, it would be.
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 (1)      Q.    We've reviewed some of your pictures
 (2)    yesterday on the PowerPoint, and you were talking about
 (3)    the depths in those pictures?
 (4)      A.    Yes.
 (5)      Q.    Were you able to talk about the depths based
 (6)    on looking at the pictures or based on your experience
 (7)    on the river when those pictures were taken?
 (8)      A.    It's, generally, the depths are from my
 (9)    experience.  It's pretty difficult to tell the depth of
(10)    a river from a photograph.
(11)      Q.    And how were you able to discern depths when
(12)    you're on the river?
(13)      A.    Well, again, where you can see the bottom is
(14)    shallower; but a lot of times I've got a canoe paddle
(15)    in my hand, and the blade is about a foot and a half in
(16)    length and then the entire paddle is about 5 feet in
(17)    length, so, you know, you just reach down and touch the
(18)    bottom and you can pretty accurately measure the depth
(19)    of it up to 5 feet.
(20)      Q.    And do you do that regularly as you travel
(21)    down the river?
(22)      A.    From time to time.  In the shallow spots you
(23)    can feel it in your natural paddle stroke.
(24)      Q.    And that's the river in its not ordinary and
(25)    natural condition?
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 (1)      A.    I've never boated it in its ordinary and
 (2)    natural condition.
 (3)      Q.    I would like to talk to you briefly about
 (4)    some of the guides you were questioned about yesterday.
 (5)    You were asked about Jim Slingluff's Guide; is that
 (6)    correct?
 (7)      A.    Yes.
 (8)      Q.    And is it true that Jim Slingluff asked you
 (9)    to update his guide?
(10)      A.    Yes, that's true.
(11)      Q.    So he had the trust in you and in your
(12)    opinion of the river to be able to do that?
(13)      A.    Yes.
(14)      Q.    And of all the river accounts from the guides
(15)    we heard yesterday, from all the guidebooks, were they
(16)    talking about the river in its natural and ordinary
(17)    condition?
(18)      A.    No, they weren't.
(19)      Q.    And of all the trips you've ever made on the
(20)    river, were they when the river was in its natural and
(21)    ordinary condition?
(22)      A.    No.
(23)      Q.    And so if you added 90 to 150 cfs to the
(24)    river, what would happen to the navigability of the
(25)    river?
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 (1)      A.    It would become quite a bit more navigable
 (2)    for different craft.
 (3)      Q.    So it's your opinion that the river in its
 (4)    ordinary and natural condition is and can be used as a
 (5)    highway for commerce?
 (6)      A.    Yes.
 (7)                   MR. SLADE: Those are all the questions
 (8)    I have, Mr. Chairman.
 (9)                   CHAIRMAN NOBLE: Thank you very much.


(10)                   Does anyone else have any questions for
(11)    Mr. Farmer?
(12)                   (No response.)
(13)                   CHAIRMAN NOBLE: I have a few,
(14)    Mr. Farmer, if you have some time.
(15)                   THE WITNESS: Sure.  I've got all day.
(16)   
(17)                           EXAMINATION
(18)    BY CHAIRMAN NOBLE: 
(19)      Q.    Just to follow up on where Mr. Slade just
(20)    left off, I heard you respond to several of his
(21)    questions regarding navigability.  Are you here
(22)    testifying as an expert as to whether or not the Verde
(23)    River was navigable in its natural and ordinary
(24)    condition at the time of statehood?
(25)      A.    No, I'm not.
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 (1)      Q.    When you say, in response to Mr. Slade's
 (2)    question, the river was navigable, please explain what
 (3)    you mean by the term navigable in your response.
 (4)      A.    It's my opinion that I could get a variety of
 (5)    different watercraft down the river unimpeded, heavily
 (6)    loaded, without problem, and I can do this at all times
 (7)    of the year because that river is perennial in nature.
 (8)      Q.    Would it be fair to say that when you talk
 (9)    about navigable, you're referring to boatable?
(10)      A.    No, I think that I would call it navigable.
(11)    I look back on it, and if I were a trapper or that type
(12)    of thing, I would think that that would be the primary
(13)    mode of transportation that I would utilize if that's
(14)    what I was doing.
(15)              I use the river by boat for other activities,
(16)    whether it's fishing, whether it's hunting white tail
(17)    deer, mountain lion, or exploring or looking/panning
(18)    for gold.  I don't -- I use it, the river, basically,
(19)    for primary transportation for other activities.
(20)      Q.    Do you believe your understanding of the term
(21)    navigable is interchangeable with the navigability that
(22)    is being determined by this Commission?
(23)      A.    Being a layman in the thing and just
(24)    reviewing the tests that are there to determine
(25)    navigability, I would say, in my personal opinion, that
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 (1)    the river is indeed navigable under those terms.
 (2)      Q.    So your understanding of navigability is the
 (3)    same that we are trying to determine?
 (4)      A.    That's my opinion, yes.
 (5)      Q.    Could you go back and review for us the
 (6)    history that you have had of experiences on the Verde
 (7)    River?
 (8)      A.    I've been boating it since high school.  My
 (9)    father boated it in the '50s.  He pretty much
(10)    introduced me to it as a youngster.  I've been down it
(11)    in multiple watercrafts, all seasons of the year, at
(12)    low flow and at high flow.
(13)              I've been, as recently as this past October,
(14)    with my wife on the upper section.  Had a great time.
(15)    You know, it's just a wonderful place to be.
(16)      Q.    And I can't recall, but I believe you told us
(17)    approximately or how many trips can you remember that
(18)    you've taken?
(19)      A.    I don't remember them all, but we go between
(20)    three and five times a year, and I've been going since
(21)    1973.  So I've run the math, and I've calculated I've
(22)    been down 50 to 60 times.
(23)      Q.    And when we say or when you say you've been
(24)    down the river 50 to 60 times, is that generally in the
(25)    area of Segments 1 through 5 as defined by Mr. Fuller?
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 (1)      A.    Yes, sir.
 (2)      Q.    Yesterday I believe Mr. Heilman asked you
 (3)    some questions about old Exhibit 12, this one, the
 (4)    "Verde River Recreation Opportunity Guide."  Do you
 (5)    have that in front of you or do you have that with you
 (6)    this morning?
 (7)      A.    Yeah, I can put it there right now.  I
 (8)    followed your advice last night.
 (9)      Q.    I believe I heard you respond to a question
(10)    yesterday that -- or in response to a question, you
(11)    said that you knew the author of this guide?
(12)      A.    Yes, I'm familiar with Pete Weinel.
(13)      Q.    Mr. Service?
(14)      A.    No, not so much.
(15)      Q.    Oh, I'm sorry, it says it's prepared by
(16)    Forest Service.  I was just wondering if you knew.
(17)      A.    Yeah, I got you.
(18)                   COMMISSIONER HORTON: A little humor.


(19)                   THE WITNESS: Mine's rather dry.
(20)    BY CHAIRMAN NOBLE: 
(21)      Q.    It's the mountain man.
(22)      A.    It's the adventurer in me, you're right.
(23)      Q.    Who did prepare this report, as far as you
(24)    know?
(25)      A.    Pete Weinel.
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 (1)      Q.    And do you know Pete Weinel?
 (2)      A.    Yes, I do.
 (3)      Q.    How long have you known him?
 (4)      A.    He wrote -- I think he wrote this guide in
 (5)    the early '70s, somewhere around there.  I've known him
 (6)    as a Forest Service employee for over 20 years.
 (7)      Q.    And how would you describe your relationship
 (8)    with him or your knowledge of him?  Is it casual
 (9)    acquaintance or more than that?
(10)      A.    It's always been professional.  It's been at
(11)    official functions.  Yes, it's casual.  It's not an
(12)    intimate friendship.
(13)      Q.    Do you recall that there were some points
(14)    that Mr. Heilman brought out to you with regards to the
(15)    "Verde River Recreation Opportunity Guide" with which
(16)    you disagreed?
(17)      A.    Yes, I disagreed.  I guess that's a pretty
(18)    good way to put it.
(19)      Q.    Have you reviewed the guide other than what
(20)    was presented to you yesterday?
(21)      A.    I've read it, but it's been a number of
(22)    years.
(23)      Q.    How would you characterize the author's
(24)    understanding or familiarity with the Verde River?
(25)      A.    He had an excellent knowledge of that river.


Page 559


 (1)      Q.    And the Exhibit 12 is dated 1997.  However,
 (2)    it's your understanding that it was written as early as
 (3)    the early 1970s?
 (4)      A.    Yes, it was earlier than that.  It's been
 (5)    revised a number of times.
 (6)      Q.    Do you know if Exhibit 12 has been revised
 (7)    and updated to 1997, or is it the one that was first
 (8)    authored in the early '70s?
 (9)      A.    That, I don't know.
(10)      Q.    Could we get you to turn to Page 2?
(11)      A.    Okay.
(12)      Q.    On the bottom of the first column on the
(13)    left, I see it says there "Below 400 cfs (into
(14)    Horseshoe R.), you will begin having trouble with rocks
(15)    and other obstacles.  It is run at lower levels but can
(16)    be very hard on equipment if certain rapids are not
(17)    walked."
(18)              Do you see that?
(19)      A.    Yes.
(20)      Q.    Are there rapids that need to be walked in
(21)    that particular area, as described?
(22)      A.    I have never experienced that personally.  I
(23)    would disagree with that statement.
(24)      Q.    When you say you disagree with that
(25)    statement, is it your understanding that there are no
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 (1)    rapids that need to be walked, or that you disagree
 (2)    that some people might want to walk them?
 (3)      A.    There's nothing that even approaches a
 (4)    Class II rapid in that section.  He doesn't give a
 (5)    start.  He says approaching Horseshoe Reservoir, and
 (6)    he's saying he's setting the baseline at below 400 cfs.
 (7)              I've boated that section at far less water
 (8)    than that and never had any trouble in any riffle or
 (9)    drop in that portion of the river.
(10)      Q.    From what you know of Mr. Weinel, would you
(11)    say your experience on the river is equal to his,
(12)    greater than his, or less than his?
(13)      A.    I wouldn't want to make the comparison.
(14)      Q.    I'm asking you to.
(15)      A.    I don't have an answer to that.
(16)      Q.    Do you know of his experience on the river?
(17)      A.    I don't know of his years on the river.  I
(18)    would assume that with his knowledge of the river and
(19)    his job and what he did, that he would have an intimate
(20)    knowledge of the river.  I would assume that.
(21)      Q.    Again on Page 2, on the bottom right column,
(22)    "The Verde Falls at mile 56.8 presents a special hazard
(23)    to river-runners.  It can be a Class V under certain
(24)    conditions and must be approached with extreme
(25)    caution."
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 (1)              Do you see that paragraph?
 (2)      A.    I do.
 (3)      Q.    Do you agree with Mr. Weinel that under
 (4)    certain conditions Verde Falls can be a Class V rapid?
 (5)      A.    I would say that at extreme flood, that rapid
 (6)    is indeed a V and approaching a VI.  There are certain
 (7)    conditions that he's absolutely true, correct in his
 (8)    assumption.
 (9)      Q.    One of the comments you made yesterday was
(10)    that as to this particular guide, Exhibit 12, that it
(11)    was perhaps outdated and that there were other guides
(12)    that were more current.
(13)              Is that an accurate representation of what
(14)    you said yesterday?
(15)      A.    The river is a dynamic river.  It changes
(16)    constantly.  This is in need of updating.  I think it's
(17)    basically -- this publication was put out to try to
(18)    keep raw beginners from going into certain sections of
(19)    the Verde River and getting themselves in trouble.
(20)              As far as a boating guide, you can get the
(21)    same thing off of USGS topo maps.  That's basically
(22)    what this is.
(23)      Q.    Have you done any work to study the historic
(24)    uses of the Verde River at or before statehood?
(25)      A.    It would just be anecdotal, things that I've
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 (1)    heard.  I've done no formal studies of it.
 (2)      Q.    Would your opinion that the river was
 (3)    navigable at statehood be based on your experiences on
 (4)    the river?
 (5)      A.    Yes.
 (6)      Q.    Is there anything other than the anecdotal
 (7)    information you have received with regards to historic
 (8)    uses of the river; is there any other information that
 (9)    you would base your opinion on other than your
(10)    experiences on the river?
(11)      A.    That's correct.
(12)      Q.    Nothing else?
(13)      A.    Right.
(14)      Q.    Okay.  I appreciated Mr. Slade's questions
(15)    this morning about Mr. Slingluff.  I wanted to ask you
(16)    about your relationship with Mr. Slingluff.  How long
(17)    have you known him?
(18)      A.    I've known Jim Slingluff since the '80s.
(19)      Q.    Have you boated the river with him?
(20)      A.    Yes, I have.
(21)      Q.    On more than one occasion?
(22)      A.    Yes, I have.
(23)      Q.    Could you tell us what you know about
(24)    Mr. Slingluff's current mental or health condition?
(25)      A.    He's in final stages of Alzheimer's.
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 (1)      Q.    So we're not going to be able to hear from
 (2)    him?
 (3)      A.    No.
 (4)      Q.    And was Mr. Slade correct when he asked you
 (5)    questions about Mr. Slingluff having asked you to
 (6)    update his river guide?
 (7)      A.    That's true.
 (8)      Q.    Have you worked on that?
 (9)      A.    The copyright was transferred over to the
(10)    Arizona Wildlife Federation when I was president of
(11)    that organization.  Since I'm no longer on the board of
(12)    directors over there, they've tried to make no move on
(13)    it, on the -- it's just nothing's happened with it at
(14)    all.
(15)              So I've got all of Mr. Slingluff's original
(16)    work on the "Verde Recreation Guide."  I've got his
(17)    rough drafts.  You know, had spoken to him about the
(18)    areas that needed to be updated in the "Verde
(19)    Recreation Guide."  But other than that, nothing's been
(20)    done.
(21)      Q.    Now, my understanding from your testimony is
(22)    that, generally speaking, with regards to the Verde
(23)    River, you find it to be currently boatable and has
(24)    been boatable, for all the experiences that you have
(25)    had on it, in many different forms of watercraft; is
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 (1)    that correct?
 (2)      A.    That's correct.
 (3)      Q.    And that it is currently boatable or
 (4)    navigable in watercraft?
 (5)      A.    That's correct.
 (6)      Q.    Could we get you to pull up old Exhibit 34,
 (7)    the Southwestern Sportsman National Magazine of
 (8)    February 15th, 1991?
 (9)      A.    Certainly.
(10)      Q.    Seems like there was a great deal of activity
(11)    with regards to publications regarding the Verde and
(12)    other small streams and rivers in Arizona in the early
(13)    '90s and mid '90s.  Is that -- was there a bunch of
(14)    activity that you can remember on that?
(15)      A.    I don't remember anything coming out, but I
(16)    mean you would read an article maybe once a year, twice
(17)    a year.  Not a flurry of activity.
(18)      Q.    In the blue box on Page 16, the first
(19)    paragraph, of Exhibit 34, we reviewed this paragraph
(20)    yesterday.  "Shallow creeks and rivers are boatable in
(21)    many different canoes, but aluminum, canvas, and wood
(22)    boats are easily damaged and difficult to repair.
(23)    Plastic canoes are durable, slide easily over rocks,
(24)    slip quietly through the water, and do not conduct heat
(25)    or cold.  Plastic canoes can open areas to sportsmen
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 (1)    that are otherwise only a wish.  A properly designed
 (2)    plastic canoe, loaded with 250 pounds of paddler and
 (3)    gear, can float in as little as three inches of water."
 (4)              Do you see that paragraph?
 (5)      A.    I see it, sure.
 (6)      Q.    That last sentence, do you agree with that
 (7)    last sentence; that in as little as 3 inches of water
 (8)    you can float a 250-pound loaded canoe?
 (9)      A.    A properly designed canoe, that would be a
(10)    true statement.
(11)      Q.    And would you limit -- would you say that
(12)    there are more than plastic canoes that could properly
(13)    navigate in 3 inches of water?
(14)      A.    Yes, any properly designed canoe out of any
(15)    material could navigate in 3 inches of water.
(16)      Q.    If I recall responses to Mr. Heilman's
(17)    questions yesterday, you had some difficulty with the
(18)    first sentence, "Shallow creeks and rivers are boatable
(19)    in many different canoes, but aluminum, canvas, and
(20)    wood boats are easily damaged and difficult to repair."
(21)              Do you agree or disagree with that statement?
(22)      A.    I don't agree that aluminum, canvas, wood
(23)    boats are easily damaged.  I think that's more of an
(24)    experience of the person who's boating it.  And when it
(25)    says that they're difficult to repair, they're not any
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 (1)    more difficult to repair than any other watercraft.
 (2)      Q.    Let me go back and ask you some questions
 (3)    about your familiarity with this article.  Had you read
 (4)    the article before?
 (5)      A.    I've never seen it until yesterday.
 (6)      Q.    Okay.  Then we'll be fair with the questions.
 (7)              As you were discussing this particular blue
 (8)    box yesterday, one of the responses you gave had to do
 (9)    with Mr. Slingluff's apparent propensity to prefer
(10)    plastic canoes?
(11)      A.    Yes.
(12)      Q.    And you mentioned that he had some sort of an
(13)    arrangement with a canoe manufacturer?
(14)      A.    He was a sponsored boater.
(15)      Q.    And when you say sponsored boater, as far as
(16)    Mr. Slingluff is concerned, what do you mean?
(17)      A.    He -- well, the trip that he wrote the book
(18)    beyond, his first descent from top to bottom on the
(19)    Verde River was -- he was compensated and his equipment
(20)    furnished by a canoe manufacturer, a plastic canoe
(21)    manufacturer.
(22)      Q.    Do you recall or do you know which plastic
(23)    canoe manufacturer was his sponsor?
(24)      A.    I believe it was while Dagger was still in
(25)    the business, and I remember him telling me
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 (1)    specifically that they had set him up with an improper
 (2)    boat.  It was more of a whitewater design, with lots of
 (3)    rocker, and he had trouble with it on the upper end.
 (4)      Q.    Was it a plastic canoe?
 (5)      A.    It was a plastic canoe.
 (6)      Q.    Have you ever been on the Verde River with
 (7)    him in a Dagger canoe?
 (8)      A.    Yes.
 (9)      Q.    Did he advertise or promote the use or sale
(10)    or purchase of Dagger canoes, to your knowledge?
(11)      A.    Not to my knowledge.
(12)      Q.    The reason I was wondering is, if you'll look
(13)    in Paragraph No. 4 in that blue box on Page 16, he
(14)    refers to Coleman canoes.  If we'll go back to Page 15
(15)    of this article, would you agree that the photograph at
(16)    the top of the page appears to be a Coleman canoe?
(17)      A.    Absolutely.
(18)      Q.    Was it your testimony yesterday that in
(19)    addition to being a staged photograph, that that canoe
(20)    had been there for some time?
(21)      A.    That's correct.
(22)      Q.    And when you say it was a staged photograph,
(23)    it appears that that particular boater climbed into the
(24)    canoe for taking the photograph and then probably
(25)    exited the canoe and left it there?
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 (1)      A.    That's correct.
 (2)      Q.    One of the references that is made is that
 (3)    there are a number of canoe hulks or hulls that can be
 (4)    found on the Verde River.  Is that consistent with your
 (5)    experience?
 (6)      A.    You see them from time to time.
 (7)      Q.    Are they there because they were damaged
 (8)    beyond getting out?
 (9)      A.    Generally, they are there because they were
(10)    misguided by somebody who didn't know what they were
(11)    doing into a tree, and they get wrapped around a tree
(12)    and that's where they remain.
(13)      Q.    You know why I'm chuckling, Mr. Farmer.
(14)    Because you pinned a canoe, too?
(15)      A.    I absolutely have.
(16)      Q.    And that's not because you didn't know what
(17)    you were doing?
(18)      A.    No, that's not because of what -- I didn't
(19)    know what I was doing.
(20)      Q.    It was because you got pinned even though you
(21)    are what we would call an expert?
(22)      A.    I would disagree.  I don't consider myself an
(23)    expert.
(24)      Q.    You do have -- at least you agreed with
(25)    Mr. Slade that you do have vast experience on the


Page 569


 (1)    river?
 (2)      A.    Yes, I would agree with that.
 (3)      Q.    Do you remember having some questions with
 (4)    regards to Mr. Williams' Guide?
 (5)      A.    Yes.
 (6)      Q.    Have you reviewed Mr. Williams' Guide?
 (7)      A.    Not in its entirety.
 (8)      Q.    As to the questions, if I recall them, and
 (9)    just trying to wrap this up, frequently you would
(10)    question whether what Mr. Williams put in his book was
(11)    accurate as to the conditions at least as you found
(12)    them?
(13)      A.    That's correct.
(14)      Q.    Do you know Mr. Williams?
(15)      A.    I've never met him.
(16)      Q.    So you have no knowledge of his experience on
(17)    the river?
(18)      A.    Only from what he writes in the book; that it
(19)    was his first experience was on the Verde River.  His
(20)    very first time in a canoe was on the Verde River.
(21)      Q.    When we come across descriptions of needing
(22)    to exit canoes and walk because of rocks, in your
(23)    opinion, are such descriptions of the Verde River
(24)    accurate?
(25)      A.    It would -- I've been out of the boat in the
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 (1)    Verde River, in my experience, just long enough to kick
 (2)    the boat through or around a rock, and then I'm right
 (3)    back in the boat.  Walking a boat down the river has
 (4)    not been my experience.
 (5)      Q.    So am I able to conclude from your answer
 (6)    that such descriptions of needing to walk a boat down
 (7)    the river are inaccurate?
 (8)      A.    Again, I would say it depends on a boater's
 (9)    experience; but, yeah, I would categorize that as being
(10)    fairly inaccurate.
(11)                   CHAIRMAN NOBLE: Thank you.  That's all
(12)    the questions I have.  Is there anyone else who has any
(13)    questions?
(14)                   MR. SLADE: Mr. Chairman, I wanted to
(15)    bring to your attention one updated guide, if I might.
(16)                   CHAIRMAN NOBLE: Is it something that
(17)    Mr. Farmer can testify about?
(18)                   MR. SLADE: Yes.
(19)                   CHAIRMAN NOBLE: Okay.  Has it been
(20)    included in the evidence?
(21)                   MR. SLADE: Yes, it has.
(22)                   CHAIRMAN NOBLE: Okay.  Do you have
(23)    copies?
(24)                   MR. SLADE: I don't, but I can --
(25)                   CHAIRMAN NOBLE: That was a trick
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 (1)    question, Mr. Slade.
 (2)                   DIRECTOR MEHNERT: We have them here.


 (3)                   MR. SLADE: It's related to your -- I
 (4)    wanted to note for the record, Mr. Commissioner, that
 (5)    the updated Forest Guide is ASLD Exhibit --
 (6)                   MS. HERNBRODE: X001.
 (7)                   MR. SLADE: -- X001, Part 29.
 (8)   
 (9)                   FURTHER REDIRECT EXAMINATION
(10)    BY MR. SLADE: 
(11)      Q.    And, Don, have you seen this guide before?
(12)      A.    Yes, I have.
(13)      Q.    Have you read it?
(14)      A.    Yes.
(15)      Q.    And do you believe it is a more accurate
(16)    description of the river than the previous Forest
(17)    Guide?
(18)      A.    It is the most up-to-date river guide on the
(19)    section from Beasley Flats to Horseshoe Lake.  That's
(20)    what this guide covers.
(21)                   MR. SLADE: Mr. Chairman, we just wanted
(22)    to bring that to your attention.
(23)                   CHAIRMAN NOBLE: Thank you.  Mr. Farmer,


(24)    if I may.
(25)                   I know I may.
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 (1)                       FURTHER EXAMINATION
 (2)    BY CHAIRMAN NOBLE: 
 (3)      Q.    These river guides that are available to
 (4)    everyone, some of them, or at least a good number of
 (5)    the ones that we've reviewed, were written in the early
 (6)    '90s, mid '90s.  Yesterday you testified that there
 (7)    were more up-to-date river guides, and you have
 (8)    apparently identified one in Exhibit X001, 1-29 or
 (9)    Part 29.
(10)              Is it your opinion that the conditions on the
(11)    Verde River have changed since the mid '90s to the
(12)    extent that those river guides did not or do not
(13)    accurately show or state the conditions on the river,
(14)    and we would, therefore, need to refer to more current
(15)    publications to understand the boating conditions on
(16)    the river today?
(17)      A.    It's my opinion that this latest guide is the
(18)    most cleanly written, without all of the verbose
(19)    en prose that tends to exaggerate the condition of the
(20)    rapids, as in Mr. Williams' book.
(21)              It sends chills down my spine just to read
(22)    his description of Off-The-Wall Rapid.  The reading it
(23)    scares me.  Running it does not.  It's overwritten.
(24)    That's just my opinion.
(25)      Q.    I guess my question, though, is somewhat
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 (1)    different.  My question is, in your experience on the
 (2)    river for the past 40 or so years, do conditions on the
 (3)    river change from time to time that affect the
 (4)    boatability of the Verde River?
 (5)      A.    And to be more precise with it, I don't --
 (6)    they don't change enough to affect the boatability, but
 (7)    hazards appear and hazards disappear, and they do need
 (8)    to be updated from time to time.
 (9)              I would say every flood event you have
(10)    changes that need to be updated.  Some of the changes
(11)    are perennial in nature and probably don't need to be
(12)    updated.  When a rapid disappears, it could be
(13)    scratched off.  When a new obstruction appears, it
(14)    could be added in.
(15)              So about every 10 years it probably needs to
(16)    be updated with new hazards.
(17)      Q.    Consistent with your opinion that during the
(18)    past 40 years or so the Verde River has always, under
(19)    every condition, been boatable, then changes on the
(20)    river make no difference to you with regards to
(21)    boatability?
(22)      A.    That's exactly correct.
(23)                   CHAIRMAN NOBLE: Thank you.
(24)                   MR. SLADE: Would you like a copy of
(25)    this at this point?
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 (1)                   CHAIRMAN NOBLE: We have a copy.
 (2)                   And now we thank you so much for coming
 (3)    in.  We appreciate your time.  And you're excused.
 (4)                   THE WITNESS: Well, thank you very much.
 (5)    It's been my pleasure.  And I love that shirt.
 (6)                   CHAIRMAN NOBLE: I earned it.
 (7)                   Let's see, are we going back to
 (8)    Mr. Fuller at this point, or is there another witness?
 (9)                   MS. HERNBRODE: We are, Mr. Chairman,
(10)    we're going back to Mr. Fuller, and then we anticipate
(11)    that we'll put -- or that the Center will put
(12)    Mr. Hjalmarson on after that.  That's how we're playing
(13)    out today.  Of course, conditions have changed in the
(14)    hearing over the last couple of days, so we're playing
(15)    it by ear, but that's our plan for right now.  So I
(16)    think it will be Mark with Jon again here.
(17)                   CHAIRMAN NOBLE: We will continue to
(18)    navigate our way through this hearing.
(19)                   Mr. McGinnis, are you going to need
(20)    slides again?
(21)                   MR. MCGINNIS: Eventually, yes, his
(22)    PowerPoint.
(23)                   CHAIRMAN NOBLE: Do we want to take a
(24)    moment while he sets that up, or do you have some time
(25)    you can take and we can go to our break at about 10:15?
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 (1)                   MR. MCGINNIS: Yes.
 (2)                   CHAIRMAN NOBLE: Okay.  Does that mean


 (3)    you want to set it up now, or are we going to go to the
 (4)    break?
 (5)                   MR. MCGINNIS: I have some questions
 (6)    that might take a half an hour that he can probably
 (7)    answer without the PowerPoint.  Maybe we should just go
 (8)    ahead, and if he thinks he needs to look at the
 (9)    PowerPoint, we can stop and set it up.  How's that?
(10)                   CHAIRMAN NOBLE: Thank you.
(11)                   And as soon as Mr. Fuller gets situated,
(12)    then you can proceed.
(13)                   (A brief recess was taken.)
(14)   
(15)                   CONTINUED CROSS-EXAMINATION
(16)    BY MR. MCGINNIS: 
(17)      Q.    Mr. Fuller, what types of commerce are you
(18)    aware of that were carried out in Arizona using canoes
(19)    in 1912?
(20)      A.    Trapping.
(21)      Q.    In 1912, what instances do you know of
(22)    happened using canoes trapping in Arizona?
(23)      A.    Are you asking me specifically about the year
(24)    1912 or just in the time leading up to 1912 or in the
(25)    vicinity of 1912?
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 (1)      Q.    My question was about the year 1912.
 (2)      A.    I'm not aware of any recorded instance in the
 (3)    year 1912 I can specifically point to where someone
 (4)    was -- where I have -- let me just start over.
 (5)              For the year 1912, as I sit here right now, I
 (6)    cannot recall a single instance of recorded/reported
 (7)    instance of using canoes for commercial purposes or
 (8)    trade or travel or however you asked the question.
 (9)      Q.    How about anywhere in Arizona; do you know of
(10)    any instances in Arizona where a canoe was used for
(11)    commerce in the year 1912?
(12)      A.    As I sit here today, none come to mind; but
(13)    it's possible that there's some in the record that I'm
(14)    not recalling at the moment.
(15)      Q.    How about in the decade of the 19-teens; do
(16)    you know of any instance in which a canoe was used for
(17)    commerce anywhere in Arizona during that decade?
(18)      A.    I would really need to go back and look at
(19)    the historical records.  My memory is just not like it
(20)    used to be, so...
(21)      Q.    But as you sit here today, you can't recall a
(22)    single instance anywhere in Arizona in the decade of
(23)    the 19-teens where a canoe was used for any type of
(24)    commerce?
(25)      A.    That's correct, but nor can I make a
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 (1)    definitive statement that I don't have that evidence.
 (2)    I'm just -- it's not in my mind at this particular
 (3)    moment.  I mean I could go back and look through the
 (4)    slides and the accounts, if you would like to take the
 (5)    time right now, and verify that statement.
 (6)      Q.    How about the first decade of the 1900s; can
 (7)    you recall any single instance in which a canoe was
 (8)    used anywhere in Arizona for commerce during that
 (9)    decade?
(10)      A.    I'm sorry.  Is that the same question?
(11)      Q.    No, I asked you about the 19-teens, which is
(12)    I'm saying 1910 --
(13)      A.    Okay, from 1910 to 1920.
(14)      Q.    And now I'm asking you about 1900 to 1910.
(15)      A.    You know what, I'm going to go back and look
(16)    at the accounts here.
(17)      Q.    As you sit here right now, you don't recall
(18)    any, right?
(19)      A.    Yeah.  But, you know, I'm just going to look
(20)    at it, because we seem to have a lot of questions on
(21)    that, so let's look at the historical accounts.
(22)      Q.    And just to make it clear, I'm asking about
(23)    anywhere in Arizona; not just on the Verde.
(24)      A.    And I don't have my presentations for the
(25)    Gila in front of me, and they're just not fresh in my
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 (1)    mind.
 (2)              And you asked me just specifically about
 (3)    canoes?
 (4)      Q.    Yes, sir.
 (5)      A.    And just those that were used for, you said,
 (6)    commercial purposes?
 (7)      Q.    Any type of commerce.
 (8)      A.    Any type of commerce, okay.
 (9)      Q.    Anywhere in Arizona.  So we're now between
(10)    1900 and 1920, let's say.
(11)      A.    No, none for the Verde; and, as I said, I
(12)    don't recall for the other rivers what the specific
(13)    years were at this time.
(14)      Q.    Is there any type of commerce that you know
(15)    of that was carried on anywhere in the Southwestern
(16)    United States using a canoe between 1900 and 1920?
(17)      A.    I'll refer back to the boating presentation.
(18)    There was a slide that I put in there that was a quote,
(19)    which I could look up for you, if you want the exact
(20)    quote.
(21)      Q.    Do you recall generally what it was?
(22)      A.    Generally, it said that for trade and travel,
(23)    commercial purposes, or most of the commerce was
(24)    conducted in canoes, flatboats, and steamboats, I
(25)    believe was the classification, in the Southwest during
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 (1)    that time period.
 (2)      Q.    And so you believe there was commerce
 (3)    conducted in the Southwestern United States using
 (4)    canoes between 1900 and 1920?
 (5)      A.    In the Southwest?  I do believe that, yes.
 (6)      Q.    Okay.  Can you point to any specific instance
 (7)    of that happening?
 (8)      A.    As I sit here today, I can't think of a
 (9)    specific recorded instance.
(10)      Q.    Can you point to any specific instance of
(11)    commerce being carried on using a canoe in any state in
(12)    1912?
(13)      A.    In the year 1912?
(14)      Q.    Yes, sir.
(15)      A.    No, my research did not extend to other
(16)    states in 1912.
(17)      Q.    How about the decade of the 19-teens, 1900 to
(18)    1920, same question?
(19)      A.    Again, the research that I've done was on
(20)    Arizona rivers, and so no.
(21)              If that's an important concept and the State
(22)    authorizes it, I'm sure I could go back and look at
(23)    that and come up with plenty of accounts of people
(24)    using canoes.
(25)      Q.    But in the 20 years or so of work you've
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 (1)    done on navigability, you've never seen an instance
 (2)    where somebody used a canoe in the Southwestern United
 (3)    States in the year 1912 for any type of commercial
 (4)    activity?
 (5)      A.    But, again, the only places I've looked are
 (6)    for Arizona, so...
 (7)      Q.    Do you know what year Oregon became a state?
 (8)      A.    I don't.
 (9)      Q.    Do you know what year Alaska became a state?
(10)      A.    I think it was 1959, January 1st, '59, maybe
(11)    '58.  I'm not sure.
(12)      Q.    Do you know if Oregon became a state before
(13)    or after Arizona?
(14)      A.    I believe before.  My recollection is it was
(15)    in the mid 1800s, 1868 or something like that, but I'm
(16)    not precisely sure.
(17)      Q.    Just as a general matter, the historical
(18)    photos you've included in your PowerPoint presentation,
(19)    where did you get those?
(20)      A.    Some through the internet, various
(21)    historic -- the Arizona Historical Society, Fort Verde,
(22)    Camp Verde Historical Park, Fort Verde.  I forget what
(23)    it's called.  Sharlot Hall Museum, some of them from
(24)    your experts, Mr. Littlefield's report.  And if you
(25)    really want a precise account, I can go back and look
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 (1)    at each one, but...
 (2)      Q.    I was just asking for -- looking for a
 (3)    general answer.
 (4)      A.    I pretty much cited on the PowerPoint where
 (5)    they came from.  I think I provided those sources in
 (6)    there.
 (7)      Q.    During your testimony on Monday, I believe it
 (8)    was, you were talking about Slide 3, and I don't think
 (9)    you need to look at Slide 3 to answer my question; but
(10)    if you do, we can do that.
(11)              What I wrote down of your testimony early on
(12)    on Monday was you said that most of your trips down the
(13)    Verde have been under, quote, low water conditions.  Do
(14)    you recall saying that on Monday?
(15)      A.    Yes.
(16)      Q.    Have you done a lot of boating under low
(17)    water conditions on the Verde?
(18)      A.    I've done a fair amount, yeah.
(19)      Q.    You were here for Mr. Farmer's testimony
(20)    yesterday, right?
(21)      A.    Yes.
(22)      Q.    Do you recall him talking about ELFers?
(23)      A.    Yes.
(24)      Q.    Is that a term you've heard before?
(25)      A.    Yes.
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 (1)      Q.    And he defined it as people who boat or like
 (2)    to boat under base blow conditions.  Do you recall
 (3)    that?
 (4)      A.    I do.
 (5)      Q.    Do you recall yourself an ELFer?
 (6)      A.    I do like to -- well --
 (7)      Q.    Under that definition.
 (8)      A.    I don't like the term, because it says
 (9)    extreme low flow, and I think the more accurate term
(10)    would just be low flow.  But I do enjoy low flow
(11)    boating.  It's interesting.
(12)      Q.    So as Mr. Fuller defined it yesterday, you
(13)    would be an ELFer, right?
(14)      A.    Well, Mr. Fuller is --
(15)      Q.    I'm sorry, Mr. Farmer.
(16)      A.    Mr. Farmer, yes.
(17)      Q.    Too many F's, kind of like my kids.
(18)      A.    You need to ask Mr. Farmer whether he
(19)    considers me an ELFer or not, I guess.  I don't limit
(20)    my boating to those, but I do enjoy that, so...
(21)      Q.    Using his definition, approximately ELFers
(22)    would you say there are in Arizona?
(23)      A.    I have no idea.
(24)      Q.    When you testified on Monday about Slide 12
(25)    and you were talking about the term braided, do you
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 (1)    recall that?
 (2)      A.    Yes.
 (3)      Q.    What I thought I heard you say was that you
 (4)    had used the term braided in some of your early reports
 (5)    for the Land Department, maybe at times when you
 (6)    shouldn't have or wouldn't have now, because at that
 (7)    time you were thinking about your prior background in
 (8)    flood work; is that right?
 (9)      A.    That's generally an accurate statement.  So,
(10)    frankly, it kind of surprised us to see arguments that
(11)    went --
(12)      Q.    Was what I asked you correct, or not?
(13)      A.    Yeah.  So --
(14)      Q.    Okay.
(15)      A.    My answer here is, you know, the history --
(16)      Q.    My question was is that right.  So is your
(17)    answer, yes, no, wrong?
(18)      A.    Yeah, but I would like to give the context
(19)    of --
(20)      Q.    Okay, well, you can do that on redirect.
(21)                   MR. HELM: Could we hear the whole
(22)    answer before he's interrupted?
(23)                   CHAIRMAN NOBLE: If it's responsive to
(24)    the question, yes.
(25)                   MR. HELM: Thank you.


Page 584


 (1)    BY MR. MCGINNIS: 
 (2)      Q.    Okay.  My question was is that right?
 (3)      A.    Could you repeat the question?
 (4)      Q.    Okay.  My understanding of what you testified
 (5)    on Monday was that you had used the term braided
 (6)    sometimes in your prior reports for the State Land
 (7)    Department at times when maybe you shouldn't have or
 (8)    wouldn't have used that term now, because at that time
 (9)    you were thinking about your prior background in flood
(10)    work.  Is that correct?
(11)      A.    That's more or less correct.
(12)              And if, perhaps, the Attorney Generals will
(13)    come back and we'll address that in redirect, and then
(14)    I'll give a real answer to it.
(15)      Q.    So your answer you just gave now is not a
(16)    real answer?
(17)      A.    It's certainly not the full answer.
(18)      Q.    So the term you used in your prior work, when
(19)    you used braided, there are times that you now think
(20)    that's not correct?
(21)      A.    What I think has been the problem -- it is
(22)    correct; but it's not complete, and there's more
(23)    accurate ways of describing the river.  So I guess if
(24)    there's any regret there or things we would have done
(25)    differently, it would have been to try to define that
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 (1)    in hindsight, which I don't know if I could have done
 (2)    20 years ago, to see how people have used that term and
 (3)    gone down a wrong direction.
 (4)      Q.    But at the time you wrote those prior reports
 (5)    under contract with the State Land Department, those
 (6)    were your words, right?
 (7)      A.    Yeah, they were.  Some of them were.  Some of
 (8)    them were -- Phil Pearthree wrote one of the reports,
 (9)    part of the reports on the Verde, and his people, so...
(10)      Q.    About that same time on Monday, you
(11)    testified -- my understanding of what you testified to,
(12)    in response to some questions from Ms. Hernbrode, was
(13)    that there were instances where a recreational boater
(14)    might take a shallower channel rather than an easier
(15)    channel because the shallower channel was a more fun
(16)    ride.  Do you recall that?
(17)      A.    Sometimes I do that, yeah.
(18)      Q.    And so my understanding of your testimony
(19)    from Monday, is that correct?
(20)      A.    That sometimes -- yes, sometimes on some
(21)    rivers I would take a shallower channel, rather than a
(22)    main channel, sure.
(23)      Q.    Also, during your testimony on Monday, at
(24)    least once you made a reference or an analogy to the
(25)    Mississippi River.  Do you recall that?
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 (1)      A.    Yes.
 (2)      Q.    And as you sit here today, you don't believe
 (3)    that the Mississippi River is analogous, in most
 (4)    respects, to the Verde, do you?
 (5)      A.    In most respects.
 (6)              There are lots of similarities between the
 (7)    Verde River and the Mississippi River, but I don't
 (8)    think that most people would see a picture of the
 (9)    Mississippi and see a picture of the Verde and be
(10)    confused as to which was which.
(11)      Q.    Flow rates are very different between the two
(12)    rivers?
(13)      A.    Yes.  And, again, the Mississippi changes,
(14)    and I'm thinking of the main trunk of the Mississippi
(15)    rather than side waters, which may have more
(16)    similarities to them.
(17)      Q.    My question was very general, so...
(18)      A.    I gave you a very general answer.
(19)      Q.    You showed some field photos during your
(20)    testimony on Monday that weren't part of your
(21)    PowerPoint.  Do you recall that?
(22)      A.    I do.
(23)      Q.    Do you know if all of those photos have been
(24)    submitted as part of the record?
(25)      A.    I believe so, yes.
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 (1)                   CHAIRMAN NOBLE: Can we confirm that?
 (2)                   MS. HERNBRODE: I will check right now.
 (3)    BY MR. MCGINNIS: 
 (4)      Q.    As part of the documents that were submitted
 (5)    by the Land Department, my recollection at least is
 (6)    there were some videos of you going across beaver dams
 (7)    in a canoe.  Do you recall that?
 (8)      A.    Can you repeat the question?
 (9)      Q.    Yeah, sure.  Bad question.
(10)              My recollection of looking at the documents
(11)    that were submitted by the Land Department in this
(12)    case, that there were some videos of you going over a
(13)    beaver dam or around a beaver dam in a canoe.  Do you
(14)    recall those videos?
(15)      A.    I do.
(16)      Q.    And you didn't show those as part of your
(17)    PowerPoint, right?
(18)      A.    That's correct.
(19)      Q.    Can you tell me why you didn't include them?
(20)      A.    I forgot.
(21)      Q.    But they are in the record, as far as you
(22)    know?
(23)      A.    As far as I know.
(24)      Q.    There has been some testimony, I think by you
(25)    on Monday and a little bit later by Mr. Farmer, about
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 (1)    the differences between wooden boats and plastic boats
 (2)    and the differences between maybe boats that were used
 (3)    in 1912 and the boats that are used now.  Do you recall
 (4)    some of that?
 (5)      A.    Yes, I do.
 (6)      Q.    One of the things, at least my understanding,
 (7)    one of the things that has been said is that the modern
 (8)    boats are more durable than the older boats; is that
 (9)    right?
(10)      A.    I would believe that, yeah.
(11)      Q.    Would you say that durability of your boat is
(12)    an important characteristic on a river like the Verde
(13)    that has rocks and rapids?
(14)      A.    It is one of the important characteristics,
(15)    yes.
(16)      Q.    And that would be more important than, say,
(17)    boating on a lake?
(18)      A.    Durability would be more important on a river
(19)    than on a lake?
(20)      Q.    Yeah, on the Verde than on a lake.
(21)      A.    Yeah, in general, that's a generally true
(22)    statement, yeah.
(23)      Q.    One of the things I wrote down that you said
(24)    on Monday was that you can't think of a time when you
(25)    remember hearing people having a problem on the Verde
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 (1)    in modern times.  Do you recall that?  I might have not
 (2)    gotten that exactly right, but do you recall talking
 (3)    about that?
 (4)      A.    Yes.
 (5)      Q.    Have you seen photographs of wrecked canoes
 (6)    along the side of the Verde?
 (7)      A.    Yes.
 (8)      Q.    Have you seen actual wrecked canoes sitting
 (9)    on the side of the Verde?
(10)      A.    Well, I showed you a picture of one.  I don't
(11)    know if that's a wrecked canoe.  It was tied to a tree,
(12)    and it wasn't clear to me whether someone had left it
(13)    there and the high water had wrecked it while it was
(14)    tied there or somebody had wrecked it; but it was a
(15)    damaged canoe and it was along the Verde.  So to answer
(16)    your question most directly, yes.
(17)              I'm trying to think if there are other places
(18)    on the Verde where I've seen any kind of damaged
(19)    canoes.  I've heard stories of damaged canoes, and I
(20)    may have seen pictures of a canoe near Gap Creek, which
(21)    is in Segment 3.  But that's it.
(22)      Q.    So when you were talking about not knowing of
(23)    any of people having problems on the Verde in modern
(24)    times, were you specifically excluding those times
(25)    where you knew there were wrecked canoes along the
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 (1)    river?
 (2)      A.    Yeah, it wasn't clear to me whether the canoe
 (3)    that I've heard of or seen -- it's been a number of
 (4)    years. -- that's down by Gap Creek was a case where
 (5)    somebody had left their canoe on the bank up in the
 (6)    Verde Valley and it had just been washed downstream or
 (7)    whether those were actually boaters in the canoe that
 (8)    fell out or flipped and had the canoe get wrapped or
 (9)    whatnot.  So I don't really know specifically that
(10)    case.
(11)              You know, to give you, really, a fair answer
(12)    here, Mr. McGinnis, it wouldn't surprise me.  And, you
(13)    know, I've read in guides that, you know, people say --
(14)    I saw that one comment about something littered with
(15)    canoes or something like that -- I forget how it
(16)    said. -- in Segment 3.
(17)              I wouldn't be surprised if people had flipped
(18)    and hurt their boats or whatnot.  But, you know, in
(19)    none of the trips that I've been involved with, none of
(20)    my friends, people that I talk to about the Verde have
(21)    talked about wrecking any canoes or irreparably
(22)    damaging them.
(23)      Q.    And you do a lot of boating along the Verde,
(24)    right?
(25)      A.    I do a fair amount, yeah.
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 (1)      Q.    And do you have friends that do a lot of
 (2)    boating along the Verde?
 (3)      A.    Yes.
 (4)      Q.    Would you say most of your friends that you
 (5)    do boating with are people that have a lot of
 (6)    experience boating?
 (7)      A.    No.  No.  Some of them do.
 (8)      Q.    Do you know Mr. Slingluff?
 (9)      A.    I've met him.
(10)      Q.    Do you know Mr. Williams?
(11)      A.    No.
(12)      Q.    You obviously know Mr. Farmer, right?
(13)      A.    I do.
(14)      Q.    And those are all people that have quite a
(15)    bit of experience canoeing on the Verde or boating on
(16)    the Verde?
(17)      A.    Well, I know for sure that Jim Slingluff and
(18)    Don Farmer do.
(19)      Q.    You were talking some on Monday about the
(20)    John Day River in Oregon.  Do you recall that?
(21)      A.    I do.
(22)      Q.    And what I wrote down that you said -- and,
(23)    again, I'm not a transcriber, so I'm doing the best I
(24)    can here. -- you said it was similar to some of
(25)    Arizona's rivers, generally speaking, not necessarily
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 (1)    the Verde.  Do you recall saying something like that?
 (2)      A.    No.
 (3)      Q.    So do you believe the John Day River is
 (4)    similar to the Verde?
 (5)      A.    It has similarities to the Verde.
 (6)      Q.    What are the similarities?
 (7)      A.    Again, I ran through those, I believe.
 (8)      Q.    Are they in your PowerPoint?
 (9)      A.    They are.
(10)      Q.    Maybe we're better off just to wait and do --
(11)    if you want, we'll just wait and do those when we go
(12)    through the PowerPoint.
(13)      A.    This is your time, so...
(14)      Q.    Because we are going to walk through your
(15)    PowerPoint.
(16)              There was some discussion yesterday and this
(17)    morning about the different boating guides.  Were you
(18)    here for that?
(19)      A.    Yes, I was.
(20)      Q.    And there was discussion later this morning
(21)    about updates to the boating guides.  Do you recall
(22)    that?
(23)      A.    I do.
(24)      Q.    Would a boating guide that was current and
(25)    updated as of 2014 be more or less likely to depict
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 (1)    conditions at statehood than a boating guide that was
 (2)    current as of the 1970s?
 (3)      A.    I would say given that comparison, I think
 (4)    they would be both similarly likely to -- for the river
 (5)    in general, that it would be similarly likely to depict
 (6)    the conditions at statehood.  As to a specific spot, I
 (7)    don't know for sure.
 (8)              But I see the intent of your question; that,
 (9)    you know, time marches on, so the older one might be
(10)    more -- there's a chance that the older one might be
(11)    more accurate.  But, you know, they both have been 50,
(12)    60 years since those times, so that's kind of a vague
(13)    general statement, so...
(14)      Q.    Mr. Farmer testified this morning, and I
(15)    think he talked about it a little bit yesterday, that
(16)    Mr. Slingluff's first trip down the Verde was sponsored
(17)    by Dagger.  Did you hear that testimony?
(18)      A.    I did.
(19)      Q.    Did you know that independently from what
(20)    Mr. Farmer said today?
(21)      A.    The first time I heard it, I think he said it
(22)    yesterday, so...
(23)      Q.    And is it your understanding Dagger is a
(24)    plastic boat manufacturer?
(25)      A.    I know that they did make plastic boats.
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 (1)    They made a lot of whitewater boats.  And I don't know
 (2)    what other kinds of boats they are making.
 (3)      Q.    If you were a plastic boat manufacturer and
 (4)    you were trying to convince people how great your boat
 (5)    was, would you sponsor somebody who was going to take a
 (6)    trip down a river that was easily navigated or more
 (7)    difficult to navigate?
 (8)      A.    Both.
 (9)      Q.    That's fair.
(10)              Do you have any reason -- do you know of any
(11)    reason why Dagger sponsored Mr. Slingluff, if that's
(12)    true?
(13)      A.    No.
(14)      Q.    You do not have any personal knowledge of
(15)    that at all?
(16)      A.    No.
(17)                   MR. MCGINNIS: I'm trying to take care
(18)    of all the ones I can do without turning the PowerPoint
(19)    on, Mr. Chairman.  Just bear with me.
(20)                   CHAIRMAN NOBLE: Well, you go about five


(21)    minutes and we'll take a break, or if it's that time
(22)    now, we'll take a break.
(23)                   MR. MCGINNIS: No, I think I can get
(24)    five more minutes.  Let me see.
(25)                   With Mr. Fuller and I, one question
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 (1)    takes about five minutes.
 (2)                   CHAIRMAN NOBLE: Oh, come on.  We don't


 (3)    need that on the record.
 (4)                   MR. MCGINNIS: Well, I included myself
 (5)    in that.
 (6)                   Yeah, I don't think there are any more I
 (7)    can do without the PowerPoint.
 (8)                   CHAIRMAN NOBLE: We'll take a break for
 (9)    15 minutes and come back into session at 20 minutes
(10)    after 10:00.
(11)                   (A recess was taken from 10:15 a.m. to
(12)    10:26 a.m.)
(13)                   CHAIRMAN NOBLE: Okay, we're back on the


(14)    record.
(15)                   Please show the presence of Commissioner
(16)    Horton, Commissioner Allen, and Commissioner Noble.
(17)                   Mr. McGinnis, I believe you were further
(18)    examining Mr. Fuller.  Please proceed.
(19)                   MR. MCGINNIS: Thank you, Mr. Chairman.
(20)    BY MR. MCGINNIS: 
(21)      Q.    Mr. Fuller, you have your PowerPoint up now,
(22)    right?
(23)      A.    Yes, I do.
(24)                   CHAIRMAN NOBLE: Mr. McGinnis, make
(25)    friends with the microphone.
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 (1)    BY MR. MCGINNIS: 
 (2)      Q.    You have your PowerPoint up now, right?
 (3)      A.    Yes, I do.
 (4)      Q.    And that's Exhibit X167, as far as you know?
 (5)      A.    I have no idea, but I'll take your word for
 (6)    it.
 (7)      Q.    Let's go over to Slide 2.
 (8)              At the bottom of Slide 2 there, the last set
 (9)  of bullets says "Recent Court Decisions.  AZ:  Prior to
(10)  dam and diversions.  US:  River Segments."  Do you see
(11)    that?
(12)      A.    I do.
(13)      Q.    Are you there referring to two court
(14)    decisions that you relied upon?
(15)      A.    Yes.
(16)      Q.    Okay.  And what's the AZ decision you relied
(17)    upon in this report?
(18)      A.    That's the decision that sent us back to this
(19)    round of hearings.
(20)      Q.    That's State versus ANSAC?
(21)      A.    I believe so, yes.
(22)      Q.    Also sometimes referred to as Winkleman; is
(23)    that right?
(24)      A.    If you say so, yeah.
(25)      Q.    And do you know, was that decision in 2010?
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 (1)      A.    I don't recall the date.
 (2)      Q.    The last one says "US:  River Segments."  Is
 (3)    that referring to a particular decision?
 (4)      A.    The Montana PPL case.
 (5)      Q.    The bullet point there says "River Segments."
 (6)              Did you rely on the portion of the Montana
 (7)    decision relating to segmentation when you were
 (8)    preparing this PowerPoint?
 (9)      A.    Yes.
(10)      Q.    Are there any other portions of the PPL
(11)    Montana case that you can recall, as you sit here
(12)    today, that you relied upon in coming to this
(13)    PowerPoint?
(14)      A.    Yes.
(15)      Q.    Can you tell me what those are, just
(16)    generally?
(17)      A.    Regarding use of evidence relating to
(18)    recreational boating, modern recreational boating.
(19)      Q.    Anything else?
(20)      A.    Not that I recall.
(21)      Q.    If I gave you the opinion, could you come up
(22)    with different ones, or do you think those are the only
(23)    two?
(24)      A.    If you gave me the opinion and the time to
(25)    read through it, sure.
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 (1)      Q.    Okay.  I might do that in a little bit, but
 (2)    let's go ahead for now.
 (3)              Well, let's do it now.
 (4)      A.    I am not a quick reader.
 (5)                   CHAIRMAN NOBLE: Do we need to take
 (6)    another short break?
 (7)                   MR. MCGINNIS: Why don't I give him the
 (8)    opinion now, and then maybe he can read it over lunch
 (9)    and we'll come back to it.  Is that okay, or whenever
(10)    the next break is?
(11)                   CHAIRMAN NOBLE: Mr. McGinnis, you're
(12)    suggesting that you're not going to finish
(13)    before lunch?
(14)                   MR. MCGINNIS: Do you guys have these?
(15)                   CHAIRMAN NOBLE: Yes, we have them.
(16)                   Mr. McGinnis, are you asking that
(17)    Mr. Fuller read it now or wait until lunch?
(18)                   MR. MCGINNIS: Well, given that he said
(19)    he's a slow reader, I'm afraid if I ask him to read it
(20)    now, I might have things thrown at me.  So why don't we
(21)    just find a convenient time for him to read it later
(22)    and we'll come back to it, hopefully before we're done
(23)    with questioning.
(24)                   CHAIRMAN NOBLE: Thank you.  We
(25)    appreciate that.
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 (1)    BY MR. MCGINNIS: 
 (2)      Q.    You have read that decision before, though,
 (3)    right?
 (4)      A.    I have.
 (5)      Q.    Let's move on to Slide 4.  The last bullet
 (6)    point says "This presentation provides that update."
 (7)    Did I read that right?
 (8)      A.    You did.
 (9)      Q.    So this PowerPoint is an update of your prior
(10)    written reports that were done for the State Land
(11)    Department; is that right?
(12)      A.    Yes.
(13)      Q.    Can you tell me in general what portions of
(14)    your report or PowerPoint provide updates based upon
(15)    PPL Montana?
(16)      A.    As you just discussed, the segmentation, and
(17)    some of the evidence surrounding the modern
(18)    recreational boating.
(19)      Q.    Did your review of the PPL Montana change
(20)    your opinion about navigability of the Verde River at
(21)    all?
(22)      A.    The shortest possible answer would be no.  I
(23)    believed the river to be navigable prior to Montana,
(24)    and I believe it to be navigable today.
(25)      Q.    Okay.  Well, this is when I want you to give
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 (1)    me the longer answer then.
 (2)      A.    I think the Montana, the PPL case, Montana
 (3)    case, however you want to refer to it, told us that we
 (4)    need to think about the river in specific segments.
 (5)    And so we start thinking more seriously about the
 (6)    segments than we have in the past.  So in that sense
 (7)    there was a modification, but not as in regard to the
 (8)    conclusion.  Rather than thinking of the river as a
 (9)    whole, I started to think of it as segments.  I guess
(10)    that was the biggest thing.
(11)      Q.    And I realize you haven't had a chance to
(12)    read the opinion I just gave you yet, but as you sit
(13)    here today, do you recall whether any of the passages
(14)    about commerce in the PPL Montana decision affected
(15)    your opinion about the navigability of the Verde River?
(16)      A.    No.
(17)      Q.    Okay, no --
(18)      A.    No, I don't recall.
(19)      Q.    Let's go to Slide 16.  Slide 16 has aerial
(20)    photographs of two different rivers; is that correct?
(21)      A.    That's correct.
(22)      Q.    And you talked about this slide Monday, but I
(23)    don't recall you saying which two rivers these were.
(24)    Do you know which ones they are?
(25)      A.    I don't.
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 (1)      Q.    Where did you get these slides?
 (2)      A.    On the internet.
 (3)      Q.    So you don't know what state these rivers are
 (4)    in or anything?
 (5)      A.    No.  Really, my objective here was not to
 (6)    talk about those specific rivers.  It was to talk about
 (7)    the pattern of those types of rivers, and they were
 (8)    illustrative for that point.
 (9)      Q.    So you don't know what the flow of these two
(10)    rivers are?
(11)      A.    No.
(12)      Q.    You don't know whether either of these rivers
(13)    have ever been determined whether it was navigable by a
(14)    court?
(15)      A.    I do not.
(16)      Q.    And neither of these photos is the Verde,
(17)    right?
(18)      A.    That is correct.
(19)      Q.    Let's go to Slide 17.
(20)              Now, Slide 17 the two photos on the left and
(21)    right are still the same photos from Slide 16, correct?
(22)      A.    Yes.
(23)      Q.    And the photo in the middle of the Slide 17
(24)    says "Verde River Near Clarkdale."  Is that right?
(25)      A.    That is right.
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 (1)      Q.    Was it your intent on this Slide 17 to
 (2)    compare the Verde River near Clarkdale to the two
 (3)    rivers in the other photos?
 (4)      A.    Yes.
 (5)      Q.    And which of those two photos would you say
 (6)    the Verde River near Clarkdale looks more like?
 (7)      A.    If you recall my testimony, my testimony was
 (8)    that it doesn't really look very much like either.
 (9)    There are elements of both.
(10)      Q.    So it looks a little bit like both of them?
(11)      A.    A little bit.
(12)              If I had to pick today, I would say it looks
(13)    more like a meandering river than the braided river.
(14)      Q.    But there are portions of it that look like
(15)    the braided river, right?
(16)      A.    If you're looking at the whole river
(17)    corridor, there are portions that reasonable people
(18)    could say the corridor is braided.
(19)      Q.    Let's go to Slide 18.
(20)              And the pictures on the left and right on
(21)    Slide 18 are the two photos we've already talked about,
(22)    right?
(23)      A.    I'm using the same photos, yes.
(24)      Q.    And the picture in the middle is the Verde
(25)    River near Fort McDowell, right?
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 (1)      A.    That's correct.
 (2)      Q.    And that photo looks a little bit like both
 (3)    of them too, doesn't it?
 (4)      A.    Yes.
 (5)      Q.    Does it look more like one than the other?
 (6)      A.    I would say this one in that particular
 (7)    location, I would say it looks more like the braided
 (8)    one than the meandering one.
 (9)      Q.    So I don't know if you can do this going back
(10)    and forth on the PowerPoint, but if you compared the
(11)    photo in the middle of Slide 17 and the photo in the
(12)    middle of Slide 18, which one looks more braided?
(13)      A.    The one on 18.
(14)      Q.    That's the lower Verde?
(15)      A.    It's near -- in the Fort McDowell Indian
(16)    Community.
(17)      Q.    So would you agree in general that the area
(18)    in the lower Verde near Fort McDowell is more braided
(19)    that the rest of the river?
(20)      A.    I would say, more accurately, that this
(21)    particular stretch that I'm showing right here is more
(22)    braided than the rest of the Verde River; and outside
(23)    of this reach it's less braided than this.  This is
(24)    kind of, in my opinion, the extreme of braiding on the
(25)    Verde River.
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 (1)      Q.    But as com -- let me ask the question a
 (2)    better way then.
 (3)              This is in Segment 5, right?
 (4)      A.    Yes, it is.
 (5)      Q.    Is the river in Segment 5 generally more
 (6)    braided than in Segment 1, for example?
 (7)      A.    Yes.
 (8)      Q.    Is it more braided than in Segments 2, 3, and
 (9)    4?
(10)      A.    Yes.
(11)      Q.    What's the segment with the second-most
(12)    braiding of all your segments?
(13)      A.    Yeah, I'm just kind of mentally going through
(14)    the flyover and mentally going through my canoe trips
(15)    down the river.
(16)              And there's a big difference between 5 and
(17)    the other four segments, or the other five segments if
(18)    you count Segment 0.
(19)              So there's a stepoff, a substantial
(20)    difference between 4 and 5, but I would have to -- 4,
(21)    but, then again, I'm thinking about some of the
(22)    elements of braiding in 4 are a result of the
(23)    reservoirs.  If you take those away for the ordinary
(24)    and natural condition, wouldn't be 0, wouldn't be 1,
(25)    wouldn't be 3.  I would have to go with 4.
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 (1)      Q.    And the one after that would be 2?
 (2)      A.    Yeah.  But I would not call it braided, so...
 (3)      Q.    But just so I make sure I understood what you
 (4)    just said, the difference in braiding between Segment 5
 (5)    and the other four segments is pretty substantial?
 (6)      A.    Yes.
 (7)      Q.    Let's go to Slide 20.
 (8)      A.    Just to be clear, I'm not calling Segment 5
 (9)    braided.  I'm saying there are parts of it that a
(10)    reasonable person could call braided.  This particular
(11)    photo right here, I think we could all agree that
(12)    that's a braided segment.
(13)      Q.    And just so you understand my question, my
(14)    question was generally and relative to the other four
(15)    segments.  Is that the way you answered it?
(16)      A.    Yeah.
(17)      Q.    Let's go to Slide 20.  And you talked a
(18)    little bit about some of these -- both these photos I
(19)    think on Monday.
(20)              Would you agree that it looks like there's at
(21)    least some braiding in the main channel in these
(22)    photos?
(23)              And if it would make it easier, I can point
(24)    you to the places I want to talk about specifically.
(25)      A.    Yeah.  I would answer no, but, yeah, point me
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 (1)    at something.  Maybe I'm not seeing something you think
 (2)    you're seeing.
 (3)      Q.    I'm going to walk up to you so I don't shine
 (4)    this in your eyes.
 (5)              This area.  I'm pointing to the lower end of
 (6)    the photo on the left.  Look like there's braiding
 (7)    through there, or can you tell?
 (8)      A.    This is kind of one of my points, is at this
 (9)    scale looking at it, I see what you're looking at; but
(10)    on the river, when you go through there, no, it's
(11)    pretty clearly that's where the main channel is.  There
(12)    might be -- I don't see it, but there might be a split
(13)    there.
(14)      Q.    How about on the right channel, right photo,
(15)    in that area, does it look like there's any braiding in
(16)    there; and, again, just based on the photo?
(17)      A.    No, there's not.  There's an area with some
(18)    riparian vegetation.  I don't see a braided channel
(19)    through there.  No, I don't.
(20)      Q.    Well, let's talk about the two particular
(21)    areas I pointed you to.  Could those areas be braided
(22)    in the main channel at higher flows?
(23)      A.    No.  The main channel would still be -- the
(24)    main channel would still be the main channel.  There
(25)    might be a braided high flow channel that splits off


Page 607


 (1)    from that; but that's, I think, slightly different than
 (2)    what you asked me.
 (3)      Q.    You answered the question I meant to ask; not
 (4)    the one that I incorrectly and poorly asked.
 (5)              Let me ask it again.  On both of those areas,
 (6)    couldn't there be braiding in the areas where water was
 (7)    at higher flows?
 (8)      A.    Okay, so what I'm understanding you to ask,
 (9)    and I want to give you as accurate an answer as I can,
(10)    I understood you to ask is in the area where the blue
(11)    arrow points to on the photo on the right, would that
(12)    main channel become braided over the area where the
(13)    water is in this photo.
(14)              And --
(15)      Q.    No.
(16)      A.    -- the way I understand what you're asking,
(17)    the answer would be no.  But the river itself could
(18)    have a braided character outside of that main channel.
(19)    So there could be multiple braids at flood conditions.
(20)      Q.    In areas where there would be water during
(21)    the flood conditions?
(22)      A.    Yes.  So it wouldn't be braided without water
(23)    in them.
(24)      Q.    So if you were rafting or canoeing, say
(25)    canoeing, this river at a higher flow in the photo on
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 (1)    the right, higher flow than what's shown on this photo,
 (2)    you could encounter braiding or multiple channels?
 (3)      A.    Yeah, could, sure.
 (4)      Q.    In the place where the blue arrow is
 (5)    pointing?
 (6)      A.    It's possible there, yes.
 (7)      Q.    And that same thing could happen on the left
 (8)    photo?  Particularly, I'm asking about that lower area
 (9)    that I pointed you to already.
(10)      A.    Yeah, and that was kind of my point of
(11)    presenting this, is that at flood flows, yeah, there
(12)    would be a braided character through here.
(13)      Q.    Is it also possible that more braiding can
(14)    occur in particular areas as the flow gets lower?
(15)      A.    Theoretically, yes.
(16)      Q.    So the level of braiding depends on the
(17)    amount of flow?
(18)      A.    Theoretically, yes.
(19)      Q.    Does that happen in the real world too?
(20)      A.    In the real world of the Verde or the real
(21)    word of all streams anywhere?
(22)      Q.    Well, let's start in the real world of the
(23)    Verde.
(24)      A.    Okay.  That's a good world.
(25)              I'm mentally going down the river and
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 (1)    thinking about places where there might be more
 (2)    braiding at lower flows.
 (3)              In general, I would have to say no.  The
 (4)    lower the flow goes, the more the flow is going to be
 (5)    driven to the lowest channel.  The channel becomes less
 (6)    wide.  So, no, I would think that the true statement
 (7)    would be as the flow increases, you might see some
 (8)    increase in braiding.
 (9)                   COMMISSIONER ALLEN: Mr. McGinnis, I


(10)    would like some clarification in this regard.
(11)                   MR. MCGINNIS: You bet.
(12)                   COMMISSIONER ALLEN: As the flow stage


(13)    increases from low flow to, say, medium flow to high
(14)    flow, is it not true that the system would go from a
(15)    meandering stream to a braided stream; and when the
(16)    floodplain is completely covered, it would be back to a
(17)    meandering stream?
(18)                   THE WITNESS: Commissioner Allen, in
(19)    some places that's a true statement, yes.  And I guess
(20)    we need to clarify that you need to look at a specific
(21)    reach to answer that better.
(22)                   In this reach right here, the photo on
(23)    the right, let's say, or the left?  Pick one.
(24)                   COMMISSIONER ALLEN: Both.  It's the
(25)    same spot.
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 (1)                   THE WITNESS: Okay.  Yeah, and so we're
 (2)    zoomed in a little bit more and seeing a little bit
 (3)    more.
 (4)                   So let's take this meander bend here
 (5)    that we're looking at.  This is a pretty low flow for
 (6)    the Verde in this reach.  It's probably lower than its
 (7)    ordinary and natural flow or seasonal flow, and it's a
 (8)    single channel.  I don't think there's too much
 (9)    argument here that it's -- that the low flow channel is
(10)    braided here.
(11)                   At this reach, as we increase flow from
(12)    low to medium, I would expect all the flows to stay in
(13)    that main channel.
(14)                   As we got to higher flows, I would not
(15)    be surprised in this reach to see elements of some of
(16)    these high flow channels start to be utilized and we
(17)    get multiple channels in some places.
(18)                   Certainly as we got to medium-high
(19)    floods, let's say in the two to five-year range, I
(20)    would expect to see a lot of braiding through those,
(21)    across that bar surface here.
(22)                   And then when we saw big floods, 50-year
(23)    and greater, that, yeah, it's back to a big, wide,
(24)    canyon bottom sort of flood.
(25)                   COMMISSIONER ALLEN: Well, if you go
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 (1)    back to your original photos that Mr. McGinnis had you
 (2)    put up, where it showed the braided on the left side
 (3)    and the meandering system on the right side, what do
 (4)    you see?
 (5)                   Is there some braiding, if we want to
 (6)    characterize it like that, where the off side of the
 (7)    bend occurs?
 (8)                   Typically, that's because that's a lower
 (9)    elevation, and it's true in any meandering system.  So
(10)    you've gone from a braided on the left to a meandering
(11)    on the right.  And if that left side that's shown as
(12)    braided was completely covered with a higher flow, it
(13)    would not be braided.
(14)                   THE WITNESS: Yeah, you can see, if you
(15)    think about the photo on the right, Commissioner Allen,
(16)    and you think about a braided system like this in a
(17)    river like the Fargo River in the North Dakota and
(18)    Minnesota area, which has a meandering, well-defined
(19)    low flow channel, a main channel, and when the Fargo
(20)    has its big floods and snowmelt, the meanders are gone.
(21)    They're all inundated, and it's a big, wide, wet
(22)    floodplain.  So yeah.
(23)                   But I'm trying to focus my analysis on
(24)    ordinary conditions, rather than flood conditions.  And
(25)    this is why it gets confusing, and you asked me earlier
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 (1)    about earlier statements and whatnot and what I've done
 (2)    today and whatnot, and this is why; is that there's
 (3)    some confusion as to, well, what condition of the river
 (4)    are we talking about when we're talking about braided,
 (5)    meandering.
 (6)                   And my preference would be to leave
 (7)    those descriptors behind and talk about flow depths.
 (8)    But now I'm sermonizing, and you don't want me to do
 (9)    that.  So go ahead and ask a question.
(10)    BY MR. MCGINNIS: 
(11)      Q.    You can answer his questions any way you want
(12)    to, because he's the one that matters.
(13)              So it's your opinion, right, that the flows
(14)    at statehood or flows in the ordinary and natural
(15)    condition were higher than they are now?
(16)      A.    Yes.
(17)      Q.    So isn't it possible that you could have a
(18)    channel that wasn't braided under the current flow
(19)    conditions, that could have been braided under higher
(20)    flows in ordinary and natural conditions?
(21)      A.    I hope you have that one written down,
(22)    because I'm going to ask you to tell me that one again.
(23)      Q.    Sure.  I don't have it written down, but I'll
(24)    try it again.
(25)              If it's your understanding that the flows in
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 (1)    the ordinary and natural conditions were higher than
 (2)    they are now, okay --
 (3)      A.    Okay.
 (4)      Q.    -- based upon the discussion we just had and
 (5)    the discussion you had with Commissioner Allen, isn't
 (6)    it possible that there is a channel, low flow channel,
 (7)    now that isn't braided under current flow conditions,
 (8)    that could have been braided under higher flows at
 (9)    ordinary and natural conditions?
(10)              I don't know if I can repeat it again, so
(11)    give it your best shot.
(12)      A.    No, no.  I think I got you now.
(13)              I don't see any evidence for that.  Looking
(14)    at the historical photos that predate statehood, I
(15)    don't see evidence of that kind of channel.  So I would
(16)    say, you know, with a high degree of scientific
(17)    probability, I would answer no.
(18)              Theoretically, is it possible that there was
(19)    some spot where some unique condition existed that was
(20)    substantively different in the channel pattern?  I
(21)    suppose.  I can't think of offhand where that would be
(22)    right now, though.
(23)      Q.    Let's go to Slide 22.
(24)              The next to last bullet point there, you say
(25)    "Low flow channel returns after floods recede."  Do you
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 (1)    see that?
 (2)      A.    I do.
 (3)      Q.    Does that always occur?
 (4)      A.    It's been my experience, yes.
 (5)      Q.    Is the low flow channel that comes back after
 (6)    a flood always in the same place as the low flow
 (7)    channel before the flood?
 (8)      A.    I would say clearly not.
 (9)      Q.    It could be someplace else altogether?
(10)      A.    Well, someplace within the floodplain, but
(11)    yes.
(12)      Q.    Are there always the same number of channels
(13)    after a flood in a particular location as there were
(14)    before a flood?
(15)      A.    No.
(16)      Q.    Are the size of the low flow channel in the
(17)    river after a flood always the same as the size of the
(18)    low flow channel before the flood?
(19)      A.    Not precisely the same, but I would say I
(20)    would argue substantively similar absent any kinds of
(21)    geomorphic thresholds or changes in the watershed.
(22)      Q.    Is that because it's essentially the same low
(23)    flow after the flood as it was before?
(24)      A.    Yeah.  River geometries form in response to
(25)    the inputs of water and sediment.  So if the inputs of
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 (1)    water and sediment are essentially the same, you're
 (2)    going to get nearly identical channel conditions
 (3)    overall.  You know, there will be some shifting here
 (4)    and there, but as a whole, looking at a segment, I
 (5)    would expect the same kind of low flow channels return
 (6)    after a flood.
 (7)      Q.    Are there always the same number and amount
 (8)    of rocks and other obstructions after a flood as there
 (9)    are before?
(10)      A.    No.  Well, I'm going to say, yeah, no; but
(11)    I've never gone out and counted rocks, so...
(12)      Q.    You would think there might be less rocks
(13)    than there were before, or there might be more?
(14)      A.    Less or more, yes.
(15)      Q.    Well, it could be the same, so you have three
(16)    choices.
(17)      A.    Unlikely to be the same.
(18)      Q.    Sandbars --
(19)      A.    Exactly the same, all right, so just to be
(20)    clear.
(21)      Q.    Sandbars could be at a different place after
(22)    a flood?
(23)      A.    If there were sandbars, sure, yes.
(24)      Q.    There could be more of them?
(25)      A.    Yeah, could be.
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 (1)      Q.    Let's go on to Slide 23, and I think you
 (2)    talked about this on Monday.  Did you say what reach
 (3)    of -- well, is this the Verde?
 (4)      A.    This is the Verde.
 (5)      Q.    Did you say what reach this was?
 (6)      A.    This is in Segment 5.
 (7)      Q.    And you would agree with me, wouldn't you,
 (8)    that the five pictures you have here that range from
 (9)    1992 to 2014 show the channel being somewhat different
(10)    over time?
(11)      A.    There are places where it's in a different
(12)    location, and there are differences in the channel; but
(13)    I would say it's substantively similar.
(14)      Q.    If you look on -- let me try and do this
(15)    without standing up, but hopefully I won't poke you in
(16)    the eye.
(17)              If you look on the '92 version, '92 photo, do
(18)    you see the area I'm pointing at right there?
(19)      A.    Yes.
(20)      Q.    That seems to be gone, at least in some of
(21)    the subsequent -- or very different in some of the
(22)    subsequent photos, right?
(23)      A.    Actually, I heard you say 1992, and that's
(24)    what I was looking at, and then I realized you were
(25)    pointing at something.
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 (1)      Q.    Looking at that, sort of two-thirds of the
 (2)    way down the '92 picture, and that looks very different
 (3)    in 2003, doesn't it?
 (4)      A.    Yeah, you recall yesterday in my testimony or
 (5)    Monday in my testimony, that I pointed out that that
 (6)    was an area where it had been a little more braided and
 (7)    turned into a single channel in the intervening years.
 (8)      Q.    Is there a particular hydrologic event that
 (9)    occurred between 1992 and 2003 that might have changed
(10)    that?
(11)      A.    I'm attributing it to the 1993 flood.
(12)      Q.    Let's go to Slide 25.
(13)              There at the bottom you have some language
(14)    from the PPL Montana case; is that what that is?
(15)      A.    Yes.
(16)      Q.    Okay.  And it says "River need not be
(17)    susceptible at every point during the year," and the
(18)    next bullet says "Not so brief that it is not a
(19)    commercial reality."
(20)              Did I read that, right?
(21)      A.    You read that right.
(22)      Q.    In reaching your conclusions in this case,
(23)    did you do any work to determine how long in a given
(24)    year the Verde River would need to be susceptible to
(25)    navigation in order for it to be a commercial reality?
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 (1)      A.    Yeah, wouldn't it be nice if -- the short
 (2)    answer is no.
 (3)      Q.    Give me the long answer on this one.
 (4)      A.    Okay.
 (5)      Q.    It sounded like it was going to be
 (6)    interesting.
 (7)      A.    Yeah, wouldn't it be nice if the Montana
 (8)    court had said, specifically, it needs to be this many
 (9)    number of days; and wouldn't it be nice if some court
(10)    had spelled all this out, because then we could have a
(11)    scientist go through and say these are the conditions.
(12)    And you guys wouldn't have paid for your Jaguars and
(13)    whatnot in the last 20 years and all these hearings.
(14)              But it, unfortunately, is not the case.  So,
(15)    you know, the court was -- in the scientist's mind I
(16)    would say this is a vague statement, and I think I have
(17)    an understanding of what that means.  I can't guarantee
(18)    that you and I have the same understanding of what that
(19)    means.
(20)      Q.    Do you think the time period required for
(21)    susceptibility to navigation to be a commercial reality
(22)    could be different on different rivers?
(23)      A.    Yes.
(24)      Q.    Do you think it depends on the type of
(25)    commerce that would have been regularly carried on on
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 (1)    that river?
 (2)      A.    No, I was thinking more along the lines of
 (3)    the climate.  So the time period in Alaska, for
 (4)    instance, where the rivers freeze up through the
 (5)    winter, might be different than down here, where
 (6)    freeze-up isn't much of a problem.
 (7)      Q.    So you didn't do any work to determine a
 (8)    particular type of commerce that might have been
 (9)    involved on the Verde and how long you would need to be
(10)    susceptible to navigation in order to carry on that
(11)    commerce?
(12)      A.    Not specifically; but, you know, there were
(13)    accounts, historical accounts, that I went through on
(14)    Monday where trappers were using the river in small
(15)    boats, and, you know, their period of time was April
(16)    through May, I believe.  No, that can't be right.
(17)    September through May.  And I would not call that as a
(18)    so brief that it wasn't a commercial reality.
(19)              What I took that to mean, the so brief to
(20)    mean, would be like, yeah, I can get a boat down to it,
(21)    but I've got to be having that boat on top of my wagon,
(22)    I guess, back then, ready to plop it in the river when
(23)    the monsoon hits.  And so, you know, it might hit on
(24)    July 15th, it might hit on August 15th, but I'm ready
(25)    to go for that entire month; and in the intervening
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 (1)    time, no, I couldn't get a boat in there.
 (2)      Q.    So from your answer, does that mean you think
 (3)    that so brief language might refer to just one day?
 (4)      A.    No.  Well, it could mean one day; but that's
 (5)    not how I took it.  But...
 (6)      Q.    So it's not your testimony that anything
 (7)    longer than a day is long enough to be a commercial
 (8)    reality?
 (9)      A.    No, it's not.
(10)      Q.    Let's go to Slide 26.  This is Non-Erratic
(11)    Seasonal Flow Fluctuation, is the title of the slide.
(12)              What's plotted on the vertical axis on this
(13)    slide?
(14)      A.    The vertical axis has tick marks.
(15)      Q.    What are the numbers?
(16)      A.    Oh, I took the numbers off here, because I
(17)    was just indicating the general trend for most of the
(18)    Verde.  That there's a seasonal winter high, a seasonal
(19)    summer low, and a monsoon, early fall bump.  And the
(20)    reason I took the numbers off is because I'm actually
(21)    getting to the numbers later in the presentation, so I
(22)    just wanted to introduce the trend.
(23)      Q.    So if you didn't use numbers to prepare this,
(24)    how did you come up with a curve?
(25)      A.    I believe I took the Segment 4, 3 or 4, curve
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 (1)    and plotted that shape, because it was representative.
 (2)    And there's actually a later slide in the presentation
 (3)    that shows this plot for all the segments, and you can
 (4)    see there's some slight differences.  Well, actually,
 (5)    there's some significant differences between Segment 1
 (6)    and Segment 5.
 (7)      Q.    And under natural and ordinary conditions,
 (8)    would this same trend occur every year?
 (9)      A.    Generally, yeah.
(10)      Q.    So suppose I had a commercial activity that I
(11)    wanted to do on the Verde, and for me the optimum flow
(12)    rate was 300 cfs.
(13)              Would that 300 cfs occur on the same day
(14)    every year?
(15)      A.    No.
(16)      Q.    Would it occur in the same week every year?
(17)      A.    Well, it could, but not necessarily.
(18)      Q.    Could it occur a month different from one
(19)    year to the next?
(20)      A.    Mr. McGinnis, you ask these questions that
(21)    I'm doing my best to get at the intent of your
(22)    question, but you said 300 cfs, and I'm giving you an
(23)    answer of if you had -- if, hypothetically, there was
(24)    some commercial activity that required exactly 300 cfs,
(25)    could I guarantee that on March 15th every year there
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 (1)    was going to be 300 cfs.  Exactly, no.
 (2)              Do I have a high probability that the -- I
 (3)    guess I'll stop.  They can get me on redirect.
 (4)              But to answer your question as you asked it,
 (5)    no, there's no guarantee on any given day that the flow
 (6)    rate is going to be a particular flow rate.
 (7)      Q.    Okay, and my -- you construed my question
 (8)    correctly.  I was asking specifically about 300 cfs.
 (9)    That's exactly what I want.
(10)      A.    Okay.
(11)      Q.    And my first question was does it happen on
(12)    the same day every year; and I think you said no,
(13)    right?
(14)      A.    Right.
(15)      Q.    My next question was does it happen
(16)    necessarily in the same week every year; and what's the
(17)    answer to that question?
(18)      A.    No.
(19)      Q.    Okay.  Does my 300 cfs happen in the same
(20)    month every year?
(21)      A.    No.
(22)      Q.    How about if my activity could take place
(23)    between 250 cfs and 300 cfs; would that happen on the
(24)    same day every year?
(25)      A.    No.
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 (1)      Q.    Would it happen in the same week every year?
 (2)      A.    No.
 (3)      Q.    Would it happen in the same month every year?
 (4)      A.    No.
 (5)              I'll let you know I'm answering you as
 (6)    directly as I can, but there's a lot more to tell to
 (7)    the story, so...
 (8)      Q.    Okay.  But it's your testimony that even at
 (9)    100 cfs range, that wouldn't necessarily happen in the
(10)    same month and two years in a row?
(11)      A.    And this is all predicated that there was an
(12)    activity that could only occur in that narrow range of
(13)    flow that you told me about?
(14)      Q.    Yes.
(15)      A.    So the fact that it was 301 cfs, can't do it?
(16)      Q.    Well, my last set of questions was 250 to
(17)    350.
(18)      A.    Okay, so there's some activity out there that
(19)    you couldn't do at 351 cfs, that you could do at
(20)    350 cfs.
(21)      Q.    And I can't do at 249.
(22)      A.    If there were such a thing, you could not
(23)    guarantee that on any given day of the year that you
(24)    would have exactly that flow rate.
(25)      Q.    Could I guarantee at any given week of the
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 (1)    year I would have that range?
 (2)      A.    No.
 (3)      Q.    Could I guarantee of any particular month of
 (4)    the year I would have that range?
 (5)      A.    You could not guarantee it, no.  This is
 (6)    hydrology, so everything is statistical and
 (7)    probability, so no.
 (8)      Q.    Let's go to Slide 28.
 (9)                   MR. MCGINNIS: And, Mr. Chairman, I keep
(10)    forgetting to have the microphone too close to my
(11)    mouth, so if that gets to be a problem, remind me.  I
(12)    don't have a problem with that.
(13)    BY MR. MCGINNIS: 
(14)      Q.    Slide 28, in the lower right there, says "The
(15)    Federal Test is based on more than just obstructions."
(16)    Did I read that right?
(17)      A.    Yes, you did.
(18)      Q.    And by the federal test, are you referring to
(19)    the federal test for navigability under federal law?
(20)      A.    Yes, I am.
(21)      Q.    Is it your understanding that that test does
(22)    consider obstructions to navigation?
(23)      A.    Yeah, I think it would be important to
(24)    consider obstructions.
(25)      Q.    But your point here on this sentence is just
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 (1)    that there's more to it than just obstructions?
 (2)      A.    Yes.
 (3)      Q.    On the table there, you talked some about
 (4)    that on Monday and covered some of my questions.  The
 (5)    one question I have is, under the column for canoes and
 (6)    the row for waterfalls, it says "Some."  And I can't
 (7)    recall you talking about that on Monday.  Can you tell
 (8)    me what "Some" means there?
 (9)      A.    It kind of depends on what your definition of
(10)    waterfalls is.  As I defined them, big vertical drops.
(11)    It would definitely be an obstacle, but I'm not sure
(12)    it's an obstruction, necessarily.  So...
(13)              And I think that was one of the issues that
(14)    the Montana court struggled with or wrestled with or
(15)    answered.  And they clearly said that that reach of the
(16)    Missouri near Great Falls was an obstruction, because
(17)    everybody stopped at the bottom.  Those falls are too
(18)    big to run.  They unloaded their boats.  They put stuff
(19)    in wagons.  They brought it around to the other side
(20)    and did whatever they did with the stuff, whether they
(21)    put it back in boats or shipped it over land or put it
(22)    on railroads or whatever they did.
(23)              So in some cases, waterfalls.
(24)              But for things like Verde Falls, Apache
(25)    Falls, whatnot, I would imagine that there were people
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 (1)    that were running those obstacles, and in that case I
 (2)    wouldn't say it was an obstruction.  Niagara Falls
 (3)    would be.
 (4)      Q.    If you look at a particular waterfall, are
 (5)    there some canoes that can go over waterfalls and some
 (6)    that probably shouldn't be?
 (7)      A.    My wife would tell you that nobody should run
 (8)    waterfalls.  But people have been running bigger and
 (9)    bigger waterfalls in canoes lately.  So some waterfalls
(10)    should not be run, yes.  And I think the viability of
(11)    historical commercial activities is different than the
(12)    modern.  I've run waterfalls in rafts in commercial
(13)    trips.  So that's a little bit different.  But you're
(14)    asking me about canoes, so I'm wandering here.
(15)      Q.    Yeah, and I'm not sure you answered that
(16)    part.
(17)              Are there some canoes that shouldn't be going
(18)    over a waterfall?
(19)      A.    Oh, yeah, yeah.
(20)      Q.    Slide 29 refers to sandbars, and I guess
(21)    that's your definition of sandbars; is that what that
(22)    second bullet is?
(23)      A.    Yes.
(24)      Q.    Would you agree that there are some sandbars
(25)    at places on the Verde?
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 (1)      A.    There are certainly gravel bars, and there
 (2)    are boulder bars.  In Segment 5 there are some
 (3)    sandbars, and there are certainly now sandbars in the
 (4)    backwater area above the reservoirs.
 (5)              In Segment 2, in the middle Verde, it would
 (6)    not surprise me to find some sandbars in its current
 (7)    condition.  I don't recall seeing any, however.  And if
 (8)    I had a picture of a sandbar on the Verde, I would have
 (9)    included it here; but I just didn't have any.
(10)      Q.    Is the difference between a sandbar and a
(11)    gravel bar is that one is made of sand and the other
(12)    one is made of gravel, or is there some other
(13)    difference?
(14)      A.    That's essentially the difference, yes.
(15)    Well, they actually behave differently in the river as
(16)    well, but...
(17)      Q.    If I was to look at them, one would look like
(18)    it was sand and one would look like it was gravel, and
(19)    I couldn't tell any difference, somebody not a
(20)    geomorphologist?
(21)      A.    Yeah, I can't really speak to what you would
(22)    say.  But, yeah, you would notice that the material was
(23)    larger.  There are differences in the form of a gravel
(24)    bar.  And, again, it depends on what your definition of
(25)    gravel is.  People have different thresholds for that.
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 (1)    But, yeah, the sand is sandier.  There you go.
 (2)      Q.    Let's go to Slide 30.
 (3)              This is your definition of waterfalls, right?
 (4)      A.    Yes, it is.
 (5)      Q.    One of the elements of your definition there
 (6)    in the third bullet says "Not drowned out at high
 (7)    water."  Is that right?
 (8)      A.    It says "high flow," but yes.
 (9)      Q.    Sorry, high flow.
(10)      A.    Yes.
(11)      Q.    Okay.  You're familiar with the Verde Falls
(12)    on the Verde, what's known as the Verde Falls?
(13)      A.    Yes, I am.
(14)      Q.    Is the Verde Falls drowned out entirely at
(15)    high water?
(16)      A.    Yes.  Well, as I understand the term drowned
(17)    out, yes.  It's no longer a vertical drop-off like it
(18)    is at low water.  So you saw pictures yesterday in
(19)    Mr. Farmer's presentation that it's obvious that
(20)    there's something down there, but it's more turbulent
(21)    rapids than it is a vertical drop-off.
(22)      Q.    So at high water Verde Falls becomes a rapid?
(23)      A.    Well, it's a rapid at low water as well, but
(24)    it's less of a sharp drop-off.  When you go over it,
(25)    the moves you're making to go over it at high water
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 (1)    would be different than what you're doing at low water.
 (2)      Q.    Do you know what flow it takes to drown out
 (3)    the Verde Falls?
 (4)      A.    I don't, specifically, no.  I know that from
 (5)    looking at pictures at 5,000, I would call it a
 (6)    drown-out.  And then in terms of this classification
 (7)    that we're talking about right now, I can tell you that
 (8)    at 390 it is not, and at 190 it's not.  Did I say 390?
 (9)    290.  Sorry.
(10)      Q.    The fourth bullet up there says inn order to
(11)    be a waterfall, it has to be a permanent feature.
(12)              Are you aware of whether the Verde Falls is a
(13)    permanent feature?
(14)      A.    Yes.
(15)      Q.    As far as you know, it's always been there?
(16)      A.    Yes.
(17)      Q.    I'm going to hand you up what was marked as
(18)    Exhibit 6 in the old exhibits, old first round, second
(19)    round of this hearing, whenever it was.
(20)              Have you seen this document before,
(21)    Mr. Fuller?
(22)      A.    Yes.
(23)      Q.    Can you tell us what it is?
(24)      A.    It's by the United States Department of
(25)    Agriculture, Forest Service, entitled Analysis of the
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 (1)    Criteria For Navigability, Verde River.
 (2)      Q.    If you look toward the back of that, there's
 (3)    some photos.  I don't know if these are the same photos
 (4)    you used yesterday, but they look similar to me.  Look
 (5)    at Photo No. 3.  Do you see that?  It's towards the
 (6)    back.
 (7)      A.    Yes, I do.
 (8)      Q.    Photo 3 says "Photo No. 3:  Looking at Verde
 (9)    Falls, March 1983."
(10)              Do you recall a flood in March of 1983?
(11)      A.    Yes.
(12)      Q.    Was it something you would say was a big
(13)    flood?
(14)      A.    Yes.  I recall that there was.  Whether it's
(15)    one of the largest ones, I don't really recall offhand.
(16)    I can go back and look at the records, if it's
(17)    important.
(18)      Q.    You just remember it was a big flood?
(19)      A.    I remember that '83 was a flood year.
(20)      Q.    Does this picture of Verde Falls in March
(21)    1983 look like it's completely drowned out?
(22)      A.    Unfortunately, the photo kind of washes out
(23)    there; but from the perspective of its definition as
(24)    being a waterfall or not, yeah, I would say it's
(25)    drowned out.
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 (1)      Q.    But in terms of being able to boat it,
 (2)    there's still some rock obstructions on it, right?
 (3)      A.    Yeah, there are definitely rocks there.
 (4)      Q.    How about Photo No. 4?  And this has
 (5)    essentially the same caption.  It says "Higher Water at
 (6)    Verde Falls, March 1983."
 (7)              It still looks like an obstruction to
 (8)    boating, even during the high flows, right?
 (9)      A.    No, I wouldn't say that's an obstruction to
(10)    boating now.
(11)      Q.    Different than boating on a smooth lake,
(12)    right?
(13)      A.    Clearly.
(14)      Q.    It's a rapid?
(15)      A.    Oh, yes.
(16)      Q.    And then Photo No. 6, does that look like
(17)    there's at least some remnants of The Falls still there
(18)    at the high flows in March 1983?
(19)      A.    Again, what I'm getting at here in the
(20)    Slide 30 is the difference between a rapid and a falls.
(21)    Things are called falls that are clearly different.
(22)              So in all of nature there's very rarely clear
(23)    classifications, particularly in alluvial geomorphology
(24)    and river descriptions.  So you have an endmember
(25)    perspective and the features across the spectrum.
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 (1)              So we've got Great Falls and Havasu Falls
 (2)    that are clearly waterfalls.  They're not going to
 (3)    drowned out.  And then you've got something at the
 (4)    other end of the spectrum that's called Verde Falls.
 (5)    And you go out there at 190 cfs, you see a 4-foot
 (6)    drop-off of water.  You go out there at higher flow,
 (7)    you see something like you're asking me about here in
 (8)    Photo 6, and I would say that's no longer looking like
 (9)    a falls.  It looks like a rapid to me.
(10)      Q.    Regardless of whether it's still technically
(11)    classified as a falls, you would agree with me,
(12)    wouldn't you, that the Verde Falls area is challenging
(13)    to boat under very different flow conditions?
(14)      A.    It is a challenging place to boat, yes.
(15)      Q.    Flip over to Page 8, which I think is before
(16)    where you're at now in the photos.
(17)      A.    Page 8 or Photo 8?
(18)      Q.    Page 8.
(19)      A.    Okay.
(20)      Q.    And, again, this is Analysis of the Criteria
(21)    For Navigability, done by the Forest Service, right,
(22)    this document?
(23)      A.    It's by the Forest Service, correct.
(24)      Q.    And the Forest Service, in your
(25)    understanding, is the federal agency responsible for
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 (1)    regulating recreation on the Verde River?
 (2)      A.    Some recreation, yeah.
 (3)      Q.    On Page 8 there's a section there that talks
 (4)    about the Verde Falls.  Do you see that?
 (5)      A.    Yes, I do.
 (6)      Q.    Okay.  And I'm going to start, I guess the
 (7)    second sentence there.  Says "Although not particularly
 (8)    high, these falls create a major barrier across the
 (9)    river (see photo No. 3).  As the water rises, the rocks
(10)    (which would easily destroy a wooden boat) disappear,
(11)    but the river hydraulics become more powerful and more
(12)    dangerous to a craft of that type (see Photos No. 4 and
(13)    6)."
(14)              Did I read that correctly?
(15)      A.    Yes, you did.
(16)      Q.    And that essentially confirms your prior
(17)    testimony that The Falls or the drop in The Falls
(18)    disappears under high water; is that right?
(19)      A.    That's correct.
(20)      Q.    Would you agree with the rest of that
(21)    statement that I just read?
(22)      A.    That they're a major barrier across the
(23)    river?  No.  It's an obstacle, something you need to
(24)    pay attention to, that you need to make a decision
(25)    about whether you want to run or portage around it.
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 (1)              You know, we know, and you're going to ask
 (2)    me, I'm sure, questions about the historical accounts,
 (3)    but we do know that historical boaters did get past
 (4)    this area.  So it wasn't a barrier in the sense that
 (5)    everyone stopped there and turned around and walked
 (6)    out.
 (7)              And I don't know the basis of the science
 (8)    behind their statement to say "would easily destroy a
 (9)    wooden boat," because we do know that people did take
(10)    wooden boats down the river.
(11)              But I would say as the water rises, in
(12)    general, the river hydraulics do become more powerful.
(13)    Whether they're more dangerous, I think you could make
(14)    a decent argument that at extreme low flow, if you
(15)    tried to run, there's kind of a can opener rock at the
(16)    bottom there that could probably do a little more
(17)    damage to your boat than just going through at high
(18)    water.  And, you know, if you were to have a problem
(19)    there, the problem might be that you rolled your boat,
(20)    flipped it over, and you floated on down and you turned
(21)    it back over again and continued your trip.
(22)      Q.    Did you hear Mr. Farmer yesterday, I believe,
(23)    talk about river hydraulics?
(24)      A.    Yes, I did.
(25)      Q.    And would you agree that the river hydraulics
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 (1)    can be more powerful and more dangerous at high flows
 (2)    right there at the Verde Falls?
 (3)      A.    They can be, yes.
 (4)      Q.    Flip to the page just prior to that, Page 7.
 (5)    This is still on Exhibit 006.  There's a section there
 (6)    that says "Steep Gradient," No. 1.  Do you see that?
 (7)      A.    Yes.
 (8)      Q.    The second sentence in that section says "The
 (9)    river drops an average of nearly 18 feet per mile over
(10)    this portion of the river.  In comparison, the Colorado
(11)    River through the Grand Canyon drops an average of less
(12)    than 8 feet per mile."
(13)              Did I read that right?
(14)      A.    Yes, you did.
(15)      Q.    Do you have any basis to disagree with this
(16)    statement by the Forest Service?
(17)      A.    That the -- no.  The slopes are -- I'm taking
(18)    at face value that the slope of the Verde in that
(19)    segment is greater than what they're considering the
(20)    Grand Canyon.  I don't know the exact numbers, where
(21)    they got them, where the start and end points were,
(22)    et cetera; but as I sit here today, no, I don't have
(23)    any basis to disagree with them.
(24)      Q.    In your work in coming to a conclusion about
(25)    whether the Verde was navigable in its ordinary
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 (1)    condition in 1912, did you do any analysis of the slope
 (2)    of the river?
 (3)      A.    I'm aware of the slope.  I'm aware of the
 (4)    changes in the slope.  I didn't do any particular
 (5)    analyses, mathematical analyses, of slope.
 (6)      Q.    Do you think slope is an important element of
 (7)    determining whether something's navigable?
 (8)      A.    You used the word important.  It would be
 (9)    something that I would consider, certainly.  In fact,
(10)    if you look back at the small and watercourse work that
(11)    we did for the Land Department and ANSAC, slope was one
(12)    of the criteria that we used to eliminate, as a
(13)    possibility, that the river was navigable,
(14)    nonnavigable.
(15)      Q.    How did you use that material in the small
(16)    and minor watercourse study?
(17)      A.    There was a specific slope threshold, I
(18)    believe, that we had set, and I don't recall what it
(19)    is.
(20)      Q.    And you don't know what the slope of the
(21)    Verde is?
(22)      A.    Well, I know what it says in front of me
(23)    right here, and I know that there's other data sets out
(24)    here.  The slope does vary in different segments.
(25)      Q.    Would you say generally a river gets less
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 (1)    navigable as the slope gets steeper?
 (2)      A.    Yeah, I would say generally, yes.
 (3)      Q.    Let's look at -- back to Photo No. 1 in this
 (4)    document.
 (5)              This says "Rafting the Upper Verde, March
 (6)    1973."  Is that right?
 (7)      A.    Yes.
 (8)      Q.    Those two fellows have helmets on that look
 (9)    something like it's out of the Wizard of Oz or the
(10)    Village People.  Do you see those?
(11)      A.    Yes, I do.
(12)      Q.    You don't wear helmets like that anymore, do
(13)    you?
(14)      A.    Just when I go to Village People parties.
(15)      Q.    I'll resist asking the follow-up question.
(16)                   MS. HERNBRODE: Thank you.
(17)                   THE WITNESS: I actually have a helmet
(18)    that's not that much different than one of those,
(19)    but...
(20)    BY MR. MCGINNIS: 
(21)      Q.    Do you wear a helmet when you raft on the
(22)    Verde?
(23)      A.    Sometimes.
(24)      Q.    Does it look different than the ones in this
(25)    picture from 1973?
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 (1)      A.    It's much cooler.
 (2)      Q.    Is it safer, more protective, lighter weight?
 (3)      A.    It is safe.  It's reasonably lightweight.
 (4)      Q.    So that the helmets are a thing where the
 (5)    technology has changed some since 1973; is that
 (6)    correct?
 (7)      A.    I would assume so, yeah.
 (8)      Q.    We're done with that exhibit.
 (9)              Let's go back to your PowerPoint.  Slide 31.
(10)    Here you talk about fords, right?
(11)      A.    Yes.
(12)      Q.    You're talking about things in the river, not
(13)    the cars?
(14)      A.    Yes.
(15)      Q.    The last bullet point says the presence of a
(16)    ford, quote, implies most reaches not ford-able?  Do
(17)    you see that?
(18)      A.    Yes.
(19)      Q.    And was it your testimony that the fact that
(20)    there's a ford there means the rest of the river is
(21)    probably not fordable?
(22)      A.    Maybe not the rest of the river, but it's
(23)    then telling you that, hey, this is the place that's
(24)    easiest to get across.
(25)      Q.    What are the reasons that a river would not
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 (1)    be fordable?
 (2)      A.    Too deep.
 (3)      Q.    How about too many rocks?
 (4)      A.    That could be.
 (5)      Q.    How about an unstable bottom, like quicksand?
 (6)      A.    That could be too.
 (7)      Q.    How about limited access through because of
 (8)    vegetation along the river?
 (9)      A.    In my experience, if there were a fordable
(10)    place and there were vegetation, people would cut down
(11)    the vegetation to get to that spot.
(12)      Q.    How about limited access to the river because
(13)    it's in a canyon?  Does that make it not fordable?
(14)      A.    My guess is that if you couldn't have access
(15)    to it, it would be unlikely to be called a ford.  But I
(16)    can't think of a place on the Verde where you couldn't
(17)    have access to the river, because fords aren't
(18)    necessarily just for cars that you would need to get
(19)    down into a canyon.  It could be a ford for horses or
(20)    mules or sheep or something else.
(21)      Q.    Okay.  Slide 33.  This is your definition of
(22)    natural; is that right?
(23)      A.    Yes, it is.
(24)      Q.    The last bullet says "only direct impacts to
(25)    the watercourse."
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 (1)              What do you mean by that?
 (2)      A.    Yeah, in doing my work and thinking about the
 (3)    natural condition of the river, I think it's very
 (4)    reasonable to think about somebody's channelized a
 (5)    particular reach of whatever river we're considering.
 (6)    They've, you know, hardened the bank, they've narrowed
 (7)    the river channel, created a flood control structure,
 (8)    built a levy, something like that, that perhaps they've
 (9)    deepened it through sand and gravel mining.
(10)              Those are what we would consider direct
(11)    impacts to the watercourse.  And what I was trying to
(12)    say is that it's not necessary in most cases to say,
(13)    well, humans were in the area; therefore, we no longer
(14)    have a natural watercourse.  So, you know, to get too
(15)    esoteric, too far out there in indirect impacts to the
(16)    watercourse.  So just trying to simplify.
(17)      Q.    Slide 34.  This, again, deals with ordinary
(18)    and natural.  The last bullet there says "Indicates
(19)    that river was more susceptible to navigation prior to
(20)    human impacts."
(21)              Did I read that right?
(22)      A.    You did.
(23)      Q.    Is it your opinion that every human impact on
(24)    the Verde has made it less navigable?
(25)      A.    No.
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 (1)      Q.    You would agree with me, wouldn't you, that
 (2)    there are portions of the year below Bartlett Dam where
 (3)    the river might actually be more navigable now than it
 (4)    was under ordinary and natural conditions?
 (5)      A.    I know exactly what you're asking.  We had a
 (6)    similar discussion regarding the reach below the
 (7)    San Carlos Dam or Coolidge Dam in the San Carlos area
 (8)    on the Gila River.
 (9)              So there's a -- the dams change the
(10)    hydrograph, and they tend to make -- during release
(11)    periods, it can be higher flow than what might have
(12)    naturally occurred.
(13)              And the reason I'm just kind of struggling
(14)    with that is I'm thinking about parsing out the
(15)    depletions in those summertimes that were occurring
(16)    prior to when the dams came in.
(17)              But as a general theory, it is definitely
(18)    possible that there are reaches below the dams where
(19)    flow rates at a particular time of year might have been
(20)    higher than the natural.
(21)      Q.    If there have been people going into the
(22)    river blasting rocks or removing rocks from the river,
(23)    could that make the river more navigable than it was
(24)    under ordinary and natural conditions, just that act
(25)    alone?
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 (1)      A.    Are you talking about the Verde River in
 (2)    specific places, or are you just saying theoretically,
 (3)    in general?
 (4)      Q.    In general.
 (5)      A.    Yes.
 (6)      Q.    We have an example of that, probably, on the
 (7)    Salt with Quartzite Falls.  Are you familiar with that
 (8)    one?
 (9)      A.    Yes, I am.
(10)      Q.    Where they went in and blasted out the rocks?
(11)      A.    Yes.
(12)      Q.    And is it your understanding that made the
(13)    river in that particular reach more navigable than it
(14)    would have been when the rock was there?
(15)      A.    It made it easier for rafting boats to get
(16)    through there.
(17)      Q.    How about if somebody goes in and cuts trees
(18)    down that were impeding on the river?  Could that make
(19)    it more navigable than it was under ordinary and
(20)    natural conditions?
(21)      A.    There could be situations where cutting down
(22)    trees would improve the navigability of it.  Whether it
(23)    went from nonnavigable to navigable, I would have to
(24)    look at a specific situation.  But, granted, that if
(25)    there was a tree hanging in the river and it was a
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 (1)    strainer and somebody came and cut it down and it was
 (2)    gone, yeah, you don't have to worry about the strainer
 (3)    anymore.
 (4)      Q.    And my last two or three questions have all
 (5)    been in a relative sense, not navigable or
 (6)    nonnavigable; just to make it more navigable.
 (7)      A.    Could be.
 (8)      Q.    Is that the way you understood it?
 (9)      A.    It could be.  But, you know, we talked
(10)    about this.  I heard this yesterday, in terms of
(11)    something being more navigable, and I probably said the
(12)    same thing myself.  It seems like navigable might be
(13)    binary.  And I said it myself, is, you know, I said
(14)    either it is or it isn't.  And if it's deep enough to
(15)    use a certain kind of boat, that we both agree is
(16)    commercial purposes, and it gets a little bit deeper,
(17)    does that make it more navigable, or is it -- I don't
(18)    know.
(19)      Q.    Okay.  How about the removal of marshy
(20)    conditions in the riverbed by cattle grazing that
(21)    caused more water to run off to the river and to have a
(22)    more defined channel?  Could that make a river, I'm
(23)    going to say more navigable, and I'm going to define it
(24)    the way you just did in your answer?
(25)      A.    Yeah, I thought my answer was pretty
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 (1)    confusing, so using my definition might not be a good
 (2)    idea.
 (3)      Q.    I thought you understood it.
 (4)      A.    Yeah.  You would.  Thank you.  But I might be
 (5)    the only one.
 (6)              So if someone were cattle grazing, destroyed
 (7)    marshes, more water went to the river, it made it more
 (8)    defined, if the river were more defined and there were
 (9)    more water in the river, certainly the boatability
(10)    would likely to be better.
(11)      Q.    Okay.  Let's go to Slide 35.
(12)              The first bullet there under the "Therefore"
(13)    says "Streams were more navigable than indicated by
(14)    flow poststatehood data."
(15)      A.    Yes.
(16)      Q.    Did I read that right?
(17)      A.    Yes, you did.
(18)      Q.    If the fact that something wasn't navigable
(19)    at statehood was based on something other than just
(20)    flow, would that statement that I just read necessarily
(21)    be correct?
(22)      A.    Give me an example of what it might be based
(23)    on.
(24)      Q.    Well, suppose there were lots of rock
(25)    obstructions, and you couldn't get the boat through
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 (1)    because there were rocks, and you had more flow in
 (2)    ordinary and natural conditions.
 (3)              Would that mean that the river is necessarily
 (4)    more navigable if the rocks are still impassable?
 (5)      A.    If the rocks are impassable and the rocks
 (6)    are -- you're saying the entire river is characterized
 (7)    by rocks that are impassable, I would have to say it
 (8)    was not navigable.
 (9)              But maybe you're asking me that if there were
(10)    rocks in the river, and at a particular flow rate it
(11)    was impassable, but you were to put more water in
(12)    there, then I would suggest there probably would be --
(13)    it could become navigable if you put enough water in
(14)    there.  Certainly if you dewater it, it becomes less
(15)    navigable.
(16)      Q.    And your statement about becoming more
(17)    navigable would depend on the amount of more water you
(18)    put into it?
(19)      A.    Yes.
(20)      Q.    Okay.  What if the navigability under
(21)    ordinary and natural conditions was limited or was
(22)    nonnavigable because of slope?  Would putting more
(23)    water in it necessarily make it more navigable?
(24)      A.    If the river were nonnavigable because of
(25)    slope and you put more water in it.  That's a tough one


Min-U-Script® Coash & Coash, Inc.
(602) 258-1440         www.coashandcoash.com


(26) Pages 642 - 645







In the Matter of the Navigability of the Verde River 
04-009-NAV


Administrative Hearing, Volume 3
December 17, 2014


Page 646


 (1)    to answer, Mr. McGinnis.  If it were a very steep
 (2)    slope, for instance, the reach of the Missouri near
 (3)    Great Falls, putting a lot more water over those falls
 (4)    wouldn't make much difference to its navigability;
 (5)    similar to Niagara Falls.  There's a lot of water going
 (6)    over it and it's very steep.  So at that endmember of
 (7)    the spectrum, more water probably wouldn't help.
 (8)              But I think I would need to sit down with a
 (9)    calculator and a piece of paper and think about the
(10)    more reasonable end of streams, whether more water
(11)    would make a difference or not.  It could.  But...
(12)      Q.    Let me see if I can clarify a little bit.
(13)              I thought you testified earlier that one of
(14)    the criteria in your small and minor watercourse study
(15)    was slope?
(16)      A.    Yes, I did.
(17)      Q.    And so are there some watercourses in Arizona
(18)    that you determined were nonnavigable because the slope
(19)    was steep above whatever your standard was?
(20)      A.    Yeah.  So for -- yes.
(21)      Q.    Okay.  So think about those watercourses that
(22)    you excluded from any further navigability analysis
(23)    solely on slope.
(24)              If you put more water in them, would they
(25)    necessarily become navigable?
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 (1)      A.    Yeah.  So let's take a specific example.  So
 (2)    if I took -- and I'm trying to think of a perennial
 (3)    stream on a very steep slope, and just give me a minute
 (4)    here and I'll come up with one.
 (5)              If I took -- I don't know if you're familiar
 (6)    with the Catalinas in Tucson.  If I took Lemon Creek,
 (7)    the tributary to Sabino Canyon, I believe, or take
 (8)    Sabino Canyon, for that matter, if you've taken the
 (9)    shuttle ride up there to the top and enjoyed the
(10)    scenery and whatnot, I don't believe that to be a
(11)    navigable stream; in part because of its slope, in part
(12)    because of the number of drops in it.  But you could
(13)    put a lot more water in there, and I just don't think
(14)    anybody would ever use it for trade and travel.
(15)      Q.    Let's go on to Slide 41.
(16)              The eighth bullet, if you count them down
(17)    there, says "Depleted Base Flow Since & Prior to 1912."
(18)              Is that what it says?
(19)      A.    Yes.
(20)      Q.    Have you reviewed Mr. Hjalmarson's report
(21)    that was submitted in this matter?
(22)      A.    I've looked at it briefly.
(23)      Q.    Did you read the portion -- did you read any
(24)    portion where he said that he believes that there were
(25)    8,000 acres historically irrigated upstream from the


Page 648


 (1)    headwaters of the Verde on the tributary?
 (2)      A.    I don't remember that specifically.
 (3)      Q.    So you haven't done any work to confirm or
 (4)    refute that assertion, if it was in his report?
 (5)      A.    No, I have not.
 (6)      Q.    Have you done any work at all on the amount
 (7)    of irrigation or water use that occurred in the
 (8)    tributaries to the Verde upstream from the headwaters
 (9)    over time?
(10)      A.    No.  Other than we're aware that such things
(11)    have occurred, no.
(12)      Q.    You haven't done any work to quantify it?
(13)      A.    I have not.
(14)      Q.    Slide 48.  The sixth bullet there says
(15)    "Rapids make up about 2.6 percent of the river's
(16)    length."
(17)              Do you see that?
(18)      A.    I do.
(19)      Q.    And I think you testified about this some on
(20)    Monday.
(21)      A.    I did.
(22)      Q.    Why does the proportion of the river's length
(23)    that are rapids matter in terms of navigability?
(24)      A.    I was just trying to give the Commission, to
(25)    characterize how much of the river is rapids and how
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 (1)    much is nonrapids.
 (2)      Q.    But if the rapids are either impassable or
 (3)    make navigation difficult, the fact that they don't
 (4)    cover a hundred percent of the length of a watercourse
 (5)    doesn't necessarily make the river navigable, right?
 (6)      A.    If the rapids were impassable, I would still
 (7)    want to know, you know, are we talking about one rapid
 (8)    that's impassable, or are we talking about hundreds of
 (9)    rapids that were impassable?  Are we talking about a
(10)    close -- a high density of impassable rapids?
(11)              I would still want to know those factors.
(12)    And the fact that there's a small percentage of them I
(13)    think is highly relevant.  And when it comes to the use
(14)    of the word difficult, my understanding is that the
(15)    presence of the occasional difficulty is not
(16)    determinative of nonnavigability.
(17)      Q.    So if 2.6 percent of the river total overall
(18)    is rapids, so that could mean, right, that if I have a
(19)    26-foot long rapid every 1,000 feet, that would be
(20)    2.6 percent?
(21)      A.    Sounds right.
(22)      Q.    Okay.  So if I'm boating and the rapid is one
(23)    that causes me to get out of my boat, let's just assume
(24)    that, okay?
(25)      A.    Okay.
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 (1)      Q.    And if the rapids are evenly spread over the
 (2)    river and it's 2.6 percent of the length, that means I
 (3)    paddle for 1,000 feet, get out of my boat, carry my
 (4)    boat for 26 feet, get back in and paddle for
 (5)    1,000 feet?
 (6)      A.    In the case of your example where the rapid
 (7)    was impassable, yes.
 (8)      Q.    The same thing would happen, it would still
 (9)    be 2.6 percent of the length, if the rapids were
(10)    13 feet every 500 feet of the river, right?
(11)      A.    Yes, it -- yes.
(12)      Q.    Let's go to Slide 60.
(13)              Actually, just let's flip forward to
(14)    Slide 172 for a second, if you don't mind.
(15)              In the bottom drawing on Slide 172, is it
(16)    your testimony that that depicts sort of this pool and
(17)    riffle sequence we're talking about on the Verde,
(18)    generally at least?
(19)      A.    In a very general way.  Of course, pools are
(20)    much longer relative to the length of the riffles in
(21)    reality, but it squeezes in on the figure on the
(22)    slide better that way.
(23)      Q.    Okay.  So my question about -- that I just
(24)    asked about the 26-foot riffle and the 1,000-foot pool,
(25)    that would be generally depicted by that, assuming
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 (1)    those riffles made you get out of the boat?
 (2)      A.    It's out of scale, but that's generally what
 (3)    you would be talking about, yeah.
 (4)      Q.    And that's just basic to the character of the
 (5)    Verde River, right, you have the pools and the riffles?
 (6)      A.    Yes.
 (7)      Q.    Okay, now let's go back to Slide 60.
 (8)              Slide 60 refers to Segment 3, and at the
 (9)    bottom you say "Some Commercial Recreational Trips"?
(10)              Do you see that?
(11)      A.    Yes.
(12)      Q.    Do you know what outfitters have been running
(13)    commercial recreational trips on the Segment 3?
(14)      A.    Names of outfitters, I don't recall as I sit
(15)    here.  I know I looked into this in the past, and there
(16)    were some.  And I know the gentleman Lynch, I think it
(17)    was named, yesterday made reference to some; and I know
(18)    Don has made reference to some; and I remember talking
(19)    to Forest Service personnel about some.  I know in the
(20)    past people have had permits.  I don't know today who
(21)    has permits and whatnot.
(22)      Q.    Do you know when commercial recreational
(23)    outfitters started operating on Segment 3?
(24)      A.    No, I don't.
(25)      Q.    Any general idea about what year that was?
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 (1)      A.    As far as I know, it wasn't 1912.  But my
 (2)    guess would be post-World War II.
 (3)      Q.    Do you think it was before the '60s?
 (4)      A.    Could have been.
 (5)      Q.    But you don't know?
 (6)      A.    (Witness shook head.)
 (7)              The population of Arizona increased
 (8)    significantly after World War II, and I would expect
 (9)    that would be about the time that more people are on.
(10)    It becomes more viable.
(11)      Q.    But you don't have any evidence of any
(12)    commercial outfitters on the Verde before like 1980, do
(13)    you?
(14)      A.    I don't recall.
(15)      Q.    Slide 62, still talking about Segment 3.  The
(16)    last bullet there says "No Major Diversions at
(17)    Statehood."
(18)              Do you know why that's true?
(19)      A.    Why are there no major diversions at
(20)    Segment 3?
(21)      Q.    At statehood.
(22)      A.    It was in a deep canyon and there was no
(23)    farmland.
(24)      Q.    Limited access --
(25)      A.    Adjacent to the river.
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 (1)      Q.    Limited access to the river?
 (2)      A.    I think if you were in the bottom of the
 (3)    canyon, you didn't need a diversion to get to the
 (4)    water.  You needed a bucket, so it was right there.
 (5)      Q.    If your farmland was at the top of the canyon
 (6)    and the river is at the bottom of the canyon, you would
 (7)    have to pump it out, right?
 (8)      A.    Yes.
 (9)      Q.    And I asked you this generally before, but do
(10)    you know specifically what the slope in feet per mile
(11)    is in Segment 3?
(12)      A.    Not as I sit here today, no.
(13)      Q.    Slide 66 talks about Segment 4.  I asked you
(14)    questions about Segment 3 about what commercial
(15)    outfitters you were aware of.  Can you tell me what
(16)    commercial outfitters you know operate on Segment 4?
(17)      A.    It would generally be the same ones, but I
(18)    don't know.
(19)      Q.    Slide 68.  This is Segment 4, and you have
(20)    the same comment about no diversions at statehood.  I'm
(21)    assuming you also don't have an answer about why that
(22)    was true?
(23)      A.    I'm unaware of any diversions in that area,
(24)    but my guess is there was not much farmland down there.
(25)    However, as I'm sitting here thinking about it right
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 (1)    today, I know that there were two ranches, I believe,
 (2)    in that area, and they may have had some sort of small
 (3)    diversion.  I don't know.  But there was certainly
 (4)    nothing on the scale of the Verde Ditch that diverts
 (5)    the entire river or something like that.
 (6)      Q.    And you don't know the slope in Segment 4?
 (7)      A.    No, I don't.
 (8)              I could look it up, I mean if this is an
 (9)    important thing.  At one time I've looked at that
(10)    information, and if I thought it was relevant to what
(11)    we were talking about today, I would have put it in
(12)    here.
(13)      Q.    Is it in your PowerPoint anywhere?
(14)      A.    No.
(15)      Q.    Is it in your prior reports that you wrote
(16)    for the Land Department anywhere?
(17)      A.    It could be.
(18)      Q.    But you don't know, as you sit here today,
(19)    where it is?
(20)      A.    No.
(21)      Q.    Slide 72 at the bottom.  I'll let you get
(22)    there first.
(23)              The bottom bullet point says "Some commercial
(24)    recreational trips."  Do you know what outfitters are
(25)    or have been working on Segment 5?
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 (1)      A.    Segment 5, I think we heard testimony from
 (2)    Jon Colby in previous go-arounds with ANSAC, and I
 (3)    believe his company was called Cimarron, I think, and
 (4)    they were running trips.  And I've actually seen some
 (5)    commercial boats coming down the Verde, mostly 14, 18,
 (6)    16-foot rafts, paddle rafts.
 (7)      Q.    And do you know about when commercial
 (8)    outfitters started operating on Segment 5?
 (9)      A.    I don't.
(10)      Q.    Let's go to Slide 80.
(11)              The first set of bullets there refers to
(12)    Spanish exploration in the 1500's; do you see that?
(13)      A.    I do.
(14)      Q.    You would agree with me there's no evidence
(15)    that we've seen of any boating on the Verde by any of
(16)    those Spanish explorers listed there?
(17)      A.    That was my testimony on Monday, and I have
(18)    no reason to change that.
(19)      Q.    The second bullet refers to fur trappers in
(20)    1820 and 1830.  The last bullet, you say "Later trapper
(21)    used boats - Verde Valley to Salt River after
(22)    population centers had developed."
(23)              Does that comment refer to the Day brothers?
(24)      A.    Yes.
(25)      Q.    You don't know of any evidence of any other
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 (1)    trappers using boats on the Verde, right?
 (2)      A.    I believe there was one other account after
 (3)    statehood where they came down trapping.  When we get
 (4)    to the boating thing, we'll look at that and I'll give
 (5)    you a final answer right here.
 (6)      Q.    If that occurred, you think it was after
 (7)    statehood?
 (8)      A.    That was my recollection.
 (9)      Q.    Page 81, and you talked about Slide 81 a
(10)    little bit on Monday.  This refers to boats at Camp or
(11)    Fort Lincoln, which was near Camp Verde, and at Fort
(12)    McDowell; is that right?
(13)      A.    Yes.
(14)      Q.    And both of those places you have a bullet
(15)    that says "Some known boat use" --
(16)      A.    Yes.
(17)      Q.    -- right?
(18)              You don't have any evidence to show that
(19)    those boats were used to go up and down the river as
(20)    opposed to cross during floods, do you?
(21)      A.    Most of the use was crossing during high
(22)    flow.  I don't know that it was during floods.
(23)              And there's the one photo of the soldiers in
(24)    the boat, which to me looks like it's at Beasley Flat;
(25)    certainly not at the location of the Fort.  So that
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 (1)    boat appears to have gone downstream.
 (2)      Q.    And that's the only evidence you know of that
 (3)    the boats from the soldiers at the forts ever went up
 (4)    and downstream, correct?
 (5)      A.    On the Verde, correct.
 (6)      Q.    On the Verde.
 (7)              Slide 82, the first bullet there, first, the
 (8)    mining and farming in the 1860s, again, you don't have
 (9)    any evidence that there was boat use associated with
(10)    those activities, right?
(11)      A.    I do not.
(12)      Q.    How about Indian Reservations in the 1870s;
(13)    you don't have any evidence of boat use associated with
(14)    those, right?
(15)      A.    I do not.
(16)      Q.    Okay.  Slide 91.  And you talked some about
(17)    marshes in your testimony on Monday, right?
(18)      A.    Yes, I did.
(19)      Q.    And this is one of the accounts from the
(20)    1870s that says the upper Verde was so marshy that the
(21)    Yavapais were able to farm only 20 of the 125 acres
(22)    available on the floodplain; is that right?
(23)      A.    That's what it says, yes.
(24)      Q.    Would you agree that marshy areas of a river
(25)    are generally less likely to be navigable than
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 (1)    watercourses with defined channels?
 (2)      A.    You asked me less likely.
 (3)              Yeah, I would say that just as a general
 (4)    thing, marshy areas would generally be less likely than
 (5)    rivers with defined channels.  Not to say that either
 (6)    one is nonnavigable or navigable; but in general, yeah.
 (7)      Q.    And you talked some about the historical
 (8)    accounts on Monday, and I thought this was one of the
 (9)    ones where you thought that maybe there was some
(10)    authenticity or credibility issues with this one.  Is
(11)    that true, or do you believe this account is accurate?
(12)      A.    Yeah, I thought a lot about the question of
(13)    the marshy Verde River, and it's a little bit of a
(14)    mystery as to what people attribute change in the Verde
(15)    and whether it occurred during the 1891 flood, whether
(16)    there were marshes prior, whether the marshes were in
(17)    the floodplain or whether that was in the river
(18)    channel.
(19)              I would say there's a fair degree of
(20)    uncertainty as to what exactly those conditions were.
(21)    The GLO surveyors didn't seem to mark out the fact that
(22)    there was no discernible channel.  The photographs that
(23)    we have from that period, similarly, don't show marshy
(24)    conditions.  But yet you have people who say that it
(25)    was marshy.  So...
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 (1)              Can I give you a little story about anecdotal
 (2)    evidence, or would you rather have that on redirect?
 (3)      Q.    A little story about what?
 (4)      A.    Anecdotal evidence like this, some historical
 (5)    descriptions.
 (6)      Q.    About the marshes?  Yeah, sure, go ahead.
 (7)      A.    All right.  So I'm out doing fieldwork on
 (8)    another stream and I'm walking down the river, and some
 (9)    guy comes out and says, what are you doing on my land?
(10)              And I said, well, I'm doing a flood study for
(11)    the County.
(12)              And he said, oh, this river doesn't flood.
(13)              I said, oh, interesting.  I had heard that
(14)    there had been flood problems here before.
(15)              And he says, oh, no, no, no, we never have
(16)    floods here.
(17)              I said, what's the highest you've seen the
(18)    water?
(19)              And he points over at his house and he says,
(20)    about here at the window sill.
(21)              And I thought, hmm, this says a lot about the
(22)    recollections of people and anecdotal evidence.  So
(23)    whatever he had in his head what a flood meant, it
(24)    meant something different.  So sometimes you have to
(25)    parse out these things, and people remember one thing
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 (1)    and the facts might be different.  This might be
 (2)    precisely accurate.
 (3)              So you look at the totality of the evidence.
 (4)    And that's kind of the struggle I was having as I read
 (5)    these things and things that are in our report.  That's
 (6)    important evidence to consider.  There's also
 (7)    photographs and GLO surveys to consider too.
 (8)      Q.    I've handed you an excerpt of what I believe
 (9)    was Exhibit -- old Exhibit No. 31, which was the 2003
(10)    report that you prepared for the Land Department.  Is
(11)    that what the cover page looks like to you?
(12)      A.    Yes.
(13)      Q.    Okay.  Just turn over to Page 7-4, which is
(14)    the one page I've attached for you.
(15)              So -- well, read the last sentence in the
(16)    next to last paragraph for me, starting with "The
(17)    extent."
(18)      A.    "The extent of marshland in the central Verde
(19)    River was drastically reduced during the period
(20)    preceding and surrounding statehood."
(21)      Q.    Okay.  So at least in 2003, when this report
(22)    was written, the authors of this report believed that
(23)    there was marshland in the central Verde River sometime
(24)    before statehood?
(25)      A.    Yes.
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 (1)      Q.    And you were the primary author on this
 (2)    report?
 (3)      A.    Yes, and, also, this chapter as well, so
 (4)    that's my writing right there.
 (5)      Q.    Let's go to Slide 92.
 (6)              And this one is a recollection of 1874 by
 (7)    Ms. Boyer, and I think you talked about this some on
 (8)    Monday, also.  It says "The Verde River at that time
 (9)    was just about the size of the Woods ditch today."
(10)              Did I read that right?
(11)      A.    Yes, you did.
(12)      Q.    And is this one of the historical accounts
(13)    that you relied upon?
(14)      A.    This was certainly one that we considered,
(15)    yes.
(16)      Q.    And is the Woods Ditch also sometimes known
(17)    as the Verde Ditch?
(18)      A.    Yes, it is.
(19)      Q.    And you have a photo of the Verde Ditch
(20)    there, of the Woods Ditch, right?
(21)      A.    Yes.
(22)      Q.    Do you know whether this photo depicts the
(23)    head, the middle, or the tail of the Verde Ditch?
(24)      A.    I don't.
(25)      Q.    Do you know whether the width of the Verde
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 (1)    Ditch changes as it goes along its course?
 (2)      A.    I would assume that it gets smaller as it
 (3)    goes along its course.
 (4)      Q.    So the width of the ditch at the diversion
 (5)    point might be much more than the width of the ditch
 (6)    when it gets down to the last farmer?
 (7)      A.    It could well be.
 (8)      Q.    Do you have any information about what
 (9)    section of the Verde Ditch Ms. Boyer might have been
(10)    referring to in 1874?
(11)      A.    No, and if you had that, I would be certainly
(12)    interested to read that.
(13)      Q.    Okay.  Let's go to Slide 93.
(14)              Slide 93 is another historical account which
(15)    you looked at, right?
(16)      A.    Yes, it is.
(17)      Q.    By Leonora Lee?
(18)      A.    That's correct.
(19)      Q.    And there in the first sentence -- second
(20)    sentence of this account, she says "The Verde River
(21)    spreads out wide, and so shallow you could cross it on
(22)    clumps of grass."
(23)              Do you see that?
(24)      A.    I do.
(25)      Q.    That doesn't sound like a very navigable
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 (1)    river, does it?
 (2)      A.    It's rare -- no, actually, I would have
 (3)    said -- well, nah, nah, nah.
 (4)      Q.    Could you spell that for her, please?
 (5)      A.    Yeah.
 (6)              In general, I would say if you could cross
 (7)    rivers on clumps of grass, you would have difficulty
 (8)    getting boats down there, unless you were a very big --
 (9)    a good jumper.
(10)      Q.    An ELFer, right?
(11)      A.    Different kind of ELF, but...
(12)      Q.    Yeah, that's true.
(13)              And this is from Cottonwood in Segment 2 in
(14)    1875?
(15)      A.    Yes, it is.
(16)      Q.    Let's go to Slide 93.  No, excuse me, 94.
(17)              This is another account from 1879 by Charles
(18)    Willard, right?
(19)      A.    Yes, it is.
(20)      Q.    And this is an account that you included in
(21)    your presentation?
(22)      A.    Yes, it is.
(23)      Q.    And it's one you relied upon?
(24)      A.    We considered it, yes.
(25)      Q.    And in this account, do you see there in the
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 (1)    third sentence she talks about -- excuse me, he talks
 (2)    about the ground being spongy, and when it rained, the
 (3)    water was absorbed into the ground immediately, so very
 (4)    little ran into the river channel.
 (5)              Is that right?
 (6)      A.    That's what it says, yes.
 (7)      Q.    And this is pretty close to ordinary and
 (8)    natural conditions there in 1879, right?
 (9)      A.    Yes.
(10)      Q.    Later on in that same quote, he says that the
(11)    small amount that did run into the riverbed stood in
(12)    pools.
(13)              Is that right?
(14)      A.    That's what it says, yes.
(15)      Q.    And does a river that's standing in pools
(16)    sound like it had much flow in it?
(17)      A.    Depends on the size of the pools and what he
(18)    means by pools.  But stagnant water is really not
(19)    consistent with a flowing river.  So there's some
(20)    technical problems with this.  But yes.  So to answer
(21)    your question -- let me make sure I have your question.
(22)    Can you give it to me again?
(23)      Q.    My question is, does this description that
(24)    talks about water in the riverbed standing in pools and
(25)    being stagnant and being polluted with malaria germs
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 (1)    sound to you like a navigable river, just this account?
 (2)      A.    Yeah, I would have to say on this account I
 (3)    don't really have enough information to say navigable
 (4)    or nonnavigable.
 (5)              I would say as a general rule, rivers that
 (6)    are stagnant and not flowing -- well, I can't even go
 (7)    that far.  I would have to know the specific
 (8)    conditions.  But, yeah, I would like to help you on
 (9)    that one, but I'm just not sure I have enough
(10)    information to make that call.
(11)      Q.    Later on Mr. Willard says "Most everybody
(12)    that came to the Valley brought cattle, horses or sheep
(13)    with them and the stock soon trampled the spongy land
(14)    down to solid ground, thus causing the rainwater to run
(15)    into the river channel."
(16)              Do you see that?
(17)      A.    I do.
(18)      Q.    So could this be an instance where the
(19)    presence of humans and impacts by cattle brought by
(20)    humans actually could have made the river more
(21)    navigable --
(22)      A.    No.
(23)      Q.    -- again, using that the way we talked about
(24)    earlier?
(25)      A.    Yeah.  If Mr. Willard's description were


Min-U-Script® Coash & Coash, Inc.
(602) 258-1440         www.coashandcoash.com


(31) Pages 662 - 665







In the Matter of the Navigability of the Verde River 
04-009-NAV


Administrative Hearing, Volume 3
December 17, 2014


Page 666


 (1)    factually correct and what he described is actually
 (2)    what happened and there was actually more water in the
 (3)    river, having more water in the river is certainly
 (4)    better for navigation.
 (5)      Q.    And that's pretty clearly what he says
 (6)    happened, right?
 (7)      A.    That's what he said, yeah.
 (8)      Q.    Slide 96.  We talked some about beaver dams
 (9)    on Monday.  This account from the Fort McDowell area,
(10)    Segment 5, in the 1880s refers to the river being full
(11)    of beaver dams; is that right?
(12)      A.    That's what it says, yes.
(13)      Q.    And you don't have any information to think
(14)    this is not accurate; is that right?
(15)      A.    Well, I have photographs that don't show
(16)    beaver dams, certainly not a river being full of beaver
(17)    dams.
(18)              And it occurred to me yesterday, as, you
(19)    know, we've seen this quote about beaver dams and
(20)    thought about it and, you know, what was that condition
(21)    and how do we reconcile that with the photos that we've
(22)    seen, and it occurred to me yesterday, as I was
(23)    listening to Mr. Lynch, when somebody was asking about
(24)    whether he had seen beaver dams, and he said yeah, and
(25)    then described boating past them.
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 (1)              So, you know, beaver dams may be on side
 (2)    channels.  Beaver dams may be in the marshy areas that
 (3)    were adjacent to the river.  So it's possible that when
 (4)    they say the river, they're talking about the river
 (5)    corridor and they're talking about these marshy areas
 (6)    where beavers lived.  That's possible, that.  So, but,
 (7)    anyways, it seems -- you have this statement, and it
 (8)    does say full of beaver dams.
 (9)      Q.    And it specifically refers to the river?
(10)      A.    Yes.
(11)      Q.    And it's the same word he uses in the next
(12)    sentence, where he talks about the river being deep
(13)    enough to swim cavalry horses?
(14)      A.    It is the same word.  But in my experience,
(15)    I've heard people talk about the river and mean
(16)    different things; similar when we talked yesterday,
(17)    that little discussion about use of the term channel.
(18)      Q.    Let's move on to Slide 97.
(19)              This is another description from -- this is
(20)    from Perkinsville in the 1890s.  It also talks about
(21)    beaver dams and the extensive marshes, right?
(22)      A.    Yes, it does.
(23)      Q.    Let's go to Slide 99.
(24)              And I was interested in your discussion of
(25)    this slide on Monday.  Is it your opinion that because
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 (1)    the historical accounts are so conflicting, there's
 (2)    nothing you can draw from them?
 (3)      A.    No, I wouldn't say there's nothing you can
 (4)    draw from them.
 (5)      Q.    But is it your opinion that the historical
 (6)    accounts on the Verde appear to you to be conflicting
 (7)    with one another?
 (8)      A.    Yes.
 (9)      Q.    So do you think there's benefit of those, of
(10)    using those historical accounts?
(11)      A.    Yeah, I would recommend that the Commission,
(12)    you know, look at those accounts and decide for
(13)    themselves and consider for themselves, you know, what
(14)    could that person mean, given all the information that
(15)    they're going to hear this week and whenever we meet
(16)    again.
(17)              So it's evidence, and I think you should
(18)    consider it.  You know, I'm highlighting these apparent
(19)    contradictions so that hopefully the Commission says,
(20)    well, I'm going to think about those contradictions and
(21)    what they mean in all light of all the evidence that
(22)    we're going to hear here.  So I wouldn't throw out any
(23)    evidence.
(24)      Q.    Let's go on to Slide No. 105.
(25)              And does Slide 105 show the results of some
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 (1)    work that you did comparing different USGS topographic
 (2)    maps?
 (3)      A.    This right here is the same topographic map.
 (4)    I just cut it into pieces so I could put it in a scale
 (5)    that you could see.
 (6)              And the comparison part where I've talked
 (7)    about channel shifts is two things.  One is I have this
 (8)    information digitally, so I'm overlaying it on aerial
 (9)    photographs.  I'm not showing you that because you
(10)    would never be able to see everything.
(11)              The other part of the comparison does relate
(12)    to the two sets of maps; one from the quadrangle to the
(13)    north, which is the 1930 photo that covers just the
(14)    upper part of Segment 5 here, and then to the 1904
(15)    topographic map.
(16)      Q.    Okay.  And this Slide 105 says Verde River
(17)    mostly shown as a single channel on those topographic
(18)    maps, right?
(19)      A.    Yes.
(20)      Q.    And so you would agree with me, and you
(21)    actually say it here, that there are some situations
(22)    along the Verde on those topographic maps where you
(23)    have double or even multiple channels?
(24)      A.    Certainly double channels there.  I have to
(25)    look again and see if I saw anything more than that.
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 (1)    There are conditions today where there's more than two
 (2)    channels in a couple places.
 (3)      Q.    And also from this slide, is it true that the
 (4)    main channel has shifted, really from 1904 to 2014, or
 (5)    excuse me -- yeah, 1904 to 2014?
 (6)      A.    Yes, there are places where it has shifted,
 (7)    yes.
 (8)      Q.    And it also shifted between 1904 and 1930?
 (9)      A.    You can see that very clearly in the upper
(10)    left, of the leftmost of the two maps, yeah.
(11)      Q.    Did you look at any topographic maps before
(12)    1904?
(13)      A.    I don't recall there being any topographic
(14)    maps before 1904.
(15)      Q.    So we don't know whether that same channel
(16)    shifting occurred prior to 1904 also?
(17)      A.    I would assume that prior to 1904 there was
(18)    channel shifting.  That's kind of the nature of an
(19)    alluvial valley.
(20)      Q.    Okay.  Let's go to Slide 107.  These are your
(21)    historical photographs.
(22)      A.    Yes.
(23)      Q.    Slide 107 is from the 1880s, right?
(24)      A.    Yes.
(25)      Q.    Can you tell where this is?
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 (1)              It's near Fort Verde, right?
 (2)      A.    Yes.
 (3)      Q.    I want you to look at -- I don't know if you
 (4)    can -- this area over here on the left.  Does that look
 (5)    like it shows at least double channels, maybe multiple?
 (6)      A.    It does look like it's flowing around an
 (7)    island there, yeah.
 (8)      Q.    Can you tell from the photograph whether
 (9)    there are two channels or more than two channels?
(10)      A.    Looks to me like there's two channels around
(11)    the island, yeah.
(12)      Q.    Let's look at 109.
(13)              109 is a 1932 photo.  Does that look to you
(14)    like -- here I'm pointing to right in the middle of the
(15)    photo.  Would that be a sandbar right there?
(16)      A.    Are you talking about --
(17)      Q.    Right under the "O" in "Historical" on the
(18)    overlay.  Right in there.
(19)      A.    It would be a point bar, yeah.
(20)      Q.    Okay, what's the difference between a sandbar
(21)    and a point bar?
(22)      A.    Well, point bars can be made of sand.  I
(23)    guess you could call that a sandbar.  By sandbars, when
(24)    we were talking about that earlier, I was thinking of
(25)    things that someone might want to discuss as being an
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 (1)    obstruction to navigation.
 (2)              A point bar is kind of outside the wet part
 (3)    of the river.  So it's no more an obstruction than the
 (4)    bank would be anywhere else.  So that's not really what
 (5)    I intended to talk about for sandbars.
 (6)              Sandbars are more like when I showed you that
 (7)    picture of the Cimarron River, where you had --
 (8)    underneath the surface of the water you had sandy sand
 (9)    waves, raised areas of sand, something underneath the
(10)    surface of the water --
(11)      Q.    So when you --
(12)      A.    -- potentially sticking its nose up and out.
(13)      Q.    So when you discussed earlier that you didn't
(14)    think there were any or many sandbars on the Verde, you
(15)    were excluding things like what we see here on Picture
(16)    Slide 109?
(17)      A.    To the area you were pointing, yeah.
(18)      Q.    What about -- see this other area here sort
(19)    of right below the "Y" in "Society"?  What does that
(20)    look like to you?
(21)      A.    Yeah, that could well be a sandbar.
(22)              Could be a gravel bar too.  But regardless...
(23)      Q.    Both of those things are things that come up
(24)    to the surface and make it more difficult for you to
(25)    get your boat through, right?
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 (1)      A.    Well, if you're trying to take your boat over
 (2)    the bar and where there's land exposed, yeah, you're
 (3)    going to have some difficulty there.  But in terms of
 (4)    difficult to get around that, no.  That's just kind of
 (5)    a common sense thing.  You don't go where the land is.
 (6)    You go where the water is.  So I wouldn't call that a
 (7)    difficulty at all.
 (8)      Q.    Okay, well, let's look to the left and right
 (9)    of that area.  What do you see to the right?  What do
(10)    you think that is right there?
(11)      A.    A little shallow riffle.
(12)      Q.    And how about to the left?  See that right
(13)    there?  Does that look like another riffle?
(14)      A.    I'm glad to see your hand shakes as much as
(15)    mine does.  I felt kind of bad about that yesterday,
(16)    but I feel better pointing it out at you.
(17)      Q.    I'm not offended by that at all, so keep
(18)    going.
(19)              Right there.  I think these things have a
(20)    shaker in them.  If you stand in front of the
(21)    projector, you can't see it.
(22)      A.    Right there?
(23)      Q.    Right there, yeah.
(24)      A.    That guy right there?
(25)      Q.    Right there.  What is that?
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 (1)      A.    That could be a rock.
 (2)      Q.    Now, Slide 110, this is the photo of the two
 (3)    soldiers in the boat.  My understanding of your
 (4)    testimony yesterday was that you thought, from the
 (5)    topography that's in the background here, this was
 (6)    about 10 miles from Fort Verde?
 (7)      A.    That looks like Beasley Flat area to me.
 (8)      Q.    Okay.  Assuming this boat is at Beasley Flat,
 (9)    do you have any way to know how the boat got from Fort
(10)    Verde to Beasley Flat?
(11)      A.    I know how I would take it there.
(12)      Q.    Do you know how these folks took it there?
(13)      A.    No, there's nothing in the photo that says.
(14)      Q.    Do you have any way of knowing how they got
(15)    the boat back up the river to Beasley Flat?
(16)      A.    No, I don't.
(17)      Q.    Would you row it up the river to Beasley
(18)    Flat; would you?
(19)      A.    I think I could row it up the river to
(20)    Beasley Flat.  It would be more difficult than coming
(21)    down the river, clearly.
(22)      Q.    Okay, let's go to Slide 111.
(23)              111 is a 1914 photograph at Clarkdale.  I
(24)    believe you testified on Monday that this shows at
(25)    least two different channels; is that right?
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 (1)      A.    Yes.
 (2)      Q.    I want you to look at -- if your eyes are
 (3)    like mine, you've got to get real close.  This area in
 (4)    here, does that show -- what is -- does that show
 (5)    sandbars, do you think, in this part of the river?
 (6)      A.    They could be sandbars.  I would call those
 (7)    longitudinal bars, and they could be composed of sands
 (8)    and gravels, yeah.
 (9)      Q.    Could that area there, right in there, be
(10)    braided too, does it look like?
(11)      A.    Yeah, there's some braiding there.
(12)      Q.    How about on the right side; could that be a
(13)    sandbar right over there where I'm pointing all the way
(14)    to the right, shaking my hand as I do it?
(15)      A.    Again, that looks like a point bar to me, but
(16)    it could be composed of sand, sure.
(17)      Q.    Maybe I misunderstood.  I thought your
(18)    testimony earlier was the point bar was something that
(19)    comes out into the -- basically is the bank of the
(20)    river that comes out, and doesn't really have water
(21)    around it.  Did I misunderstand that?
(22)      A.    No, I think you have that right.
(23)      Q.    Okay, well, this one looks like it has water
(24)    on the left and the right, right?
(25)      A.    Are you asking me about this right here, or
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 (1)    are you asking me about this right there?
 (2)      Q.    Well, here.  Right there?
 (3)      A.    This guy?
 (4)      Q.    Yeah.
 (5)      A.    And you think there's water on the right of
 (6)    it?
 (7)      Q.    Well, that's what I'm asking you.
 (8)      A.    I don't think there is.
 (9)      Q.    Okay.  Slide 113.  This is an 1884 photograph
(10)    near Fort Verde, right?
(11)      A.    Yes.
(12)      Q.    And you talked about this photograph in your
(13)    testimony on Monday and what your impressions of the
(14)    photograph were.
(15)              Doesn't this photograph show two channels?
(16)      A.    I see one channel and I guess what could be a
(17)    second channel; could very also like just be a little
(18)    backwater area, a little slew or something like that.
(19)    I don't see the connectedness to the river.
(20)      Q.    Okay.  Could that also be a sandbar those
(21)    folks are standing on?
(22)      A.    I'm sure there's sand in it.
(23)      Q.    So you can't tell from this photo whether
(24)    either one of those two places where water is shown is
(25)    actually the channel?


Page 677


 (1)      A.    My interpretation is the area towards the top
 (2)    is the main channel, and the area where the little boy
 (3)    is squatting down on the bank is probably a side
 (4)    channel or a slew.  And I'm guessing, from the clothes
 (5)    that the two women are wearing, that they probably did
 (6)    not wade through the river out onto an island.  So my
 (7)    guess is it's connected.
 (8)      Q.    Okay.  But you can't tell from the photo
 (9)    because we can't see the rest, we can't see the other
(10)    end of that, right?
(11)      A.    We can't see the other end of it, but, you
(12)    know, we have some clues, and I feel comfortable in my
(13)    interpretation.
(14)      Q.    Slide 1 -- we just did 113.
(15)              Slide 116.  This is a photograph, it looks
(16)    likes 1887, south of Camp Verde, right?
(17)      A.    That's correct.
(18)      Q.    Do you see on the upper part of the
(19)    photograph, it looks like there's some vegetation
(20)    coming out over the river?
(21)      A.    Yes.
(22)      Q.    Are those strainers?
(23)      A.    If they reach the water surface and there
(24)    were solid parts of it that extended into the water,
(25)    they could be strainers.  If it's hanging over, just


Min-U-Script® Coash & Coash, Inc.
(602) 258-1440         www.coashandcoash.com


(34) Pages 674 - 677







In the Matter of the Navigability of the Verde River 
04-009-NAV


Administrative Hearing, Volume 3
December 17, 2014


Page 678


 (1)    kind of dangling over, typically we call those
 (2)    sweepers.
 (3)      Q.    What would you call what's in the foreground
 (4)    of the photo?
 (5)      A.    Looks like a root wad or some other debris
 (6)    that's piled up there on a stick or a branch or
 (7)    something.
 (8)      Q.    Okay.  Both of those things would make
 (9)    navigation more difficult, right?  Both the strainer --
(10)    both the vegetation at the top and the root wad at the
(11)    bottom would make it more difficult than if they
(12)    weren't there?
(13)      A.    Well, I've paddled this reach many, many
(14)    times in similar conditions, and it's nowhere close to
(15)    difficult.  It's quite easy.  But if, by difficult, you
(16)    mean if I rammed my boat into the log or the mat, yeah,
(17)    I would stop there, and I would go a different
(18)    direction after that.
(19)              And if I were in the fringes of the channel
(20)    and you -- which happens a lot.  You get on the fringe
(21)    of the channel and there's a sweeper or tree hanging
(22)    over there, you duck down and lose your hat and your
(23)    sunglasses and go back and pick it up.
(24)      Q.    Let's go to Slide 117.
(25)              This is another historical photograph, Oak
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 (1)    Creek, Verde River near Oak Creek, 1880, right?
 (2)      A.    That's what it says, yes.
 (3)      Q.    Do you think this photograph shows any rapids
 (4)    or riffles?
 (5)      A.    Certainly nothing I would call a rapid to be
 (6)    concerned about.  So there's -- okay, so here we get
 (7)    into terminology again.  So rapids and riffles.  When
 (8)    Don talks about rapids, he would tend to distinguish
 (9)    them from riffles.  That's what I'm understanding from
(10)    listening to him speak.  We've never had a conversation
(11)    on this topic.
(12)              A geomorphologist describing a river is
(13)    probably going to lump all of the rapids as riffles,
(14)    from a geologic.  They're not thinking about boating.
(15)    They're thinking about the physical description of the
(16)    river.
(17)              So I'm both a boater and a geomorphologist,
(18)    so the terminology sometimes gets a little crossways.
(19)    So, yeah, I do see something in the foreground there
(20)    right where the river appears to enter.
(21)      Q.    Are you talking about down here?
(22)      A.    That has some characteristics of a riffle
(23)    right there.  It's a very minor riffle.  Certainly I
(24)    wouldn't call it a rapid.
(25)      Q.    What about up there?  Do you see how the
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 (1)    photograph of the river changes up in that area?
 (2)      A.    Yeah, my quality is better here, so...
 (3)      Q.    Okay.
 (4)      A.    There could be a riffle there as it gets
 (5)    around the bend.
 (6)              In this area right here, there could be a
 (7)    riffle there.
 (8)      Q.    How about right there at the bend?  Do you
 (9)    see that feature right there?
(10)      A.    Yeah, there's an eddy line of sorts, and my
(11)    interpretation of that is, no, it's not a riffle.  And
(12)    based on looking at the extension as it goes to the
(13)    segment that's more perpendicular to the viewpoint of
(14)    the camera, is there's high reflectance on the water,
(15)    so I would assume that that's not a riffle there.
(16)    That's more of an eddy line as the current goes around
(17)    the bend.
(18)      Q.    Okay.  Let's go to Slide 118.
(19)              Would you agree with me that this slide shows
(20)    some braiding there in the middle section?
(21)      A.    I'm taking my time here answering because if,
(22)    by braiding, what you mean is there are places where
(23)    the river splits into two channels, if you want to call
(24)    that braiding, then, yeah, that's braiding.
(25)              That's not really the definition of braiding
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 (1)    that I would use.  And, you know, we can go through all
 (2)    these photos, and many more, that I'll concede to you
 (3)    that there are places where the channel splits into two
 (4)    channels; there are some places where it splits into
 (5)    three.  But, again, I'll go back and say I'm in no way
 (6)    conceding that this river is a braided river.
 (7)      Q.    Okay.  But you would agree with me that right
 (8)    in this area in the middle -- this is the same
 (9)    photograph, I think, right, both sides?  In this area
(10)    in the middle, right in there, there's at least two
(11)    channels in there?
(12)      A.    There are.  There are two channels there,
(13)    yes.
(14)      Q.    One of them goes around to the left, and
(15)    another one looks like it goes up through the bushes to
(16)    the right?
(17)      A.    Yes.
(18)      Q.    Okay.  And there's even some little side -- I
(19)    don't know if you can call those channels.  There's
(20)    some other -- something else going on right there where
(21)    I'm pointing in the middle of the photograph, right?
(22)      A.    Yeah.  There's some kind of a bar there and a
(23)    riffle and some kind of flow paths that go over there.
(24)      Q.    What would you call that structure that you
(25)    see in the photo right there?  Is that a point bar?
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 (1)      A.    It looks like some kind of point bar, yes, to
 (2)    me.
 (3)      Q.    And you already, I think, said there was a
 (4)    riffle down here in the bottom, right, right there?
 (5)      A.    Did we talk about this one?  I thought we
 (6)    talked about a different one.
 (7)      Q.    Oh, okay.  Is that a riffle right there in
 (8)    the bottom?
 (9)      A.    It could be.
(10)      Q.    Slide 119.
(11)                   CHAIRMAN NOBLE: Mr. McGinnis?
(12)                   MR. MCGINNIS: Yes.
(13)                   CHAIRMAN NOBLE: Let's eat lunch.  Let's
(14)    come back at 1:30.
(15)                   (A lunch recess was taken from
(16)    12:08 p.m. to 1:28 p.m.)
(17)                   CHAIRMAN NOBLE: Let the record show the


(18)    presence of the Commission.
(19)                   And, Mr. McGinnis, you're ready to go
(20)    again.
(21)                   MR. MCGINNIS: Okay.  Thank you,
(22)    Chairman.
(23)    BY MR. MCGINNIS: 
(24)      Q.    I think we left off at Slide 119.  Is that
(25)    the same photo as Slide 107?
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 (1)      A.    I believe it is.  Let's check.
 (2)              Looks the same.
 (3)      Q.    Slide 122.  This says "Camp Verde Dam Site
 (4)    circa 1920."  Is it your understanding this is at the
 (5)    Verde Falls?
 (6)      A.    Yes.
 (7)      Q.    Do you see sandbars in this photo?
 (8)      A.    There are some kind of bars along the edge
 (9)    there, yeah.
(10)      Q.    On the downstream -- downstream of The Falls
(11)    right there, or are you looking someplace else?
(12)      A.    No, that's where I'm looking, yeah.
(13)      Q.    I'm sorry.  You said that is where you're
(14)    looking?
(15)      A.    Yes.
(16)      Q.    And is there another one or something, a
(17)    riffle downstream of those sandbars?
(18)      A.    You know, this will be great in the record,
(19)    but the red dot of your thing was over a riffle there,
(20)    yes.
(21)      Q.    Okay.  So there's sandbars that look like
(22)    they're downstream from The Falls; is that right?
(23)      A.    There's some kind of bar there.  Whether
(24)    they're sandbars or gravel bars, there's some kind of
(25)    bar there, yes.
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 (1)      Q.    And there are riffles that look like they're
 (2)    downstream of whatever those bars are toward the bottom
 (3)    end of the picture?
 (4)      A.    There are riffles also in the picture, yes.
 (5)      Q.    Okay.  Let's go to Slide 124.  This also says
 (6)    "Camp Verde Dam Site."  This is also Verde Falls then,
 (7)    right?
 (8)      A.    Yes.  Yes, it is.
 (9)      Q.    Slide 125.  This says "Verde River, 1934."
(10)    Is it your understanding this is also in the area of
(11)    the Camp Verde dam site near Verde Falls?
(12)              125.
(13)      A.    Yes.  We're looking at -- hang on just one
(14)    second.  Okay.  I'm just checking the projection there.
(15)              You know, I'm not exactly sure of the
(16)    location of this, now that I'm looking at it here.
(17)    There are three dam sites that are noted here, Dam
(18)    Site 5, 1 and 2 on the photo.  These are the Verde
(19)    River.
(20)              You know, when I first looked at this, I took
(21)    this to be the dam sites that were downstream; and now
(22)    I'm not exactly sure.  But I did borrow this photo from
(23)    Mr. Littlefield's -- Dr. Littlefield's report, so I
(24)    would defer to him if he had a better location for
(25)    that.
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 (1)      Q.    Okay.  But you think it's somewhere in
 (2)    Segment 4?
 (3)      A.    If it's where I thought it was, and that's
 (4)    how I interpreted it at the time; but as I sit here
 (5)    right now, I'm doubting myself.
 (6)      Q.    I'm going to point again.  It looks like
 (7)    there's a big bend in the river right there, right?
 (8)      A.    Yes, there is.
 (9)      Q.    Okay.  And what I think is upstream from the
(10)    bend, in this area right here, is that a sandbar or
(11)    gravel bar that I'm pointing to upstream from the bend
(12)    on the extreme left portion of the picture?
(13)      A.    It's some kind of a bar, yes.  And, in fact,
(14)    it looks -- I was staring at that myself and wondering
(15)    if that was the same form you were looking at in the
(16)    earlier photo.
(17)      Q.    And how about below the bend on the right
(18)    side of the photo, in this area here?  What would you
(19)    say?  I'm sorry.  Right there.  Do you see that?  Just
(20)    above the bottom of the photo, left side of the river.
(21)      A.    Yeah, that's a point bar right there.
(22)      Q.    How about on the other side of the river a
(23)    little further downstream; does that look like maybe
(24)    there's some braiding or something in there?
(25)      A.    No, I don't really see braiding there.  I do
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 (1)    see a bend in the river and probably a riffle at the
 (2)    approach.  That looks to me like a bar across the
 (3)    floodplain, at least on the side that you were pointing
 (4)    at right there.
 (5)              Yeah.  No, I don't see braiding right there.
 (6)              And, you know, if it would speed things
 (7)    along, I will concede to you that there are many point
 (8)    bars and gravel bars along the Verde River.
 (9)      Q.    And some braiding?
(10)      A.    There are spots where it splits into multiple
(11)    channels, and, yes, some people would call that
(12)    braiding, and there is braiding in the high flow
(13)    channel, as I've said a number of times; but I'd say
(14)    dominantly that it's a single channel.
(15)      Q.    Okay, let's go on to Slide 126.  And,
(16)    unfortunately, this is the last photo, so you did speed
(17)    things along, but we did it at the end, so...
(18)              126, is this -- my question is, is this the
(19)    same photo that was on Slide 109 that we already talked
(20)    about?
(21)      A.    Could well be.  Let's double-check.
(22)      Q.    Even I don't want to ask the same questions
(23)    twice.
(24)      A.    Yes.
(25)      Q.    And in Slide -- which one do you have up
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 (1)    there, Jon?
 (2)      A.    126.
 (3)      Q.    126, it says it's Segment 5; and in Slide 109
 (4)    it says it's Segment 4.  Is that just because it's hard
 (5)    to tell where it is?
 (6)      A.    Yeah.  My guess right there is -- no, I do
 (7)    believe this is in Segment -- oh, yeah, it says below
 (8)    the dam site.  Hmm.  It may be Segment 4 then if that's
 (9)    correct.  That may be an error.
(10)      Q.    Well, only one of them is an error, right,
(11)    because you've got two different segments?
(12)      A.    Well, I suppose, you know, statistically it's
(13)    possible that both are in error, but no.
(14)      Q.    I was trying to give you --
(15)      A.    No more than one of them is right.
(16)      Q.    I was trying to give you the benefit of the
(17)    doubt on that one.
(18)              Let's go to Slide 127.  We're out of the
(19)    photos now, into the historical boating accounts.  127.
(20)              The third and seventh bullets on this page
(21)    talk about some of the boating at the Forts.  The third
(22)    and seven bullets both say that a raft or a boat were
(23)    used as ferry during high flow.  Do you see that?
(24)      A.    Yes.
(25)      Q.    Do you agree that there's nothing in these
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 (1)    two historical accounts that talk about any boat being
 (2)    used at either one of these Forts at other than high
 (3)    flow conditions, right?
 (4)      A.    Not in those accounts, that's correct.
 (5)      Q.    And this one actually says at least one of
 (6)    the rafts at Fort McDowell actually capsized?
 (7)      A.    Yes.
 (8)      Q.    Is that right?
 (9)      A.    Yes.
(10)      Q.    Slide 128, this is the Willcox and Andrews
(11)    account from February 1883; is that right?
(12)      A.    Yes.
(13)      Q.    Would you agree with me that February is the
(14)    month of the highest average flow of the Verde on any
(15)    of the 12 months?
(16)      A.    Yes.
(17)      Q.    And, actually, quite a bit higher than any
(18)    other month except March?
(19)      A.    On average.  The average in February is
(20)    higher than -- it's quite a bit higher than the summer
(21)    low.
(22)      Q.    Do you know how much higher February is, on
(23)    average, than the other months, excluding March?
(24)      A.    No.  I could look it up.
(25)      Q.    Let me help you.
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 (1)              Mr. Fuller, I've handed you another excerpt
 (2)    from Exhibit EI 31, old exhibit evidence 31.  Does the
 (3)    cover page of this look like it's from your 2003
 (4)    report?
 (5)      A.    Yes, it does.
 (6)      Q.    Okay.  Page 7-20 is the page I've attached;
 (7)    has Table 7-13.  Would that be the place you were going
 (8)    to look and see how February flows at McDowell compared
 (9)    to the other months?
(10)      A.    It was one of the places I would have looked,
(11)    yeah.
(12)      Q.    Okay.  And on that, if you look at the flow
(13)    rate, February has an average flow rate of 2,121 cfs,
(14)    according to your table here, right?
(15)      A.    For the period between 1905 and 1909, yes.
(16)      Q.    Okay.  March as 1,942 cfs, right?
(17)      A.    During that period, correct.
(18)      Q.    And every other month is 1,000 or less,
(19)    roughly 1,000 or --
(20)      A.    Yes.
(21)      Q.    -- less?
(22)      A.    Yes.
(23)      Q.    Let's go to Slide 133.
(24)              This was the account of floating logs or
(25)    post-account of floating logs from 1894, right?
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 (1)      A.    Yes.
 (2)      Q.    And your last bullet there says "Scheme
 (3)    abandoned due to threat to Arizona Dam."
 (4)      A.    Yes.
 (5)      Q.    And you talked about that a little bit on
 (6)    Monday, right?
 (7)      A.    I did.
 (8)      Q.    And so you don't know if -- let me ask you
 (9)    another question.
(10)              You don't have any information to show that
(11)    this attempt ever actually occurred?
(12)      A.    No.
(13)      Q.    And you --
(14)      A.    Well, the attempt occurred?
(15)      Q.    Did anybody actually float logs all the way
(16)    down the river, based off this account?
(17)      A.    The account says that they loaded the wood
(18)    into the river, at least some of it, and then someone
(19)    said, whoa, let's not do it.  But it doesn't actually
(20)    say whether they took the lumber out or whatever they
(21)    did.
(22)      Q.    Let's go on to Slide 134.
(23)              This is the account of using a boat to
(24)    construct a rock dam at Perkinsville in June of 1899;
(25)    is that right?
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 (1)      A.    That's right.
 (2)      Q.    And you don't have any information to know
 (3)    how far the boat traveled along the river this time?
 (4)      A.    No.  As I mentioned yesterday, we don't have
 (5)    much information there at all, whether they were using
 (6)    the dam, they were using water impounded behind the dam
 (7)    to float the boat, what they were doing.  And so what
 (8)    you see there is about all we have.
 (9)      Q.    And you don't know if the boat was actually
(10)    even used to carry rocks?
(11)      A.    No, I don't.
(12)      Q.    It could have been used to carry workers out
(13)    to the dam, right?
(14)      A.    Could have been.
(15)      Q.    Slide 135.  This is Ralph Palmer from the
(16)    winter of 1903, correct?
(17)      A.    That's correct.
(18)      Q.    And this account occurred during the winter?
(19)      A.    That's what it says, yes.
(20)      Q.    And as we looked in the other chart a minute
(21)    ago, winters typically have some higher flows in it,
(22)    right?
(23)      A.    The winter flows are pretty reliably higher
(24)    than the summer flows.
(25)      Q.    And this boat didn't actually go upstream,
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 (1)    right?
 (2)      A.    That's correct.
 (3)      Q.    It just went downstream.
 (4)              Okay, 136.
 (5)              This is the iron boat account.  If you look
 (6)    at your third bullet there, it says "Two iron boats."
 (7)    You found a third boat.  Could you tell from the
 (8)    accounts whether all three boats were iron or whether
 (9)    there were two iron and one something else?
(10)      A.    Well, they were for sure two iron boats.  One
(11)    of the newspaper articles just says that a
(12)    Mr. Armstrong -- it may have used his first name, but
(13)    Armstrong went and procured, got a boat somewhere, I
(14)    think at Camp Verde, and decided he was coming along.
(15)    Doesn't say much about his boat.
(16)      Q.    And the seventh bullet there says they
(17)    planned to do portages, right?
(18)      A.    Yes.
(19)      Q.    And the slide also says that three of the
(20)    people gave up on the whole attempt?
(21)      A.    Yes.
(22)      Q.    And the last bullet says the boat was too
(23)    heavy?
(24)      A.    Yes.
(25)      Q.    And we don't have any information about how
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 (1)    heavy the boat was, right?
 (2)      A.    Other than the fact it was iron, but we don't
 (3)    know how long it was or what its draw was or what its
 (4)    depth was or anything like that.
 (5)      Q.    And we don't really know that the boat that
 (6)    was too heavy was the boat that was iron, right?
 (7)      A.    No, I think it says that they became tired of
 (8)    dragging the boats through the rocks, and I don't think
 (9)    that account talks about the third, the other boat.
(10)              Yeah.  No, I'm fairly confident that they
(11)    were talking about the iron boats.
(12)      Q.    137.
(13)              This is the account of the folks that wrecked
(14)    and lost their gear and walked to Mesa, right?
(15)      A.    Yes.
(16)      Q.    I saw one of them that talked about these
(17)    guys walking bare foot.  Is this the same one?
(18)      A.    Yes.
(19)      Q.    And I think you said in your testimony on
(20)    Monday that you just assumed that Verde country meant
(21)    someplace up in the middle Verde?
(22)      A.    I did.
(23)      Q.    And nothing in the account says that, right?
(24)      A.    It does not use the name Camp Verde or Jerome
(25)    or any of the communities, but I think most people
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 (1)    would agree that Verde country means -- also, given
 (2)    where you would get into that reach, that would be the
 (3)    logical place.  So I have reasons to believe that; but,
 (4)    you're right, it doesn't specifically state that they
 (5)    got on at Camp Verde or a river mile or anything like
 (6)    that.
 (7)      Q.    And you actually measured, I think you said
 (8)    on Monday, you measured 60 miles up from Mesa?
 (9)      A.    I measured it a couple of ways, yes.
(10)      Q.    Slide 138.  This is Stevens and Webber in the
(11)    spring of 1917, correct?
(12)      A.    That's correct.
(13)      Q.    It says it was during spring runoff, correct?
(14)      A.    Correct.
(15)      Q.    And they couldn't make it past the Verde
(16)    Falls?
(17)      A.    That's correct.
(18)      Q.    So the Verde Falls apparently didn't drown
(19)    out that year, or at least while they were there?
(20)      A.    It doesn't say why they couldn't make it,
(21)    whether they looked at it and said this is more than I
(22)    anticipated; but just says they didn't go by it.
(23)      Q.    Slide 139.
(24)              You can probably tell I'm trying to go faster
(25)    this afternoon.  If I --
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 (1)      A.    I'm all for that.
 (2)      Q.    If I'm hurrying you, just let me know; but
 (3)    I'm just trying to get through.
 (4)              Slide 139, the last bullet, again, this talks
 (5)    about the account of Segment 3 between 1910 and 1920.
 (6)    The citation there you have on the last bullet, is that
 (7)    to your 2003 report?
 (8)      A.    Yes, I believe so.
 (9)      Q.    Do you know if there's any primary source for
(10)    that quote that you have there at the bottom?
(11)      A.    No, I think I specifically stated that
(12)    yesterday in my -- or Monday in my discussion; that
(13)    this is what we have.
(14)      Q.    Slide 144, this is where you talk about 13 of
(15)    the 17 accounts were successful?
(16)      A.    Yes.
(17)      Q.    And I think maybe you talked about this
(18)    already on Monday, but are 5 of those 17 accounts the
(19)    Day brothers?
(20)      A.    Yes.
(21)      Q.    If you were a businessman and --
(22)      A.    I am a businessman.
(23)      Q.    Okay.  If you were a businessman that had to
(24)    move product.  You don't make tangible product,
(25)    right --
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 (1)      A.    Yes.
 (2)      Q.    -- through your business?
 (3)              So if you were a businessman that
 (4)    manufactured something and you had to move it from one
 (5)    place to another to take it to your market and you had
 (6)    several alternative forms of transportation and one of
 (7)    them had a success rate of actually getting your
 (8)    product there of 13 out of 17 and the other two had
 (9)    higher success rates than that, would that affect which
(10)    route you chose?
(11)      A.    All other things being equal, I would take
(12)    the route that had the highest success rate and the
(13)    cheapest price, all other things being equal.
(14)      Q.    Let's move on to Slide 148.
(15)              In the sixth bullet there, it says "Does
(16)    Record Beaver Trappers Using Boats."
(17)              Do you see that?
(18)      A.    Yes, I do see that.
(19)      Q.    And when you talk about trappers there, are
(20)    you talking about the two Day brothers?
(21)      A.    Yes.  They were trappers, yes.
(22)      Q.    Any more than those two that you're referring
(23)    to?
(24)      A.    Let me go back and look through my accounts
(25)    here and make sure I give you an accurate answer.
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 (1)              That's what I was remembering.  Yes, Fogel
 (2)    and Gireaux from 1931 were on a five-week trapping
 (3)    trip.  And I'm also assuming that where it described
 (4)    people as taking guns or hunting, that they were not
 (5)    trapping, that they were hunting.
 (6)      Q.    And that was -- was the account you just
 (7)    talked about the one from poststatehood that you and I
 (8)    talked about this morning?
 (9)      A.    Yes.
(10)      Q.    So other than Day, the only one at or near
(11)    statehood -- well, Day was the only one that was at or
(12)    before statehood, right?
(13)      A.    That's the only written account we have,
(14)    correct.
(15)      Q.    The last bullet on Slide 148 says "Presence
(16)    of Beaver Dams Would Be Incentive not Obstacle."
(17)              And you testified about that a little bit on
(18)    Monday, right?
(19)      A.    Yes.
(20)      Q.    Could the presence of beaver dams be not only
(21)    an incentive, but also an obstacle?
(22)      A.    Yeah, I think you heard from Mr. Farmer, and
(23)    it's my own experience as well, that beaver dams really
(24)    aren't much of an obstacle at all.  You know, you pull
(25)    your boat in and out of the water every day when you
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 (1)    make camp.  Pulling it over a beaver dam is not much
 (2)    different than that.  So it's not much of an obstacle.
 (3)    That's where I would put that.
 (4)      Q.    Doesn't that depend on how many beaver dams
 (5)    there are in the river?
 (6)      A.    The number of beaver dams?  It's really such
 (7)    a minor inconvenience that the number of them is --
 (8)    it's trivial.  But I suppose, yeah, if there were tens
 (9)    of thousands of beaver dams in a couple of miles, then,
(10)    yeah, I think you would probably be a little annoyed by
(11)    that.  But that's not my understanding of how beaver
(12)    populations work.
(13)      Q.    There wouldn't be any trees left if there
(14)    were 10,000 beaver dams, right?
(15)      A.    Probably not.
(16)      Q.    Slide 150.
(17)              You talk again more about beaver dams.  The
(18)    last bullet says "Beaver dam raises water depths
(19)    upstream of dams."  And that was your testimony on
(20)    Monday, right?
(21)      A.    Yes.
(22)      Q.    And I think you also testified on Monday that
(23)    it can reduce the flow and the depth downstream of
(24)    dams?
(25)      A.    That doesn't reduce the flow, because the
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 (1)    beaver dams don't store water.  They delay water.  So
 (2)    it keeps going through.  So it's a complete continuity.
 (3)    They have such low volume that there's no real storage
 (4)    effect at all.
 (5)              So the same flow volume; you'll find the same
 (6)    flow volume.  You'll also find that typically where
 (7)    I've seen beaver dams, they're at the tops of riffles.
 (8)    So the depth is naturally lower in the riffle than it
 (9)    would be in the pool.  So it accelerates the depths in
(10)    the pool.  It probably doesn't change the depths in the
(11)    riffle much at all.
(12)      Q.    Changes the velocity downstream?
(13)      A.    No, I can't say that it would change the
(14)    velocity downstream.  Should be about the same.  Might
(15)    be a little lower.  I don't know.  I have to think
(16)    about that one.  But, offhand, I would say not
(17)    substantively different from a boating perspective.
(18)      Q.    Slide 154 then.
(19)              This is your sort of summary of other factors
(20)    relating to the geology of the river, right?
(21)      A.    That's correct.
(22)      Q.    And the sixth bullet there, you say
(23)    "Sandbars:  some in Segment 5" --
(24)      A.    Yes.
(25)      Q.    -- do you see that?


Page 700


 (1)              You would agree, based especially on the
 (2)    discussion we have had so far today, there are sandbars
 (3)    or point bars or gravel bars or other types of bars in
 (4)    places other than Segment 5 on the river?
 (5)      A.    There are certainly point bars throughout
 (6)    much of the Verde River, yeah.  And there are
 (7)    definitely gravel bars, particularly downstream of
 (8)    Beasley.  And we saw some things that we could say,
 (9)    well, those are bars composed of sand, and if you want
(10)    to lump those into categories of sandbars.
(11)              But understand what I'm saying.  When I was
(12)    talking about sandbars, I'm talking about river-wide
(13)    features of sand subsurface, and that's not really
(14)    something that I've seen on the Verde.  We've seen
(15)    pictures of sand adjacent, and we saw one picture where
(16)    there was some shallow water there that probably had
(17)    some sand in amongst the gravel, but...
(18)              So I would say sandbars are the exception
(19)    rather than the rule on the Verde.
(20)      Q.    But we did see some in the historical photos
(21)    where it looked like there was a shallow area of sand
(22)    somewhere in the middle of the river?
(23)      A.    It could have been sand.  Could well have
(24)    been gravel as well.
(25)      Q.    Let's go to 163.
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 (1)              I think we talked about this a little bit
 (2)    already in the context of a different slide.  It's the
 (3)    bar graph there.
 (4)              This does show that the reservoirs on the
 (5)    Verde cause the flows in the river to be more than they
 (6)    would have otherwise at some months of the year?
 (7)      A.    Yeah.  The point of this slide was to
 (8)    demonstrate that the presence of the dams and the way
 (9)    they're operated for water supply, it does change the
(10)    annual hydrograph to some degree, and compared to the
(11)    depleted flow condition, it raises the discharge in the
(12)    summer months.
(13)      Q.    Let's go to Slide 166.  This is just one of
(14)    your rating curves, right?
(15)      A.    Well, it's technically not the rating curve,
(16)    but it's a table based on the rating curve, yes.  I
(17)    have it labeled as Rating Curve.
(18)      Q.    The table is the result of your work on the
(19)    rating curve, correct?
(20)      A.    Yes.
(21)      Q.    On the columns Flow Rate, Average Depth,
(22)    Average Velocity, and Top Width, I would like you to
(23)    tell me which of the numbers -- the numbers in which of
(24)    those columns are calculated versus measured.
(25)              Do you understand my question?  It wasn't
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 (1)    very good, but...
 (2)      A.    No, I think I understand what you're saying.
 (3)              The process we use to develop these rating
 (4)    curves is described in the Land Department report, but
 (5)    we took data, historic rating curve data, to the extent
 (6)    possible, and modern rating curve data, or that was the
 (7)    only data that were available; and then we presented
 (8)    that as an average based on knowing the flow rate and
 (9)    an average depth.
(10)              So there's some -- there's an observational
(11)    component of this.  There's a computation component to
(12)    all of them.  It's a combination.
(13)      Q.    So at a particular stream gage, someone could
(14)    measure the flow rate, the depth, the velocity, and the
(15)    top width?
(16)      A.    You can measure those things, yes.
(17)      Q.    And what did you do with those measured
(18)    points to get to this table?  That's what I'm trying
(19)    to --
(20)      A.    Yeah, we plotted out those data sets, depth
(21)    versus discharge.
(22)              And if somebody could provide me with the
(23)    report, I can go back and look at the exact process, to
(24)    make sure I describe this correctly.
(25)                   MR. HOOD: Mark, do you want to do that?
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 (1)                   MR. MCGINNIS: If he wants it, yeah,
 (2)    that's fine.
 (3)    BY MR. MCGINNIS: 
 (4)      Q.    I'm just trying to understand how you got
 (5)    there.
 (6)      A.    Thank you.
 (7)                   MR. HOOD: For the record, this is
 (8)    Exhibit 31, old evidence, Verde report.
 (9)                   MR. SLADE: This is the same one, but
(10)    bound, so it's going to be a little easier.
(11)                   MR. HOOD: Do you want this to follow
(12)    along?
(13)                   THE WITNESS: Okay, I'm looking at this
(14)    exhibit, which is old evidence 31.  It's the 2003
(15)    version of the Land Department report, and I'm in
(16)    Chapter 7 on Page 7-12.
(17)                   Reading about halfway down the page, it
(18)    says Hydraulic Rating Curves, the title of the section.
(19)    Hydraulic rating curves relate stream depth --
(20)    BY MR. MCGINNIS: 
(21)      Q.    Let me interrupt you just a second.  I'm fine
(22)    with you reading it.  You can also sort of give us a
(23)    general layman's description of how you did it.  Either
(24)    way you want to answer the question is fine, but I'm
(25)    not asking for a lot of technical information.
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 (1)      A.    Okay.
 (2)      Q.    Just a general idea of how you got that,
 (3)    whether it's calculated versus measured; and however
 (4)    you want to answer the question, though, that's up to
 (5)    you.
 (6)      A.    Yeah, we had historical measurements of
 (7)    stream stage, velocity, and discharge.  And we had more
 (8)    recent streamflow characteristics, also, from USGS gage
 (9)    stations.
(10)              The historical data were available from the
(11)    Clarkdale, Camp Verde, and McDowell stations.  So we
(12)    took the stage, velocity, and discharge from the period
(13)    closest to statehood.  And stage was then related to
(14)    depth.
(15)              We estimated the top width and the velocity
(16)    where they weren't reported using something called
(17)    Manning's equation.  And if you want me to explain
(18)    that, I will.
(19)      Q.    No, please.
(20)      A.    It's an equation that anyone can use,
(21)    assuming that the channel were rectangular.
(22)              So we made the assumption that the channel is
(23)    shaped like this, and I've got my hands in the shape of
(24)    a rectangle, rather than the natural shape of a
(25)    channel, which would be somewhat more parabolic.
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 (1)              The consequence of that is that you
 (2)    underestimate the maximum depth.  And I think I have a
 (3)    slide, that perhaps you'll ask me questions about in a
 (4)    few minutes here, that illustrated the differences
 (5)    between average and maximum.
 (6)              So that was the basic process of what we had
 (7)    at that time.
 (8)      Q.    Okay.  So on this table, what does the
 (9)    Average Depth column represent?
(10)              Is it the average across the cross-section,
(11)    or is it the average up and down a stretch of the
(12)    river?
(13)      A.    It's specifically at the cross-section from
(14)    which the rating data were developed, making the
(15)    assumptions that we talked about, that I just read to
(16)    you right there.  So that would be the average at that
(17)    section.
(18)              And I spent some time yesterday, because if I
(19)    could turn back the clock and do my rating curves
(20)    differently, I think I would go out there in my boat
(21)    and I would take a depth measurement every 500 feet
(22)    down the river at the maximum point in the channel in
(23)    each segment and say that's the average depth of this
(24)    river at this particular flow rate.
(25)              The problem is you would need to be out there
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 (1)    a lot, which I wouldn't mind, but it would get kind of
 (2)    expensive, I think, for the State, to try to give a
 (3)    better representation of what you just asked me, what
 (4)    does it look like up and down the river.
 (5)              So this is a specific point, and it's a
 (6)    specific point near where the gage is located.  And I
 (7)    think that these depths are more representative of
 (8)    riffles than they are of the pools.
 (9)      Q.    Okay, but this, because it's a cross-section
(10)    at a gage, it really doesn't mathematically say
(11)    anything about the depth upstream or downstream from
(12)    the gage.  As a scientific matter, just this data talks
(13)    about this particular cross-section?
(14)      A.    That's correct.
(15)              And it's fuzzier than that, if you really
(16)    want to get into it, but...
(17)      Q.    If it gets fuzzier, I don't think I want to
(18)    get into it.
(19)      A.    There you go.
(20)      Q.    Unless my -- if what I'm saying is wrong, I
(21)    guess I want to get into it.
(22)              What I'm saying is, does this represent just
(23)    the average depth across the cross-section of the
(24)    stream?
(25)      A.    Yes.
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 (1)      Q.    If it's more complicated about why that's
 (2)    true, as long as that's true, I'm okay with that.
 (3)      A.    But to tell you the truth, actually, you made
 (4)    the statement is it true.  I think it's underestimating
 (5)    the depths of the segment in general, but it's probably
 (6)    as true as we can get with the data set that I had.
 (7)      Q.    But, again, this data is just for the
 (8)    cross-section across the river at the particular site
 (9)    of the gage?
(10)      A.    At or near that gage, yes.
(11)      Q.    So if there was one of the deep holes that
(12)    Mr. Farmer talked about yesterday just upstream from
(13)    the gage, this data wouldn't say anything about that?
(14)      A.    That's correct.
(15)      Q.    And if there was a very shallow sandbar just
(16)    downstream from the gage, this data wouldn't say
(17)    anything about that either?
(18)      A.    Yeah, unless that's where they were taking
(19)    the depth measurements for that particular test.
(20)      Q.    Let's go to Slide 168, and I want to ask you
(21)    some questions about 168 and 169.
(22)              It looks to me, and this is -- 168 is the
(23)    rating curve for Segment 3 near Camp Verde.  169 is the
(24)    rating curve for Segment 4 at Tangle Creek.  Is that
(25)    right?
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 (1)      A.    Yes.
 (2)      Q.    And the flow at Tangle Creek is higher,
 (3)    generally, on the tables?
 (4)      A.    Yes.
 (5)      Q.    Okay.  And the width at Tangle Creek is
 (6)    narrower --
 (7)      A.    Yes.
 (8)      Q.    -- than Camp Verde?
 (9)      A.    Yes.
(10)      Q.    Okay.  And the depth at Tangle Creek is
(11)    shallower than at Camp Verde?
(12)      A.    Yes.
(13)      Q.    Tell me why that is.
(14)              Do you understand what I'm asking?
(15)      A.    Doesn't make sense, does it?
(16)      Q.    Do you understand what I'm asking?
(17)      A.    Doesn't make sense, does it?
(18)      Q.    Doesn't make -- well, I think I know why it
(19)    makes sense, but I want you to tell me.
(20)      A.    Well, I don't think it does make sense.
(21)      Q.    Okay.
(22)      A.    I think it's the -- it's the date that we had
(23)    from the -- these are the results you get from the
(24)    data.  And this is why I spent some time Monday saying,
(25)    you know, you look at these data and you go maybe this
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 (1)    wasn't the best approach to come up with depths.
 (2)              And, particularly, you know, I can buy that
 (3)    1.2 feet at 84 cfs near Camp Verde in the riffles,
 (4)    yeah, I can buy that.  A velocity of .4 feet per
 (5)    second, that seems a little low.
 (6)              I move down to Tangle Creek and see 120 cfs,
 (7)    and it's .8 feet, with a top width of 40 feet.  That
 (8)    seems too low.
 (9)              But that's what the data say.  And so, you
(10)    know, this is the nature of science.  You know, you get
(11)    data, you put it in front of you, and you look at it
(12)    and say this makes sense, it doesn't make sense.  You
(13)    try to fit it in with the reality of what you know.
(14)              You know, as a geomorphologist and an
(15)    engineer, you know, the engineering part of me says,
(16)    okay, I've run the equations and I've done the
(17)    analysis.  These are my results.  There you go.
(18)              The geomorphologist part of me says, okay,
(19)    let's go out there in the field and take a look at it,
(20)    and let's go stand in the river and say does this make
(21)    sense.  And I would say this is a case where I look at
(22)    this data set and go ah.
(23)              So why do we, in 1993, when we developed this
(24)    stuff, why did we say, well, I guess that's good enough
(25)    for now, and put it in the report and put a seal on the
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 (1)    front of it?
 (2)      Q.    That wasn't my next question, but you can
 (3)    answer that.
 (4)      A.    Okay.
 (5)      Q.    Go ahead and answer it.  I don't want to cut
 (6)    you off.
 (7)      A.    Yeah, well, it's important to me because, you
 (8)    know, we're trying to do good work here, good science
 (9)    and whatnot.
(10)              I guess we got to the conclusion that, you
(11)    know, those depths are greater than the minimum
(12)    threshold depth, so we know they're low, but they're
(13)    high enough.
(14)      Q.    But one would just logically think if you
(15)    take the same -- if you take a higher flow of water and
(16)    put it through a narrower channel, that it's going to
(17)    be deeper.
(18)      A.    You've got the makings of a hydrologist
(19)    there.
(20)      Q.    I doubt it, but --
(21)      A.    It's a lot more fun than lawyering.
(22)      Q.    You get to go on a lot more boat trips, I
(23)    know.
(24)              Does the slope or the velocity have anything
(25)    to do with the thing you and I are struggling with
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 (1)    here?
 (2)      A.    It could.  It could, but you would ex -- see,
 (3)    the problem is the velocity there.  The velocity is not
 (4)    bumping up as much as I would expect it to say, yeah,
 (5)    there's a strong slope effect there.
 (6)              You've got some basic continuity issues here.
 (7)    So if I know the width, I know the depth, I know the
 (8)    velocity, it should -- you know, we can take out our
 (9)    calculator and make sure the math works out right.  I'm
(10)    pretty sure they do.
(11)              Yeah, I'm not sure that slope is the answer
(12)    there.
(13)      Q.    So you would agree, based upon what you just
(14)    said, I think, that these two don't seem to work
(15)    together; something seems wrong in at least one of
(16)    them?
(17)      A.    They're not what I would expect.
(18)      Q.    Let's go to Slide 179.
(19)              And I think you and I have done this so many
(20)    times you anticipated my question on Monday.  But I
(21)    think what you said was Segment 0-A and 0-B, you've
(22)    opined that they're not navigable; Segment 1 you think
(23)    is, right?
(24)      A.    That's correct.
(25)      Q.    And that distinction between 0-B and 1 occurs
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 (1)    at Forest Road 638?
 (2)      A.    Thereabouts, yes.  That's where I've drawn
 (3)    the line.
 (4)      Q.    And so I think in anticipation of the
 (5)    question, at least in my mind, that I was going to ask,
 (6)    there's not something magically that occurs at Forest
 (7)    Road 638 that makes it all of a sudden navigable?
 (8)      A.    No.  I spent some time trying to explain that
 (9)    yesterday or Monday, yeah.
(10)      Q.    Well, you spent your time well, because I
(11)    think I at least understand that, so I'm not going to
(12)    ask you the 15 different questions I was going to ask
(13)    you about that.
(14)              Is the fact that there is access to the river
(15)    at Forest Road 638, does that play into the
(16)    navigability determination, in your opinion?
(17)      A.    It plays into the piece of the navigability
(18)    as to where people have boated.  So it allows people to
(19)    get in at that point.  And should that road have gone
(20)    in maybe as far upstream as 2 miles upstream, that
(21)    might have played into my decision there, but...
(22)      Q.    So you think physical access to the river is
(23)    an element of the determination of navigability?
(24)      A.    It can be.
(25)      Q.    Let's go to Slide 188.
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 (1)              Here you're talking about Segment 4.  The
 (2)    third bullet there, you say there's limited access for
 (3)    boating in Segment 4; is that right?
 (4)      A.    That's correct.
 (5)      Q.    Moving to Slide 197.
 (6)              197, you talked about this a little bit on
 (7)    Monday.  This is the Verde River Canoe Challenge?
 (8)      A.    Yes.
 (9)      Q.    And I want to ask about the 2010 event.  That
(10)    was cancelled due to high water, right?
(11)      A.    That's correct.
(12)      Q.    And you see now the flow there was 1,260 cfs?
(13)      A.    Yes.
(14)      Q.    So does that mean somebody involved with that
(15)    event made the determination that 1,260 cfs was too
(16)    high a flow to boat on this stretch for this event?
(17)      A.    Maybe too high to have a canoe race.  Turns
(18)    out it's not too high to float.
(19)      Q.    But too high for the type of event they were
(20)    having with a couple hundred boats?
(21)      A.    Yeah.  A couple hundred boats gets a little
(22)    crowded.
(23)      Q.    Let's go to Slide 206, and this is during
(24)    your discussion of modern boating guides.
(25)              The photo you have on the right side of that
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 (1)    slide, is that the cover page to some boating guide?
 (2)      A.    I believe that's the Forest Service Guide,
 (3)    yeah.
 (4)      Q.    Okay.  And there's some writing underneath
 (5)    it.  I'm going to read you the second sentence there.
 (6)    It says "While it may appear calm at many of the river
 (7)    access points, the large number of wrecked canoes that
 (8)    have been removed from the Verde River testify to the
 (9)    fact that it has its share of hazards."
(10)              Did I read that right?
(11)      A.    Yes.
(12)      Q.    Do you agree with that statement?
(13)      A.    Let me look at it just one second.
(14)      Q.    It's painfully small type, just so you know.
(15)      A.    No one to blame for that but myself.
(16)      Q.    I wasn't placing blame.
(17)      A.    The river does look calmer at the access
(18)    points than it does at other places.  So I would agree
(19)    with that.
(20)              The large number of wrecked canoes, I would
(21)    be curious to know what the -- if there was a -- what
(22)    the number of wrecked canoes that have been removed
(23)    from there.  I have no idea.  But that's -- it's what
(24)    it says.
(25)      Q.    And it is something you included in your
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 (1)    PowerPoint, right?
 (2)      A.    Yes, it is.
 (3)      Q.    This is more of a curiosity question than
 (4)    anything, but this picture on the front of the guide,
 (5)    is that a picture taken up or down the river?
 (6)      A.    Well, it's not the -- well, it's a picture of
 (7)    the Verde River, but you're not looking through the
 (8)    channel of the river there, no.
 (9)      Q.    I was going to ask how you were able to
(10)    navigate through that reach there.  I'm assuming
(11)    there's a channel someplace else?
(12)      A.    I would assume so, yeah.
(13)      Q.    Let's then look at Slide 209.
(14)              This says "Verde River Boating Season."  You
(15)    talked about this a little bit on Monday.  Can you tell
(16)    me what's depicted on the vertical axis on this graph?
(17)      A.    Those are numbers of boaters.
(18)      Q.    Okay.  If you can do -- and I don't want --
(19)    I'm sorry.
(20)      A.    That's from that one segment that I mentioned
(21)    I think on the previous slide.  That's from January
(22)    2001 to March 2005.  That's how the 863 boaters split
(23)    out by month.
(24)      Q.    And I was trying to compare your generalized
(25)    seasonal trend in flow on Slide 26 to this slide on
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 (1)    209.  And, again, the Slide 26 shows the flow variance,
 (2)    and Slide 209 shows the boating variance, right?
 (3)      A.    Yes.
 (4)      Q.    Do you have any explanation for why February
 (5)    on Slide 26 shows pretty high flows, but the boating
 (6)    seems to go down in February?
 (7)      A.    Two possible explanations.  It could have
 (8)    been -- well, maybe more than that.  I can think of
 (9)    weather.  It might have been pretty nasty cold in
(10)    February, and people -- these are recreational boaters,
(11)    and they have decided that it's really cold; I would
(12)    rather not be out on the water.  Some people feel that
(13)    way.
(14)              It could have been the boost in those
(15)    particular -- that short segment of years that the
(16)    Forest Service sampled.
(17)              Could be February boaters were just in a
(18)    surlier mood when they put in and they didn't want to
(19)    sign the register.  I don't know.
(20)      Q.    The same kind of question for November.
(21)    November shows kind of a spike in boating visits, I
(22)    guess, and it doesn't show a similar spike in runoff.
(23)      A.    Yeah.
(24)      Q.    Any explanation for that?
(25)      A.    I don't have -- I don't know the actual
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 (1)    answer; but my guess is, from my experience boating the
 (2)    river, is it's just awfully pretty in November, and the
 (3)    cottonwoods and sycamores are turning color and the
 (4)    temperatures are nice.  It's a really pleasant time to
 (5)    be on the river.
 (6)      Q.    Let's go to Slide 215.
 (7)              This is your discussion of evidence of
 (8)    nonnavigability; is that right?
 (9)      A.    Yes.
(10)      Q.    And the last bullet says it's evidence of
(11)    nonnavigability if natural obstructions prevent boating
(12)    over long reaches?
(13)      A.    Yes.
(14)      Q.    In your mind, as you came up with your
(15)    opinion on the Verde River, did you have in your mind
(16)    how long of a reach it had to be for the obstruction to
(17)    make it nonnavigable?
(18)      A.    I'm just trying to parse out your question,
(19)    Mr. McGinnis.
(20)              So you're asking about the entire Verde, but
(21)    we considered it in segments.  So it would be easier to
(22)    answer that question regarding a particular segment or
(23)    just hypothetically as to a river.  You know, I can
(24)    give you examples.  So, for instance, I think I agree
(25)    with the Supreme Court, and I'm sure they're relieved
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 (1)    to here it, in their decision in the Montana PPL case
 (2)    that the reach near Great Falls, that 17-mile reach, is
 (3)    not navigable because of the presence of the waterfall.
 (4)    So there you had obstructions over 17 miles in that
 (5)    segment, clearly not navigable.
 (6)              In general on the Verde River, I didn't see
 (7)    any evidence that there were long reaches of natural
 (8)    obstructions.  And as to a specific length, I think I
 (9)    would combine length and frequency, actually.  So if I
(10)    had, I don't know, a waterfall, let's say there was a
(11)    10-foot waterfall, and there was a 10-foot waterfall,
(12)    you gave me an example this morning of every 1,000
(13)    feet -- you were talking about rapids. -- you know, if
(14)    that were the case over the entire Verde River, I think
(15)    I would have come up with a different answer as to
(16)    whether I thought it was navigable or not.
(17)              So, no, I guess I don't have a specific
(18)    number in mind.  I know it when I see it, when it comes
(19)    to the definition of long.
(20)      Q.    Okay.  Slide 216, you talk about the John Day
(21)    River.
(22)      A.    Yes.
(23)      Q.    And we talked some about the similarities or
(24)    differences, both, between -- both differences and
(25)    similarities between the river, the Verde River, and
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 (1)    the river, the John Day River, this morning.
 (2)              Do you know what the mean annual flow is for
 (3)    the John Day River?
 (4)      A.    I looked it up at one time, and I don't know
 (5)    as I sit here right now.
 (6)      Q.    What I've given you is an Oregon Court of
 (7)    Appeals opinion called Northwest Steelheaders
 (8)    Association, Inc. versus Simantel, I think is how you
 (9)    say it.  S-I-M-A-N-T-E-L.
(10)      A.    If you say so.
(11)      Q.    Have you reviewed this opinion before?
(12)      A.    I believe I've looked at this document
(13)    before.  On the next slide I gave you my citations for
(14)    this.  So I have reviewed some of the information
(15)    regarding this case, yes.
(16)      Q.    Look at Page 385 in the opinion.
(17)      A.    I see that in the upper right-hand column.
(18)      Q.    Yeah.  Do you see that?  What's the -- read
(19)    the first sentence there in the upper right-hand column
(20)    for me.
(21)      A.    Full sentence is "The river's mean annual
(22)    flow for the period of record is 1,959 cubic feet per
(23)    second, as measured at --" keep going?
(24)      Q.    Yeah, just go ahead and finish the sentence,
(25)    if you don't mind.


Page 720


 (1)      A.    "-- as measured at Service Creek,
 (2)    approximately 20 River Miles upriver from the most
 (3)    upriver segment at issue here."
 (4)      Q.    How does that compare to the mean annual flow
 (5)    of the Verde, even under ordinary and natural
 (6)    condition?
 (7)      A.    It's higher.
 (8)      Q.    Maybe double, at least?
 (9)      A.    Yes.
(10)      Q.    While we've got that case out, can you turn
(11)    to Page 386 for me?
(12)      A.    Yeah.
(13)              No, I haven't looked at the median flow here,
(14)    which we're not -- I know we have some issues with
(15)    using mean annuals, but that might be instructive as
(16)    well.
(17)      Q.    Yeah, what's reported in the case is mean.
(18)    That's why I asked you about mean.
(19)              Top of Page 386, the paragraph that runs over
(20)    onto 386, you don't have to read this out loud, but
(21)    does that tell you that Oregon became a state in 1859?
(22)    Does that sound right?
(23)      A.    I wouldn't dispute the Oregon Court on the
(24)    date of their statehood, no.
(25)      Q.    Over lunch you were going to read the Montana
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 (1)    decision, PPL Montana decision, and see if there are
 (2)    any other portions of that decision you relied upon,
 (3)    and I just want to know if you had a chance to do that?
 (4)      A.    I did.
 (5)      Q.    Okay.
 (6)                   MR. BREEDLOVE: Mark, you gave us your
 (7)    copy.
 (8)                   MR. MCGINNIS: My copy of what?
 (9)                   MR. BREEDLOVE: Montana.
(10)                   MR. MCGINNIS: Oh.
(11)                   CHAIRMAN NOBLE: No, no, no, don't --
(12)                   You're helping.
(13)                   MR. MCGINNIS: No, I didn't.  Did I?
(14)                   CHAIRMAN NOBLE: Helm is already writing


(15)    the motion.
(16)                   MR. MCGINNIS: It's just highlighting.
(17)    It's nothing exciting.
(18)    BY MR. MCGINNIS: 
(19)      Q.    So you can -- as far as I'm concerned, you
(20)    can answer that question by going through this and
(21)    showing me the paragraphs or just telling me generally
(22)    what portions you relied upon, other than the
(23)    segmentation and the modern day boating.
(24)      A.    Those were the two areas that I primarily
(25)    relied on for this case.  There is other information in
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 (1)    there as well that was interesting, but it's related to
 (2)    those things.
 (3)      Q.    Have you reviewed the Commission's report
 (4)    that it issued in the Verde on March 28, 2008?
 (5)      A.    That's probably about when I did, but yes.
 (6)      Q.    And I've got the whole report here, Jon, if
 (7)    you want the whole thing, but I'm only going to ask you
 (8)    questions about specific parts.
 (9)              What I've handed you is some excerpts from
(10)    the Commission's March 28th, 2008 report on the Verde,
(11)    and I'll just ask you a couple of questions about what
(12)    the Commission found last time.
(13)              Look on Page 38, which is one of the excerpt
(14)    pages I gave you.  If you look about two-thirds,
(15)    three-quarters of the way down, there's a sentence that
(16)    starts "He stated."  Do you see that sentence?
(17)      A.    "He stated that he had used a canoe on the
(18)    river"?
(19)      Q.    That's not -- it's the sentence before that.
(20)    Let me read it for you, which maybe makes a little more
(21)    sense.
(22)              "He stated that there are probably 130 rapids
(23)    or riffles on the river and that probably only 30 of
(24)    them are large enough to have names."
(25)              Did I read that right?
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 (1)      A.    You did.
 (2)      Q.    Based on the context of this page I've given
 (3)    you, is it pretty clear that the Commission there is
 (4)    talking about Mr. Slingluff?
 (5)      A.    It has his name about in the fifth line
 (6)    there, yeah.
 (7)      Q.    And you're familiar with Mr. Slingluff?
 (8)      A.    I've met him, yes.
 (9)      Q.    In your opinion, is he knowledgeable about
(10)    the river?
(11)      A.    He certainly was at that time.
(12)      Q.    Do you have any reason to disagree with a
(13)    statement by him that there were probably 130 rapids or
(14)    riffles on the river?
(15)      A.    No, that sounds about right.
(16)      Q.    Moving on to Page 42, the first sentence in
(17)    the second paragraph that says "In the area above
(18)    Bartlett Dam, excluding the Verde Valley, the Verde
(19)    River flows through some of the most rugged country in
(20)    Arizona."
(21)              Would you agree with that sentence?
(22)      A.    Most rugged?  There's some rugged country out
(23)    there, but I don't know if it would be most rugged.
(24)    But, sure, there's some rugged country.  In Segments 3
(25)    and 4, the Wild and Scenic designation that's out there
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 (1)    is -- you know, one of the conditions is that it's
 (2)    remote.  Not necessarily rugged, but...
 (3)      Q.    So do you believe it's some of the most
 (4)    rugged country in Arizona or not?
 (5)      A.    Well, it's more rugged than downtown Phoenix
 (6)    for sure.  I mean, yeah, it's rugged out there.  I
 (7)    guess if you want to call it most rugged, I won't throw
 (8)    down on you for it.
 (9)      Q.    Well, part of the reason I'm calling it most
(10)    rugged and part of the reason I think the Commission
(11)    called it most rugged is that you, in your 2003 report
(12)    that I just handed you, actually used those words.
(13)              Look at -- this is the old Exhibit 31.  Look
(14)    at Page Roman numeral iv, the first full paragraph
(15)    there.  Do you see that, "The Verde River flows through
(16)    some of the most rugged country in Arizona"?
(17)      A.    I see it.
(18)      Q.    And that's something you wrote and you don't
(19)    disagree with, right?
(20)      A.    I guess not.
(21)      Q.    Back on the Commission report I had given
(22)    you, Page 43 -- it's right after Page 42. -- about a
(23)    third of the way down says "There are --"
(24)                   CHAIRMAN NOBLE: Mr. McGinnis?
(25)                   MR. MCGINNIS: Yes, sir.
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 (1)                   CHAIRMAN NOBLE: That's back on the
 (2)    Commission report?
 (3)                   MR. MCGINNIS: Uh-huh.  Yes.
 (4)                   CHAIRMAN NOBLE: Would now be a good


 (5)    time to take a little break?
 (6)                   MR. MCGINNIS: Yeah.  I think I'm almost
 (7)    done, but I might be able to do it faster if you give
 (8)    me a couple minutes during the break to --
 (9)                   CHAIRMAN NOBLE: Were we going to hear


(10)    some more on the John Day River?  We were promised
(11)    that.  Did you already cover it all?
(12)                   MR. MCGINNIS: I don't think I promised
(13)    you that.
(14)                   CHAIRMAN NOBLE: Okay.
(15)                   MR. MCGINNIS: So I think maybe somebody


(16)    else did.  I don't have any more questions.
(17)                   CHAIRMAN NOBLE: Could you read the
(18)    transcript back on that part?
(19)                   MR. MCGINNIS: I don't think I have any
(20)    more questions for Mr. Fuller about the John Day River.
(21)    I think Mr. Hjalmarson is going to talk about that,
(22)    based upon what I saw he submitted.
(23)                   CHAIRMAN NOBLE: Okay, we're going to
(24)    take a 15-minute break, and we'll start the 15 minutes
(25)    at 20 minutes after the hour.
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 (1)                   (A recess was taken from 2:22 p.m. to
 (2)    2:36 p.m.)
 (3)                   CHAIRMAN NOBLE: May the record reflect,


 (4)    please, that the three Commissioners are back in.
 (5)                   We're ready to go, and Mr. McGinnis.
 (6)    BY MR. MCGINNIS: 
 (7)      Q.    Mr. Fuller, I think when we left, we were
 (8)    talking about the 2008 --
 (9)                   DIRECTOR MEHNERT: Microphone, please.


(10)    BY MR. MCGINNIS: 
(11)      Q.    When we left off, we were talking about the
(12)    2008 Commission report, and I want to direct your
(13)    attention to Page 43 --
(14)      A.    Okay.
(15)      Q.    -- that's in the excerpt I've given you.
(16)    About a third of the way down, toward the end of the
(17)    line, there's a sentence that begins "There are 14
(18)    major rapids between the lower end of the Verde Valley
(19)    and Horseshoe Reservoir, a distance of 61 miles."
(20)              Do you have any basis to disagree with that
(21)    statement, as you sit here today?
(22)      A.    Well, there are certainly 14, at least 14,
(23)    rapids in that reach.  I would call the major rapids
(24)    the Class III's and the IV's, and I think we've had
(25)    plenty of discussion about whether those are boatable
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 (1)    or not and whatnot.  So, yeah, I guess I would dispute.
 (2)    I would like -- be interested to know which 14 are the
 (3)    major ones.
 (4)      Q.    But you agree that there are at least
 (5)    14 rapids?
 (6)      A.    Oh, yeah.
 (7)      Q.    Back on Page 28 of this report.  Yeah, the
 (8)    Commission report, findings, and determination.  The
 (9)    last sentence there on Page 28 says "In order to
(10)    consider the river in its ordinary and natural
(11)    condition, the Commission considered its condition
(12)    prior to 1860 and the initial diversion of water for
(13)    irrigation by modern settlers."
(14)              Did I read that right?
(15)      A.    Looks like it, yes.
(16)      Q.    And you weren't involved in the Commission's
(17)    deliberations in 2008, were you?
(18)      A.    Only to the sense of presenting information
(19)    to them, but they certainly didn't consult me when they
(20)    wrote this.
(21)      Q.    Do you have any reason to question the
(22)    Commission's statement of what it considered and what
(23)    it did back then?
(24)      A.    Well, I wasn't involved in their
(25)    decision-making, so what they -- I don't know the
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 (1)    nature of the discussions they had in executive session
 (2)    or whatnot.
 (3)      Q.    Okay.  You said earlier you're familiar with
 (4)    Mr. Slingluff, I believe?
 (5)      A.    I've met him, yes.
 (6)      Q.    In the preparation of your reports for the
 (7)    Commission, have you reviewed any articles that
 (8)    Mr. Slingluff has written in various sportsman's
 (9)    magazines about boating on Arizona rivers?
(10)      A.    I saw the Sportsman Magazine article that
(11)    somebody brought up yesterday.  Maybe it was this
(12)    morning.  But I don't recall seeing this -- if this is
(13)    the one we talked about earlier today, I don't recall
(14)    seeing it before today.  I may have, but I don't
(15)    recall.
(16)      Q.    Okay, this is the same article that
(17)    Mr. Heilman and, actually, Commissioner Noble talked
(18)    with Mr. Farmer about.
(19)                   MS. HERNBRODE: Do you have an exhibit
(20)    number?
(21)                   MR. MCGINNIS: Yeah.  It's Part 1 of EI,
(22)    old evidence, 34; the same one we used yesterday.
(23)    BY MR. MCGINNIS: 
(24)      Q.    This is an article by Mr. Slingluff entitled
(25)    "Shallow Streams:  Liquid Paths Into Wilderness."  Do
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 (1)    you see that on the second page there?
 (2)      A.    On Page 14, yes.
 (3)      Q.    If you turn over to Page 15.  You say you had
 (4)    read this before, or not?
 (5)      A.    No, I read it yesterday.
 (6)      Q.    Okay.  Oh, so you did -- did you read the
 (7)    whole article yesterday, or you just listened to the
 (8)    testimony?
 (9)      A.    I skimmed as people were talking.
(10)      Q.    Well, let's see if we can walk through it a
(11)    little bit.
(12)              On Page 15, if you look at the paragraph
(13)    under the big R.
(14)      A.    Yep.
(15)      Q.    Refers to Mr. Slingluff taking two friends of
(16)    his, Renee and Gordon, down some portion of the Verde.
(17)    Is that your understanding?
(18)      A.    It does say that he's out there with somebody
(19)    named Renee and Gordon.
(20)      Q.    And he refers to them as skilled whitewater
(21)    paddlers, right?
(22)      A.    Yes.
(23)      Q.    If you look a couple paragraphs down, the
(24)    third paragraph under the big R, the last sentence says
(25)    "We're about 100 miles from the mouth of the Verde,
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 (1)    nearly 50 miles upriver from the highest point Renee
 (2)    and Gordon believed navigable."
 (3)              Do you see that?
 (4)      A.    Yes, I do.
 (5)      Q.    Do you have any idea where 100 miles from the
 (6)    mouth of the Verde is?
 (7)      A.    Sounds like about Beasley Flat, but we could
 (8)    check the mileage log in Williams.  I think he's got
 (9)    195 as the confluence with the Salt, and my
(10)    recollection is Beasley is around 89; but I may be
(11)    wrong.
(12)      Q.    Okay.  So it's somewhere in the general
(13)    vicinity of Beasley Flat, you think?
(14)      A.    I'm guessing that.  If you would like to --
(15)    if it's going to come back to haunt me, I'll go look it
(16)    up and find the exact spot.
(17)      Q.    I'm talking hand grenades and horseshoes
(18)    here; just talking about in general.
(19)      A.    Okay.
(20)      Q.    It's not at Paulden?
(21)      A.    No.
(22)      Q.    Okay.  And it's not at Fort McDowell?
(23)      A.    Correct.
(24)      Q.    Here I'm going to go back to the paragraph
(25)    with the big R.  He talks about water flows over a
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 (1)    gravel bar to a width of 5 feet and a depth of
 (2)    3 inches.
 (3)              Do you see that?
 (4)      A.    Yes.
 (5)      Q.    Have you seen those conditions in the area
 (6)    of -- general area of Beasley Flat?
 (7)      A.    No, I can't think of anyplace that's 5 feet
 (8)    wide and 3 inches deep near Beasley, no.
 (9)      Q.    Okay.  Then he goes on in that same
(10)    paragraph, and, again, he's talking about two people he
(11)    refers to as skilled whitewater paddlers.  The last
(12)    sentence of that paragraph says "I see the thought in
(13)    their eyes, quote, This is going to be an ordeal."
(14)              Did I read that right?
(15)      A.    Yes.
(16)      Q.    So he's describing here a couple of people
(17)    who are experienced boaters.  He's taking them up the
(18)    Verde, and they seemed to be concerned about it; would
(19)    you say that?
(20)      A.    That's his -- what he's describing, yes.
(21)      Q.    And Mr. Slingluff, in this article, refers to
(22)    low water boating.  Did you see that when you read
(23)    that?
(24)      A.    No, I didn't see that.
(25)      Q.    Look at the very first -- end of the very
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 (1)    first paragraph, way up in the italicized part on
 (2)    Page 15, very end of that paragraph.
 (3)      A.    Oh, yeah.  Yeah, yeah.  Helpful to low-water
 (4)    boater, yeah.
 (5)      Q.    And there's another place where he refers to
 (6)    it as thin water boating.  Is that a term you've heard
 (7)    of before?
 (8)      A.    Yeah.  People talk about things being skinny
 (9)    or bony, yeah.
(10)      Q.    Is that kind of the same thing as the ELFers
(11)    Mr. Farmer was talking about yesterday?
(12)      A.    Well, I'm not exactly sure what Jim
(13)    specifically means, but sounds similar to me, yeah.
(14)      Q.    I would like you to turn over to Page 19, the
(15)    last full paragraph on the first column.  Do you see
(16)    that, "I've never seen"?
(17)      A.    Yes.
(18)      Q.    And I would like you to read the last -- that
(19)    paragraph and the next paragraph for me.
(20)      A.    "I've never seen such concentrations of
(21)    eagles, adds Gordon.  The sight of them flying within
(22)    that redwall canyon was almost too beautiful to bear.
(23)    It was worth the wading we had to do.  How many other
(24)    streams like this are there in Arizona?  Good question,
(25)    I rely.  Thin water boating is new to Arizona.  I can
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 (1)    tell you that the U.S. Forest Service has seen a large
 (2)    increase in low water boating on the lower Verde
 (3)    recently.  There are a number of us now who are
 (4)    actively exploring the shallow creeks.  I'll keep you
 (5)    posted on our discoveries."
 (6)      Q.    So back in 1991, Mr. Slingluff was writing
 (7)    that thin water boating was new to Arizona; is that
 (8)    right?
 (9)      A.    Well, that was his opinion.
(10)                   MR. MCGINNIS: No more questions.  Thank
(11)    you, Mr. Chairman.
(12)                   (A brief recess was taken.)
(13)   
(14)                        CROSS-EXAMINATION
(15)    BY MR. HOOD: 
(16)      Q.    Good afternoon, Mr. Fuller.
(17)      A.    Good afternoon.
(18)      Q.    Sean Hood here on behalf of Freeport Minerals
(19)    Corporation.  Rich Burtell is here again with us.
(20)    Shilpa Hunter-Patel, the client representative, has
(21)    been in and out.  Thank you again for your
(22)    participation and sticking with us.  I know it's late
(23)    in the day.
(24)      A.    You're welcome.
(25)      Q.    The good news is Mark covered a good amount
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 (1)    of what I was going to cover.  Anything that seems
 (2)    repetitive, I'm going to be trying to get to an
 (3)    additional point.  So if you'll bear with me, I
 (4)    appreciate it.
 (5)      A.    I'll do my best.
 (6)      Q.    Thank you.
 (7)              Let's take a look at your PowerPoint, and,
 (8)    actually, let's start with Page 26, if you could,
 (9)    Mr. Fuller.
(10)              This is the generalized nonerratic seasonal
(11)    flow fluctuation curve that you discussed at some
(12)    length earlier day; is that right?
(13)      A.    That's correct.
(14)      Q.    And I understand that later in your
(15)    presentation you have specific versions of this that
(16)    relate to an actual gage station, right?
(17)      A.    That's correct.
(18)      Q.    Just in terms of general concepts, because
(19)    this sort of a template generalized version of that,
(20)    this depicts the 90Q; is that right?
(21)      A.    The 90 percent duration flow?
(22)      Q.    Right.
(23)      A.    Okay.
(24)      Q.    And that's referred to sometimes as 90Q; is
(25)    that right?
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 (1)      A.    I suppose.
 (2)      Q.    And 50Q is another term for the median flow?
 (3)      A.    Could be, yeah.
 (4)      Q.    And 10Q would be the 10 percent flow
 (5)    duration?
 (6)      A.    Correct.
 (7)      Q.    Okay.  And if I recall from Monday, I think
 (8)    what you characterize as the ordinary flow is that 10
 (9)    to 90 range; is that right?
(10)      A.    That's correct, yeah.
(11)      Q.    So if we look here at Page 26 in your
(12)    PowerPoint, that would be the range from the red line
(13)    towards the bottom up to the blue line, which says
(14)    10 percent; is that right?
(15)      A.    Yeah.
(16)      Q.    And so -- and this goes back to something you
(17)    discussed with Mr. McGinnis a little bit, where we have
(18)    flows that exceed that 10 percent flow duration outside
(19)    that ordinary range, those tend to be in the January,
(20)    February, March time frame; is that right?
(21)      A.    On this curve, yes.
(22)      Q.    Okay.  And at least as far as the Verde is
(23)    concerned, that tends to be highest in February; is
(24)    that right?
(25)      A.    Yes.
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 (1)      Q.    I left a copy for you.  I think it's to your
 (2)    right.  It's Mr. Burtell's report that he prepared for
 (3)    these proceedings.  Have you had a chance to look at
 (4)    this?
 (5)      A.    I skimmed through it, yeah.
 (6)      Q.    Did you take a look -- if you flip to
 (7)    Table 5, this table is titled Table 5, Reconstructed
 (8)    Verde River Stream Flows and Depths.  Do you have that
 (9)    in front of you?
(10)      A.    I do.
(11)      Q.    And have you had the chance to take a look at
(12)    this prior to just now?
(13)      A.    Not in any detail.  I'm aware that he had
(14)    done reconstructions, but I actually didn't spend any
(15)    time digesting the numbers at all.
(16)      Q.    You didn't do anything to evaluate his
(17)    reconstruction or develop any criticisms of that
(18)    reconstruction is that --
(19)      A.    No.
(20)      Q.    -- true?
(21)      A.    Not yet.
(22)      Q.    Not yet.  Do you have plans to do so?  I
(23)    think this is my opportunity to talk to you about them.
(24)      A.    I -- well, hmm.  Good question.
(25)              I can tell you that I have not read it in
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 (1)    great detail at this point.  I've skimmed through it.
 (2)    I was looking primarily for historical accounts, just
 (3)    generally what was in there, so I haven't spent any
 (4)    great time.
 (5)      Q.    Not enough time to develop any criticisms as
 (6)    of now?
 (7)      A.    As of now, that's correct.
 (8)      Q.    Let's go to Page 21 of your PowerPoint,
 (9)    please.
(10)      A.    You said 21?
(11)      Q.    21, correct.
(12)              Towards the bottom it says "The Real
(13)    Question:  Is the flowing part of the river deep and
(14)    wide enough to float boats?"
(15)              Is that right?
(16)      A.    Correct.
(17)      Q.    That's your -- what it all boils down to for
(18)    you is the question about depth and width, generally
(19)    speaking?
(20)      A.    Yeah, I think maybe I didn't express myself
(21)    well enough, and I tried to cover that Monday.  It
(22)    seemed like there was some confusion on the Gila.
(23)              This particular bullet is relating to channel
(24)    pattern.  So with respect to channel pattern, there's
(25)    been some opinions that braided rivers can't be
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 (1)    navigated.  But I'm saying, though, the real question
 (2)    regarding relative to pattern is no matter what kind of
 (3)    pattern it is, really what you want to know is how deep
 (4)    is the water.  That's what I'm saying there.
 (5)              When it comes to overall navigability, of
 (6)    course, there are other factors that factor into
 (7)    whether the river is navigable or not.
 (8)      Q.    It can be really deep, but if there's a huge
 (9)    waterfall, that may play a role?
(10)      A.    Exactly.
(11)      Q.    Generally speaking, though, what you're
(12)    looking at is does it have the 6 inches of water that
(13)    you opine is the threshold; is that correct?
(14)      A.    6 inches, certainly for canoes, would be a
(15)    threshold.  Some people have said that's the standard,
(16)    and that seems reasonable to me, based on my own
(17)    experience.
(18)      Q.    Let's go to 28 of your PowerPoint.
(19)              Going to the table, you have a list of some
(20)    different obstructions and then whether those features
(21)    would be an obstruction for a barge or a canoe; is that
(22)    right?
(23)      A.    Yes.
(24)      Q.    And for the first one, sandbars, for canoes
(25)    you say it's not an obstruction; is that right?


Page 739


 (1)      A.    Yes.
 (2)      Q.    Okay.  And so from your perspective, if you
 (3)    have a canoe that can navigate 6 inches of water and
 (4)    you've got that water, if there's a sandbar present or
 (5)    there's a proliferation of sandbars, in your mind
 (6)    that's not going to impede navigability; is that fair?
 (7)      A.    That's correct.
 (8)      Q.    Okay.  So if courts have taken a look at
 (9)    navigability for title and said these sandbar features
(10)    are one of the reasons that we think this stream is not
(11)    navigable, you might take issue with their analysis; is
(12)    that right?
(13)      A.    Given the construct of your hypothetical, if
(14)    I were testifying in front of that court, I would speak
(15)    to the magistrate, whoever the decision-maker was, and
(16)    say, well, from a canoe's perspective, those are not
(17)    obstacles.
(18)              So, yeah, I guess I would be disagreeing with
(19)    the court in that case.  And I don't want to sound
(20)    presumptuous.  If it's the Supreme Court, they get to
(21)    set the law, so...
(22)      Q.    And let's just say that the court is looking
(23)    at a broader -- a broad array of craft and saying, you
(24)    know what, these sandbars are presenting problems for
(25)    Crafts A, B, and C.  Your response may be, yeah, but I
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 (1)    can get by in my canoe; is that right?
 (2)      A.    Canoes is what's specifically listed here,
 (3)    and there would be other boats in the similar class.
 (4)    Small, low-draft boats I would throw into that
 (5)    category.
 (6)      Q.    The next feature that you describe is rapids;
 (7)    is that right?
 (8)      A.    In the same chart on Slide 28?
 (9)      Q.    Correct.
(10)      A.    Yes, that's the second row of the table there
(11)    at the bottom.
(12)      Q.    And for canoes you, again, say it's, no, not
(13)    an obstruction, at least for Category I through V
(14)    rapids?
(15)      A.    Yes.
(16)      Q.    So does that imply that Category VI,
(17)    Classification VI, might be an obstacle?
(18)      A.    Yes.
(19)      Q.    But assuming we're not up to a VI, I through
(20)    V not an obstacle; is that right?
(21)      A.    Generally speaking, yes.
(22)      Q.    That's what you're conveying here.  Okay.
(23)                   MR. HOOD: May I approach, Mr. Chairman?
(24)                   MS. HERNBRODE: What is that?
(25)                   MR. HOOD: Special Master's report.
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 (1)                   THE WITNESS: Can I just give him a
 (2)    general permission to approach whenever he wants and
 (3)    save him the trouble of asking every time?
 (4)                   CHAIRMAN NOBLE: Sure.  As long as
 (5)    you're not worried by him, he can come at you.
 (6)                   MR. HOOD: Okay.  That works for me.
 (7)                   MS. HERNBRODE: You may regret that.
 (8)                   CHAIRMAN NOBLE: Yeah, really.
 (9)    BY MR. HOOD: 
(10)      Q.    Just take a look.  There's a highlighted
(11)    portion that I've bracketed, Mr. Fuller.  Could you
(12)    read that out loud, please?
(13)              This is from the Special Master's report in
(14)    the Utah case.
(15)                   MS. HERNBRODE: Do you know what exhibit


(16)    number that is?
(17)                   MR. HOOD: It's one of yours, and I'm
(18)    sorry, I don't know the exhibit number on me.
(19)                   THE WITNESS: The Supreme Court of the
(20)    United States, October 1930, No. 14, Original, Report
(21)    of the Special Master.  I'm at Page 180, first indented
(22)    paragraph, beginning with "Apart"?
(23)    BY MR. HOOD: 
(24)      Q.    I'm sorry.
(25)      A.    You've got the red line next to part of it
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 (1)    here.
 (2)      Q.    Exactly.  Could you just start reading, yeah,
 (3)    exactly, "Apart," through the highlighted portion?
 (4)      A.    "Apart from the insufficiency of the evidence
 (5)    as to actual use, the physical characteristics of this
 (6)    River are such as, in my opinion, make it impossible
 (7)    that boats could be navigated practically or safely for
 (8)    commercial purposes.  The evidence as to depth makes it
 (9)    clear that boats with a draft of two feet could [not]
(10)    navigate not more than half the year, and probably for
(11)    a less portion of the year.  The number of difficult
(12)    rapids, with steep and rapid drops, (whether that
(13)    number be 37 as estimated by Miser or 30 as estimated
(14)    by Allen, or 16 or 12 as by Hoyt) make it impossible,
(15)    in my opinion, for any boat to navigate safely unless
(16)    conducted with great caution and by expert boatmen; and
(17)    even then boats must [be ordinarily] lined or portaged
(18)    or their cargos portaged at several places."
(19)      Q.    Thank you.
(20)              So, Mr. Fuller, if I understand where you're
(21)    coming from, I think your response to that would be,
(22)    you know, unless all of those rapids happen to be
(23)    classified as a VI, I can get up and down those with my
(24)    canoe, and this analysis is simply erroneous; is that
(25)    fair?
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 (1)      A.    Give me construct one more time.  I want to
 (2)    make sure I get all the pieces of it together.
 (3)      Q.    As I compare your position with this analysis
 (4)    by the Special Master in the Utah case, it seems that
 (5)    your reaction to this would be unless those are all
 (6)    Classification VI, I can get down that river with my
 (7)    canoe if it has sufficient water, and this is not an
 (8)    obstruction; these 30-some rapids are not an
 (9)    obstruction to navigability in my canoe?
(10)      A.    Okay, so I'm not trying to be difficult here.
(11)    I'm just trying to make sure I'm answering the correct
(12)    question.
(13)              Are you asking me whether it's an obstacle in
(14)    that case or whether it's -- so I would agree that a
(15)    rapid is an obstacle.
(16)      Q.    Yeah, if I said obstacle instead of
(17)    obstruction, I apologize, and you're right to correct
(18)    me.
(19)              I'm talking in the context of your indication
(20)    here that rapids are not an obstruction.  Thank you for
(21)    that clarification.
(22)      A.    So if there were -- I'm trying to give you as
(23)    straightforward an answer as I can here, but it's
(24)    complicated, to start with, all right.
(25)              So in the simple case, if there were a rapid
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 (1)    that was, let's say, a Class V, I would consider that
 (2)    to be an obstacle.  And if it were a short rapid, no, I
 (3)    don't believe it would prevent navigability.
 (4)              If there were a lot of Class V rapids over a
 (5)    long reach, I would say that that would be an
 (6)    obstruction and could potentially make the river
 (7)    nonnavigable.
 (8)      Q.    So rapids, going back to what you have here
 (9)    on Page 28, rapids are an obstruction to boating with a
(10)    canoe if there's enough of them close together; is that
(11)    what you're saying?
(12)      A.    If they're very large and they're very close
(13)    together, and I would say if their character, the
(14)    character of the reach were more dominated by these
(15)    large Class V's, Class IV's and V's -- I'd even go as
(16)    low as IV's. -- then, yeah, I would say that the river
(17)    could be nonnavigable, depending on the specifics of
(18)    the river.
(19)      Q.    So Class IV and V rapids can play a role in
(20)    being an obstruction to downstream travel in a canoe?
(21)      A.    Yes.
(22)                   MR. BREEDLOVE: Sean, just for the
(23)    record, the 1931 Utah Special Master report is
(24)    supplemental evidence Exhibit X017, Part 92.
(25)                   MR. HOOD: Thank you, Mr. Breedlove.
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 (1)                   MR. BREEDLOVE: Just to keep the record
 (2)    clean.
 (3)                   MR. HOOD: I appreciate that.
 (4)    BY MR. HOOD: 
 (5)      Q.    You also have at the bottom Shallow Flow; is
 (6)    that right?
 (7)      A.    Yes.
 (8)      Q.    And for canoes, an obstruction to downstream
 (9)    travel would be if there's less than half a foot of
(10)    depth?
(11)      A.    Yes.
(12)      Q.    Okay.
(13)      A.    And let me clarify there, because we had a
(14)    lot of discussion on this in talking with Mr. Farmer.
(15)              I would agree with Mr. Farmer that when you
(16)    come upon something that's shallower than a half foot,
(17)    you know, a short reach, a rock, a sandbar, if you
(18)    will, and it might be 2 inches, it's quite easy,
(19)    actually, to get a canoe past something like that, and
(20)    I would imagine other low-draft boats are the same way.
(21)              But what I'm talking about here is uniformly;
(22)    if the river is uniformly less than a half foot, then
(23)    all other factors being equal, I would lean towards
(24)    nonnavigability in that case.
(25)      Q.    Freeport 3.
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 (1)              What I've handed you, Mr. Fuller, is
 (2)    Freeport 3 in the supplemental evidence.  This is
 (3)    Arizona Stream Navigability Study for the San Pedro
 (4)    River, Gila River Confluence to the Mexican Border.
 (5)              Do you have that in front of you?
 (6)      A.    I do.
 (7)      Q.    And if I recall correctly from June, when we
 (8)    talked about what your recommendations were to the Land
 (9)    Department on various streams, you recommended against
(10)    seeking a finding of navigability for the San Pedro; do
(11)    I recall correctly?
(12)      A.    You do.
(13)      Q.    And when I asked you about that a little bit
(14)    in June, you said, you know, I'm not here to talk about
(15)    the San Pedro.  I don't remember why I did that.  Is
(16)    that about what you said?
(17)      A.    I remember saying I'm not here to talk about
(18)    the San Pedro.  I don't recall saying I don't remember
(19)    why I did that.
(20)      Q.    Do you remember why you made the
(21)    recommendation that the State Land Department not
(22)    pursue a finding of navigability for the San Pedro
(23)    River?
(24)      A.    Well, the short answer is I didn't think it
(25)    was navigable; but I think that you want me to say what
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 (1)    reasons did I find it nonnavigable.
 (2)      Q.    You're right.
 (3)      A.    Okay.  And, again, I'm not here to testify
 (4)    about the San Pedro River.  It seems like you've
 (5)    already got a decision on that one, but my guess is
 (6)    that you find there's some relevance to the Verde.
 (7)              One would be my --
 (8)      Q.    You're right again.
 (9)      A.    One would be my understanding of the depths
(10)    of the river, the lack of historical records of folks
(11)    boating on that river, the ephemeral nature of the
(12)    river; that where we had modern boating, most of that
(13)    modern boating was during monsoons, so it's kind of
(14)    a somebody happened to time it right and get out there
(15)    and boat a piece of it; based on my physical
(16)    examination of the river, such as it was in its
(17)    existing condition.  Those were the primary things that
(18)    I looked at.
(19)      Q.    Did you conclude that the San Pedro was
(20)    ephemeral in its ordinary and natural condition?
(21)      A.    Oh, I don't believe that.  I think there
(22)    are -- it was a perennial stream, and it probably had
(23)    more flow in its ordinary and natural condition than it
(24)    did in 1992, when we did the studies out there; but it
(25)    was certainly not a significant river.  It was not
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 (1)    nearly as large as the Verde, for instance.
 (2)              I think if you're looking for similarities
 (3)    between the San Pedro and the Verde, I would say that
 (4)    the greatest similarity would be in the Segment 0-B.
 (5)      Q.    Take a look.  I flagged for you Page 7-13,
 (6)    and this is in -- again, this is in your report on the
 (7)    San Pedro, Freeport 3 in these proceedings.  And do you
 (8)    see the chart Table 7-6a?
 (9)      A.    Yes.
(10)      Q.    And you've got a chart there for average
(11)    depths, and it looks like for all but two months of the
(12)    year you've got an average depth that exceeds your --
(13)    that meets or exceeds your 6-inch threshold; isn't that
(14)    right?
(15)      A.    That's what's showing in this chart, yes, at
(16)    that gage station.
(17)      Q.    And so was your concern about depths that for
(18)    a couple of months you went below that threshold and,
(19)    therefore, it was not boatable enough of the year, or
(20)    that maybe .5 isn't really your threshold; you're
(21)    looking for something greater than that?
(22)      A.    There -- certainly the issue of seasonality
(23)    in this river was a factor.  And, again, Mr. Hood,
(24)    you're really testing my memory banks here, because I
(25)    haven't spent a lot of time looking back at this,
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 (1)    certainly not preparing for today.
 (2)              So the fact that there were low flows.  I
 (3)    guess also thinking about these depths relative to the
 (4)    rest of the river, as opposed to at this particular
 (5)    cross-section, how representative these were to other
 (6)    conditions that I had seen.  And I would say in my
 (7)    opinion these overstate the conditions that I saw in
 (8)    most of the river.
 (9)      Q.    Those were based on measurements, GS data,
(10)    from 1904 to 1906; is that right?
(11)      A.    That's correct.
(12)      Q.    Okay.  So this was -- these would reflect
(13)    some reduction from the natural condition; is that
(14)    right, on the basis of water use?
(15)      A.    It's possible.  It's been a long time.
(16)      Q.    So you say that these overstate what you were
(17)    observing.  What you were observing in present day,
(18)    right?
(19)      A.    Yes.
(20)      Q.    Okay.  When you were making your
(21)    recommendation to the State Land Department, did you do
(22)    anything to try and relate these depths back to their
(23)    ordinary and natural condition before making that
(24)    recommendation?
(25)      A.    I didn't recall looking at this particular
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 (1)    table at all at the time of making that decision.
 (2)      Q.    We talked in June about the San Francisco,
 (3)    and that is a stream where you did recommend that the
 (4)    State seek a finding of navigability, correct, because
 (5)    it did have about a foot of depth?
 (6)      A.    That was not the sole reason for that.  That
 (7)    did have some more history to it, particularly a log
 (8)    drive, where they were floating logs down to the mines,
 (9)    I believe; and then some more reliable modern canoeing
(10)    records that are available for other smaller rivers.
(11)      Q.    Is your primary concern in assessing whether
(12)    a stream is navigable whether it is susceptible to
(13)    present day use by recreational canoeists?
(14)      A.    Is it my primary concern?
(15)      Q.    Yeah.
(16)      A.    No.
(17)      Q.    Is that one of your big concerns?
(18)      A.    It is a factor that I use.
(19)      Q.    What about the -- can you think of any other
(20)    streams or rivers that had upwards of your 6 inches of
(21)    flow on a typical basis that you did not recommend
(22)    seeking a finding of navigability for?
(23)      A.    No.  I haven't thought about that for years.
(24)    There could be.  I don't know.
(25)      Q.    This is Freeport 5.  This is Final Report
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 (1)    Small and Minor Watercourses Analysis for Graham
 (2)    County, Arizona, prepared by JE Fuller/Hydrology &
 (3)    Geomorphology.
 (4)                   MS. HERNBRODE: And, Mr. Chairman, for
 (5)    the record, those are X023, Freeport 5.  And I can't
 (6)    remember what the other number was, but it's also in
 (7)    23.
 (8)                   THE WITNESS: And, also, for the record,
 (9)    this was actually prepared by Stantec Consulting, and
(10)    we were a subconsultant to them.
(11)    BY MR. HOOD: 
(12)      Q.    Okay.  It says "Stantec Consulting, Inc. In
(13)    Association with JE Fuller/Hydrology & Geomorphology."
(14)    Is that right?
(15)      A.    That's correct.
(16)      Q.    If you look at the tables on Page 4-4, it has
(17)    some depths that were calculated, it looks like using
(18)    the Manning's equation; is that right?
(19)      A.    Yes.  In the paragraph above Table 2, there
(20)    is the last line that says "Values reported in Table 3
(21)    and 4 were determined using Manning's equation for a
(22)    rectangular channel."
(23)      Q.    And these are average depths, right?
(24)      A.    Yes.
(25)      Q.    And if you look at the depths, it looks like,
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 (1)    without exception, the 10 to 90 range exceeds 6 inches;
 (2)    is that right?
 (3)      A.    Yes.
 (4)      Q.    And did you -- do you recall if you made a
 (5)    recommendation to the State Land Department as to
 (6)    whether the Black River should be pursued as a
 (7)    navigable stream?
 (8)      A.    My recollection is that it should not.
 (9)      Q.    Let's turn to Page 37 of your PowerPoint.
(10)      A.    Give me just one minute here.
(11)                   MS. HERNBRODE: I'm sorry, Sean.  What
(12)    page were you on?  I wasn't finding where you were at.
(13)                   MR. HOOD: 4-14.
(14)                   THE WITNESS: And where do you want to
(15)    go now?
(16)    BY MR. HOOD: 
(17)      Q.    We're at Page 37 of your PowerPoint, please.
(18)      A.    We're done with small and minor watercourses?
(19)      Q.    I believe so.
(20)      A.    You said 37?
(21)      Q.    Correct.
(22)              Okay.  And here you have "Has a history of
(23)    navigation" as one of your bullets; is that right?
(24)      A.    Yes.
(25)      Q.    On Monday you did what lawyers call as
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 (1)    drawing the sting.  You said, look, I don't want to
 (2)    hear questions about this.  We have no evidence, any
 (3)    archeological evidence of use by Native Americans.  I
 (4)    don't want six questions on this, and so forth.
 (5)              Do you remember that discussion on Monday?
 (6)      A.    I tried.
 (7)      Q.    Okay.
 (8)      A.    Apparently didn't work.
 (9)      Q.    No, it did.  I'm not going to ask you about
(10)    that.  You made that concession.  I appreciate it.
(11)              But what I do want to do --
(12)      A.    Drawing the sting, you hear that, guys?
(13)    Remember to do that.
(14)      Q.    What I do want to cover with you, though, is
(15)    that what we do know is that the Verde River has been a
(16)    communication and trade route for thousands of years;
(17)    is that right?
(18)      A.    I believe so, yes.
(19)      Q.    And it's been -- the fact that it's served as
(20)    this important communication and trade link is -- it's
(21)    evident from settlement patterns, from agricultural
(22)    information we have, and so forth; is that true?
(23)      A.    That's my understanding, yes.
(24)      Q.    So we know it's been occupied, that it's been
(25)    central to cultural aspects of the inhabitants; but we
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 (1)    don't have any evidence of actual boating by those
 (2)    peoples?
 (3)      A.    I think that kind of counts as a question.
 (4)      Q.    Yeah, it did; but it was packaged --
 (5)      A.    Yes.
 (6)      Q.    -- with a couple of others things.
 (7)      A.    Right.
 (8)      Q.    I'm drawing a summary.
 (9)      A.    Fair enough.
(10)      Q.    Thank you, Mr. Fuller.
(11)      A.    Yeah.
(12)      Q.    Page 47, if you would, of your PowerPoint.
(13)              Okay, your fourth blue sub-bullet says
(14)    "Diminished Base Flow Since & Prior to 1912."
(15)              Do you see that?
(16)      A.    I do.
(17)      Q.    And the first bullet under that section is
(18)    "Ground Water Pumping Depleting Natural Flow."
(19)              Do you see that?
(20)      A.    Yes.
(21)      Q.    In what time frame did groundwater pumping
(22)    become a significant drain on the aquifer or have
(23)    significant impacts on the river?
(24)      A.    Prior to 1912.  I would say after the 1860s.
(25)    You're going to have to give me a numerical definition
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 (1)    of significant, but -- and I think, you know, as I've
 (2)    tried to state before, is the level of significance
 (3)    other folks are going to argue about.
 (4)      Q.    Okay.  When did the use of mechanical pumps
 (5)    proliferate?
 (6)      A.    I don't recall.
 (7)      Q.    That was after statehood, though, correct?
 (8)      A.    Could be.  But I will point out it says
 (9)    "Since & Prior to 1912," so...
(10)      Q.    You say since and prior, but you're talking
(11)    about three different things; groundwater pumping,
(12)    diversions, and other impact to the channel, right?
(13)      A.    Right.
(14)      Q.    And certainly there were diversions prior to
(15)    statehood.  And my question is are you telling us that
(16)    the groundwater pumping was having a big impact prior
(17)    to statehood?
(18)      A.    Ah.
(19)      Q.    It sounds like you're not sure?
(20)      A.    Yeah, I would have to go back and look at the
(21)    data on that.
(22)      Q.    That's fair.
(23)              The next page, 48, please.
(24)              You've got "Rapids on the Verde River," and
(25)    you say 55 of 60 are Class II rapids.  Do you see that?
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 (1)      A.    I do.
 (2)      Q.    And you described this on Monday, but I just
 (3)    want to make sure I understand.  Those figures exclude
 (4)    Class I's?
 (5)      A.    Yes.
 (6)      Q.    If you added in the Class I's, that number
 (7)    would go up?
 (8)      A.    Yes, it would.
 (9)      Q.    And if we turn the page to Page 49, we
(10)    have -- well, actually, let's stay on 48 for one
(11)    moment, the sub-bullet above that, where it says
(12)    "Rapids make up approximately 2.6 percent of the
(13)    river's length."
(14)              Do you see that?
(15)      A.    I do.
(16)      Q.    Did you do any calculations about how that
(17)    figure, how that percentage would change if you
(18)    included the Class I's?
(19)      A.    I did not.  It would go up.
(20)      Q.    And if I understood your testimony on Monday,
(21)    you didn't include those in -- the Class I's in this
(22)    discussion because you just don't think they're really
(23)    of concern as we're talking about navigability?
(24)      A.    Clearly.
(25)      Q.    Clearly that was your testimony on Monday?
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 (1)      A.    I do not believe that the Class I's affect
 (2)    navigability.
 (3)      Q.    Let's take a look again at Mr. Burtell's
 (4)    declaration, and this is Freeport 1, I believe.
 (5)                   MR. SLADE: It's Freeport 9.
 (6)                   MR. HOOD: Freeport what?
 (7)                   MR. SLADE: Freeport 9.
 (8)                   MR. HOOD: Freeport 9?
 (9)                   MR. SLADE: X009.
(10)    BY MR. HOOD: 
(11)      Q.    Oh, it's X009, but it's Freeport 1 on
(12)    Freeport's index.
(13)              Let's take a look this time at Table 4.
(14)              Have you taken any time to familiarize
(15)    yourself with Table 4, which is titled Verde River
(16)    Rapids Mapped Above Horseshoe Reservoir?
(17)      A.    I saw this.  I looked at it briefly, but I
(18)    didn't spend a lot of time on it.
(19)      Q.    And this, if you look, it goes by river mile,
(20)    it goes by name, it goes by class, and there's three
(21)    columns containing all of the rapids that Mr. Burtell
(22)    listed, and they are -- as I discussed with Mr. Farmer,
(23)    those were derived from the Williams resource.
(24)              Do you see that?
(25)      A.    What I think I just heard you say is that
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 (1)    these names of rapids came from Williams, and mileage?
 (2)      Q.    Yeah, these are -- the footnote indicates
 (3)    that Williams is the source of the river mile name and
 (4)    class.
 (5)      A.    The rapid name and class?
 (6)      Q.    Correct.  River mile, name, and class.
 (7)      A.    River Mile column.  I got it.
 (8)      Q.    It's Note (a) at the bottom of the table.  Do
 (9)    you see that?
(10)      A.    Yeah, got it.
(11)      Q.    As you glance through here, I'm sure you
(12)    notice at a glance that Mr. Burtell has included
(13)    Class I's?
(14)      A.    I see that.
(15)      Q.    Yeah.  And some Class 1+'s; is that right?
(16)      A.    Yes.
(17)      Q.    And a I+, as I -- I think this was your
(18)    testimony.  It might have been Mr. Farmer.  That's
(19)    basically where it's a little bit bigger than your
(20)    normal I, it's a little less than what most people
(21)    would call a II, and you just call it a I+?
(22)      A.    Some people do that, yes.
(23)      Q.    It sounds like you wouldn't bother.  You
(24)    just -- until you get up to III, IV, V, you wouldn't
(25)    bother naming them at all?
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 (1)      A.    Well, the difference between a I and a I+ is,
 (2)    I don't know, trying to get a bigger tip from the
 (3)    people on your trip or something.  I have no idea.
 (4)      Q.    Let's take a look.  If we look at the first
 (5)    one, upper left portion of the table, it's at River
 (6)    Mile 3.3, Unnamed.  Do you see that?
 (7)      A.    I do.
 (8)      Q.    Class I.  Do you see that?
 (9)      A.    I do.
(10)      Q.    And if we go -- if we flip to Figure 5 within
(11)    Mr. Burtell's declaration, we have a picture of that
(12)    unnamed rapid.  Do you see that?
(13)      A.    Yep.
(14)      Q.    Don't you think that this rocky condition has
(15)    at least some relevance to consideration of traveling
(16)    down the Verde River in a canoe --
(17)      A.    Sure.
(18)      Q.    -- or in another vessel?
(19)      A.    Yeah.
(20)      Q.    The same thing, if we look at the lower
(21)    right, we have Rafael's Gauntlet.  Do you see that?
(22)      A.    I do.
(23)      Q.    There's certainly nothing wrong with anybody
(24)    pointing out to the Commission that we have portions of
(25)    the river that look like that, correct?
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 (1)      A.    I think you have pretty much wide latitude to
 (2)    point out anything you want to the Commission.
 (3)      Q.    But you would agree that if you're trying to
 (4)    transport goods or people up or down this river, that's
 (5)    a relevant feature of this river?
 (6)              I understand you think you can get by it in
 (7)    your canoe, but that's something that's worth looking
 (8)    at, don't you think?
 (9)      A.    Sure.  I think every mile of that river is
(10)    worth looking at.
(11)      Q.    And for the record, Rafael's Gauntlet is
(12)    classified as a Class I+, if you want to check me on
(13)    that.  It's on the right-hand column of Table 4.
(14)      A.    Oh, I see that, yeah.
(15)              I've paddled that reach, and I have no
(16)    recollection of Rafael's Gauntlet.  So what it looks
(17)    like today, I don't know.
(18)                   CHAIRMAN NOBLE: Mr. Hood?
(19)                   MR. HOOD: Mr. Chairman.
(20)                   CHAIRMAN NOBLE: Do you have three
(21)    minutes, five minutes, or two hours?
(22)                   MR. HOOD: None of the above.  Probably
(23)    about an hour, would be my best guess.
(24)                   CHAIRMAN NOBLE: It's break time,
(25)    15 minutes.  Let's be back at 20 minutes to 4:00.
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 (1)                   (A recess was taken from 3:24 p.m. to
 (2)    3:39 p.m.)
 (3)                   CHAIRMAN NOBLE: Let the record reflect
 (4)    the presence of the three Commissioners.
 (5)                   Proceed.
 (6)                   MR. HOOD: Thank you, Mr. Chairman.
 (7)    BY MR. HOOD: 
 (8)      Q.    Mr. Fuller, let's turn back to your
 (9)    PowerPoint, and let's go to Page 96.
(10)              This is an account you spoke a little bit
(11)    about with Mr. McGinnis earlier today; is that right?
(12)      A.    I recall that, yes.
(13)      Q.    And, actually, the citation here is
(14)    Huntington 1957, Page 7; is that right?
(15)      A.    Yes.
(16)      Q.    And that's ASLD 146 in the supplemental
(17)    evidence.
(18)              So looking at the PowerPoint, you say -- you
(19)    indicate that Dan Huntington said the river was, open
(20)    quote, full of beaver dams with plenty of fish behind
(21)    these dams, period, closed quote.  Is that right?
(22)      A.    That's correct.
(23)      Q.    Let's take a look at the actual document.
(24)    We're looking at Page 7 of ASLD 146, and I think you're
(25)    missing an ellipses in your quote, because you didn't
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 (1)    finish the sentence, right?
 (2)      A.    Help me out here.  Where are you at on
 (3)    Page 7?
 (4)      Q.    Sorry about that.  It's right under "Arrival
 (5)    at Fort McDowell."  The third sentence reads, open
 (6)    quote, We discovered that the river was full of beaver
 (7)    dams with plenty of fish behind dams where the water
 (8)    was deep, period, closed quote.  Is that right?
 (9)      A.    Yes.
(10)      Q.    Okay.  You go on on your PowerPoint, you then
(11)    say the river was deep enough to swim cavalry horses,
(12)    dot, dot, dot, closed quote.  Is that right?
(13)      A.    And there should not be a closed quote there.
(14)      Q.    Okay.  That was -- that last thing I read was
(15)    meant to be a paraphrase?
(16)      A.    Yes.
(17)      Q.    Okay.  Isn't it true that when you include
(18)    the full context of the first sentence, it's pretty
(19)    clear that the horses were swimming in the deep water
(20)    behind the beaver dam?
(21)      A.    I think that's a possible interpretation that
(22)    you could -- and I see where you're coming from on
(23)    that.  Not necessarily so, though.
(24)      Q.    Okay.  Well, let me read that portion.
(25)              "We discovered that the river was full of
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 (1)    beaver dams with plenty of fish behind dams where the
 (2)    water was deep.  Game was so plentiful we did not
 (3)    bother with it.  We noticed that most of the officers'
 (4)    wives were out shooting quail, doves and rabbits.  The
 (5)    cavalrymen would take their horses to have a swim.
 (6)    They certainly enjoyed it as they came out of the deep
 (7)    water and rolled around on the sand and kicked up as
 (8)    playful as a kitten."
 (9)              Did I read that correctly?
(10)      A.    You did.
(11)      Q.    And there's twice discussion of deep water.
(12)    The first time is behind beaver dams.  Is that right?
(13)      A.    Uh-huh.  Yes.
(14)      Q.    Let's turn to Page 106.
(15)      A.    Slide 106?
(16)      Q.    Sorry, yeah, Slide 106.
(17)              Actually, back up a page, Page 105.  This is
(18)    a topo map of Segment 5; is that right?
(19)      A.    Yes.
(20)      Q.    Do these topo maps show the location of
(21)    rapids?
(22)      A.    I don't recall seeing any rapids on here.  I
(23)    mean do they in general or do these specific maps?
(24)      Q.    I'm going to ask you both ways, so you can
(25)    answer both ways.
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 (1)      A.    Okay.  I don't recall seeing anything on
 (2)    here.  I can look again, if you would like, but I don't
 (3)    recall seeing anything that says rapids.  USGS maps in
 (4)    general often show rapids.
 (5)      Q.    In looking -- and you've got several topo
 (6)    maps in the preceding pages of your PowerPoint
 (7)    presentation; is that right?
 (8)      A.    That's correct.
 (9)      Q.    And do you recall seeing rapids indicated on
(10)    those topo maps?
(11)      A.    I believe there's -- well, there's one on the
(12)    modern maps that results in -- it's in Segment 2 where
(13)    there's -- and if you look at the descriptions of
(14)    rapids, one is called USGS rapids; and the reason it
(15)    has that name is because it's called out.
(16)    Interestingly, though, there's really not a rapid there
(17)    today.
(18)              But as I pointed out on Monday when I was
(19)    giving testimony, they're similarly is no designation
(20)    of rapids in Segment 3, where we know there are rapids.
(21)      Q.    So at any rate, some rapids that do exist on
(22)    the river are not indicated on the topo maps?
(23)      A.    That's correct.
(24)      Q.    Okay.  Thank you.
(25)              And now we will go to 106, if we could.
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 (1)              And you indicate that this is cars crossing
 (2)    Verde River near Bridgeport, 1915, Jerome Historical
 (3)    Society; is that right?
 (4)      A.    That's correct.
 (5)      Q.    Do you know when within 1915 this photo was
 (6)    taken?  I assume you don't or else you would have put
 (7)    it there.
 (8)      A.    If I did, I would have put it there.  I don't
 (9)    know the exact time.  You can make some guesses from
(10)    the vegetation, but...
(11)      Q.    Okay.  And there's -- let's turn to 107.
(12)      A.    And, for that matter, from their clothing
(13)    that they're wearing.  People wore a lot of clothes
(14)    back then, but they don't seem to be wearing winter
(15)    clothes.  So my guess is we're looking at late fall.
(16)      Q.    Couldn't it be early spring?
(17)      A.    Could be; but, you know, with --
(18)      Q.    We just don't know?
(19)      A.    But I think you were pointing out before that
(20)    early spring typically is high water, so -- and this is
(21)    not high water.
(22)      Q.    Could be; we don't know.
(23)      A.    That this is high water?
(24)      Q.    Well, it could be a portion of the spring
(25)    when --
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 (1)                   CHAIRMAN NOBLE: Could we move on?
 (2)                   MR. HOOD: Yeah.  Thank you.
 (3)                   CHAIRMAN NOBLE: Thank you.
 (4)    BY MR. HOOD: 
 (5)      Q.    The next page, the next slide of the
 (6)    PowerPoint, 107, please, Mr. Fuller.
 (7)              Okay, and this is in Segment 2; is that
 (8)    right?
 (9)      A.    Yes.
(10)      Q.    And you have a date range here of 1884 to
(11)    1887; is that right?
(12)      A.    That's correct.
(13)      Q.    How is it that you know the date range, but
(14)    not the year; you know a range of years, but not the
(15)    actual year?
(16)      A.    I'm just listing what the photo was stored
(17)    at.
(18)      Q.    Okay.  So where you found it at the Library
(19)    of Congress, that was just the listing that they had?
(20)      A.    Correct.
(21)      Q.    And their source of that date information,
(22)    you don't know?
(23)      A.    I don't, no.
(24)              But I think we talked about with Mr. McGinnis
(25)    this morning that there's a duplicate of this picture,
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 (1)    and I think I noticed that that one said 1885.  So I
 (2)    think we got it from two different sources.
 (3)      Q.    Okay.  At any rate, we don't know the month,
 (4)    unless we're going to engage in a bunch of
 (5)    back-and-forth about the vegetation and the condition
 (6)    of the stream?
 (7)      A.    We don't know what month.
 (8)      Q.    We don't know what month it is.  Okay.
 (9)              Let's go to -- let's cycle through really
(10)    quick.  I've got a few similar questions for the next
(11)    several pages.
(12)              Well, let me just -- I guess I can just ask
(13)    this generally.  For each of these photographs where
(14)    you have either a range of years, a circa indication,
(15)    or even a specific year, if you don't give us the month
(16)    or the specific date, it's because you just don't know
(17)    exactly when that photograph was taken, correct?
(18)      A.    That's correct.
(19)      Q.    Let's turn to Page -- well, I think you've
(20)    got two 108s.  Go to the page after -- the slide after
(21)    113.  On my copy it's labeled 108, and I'm not sure if
(22)    that got corrected in the final.  Keep going, all the
(23)    way to 113, and then the next one.
(24)              Okay.  That second 108 --
(25)      A.    Yeah, 114.
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 (1)      Q.    It should be 114, yeah.  There is no 114.
 (2)              So just so the record is clear, in the lower
 (3)    right-hand page of this -- lower right-hand portion of
 (4)    the slide, it says 108, but it's the slide that comes
 (5)    between 113 and 115.  There's nothing labeled 114.  And
 (6)    it's Historical Photograph, Segment No. 2, Verde River,
 (7)    August 29, 1887 - Near Camp Verde.  Edgar Mearns photo,
 (8)    Arizona Historical Society.  Is that right?
 (9)      A.    That's right.  That's what I get for trying
(10)    to be helpful.  I noticed that the picture covered up
(11)    the page number, and I put a page number indication
(12)    using graphics and then forgot to update it when I
(13)    changed the slide order.
(14)      Q.    And the timing, the timing that -- now, this
(15)    is one we do know the actual day this was taken on,
(16)    right?
(17)      A.    Yes.
(18)      Q.    August 29th, that would have been during the
(19)    monsoon season; is that right?
(20)      A.    It's in the monsoon season, yes.
(21)      Q.    Let's go to 116.
(22)              The same thing.  We're at the end of August
(23)    in 1887, so this is part of the monsoon season; is that
(24)    right?
(25)      A.    Yes.
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 (1)      Q.    Sorry.  And back up a page to 115 on your
 (2)    PowerPoint.
 (3)      A.    Yes.
 (4)      Q.    The same day, so also part of the monsoon?
 (5)      A.    Yeah, it looks like Dr. Mearns took a little
 (6)    trip with a camera.
 (7)      Q.    Slide 120, please.
 (8)              And this is Hunting Camp at Peck's Lake near
 (9)    Cottonwood; is that right?
(10)      A.    That's correct.
(11)      Q.    And I think you said this on Monday.  This is
(12)    the way I understood you.  I just want to make sure I
(13)    understood you correctly.  The boat that you show here
(14)    on this body of water, that is Peck's Lake, not the
(15)    Verde River, correct?
(16)      A.    From the title of the photo, that's what I
(17)    interpreted it, yes.
(18)      Q.    Okay.  Let's talk -- Mr. McGinnis spent some
(19)    time talking to you about your historical boating
(20)    accounts.  Do you recall that discussion?
(21)      A.    I do.
(22)      Q.    And he went through, perhaps not all, but
(23)    sort of one by one through several of the accounts; and
(24)    I want to ask a few general questions, and it may cause
(25)    us to go back and be a little more methodical, if we
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 (1)    need to be, okay?
 (2)      A.    Okay.
 (3)      Q.    Can you identify for us each historical
 (4)    boating account that you have that satisfies these
 (5)    criteria:  It's prestatehood.  It's not during the --
 (6)              Prestatehood; does not involve a period
 (7)    during the period of time outside of the ordinary
 (8)    condition in February and March when you're over that
 (9)    90 percent or 10 percent, whichever one you're using;
(10)    was a successful attempt; and is not a ferry or raft
(11)    excursion across the river rather than down it.
(12)              How many accounts do you have that meet those
(13)    criteria?
(14)      A.    Let's go take a look.
(15)      Q.    They begin on 127.
(16)      A.    Thank you.
(17)              And you said not February or March, and you
(18)    mentioned you thought that those were outside the
(19)    ordinary condition.  But I would point out to you, you
(20)    had talked about this before, and I didn't think it
(21)    important to correct it at the time.  But remember that
(22)    those are average flow rates, and as you folks are fond
(23)    of pointing out, the averages are inflated above the
(24)    medians.  Mean.  The medians.  So the fact that the
(25)    average flow rate's in there are not necessarily mean
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 (1)    that the flows are outside that 10 percent range.
 (2)    Okay?
 (3)      Q.    Well, let's just hold on real quick.  Let's
 (4)    make sure we're on the same page.
 (5)              Going back to Slide 26, what this shows is
 (6)    that in February you are oftentimes almost double the
 (7)    10 percent flow duration; isn't that right?
 (8)      A.    The average for the month.
 (9)      Q.    Right.  Right.
(10)              And March is the other very high flow period
(11)    that tends to -- that on the average is almost double
(12)    that 10 percent, on average?
(13)      A.    Right.
(14)      Q.    Okay.
(15)      A.    But, remember, you guys don't want to use
(16)    averages.  That's what your positions have been.
(17)      Q.    This is -- Slide 26 is yours, Mr. Fuller.
(18)      A.    Right.
(19)      Q.    I'm going off of your flow duration that
(20)    shows that February and March, on average, are double.
(21)      A.    But you've made the claim -- and I'm not
(22)    trying to be difficult here.  I'm just trying to make
(23)    sure that we're both talking about the same things.
(24)      Q.    Uh-huh.
(25)      A.    You've made the point that averages skew
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 (1)    above, and we should be looking at the medians, okay.
 (2)              So this is the average for the month.  The
 (3)    10 percent is talking about flow duration, which is
 (4)    more related to the median, if you get what I'm saying.
 (5)    There's a -- clear what I'm saying?
 (6)      Q.    I understand what you're saying.
 (7)      A.    Okay.
 (8)      Q.    And I'm referring to Slide 26.  I want you to
 (9)    go through your historical accounts.  I don't want you
(10)    to include February and March accounts, which are in
(11)    the two months that, as you discussed with
(12)    Mr. McGinnis, the average discharge is twice what the
(13)    10 percent flow rate is.
(14)      A.    Okay.  As long as we're clear on what
(15)    we're talking about.
(16)      Q.    We are.  I think we are.
(17)      A.    Okay, so I'm going up to 1912.
(18)              These are both ferries, so they don't meet
(19)    the exceptions that you wanted thrown out.
(20)      Q.    They're both ferries and they're both during
(21)    high flow, correct?
(22)      A.    Yes, they are during high flow, but it
(23)    doesn't necessarily say that they were during February
(24)    or March.  So do you want to throw out all the high
(25)    flow ones?
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 (1)      Q.    Let's address it on an individualized basis.
 (2)    Let's see if we have more information about what that
 (3)    actually means.
 (4)      A.    Well, regardless, these are ferries, so they
 (5)    would fall out under that criteria.
 (6)      Q.    Correct.
 (7)      A.    This one is also February.  So you don't want
 (8)    to hear about Februarys.  But I also point out that we
 (9)    don't know that this particular February had flow
(10)    outside that range, but regardless, we're getting rid
(11)    of it because it's the month of February.
(12)              The next one is high water, and we don't know
(13)    the month, but they're ferrying across.
(14)              We don't know a whole lot about the 1885
(15)    account of these two boaters sitting in their small
(16)    boat.  So it is prior to 1912.  We have no idea whether
(17)    it's in February or March.  Doesn't look like high
(18)    water.  I would suggest that they look fairly
(19)    successfully sitting on top of their boat and not in
(20)    the water.  But we don't know whether they're ferrying.
(21)    I would guess, from the location of the boat, that they
(22)    were not; but we could have an argue about that, if you
(23)    wish, so...
(24)      Q.    I don't remember from your testimony on
(25)    Monday whether it was your understanding that the
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 (1)    photograph on the lower right-hand portion of Slide 129
 (2)    was a photo of this actual excursion.  Do you --
 (3)      A.    So yes, that's what I'm saying, is we have a
 (4)    picture of somebody in a boat, and I'm saying that's an
 (5)    account of -- it's an account, if you will, of boating.
 (6)    So it's not a newspaper account, but it's evidence of
 (7)    somebody in a boat on the Verde River.
 (8)      Q.    Okay.  And we don't know what month?
 (9)      A.    We don't know what month.
(10)      Q.    Okay.
(11)      A.    Major Spaulding.  Let's see.  He's going
(12)    downriver.  He's not ferrying.  It's not February or
(13)    March.  Do you want to tell me, in your construct,
(14)    whether him getting shot ferrying his -- taking his
(15)    boat over a dam is successful or not?  It happened on
(16)    the Salt River, so it didn't happen on the Verde.
(17)      Q.    We can throw this into the classification of
(18)    it passes the test that I set forth.
(19)      A.    Thank you.
(20)              Frankly, I don't think this next one is on
(21)    the Verde.  So I would throw that one out.
(22)      Q.    It's also crossing the river, and it was
(23)    unsuccessful, so at any rate, it doesn't --
(24)      A.    There you go.
(25)      Q.    -- meet our criteria.
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 (1)      A.    This is the Days.
 (2)      Q.    Uh-huh.
 (3)      A.    Now, I put five check marks next to this one.
 (4)    Although, they did bracket your period of February and
 (5)    March, but they started prior to that and they finished
 (6)    after that.
 (7)      Q.    Then let's talk -- and this is, as you
 (8)    discussed on Monday -- well, let's -- this is -- these
 (9)    are five that you're counting, and it's based on one
(10)    account that references back to four prior excursions;
(11)    is that right?
(12)      A.    That's right.
(13)      Q.    And we don't know anything about those four
(14)    other excursions other than it says this was the fifth
(15)    time they did it?
(16)      A.    Well, we know they survived.
(17)      Q.    We don't know --
(18)      A.    We don't know the details of it.
(19)      Q.    We don't know the exact length of where they
(20)    went?  We don't know what boat they used?  We don't
(21)    know what time of year they were going on the river?
(22)    We don't know any of those things?
(23)      A.    Well, we know little bits about that.  So we
(24)    don't have a picture of that boat.  We know it was a
(25)    small boat.  We know they had -- well, it said on the
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 (1)    slide here.  Not worth repeating that.
 (2)              And they were from Camp Verde, and I think we
 (3)    know that with a reasonable degree of certainty that
 (4)    they were going from Camp Verde and they got down to
 (5)    Yuma, and that they planned to go back again.  So it
 (6)    sounds like something that they did normally.
 (7)              So if you want to -- I would throw this one
 (8)    in, unless it's the fact that it goes through February
 (9)    and March makes it not part of your criteria.  I'll
(10)    leave that up to you.
(11)      Q.    Any others?
(12)      A.    Willard we don't know about.
(13)              Palmer was in winter.  That could have been
(14)    December, first part of March or January.  So,
(15)    similarly, it could have been February or March.  So
(16)    that's kind of a question mark on there.
(17)      Q.    Which?  I'm sorry, you said --
(18)      A.    This is Dr. Palmer in winter of 1903, where
(19)    he's in Segment 2.  He's in the steel boat duck
(20)    hunting.
(21)      Q.    Did you talk about Willard first?
(22)      A.    This one?  He wasn't going downstream.
(23)      Q.    Okay.  I just wanted --
(24)      A.    So I would throw that in the ferry category.
(25)      Q.    Good.  I wanted to make sure.
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 (1)              Okay, so Palmer?
 (2)      A.    Yeah.
 (3)      Q.    And we don't know if that's in February and
 (4)    March?
 (5)      A.    Right.  We just know it's winter.  So 50/50
 (6)    on that.  Maybe there's a duck hunter in here that
 (7)    knows when's the right time to hunt ducks.  I don't.
 (8)              Let's see.  These guys didn't make it out of
 (9)    there, so I would not call them successful, at least at
(10)    the point where they stopped.
(11)              These same four men successfully did what I
(12)    think is Segment 3 and became unsuccessful in 4, so by
(13)    your criteria we drop them out.
(14)              And that looks like, actually, the end of our
(15)    prestatehood.  I'm done.
(16)      Q.    Thank you.  We may come back to a couple of
(17)    those as we go.
(18)              One of the -- and I think you were clear on
(19)    this either earlier today or on Monday, but I just want
(20)    to make sure I got it.  As it relates to Slide 133, the
(21)    300 cords of lumber, they abandoned the scheme, and
(22)    there's no reason to believe the lumber actually went
(23)    downstream, true?
(24)      A.    I have no evidence.
(25)      Q.    To suggest that the lumber went downstream?
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 (1)      A.    That's correct.
 (2)              Except they put wood in the river.  It's
 (3)    pretty likely to go downstream eventually, but other
 (4)    than that -- but I have no evidence, so...
 (5)      Q.    Well, and they said that the scheme was
 (6)    abandoned, right?  Doesn't that at least imply that
 (7)    they're not going to let their wood go down the stream?
 (8)    They didn't want it to damage the dam.  The scheme's
 (9)    not abandoned if they go forward with the floating.
(10)      A.    Yeah, I don't think they did it purposely.
(11)    It doesn't sound like they purposely sent them
(12)    downstream.
(13)      Q.    Turn to 147, if you would.
(14)              And I'm just handing you the corresponding
(15)    page of your PowerPoint from the October submission,
(16)    and you talked a little bit about this, your new
(17)    calculation of 17 historical accounts?
(18)      A.    Yes.
(19)      Q.    And it said 7 back in October; is that right?
(20)      A.    Yes.
(21)      Q.    And just for the record, can you tell us what
(22)    page that is of the older PowerPoint?
(23)      A.    It says 132 in the lower right-hand, and then
(24)    someone's written in red pen "Compare to new 147."
(25)      Q.    That was my note so I knew which page of your
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 (1)    current PowerPoint to ask you to flip to.
 (2)      A.    Okay.
 (3)      Q.    So can you -- and I'm sure if you piece
 (4)    everything together that you've said, it's probably all
 (5)    in the record, but in one swath, can you tell us how
 (6)    you got from 7 to 17 in the last couple of months?
 (7)      A.    There may have been new accounts that came in
 (8)    during that time period, and then I realized that the
 (9)    Day brothers wasn't one account; it was five accounts.
(10)    And I was not counting the one where they said they
(11)    were planning on doing it, but we don't know whether
(12)    they did or didn't.
(13)      Q.    So that accounts for an additional four; is
(14)    that right?
(15)      A.    Yes.
(16)      Q.    And do you know what the other -- what, we're
(17)    still missing six, I think?
(18)      A.    If I had a copy of my old one, I could
(19)    probably go back through there and look and see which
(20)    ones weren't in there.
(21)      Q.    How did you come up with -- setting aside the
(22)    day account where you said this really isn't one, it's
(23)    five, what did you do to identify those six additional
(24)    accounts?  Are they from one of the other expert's
(25)    reports; did you do additional research in the last
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 (1)    couple of months?
 (2)      A.    There was some additional research.  There's
 (3)    some newspaper accounts.  There were some in -- I think
 (4)    I pointed out, as I was going through on Monday, some
 (5)    that came out of Dr. Littlefield's, and there may have
 (6)    been one that was in Rich Burtell's.  I'm not sure.
 (7)      Q.    139, please, of your PowerPoint.
 (8)              You talked a little bit about the Segment 3
 (9)    account you have here, 1910 to 1920, and you pointed
(10)    out that you got this from your 2003 report, and you
(11)    don't have a primary source for this quotation; is that
(12)    right?
(13)      A.    That's still correct.
(14)      Q.    I just want to make sure that you don't have
(15)    any source for it, right?  You're just drawing it out
(16)    of your report, and you just don't remember where that
(17)    came from?
(18)      A.    It would have come from the historians that
(19)    worked on the Verde River report, and they,
(20)    unfortunately, did not keep their records; and I looked
(21)    through ours, and I don't know where it came from.
(22)      Q.    Do you know which historian or historians
(23)    contributed to this language?
(24)      A.    Dennis Gilpin with SWCA was the lead
(25)    historian, but I'm not sure whether he had other people
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 (1)    working for him for this particular study.
 (2)      Q.    Do you know if he wrote this language or it
 (3)    could have been somebody else?
 (4)      A.    I don't recall.  It could have been somebody
 (5)    else.  I guess, yeah, that's the question you asked me.
 (6)    So, yeah, it could have been somebody else.
 (7)      Q.    What about let's turn to 140, the next page.
 (8)    You've got Bob Munson/Historian.  And under that it
 (9)    says "Mountain men may have used canoes on Verde."
(10)      A.    Yes.
(11)      Q.    Do you see that?
(12)      A.    Yes, I do.
(13)      Q.    Do you have any primary source for that
(14)    information, in other words, where Mr. Munson got that
(15)    info?
(16)      A.    No.
(17)      Q.    Do you have any independent evidence to
(18)    support that statement?  And I'm not talking about
(19)    modern mountain men like Mr. Farmer; I'm talking about
(20)    the historical accounts.
(21)      A.    No.
(22)              But neither did I include this.  You were
(23)    asking me before about the 17, or whatever; but these
(24)    are not included in there.  I just included those
(25)    because they're in the Land Department report and I'm
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 (1)    trying to summarize the data that were in there.
 (2)      Q.    Let's turn to Page 148, please, Slide 148 of
 (3)    your PowerPoint.
 (4)              And this, what I'm going to come over and
 (5)    talk with you about is Exhibit 21 from the old
 (6)    evidence.  It's Final Report Criteria For Assessing
 (7)    Characteristics of Navigability For Small Watercourses
 (8)    in Arizona.
 (9)              And on your PowerPoint Slide it says
(10)    "Presence of Beaver Dams Would Be Incentive not
(11)    Obstacle."  Is that right?
(12)      A.    Yes, it does say that.
(13)      Q.    Would you read for the Commission the first
(14)    sentence from this report, Stantec Consulting in
(15)    Association with JE Fuller, the first sentence under
(16)    Obstacles?
(17)      A.    Yes.  I'm on Page 37, Item No. 3.3.5.  6, I'm
(18)    sorry, 3.3.6.
(19)              "Obstacles include boulders, overhanging
(20)    branches, beaver dams, sand bars, manmade obstacles
(21)    such as dams or barbwire fences."
(22)      Q.    Thank you.
(23)      A.    What was the title of that report, again?
(24)      Q.    Final Report Criteria For Assessing
(25)    Characteristics of Navigability For Small Watercourses
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 (1)    in Arizona.
 (2)      A.    Okay, that wasn't the Verde report.  That was
 (3)    the Small Water.  Right, got it.
 (4)      Q.    Let's turn to Page 153.
 (5)              You have reference here to survey notes from
 (6)    1873 and 1877, surveys of Segment 3, and 1911 surveys
 (7)    of Segment 6.  And, actually, I think under your new,
 (8)    what I -- my notes over the course of the week, is that
 (9)    should actually be Segment 2 and Segment 5 under your
(10)    new numbering.  I think you mentioned that on Monday;
(11)    is that correct?
(12)      A.    Yes.  Thank you for pointing that out.  I had
(13)    forgotten about that one when I made my other
(14)    corrections the other night.
(15)      Q.    Starting with the survey notes from 1911, you
(16)    note some depths and widths.  Do you know what time of
(17)    year that survey was taken?
(18)      A.    I can look it up, if you would like.
(19)      Q.    I can probably -- this is Dr. Littlefield's
(20)    report, and I can show you.  If you've got it handy,
(21)    where you can verify it, or you can take
(22)    Dr. Littlefield's word for it.
(23)      A.    So which one are you asking me about?
(24)      Q.    The 1911, and the highlighting should --
(25)      A.    There was a Farmer, Robert Farmer's resurvey
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 (1)    in Segment 5 in February and March of 1911.
 (2)      Q.    So during the period of high water for the
 (3)    Verde River, correct?
 (4)      A.    That's typically when high water occurs, yes.
 (5)      Q.    And then for the 1873, 1877 survey of
 (6)    Segment 2, you say -- it says about 2 feet of depth,
 (7)    and then in parens, average of 3 feet.  Can you explain
 (8)    that?  You may have done that already and I might have
 (9)    missed it.
(10)      A.    Yeah, well, I'm summarizing there what's in
(11)    Chapter 5, which I think is the geology chapter.  And
(12)    I'm going to need to go back and look at that.  If you
(13)    would like to take the time to do that, I would be
(14)    happy to do that.
(15)      Q.    That would be great.  Let's do that.
(16)      A.    And it's going to take me just a minute.
(17)              My guess is I'm going to be here tomorrow
(18)    morning talking about the same thing.  If you would
(19)    like to save time now, I would be happy to look for it
(20)    tonight and give you the answer in the morning.  I
(21)    remember preparing this slide and getting that
(22)    information, deriving it out of here.
(23)      Q.    Yeah, that sounds great to me, if no one has
(24)    any objection.  I'll probably have a few follow-up
(25)    related questions.  If that works for everybody, that
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 (1)    makes a lot of sense to me.  Is that okay?
 (2)      A.    Otherwise it may take me 10, 15 minutes,
 (3)    so...
 (4)      Q.    Yeah.  No, that's fair.  Thank you,
 (5)    Mr. Fuller.  I'll take you up on that and we'll talk
 (6)    about that in the morning.
 (7)      A.    That's fine.  I'm going to make a note to
 (8)    myself so I have a lower chance of forgetting.
 (9)      Q.    So let's go to Slide 166, please.
(10)              And this is a table derived from your rating
(11)    curves; is that right?
(12)      A.    Yes.
(13)      Q.    And it shows that the Q90 for this portion,
(14)    where Paulden is, is .8 is the average depth --
(15)      A.    Yes.
(16)      Q.    -- of Q90; is that right?
(17)      A.    Yes.
(18)      Q.    And isn't it true that for all of the reports
(19)    that you prepared for the State Land Department
(20)    10 years ago, in that era, all of those reports dealt
(21)    with average depth of the cross-section, not maximum
(22)    depth?
(23)      A.    Certainly in the Verde report it did.  I mean
(24)    I would have to go back and look at the other ones.
(25)      Q.    As you sit here today, can you remember any
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 (1)    report that you prepared for the State Land Department
 (2)    related to any streams under consideration by this
 (3)    Commission where you evaluated depth of the
 (4)    cross-section by a maximum depth as opposed to average
 (5)    depth of the cross-section?
 (6)      A.    I recall seeing, in material that was
 (7)    supplemental to the report, some information about
 (8)    maximum depths; but as I sit here today, the tables
 (9)    that I recall looking at say average depth.
(10)      Q.    And where you have top width on the far
(11)    right, that's calculated, that's an estimate using
(12)    Manning's equation, as I understand it?
(13)      A.    That's my recollection too.
(14)      Q.    Let's turn to 7-20 of your Verde report.
(15)      A.    Are you talking about the 2003?
(16)      Q.    Correct.
(17)      A.    Page 7-20?
(18)      Q.    Correct.
(19)      A.    Okay.
(20)      Q.    And these are, all of the widths here,
(21)    similar to what you incorporated into your
(22)    PowerPoint -- some of them I think were derived from
(23)    this table.  These widths, similarly, were
(24)    calculated/estimated using the Manning's equation,
(25)    correct?
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 (1)      A.    Correct.
 (2)      Q.    Are you aware of any empirical measurements
 (3)    of the width of the channel of the Verde in this same
 (4)    time frame that you're dealing with here, 1905 to 1909,
 (5)    for the Verde River at McDowell?
 (6)      A.    And by empirical, you mean in the field
 (7)    somebody measured?
 (8)      Q.    Right.  Yeah.  Or someone measuring or
 (9)    observing the width in real time, as opposed to using
(10)    an equation.
(11)      A.    Yeah, well, it doesn't surprise me that
(12)    somebody may have done that; but as I sit here right
(13)    here, I don't recall having seen that.
(14)      Q.    Let's turn to Slide 170.
(15)              And here you've got your table related --
(16)    derived from your rating curve for the McDowell area,
(17)    correct?
(18)      A.    Yes.
(19)      Q.    And the lowest month of flow, June, you show
(20)    an average depth of 1.7 feet; is that right?
(21)      A.    Yes.
(22)      Q.    Okay.  And the width associated with that is
(23)    19 feet?
(24)      A.    Yes.
(25)      Q.    Okay.  And your highest month, not
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 (1)    surprisingly, February.  We've talked a lot about that.
 (2)    Your flow rate there is over 2,000 cfs.  You show an
 (3)    average depth of greater than 4 feet; is that right?
 (4)      A.    That's right.
 (5)      Q.    And your top width is 50 feet?
 (6)      A.    Yes.
 (7)      Q.    And that -- this, again, these results are
 (8)    derived from employing the Manning's equation?
 (9)      A.    That's my understanding, yes.
(10)      Q.    The widths and the depths, correct?
(11)      A.    Yes.
(12)      Q.    And there's an interrelationship that you
(13)    discussed with Mr. McGinnis earlier today.  If the
(14)    width is greater, the depth generally is going to be
(15)    lower, and vice versa, right?
(16)      A.    Generally, yes.
(17)      Q.    Let's take a look.  This is Freeport 2, and
(18)    it's Report of [Congress] Measurements for the calendar
(19)    year 1905, and we're on Page 181.
(20)              Could you read for us, Mr. Fuller, the
(21)    portion that I've highlighted?
(22)      A.    Yes.  It's the bottom of Page 181 under a
(23)    section entitled Verde River at M'Dowel, Arizona.  "The
(24)    channel is straight for 300 feet above and below the
(25)    station, with a width of 100 feet at low water and
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 (1)    450 feet at high water.  The right bank is high, rocky,
 (2)    and clean, and is not subject to overflow; the left
 (3)    bank is low, clean," and it looks like they're trying
 (4)    to spell "liable to overflow.  The bed of the stream is
 (5)    composed of sand and is shifting.  The current is
 (6)    swift."
 (7)      Q.    So if we compare that to the width that you
 (8)    have on Slide 170, the widths reported here on
 (9)    Slide 170 are significantly narrower than what was
(10)    reported in Freeport 2 that you just described; is that
(11)    right?
(12)      A.    Yes.
(13)      Q.    And so if it turns out that the Manning's
(14)    equation calculations that led to these 19 feet and
(15)    50 feet widths are erroneously narrow, it follows that
(16)    you're likely going to have inflated depths, true?
(17)      A.    Based on that if, and that's the only
(18)    information available, yes.
(19)      Q.    Let's go to 171, please.
(20)              We have an illustration at the bottom of this
(21)    slide; is that right?
(22)      A.    Yes, we do.
(23)      Q.    You described it a little bit earlier in the
(24)    week.  Where -- did you develop this illustration?
(25)      A.    Yes, I did.
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 (1)      Q.    Did you copy it from somewhere?  What's it
 (2)    from?
 (3)      A.    I used Microsoft Paint.
 (4)      Q.    So this is intended to be illustrative; it's
 (5)    not intended to represent any particular cross-section
 (6)    of the Verde River; is that fair?
 (7)      A.    That's correct.
 (8)              I'm getting a little tired, Mr. Hood.  I'm
 (9)    just thinking what you just asked me.  It's not
(10)    intended to be -- did you just say it's not intended to
(11)    be illustrative of the Verde River, or just not for a
(12)    specific measured cross-section on the Verde River?
(13)      Q.    I think we were on the same page.  Let me ask
(14)    it again, and we can make sure.
(15)      A.    Okay.
(16)      Q.    And I can understand.  I sympathize.
(17)              This is intended to be sort of an
(18)    illustration.  It's for an example.  It's for exemplary
(19)    purposes.  It's not intended to be representative of
(20)    any particular cross-section of the Verde River?
(21)      A.    Yes to the first.  It's not a specific point
(22)    on the Verde River.  There are probably multiple places
(23)    along the Verde where it looks something like this,
(24)    but --
(25)      Q.    Something like this, but this is not based on
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 (1)    actual empirical measurements --
 (2)      A.    No, it's not.
 (3)      Q.    -- of any cross-section of the Verde?
 (4)      A.    Its overall intention was just to compare
 (5)    what maximum and average look like, or could look like.
 (6)      Q.    Do you know -- you had one or two questions
 (7)    from Mr. McGinnis about the John Day River.  Do you
 (8)    have any information about what percentage of the year
 (9)    the John Day River's depth exceeds 3 feet?
(10)      A.    Do I have any information.
(11)      Q.    This is one of these if you don't know, you
(12)    don't know.  I'm asking if you know.
(13)      A.    I probably do have that information somewhere
(14)    in my possession.  I don't have it in here.  So is that
(15)    a good enough answer for you?
(16)      Q.    As you sit here right now, you can't tell me
(17)    what percentage of the year the John Day River exceeds
(18)    3 feet in depth?
(19)      A.    No.
(20)                   MR. HOOD: Mr. Chairman, could I ask for
(21)    a very short five-minute break?  I'm very, very close
(22)    to being done.  I just want to pull together the last
(23)    couple items.
(24)                   CHAIRMAN NOBLE: We'll break for five
(25)    minutes --
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 (1)                   MR. HOOD: Okay.  Thank you.
 (2)                   CHAIRMAN NOBLE: -- and come back on at


 (3)    4:30.
 (4)                   (A recess was taken from 4:24 p.m. to
 (5)    4:30 p.m.)
 (6)                   CHAIRMAN NOBLE: The record will reflect


 (7)    the presence of the three Commissioners.
 (8)                   Mr. Hood.
 (9)                   MR. HOOD: Thank you, Mr. Chairman.
(10)    BY MR. HOOD: 
(11)      Q.    And thank you, Mr. Fuller, for your patience.
(12)    I am almost done.
(13)              I wanted to circle back.  I handed you the
(14)    Arizona Sentinel article relating to JK Day and his
(15)    brother George.  Do you see that?
(16)      A.    I do.
(17)      Q.    For the record, it's in evidence at X001-18.
(18)    This is a submittal by the Arizona State Land
(19)    Department, and I wanted to just ask you a couple
(20)    questions.
(21)              And do you remember the time of year?  You
(22)    mentioned it earlier.  What was the time frame that the
(23)    Day brothers were on their journey?
(24)      A.    On this particular trip, they said they left
(25)    on the 1st of September.
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 (1)      Q.    And they arrived when?
 (2)      A.    Let's see.  You don't have the date on this
 (3)    one, of the article.
 (4)      Q.    I have in my head they arrived in March.
 (5)      A.    I thought it was April, but...
 (6)      Q.    Okay.  And have you -- and they say that the
 (7)    trip was over 800 miles.  Do you see that towards the
 (8)    end?
 (9)      A.    Yeah.  Yeah.
(10)      Q.    Have you done any rough math, either in your
(11)    head or on a map, to see if that seemed remotely close
(12)    to accurate?
(13)      A.    My understanding is from Sullivan Dam to the
(14)    Salt River is 195.  My guess is we're somewhere in the
(15)    neighborhood of 50 down to the Gila, but that's just a
(16)    guess.  Might be a bit more than that.  Might be 80.
(17)    But it seems high.
(18)      Q.    Okay.  And --
(19)      A.    Unless you're, maybe, potentially including
(20)    the rail trip back home.
(21)      Q.    Okay.  So the mileage may be a little high,
(22)    but we're not sure what they're counting there.
(23)      A.    We're not sure.
(24)      Q.    Okay.  And going back to the point that we
(25)    discussed before, the only discussion, the only
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 (1)    reference back to prior trips is this:  Correct me if
 (2)    I'm wrong.  And this is the last sentence of the second
 (3)    to last paragraph.  It says "The distance traveled by
 (4)    the Messrs. Day by river is a trip over 800 miles and
 (5)    is the fifth one made by JK Day."
 (6)              Is that right?
 (7)      A.    Yes.
 (8)      Q.    That's the only reference back to prior trips
 (9)    in this article?
(10)      A.    That's what I recall.  I'm just looking back
(11)    through here to make sure I'm not missing something.
(12)              Yeah, that's what I see there, yeah.
(13)      Q.    Can you tell me whether the USGS gage near
(14)    Paulden is in a pool or in a riffle?
(15)      A.    I have been by it, and I don't recall.
(16)      Q.    What about the USGS gage near Clarkdale?
(17)      A.    I heard Mr. Lynch say yesterday that it was
(18)    in a pool.  And, like I say, I've been there.  Our
(19)    firm's done work on the gage.  And I just -- I don't
(20)    recall.
(21)      Q.    If I go down the line, is it going to be the
(22)    same answer?
(23)      A.    It is.
(24)      Q.    You've probably seen all the gages; you don't
(25)    remember whether they're in pools or riffles; fair?
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 (1)      A.    Yes.
 (2)      Q.    You'll agree with me that if a gage is
 (3)    established in a pool and you're deriving depth
 (4)    measurements from that gage, that is going to be --
 (5)    derive greater depths, at least in a typical
 (6)    circumstance, than the riffles would experience
 (7)    immediately upstream or downstream of that pool?
 (8)      A.    The pools and depths are going to be greater
 (9)    than the riffles.
(10)                   MR. HOOD: That's all I have.  Thank
(11)    you, Mr. Fuller.  With the caveat that I will talk with
(12)    you about that other GLO survey in the morning.
(13)                   THE WITNESS: Thank you.
(14)                   MR. HOOD: Thank you, Mr. Fuller.
(15)                   CHAIRMAN NOBLE: Who's going to be next?


(16)                   Mr. Fuller, you're just returning his
(17)    items to him?
(18)                   MR. HOOD: Thank you.
(19)                   MS. HERNBRODE: He's bolting for the
(20)    door.
(21)   
(22)                        CROSS-EXAMINATION
(23)    BY MS. ARMSTRONG: 
(24)      Q.    Good afternoon, Mr. Fuller.
(25)      A.    Good afternoon.
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 (1)      Q.    So on the good side, the gentlemen before me
 (2)    have done all the hard work.
 (3)      A.    I feel like I was doing the hard work.
 (4)      Q.    Well, I was going to say, on the down side I
 (5)    think everybody is getting pretty darn tired, and I can
 (6)    only imagine you are.
 (7)      A.    Well, I was hoping that was the upside, that
 (8)    everyone else was getting tired.  So...
 (9)      Q.    Did I introduce myself?
(10)      A.    No.
(11)      Q.    I wondered about that.  So I'm Susan
(12)    Montgomery.  I'm the attorney for the Yavapai-Apache
(13)    Nation.
(14)      A.    I recall.
(15)      Q.    Thank you.
(16)              So I had a lot of sticky tabs and questions,
(17)    but many of them have been removed, so I'm going to try
(18)    to just go through this in some order; but I want to
(19)    try and start with something that kind of has
(20)    particularly -- I'm particularly confused or struggling
(21)    a little bit about.
(22)              Could you turn to Slide No. 94?
(23)              And this is a slide for the Clarkdale area,
(24)    Segment No. 2, 1879, Charles Willard.  And I know you
(25)    talked quite a bit about this with Mark, and to the
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 (1)    extent I talk about these slides, I'm going to try
 (2)    really hard to only talk about things that have not
 (3)    been talked about or to get a point of clarification.
 (4)              On this slide, what Mark had you read or I
 (5)    think Mark read to you was most of this slide, but I
 (6)    want to focus on one segment of this quote from
 (7)    Mr. Willard.
 (8)              And it says, and I'm going to read it to you,
 (9)    "Most everybody that came to the Verde Valley brought
(10)    cows, horses or sheep with them and the stock soon
(11)    trampled the spongy land down to solid ground, thus
(12)    causing the rain water to run into the river channel,
(13)    which was then only about 100 feet wide and the flood
(14)    waters often rows to six or seven feet high, causing
(15)    the Verde to cut into banks, change the course of the
(16)    main river channel and the river bed spread to half a
(17)    mile wide in places."
(18)              When you were talking about this with Mark
(19)    and, I believe, in your prior testimony, the
(20)    discussions of the marshy conditions in the Verde
(21)    River, which were discussed earlier in this quote up
(22)    above, you seemed to indicate that the change from the
(23)    marshy conditions to a channelized condition was as a
(24)    result of flooding; is that correct?
(25)      A.    Well, I don't recall saying that.
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 (1)      Q.    So do you believe that the transition from
 (2)    the marshy conditions in Segment 2, particularly in the
 (3)    middle Verde or Verde Valley area, were not a result of
 (4)    flooding?
 (5)      A.    I think it's really possible that flooding
 (6)    could have impacted the channel and floodplain.  That
 (7)    would be consistent with what we've observed on the
 (8)    Verde River since that time and consistent with what
 (9)    we've seen on other rivers.  But you're kind of mixing
(10)    up a couple of things in there.
(11)              So the question of the nature of the change
(12)    is less than certain.  So it's a difficult question to
(13)    answer.  And I think I'm losing the thread of your
(14)    question as I ramble along here.
(15)              So we have had a number of individuals talk
(16)    about transition of what this person is calling spongy
(17)    land and other people have called marshy land and then
(18)    some discussion about the river itself, and it's not
(19)    entirely clear to me that the spongy land was the
(20)    river.  I kind of doubt it.  And I similarly suspect
(21)    that some of the marshy land was along the river in its
(22)    floodplain, rather than the river bottom itself.
(23)              So it may get into that area where somebody
(24)    is saying the river, and they're talking about the
(25)    stuff over there next to their property where water is;
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 (1)    and it may not mean the channel as you and I are
 (2)    thinking about the river when we're going to throw a
 (3)    boat in it.
 (4)      Q.    Okay.  So let's back up just a little bit
 (5)    here.  So when we're talking about the channel, and
 (6)    we've been using that a lot, and I know you worked hard
 (7)    to define that earlier, we're talking about we have a
 (8)    flood channel, and then we have what you've been using,
 (9)    the low flow channel, correct?
(10)      A.    Correct.
(11)      Q.    Do you believe that human conditions had any
(12)    impact on the changes to that channel of these marshy
(13)    conditions as they were within the flood channel at
(14)    that time prior to statehood?
(15)      A.    Again, I'm trying to give you as
(16)    straightforward an answer as I can.  This is often --
(17)    you know, I don't know what your science background is
(18)    and how you're using terminology.  So what you just
(19)    said to me was that the marshy areas were inside the
(20)    flood channel, and I'm not sure that that's necessarily
(21)    the case, and they may be in a floodplain that wasn't
(22)    necessarily part of the flood channel.
(23)              But then you also asked me did I believe that
(24)    human influences -- that humans influenced, let's say,
(25)    the geomorphic characteristics of the area surrounding
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 (1)    the floodplain, including those marshy and spongy
 (2)    areas, is that kind of where you're going?  And I would
 (3)    answer, yes, I would suspect that humans had influence
 (4)    on that.
 (5)      Q.    And do you think that that made -- that the
 (6)    human impacts prestatehood made the river, in your
 (7)    view, more boatable or navigable?
 (8)      A.    And you're specifically asking me about the
 (9)    area here in Segment 2, or are you just in general?
(10)      Q.    In Segment 2.
(11)      A.    Okay.  Well, it's not entirely clear where
(12)    Mr. Willard is talking about within Segment 2.
(13)              And did it make it more navigable?  I'm not
(14)    sure I have enough, really, information.  If I'm taking
(15)    Mr. Willard's statement as the only piece of
(16)    information I had here, he said it was then only about
(17)    100 feet wide, and then later came floods that caused
(18)    it to cut into its bank and then made it a half mile
(19)    wide.
(20)              If what he says was true, that the river was
(21)    a bunch of stagnant pools that -- ah, that's very
(22)    difficult to say.  Sometimes stagnant pools are really
(23)    easy to paddle through and they're connected one to
(24)    another and you move from one to the next and it's an
(25)    easy paddle.  And it could have turned into a river
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 (1)    that had more riffles.  There's just so many ways to go
 (2)    with the information we have right here.
 (3)      Q.    Well --
 (4)      A.    Overall I would say that there wasn't a
 (5)    substantive difference in the ability to boat that
 (6)    river, to navigate the Verde River in Segment 2 over
 (7)    time, based on the sum total of all the information I
 (8)    have in that area.
 (9)      Q.    Due to human impacts?
(10)      A.    Yeah.
(11)      Q.    All right.  You had indicated to Mark that
(12)    this is a mystery to you, this question of this.  Your
(13)    word mystery, when Mark was cross-examining you.  So I
(14)    think that's really what I'm trying to get to is this
(15)    kind of moment in time; what was the impact of humans
(16)    and the activity of humans on that channel, and
(17)    particularly cattle grazing and things like that.  And
(18)    I think let's take a look -- I think the way to do this
(19)    is to take a look at your 2003 report.
(20)      A.    Okay.
(21)      Q.    So I have here your 2003 report.  Of course,
(22)    it's Exhibit 31.  I think we've looked at it a couple
(23)    times today.
(24)      A.    I have it here too, if you just want to tell
(25)    me page numbers.
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 (1)      Q.    Well, I'll bring you a copy.
 (2)                   MS. ARMSTRONG: It got rained on.
 (3)                   MS. HERNBRODE: Awesome.
 (4)                   MS. ARMSTRONG: Yeah, I know.
 (5)                   THE WITNESS: This got rained on.
 (6)                   MS. ARMSTRONG: Yeah, it did get rained
 (7)    on a little bit.
 (8)                   I'll hand you this one here.
 (9)                   I have a few rained-on copies for
(10)    everyone.
(11)                   CHAIRMAN NOBLE: Oh, that's good.
(12)                   MS. CHAIRMAN: Yeah, don't mind the --
(13)                   CHAIRMAN NOBLE: They were navigable.
(14)    BY MS. ARMSTRONG: 
(15)      Q.    Yes.  Well, you notice the last time we were
(16)    here, it rained as well.
(17)              So do you have that in front of you?
(18)      A.    I do.
(19)      Q.    And that is your 2003 report?
(20)      A.    Yes.
(21)      Q.    Exhibit No. 31?
(22)      A.    Yes.
(23)      Q.    And you were a primary author on that report,
(24)    is that what I understand?
(25)      A.    Yes, I was.
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 (1)      Q.    Okay.  So I'm going to turn you to -- ask you
 (2)    to turn to, I guess it's Page 4-2.
 (3)      A.    Okay.
 (4)      Q.    And go to the first paragraph.
 (5)      A.    Okay.
 (6)      Q.    And this is looking at oral accounts or
 (7)    accounts of folks about the river, particularly
 (8)    historians, and one of which is Mr. -- I'm not sure how
 (9)    you say it.  Byrkit, is that correct?
(10)                   COMMISSIONER HORTON: Yes.
(11)    BY MS. ARMSTRONG: 
(12)      Q.    Byrkit.
(13)      A.    There you go.
(14)      Q.    There's a highlighted portion there.  Would
(15)    you read that highlighted portion for me?
(16)      A.    Yes.  About midway through the first full
(17)    paragraph it says --
(18)      Q.    That's correct.
(19)      A.    -- "Speaking about the history of the Verde
(20)    River, he," that being --
(21)      Q.    Mr. Byrkit, okay.
(22)      A.    Yeah.
(23)              -- "said that when the Spaniards and first
(24)    Anglos entered the area of the Verde River they
(25)    encountered a swamp.  Afterwards, with the introduction
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 (1)    of cattle, the river environment changed, and it might
 (2)    have been navigable afterwards."
 (3)      Q.    So do you agree that Mr. Byrkit at least
 (4)    thought that cattle had some impact on that part of the
 (5)    river?
 (6)      A.    That appears to Mr. Byrkit's opinion, yes.
 (7)      Q.    And with regard to this report, the 2003
 (8)    report, you relied extensively on Mr. Byrkit's
 (9)    materials, did you not?
(10)      A.    No, not extensively.  We included it.
(11)      Q.    You included it.  So when I did a word search
(12)    and looked throughout this report, I noticed that it
(13)    was cited, Mr. Byrkit was cited, as an authority on
(14)    multiple occasions.  Do you disagree with that
(15)    statement?
(16)      A.    Oh, I don't doubt that he was cited, but...
(17)      Q.    As an authority?
(18)      A.    As someone who offered an opinion.
(19)      Q.    And you didn't cite him elsewhere in the
(20)    report for other historical accounts?
(21)      A.    It's possible, yes.  I don't -- you're asking
(22)    me the question, so I'm assuming that you've looked at
(23)    it and you've seen it cited.  I don't doubt that it's
(24)    cited in other.  But you said I relied on him
(25)    extensively, and I'm not sure that's the same meaning.
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 (1)      Q.    Fair enough.  But you did rely on Mr. Byrkit?
 (2)      A.    We cited him, yes.
 (3)      Q.    All right.  Let's turn to the next page,
 (4)    which is -- I guess it's 5-12?
 (5)      A.    Okay.
 (6)      Q.    And this is at the very bottom paragraph and
 (7)    the last few lines of the paragraph, and it's talking a
 (8)    little bit about later conditions, poststatehood, but
 (9)    the impacts of humans.
(10)              Could you take a look at that and read that
(11)    section that I highlighted for you?
(12)      A.    It says in the last full paragraph on
(13)    Page 5-12, the highlighted part says "There was a
(14)    fairly large flood recorded downstream on the Verde
(15)    River in 1952, but it evidently did not dramatically
(16)    impact the flood channels in the Camp Verde area.
(17)    Human encroachment on the flood channel may have caused
(18)    much of the channel narrowing."
(19)      Q.    Do you have any reason to disagree with that
(20)    statement?
(21)      A.    No.
(22)      Q.    And then to turn your attention to the next
(23)    page on the excerpt I have here, which is 524, 5-24.
(24)      A.    Okay.
(25)      Q.    And this is just at the end of a paragraph.
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 (1)    Could you read that highlighted section there, which is
 (2)    about -- starts about halfway down that paragraph on
 (3)    that page?
 (4)      A.    Yes.  It says "Several large floods occurred
 (5)    during this period," and in the previous sentence it's
 (6)    talking about between the surveys of 1877 and 1950, so
 (7)    I think that's the "this period."
 (8)      Q.    Uh-huh.
 (9)      A.    "Several large periods occurred during this
(10)    period, as was noted above, and changes in the
(11)    flood-channel positions probably occurred as well.  In
(12)    the Clarkdale area, human activity likely significantly
(13)    altered the portion of the low-flow channel as well."
(14)      Q.    And you don't disagree with that statement?
(15)      A.    No.
(16)      Q.    So I'm going to move forward, and I would
(17)    like to go through the PowerPoint and just touch on
(18)    some slides; and, again, I'm going to really try hard
(19)    not to touch on anything that's been talked about
(20)    before.
(21)      A.    Okay.
(22)      Q.    No. 35 or, I guess, Slide 35, if you could
(23)    turn to that, please?
(24)              Are you there?  Okay.
(25)      A.    Yeah.
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 (1)      Q.    So with this slide, one of your, kind of,
 (2)    conclusions is, "Therefore," you say at orange bullet
 (3)    point two, "Streams were more navigable than indicated
 (4)    by flow poststatehood data."
 (5)              That's right; that's what you conclude?
 (6)      A.    Yes.  I agree with my bullet, yes.
 (7)      Q.    Okay.  I thought you might.
 (8)              But you're not saying that there aren't other
 (9)    factors that would impact navigability beyond just
(10)    flow; is that right?
(11)      A.    That's correct.
(12)      Q.    So you believe there are other factors that
(13)    impact navigability?
(14)      A.    Yes.
(15)      Q.    And you've talked about a few of these today.
(16)    Could you list a few for me?
(17)      A.    Sure.  Flow depth, flow width, the presence
(18)    of obstacles, obstructions.  I'm sorry.  I said the
(19)    wrong word there.  I believe I heard a gasp from the
(20)    back.  And then I just have to defer back to the other
(21)    things I've said earlier in the week.
(22)      Q.    Okay.  That's fine.
(23)      A.    That's what comes to mind right now.
(24)      Q.    Turn to 54, Slide 54, please.
(25)              In bullet point, looks like, nine,
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 (1)    "Significant Human Impacts," so you're concluding here,
 (2)    talking about Verde River Segment 2, that there were
 (3)    significant human impacts.
 (4)              Are these impacts on the flow, impacts on the
 (5)    channel, or both?
 (6)      A.    Both.
 (7)      Q.    Could you turn to Slide 84?
 (8)              What were the impacts, in your view, and
 (9)    we're looking at the gage -- or the ditches and
(10)    diversions here, and I'm focusing on Segment 2.
(11)              What were the impacts of the ditches on the
(12)    channel of the river?  I'm not talking about the flow
(13)    of the river so much as the channel of the river.
(14)      A.    Well, there are a number.  Of course, in the
(15)    vicinity of the ditch itself, the ditch isn't an
(16)    obstacle.  It's a big pile of dirt or debris or rock or
(17)    whatever they built the dam out of in order to divert
(18)    into the ditch, or it's a modification of the geometry
(19)    so that you can divert flow off to the side.
(20)              There are different ditches that have
(21)    different configurations for taking water out of the
(22)    stream.  So they've got some sort of physical
(23)    modification of the stream channel itself at the point
(24)    of diversion.  So there's a modification there.
(25)              As a consequence of those diversions, if it's
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 (1)    a dam, for instance, you're going to deposit -- you're
 (2)    going to slow down water, which will cause deposition
 (3)    of sediment, typically widens out the wet part of the
 (4)    channel, makes it deeper and wider; will induce
 (5)    sediment deposition at the upper end of that ponding
 (6)    area, which could induce some braiding at that point.
 (7)              Downstream in the channel it's possible to
 (8)    have some scour there, because you've deprived sediment
 (9)    that would otherwise have moved downstream.
(10)              In the case of, let's say, for the Verde
(11)    Ditch, as I think Mr. Lynch was saying the other day,
(12)    is it's basically dry downstream of that.  The
(13)    consequence of not putting water in the river as a
(14)    normal basis is the stream makes an adjustment to that
(15)    or the river makes an adjustment to that, and so you
(16)    start to lose some of the stream features.  So it
(17)    doesn't really look much like a stream, and then you've
(18)    proceeded downstream.  And it depends on the degree of
(19)    the amount of diversion and the style of the diversion.
(20)              You can also have physical changes in the
(21)    stream where return flows come back in.  They can
(22)    create scour or erosion of channel banks when the water
(23)    spills back in, can change the appearance of it.  But
(24)    you asked me to exclude the changes in water.  But
(25)    there are consequences to the stream by taking water
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 (1)    out of it.  It could affect the vegetation and habitat
 (2)    and et cetera.
 (3)      Q.    Would it remove, I think the word would be,
 (4)    strainers or things like that?
 (5)      A.    If you took enough water out of a river that
 (6)    you deprive flow and there was not an adequate high
 (7)    groundwater table, you could reduce the number of
 (8)    trees.  But if there's no water there, it's not really
 (9)    a strainer, because a strainer implies you're boating
(10)    through it.
(11)              But I would say by removing low flows, it
(12)    could actually increase.  Yeah, that could go either
(13)    way.  I've seen it both.
(14)              In the case of the Verde, I'm trying to think
(15)    about the Verde below some of those ditches.  And my
(16)    recollection was in trying to boat through there, I
(17)    think I described this the other day.  I'm not
(18)    recalling a lot of woody vegetation.  It was mostly
(19)    marshy, brushy type vegetation, shrubby type things
(20)    that were immediately downstream.
(21)              So those are not very strainery there, pretty
(22)    flexible; but, again, there's not a lot of water.
(23)      Q.    Can you turn to 95, Slide 95.  And these are
(24)    the recollections, it looks like, of kind of old-timers
(25)    in the valley, a Jessie Shelley and one of the
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 (1)    Wingfields; is that right?
 (2)      A.    That's what I understand, yes.
 (3)      Q.    And these recollections were taken in 1954?
 (4)      A.    That's correct.
 (5)      Q.    Do you know how far they were recalling back
 (6)    when they made these recollections?
 (7)      A.    They don't specifically say.  They don't say
 (8)    on this date.  But what I took from them, reading the
 (9)    excerpts that were collected by the historians that did
(10)    this work, was that it was that they were looking --
(11)    they were recalling what it looked like when they first
(12)    remembered the river.  So I took that to be, as I
(13)    reported here, sometime after they arrived.
(14)      Q.    So it would have been several decades, at
(15)    least, or much longer than that, in fact?
(16)      A.    I think that was the point of the exercise --
(17)      Q.    Right.
(18)      A.    -- was to find out what it looked like a long
(19)    time ago.
(20)      Q.    And you would agree that through the lens of
(21)    time, memories can change?
(22)      A.    I can hardly remember lunchtime, so...
(23)      Q.    Especially today.
(24)      A.    Well, most days.
(25)      Q.    And we don't know if the recollections are
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 (1)    winter or summer, spring or fall?
 (2)      A.    My guess is that they were just kind of
 (3)    generally characterized.
 (4)      Q.    General recollection.
 (5)      A.    Yeah.
 (6)      Q.    And then can you go to 98?
 (7)              And this is Mr. Palmer, and it looks like the
 (8)    information was taken from him in 1979; is that right?
 (9)      A.    I think he wrote something himself in 1979.
(10)    You could look at the report and the reference, but
(11)    it's either him or a relative.
(12)      Q.    But they were recalling back many years back?
(13)      A.    Yeah.
(14)      Q.    So the same lens of time analysis applies?
(15)      A.    I would assume so, yeah.
(16)      Q.    And we don't know if this is winter or summer
(17)    or spring high flow?
(18)      A.    We don't.
(19)      Q.    Right.
(20)              Let's go to 99.
(21)              I was struck by this slide because it seems
(22)    to point out these conflicting memories and the
(23)    confusion of accounts, and that's what you were getting
(24)    at with this slide, right?
(25)      A.    Yes.
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 (1)      Q.    Okay.  Would you agree that contemporaneous
 (2)    records, such as military records or government
 (3)    records, might be more reliable than historical
 (4)    accounts taken many years later from settlers or what
 (5)    have you?
 (6)      A.    Yes.  You asked me if they might be, and I
 (7)    would agree that they might be.  In fact, I would go
 (8)    further and say that I would expect them to be.
 (9)      Q.    You would agree they're most likely to be?
(10)      A.    Yes.
(11)      Q.    I'm going to skip a few of my questions,
(12)    because I can tell we're getting toward the end.
(13)              Okay.  I'm going to take you to Slide 106,
(14)    and I know we've looked at this slide a lot, so I
(15)    apologize.
(16)      A.    No need.
(17)      Q.    This is the fording the river slide, is what
(18)    I've come to call it.
(19)      A.    Okay.
(20)      Q.    I remember in your testimony earlier on
(21)    Monday, I think you testified that you thought that
(22)    this might be like 1 1/2 feet deep; is that correct?
(23)      A.    Yeah.  I think Ms. Hernbrode was asking about
(24)    the vehicle in the back, and she was asking
(25)    specifically regarding the back of that vehicle; and
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 (1)    that's kind of my guess there.
 (2)      Q.    Is it possible that vehicle's tread is in a
 (3)    hole?
 (4)      A.    Yeah.
 (5)      Q.    Yeah?
 (6)              And I know there have been other questions
 (7)    about the seasonality, so I'm not going to ask that.
 (8)    But this question comes to mind when I look at all
 (9)    these photographs.  Do you remember Mr. Farmer
(10)    testifying yesterday?
(11)      A.    Yes.
(12)      Q.    And do you recall one of the things he said
(13)    was, is he said -- and I probably won't get this
(14)    perfect, but he said it's pretty difficult to tell the
(15)    depth of the river from a photograph.  He said
(16)    experience is best.  Do you recall that?
(17)      A.    Yes.
(18)      Q.    And we have no experience at all with these
(19)    photographs that we've been looking at; we're just all
(20)    looking at them and kind of making assumptions?
(21)      A.    Yeah, I think the kind of photograph he was
(22)    talking about was a photograph of the river without any
(23)    other context.  So, for instance, if there were a
(24)    picture of a river with a guy standing in a survey,
(25)    with a survey rod in his hand, it would be very easy to


Page 815


 (1)    tell the depth.  And, similarly, when we have a vehicle
 (2)    in the river, we have a better context.  Take the
 (3)    vehicles out, and I think our estimates of depth would
 (4)    be more speculative.  And I think that's what he was
 (5)    getting at.
 (6)      Q.    But in context of all of these photographs,
 (7)    do you agree that it's pretty difficult to tell depth
 (8)    of the river from photographs?
 (9)      A.    If you would ask me that question about this
(10)    photograph --
(11)      Q.    Sure, let's talk about that photograph.
(12)      A.    Yeah, I would say my ability to estimate the
(13)    depth would be decreased compared to one where I had
(14)    one with a car sitting in it.
(15)      Q.    Right.  So let's go back to that 106 then.
(16)    So we have this tread that's in the back here, and
(17)    you're estimating, from your view of the photograph,
(18)    that it's 1 1/2 feet.  We don't know if it's in a hole?
(19)      A.    We don't.
(20)      Q.    Do you agree people take pictures oftentimes
(21)    to document things that are unique or special or an
(22)    unusual occurrence?
(23)      A.    I know I do.
(24)      Q.    I think we all do, right?
(25)              Let's go to Slide 110, another one we've seen
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 (1)    a few times.
 (2)              We don't -- do you know what these soldiers
 (3)    are actually doing in this boat, besides floating?
 (4)      A.    They're sitting, yes, and they look like
 (5)    they're actually pulled up on the shore a little bit;
 (6)    but other than that, what their overall objective of
 (7)    being in a boat is, I don't know.
 (8)      Q.    We don't know if -- well, I mean from this
 (9)    you can tell that they're not loaded up with beaver
(10)    pelts?
(11)      A.    I don't see any beaver pelts, if that's --
(12)    that's probably the most direct way of answering your
(13)    question.
(14)      Q.    And we don't see implements for farming?
(15)      A.    No.
(16)      Q.    Or mining equipment?
(17)      A.    No.  But we don't see below the gunnel, so we
(18)    don't know what's in there.  We don't see any of that.
(19)      Q.    But it's not a well-laden boat is it?
(20)      A.    It's not piled up over the gunnels.
(21)      Q.    Okay.  They could just be out for a day
(22)    floating?
(23)      A.    And that's entirely possible.  But I would
(24)    say -- you know, you're asking how laden the boat is.
(25)    Typically when you load a small boat like this, you try
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 (1)    not to pile it up too high above the gunnels.
 (2)      Q.    But we don't see anything there?
 (3)      A.    You're correct.
 (4)      Q.    Okay.
 (5)      A.    I'm not disagreeing with that at all.
 (6)      Q.    Thank you.  Let's go to 112.
 (7)              So this is an interesting slide.  Do we know
 (8)    the date of this slide?  Maybe someone asked this, and
 (9)    I'm sorry if they did.
(10)      A.    No.  If I knew the date, I think I would put
(11)    it on there.
(12)      Q.    And we don't know the season?
(13)      A.    Correct.
(14)      Q.    And we can't tell the depth, can we?
(15)      A.    We cannot.
(16)      Q.    Right.  We don't know if it was a flood?
(17)      A.    It looks like a lot of water.  It doesn't
(18)    look like it's particularly raging or anything, but it
(19)    does look like a lot.  But other than that, no, we
(20)    don't know if it's a flood.
(21)      Q.    And this little bridge we see is, it looks
(22)    like, a footpath, right?
(23)      A.    It does.
(24)      Q.    And a footpath --
(25)      A.    I think that's what it's called in the --
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 (1)      Q.    Yeah.  Well, footbridge.
 (2)      A.    Yeah.
 (3)      Q.    Yeah.  And a footbridge or a footpath is good
 (4)    for crossing even shallow muddy waters if you didn't
 (5)    want to get your skirt wet or, in your case, your boots
 (6)    wet?
 (7)      A.    That's true.
 (8)      Q.    Could you go to 117 real quick?  I'll try to
 (9)    speed this up.
(10)              Do we know if this is below Oak Creek or
(11)    above Oak Creek, this photo?
(12)      A.    My guess is that if you asked Win Hjalmarson
(13)    that question, he would be able to pinpoint it; but
(14)    it's just labeled near Oak Creek, and I have not
(15)    bothered to drive out there and try to match the
(16)    terrain, so I don't know.
(17)              From the shape of that hill right there, it
(18)    seems like something I could do pretty easily, figure
(19)    out whether it's above or below; but as I sit here
(20)    right now, I don't know.
(21)      Q.    And Mark asked you a lot about riffles and
(22)    different things, so I just want to circle back real
(23)    quick.
(24)      A.    Okay.
(25)      Q.    There's no way to tell if this was during a
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 (1)    monsoon or a heavy flood event, is there?
 (2)      A.    It doesn't like a heavy flood event, and I
 (3)    don't see any evidence of monsoon; but I suppose it
 (4)    could have been during monsoon season.
 (5)      Q.    Sure, monsoon season or maybe spring and
 (6)    summertime?  I can't tell from the vegetation.
 (7)              And I think this might be the same slide.  So
 (8)    119?
 (9)      A.    This one was duplicated somewhere else.
(10)      Q.    Right, and maybe they asked you then.  We
(11)    can't tell if this is winter or spring or the season?
(12)      A.    In fact, from the label that the Library of
(13)    Congress put on it, they can't tell you for sure that
(14)    it was 1885.  So that's true.
(15)      Q.    Okay.  127, if you could.
(16)              There's been a lot of talk about the
(17)    collapsible boat or the ferry that was used by the
(18)    military under bullet point -- the big orange bullet
(19)    point two.
(20)      A.    Okay.
(21)      Q.    And then your historical boating account kind
(22)    of overview says "Boat used as a ferry."  That's the
(23)    boat you're talking about, am I right, the collapsible
(24)    boat that couriered -- that was used for couriers to
(25)    cross in high water times?
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 (1)      A.    There was that, and -- yes, there was that
 (2)    boat that was described that way.  I think there's
 (3)    another account of someone during a flood using some
 (4)    kind of a boat out there.  So, but probably, I guess,
 (5)    probably the most accurate way to answer that.
 (6)      Q.    I'm inexperienced with boating, and so when I
 (7)    think of ferries, I think of something much more
 (8)    substantial.  So I just wanted to make sure we're
 (9)    talking about this boat used in high water to cross
(10)    across.
(11)      A.    Yeah, and I understand.  I think typically we
(12)    think of a ferry that's something you can drive your
(13)    car on or a wagon on or something like that.  But
(14)    ferrying is an activity just to go across the river.
(15)      Q.    And they ferried -- they didn't ferry
(16)    livestock or they didn't ferry goods that we know of?
(17)    I don't think they could fit livestock in the boat, but
(18)    that would be fun.
(19)      A.    There were canvas boats that the military
(20)    used.
(21)      Q.    But I'm asking about this one.  Do you know
(22)    if this one was used for that?
(23)      A.    I'll answer, if you give me a chance.
(24)      Q.    Sorry.
(25)      A.    The military, as early as the Civil War, had
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 (1)    canvas boats that they used to ferry.  They used them
 (2)    in military campaigns.  And so, yes, they were taking
 (3)    their cavalry horses, canonry, soldiers, lots of
 (4)    wagons, supply wagons, et cetera, across in these
 (5)    collapsible boats.
 (6)              So they weren't necessarily little, tiny
 (7)    boats.  And we don't know a whole lot else about this,
 (8)    what they used, and so it could have been something
 (9)    similar to what was used in the Civil War.  And I think
(10)    I introduced some evidence on that in my boating
(11)    presentation previously.  But we don't know a lot about
(12)    that.  So, but it could have been.
(13)      Q.    But you don't know that?
(14)      A.    Correct.
(15)      Q.    Can you go to 137?
(16)      A.    Yes.
(17)      Q.    So this slide you had talked about "All went
(18)    well until boat wrecked on a rock," right?
(19)      A.    Yes.
(20)      Q.    And there was some discussion that they
(21)    floated their boat down the river, perhaps like one
(22)    mile.
(23)      A.    After it tipped over?
(24)      Q.    After it wrecked.
(25)      A.    Yeah.
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 (1)      Q.    And I believe you testified that might have
 (2)    been some poetic license?
 (3)      A.    It seems a little unusual for the part of
 (4)    river that they were in, that -- unless there was a
 (5)    flood that came up.  It was monsoon season, apparently,
 (6)    in August, and, you know, they were caught in some sort
 (7)    of flash flood unprepared and not expecting it.  That
 (8)    section of the river in August at normal flow rates,
 (9)    you would almost have to work to stay on an upside down
(10)    boat for a mile.
(11)      Q.    And I think that goes to the questions I have
(12)    with many of these accounts, in that we just don't know
(13)    how much poetic license is being used in these
(14)    accounts, do we?
(15)      A.    You know, it's funny you ask that question,
(16)    because it seems like the nonnavigability folks want to
(17)    rely heavily on the accounts that said somebody had a
(18)    crash or, you know, that they were daring adventurers
(19)    or whatnot.  We rely pretty heavily on that.  But when
(20)    it says they made it, you're like, well, I don't know,
(21)    that's poetic license, or whatever, so...
(22)              You know, when I read these articles, do I
(23)    see that they're using fanciful language, and am I
(24)    confused by it, whether it's fanciful or reporting?
(25)    No.
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 (1)      Q.    Okay.
 (2)      A.    I think it's pretty clear what direction this
 (3)    is.  And in this case, did they float a mile?  I don't
 (4)    know.  Did they walk exactly 60 miles?  Probably not.
 (5)              You know, I think what I took from this, I
 (6)    think the facts that I think you could say is they
 (7)    wrecked their boat, they lost their gear, they were in
 (8)    the water for a while hanging on to their wrecked boat,
 (9)    whatever that meant, and they had to walk a long ways
(10)    out of there.
(11)      Q.    Okay.  But you relied on an account that you
(12)    yourself says used poetic license?
(13)      A.    Did I use that term poetic license?
(14)      Q.    I'm pretty sure you did.
(15)      A.    Well, we'll see when the transcript comes
(16)    out.
(17)              What I meant by that was, is they might have
(18)    had a -- I would like to say they had a different
(19)    standard of fact-checking than we like to use today,
(20)    but today's press probably not much better in some
(21)    cases.  But, yeah.  So I would say it was more typical
(22)    at that time to be not so concerned about the precise
(23)    details; but I think the overall tenor of the story, I
(24)    think that the basic facts looked to me like that
(25)    they're sound reporting on that.
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 (1)      Q.    Okay.  Go to 140, please.
 (2)              And I just want to close the loop on this.
 (3)    This Betty, is it Tome, Tome?  You don't know?  Okay.
 (4)      A.    I didn't speak to her, so I don't know.
 (5)      Q.    Okay.  Well, my guess is as good as yours.
 (6)              So Betty.  This suggests that the soldiers
 (7)    used a fishing boat, and that she was interviewed -- or
 (8)    not interviewed.  Her oral history was reviewed for
 (9)    purposes of your 2003 report, correct?
(10)      A.    Well, actually, I think she was interviewed
(11)    when we prepared the 1992 report.
(12)      Q.    I do too.
(13)      A.    I think that's when that happened.  And that
(14)    report was revised in 2003, the one that you were
(15)    showing me earlier.  And so this would have been what
(16)    we got from her at that time.
(17)      Q.    Did any -- was there any verification, or was
(18)    this just her recollection, that fishing boats were
(19)    used?
(20)      A.    No, this was just oral history.  So it's an
(21)    old-timer, what do you remember.
(22)      Q.    A recollection?
(23)      A.    Yeah.
(24)              And, now, as I sit here, I don't even know if
(25)    she was an old-timer.  She just may have been a local
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 (1)    historian.
 (2)      Q.    Yeah, I think she was a local historian.
 (3)              145, please.
 (4)      A.    Of course, anybody who was there in 1992 is
 (5)    probably an old-timer now, so...
 (6)              Myself included.
 (7)              92, 192?
 (8)      Q.    Did I say that?  I meant 145.
 (9)      A.    Okay.
(10)      Q.    When you're talking about historical boating
(11)    accounts on this and you talk about the military, what
(12)    do you mean by that, in terms of a boating account with
(13)    the military?  Is it the gentleman -- is it the ferry?
(14)      A.    Yes.
(15)      Q.    Okay.  And then the one below it that says
(16)    "Ferries," is that something different?
(17)      A.    There was also a ferry, a different military
(18)    ferry.  And then I would throw in the category where we
(19)    had these accounts of somebody building a rock dam at
(20)    Perkinsville, that's a ferry-like activity, in my mind.
(21)      Q.    146, please.
(22)              On this table we're talking about Segments
(23)    Boated Historically, and under, I think, Segment 2 you
(24)    have an X for Floating Logs.
(25)              Did I miss that?  Were there floating logs in
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 (1)    Segment 2?
 (2)      A.    That was one of the historians we just talked
 (3)    about.
 (4)      Q.    Floating logs?
 (5)      A.    Yes.  Right there, the first bullet on
 (6)    Slide 140, Jim Byrkit said.  And that's another one I
 (7)    need to update the segments on, because clearly nobody
 (8)    was building lodges in --
 (9)      Q.    So this says Segment 3?
(10)      A.    Yes.  That's what I just said.  We need to
(11)    update; I needed to update the segments.
(12)              So what happened there is I changed the
(13)    segment numbers because I realized I wanted -- all
(14)    right?  And then I realized everybody else is using the
(15)    other segment numbers, and I thought that would be just
(16)    too confusing.  So I went back and changed what I
(17)    thought was all of them, and here's another one I
(18)    missed.
(19)      Q.    And these floating logs to build a lodge
(20)    occurred in 1958?
(21)      A.    No, that's when the information was coming
(22)    from.
(23)      Q.    Okay.  So do we know when he floated the
(24)    logs?
(25)      A.    No.
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 (1)      Q.    Do we know anything about this, other than --
 (2)      A.    I'd have to go back and look at it.
 (3)      Q.    Okay.  Just real quick on 150.
 (4)              Thank you.  This is the whole discussion of
 (5)    beaver dams, which I won't go into, but I did -- I was
 (6)    puzzled by this just a little bit.  Well, not puzzled,
 (7)    but interested.
 (8)              So neither one of these canoes in this
 (9)    picture is laden with a large amount of tonnage, is it,
(10)    or -- I don't know, or whatever.  I'm trying to pick
(11)    something that would go in this.  Pelts or 800 pounds
(12)    of mining equipment or what have you.  Is that correct?
(13)      A.    Neither one of them is laden with 800 pounds
(14)    of mining equipment or pelts, that I can see, no.
(15)    That's correct.
(16)      Q.    So they just have regular, it looks like in
(17)    both pictures, camping gear, or at least in one perhaps
(18)    camping gear, and in the bottom one maybe nothing but
(19)    for a day trip?
(20)      A.    I don't see anything else in the one on the
(21)    bottom.
(22)      Q.    Yeah.
(23)      A.    But I would point out that you have got three
(24)    people in that canoe, so that third person adds some
(25)    weight, so...
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 (1)              And quite often the trappers were paddling
 (2)    solo, so that now instead of three people, you have one
 (3)    person.  So equivalent weight, you know, you look like
 (4)    to me, compared to when I go down the river paddling
 (5)    solo, these guys have probably an extra 500 pounds.
 (6)      Q.    But you agree if you were a trapper traveling
 (7)    solo in a canoe and you have a substantial amount of
 (8)    weight in that canoe, getting over a beaver dam might
 (9)    be just a little hard, or at least harder than what
(10)    these folks are experiencing in these pictures?
(11)      A.    True.  One person pulling a canoe over versus
(12)    three persons pulling a canoe over, that's just simple
(13)    physics.  The one person is going to work harder.
(14)      Q.    I'm sensing everyone is very ready to be done
(15)    and go home.
(16)      A.    Take your time.
(17)      Q.    Yeah, wouldn't that be good.
(18)              See, the timer is going off.
(19)                   CHAIRMAN NOBLE: Well, if you can wrap


(20)    it up today, I think we're just as happy.
(21)                   MS. ARMSTRONG: I have only, I think,
(22)    one more question that I feel I have to ask.
(23)    BY MS. ARMSTRONG: 
(24)      Q.    Can you go to Slide 216?
(25)              This is talking about the Lessons from the
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 (1)    John Day River, right?
 (2)      A.    Yes, it is.
 (3)      Q.    And the bullet points here, these are bullet
 (4)    points that are saying this is what was found on the
 (5)    John Day River?
 (6)      A.    Yes.
 (7)      Q.    And you're using this to compare it to the
 (8)    Verde River?
 (9)      A.    Yes.
(10)      Q.    Okay.  The bottom bullet, you said "No
(11)    documented evidence of Indian canoe use"?
(12)      A.    That's correct.
(13)      Q.    Okay.  And you've reviewed the John Day
(14)    decision?
(15)      A.    Yes.
(16)      Q.    And you've read the facts of the John Day
(17)    situation and then you synthesized them into this?
(18)      A.    Yes.
(19)      Q.    At Page -- let's see.  At 392 of the John Day
(20)    decision, I reviewed it.  Do you recall any discussion
(21)    in the John Day decision about the use of canoes,
(22)    Indian canoes?
(23)      A.    Yes.
(24)      Q.    Of any form?
(25)      A.    Yes, I do.
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 (1)      Q.    So do you agree that in the John Day decision
 (2)    that is discussed here, that they actually did talk
 (3)    about the presence of dugout canoes used by Native
 (4)    Americans?
 (5)      A.    My recollection -- yes, I do.
 (6)      Q.    You do?
 (7)      A.    Yes.
 (8)      Q.    So can you explain what you're saying here
 (9)    versus what that recollection is?  And maybe I'm just
(10)    confused on this.  I'm trying to understand.
(11)      A.    My recollection of what I read in there was
(12)    that there wasn't specific evidence that the Indians
(13)    were using canoes on John Day, but the Indians did use
(14)    them regionally.  But there wasn't any -- you know,
(15)    that's my recollection.
(16)              And there was some discussion of people
(17)    saying, well, I think they probably did, and other
(18)    people saying, well, you don't have any evidence of it.
(19)    So...
(20)      Q.    I think in the John Day decision, I'm going
(21)    to read just a section to you, and you tell me if this
(22)    refreshes kind of your memory of the case.
(23)              At Page 392 of the decision, it says "We
(24)    further note that, as described in detail in our
(25)    discussion of actual use below, at the time of
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 (1)    statehood, various Native American tribes in the
 (2)    Columbia River basin used dugout canoes, which
 (3)    typically drafted six to eight inches, for [fishing and
 (4)    travel]."
 (5)              Is that what you're remembering?
 (6)      A.    Yes.
 (7)      Q.    And then there's a footnote, which is
 (8)    Footnote 13, and the Court is citing an example.  Tell
 (9)    me if this example from Footnote 13 rings a bell.
(10)              It says "Though the plateau is an arid
(11)    environment, it is bisected by major river systems, the
(12)    Columbia and the Snake, and then all those multiple
(13)    tributaries, the Wenatchee, the Methow, the Okanogan,
(14)    the Yakima, Deschutes, the John Day, and these were
(15)    streams on which people traveled --"  I'm sorry, "which
(16)    native people traveled by canoe."
(17)              Does that ring a bell?
(18)      A.    I don't recall that specific footnote, but I
(19)    understood what you said to me, yes.
(20)      Q.    So that's specific; that at least the
(21)    evidence relied on by the Court was that Native
(22)    Americans specifically used the John Day River?
(23)      A.    That's not my understanding of what I read in
(24)    there.  But I agree that the footnote says that in the
(25)    Columbia basin this is what they did and that the John
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 (1)    Day is a tributary there.
 (2)      Q.    "And these were streams."  This is the
 (3)    reference.
 (4)      A.    I heard you the first time.
 (5)      Q.    That's the tributaries, and then they say
 (6)    "and these were streams on which Native [American]
 (7)    people traveled by canoe."
 (8)                   MR. SLADE: Do you have a copy you could
 (9)    provide Mr. Fuller?
(10)                   MS. ARMSTRONG: I would be glad to.
(11)                   MR. SLADE: The footnote and the
(12)    context?
(13)                   MS. ARMSTRONG: I can give him this one.
(14)                   MR. SLADE: That would be great.
(15)    BY MS. ARMSTRONG: 
(16)      Q.    Would you like to see that, Mr. Fuller?
(17)      A.    It's always better to read it myself.
(18)                   MR. MCGINNIS: I think he might already
(19)    have one that I gave him this morning.
(20)                   MS. ARMSTRONG: Oh, that would be great.


(21)                   MS. HERNBRODE: The Northwest
(22)    Steelheaders case, is that what you're reading from?
(23)                   MS. ARMSTRONG: Yes.
(24)                   CHAIRMAN NOBLE: Yes, you did.  I can
(25)    certainly provide him with mine.
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 (1)    BY MS. ARMSTRONG: 
 (2)      Q.    And do you have that case in front of you
 (3)    now, Mr. Fuller?
 (4)      A.    What I'm looking at is -- I mean it says
 (5)    Northwest Steelheaders Association, Inc. an Oregon
 (6)    nonprofit, Raymond Dezellem and Richard "Rick" Allen,
 (7)    respondents versus David Simantel.  Starts on Page 383?
 (8)      Q.    And it's 112 Pacific 3d, right, just to be
 (9)    clear?
(10)      A.    It's 112 what?
(11)      Q.    Pacific 3d 383.
(12)                   MS. HERNBRODE: It's the P.
(13)                   THE WITNESS: Oh, I'm sorry, it says at
(14)    the top.
(15)    BY MS. ARMSTRONG: 
(16)      Q.    P.3d.
(17)      A.    It says "Cite as 112 P.3d."
(18)                   MS. ARMSTRONG: Thank you, Joy.
(19)    BY MS. ARMSTRONG: 
(20)      Q.    P3d, P dot 3d.
(21)              Okay.  So would you like to take a look at
(22)    Footnote 13, and it's on -- the easiest way is Page 9
(23)    of the decision, but if you want to look at it, it
(24)    starts at 392 of the actual citation.  I don't know
(25)    what you have in front of you, if you have it in the
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 (1)    same form as me.  But look for Footnote 13.
 (2)      A.    Yeah, the footnote is citing a paragraph at
 (3)    the top, where it says "We further note, as described
 (4)    in detail in our discussion of actual use below, at the
 (5)    time of statehood, various Native American tribes in
 (6)    the Columbia River basin used dugout canoes, which
 (7)    typically drafted six to eight inches, for fishing,
 (8)    travel, and trade."  And then it goes on to talk about
 (9)    modern boats.
(10)      Q.    But the footnote is there at 13; is that
(11)    right?
(12)      A.    It cites a Professor Beckham as testifying
(13)    that, and then what you just read me, "and these were
(14)    streams on which native people traveled by canoe."
(15)      Q.    And that included the John Day?
(16)      A.    It did.  Yes, it did.
(17)                   MS. ARMSTRONG: Okay.  Thank you,
(18)    Mr. Fuller.  I appreciate your patience with me.
(19)                   That's all I have.
(20)                   CHAIRMAN NOBLE: Time to wake up?  We're


(21)    going to get back together at 9:00 a.m. in the morning.
(22)    One of the things that we're going to do tomorrow after
(23)    lunch is try to estimate how many more days of hearing
(24)    we will need for the Verde River.  We ask you to do
(25)    your best and, also, bring with you, if that's
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 (1)    necessary, and you don't have it in an electronic
 (2)    format, your calendars for probably no earlier than
 (3)    February and most likely getting into March or April.
 (4)                   There are two lawyers standing.  We will
 (5)    go first with nice purple sweater.
 (6)                   MS. HERNBRODE: Sorry, Mr. Hood.  I
 (7)    stood up after you, but I'll go first.  You are
 (8)    engaging in the same discussion that the attorneys have
 (9)    been engaging in at every break, which is how much
(10)    longer are we going to be doing this.
(11)                   And I think our consensus from last
(12)    break is that we will put -- we'll have a little bit
(13)    more with Jon.  He'll likely be done in the first two
(14)    or three hours of tomorrow.
(15)                   Please feel free to chime in if anybody
(16)    thinks I'm getting this wrong.  And then we'll put
(17)    Mr. Hjalmarson.  He will likely be a day-plus of
(18)    testimony and cross.  So that gets us through all of
(19)    Thursday and marginally in -- at least marginally into
(20)    Friday and maybe half day into Friday.
(21)                   Nobody is very enthusiastic about
(22)    putting a witness on and stopping them either in the
(23)    middle of cross or direct or halfway through and then
(24)    getting them back off again.  If we stopped at that
(25)    point on Friday, we would be left with Mr. Burtell,
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 (1)    Mr. Littlefield, and Mr. Mussetter, which we do think
 (2)    we could do in the days you have scheduled in February,
 (3)    and our final rebuttal.
 (4)                   CHAIRMAN NOBLE: Mr. Hood.
 (5)                   MR. HOOD: I didn't have anything to
 (6)    say.  I just wanted to be able to see the Commission,
 (7)    and I'm really tired of sitting all day, so that's why
 (8)    I stood.
 (9)                   CHAIRMAN NOBLE: As I understand it,
(10)    after Friday the parties do not anticipate more than
(11)    three days of hearing?
(12)                   MS. CAMPBELL: No.  Cynthia Campbell for
(13)    the City of Phoenix.  The City of Phoenix also has a
(14)    witness that they would like to present when we come
(15)    back.
(16)                   MS. HERNBRODE: There's our mystery
(17)    expert.
(18)                   MS. CAMPBELL: Dr. Jack August.
(19)                   CHAIRMAN NOBLE: Cynthia, how much time


(20)    do you expect your witness to take; two days, three?
(21)                   MS. CAMPBELL: I don't anticipate that
(22)    he's going to be a witness of the lengthy caliber that
(23)    Mr. Fuller or any of the other major party witnesses
(24)    are going to be or have been.  I think Dr. August could
(25)    probably be done easily in a day, if less; probably
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 (1)    less.
 (2)                   MS. HERNBRODE: That may change the
 (3)    calculation, Mr. Chairman.
 (4)                   CHAIRMAN NOBLE: Is your witness
 (5)    available tomorrow or Friday afternoon?
 (6)                   MS. CAMPBELL: No, sir.
 (7)                   CHAIRMAN NOBLE: Let's go forward then
 (8)    with the plan that we already have in place for three
 (9)    days sometime in the new year, and we won't have a
(10)    meeting on scheduling tomorrow after lunch.  We'll just
(11)    go forward with the plan that we have.
(12)                   MS. HERNBRODE: Mr. Chairman, you did,
(13)    at one point at a previous hearing, discuss scheduling
(14)    out for the -- because we know we're going to have to
(15)    meet on the Salt at some point, scheduling out for
(16)    those.  Would you like to do that tomorrow afternoon?
(17)                   CHAIRMAN NOBLE: We will take time to do


(18)    scheduling tomorrow afternoon.
(19)                   Is there anyone else that wishes to
(20)    change the Chair's mind?
(21)                   (No response.)
(22)                   CHAIRMAN NOBLE: Okay.  We'll see you
(23)    tomorrow.
(24)                   (The proceedings adjourned at 5:28 p.m.)
(25)   
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            1                 CHAIRMAN NOBLE:  Okay.  Now we're back

            2  in session.  Can the record please show the presence of

            3  Commissioner Horton, Commissioner Allen, Commissioner

            4  Noble.

            5                 Mr. Slade, do you have some additional

            6  questions for Mr. Farmer?

            7                 MR. SLADE:  I do, Mr. Chairman.

            8                 CHAIRMAN NOBLE:  Please go ahead.

            9                 MR. SLADE:  Good morning, Commissioners.

           10

           11                     REDIRECT EXAMINATION

           12  BY MR. SLADE:

           13      Q.    Good morning, Mr. Farmer.

           14            You were asked yesterday a lot of questions

           15  by Ms. Montgomery about the use of modern technologies;

           16  is that correct?

           17      A.    Yes.

           18      Q.    You were asked about dry suits, a radio,

           19  safety equipment, more durable boats, GPS, maps, the

           20  internet, modern gages, weather channel; is that

           21  correct?

           22      A.    That's correct.

           23      Q.    So that the Commission's understanding is

           24  clear regarding your position, do you think the Verde

           25  River could have been navigated as a highway for
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            1  commerce without those modern technologies?

            2      A.    Absolutely.

            3      Q.    So it could have been navigated at the time

            4  of statehood with the technologies that were available

            5  then?

            6      A.    Yes.

            7      Q.    And could it have been done by someone

            8  without your vast experience?

            9      A.    Yes.  It's done every day that way.

           10      Q.    And that begs the question why do you use

           11  modern technology?

           12      A.    Well, it's more convenient.  It makes life

           13  easier.  In this day and age, it's a very fast life,

           14  and that just helps us get on the river quicker.

           15      Q.    So if we use an analogy, what kind of truck

           16  do you drive?

           17      A.    F-150.

           18      Q.    Why don't you drive a Model T?

           19      A.    It would be fun, but it would take longer to

           20  get where I'm going.

           21      Q.    Do you think you could still drive a Model T

           22  from Camp Verde to Phoenix if you had to?

           23      A.    Sure, you could.

           24      Q.    Mr. Hood asked you some questions about your

           25  definition of navigability, and I would like to give
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            1  you a chance to put that in context.  You said

            2  yesterday you believe a river can be navigable when

            3  it's as low as 2 to 6 inches; is that right?

            4      A.    Yes.

            5      Q.    Can you explain what you meant when you said

            6  that?

            7      A.    Well, basically, the 2-inch depth is

            8  navigable if that is not the entire depth of the entire

            9  reach of the river.  If that's the shallowest that the

           10  river gets in short spots, that doesn't impede

           11  navigability.

           12      Q.    And were you saying in any way that the

           13  average depth of the Verde is from 2 to 6 inches?

           14      A.    Absolutely not.

           15      Q.    Were you here for Mr. Fuller's testimony on

           16  Monday?

           17      A.    Yes.

           18      Q.    And did you hear his accounts of historic

           19  boat trips that were successful in that whitewater

           20  portion of the Verde?

           21      A.    Yes, I heard that.

           22      Q.    Segment 3?

           23      A.    Yes.

           24      Q.    Does that surprise you at all?

           25      A.    No.
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            1      Q.    If you don't have a guide and you don't know

            2  the river well, how do you determine if a rapid or a

            3  danger is coming up?

            4      A.    You generally use your senses, and hearing

            5  and eyesight would be the two that you would be able to

            6  tell what's coming up in front of you.

            7      Q.    And if you have a concern about the river,

            8  what do you do?

            9      A.    Well, you park the boat and get out and walk

           10  the bank, go down and have a look at what's coming up.

           11      Q.    Is that hard to do on the Verde?

           12      A.    It's easy.

           13      Q.    You were asked the question about your

           14  temperament and your -- I guess your gruffness, and you

           15  said you were potentially a mountain man in temper.

           16            Do you have to be as burly as a mountain man

           17  to navigate this river?

           18      A.    No, you don't.

           19      Q.    And have you traveled on the river with

           20  people that are not as adventure-inclined?

           21      A.    Yes, I have.

           22      Q.    Did they have any issues?

           23      A.    No.

           24      Q.    Were they in canoes?

           25      A.    Sometimes, yes.
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            1      Q.    You heard Mr. Lynch yesterday talk about

            2  improvements that he's made on the river; is that

            3  right?

            4      A.    Yes, I heard that.

            5      Q.    And you have boated the river before

            6  Mr. Lynch had his commercial operation; is that

            7  correct?

            8      A.    That's correct.

            9      Q.    Were the segments that he talked about where

           10  he made improvements, were those still navigable?

           11      A.    They were navigable before he made those

           12  improvements.

           13      Q.    Did you receive any questions about rapids or

           14  significant impediments regarding Segment 2 or

           15  Segment 5 yesterday by Mr. Heilman?

           16      A.    If I did, there were very few.

           17      Q.    Do you recall which ones?

           18      A.    I don't recall any.

           19      Q.    Was one of them Roller Uno?

           20      A.    Oh, yeah, the one that's 100 yards away from

           21  the end of that Segment 3, or Segment 2.  It's just

           22  above Beasley Flats.

           23      Q.    Okay.  So that would be still in Segment 2,

           24  but very close to Segment 3?

           25      A.    Yes, it would be.
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            1      Q.    We've reviewed some of your pictures

            2  yesterday on the PowerPoint, and you were talking about

            3  the depths in those pictures?

            4      A.    Yes.

            5      Q.    Were you able to talk about the depths based

            6  on looking at the pictures or based on your experience

            7  on the river when those pictures were taken?

            8      A.    It's, generally, the depths are from my

            9  experience.  It's pretty difficult to tell the depth of

           10  a river from a photograph.

           11      Q.    And how were you able to discern depths when

           12  you're on the river?

           13      A.    Well, again, where you can see the bottom is

           14  shallower; but a lot of times I've got a canoe paddle

           15  in my hand, and the blade is about a foot and a half in

           16  length and then the entire paddle is about 5 feet in

           17  length, so, you know, you just reach down and touch the

           18  bottom and you can pretty accurately measure the depth

           19  of it up to 5 feet.

           20      Q.    And do you do that regularly as you travel

           21  down the river?

           22      A.    From time to time.  In the shallow spots you

           23  can feel it in your natural paddle stroke.

           24      Q.    And that's the river in its not ordinary and

           25  natural condition?
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            1      A.    I've never boated it in its ordinary and

            2  natural condition.

            3      Q.    I would like to talk to you briefly about

            4  some of the guides you were questioned about yesterday.

            5  You were asked about Jim Slingluff's Guide; is that

            6  correct?

            7      A.    Yes.

            8      Q.    And is it true that Jim Slingluff asked you

            9  to update his guide?

           10      A.    Yes, that's true.

           11      Q.    So he had the trust in you and in your

           12  opinion of the river to be able to do that?

           13      A.    Yes.

           14      Q.    And of all the river accounts from the guides

           15  we heard yesterday, from all the guidebooks, were they

           16  talking about the river in its natural and ordinary

           17  condition?

           18      A.    No, they weren't.

           19      Q.    And of all the trips you've ever made on the

           20  river, were they when the river was in its natural and

           21  ordinary condition?

           22      A.    No.

           23      Q.    And so if you added 90 to 150 cfs to the

           24  river, what would happen to the navigability of the

           25  river?
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            1      A.    It would become quite a bit more navigable

            2  for different craft.

            3      Q.    So it's your opinion that the river in its

            4  ordinary and natural condition is and can be used as a

            5  highway for commerce?

            6      A.    Yes.

            7                 MR. SLADE:  Those are all the questions

            8  I have, Mr. Chairman.

            9                 CHAIRMAN NOBLE:  Thank you very much.

           10                 Does anyone else have any questions for

           11  Mr. Farmer?

           12                 (No response.)

           13                 CHAIRMAN NOBLE:  I have a few,

           14  Mr. Farmer, if you have some time.

           15                 THE WITNESS:  Sure.  I've got all day.

           16

           17                         EXAMINATION

           18  BY CHAIRMAN NOBLE:

           19      Q.    Just to follow up on where Mr. Slade just

           20  left off, I heard you respond to several of his

           21  questions regarding navigability.  Are you here

           22  testifying as an expert as to whether or not the Verde

           23  River was navigable in its natural and ordinary

           24  condition at the time of statehood?

           25      A.    No, I'm not.
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            1      Q.    When you say, in response to Mr. Slade's

            2  question, the river was navigable, please explain what

            3  you mean by the term navigable in your response.

            4      A.    It's my opinion that I could get a variety of

            5  different watercraft down the river unimpeded, heavily

            6  loaded, without problem, and I can do this at all times

            7  of the year because that river is perennial in nature.

            8      Q.    Would it be fair to say that when you talk

            9  about navigable, you're referring to boatable?

           10      A.    No, I think that I would call it navigable.

           11  I look back on it, and if I were a trapper or that type

           12  of thing, I would think that that would be the primary

           13  mode of transportation that I would utilize if that's

           14  what I was doing.

           15            I use the river by boat for other activities,

           16  whether it's fishing, whether it's hunting white tail

           17  deer, mountain lion, or exploring or looking/panning

           18  for gold.  I don't -- I use it, the river, basically,

           19  for primary transportation for other activities.

           20      Q.    Do you believe your understanding of the term

           21  navigable is interchangeable with the navigability that

           22  is being determined by this Commission?

           23      A.    Being a layman in the thing and just

           24  reviewing the tests that are there to determine

           25  navigability, I would say, in my personal opinion, that
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            1  the river is indeed navigable under those terms.

            2      Q.    So your understanding of navigability is the

            3  same that we are trying to determine?

            4      A.    That's my opinion, yes.

            5      Q.    Could you go back and review for us the

            6  history that you have had of experiences on the Verde

            7  River?

            8      A.    I've been boating it since high school.  My

            9  father boated it in the '50s.  He pretty much

           10  introduced me to it as a youngster.  I've been down it

           11  in multiple watercrafts, all seasons of the year, at

           12  low flow and at high flow.

           13            I've been, as recently as this past October,

           14  with my wife on the upper section.  Had a great time.

           15  You know, it's just a wonderful place to be.

           16      Q.    And I can't recall, but I believe you told us

           17  approximately or how many trips can you remember that

           18  you've taken?

           19      A.    I don't remember them all, but we go between

           20  three and five times a year, and I've been going since

           21  1973.  So I've run the math, and I've calculated I've

           22  been down 50 to 60 times.

           23      Q.    And when we say or when you say you've been

           24  down the river 50 to 60 times, is that generally in the

           25  area of Segments 1 through 5 as defined by Mr. Fuller?
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            1      A.    Yes, sir.

            2      Q.    Yesterday I believe Mr. Heilman asked you

            3  some questions about old Exhibit 12, this one, the

            4  "Verde River Recreation Opportunity Guide."  Do you

            5  have that in front of you or do you have that with you

            6  this morning?

            7      A.    Yeah, I can put it there right now.  I

            8  followed your advice last night.

            9      Q.    I believe I heard you respond to a question

           10  yesterday that -- or in response to a question, you

           11  said that you knew the author of this guide?

           12      A.    Yes, I'm familiar with Pete Weinel.

           13      Q.    Mr. Service?

           14      A.    No, not so much.

           15      Q.    Oh, I'm sorry, it says it's prepared by

           16  Forest Service.  I was just wondering if you knew.

           17      A.    Yeah, I got you.

           18                 COMMISSIONER HORTON:  A little humor.

           19                 THE WITNESS:  Mine's rather dry.

           20  BY CHAIRMAN NOBLE:

           21      Q.    It's the mountain man.

           22      A.    It's the adventurer in me, you're right.

           23      Q.    Who did prepare this report, as far as you

           24  know?

           25      A.    Pete Weinel.
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            1      Q.    And do you know Pete Weinel?

            2      A.    Yes, I do.

            3      Q.    How long have you known him?

            4      A.    He wrote -- I think he wrote this guide in

            5  the early '70s, somewhere around there.  I've known him

            6  as a Forest Service employee for over 20 years.

            7      Q.    And how would you describe your relationship

            8  with him or your knowledge of him?  Is it casual

            9  acquaintance or more than that?

           10      A.    It's always been professional.  It's been at

           11  official functions.  Yes, it's casual.  It's not an

           12  intimate friendship.

           13      Q.    Do you recall that there were some points

           14  that Mr. Heilman brought out to you with regards to the

           15  "Verde River Recreation Opportunity Guide" with which

           16  you disagreed?

           17      A.    Yes, I disagreed.  I guess that's a pretty

           18  good way to put it.

           19      Q.    Have you reviewed the guide other than what

           20  was presented to you yesterday?

           21      A.    I've read it, but it's been a number of

           22  years.

           23      Q.    How would you characterize the author's

           24  understanding or familiarity with the Verde River?

           25      A.    He had an excellent knowledge of that river.
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            1      Q.    And the Exhibit 12 is dated 1997.  However,

            2  it's your understanding that it was written as early as

            3  the early 1970s?

            4      A.    Yes, it was earlier than that.  It's been

            5  revised a number of times.

            6      Q.    Do you know if Exhibit 12 has been revised

            7  and updated to 1997, or is it the one that was first

            8  authored in the early '70s?

            9      A.    That, I don't know.

           10      Q.    Could we get you to turn to Page 2?

           11      A.    Okay.

           12      Q.    On the bottom of the first column on the

           13  left, I see it says there "Below 400 cfs (into

           14  Horseshoe R.), you will begin having trouble with rocks

           15  and other obstacles.  It is run at lower levels but can

           16  be very hard on equipment if certain rapids are not

           17  walked."

           18            Do you see that?

           19      A.    Yes.

           20      Q.    Are there rapids that need to be walked in

           21  that particular area, as described?

           22      A.    I have never experienced that personally.  I

           23  would disagree with that statement.

           24      Q.    When you say you disagree with that

           25  statement, is it your understanding that there are no
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            1  rapids that need to be walked, or that you disagree

            2  that some people might want to walk them?

            3      A.    There's nothing that even approaches a

            4  Class II rapid in that section.  He doesn't give a

            5  start.  He says approaching Horseshoe Reservoir, and

            6  he's saying he's setting the baseline at below 400 cfs.

            7            I've boated that section at far less water

            8  than that and never had any trouble in any riffle or

            9  drop in that portion of the river.

           10      Q.    From what you know of Mr. Weinel, would you

           11  say your experience on the river is equal to his,

           12  greater than his, or less than his?

           13      A.    I wouldn't want to make the comparison.

           14      Q.    I'm asking you to.

           15      A.    I don't have an answer to that.

           16      Q.    Do you know of his experience on the river?

           17      A.    I don't know of his years on the river.  I

           18  would assume that with his knowledge of the river and

           19  his job and what he did, that he would have an intimate

           20  knowledge of the river.  I would assume that.

           21      Q.    Again on Page 2, on the bottom right column,

           22  "The Verde Falls at mile 56.8 presents a special hazard

           23  to river-runners.  It can be a Class V under certain

           24  conditions and must be approached with extreme

           25  caution."
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            1            Do you see that paragraph?

            2      A.    I do.

            3      Q.    Do you agree with Mr. Weinel that under

            4  certain conditions Verde Falls can be a Class V rapid?

            5      A.    I would say that at extreme flood, that rapid

            6  is indeed a V and approaching a VI.  There are certain

            7  conditions that he's absolutely true, correct in his

            8  assumption.

            9      Q.    One of the comments you made yesterday was

           10  that as to this particular guide, Exhibit 12, that it

           11  was perhaps outdated and that there were other guides

           12  that were more current.

           13            Is that an accurate representation of what

           14  you said yesterday?

           15      A.    The river is a dynamic river.  It changes

           16  constantly.  This is in need of updating.  I think it's

           17  basically -- this publication was put out to try to

           18  keep raw beginners from going into certain sections of

           19  the Verde River and getting themselves in trouble.

           20            As far as a boating guide, you can get the

           21  same thing off of USGS topo maps.  That's basically

           22  what this is.

           23      Q.    Have you done any work to study the historic

           24  uses of the Verde River at or before statehood?

           25      A.    It would just be anecdotal, things that I've
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            1  heard.  I've done no formal studies of it.

            2      Q.    Would your opinion that the river was

            3  navigable at statehood be based on your experiences on

            4  the river?

            5      A.    Yes.

            6      Q.    Is there anything other than the anecdotal

            7  information you have received with regards to historic

            8  uses of the river; is there any other information that

            9  you would base your opinion on other than your

           10  experiences on the river?

           11      A.    That's correct.

           12      Q.    Nothing else?

           13      A.    Right.

           14      Q.    Okay.  I appreciated Mr. Slade's questions

           15  this morning about Mr. Slingluff.  I wanted to ask you

           16  about your relationship with Mr. Slingluff.  How long

           17  have you known him?

           18      A.    I've known Jim Slingluff since the '80s.

           19      Q.    Have you boated the river with him?

           20      A.    Yes, I have.

           21      Q.    On more than one occasion?

           22      A.    Yes, I have.

           23      Q.    Could you tell us what you know about

           24  Mr. Slingluff's current mental or health condition?

           25      A.    He's in final stages of Alzheimer's.
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            1      Q.    So we're not going to be able to hear from

            2  him?

            3      A.    No.

            4      Q.    And was Mr. Slade correct when he asked you

            5  questions about Mr. Slingluff having asked you to

            6  update his river guide?

            7      A.    That's true.

            8      Q.    Have you worked on that?

            9      A.    The copyright was transferred over to the

           10  Arizona Wildlife Federation when I was president of

           11  that organization.  Since I'm no longer on the board of

           12  directors over there, they've tried to make no move on

           13  it, on the -- it's just nothing's happened with it at

           14  all.

           15            So I've got all of Mr. Slingluff's original

           16  work on the "Verde Recreation Guide."  I've got his

           17  rough drafts.  You know, had spoken to him about the

           18  areas that needed to be updated in the "Verde

           19  Recreation Guide."  But other than that, nothing's been

           20  done.

           21      Q.    Now, my understanding from your testimony is

           22  that, generally speaking, with regards to the Verde

           23  River, you find it to be currently boatable and has

           24  been boatable, for all the experiences that you have

           25  had on it, in many different forms of watercraft; is
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            1  that correct?

            2      A.    That's correct.

            3      Q.    And that it is currently boatable or

            4  navigable in watercraft?

            5      A.    That's correct.

            6      Q.    Could we get you to pull up old Exhibit 34,

            7  the Southwestern Sportsman National Magazine of

            8  February 15th, 1991?

            9      A.    Certainly.

           10      Q.    Seems like there was a great deal of activity

           11  with regards to publications regarding the Verde and

           12  other small streams and rivers in Arizona in the early

           13  '90s and mid '90s.  Is that -- was there a bunch of

           14  activity that you can remember on that?

           15      A.    I don't remember anything coming out, but I

           16  mean you would read an article maybe once a year, twice

           17  a year.  Not a flurry of activity.

           18      Q.    In the blue box on Page 16, the first

           19  paragraph, of Exhibit 34, we reviewed this paragraph

           20  yesterday.  "Shallow creeks and rivers are boatable in

           21  many different canoes, but aluminum, canvas, and wood

           22  boats are easily damaged and difficult to repair.

           23  Plastic canoes are durable, slide easily over rocks,

           24  slip quietly through the water, and do not conduct heat

           25  or cold.  Plastic canoes can open areas to sportsmen
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            1  that are otherwise only a wish.  A properly designed

            2  plastic canoe, loaded with 250 pounds of paddler and

            3  gear, can float in as little as three inches of water."

            4            Do you see that paragraph?

            5      A.    I see it, sure.

            6      Q.    That last sentence, do you agree with that

            7  last sentence; that in as little as 3 inches of water

            8  you can float a 250-pound loaded canoe?

            9      A.    A properly designed canoe, that would be a

           10  true statement.

           11      Q.    And would you limit -- would you say that

           12  there are more than plastic canoes that could properly

           13  navigate in 3 inches of water?

           14      A.    Yes, any properly designed canoe out of any

           15  material could navigate in 3 inches of water.

           16      Q.    If I recall responses to Mr. Heilman's

           17  questions yesterday, you had some difficulty with the

           18  first sentence, "Shallow creeks and rivers are boatable

           19  in many different canoes, but aluminum, canvas, and

           20  wood boats are easily damaged and difficult to repair."

           21            Do you agree or disagree with that statement?

           22      A.    I don't agree that aluminum, canvas, wood

           23  boats are easily damaged.  I think that's more of an

           24  experience of the person who's boating it.  And when it

           25  says that they're difficult to repair, they're not any
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            1  more difficult to repair than any other watercraft.

            2      Q.    Let me go back and ask you some questions

            3  about your familiarity with this article.  Had you read

            4  the article before?

            5      A.    I've never seen it until yesterday.

            6      Q.    Okay.  Then we'll be fair with the questions.

            7            As you were discussing this particular blue

            8  box yesterday, one of the responses you gave had to do

            9  with Mr. Slingluff's apparent propensity to prefer

           10  plastic canoes?

           11      A.    Yes.

           12      Q.    And you mentioned that he had some sort of an

           13  arrangement with a canoe manufacturer?

           14      A.    He was a sponsored boater.

           15      Q.    And when you say sponsored boater, as far as

           16  Mr. Slingluff is concerned, what do you mean?

           17      A.    He -- well, the trip that he wrote the book

           18  beyond, his first descent from top to bottom on the

           19  Verde River was -- he was compensated and his equipment

           20  furnished by a canoe manufacturer, a plastic canoe

           21  manufacturer.

           22      Q.    Do you recall or do you know which plastic

           23  canoe manufacturer was his sponsor?

           24      A.    I believe it was while Dagger was still in

           25  the business, and I remember him telling me
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            1  specifically that they had set him up with an improper

            2  boat.  It was more of a whitewater design, with lots of

            3  rocker, and he had trouble with it on the upper end.

            4      Q.    Was it a plastic canoe?

            5      A.    It was a plastic canoe.

            6      Q.    Have you ever been on the Verde River with

            7  him in a Dagger canoe?

            8      A.    Yes.

            9      Q.    Did he advertise or promote the use or sale

           10  or purchase of Dagger canoes, to your knowledge?

           11      A.    Not to my knowledge.

           12      Q.    The reason I was wondering is, if you'll look

           13  in Paragraph No. 4 in that blue box on Page 16, he

           14  refers to Coleman canoes.  If we'll go back to Page 15

           15  of this article, would you agree that the photograph at

           16  the top of the page appears to be a Coleman canoe?

           17      A.    Absolutely.

           18      Q.    Was it your testimony yesterday that in

           19  addition to being a staged photograph, that that canoe

           20  had been there for some time?

           21      A.    That's correct.

           22      Q.    And when you say it was a staged photograph,

           23  it appears that that particular boater climbed into the

           24  canoe for taking the photograph and then probably

           25  exited the canoe and left it there?
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            1      A.    That's correct.

            2      Q.    One of the references that is made is that

            3  there are a number of canoe hulks or hulls that can be

            4  found on the Verde River.  Is that consistent with your

            5  experience?

            6      A.    You see them from time to time.

            7      Q.    Are they there because they were damaged

            8  beyond getting out?

            9      A.    Generally, they are there because they were

           10  misguided by somebody who didn't know what they were

           11  doing into a tree, and they get wrapped around a tree

           12  and that's where they remain.

           13      Q.    You know why I'm chuckling, Mr. Farmer.

           14  Because you pinned a canoe, too?

           15      A.    I absolutely have.

           16      Q.    And that's not because you didn't know what

           17  you were doing?

           18      A.    No, that's not because of what -- I didn't

           19  know what I was doing.

           20      Q.    It was because you got pinned even though you

           21  are what we would call an expert?

           22      A.    I would disagree.  I don't consider myself an

           23  expert.

           24      Q.    You do have -- at least you agreed with

           25  Mr. Slade that you do have vast experience on the
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            1  river?

            2      A.    Yes, I would agree with that.

            3      Q.    Do you remember having some questions with

            4  regards to Mr. Williams' Guide?

            5      A.    Yes.

            6      Q.    Have you reviewed Mr. Williams' Guide?

            7      A.    Not in its entirety.

            8      Q.    As to the questions, if I recall them, and

            9  just trying to wrap this up, frequently you would

           10  question whether what Mr. Williams put in his book was

           11  accurate as to the conditions at least as you found

           12  them?

           13      A.    That's correct.

           14      Q.    Do you know Mr. Williams?

           15      A.    I've never met him.

           16      Q.    So you have no knowledge of his experience on

           17  the river?

           18      A.    Only from what he writes in the book; that it

           19  was his first experience was on the Verde River.  His

           20  very first time in a canoe was on the Verde River.

           21      Q.    When we come across descriptions of needing

           22  to exit canoes and walk because of rocks, in your

           23  opinion, are such descriptions of the Verde River

           24  accurate?

           25      A.    It would -- I've been out of the boat in the
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            1  Verde River, in my experience, just long enough to kick

            2  the boat through or around a rock, and then I'm right

            3  back in the boat.  Walking a boat down the river has

            4  not been my experience.

            5      Q.    So am I able to conclude from your answer

            6  that such descriptions of needing to walk a boat down

            7  the river are inaccurate?

            8      A.    Again, I would say it depends on a boater's

            9  experience; but, yeah, I would categorize that as being

           10  fairly inaccurate.

           11                 CHAIRMAN NOBLE:  Thank you.  That's all

           12  the questions I have.  Is there anyone else who has any

           13  questions?

           14                 MR. SLADE:  Mr. Chairman, I wanted to

           15  bring to your attention one updated guide, if I might.

           16                 CHAIRMAN NOBLE:  Is it something that

           17  Mr. Farmer can testify about?

           18                 MR. SLADE:  Yes.

           19                 CHAIRMAN NOBLE:  Okay.  Has it been

           20  included in the evidence?

           21                 MR. SLADE:  Yes, it has.

           22                 CHAIRMAN NOBLE:  Okay.  Do you have

           23  copies?

           24                 MR. SLADE:  I don't, but I can --

           25                 CHAIRMAN NOBLE:  That was a trick
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            1  question, Mr. Slade.

            2                 DIRECTOR MEHNERT:  We have them here.

            3                 MR. SLADE:  It's related to your -- I

            4  wanted to note for the record, Mr. Commissioner, that

            5  the updated Forest Guide is ASLD Exhibit --

            6                 MS. HERNBRODE:  X001.

            7                 MR. SLADE:  -- X001, Part 29.

            8

            9                 FURTHER REDIRECT EXAMINATION

           10  BY MR. SLADE:

           11      Q.    And, Don, have you seen this guide before?

           12      A.    Yes, I have.

           13      Q.    Have you read it?

           14      A.    Yes.

           15      Q.    And do you believe it is a more accurate

           16  description of the river than the previous Forest

           17  Guide?

           18      A.    It is the most up-to-date river guide on the

           19  section from Beasley Flats to Horseshoe Lake.  That's

           20  what this guide covers.

           21                 MR. SLADE:  Mr. Chairman, we just wanted

           22  to bring that to your attention.

           23                 CHAIRMAN NOBLE:  Thank you.  Mr. Farmer,

           24  if I may.

           25                 I know I may.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 3     12/17/2014
                                                                      572


            1                     FURTHER EXAMINATION

            2  BY CHAIRMAN NOBLE:

            3      Q.    These river guides that are available to

            4  everyone, some of them, or at least a good number of

            5  the ones that we've reviewed, were written in the early

            6  '90s, mid '90s.  Yesterday you testified that there

            7  were more up-to-date river guides, and you have

            8  apparently identified one in Exhibit X001, 1-29 or

            9  Part 29.

           10            Is it your opinion that the conditions on the

           11  Verde River have changed since the mid '90s to the

           12  extent that those river guides did not or do not

           13  accurately show or state the conditions on the river,

           14  and we would, therefore, need to refer to more current

           15  publications to understand the boating conditions on

           16  the river today?

           17      A.    It's my opinion that this latest guide is the

           18  most cleanly written, without all of the verbose

           19  en prose that tends to exaggerate the condition of the

           20  rapids, as in Mr. Williams' book.

           21            It sends chills down my spine just to read

           22  his description of Off-The-Wall Rapid.  The reading it

           23  scares me.  Running it does not.  It's overwritten.

           24  That's just my opinion.

           25      Q.    I guess my question, though, is somewhat
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            1  different.  My question is, in your experience on the

            2  river for the past 40 or so years, do conditions on the

            3  river change from time to time that affect the

            4  boatability of the Verde River?

            5      A.    And to be more precise with it, I don't --

            6  they don't change enough to affect the boatability, but

            7  hazards appear and hazards disappear, and they do need

            8  to be updated from time to time.

            9            I would say every flood event you have

           10  changes that need to be updated.  Some of the changes

           11  are perennial in nature and probably don't need to be

           12  updated.  When a rapid disappears, it could be

           13  scratched off.  When a new obstruction appears, it

           14  could be added in.

           15            So about every 10 years it probably needs to

           16  be updated with new hazards.

           17      Q.    Consistent with your opinion that during the

           18  past 40 years or so the Verde River has always, under

           19  every condition, been boatable, then changes on the

           20  river make no difference to you with regards to

           21  boatability?

           22      A.    That's exactly correct.

           23                 CHAIRMAN NOBLE:  Thank you.

           24                 MR. SLADE:  Would you like a copy of

           25  this at this point?
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            1                 CHAIRMAN NOBLE:  We have a copy.

            2                 And now we thank you so much for coming

            3  in.  We appreciate your time.  And you're excused.

            4                 THE WITNESS:  Well, thank you very much.

            5  It's been my pleasure.  And I love that shirt.

            6                 CHAIRMAN NOBLE:  I earned it.

            7                 Let's see, are we going back to

            8  Mr. Fuller at this point, or is there another witness?

            9                 MS. HERNBRODE:  We are, Mr. Chairman,

           10  we're going back to Mr. Fuller, and then we anticipate

           11  that we'll put -- or that the Center will put

           12  Mr. Hjalmarson on after that.  That's how we're playing

           13  out today.  Of course, conditions have changed in the

           14  hearing over the last couple of days, so we're playing

           15  it by ear, but that's our plan for right now.  So I

           16  think it will be Mark with Jon again here.

           17                 CHAIRMAN NOBLE:  We will continue to

           18  navigate our way through this hearing.

           19                 Mr. McGinnis, are you going to need

           20  slides again?

           21                 MR. MCGINNIS:  Eventually, yes, his

           22  PowerPoint.

           23                 CHAIRMAN NOBLE:  Do we want to take a

           24  moment while he sets that up, or do you have some time

           25  you can take and we can go to our break at about 10:15?
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            1                 MR. MCGINNIS:  Yes.

            2                 CHAIRMAN NOBLE:  Okay.  Does that mean

            3  you want to set it up now, or are we going to go to the

            4  break?

            5                 MR. MCGINNIS:  I have some questions

            6  that might take a half an hour that he can probably

            7  answer without the PowerPoint.  Maybe we should just go

            8  ahead, and if he thinks he needs to look at the

            9  PowerPoint, we can stop and set it up.  How's that?

           10                 CHAIRMAN NOBLE:  Thank you.

           11                 And as soon as Mr. Fuller gets situated,

           12  then you can proceed.

           13                 (A brief recess was taken.)

           14

           15                 CONTINUED CROSS-EXAMINATION

           16  BY MR. MCGINNIS:

           17      Q.    Mr. Fuller, what types of commerce are you

           18  aware of that were carried out in Arizona using canoes

           19  in 1912?

           20      A.    Trapping.

           21      Q.    In 1912, what instances do you know of

           22  happened using canoes trapping in Arizona?

           23      A.    Are you asking me specifically about the year

           24  1912 or just in the time leading up to 1912 or in the

           25  vicinity of 1912?
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            1      Q.    My question was about the year 1912.

            2      A.    I'm not aware of any recorded instance in the

            3  year 1912 I can specifically point to where someone

            4  was -- where I have -- let me just start over.

            5            For the year 1912, as I sit here right now, I

            6  cannot recall a single instance of recorded/reported

            7  instance of using canoes for commercial purposes or

            8  trade or travel or however you asked the question.

            9      Q.    How about anywhere in Arizona; do you know of

           10  any instances in Arizona where a canoe was used for

           11  commerce in the year 1912?

           12      A.    As I sit here today, none come to mind; but

           13  it's possible that there's some in the record that I'm

           14  not recalling at the moment.

           15      Q.    How about in the decade of the 19-teens; do

           16  you know of any instance in which a canoe was used for

           17  commerce anywhere in Arizona during that decade?

           18      A.    I would really need to go back and look at

           19  the historical records.  My memory is just not like it

           20  used to be, so...

           21      Q.    But as you sit here today, you can't recall a

           22  single instance anywhere in Arizona in the decade of

           23  the 19-teens where a canoe was used for any type of

           24  commerce?

           25      A.    That's correct, but nor can I make a
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            1  definitive statement that I don't have that evidence.

            2  I'm just -- it's not in my mind at this particular

            3  moment.  I mean I could go back and look through the

            4  slides and the accounts, if you would like to take the

            5  time right now, and verify that statement.

            6      Q.    How about the first decade of the 1900s; can

            7  you recall any single instance in which a canoe was

            8  used anywhere in Arizona for commerce during that

            9  decade?

           10      A.    I'm sorry.  Is that the same question?

           11      Q.    No, I asked you about the 19-teens, which is

           12  I'm saying 1910 --

           13      A.    Okay, from 1910 to 1920.

           14      Q.    And now I'm asking you about 1900 to 1910.

           15      A.    You know what, I'm going to go back and look

           16  at the accounts here.

           17      Q.    As you sit here right now, you don't recall

           18  any, right?

           19      A.    Yeah.  But, you know, I'm just going to look

           20  at it, because we seem to have a lot of questions on

           21  that, so let's look at the historical accounts.

           22      Q.    And just to make it clear, I'm asking about

           23  anywhere in Arizona; not just on the Verde.

           24      A.    And I don't have my presentations for the

           25  Gila in front of me, and they're just not fresh in my
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            1  mind.

            2            And you asked me just specifically about

            3  canoes?

            4      Q.    Yes, sir.

            5      A.    And just those that were used for, you said,

            6  commercial purposes?

            7      Q.    Any type of commerce.

            8      A.    Any type of commerce, okay.

            9      Q.    Anywhere in Arizona.  So we're now between

           10  1900 and 1920, let's say.

           11      A.    No, none for the Verde; and, as I said, I

           12  don't recall for the other rivers what the specific

           13  years were at this time.

           14      Q.    Is there any type of commerce that you know

           15  of that was carried on anywhere in the Southwestern

           16  United States using a canoe between 1900 and 1920?

           17      A.    I'll refer back to the boating presentation.

           18  There was a slide that I put in there that was a quote,

           19  which I could look up for you, if you want the exact

           20  quote.

           21      Q.    Do you recall generally what it was?

           22      A.    Generally, it said that for trade and travel,

           23  commercial purposes, or most of the commerce was

           24  conducted in canoes, flatboats, and steamboats, I

           25  believe was the classification, in the Southwest during
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            1  that time period.

            2      Q.    And so you believe there was commerce

            3  conducted in the Southwestern United States using

            4  canoes between 1900 and 1920?

            5      A.    In the Southwest?  I do believe that, yes.

            6      Q.    Okay.  Can you point to any specific instance

            7  of that happening?

            8      A.    As I sit here today, I can't think of a

            9  specific recorded instance.

           10      Q.    Can you point to any specific instance of

           11  commerce being carried on using a canoe in any state in

           12  1912?

           13      A.    In the year 1912?

           14      Q.    Yes, sir.

           15      A.    No, my research did not extend to other

           16  states in 1912.

           17      Q.    How about the decade of the 19-teens, 1900 to

           18  1920, same question?

           19      A.    Again, the research that I've done was on

           20  Arizona rivers, and so no.

           21            If that's an important concept and the State

           22  authorizes it, I'm sure I could go back and look at

           23  that and come up with plenty of accounts of people

           24  using canoes.

           25      Q.    But in the 20 years or so of work you've
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            1  done on navigability, you've never seen an instance

            2  where somebody used a canoe in the Southwestern United

            3  States in the year 1912 for any type of commercial

            4  activity?

            5      A.    But, again, the only places I've looked are

            6  for Arizona, so...

            7      Q.    Do you know what year Oregon became a state?

            8      A.    I don't.

            9      Q.    Do you know what year Alaska became a state?

           10      A.    I think it was 1959, January 1st, '59, maybe

           11  '58.  I'm not sure.

           12      Q.    Do you know if Oregon became a state before

           13  or after Arizona?

           14      A.    I believe before.  My recollection is it was

           15  in the mid 1800s, 1868 or something like that, but I'm

           16  not precisely sure.

           17      Q.    Just as a general matter, the historical

           18  photos you've included in your PowerPoint presentation,

           19  where did you get those?

           20      A.    Some through the internet, various

           21  historic -- the Arizona Historical Society, Fort Verde,

           22  Camp Verde Historical Park, Fort Verde.  I forget what

           23  it's called.  Sharlot Hall Museum, some of them from

           24  your experts, Mr. Littlefield's report.  And if you

           25  really want a precise account, I can go back and look
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            1  at each one, but...

            2      Q.    I was just asking for -- looking for a

            3  general answer.

            4      A.    I pretty much cited on the PowerPoint where

            5  they came from.  I think I provided those sources in

            6  there.

            7      Q.    During your testimony on Monday, I believe it

            8  was, you were talking about Slide 3, and I don't think

            9  you need to look at Slide 3 to answer my question; but

           10  if you do, we can do that.

           11            What I wrote down of your testimony early on

           12  on Monday was you said that most of your trips down the

           13  Verde have been under, quote, low water conditions.  Do

           14  you recall saying that on Monday?

           15      A.    Yes.

           16      Q.    Have you done a lot of boating under low

           17  water conditions on the Verde?

           18      A.    I've done a fair amount, yeah.

           19      Q.    You were here for Mr. Farmer's testimony

           20  yesterday, right?

           21      A.    Yes.

           22      Q.    Do you recall him talking about ELFers?

           23      A.    Yes.

           24      Q.    Is that a term you've heard before?

           25      A.    Yes.
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            1      Q.    And he defined it as people who boat or like

            2  to boat under base blow conditions.  Do you recall

            3  that?

            4      A.    I do.

            5      Q.    Do you recall yourself an ELFer?

            6      A.    I do like to -- well --

            7      Q.    Under that definition.

            8      A.    I don't like the term, because it says

            9  extreme low flow, and I think the more accurate term

           10  would just be low flow.  But I do enjoy low flow

           11  boating.  It's interesting.

           12      Q.    So as Mr. Fuller defined it yesterday, you

           13  would be an ELFer, right?

           14      A.    Well, Mr. Fuller is --

           15      Q.    I'm sorry, Mr. Farmer.

           16      A.    Mr. Farmer, yes.

           17      Q.    Too many F's, kind of like my kids.

           18      A.    You need to ask Mr. Farmer whether he

           19  considers me an ELFer or not, I guess.  I don't limit

           20  my boating to those, but I do enjoy that, so...

           21      Q.    Using his definition, approximately ELFers

           22  would you say there are in Arizona?

           23      A.    I have no idea.

           24      Q.    When you testified on Monday about Slide 12

           25  and you were talking about the term braided, do you
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            1  recall that?

            2      A.    Yes.

            3      Q.    What I thought I heard you say was that you

            4  had used the term braided in some of your early reports

            5  for the Land Department, maybe at times when you

            6  shouldn't have or wouldn't have now, because at that

            7  time you were thinking about your prior background in

            8  flood work; is that right?

            9      A.    That's generally an accurate statement.  So,

           10  frankly, it kind of surprised us to see arguments that

           11  went --

           12      Q.    Was what I asked you correct, or not?

           13      A.    Yeah.  So --

           14      Q.    Okay.

           15      A.    My answer here is, you know, the history --

           16      Q.    My question was is that right.  So is your

           17  answer, yes, no, wrong?

           18      A.    Yeah, but I would like to give the context

           19  of --

           20      Q.    Okay, well, you can do that on redirect.

           21                 MR. HELM:  Could we hear the whole

           22  answer before he's interrupted?

           23                 CHAIRMAN NOBLE:  If it's responsive to

           24  the question, yes.

           25                 MR. HELM:  Thank you.
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            1  BY MR. MCGINNIS:

            2      Q.    Okay.  My question was is that right?

            3      A.    Could you repeat the question?

            4      Q.    Okay.  My understanding of what you testified

            5  on Monday was that you had used the term braided

            6  sometimes in your prior reports for the State Land

            7  Department at times when maybe you shouldn't have or

            8  wouldn't have used that term now, because at that time

            9  you were thinking about your prior background in flood

           10  work.  Is that correct?

           11      A.    That's more or less correct.

           12            And if, perhaps, the Attorney Generals will

           13  come back and we'll address that in redirect, and then

           14  I'll give a real answer to it.

           15      Q.    So your answer you just gave now is not a

           16  real answer?

           17      A.    It's certainly not the full answer.

           18      Q.    So the term you used in your prior work, when

           19  you used braided, there are times that you now think

           20  that's not correct?

           21      A.    What I think has been the problem -- it is

           22  correct; but it's not complete, and there's more

           23  accurate ways of describing the river.  So I guess if

           24  there's any regret there or things we would have done

           25  differently, it would have been to try to define that
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            1  in hindsight, which I don't know if I could have done

            2  20 years ago, to see how people have used that term and

            3  gone down a wrong direction.

            4      Q.    But at the time you wrote those prior reports

            5  under contract with the State Land Department, those

            6  were your words, right?

            7      A.    Yeah, they were.  Some of them were.  Some of

            8  them were -- Phil Pearthree wrote one of the reports,

            9  part of the reports on the Verde, and his people, so...

           10      Q.    About that same time on Monday, you

           11  testified -- my understanding of what you testified to,

           12  in response to some questions from Ms. Hernbrode, was

           13  that there were instances where a recreational boater

           14  might take a shallower channel rather than an easier

           15  channel because the shallower channel was a more fun

           16  ride.  Do you recall that?

           17      A.    Sometimes I do that, yeah.

           18      Q.    And so my understanding of your testimony

           19  from Monday, is that correct?

           20      A.    That sometimes -- yes, sometimes on some

           21  rivers I would take a shallower channel, rather than a

           22  main channel, sure.

           23      Q.    Also, during your testimony on Monday, at

           24  least once you made a reference or an analogy to the

           25  Mississippi River.  Do you recall that?
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            1      A.    Yes.

            2      Q.    And as you sit here today, you don't believe

            3  that the Mississippi River is analogous, in most

            4  respects, to the Verde, do you?

            5      A.    In most respects.

            6            There are lots of similarities between the

            7  Verde River and the Mississippi River, but I don't

            8  think that most people would see a picture of the

            9  Mississippi and see a picture of the Verde and be

           10  confused as to which was which.

           11      Q.    Flow rates are very different between the two

           12  rivers?

           13      A.    Yes.  And, again, the Mississippi changes,

           14  and I'm thinking of the main trunk of the Mississippi

           15  rather than side waters, which may have more

           16  similarities to them.

           17      Q.    My question was very general, so...

           18      A.    I gave you a very general answer.

           19      Q.    You showed some field photos during your

           20  testimony on Monday that weren't part of your

           21  PowerPoint.  Do you recall that?

           22      A.    I do.

           23      Q.    Do you know if all of those photos have been

           24  submitted as part of the record?

           25      A.    I believe so, yes.
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            1                 CHAIRMAN NOBLE:  Can we confirm that?

            2                 MS. HERNBRODE:  I will check right now.

            3  BY MR. MCGINNIS:

            4      Q.    As part of the documents that were submitted

            5  by the Land Department, my recollection at least is

            6  there were some videos of you going across beaver dams

            7  in a canoe.  Do you recall that?

            8      A.    Can you repeat the question?

            9      Q.    Yeah, sure.  Bad question.

           10            My recollection of looking at the documents

           11  that were submitted by the Land Department in this

           12  case, that there were some videos of you going over a

           13  beaver dam or around a beaver dam in a canoe.  Do you

           14  recall those videos?

           15      A.    I do.

           16      Q.    And you didn't show those as part of your

           17  PowerPoint, right?

           18      A.    That's correct.

           19      Q.    Can you tell me why you didn't include them?

           20      A.    I forgot.

           21      Q.    But they are in the record, as far as you

           22  know?

           23      A.    As far as I know.

           24      Q.    There has been some testimony, I think by you

           25  on Monday and a little bit later by Mr. Farmer, about
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            1  the differences between wooden boats and plastic boats

            2  and the differences between maybe boats that were used

            3  in 1912 and the boats that are used now.  Do you recall

            4  some of that?

            5      A.    Yes, I do.

            6      Q.    One of the things, at least my understanding,

            7  one of the things that has been said is that the modern

            8  boats are more durable than the older boats; is that

            9  right?

           10      A.    I would believe that, yeah.

           11      Q.    Would you say that durability of your boat is

           12  an important characteristic on a river like the Verde

           13  that has rocks and rapids?

           14      A.    It is one of the important characteristics,

           15  yes.

           16      Q.    And that would be more important than, say,

           17  boating on a lake?

           18      A.    Durability would be more important on a river

           19  than on a lake?

           20      Q.    Yeah, on the Verde than on a lake.

           21      A.    Yeah, in general, that's a generally true

           22  statement, yeah.

           23      Q.    One of the things I wrote down that you said

           24  on Monday was that you can't think of a time when you

           25  remember hearing people having a problem on the Verde
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            1  in modern times.  Do you recall that?  I might have not

            2  gotten that exactly right, but do you recall talking

            3  about that?

            4      A.    Yes.

            5      Q.    Have you seen photographs of wrecked canoes

            6  along the side of the Verde?

            7      A.    Yes.

            8      Q.    Have you seen actual wrecked canoes sitting

            9  on the side of the Verde?

           10      A.    Well, I showed you a picture of one.  I don't

           11  know if that's a wrecked canoe.  It was tied to a tree,

           12  and it wasn't clear to me whether someone had left it

           13  there and the high water had wrecked it while it was

           14  tied there or somebody had wrecked it; but it was a

           15  damaged canoe and it was along the Verde.  So to answer

           16  your question most directly, yes.

           17            I'm trying to think if there are other places

           18  on the Verde where I've seen any kind of damaged

           19  canoes.  I've heard stories of damaged canoes, and I

           20  may have seen pictures of a canoe near Gap Creek, which

           21  is in Segment 3.  But that's it.

           22      Q.    So when you were talking about not knowing of

           23  any of people having problems on the Verde in modern

           24  times, were you specifically excluding those times

           25  where you knew there were wrecked canoes along the
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            1  river?

            2      A.    Yeah, it wasn't clear to me whether the canoe

            3  that I've heard of or seen -- it's been a number of

            4  years. -- that's down by Gap Creek was a case where

            5  somebody had left their canoe on the bank up in the

            6  Verde Valley and it had just been washed downstream or

            7  whether those were actually boaters in the canoe that

            8  fell out or flipped and had the canoe get wrapped or

            9  whatnot.  So I don't really know specifically that

           10  case.

           11            You know, to give you, really, a fair answer

           12  here, Mr. McGinnis, it wouldn't surprise me.  And, you

           13  know, I've read in guides that, you know, people say --

           14  I saw that one comment about something littered with

           15  canoes or something like that -- I forget how it

           16  said. -- in Segment 3.

           17            I wouldn't be surprised if people had flipped

           18  and hurt their boats or whatnot.  But, you know, in

           19  none of the trips that I've been involved with, none of

           20  my friends, people that I talk to about the Verde have

           21  talked about wrecking any canoes or irreparably

           22  damaging them.

           23      Q.    And you do a lot of boating along the Verde,

           24  right?

           25      A.    I do a fair amount, yeah.
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            1      Q.    And do you have friends that do a lot of

            2  boating along the Verde?

            3      A.    Yes.

            4      Q.    Would you say most of your friends that you

            5  do boating with are people that have a lot of

            6  experience boating?

            7      A.    No.  No.  Some of them do.

            8      Q.    Do you know Mr. Slingluff?

            9      A.    I've met him.

           10      Q.    Do you know Mr. Williams?

           11      A.    No.

           12      Q.    You obviously know Mr. Farmer, right?

           13      A.    I do.

           14      Q.    And those are all people that have quite a

           15  bit of experience canoeing on the Verde or boating on

           16  the Verde?

           17      A.    Well, I know for sure that Jim Slingluff and

           18  Don Farmer do.

           19      Q.    You were talking some on Monday about the

           20  John Day River in Oregon.  Do you recall that?

           21      A.    I do.

           22      Q.    And what I wrote down that you said -- and,

           23  again, I'm not a transcriber, so I'm doing the best I

           24  can here. -- you said it was similar to some of

           25  Arizona's rivers, generally speaking, not necessarily
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            1  the Verde.  Do you recall saying something like that?

            2      A.    No.

            3      Q.    So do you believe the John Day River is

            4  similar to the Verde?

            5      A.    It has similarities to the Verde.

            6      Q.    What are the similarities?

            7      A.    Again, I ran through those, I believe.

            8      Q.    Are they in your PowerPoint?

            9      A.    They are.

           10      Q.    Maybe we're better off just to wait and do --

           11  if you want, we'll just wait and do those when we go

           12  through the PowerPoint.

           13      A.    This is your time, so...

           14      Q.    Because we are going to walk through your

           15  PowerPoint.

           16            There was some discussion yesterday and this

           17  morning about the different boating guides.  Were you

           18  here for that?

           19      A.    Yes, I was.

           20      Q.    And there was discussion later this morning

           21  about updates to the boating guides.  Do you recall

           22  that?

           23      A.    I do.

           24      Q.    Would a boating guide that was current and

           25  updated as of 2014 be more or less likely to depict
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            1  conditions at statehood than a boating guide that was

            2  current as of the 1970s?

            3      A.    I would say given that comparison, I think

            4  they would be both similarly likely to -- for the river

            5  in general, that it would be similarly likely to depict

            6  the conditions at statehood.  As to a specific spot, I

            7  don't know for sure.

            8            But I see the intent of your question; that,

            9  you know, time marches on, so the older one might be

           10  more -- there's a chance that the older one might be

           11  more accurate.  But, you know, they both have been 50,

           12  60 years since those times, so that's kind of a vague

           13  general statement, so...

           14      Q.    Mr. Farmer testified this morning, and I

           15  think he talked about it a little bit yesterday, that

           16  Mr. Slingluff's first trip down the Verde was sponsored

           17  by Dagger.  Did you hear that testimony?

           18      A.    I did.

           19      Q.    Did you know that independently from what

           20  Mr. Farmer said today?

           21      A.    The first time I heard it, I think he said it

           22  yesterday, so...

           23      Q.    And is it your understanding Dagger is a

           24  plastic boat manufacturer?

           25      A.    I know that they did make plastic boats.
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            1  They made a lot of whitewater boats.  And I don't know

            2  what other kinds of boats they are making.

            3      Q.    If you were a plastic boat manufacturer and

            4  you were trying to convince people how great your boat

            5  was, would you sponsor somebody who was going to take a

            6  trip down a river that was easily navigated or more

            7  difficult to navigate?

            8      A.    Both.

            9      Q.    That's fair.

           10            Do you have any reason -- do you know of any

           11  reason why Dagger sponsored Mr. Slingluff, if that's

           12  true?

           13      A.    No.

           14      Q.    You do not have any personal knowledge of

           15  that at all?

           16      A.    No.

           17                 MR. MCGINNIS:  I'm trying to take care

           18  of all the ones I can do without turning the PowerPoint

           19  on, Mr. Chairman.  Just bear with me.

           20                 CHAIRMAN NOBLE:  Well, you go about five

           21  minutes and we'll take a break, or if it's that time

           22  now, we'll take a break.

           23                 MR. MCGINNIS:  No, I think I can get

           24  five more minutes.  Let me see.

           25                 With Mr. Fuller and I, one question
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            1  takes about five minutes.

            2                 CHAIRMAN NOBLE:  Oh, come on.  We don't

            3  need that on the record.

            4                 MR. MCGINNIS:  Well, I included myself

            5  in that.

            6                 Yeah, I don't think there are any more I

            7  can do without the PowerPoint.

            8                 CHAIRMAN NOBLE:  We'll take a break for

            9  15 minutes and come back into session at 20 minutes

           10  after 10:00.

           11                 (A recess was taken from 10:15 a.m. to

           12  10:26 a.m.)

           13                 CHAIRMAN NOBLE:  Okay, we're back on the

           14  record.

           15                 Please show the presence of Commissioner

           16  Horton, Commissioner Allen, and Commissioner Noble.

           17                 Mr. McGinnis, I believe you were further

           18  examining Mr. Fuller.  Please proceed.

           19                 MR. MCGINNIS:  Thank you, Mr. Chairman.

           20  BY MR. MCGINNIS:

           21      Q.    Mr. Fuller, you have your PowerPoint up now,

           22  right?

           23      A.    Yes, I do.

           24                 CHAIRMAN NOBLE:  Mr. McGinnis, make

           25  friends with the microphone.
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            1  BY MR. MCGINNIS:

            2      Q.    You have your PowerPoint up now, right?

            3      A.    Yes, I do.

            4      Q.    And that's Exhibit X167, as far as you know?

            5      A.    I have no idea, but I'll take your word for

            6  it.

            7      Q.    Let's go over to Slide 2.

            8            At the bottom of Slide 2 there, the last set

            9  of bullets says "Recent Court Decisions.  AZ:  Prior to

           10  dam and diversions.  US:  River Segments."  Do you see

           11  that?

           12      A.    I do.

           13      Q.    Are you there referring to two court

           14  decisions that you relied upon?

           15      A.    Yes.

           16      Q.    Okay.  And what's the AZ decision you relied

           17  upon in this report?

           18      A.    That's the decision that sent us back to this

           19  round of hearings.

           20      Q.    That's State versus ANSAC?

           21      A.    I believe so, yes.

           22      Q.    Also sometimes referred to as Winkleman; is

           23  that right?

           24      A.    If you say so, yeah.

           25      Q.    And do you know, was that decision in 2010?
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            1      A.    I don't recall the date.

            2      Q.    The last one says "US:  River Segments."  Is

            3  that referring to a particular decision?

            4      A.    The Montana PPL case.

            5      Q.    The bullet point there says "River Segments."

            6            Did you rely on the portion of the Montana

            7  decision relating to segmentation when you were

            8  preparing this PowerPoint?

            9      A.    Yes.

           10      Q.    Are there any other portions of the PPL

           11  Montana case that you can recall, as you sit here

           12  today, that you relied upon in coming to this

           13  PowerPoint?

           14      A.    Yes.

           15      Q.    Can you tell me what those are, just

           16  generally?

           17      A.    Regarding use of evidence relating to

           18  recreational boating, modern recreational boating.

           19      Q.    Anything else?

           20      A.    Not that I recall.

           21      Q.    If I gave you the opinion, could you come up

           22  with different ones, or do you think those are the only

           23  two?

           24      A.    If you gave me the opinion and the time to

           25  read through it, sure.
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            1      Q.    Okay.  I might do that in a little bit, but

            2  let's go ahead for now.

            3            Well, let's do it now.

            4      A.    I am not a quick reader.

            5                 CHAIRMAN NOBLE:  Do we need to take

            6  another short break?

            7                 MR. MCGINNIS:  Why don't I give him the

            8  opinion now, and then maybe he can read it over lunch

            9  and we'll come back to it.  Is that okay, or whenever

           10  the next break is?

           11                 CHAIRMAN NOBLE:  Mr. McGinnis, you're

           12  suggesting that you're not going to finish

           13  before lunch?

           14                 MR. MCGINNIS:  Do you guys have these?

           15                 CHAIRMAN NOBLE:  Yes, we have them.

           16                 Mr. McGinnis, are you asking that

           17  Mr. Fuller read it now or wait until lunch?

           18                 MR. MCGINNIS:  Well, given that he said

           19  he's a slow reader, I'm afraid if I ask him to read it

           20  now, I might have things thrown at me.  So why don't we

           21  just find a convenient time for him to read it later

           22  and we'll come back to it, hopefully before we're done

           23  with questioning.

           24                 CHAIRMAN NOBLE:  Thank you.  We

           25  appreciate that.
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            1  BY MR. MCGINNIS:

            2      Q.    You have read that decision before, though,

            3  right?

            4      A.    I have.

            5      Q.    Let's move on to Slide 4.  The last bullet

            6  point says "This presentation provides that update."

            7  Did I read that right?

            8      A.    You did.

            9      Q.    So this PowerPoint is an update of your prior

           10  written reports that were done for the State Land

           11  Department; is that right?

           12      A.    Yes.

           13      Q.    Can you tell me in general what portions of

           14  your report or PowerPoint provide updates based upon

           15  PPL Montana?

           16      A.    As you just discussed, the segmentation, and

           17  some of the evidence surrounding the modern

           18  recreational boating.

           19      Q.    Did your review of the PPL Montana change

           20  your opinion about navigability of the Verde River at

           21  all?

           22      A.    The shortest possible answer would be no.  I

           23  believed the river to be navigable prior to Montana,

           24  and I believe it to be navigable today.

           25      Q.    Okay.  Well, this is when I want you to give
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            1  me the longer answer then.

            2      A.    I think the Montana, the PPL case, Montana

            3  case, however you want to refer to it, told us that we

            4  need to think about the river in specific segments.

            5  And so we start thinking more seriously about the

            6  segments than we have in the past.  So in that sense

            7  there was a modification, but not as in regard to the

            8  conclusion.  Rather than thinking of the river as a

            9  whole, I started to think of it as segments.  I guess

           10  that was the biggest thing.

           11      Q.    And I realize you haven't had a chance to

           12  read the opinion I just gave you yet, but as you sit

           13  here today, do you recall whether any of the passages

           14  about commerce in the PPL Montana decision affected

           15  your opinion about the navigability of the Verde River?

           16      A.    No.

           17      Q.    Okay, no --

           18      A.    No, I don't recall.

           19      Q.    Let's go to Slide 16.  Slide 16 has aerial

           20  photographs of two different rivers; is that correct?

           21      A.    That's correct.

           22      Q.    And you talked about this slide Monday, but I

           23  don't recall you saying which two rivers these were.

           24  Do you know which ones they are?

           25      A.    I don't.
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            1      Q.    Where did you get these slides?

            2      A.    On the internet.

            3      Q.    So you don't know what state these rivers are

            4  in or anything?

            5      A.    No.  Really, my objective here was not to

            6  talk about those specific rivers.  It was to talk about

            7  the pattern of those types of rivers, and they were

            8  illustrative for that point.

            9      Q.    So you don't know what the flow of these two

           10  rivers are?

           11      A.    No.

           12      Q.    You don't know whether either of these rivers

           13  have ever been determined whether it was navigable by a

           14  court?

           15      A.    I do not.

           16      Q.    And neither of these photos is the Verde,

           17  right?

           18      A.    That is correct.

           19      Q.    Let's go to Slide 17.

           20            Now, Slide 17 the two photos on the left and

           21  right are still the same photos from Slide 16, correct?

           22      A.    Yes.

           23      Q.    And the photo in the middle of the Slide 17

           24  says "Verde River Near Clarkdale."  Is that right?

           25      A.    That is right.
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            1      Q.    Was it your intent on this Slide 17 to

            2  compare the Verde River near Clarkdale to the two

            3  rivers in the other photos?

            4      A.    Yes.

            5      Q.    And which of those two photos would you say

            6  the Verde River near Clarkdale looks more like?

            7      A.    If you recall my testimony, my testimony was

            8  that it doesn't really look very much like either.

            9  There are elements of both.

           10      Q.    So it looks a little bit like both of them?

           11      A.    A little bit.

           12            If I had to pick today, I would say it looks

           13  more like a meandering river than the braided river.

           14      Q.    But there are portions of it that look like

           15  the braided river, right?

           16      A.    If you're looking at the whole river

           17  corridor, there are portions that reasonable people

           18  could say the corridor is braided.

           19      Q.    Let's go to Slide 18.

           20            And the pictures on the left and right on

           21  Slide 18 are the two photos we've already talked about,

           22  right?

           23      A.    I'm using the same photos, yes.

           24      Q.    And the picture in the middle is the Verde

           25  River near Fort McDowell, right?
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            1      A.    That's correct.

            2      Q.    And that photo looks a little bit like both

            3  of them too, doesn't it?

            4      A.    Yes.

            5      Q.    Does it look more like one than the other?

            6      A.    I would say this one in that particular

            7  location, I would say it looks more like the braided

            8  one than the meandering one.

            9      Q.    So I don't know if you can do this going back

           10  and forth on the PowerPoint, but if you compared the

           11  photo in the middle of Slide 17 and the photo in the

           12  middle of Slide 18, which one looks more braided?

           13      A.    The one on 18.

           14      Q.    That's the lower Verde?

           15      A.    It's near -- in the Fort McDowell Indian

           16  Community.

           17      Q.    So would you agree in general that the area

           18  in the lower Verde near Fort McDowell is more braided

           19  that the rest of the river?

           20      A.    I would say, more accurately, that this

           21  particular stretch that I'm showing right here is more

           22  braided than the rest of the Verde River; and outside

           23  of this reach it's less braided than this.  This is

           24  kind of, in my opinion, the extreme of braiding on the

           25  Verde River.
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            1      Q.    But as com -- let me ask the question a

            2  better way then.

            3            This is in Segment 5, right?

            4      A.    Yes, it is.

            5      Q.    Is the river in Segment 5 generally more

            6  braided than in Segment 1, for example?

            7      A.    Yes.

            8      Q.    Is it more braided than in Segments 2, 3, and

            9  4?

           10      A.    Yes.

           11      Q.    What's the segment with the second-most

           12  braiding of all your segments?

           13      A.    Yeah, I'm just kind of mentally going through

           14  the flyover and mentally going through my canoe trips

           15  down the river.

           16            And there's a big difference between 5 and

           17  the other four segments, or the other five segments if

           18  you count Segment 0.

           19            So there's a stepoff, a substantial

           20  difference between 4 and 5, but I would have to -- 4,

           21  but, then again, I'm thinking about some of the

           22  elements of braiding in 4 are a result of the

           23  reservoirs.  If you take those away for the ordinary

           24  and natural condition, wouldn't be 0, wouldn't be 1,

           25  wouldn't be 3.  I would have to go with 4.
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            1      Q.    And the one after that would be 2?

            2      A.    Yeah.  But I would not call it braided, so...

            3      Q.    But just so I make sure I understood what you

            4  just said, the difference in braiding between Segment 5

            5  and the other four segments is pretty substantial?

            6      A.    Yes.

            7      Q.    Let's go to Slide 20.

            8      A.    Just to be clear, I'm not calling Segment 5

            9  braided.  I'm saying there are parts of it that a

           10  reasonable person could call braided.  This particular

           11  photo right here, I think we could all agree that

           12  that's a braided segment.

           13      Q.    And just so you understand my question, my

           14  question was generally and relative to the other four

           15  segments.  Is that the way you answered it?

           16      A.    Yeah.

           17      Q.    Let's go to Slide 20.  And you talked a

           18  little bit about some of these -- both these photos I

           19  think on Monday.

           20            Would you agree that it looks like there's at

           21  least some braiding in the main channel in these

           22  photos?

           23            And if it would make it easier, I can point

           24  you to the places I want to talk about specifically.

           25      A.    Yeah.  I would answer no, but, yeah, point me
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            1  at something.  Maybe I'm not seeing something you think

            2  you're seeing.

            3      Q.    I'm going to walk up to you so I don't shine

            4  this in your eyes.

            5            This area.  I'm pointing to the lower end of

            6  the photo on the left.  Look like there's braiding

            7  through there, or can you tell?

            8      A.    This is kind of one of my points, is at this

            9  scale looking at it, I see what you're looking at; but

           10  on the river, when you go through there, no, it's

           11  pretty clearly that's where the main channel is.  There

           12  might be -- I don't see it, but there might be a split

           13  there.

           14      Q.    How about on the right channel, right photo,

           15  in that area, does it look like there's any braiding in

           16  there; and, again, just based on the photo?

           17      A.    No, there's not.  There's an area with some

           18  riparian vegetation.  I don't see a braided channel

           19  through there.  No, I don't.

           20      Q.    Well, let's talk about the two particular

           21  areas I pointed you to.  Could those areas be braided

           22  in the main channel at higher flows?

           23      A.    No.  The main channel would still be -- the

           24  main channel would still be the main channel.  There

           25  might be a braided high flow channel that splits off
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            1  from that; but that's, I think, slightly different than

            2  what you asked me.

            3      Q.    You answered the question I meant to ask; not

            4  the one that I incorrectly and poorly asked.

            5            Let me ask it again.  On both of those areas,

            6  couldn't there be braiding in the areas where water was

            7  at higher flows?

            8      A.    Okay, so what I'm understanding you to ask,

            9  and I want to give you as accurate an answer as I can,

           10  I understood you to ask is in the area where the blue

           11  arrow points to on the photo on the right, would that

           12  main channel become braided over the area where the

           13  water is in this photo.

           14            And --

           15      Q.    No.

           16      A.    -- the way I understand what you're asking,

           17  the answer would be no.  But the river itself could

           18  have a braided character outside of that main channel.

           19  So there could be multiple braids at flood conditions.

           20      Q.    In areas where there would be water during

           21  the flood conditions?

           22      A.    Yes.  So it wouldn't be braided without water

           23  in them.

           24      Q.    So if you were rafting or canoeing, say

           25  canoeing, this river at a higher flow in the photo on
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            1  the right, higher flow than what's shown on this photo,

            2  you could encounter braiding or multiple channels?

            3      A.    Yeah, could, sure.

            4      Q.    In the place where the blue arrow is

            5  pointing?

            6      A.    It's possible there, yes.

            7      Q.    And that same thing could happen on the left

            8  photo?  Particularly, I'm asking about that lower area

            9  that I pointed you to already.

           10      A.    Yeah, and that was kind of my point of

           11  presenting this, is that at flood flows, yeah, there

           12  would be a braided character through here.

           13      Q.    Is it also possible that more braiding can

           14  occur in particular areas as the flow gets lower?

           15      A.    Theoretically, yes.

           16      Q.    So the level of braiding depends on the

           17  amount of flow?

           18      A.    Theoretically, yes.

           19      Q.    Does that happen in the real world too?

           20      A.    In the real world of the Verde or the real

           21  word of all streams anywhere?

           22      Q.    Well, let's start in the real world of the

           23  Verde.

           24      A.    Okay.  That's a good world.

           25            I'm mentally going down the river and
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            1  thinking about places where there might be more

            2  braiding at lower flows.

            3            In general, I would have to say no.  The

            4  lower the flow goes, the more the flow is going to be

            5  driven to the lowest channel.  The channel becomes less

            6  wide.  So, no, I would think that the true statement

            7  would be as the flow increases, you might see some

            8  increase in braiding.

            9                 COMMISSIONER ALLEN:  Mr. McGinnis, I

           10  would like some clarification in this regard.

           11                 MR. MCGINNIS:  You bet.

           12                 COMMISSIONER ALLEN:  As the flow stage

           13  increases from low flow to, say, medium flow to high

           14  flow, is it not true that the system would go from a

           15  meandering stream to a braided stream; and when the

           16  floodplain is completely covered, it would be back to a

           17  meandering stream?

           18                 THE WITNESS:  Commissioner Allen, in

           19  some places that's a true statement, yes.  And I guess

           20  we need to clarify that you need to look at a specific

           21  reach to answer that better.

           22                 In this reach right here, the photo on

           23  the right, let's say, or the left?  Pick one.

           24                 COMMISSIONER ALLEN:  Both.  It's the

           25  same spot.
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            1                 THE WITNESS:  Okay.  Yeah, and so we're

            2  zoomed in a little bit more and seeing a little bit

            3  more.

            4                 So let's take this meander bend here

            5  that we're looking at.  This is a pretty low flow for

            6  the Verde in this reach.  It's probably lower than its

            7  ordinary and natural flow or seasonal flow, and it's a

            8  single channel.  I don't think there's too much

            9  argument here that it's -- that the low flow channel is

           10  braided here.

           11                 At this reach, as we increase flow from

           12  low to medium, I would expect all the flows to stay in

           13  that main channel.

           14                 As we got to higher flows, I would not

           15  be surprised in this reach to see elements of some of

           16  these high flow channels start to be utilized and we

           17  get multiple channels in some places.

           18                 Certainly as we got to medium-high

           19  floods, let's say in the two to five-year range, I

           20  would expect to see a lot of braiding through those,

           21  across that bar surface here.

           22                 And then when we saw big floods, 50-year

           23  and greater, that, yeah, it's back to a big, wide,

           24  canyon bottom sort of flood.

           25                 COMMISSIONER ALLEN:  Well, if you go
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            1  back to your original photos that Mr. McGinnis had you

            2  put up, where it showed the braided on the left side

            3  and the meandering system on the right side, what do

            4  you see?

            5                 Is there some braiding, if we want to

            6  characterize it like that, where the off side of the

            7  bend occurs?

            8                 Typically, that's because that's a lower

            9  elevation, and it's true in any meandering system.  So

           10  you've gone from a braided on the left to a meandering

           11  on the right.  And if that left side that's shown as

           12  braided was completely covered with a higher flow, it

           13  would not be braided.

           14                 THE WITNESS:  Yeah, you can see, if you

           15  think about the photo on the right, Commissioner Allen,

           16  and you think about a braided system like this in a

           17  river like the Fargo River in the North Dakota and

           18  Minnesota area, which has a meandering, well-defined

           19  low flow channel, a main channel, and when the Fargo

           20  has its big floods and snowmelt, the meanders are gone.

           21  They're all inundated, and it's a big, wide, wet

           22  floodplain.  So yeah.

           23                 But I'm trying to focus my analysis on

           24  ordinary conditions, rather than flood conditions.  And

           25  this is why it gets confusing, and you asked me earlier


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 3     12/17/2014
                                                                      612


            1  about earlier statements and whatnot and what I've done

            2  today and whatnot, and this is why; is that there's

            3  some confusion as to, well, what condition of the river

            4  are we talking about when we're talking about braided,

            5  meandering.

            6                 And my preference would be to leave

            7  those descriptors behind and talk about flow depths.

            8  But now I'm sermonizing, and you don't want me to do

            9  that.  So go ahead and ask a question.

           10  BY MR. MCGINNIS:

           11      Q.    You can answer his questions any way you want

           12  to, because he's the one that matters.

           13            So it's your opinion, right, that the flows

           14  at statehood or flows in the ordinary and natural

           15  condition were higher than they are now?

           16      A.    Yes.

           17      Q.    So isn't it possible that you could have a

           18  channel that wasn't braided under the current flow

           19  conditions, that could have been braided under higher

           20  flows in ordinary and natural conditions?

           21      A.    I hope you have that one written down,

           22  because I'm going to ask you to tell me that one again.

           23      Q.    Sure.  I don't have it written down, but I'll

           24  try it again.

           25            If it's your understanding that the flows in
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            1  the ordinary and natural conditions were higher than

            2  they are now, okay --

            3      A.    Okay.

            4      Q.    -- based upon the discussion we just had and

            5  the discussion you had with Commissioner Allen, isn't

            6  it possible that there is a channel, low flow channel,

            7  now that isn't braided under current flow conditions,

            8  that could have been braided under higher flows at

            9  ordinary and natural conditions?

           10            I don't know if I can repeat it again, so

           11  give it your best shot.

           12      A.    No, no.  I think I got you now.

           13            I don't see any evidence for that.  Looking

           14  at the historical photos that predate statehood, I

           15  don't see evidence of that kind of channel.  So I would

           16  say, you know, with a high degree of scientific

           17  probability, I would answer no.

           18            Theoretically, is it possible that there was

           19  some spot where some unique condition existed that was

           20  substantively different in the channel pattern?  I

           21  suppose.  I can't think of offhand where that would be

           22  right now, though.

           23      Q.    Let's go to Slide 22.

           24            The next to last bullet point there, you say

           25  "Low flow channel returns after floods recede."  Do you
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            1  see that?

            2      A.    I do.

            3      Q.    Does that always occur?

            4      A.    It's been my experience, yes.

            5      Q.    Is the low flow channel that comes back after

            6  a flood always in the same place as the low flow

            7  channel before the flood?

            8      A.    I would say clearly not.

            9      Q.    It could be someplace else altogether?

           10      A.    Well, someplace within the floodplain, but

           11  yes.

           12      Q.    Are there always the same number of channels

           13  after a flood in a particular location as there were

           14  before a flood?

           15      A.    No.

           16      Q.    Are the size of the low flow channel in the

           17  river after a flood always the same as the size of the

           18  low flow channel before the flood?

           19      A.    Not precisely the same, but I would say I

           20  would argue substantively similar absent any kinds of

           21  geomorphic thresholds or changes in the watershed.

           22      Q.    Is that because it's essentially the same low

           23  flow after the flood as it was before?

           24      A.    Yeah.  River geometries form in response to

           25  the inputs of water and sediment.  So if the inputs of


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 3     12/17/2014
                                                                      615


            1  water and sediment are essentially the same, you're

            2  going to get nearly identical channel conditions

            3  overall.  You know, there will be some shifting here

            4  and there, but as a whole, looking at a segment, I

            5  would expect the same kind of low flow channels return

            6  after a flood.

            7      Q.    Are there always the same number and amount

            8  of rocks and other obstructions after a flood as there

            9  are before?

           10      A.    No.  Well, I'm going to say, yeah, no; but

           11  I've never gone out and counted rocks, so...

           12      Q.    You would think there might be less rocks

           13  than there were before, or there might be more?

           14      A.    Less or more, yes.

           15      Q.    Well, it could be the same, so you have three

           16  choices.

           17      A.    Unlikely to be the same.

           18      Q.    Sandbars --

           19      A.    Exactly the same, all right, so just to be

           20  clear.

           21      Q.    Sandbars could be at a different place after

           22  a flood?

           23      A.    If there were sandbars, sure, yes.

           24      Q.    There could be more of them?

           25      A.    Yeah, could be.
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            1      Q.    Let's go on to Slide 23, and I think you

            2  talked about this on Monday.  Did you say what reach

            3  of -- well, is this the Verde?

            4      A.    This is the Verde.

            5      Q.    Did you say what reach this was?

            6      A.    This is in Segment 5.

            7      Q.    And you would agree with me, wouldn't you,

            8  that the five pictures you have here that range from

            9  1992 to 2014 show the channel being somewhat different

           10  over time?

           11      A.    There are places where it's in a different

           12  location, and there are differences in the channel; but

           13  I would say it's substantively similar.

           14      Q.    If you look on -- let me try and do this

           15  without standing up, but hopefully I won't poke you in

           16  the eye.

           17            If you look on the '92 version, '92 photo, do

           18  you see the area I'm pointing at right there?

           19      A.    Yes.

           20      Q.    That seems to be gone, at least in some of

           21  the subsequent -- or very different in some of the

           22  subsequent photos, right?

           23      A.    Actually, I heard you say 1992, and that's

           24  what I was looking at, and then I realized you were

           25  pointing at something.
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            1      Q.    Looking at that, sort of two-thirds of the

            2  way down the '92 picture, and that looks very different

            3  in 2003, doesn't it?

            4      A.    Yeah, you recall yesterday in my testimony or

            5  Monday in my testimony, that I pointed out that that

            6  was an area where it had been a little more braided and

            7  turned into a single channel in the intervening years.

            8      Q.    Is there a particular hydrologic event that

            9  occurred between 1992 and 2003 that might have changed

           10  that?

           11      A.    I'm attributing it to the 1993 flood.

           12      Q.    Let's go to Slide 25.

           13            There at the bottom you have some language

           14  from the PPL Montana case; is that what that is?

           15      A.    Yes.

           16      Q.    Okay.  And it says "River need not be

           17  susceptible at every point during the year," and the

           18  next bullet says "Not so brief that it is not a

           19  commercial reality."

           20            Did I read that, right?

           21      A.    You read that right.

           22      Q.    In reaching your conclusions in this case,

           23  did you do any work to determine how long in a given

           24  year the Verde River would need to be susceptible to

           25  navigation in order for it to be a commercial reality?
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            1      A.    Yeah, wouldn't it be nice if -- the short

            2  answer is no.

            3      Q.    Give me the long answer on this one.

            4      A.    Okay.

            5      Q.    It sounded like it was going to be

            6  interesting.

            7      A.    Yeah, wouldn't it be nice if the Montana

            8  court had said, specifically, it needs to be this many

            9  number of days; and wouldn't it be nice if some court

           10  had spelled all this out, because then we could have a

           11  scientist go through and say these are the conditions.

           12  And you guys wouldn't have paid for your Jaguars and

           13  whatnot in the last 20 years and all these hearings.

           14            But it, unfortunately, is not the case.  So,

           15  you know, the court was -- in the scientist's mind I

           16  would say this is a vague statement, and I think I have

           17  an understanding of what that means.  I can't guarantee

           18  that you and I have the same understanding of what that

           19  means.

           20      Q.    Do you think the time period required for

           21  susceptibility to navigation to be a commercial reality

           22  could be different on different rivers?

           23      A.    Yes.

           24      Q.    Do you think it depends on the type of

           25  commerce that would have been regularly carried on on
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            1  that river?

            2      A.    No, I was thinking more along the lines of

            3  the climate.  So the time period in Alaska, for

            4  instance, where the rivers freeze up through the

            5  winter, might be different than down here, where

            6  freeze-up isn't much of a problem.

            7      Q.    So you didn't do any work to determine a

            8  particular type of commerce that might have been

            9  involved on the Verde and how long you would need to be

           10  susceptible to navigation in order to carry on that

           11  commerce?

           12      A.    Not specifically; but, you know, there were

           13  accounts, historical accounts, that I went through on

           14  Monday where trappers were using the river in small

           15  boats, and, you know, their period of time was April

           16  through May, I believe.  No, that can't be right.

           17  September through May.  And I would not call that as a

           18  so brief that it wasn't a commercial reality.

           19            What I took that to mean, the so brief to

           20  mean, would be like, yeah, I can get a boat down to it,

           21  but I've got to be having that boat on top of my wagon,

           22  I guess, back then, ready to plop it in the river when

           23  the monsoon hits.  And so, you know, it might hit on

           24  July 15th, it might hit on August 15th, but I'm ready

           25  to go for that entire month; and in the intervening


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 3     12/17/2014
                                                                      620


            1  time, no, I couldn't get a boat in there.

            2      Q.    So from your answer, does that mean you think

            3  that so brief language might refer to just one day?

            4      A.    No.  Well, it could mean one day; but that's

            5  not how I took it.  But...

            6      Q.    So it's not your testimony that anything

            7  longer than a day is long enough to be a commercial

            8  reality?

            9      A.    No, it's not.

           10      Q.    Let's go to Slide 26.  This is Non-Erratic

           11  Seasonal Flow Fluctuation, is the title of the slide.

           12            What's plotted on the vertical axis on this

           13  slide?

           14      A.    The vertical axis has tick marks.

           15      Q.    What are the numbers?

           16      A.    Oh, I took the numbers off here, because I

           17  was just indicating the general trend for most of the

           18  Verde.  That there's a seasonal winter high, a seasonal

           19  summer low, and a monsoon, early fall bump.  And the

           20  reason I took the numbers off is because I'm actually

           21  getting to the numbers later in the presentation, so I

           22  just wanted to introduce the trend.

           23      Q.    So if you didn't use numbers to prepare this,

           24  how did you come up with a curve?

           25      A.    I believe I took the Segment 4, 3 or 4, curve


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 3     12/17/2014
                                                                      621


            1  and plotted that shape, because it was representative.

            2  And there's actually a later slide in the presentation

            3  that shows this plot for all the segments, and you can

            4  see there's some slight differences.  Well, actually,

            5  there's some significant differences between Segment 1

            6  and Segment 5.

            7      Q.    And under natural and ordinary conditions,

            8  would this same trend occur every year?

            9      A.    Generally, yeah.

           10      Q.    So suppose I had a commercial activity that I

           11  wanted to do on the Verde, and for me the optimum flow

           12  rate was 300 cfs.

           13            Would that 300 cfs occur on the same day

           14  every year?

           15      A.    No.

           16      Q.    Would it occur in the same week every year?

           17      A.    Well, it could, but not necessarily.

           18      Q.    Could it occur a month different from one

           19  year to the next?

           20      A.    Mr. McGinnis, you ask these questions that

           21  I'm doing my best to get at the intent of your

           22  question, but you said 300 cfs, and I'm giving you an

           23  answer of if you had -- if, hypothetically, there was

           24  some commercial activity that required exactly 300 cfs,

           25  could I guarantee that on March 15th every year there
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            1  was going to be 300 cfs.  Exactly, no.

            2            Do I have a high probability that the -- I

            3  guess I'll stop.  They can get me on redirect.

            4            But to answer your question as you asked it,

            5  no, there's no guarantee on any given day that the flow

            6  rate is going to be a particular flow rate.

            7      Q.    Okay, and my -- you construed my question

            8  correctly.  I was asking specifically about 300 cfs.

            9  That's exactly what I want.

           10      A.    Okay.

           11      Q.    And my first question was does it happen on

           12  the same day every year; and I think you said no,

           13  right?

           14      A.    Right.

           15      Q.    My next question was does it happen

           16  necessarily in the same week every year; and what's the

           17  answer to that question?

           18      A.    No.

           19      Q.    Okay.  Does my 300 cfs happen in the same

           20  month every year?

           21      A.    No.

           22      Q.    How about if my activity could take place

           23  between 250 cfs and 300 cfs; would that happen on the

           24  same day every year?

           25      A.    No.
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            1      Q.    Would it happen in the same week every year?

            2      A.    No.

            3      Q.    Would it happen in the same month every year?

            4      A.    No.

            5            I'll let you know I'm answering you as

            6  directly as I can, but there's a lot more to tell to

            7  the story, so...

            8      Q.    Okay.  But it's your testimony that even at

            9  100 cfs range, that wouldn't necessarily happen in the

           10  same month and two years in a row?

           11      A.    And this is all predicated that there was an

           12  activity that could only occur in that narrow range of

           13  flow that you told me about?

           14      Q.    Yes.

           15      A.    So the fact that it was 301 cfs, can't do it?

           16      Q.    Well, my last set of questions was 250 to

           17  350.

           18      A.    Okay, so there's some activity out there that

           19  you couldn't do at 351 cfs, that you could do at

           20  350 cfs.

           21      Q.    And I can't do at 249.

           22      A.    If there were such a thing, you could not

           23  guarantee that on any given day of the year that you

           24  would have exactly that flow rate.

           25      Q.    Could I guarantee at any given week of the
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            1  year I would have that range?

            2      A.    No.

            3      Q.    Could I guarantee of any particular month of

            4  the year I would have that range?

            5      A.    You could not guarantee it, no.  This is

            6  hydrology, so everything is statistical and

            7  probability, so no.

            8      Q.    Let's go to Slide 28.

            9                 MR. MCGINNIS:  And, Mr. Chairman, I keep

           10  forgetting to have the microphone too close to my

           11  mouth, so if that gets to be a problem, remind me.  I

           12  don't have a problem with that.

           13  BY MR. MCGINNIS:

           14      Q.    Slide 28, in the lower right there, says "The

           15  Federal Test is based on more than just obstructions."

           16  Did I read that right?

           17      A.    Yes, you did.

           18      Q.    And by the federal test, are you referring to

           19  the federal test for navigability under federal law?

           20      A.    Yes, I am.

           21      Q.    Is it your understanding that that test does

           22  consider obstructions to navigation?

           23      A.    Yeah, I think it would be important to

           24  consider obstructions.

           25      Q.    But your point here on this sentence is just
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            1  that there's more to it than just obstructions?

            2      A.    Yes.

            3      Q.    On the table there, you talked some about

            4  that on Monday and covered some of my questions.  The

            5  one question I have is, under the column for canoes and

            6  the row for waterfalls, it says "Some."  And I can't

            7  recall you talking about that on Monday.  Can you tell

            8  me what "Some" means there?

            9      A.    It kind of depends on what your definition of

           10  waterfalls is.  As I defined them, big vertical drops.

           11  It would definitely be an obstacle, but I'm not sure

           12  it's an obstruction, necessarily.  So...

           13            And I think that was one of the issues that

           14  the Montana court struggled with or wrestled with or

           15  answered.  And they clearly said that that reach of the

           16  Missouri near Great Falls was an obstruction, because

           17  everybody stopped at the bottom.  Those falls are too

           18  big to run.  They unloaded their boats.  They put stuff

           19  in wagons.  They brought it around to the other side

           20  and did whatever they did with the stuff, whether they

           21  put it back in boats or shipped it over land or put it

           22  on railroads or whatever they did.

           23            So in some cases, waterfalls.

           24            But for things like Verde Falls, Apache

           25  Falls, whatnot, I would imagine that there were people
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            1  that were running those obstacles, and in that case I

            2  wouldn't say it was an obstruction.  Niagara Falls

            3  would be.

            4      Q.    If you look at a particular waterfall, are

            5  there some canoes that can go over waterfalls and some

            6  that probably shouldn't be?

            7      A.    My wife would tell you that nobody should run

            8  waterfalls.  But people have been running bigger and

            9  bigger waterfalls in canoes lately.  So some waterfalls

           10  should not be run, yes.  And I think the viability of

           11  historical commercial activities is different than the

           12  modern.  I've run waterfalls in rafts in commercial

           13  trips.  So that's a little bit different.  But you're

           14  asking me about canoes, so I'm wandering here.

           15      Q.    Yeah, and I'm not sure you answered that

           16  part.

           17            Are there some canoes that shouldn't be going

           18  over a waterfall?

           19      A.    Oh, yeah, yeah.

           20      Q.    Slide 29 refers to sandbars, and I guess

           21  that's your definition of sandbars; is that what that

           22  second bullet is?

           23      A.    Yes.

           24      Q.    Would you agree that there are some sandbars

           25  at places on the Verde?
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            1      A.    There are certainly gravel bars, and there

            2  are boulder bars.  In Segment 5 there are some

            3  sandbars, and there are certainly now sandbars in the

            4  backwater area above the reservoirs.

            5            In Segment 2, in the middle Verde, it would

            6  not surprise me to find some sandbars in its current

            7  condition.  I don't recall seeing any, however.  And if

            8  I had a picture of a sandbar on the Verde, I would have

            9  included it here; but I just didn't have any.

           10      Q.    Is the difference between a sandbar and a

           11  gravel bar is that one is made of sand and the other

           12  one is made of gravel, or is there some other

           13  difference?

           14      A.    That's essentially the difference, yes.

           15  Well, they actually behave differently in the river as

           16  well, but...

           17      Q.    If I was to look at them, one would look like

           18  it was sand and one would look like it was gravel, and

           19  I couldn't tell any difference, somebody not a

           20  geomorphologist?

           21      A.    Yeah, I can't really speak to what you would

           22  say.  But, yeah, you would notice that the material was

           23  larger.  There are differences in the form of a gravel

           24  bar.  And, again, it depends on what your definition of

           25  gravel is.  People have different thresholds for that.
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            1  But, yeah, the sand is sandier.  There you go.

            2      Q.    Let's go to Slide 30.

            3            This is your definition of waterfalls, right?

            4      A.    Yes, it is.

            5      Q.    One of the elements of your definition there

            6  in the third bullet says "Not drowned out at high

            7  water."  Is that right?

            8      A.    It says "high flow," but yes.

            9      Q.    Sorry, high flow.

           10      A.    Yes.

           11      Q.    Okay.  You're familiar with the Verde Falls

           12  on the Verde, what's known as the Verde Falls?

           13      A.    Yes, I am.

           14      Q.    Is the Verde Falls drowned out entirely at

           15  high water?

           16      A.    Yes.  Well, as I understand the term drowned

           17  out, yes.  It's no longer a vertical drop-off like it

           18  is at low water.  So you saw pictures yesterday in

           19  Mr. Farmer's presentation that it's obvious that

           20  there's something down there, but it's more turbulent

           21  rapids than it is a vertical drop-off.

           22      Q.    So at high water Verde Falls becomes a rapid?

           23      A.    Well, it's a rapid at low water as well, but

           24  it's less of a sharp drop-off.  When you go over it,

           25  the moves you're making to go over it at high water
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            1  would be different than what you're doing at low water.

            2      Q.    Do you know what flow it takes to drown out

            3  the Verde Falls?

            4      A.    I don't, specifically, no.  I know that from

            5  looking at pictures at 5,000, I would call it a

            6  drown-out.  And then in terms of this classification

            7  that we're talking about right now, I can tell you that

            8  at 390 it is not, and at 190 it's not.  Did I say 390?

            9  290.  Sorry.

           10      Q.    The fourth bullet up there says inn order to

           11  be a waterfall, it has to be a permanent feature.

           12            Are you aware of whether the Verde Falls is a

           13  permanent feature?

           14      A.    Yes.

           15      Q.    As far as you know, it's always been there?

           16      A.    Yes.

           17      Q.    I'm going to hand you up what was marked as

           18  Exhibit 6 in the old exhibits, old first round, second

           19  round of this hearing, whenever it was.

           20            Have you seen this document before,

           21  Mr. Fuller?

           22      A.    Yes.

           23      Q.    Can you tell us what it is?

           24      A.    It's by the United States Department of

           25  Agriculture, Forest Service, entitled Analysis of the
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            1  Criteria For Navigability, Verde River.

            2      Q.    If you look toward the back of that, there's

            3  some photos.  I don't know if these are the same photos

            4  you used yesterday, but they look similar to me.  Look

            5  at Photo No. 3.  Do you see that?  It's towards the

            6  back.

            7      A.    Yes, I do.

            8      Q.    Photo 3 says "Photo No. 3:  Looking at Verde

            9  Falls, March 1983."

           10            Do you recall a flood in March of 1983?

           11      A.    Yes.

           12      Q.    Was it something you would say was a big

           13  flood?

           14      A.    Yes.  I recall that there was.  Whether it's

           15  one of the largest ones, I don't really recall offhand.

           16  I can go back and look at the records, if it's

           17  important.

           18      Q.    You just remember it was a big flood?

           19      A.    I remember that '83 was a flood year.

           20      Q.    Does this picture of Verde Falls in March

           21  1983 look like it's completely drowned out?

           22      A.    Unfortunately, the photo kind of washes out

           23  there; but from the perspective of its definition as

           24  being a waterfall or not, yeah, I would say it's

           25  drowned out.
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            1      Q.    But in terms of being able to boat it,

            2  there's still some rock obstructions on it, right?

            3      A.    Yeah, there are definitely rocks there.

            4      Q.    How about Photo No. 4?  And this has

            5  essentially the same caption.  It says "Higher Water at

            6  Verde Falls, March 1983."

            7            It still looks like an obstruction to

            8  boating, even during the high flows, right?

            9      A.    No, I wouldn't say that's an obstruction to

           10  boating now.

           11      Q.    Different than boating on a smooth lake,

           12  right?

           13      A.    Clearly.

           14      Q.    It's a rapid?

           15      A.    Oh, yes.

           16      Q.    And then Photo No. 6, does that look like

           17  there's at least some remnants of The Falls still there

           18  at the high flows in March 1983?

           19      A.    Again, what I'm getting at here in the

           20  Slide 30 is the difference between a rapid and a falls.

           21  Things are called falls that are clearly different.

           22            So in all of nature there's very rarely clear

           23  classifications, particularly in alluvial geomorphology

           24  and river descriptions.  So you have an endmember

           25  perspective and the features across the spectrum.
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            1            So we've got Great Falls and Havasu Falls

            2  that are clearly waterfalls.  They're not going to

            3  drowned out.  And then you've got something at the

            4  other end of the spectrum that's called Verde Falls.

            5  And you go out there at 190 cfs, you see a 4-foot

            6  drop-off of water.  You go out there at higher flow,

            7  you see something like you're asking me about here in

            8  Photo 6, and I would say that's no longer looking like

            9  a falls.  It looks like a rapid to me.

           10      Q.    Regardless of whether it's still technically

           11  classified as a falls, you would agree with me,

           12  wouldn't you, that the Verde Falls area is challenging

           13  to boat under very different flow conditions?

           14      A.    It is a challenging place to boat, yes.

           15      Q.    Flip over to Page 8, which I think is before

           16  where you're at now in the photos.

           17      A.    Page 8 or Photo 8?

           18      Q.    Page 8.

           19      A.    Okay.

           20      Q.    And, again, this is Analysis of the Criteria

           21  For Navigability, done by the Forest Service, right,

           22  this document?

           23      A.    It's by the Forest Service, correct.

           24      Q.    And the Forest Service, in your

           25  understanding, is the federal agency responsible for
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            1  regulating recreation on the Verde River?

            2      A.    Some recreation, yeah.

            3      Q.    On Page 8 there's a section there that talks

            4  about the Verde Falls.  Do you see that?

            5      A.    Yes, I do.

            6      Q.    Okay.  And I'm going to start, I guess the

            7  second sentence there.  Says "Although not particularly

            8  high, these falls create a major barrier across the

            9  river (see photo No. 3).  As the water rises, the rocks

           10  (which would easily destroy a wooden boat) disappear,

           11  but the river hydraulics become more powerful and more

           12  dangerous to a craft of that type (see Photos No. 4 and

           13  6)."

           14            Did I read that correctly?

           15      A.    Yes, you did.

           16      Q.    And that essentially confirms your prior

           17  testimony that The Falls or the drop in The Falls

           18  disappears under high water; is that right?

           19      A.    That's correct.

           20      Q.    Would you agree with the rest of that

           21  statement that I just read?

           22      A.    That they're a major barrier across the

           23  river?  No.  It's an obstacle, something you need to

           24  pay attention to, that you need to make a decision

           25  about whether you want to run or portage around it.
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            1            You know, we know, and you're going to ask

            2  me, I'm sure, questions about the historical accounts,

            3  but we do know that historical boaters did get past

            4  this area.  So it wasn't a barrier in the sense that

            5  everyone stopped there and turned around and walked

            6  out.

            7            And I don't know the basis of the science

            8  behind their statement to say "would easily destroy a

            9  wooden boat," because we do know that people did take

           10  wooden boats down the river.

           11            But I would say as the water rises, in

           12  general, the river hydraulics do become more powerful.

           13  Whether they're more dangerous, I think you could make

           14  a decent argument that at extreme low flow, if you

           15  tried to run, there's kind of a can opener rock at the

           16  bottom there that could probably do a little more

           17  damage to your boat than just going through at high

           18  water.  And, you know, if you were to have a problem

           19  there, the problem might be that you rolled your boat,

           20  flipped it over, and you floated on down and you turned

           21  it back over again and continued your trip.

           22      Q.    Did you hear Mr. Farmer yesterday, I believe,

           23  talk about river hydraulics?

           24      A.    Yes, I did.

           25      Q.    And would you agree that the river hydraulics
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            1  can be more powerful and more dangerous at high flows

            2  right there at the Verde Falls?

            3      A.    They can be, yes.

            4      Q.    Flip to the page just prior to that, Page 7.

            5  This is still on Exhibit 006.  There's a section there

            6  that says "Steep Gradient," No. 1.  Do you see that?

            7      A.    Yes.

            8      Q.    The second sentence in that section says "The

            9  river drops an average of nearly 18 feet per mile over

           10  this portion of the river.  In comparison, the Colorado

           11  River through the Grand Canyon drops an average of less

           12  than 8 feet per mile."

           13            Did I read that right?

           14      A.    Yes, you did.

           15      Q.    Do you have any basis to disagree with this

           16  statement by the Forest Service?

           17      A.    That the -- no.  The slopes are -- I'm taking

           18  at face value that the slope of the Verde in that

           19  segment is greater than what they're considering the

           20  Grand Canyon.  I don't know the exact numbers, where

           21  they got them, where the start and end points were,

           22  et cetera; but as I sit here today, no, I don't have

           23  any basis to disagree with them.

           24      Q.    In your work in coming to a conclusion about

           25  whether the Verde was navigable in its ordinary
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            1  condition in 1912, did you do any analysis of the slope

            2  of the river?

            3      A.    I'm aware of the slope.  I'm aware of the

            4  changes in the slope.  I didn't do any particular

            5  analyses, mathematical analyses, of slope.

            6      Q.    Do you think slope is an important element of

            7  determining whether something's navigable?

            8      A.    You used the word important.  It would be

            9  something that I would consider, certainly.  In fact,

           10  if you look back at the small and watercourse work that

           11  we did for the Land Department and ANSAC, slope was one

           12  of the criteria that we used to eliminate, as a

           13  possibility, that the river was navigable,

           14  nonnavigable.

           15      Q.    How did you use that material in the small

           16  and minor watercourse study?

           17      A.    There was a specific slope threshold, I

           18  believe, that we had set, and I don't recall what it

           19  is.

           20      Q.    And you don't know what the slope of the

           21  Verde is?

           22      A.    Well, I know what it says in front of me

           23  right here, and I know that there's other data sets out

           24  here.  The slope does vary in different segments.

           25      Q.    Would you say generally a river gets less
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            1  navigable as the slope gets steeper?

            2      A.    Yeah, I would say generally, yes.

            3      Q.    Let's look at -- back to Photo No. 1 in this

            4  document.

            5            This says "Rafting the Upper Verde, March

            6  1973."  Is that right?

            7      A.    Yes.

            8      Q.    Those two fellows have helmets on that look

            9  something like it's out of the Wizard of Oz or the

           10  Village People.  Do you see those?

           11      A.    Yes, I do.

           12      Q.    You don't wear helmets like that anymore, do

           13  you?

           14      A.    Just when I go to Village People parties.

           15      Q.    I'll resist asking the follow-up question.

           16                 MS. HERNBRODE:  Thank you.

           17                 THE WITNESS:  I actually have a helmet

           18  that's not that much different than one of those,

           19  but...

           20  BY MR. MCGINNIS:

           21      Q.    Do you wear a helmet when you raft on the

           22  Verde?

           23      A.    Sometimes.

           24      Q.    Does it look different than the ones in this

           25  picture from 1973?
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            1      A.    It's much cooler.

            2      Q.    Is it safer, more protective, lighter weight?

            3      A.    It is safe.  It's reasonably lightweight.

            4      Q.    So that the helmets are a thing where the

            5  technology has changed some since 1973; is that

            6  correct?

            7      A.    I would assume so, yeah.

            8      Q.    We're done with that exhibit.

            9            Let's go back to your PowerPoint.  Slide 31.

           10  Here you talk about fords, right?

           11      A.    Yes.

           12      Q.    You're talking about things in the river, not

           13  the cars?

           14      A.    Yes.

           15      Q.    The last bullet point says the presence of a

           16  ford, quote, implies most reaches not ford-able?  Do

           17  you see that?

           18      A.    Yes.

           19      Q.    And was it your testimony that the fact that

           20  there's a ford there means the rest of the river is

           21  probably not fordable?

           22      A.    Maybe not the rest of the river, but it's

           23  then telling you that, hey, this is the place that's

           24  easiest to get across.

           25      Q.    What are the reasons that a river would not
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            1  be fordable?

            2      A.    Too deep.

            3      Q.    How about too many rocks?

            4      A.    That could be.

            5      Q.    How about an unstable bottom, like quicksand?

            6      A.    That could be too.

            7      Q.    How about limited access through because of

            8  vegetation along the river?

            9      A.    In my experience, if there were a fordable

           10  place and there were vegetation, people would cut down

           11  the vegetation to get to that spot.

           12      Q.    How about limited access to the river because

           13  it's in a canyon?  Does that make it not fordable?

           14      A.    My guess is that if you couldn't have access

           15  to it, it would be unlikely to be called a ford.  But I

           16  can't think of a place on the Verde where you couldn't

           17  have access to the river, because fords aren't

           18  necessarily just for cars that you would need to get

           19  down into a canyon.  It could be a ford for horses or

           20  mules or sheep or something else.

           21      Q.    Okay.  Slide 33.  This is your definition of

           22  natural; is that right?

           23      A.    Yes, it is.

           24      Q.    The last bullet says "only direct impacts to

           25  the watercourse."
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            1            What do you mean by that?

            2      A.    Yeah, in doing my work and thinking about the

            3  natural condition of the river, I think it's very

            4  reasonable to think about somebody's channelized a

            5  particular reach of whatever river we're considering.

            6  They've, you know, hardened the bank, they've narrowed

            7  the river channel, created a flood control structure,

            8  built a levy, something like that, that perhaps they've

            9  deepened it through sand and gravel mining.

           10            Those are what we would consider direct

           11  impacts to the watercourse.  And what I was trying to

           12  say is that it's not necessary in most cases to say,

           13  well, humans were in the area; therefore, we no longer

           14  have a natural watercourse.  So, you know, to get too

           15  esoteric, too far out there in indirect impacts to the

           16  watercourse.  So just trying to simplify.

           17      Q.    Slide 34.  This, again, deals with ordinary

           18  and natural.  The last bullet there says "Indicates

           19  that river was more susceptible to navigation prior to

           20  human impacts."

           21            Did I read that right?

           22      A.    You did.

           23      Q.    Is it your opinion that every human impact on

           24  the Verde has made it less navigable?

           25      A.    No.
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            1      Q.    You would agree with me, wouldn't you, that

            2  there are portions of the year below Bartlett Dam where

            3  the river might actually be more navigable now than it

            4  was under ordinary and natural conditions?

            5      A.    I know exactly what you're asking.  We had a

            6  similar discussion regarding the reach below the

            7  San Carlos Dam or Coolidge Dam in the San Carlos area

            8  on the Gila River.

            9            So there's a -- the dams change the

           10  hydrograph, and they tend to make -- during release

           11  periods, it can be higher flow than what might have

           12  naturally occurred.

           13            And the reason I'm just kind of struggling

           14  with that is I'm thinking about parsing out the

           15  depletions in those summertimes that were occurring

           16  prior to when the dams came in.

           17            But as a general theory, it is definitely

           18  possible that there are reaches below the dams where

           19  flow rates at a particular time of year might have been

           20  higher than the natural.

           21      Q.    If there have been people going into the

           22  river blasting rocks or removing rocks from the river,

           23  could that make the river more navigable than it was

           24  under ordinary and natural conditions, just that act

           25  alone?
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            1      A.    Are you talking about the Verde River in

            2  specific places, or are you just saying theoretically,

            3  in general?

            4      Q.    In general.

            5      A.    Yes.

            6      Q.    We have an example of that, probably, on the

            7  Salt with Quartzite Falls.  Are you familiar with that

            8  one?

            9      A.    Yes, I am.

           10      Q.    Where they went in and blasted out the rocks?

           11      A.    Yes.

           12      Q.    And is it your understanding that made the

           13  river in that particular reach more navigable than it

           14  would have been when the rock was there?

           15      A.    It made it easier for rafting boats to get

           16  through there.

           17      Q.    How about if somebody goes in and cuts trees

           18  down that were impeding on the river?  Could that make

           19  it more navigable than it was under ordinary and

           20  natural conditions?

           21      A.    There could be situations where cutting down

           22  trees would improve the navigability of it.  Whether it

           23  went from nonnavigable to navigable, I would have to

           24  look at a specific situation.  But, granted, that if

           25  there was a tree hanging in the river and it was a
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            1  strainer and somebody came and cut it down and it was

            2  gone, yeah, you don't have to worry about the strainer

            3  anymore.

            4      Q.    And my last two or three questions have all

            5  been in a relative sense, not navigable or

            6  nonnavigable; just to make it more navigable.

            7      A.    Could be.

            8      Q.    Is that the way you understood it?

            9      A.    It could be.  But, you know, we talked

           10  about this.  I heard this yesterday, in terms of

           11  something being more navigable, and I probably said the

           12  same thing myself.  It seems like navigable might be

           13  binary.  And I said it myself, is, you know, I said

           14  either it is or it isn't.  And if it's deep enough to

           15  use a certain kind of boat, that we both agree is

           16  commercial purposes, and it gets a little bit deeper,

           17  does that make it more navigable, or is it -- I don't

           18  know.

           19      Q.    Okay.  How about the removal of marshy

           20  conditions in the riverbed by cattle grazing that

           21  caused more water to run off to the river and to have a

           22  more defined channel?  Could that make a river, I'm

           23  going to say more navigable, and I'm going to define it

           24  the way you just did in your answer?

           25      A.    Yeah, I thought my answer was pretty
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            1  confusing, so using my definition might not be a good

            2  idea.

            3      Q.    I thought you understood it.

            4      A.    Yeah.  You would.  Thank you.  But I might be

            5  the only one.

            6            So if someone were cattle grazing, destroyed

            7  marshes, more water went to the river, it made it more

            8  defined, if the river were more defined and there were

            9  more water in the river, certainly the boatability

           10  would likely to be better.

           11      Q.    Okay.  Let's go to Slide 35.

           12            The first bullet there under the "Therefore"

           13  says "Streams were more navigable than indicated by

           14  flow poststatehood data."

           15      A.    Yes.

           16      Q.    Did I read that right?

           17      A.    Yes, you did.

           18      Q.    If the fact that something wasn't navigable

           19  at statehood was based on something other than just

           20  flow, would that statement that I just read necessarily

           21  be correct?

           22      A.    Give me an example of what it might be based

           23  on.

           24      Q.    Well, suppose there were lots of rock

           25  obstructions, and you couldn't get the boat through
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            1  because there were rocks, and you had more flow in

            2  ordinary and natural conditions.

            3            Would that mean that the river is necessarily

            4  more navigable if the rocks are still impassable?

            5      A.    If the rocks are impassable and the rocks

            6  are -- you're saying the entire river is characterized

            7  by rocks that are impassable, I would have to say it

            8  was not navigable.

            9            But maybe you're asking me that if there were

           10  rocks in the river, and at a particular flow rate it

           11  was impassable, but you were to put more water in

           12  there, then I would suggest there probably would be --

           13  it could become navigable if you put enough water in

           14  there.  Certainly if you dewater it, it becomes less

           15  navigable.

           16      Q.    And your statement about becoming more

           17  navigable would depend on the amount of more water you

           18  put into it?

           19      A.    Yes.

           20      Q.    Okay.  What if the navigability under

           21  ordinary and natural conditions was limited or was

           22  nonnavigable because of slope?  Would putting more

           23  water in it necessarily make it more navigable?

           24      A.    If the river were nonnavigable because of

           25  slope and you put more water in it.  That's a tough one
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            1  to answer, Mr. McGinnis.  If it were a very steep

            2  slope, for instance, the reach of the Missouri near

            3  Great Falls, putting a lot more water over those falls

            4  wouldn't make much difference to its navigability;

            5  similar to Niagara Falls.  There's a lot of water going

            6  over it and it's very steep.  So at that endmember of

            7  the spectrum, more water probably wouldn't help.

            8            But I think I would need to sit down with a

            9  calculator and a piece of paper and think about the

           10  more reasonable end of streams, whether more water

           11  would make a difference or not.  It could.  But...

           12      Q.    Let me see if I can clarify a little bit.

           13            I thought you testified earlier that one of

           14  the criteria in your small and minor watercourse study

           15  was slope?

           16      A.    Yes, I did.

           17      Q.    And so are there some watercourses in Arizona

           18  that you determined were nonnavigable because the slope

           19  was steep above whatever your standard was?

           20      A.    Yeah.  So for -- yes.

           21      Q.    Okay.  So think about those watercourses that

           22  you excluded from any further navigability analysis

           23  solely on slope.

           24            If you put more water in them, would they

           25  necessarily become navigable?
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            1      A.    Yeah.  So let's take a specific example.  So

            2  if I took -- and I'm trying to think of a perennial

            3  stream on a very steep slope, and just give me a minute

            4  here and I'll come up with one.

            5            If I took -- I don't know if you're familiar

            6  with the Catalinas in Tucson.  If I took Lemon Creek,

            7  the tributary to Sabino Canyon, I believe, or take

            8  Sabino Canyon, for that matter, if you've taken the

            9  shuttle ride up there to the top and enjoyed the

           10  scenery and whatnot, I don't believe that to be a

           11  navigable stream; in part because of its slope, in part

           12  because of the number of drops in it.  But you could

           13  put a lot more water in there, and I just don't think

           14  anybody would ever use it for trade and travel.

           15      Q.    Let's go on to Slide 41.

           16            The eighth bullet, if you count them down

           17  there, says "Depleted Base Flow Since & Prior to 1912."

           18            Is that what it says?

           19      A.    Yes.

           20      Q.    Have you reviewed Mr. Hjalmarson's report

           21  that was submitted in this matter?

           22      A.    I've looked at it briefly.

           23      Q.    Did you read the portion -- did you read any

           24  portion where he said that he believes that there were

           25  8,000 acres historically irrigated upstream from the
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            1  headwaters of the Verde on the tributary?

            2      A.    I don't remember that specifically.

            3      Q.    So you haven't done any work to confirm or

            4  refute that assertion, if it was in his report?

            5      A.    No, I have not.

            6      Q.    Have you done any work at all on the amount

            7  of irrigation or water use that occurred in the

            8  tributaries to the Verde upstream from the headwaters

            9  over time?

           10      A.    No.  Other than we're aware that such things

           11  have occurred, no.

           12      Q.    You haven't done any work to quantify it?

           13      A.    I have not.

           14      Q.    Slide 48.  The sixth bullet there says

           15  "Rapids make up about 2.6 percent of the river's

           16  length."

           17            Do you see that?

           18      A.    I do.

           19      Q.    And I think you testified about this some on

           20  Monday.

           21      A.    I did.

           22      Q.    Why does the proportion of the river's length

           23  that are rapids matter in terms of navigability?

           24      A.    I was just trying to give the Commission, to

           25  characterize how much of the river is rapids and how
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            1  much is nonrapids.

            2      Q.    But if the rapids are either impassable or

            3  make navigation difficult, the fact that they don't

            4  cover a hundred percent of the length of a watercourse

            5  doesn't necessarily make the river navigable, right?

            6      A.    If the rapids were impassable, I would still

            7  want to know, you know, are we talking about one rapid

            8  that's impassable, or are we talking about hundreds of

            9  rapids that were impassable?  Are we talking about a

           10  close -- a high density of impassable rapids?

           11            I would still want to know those factors.

           12  And the fact that there's a small percentage of them I

           13  think is highly relevant.  And when it comes to the use

           14  of the word difficult, my understanding is that the

           15  presence of the occasional difficulty is not

           16  determinative of nonnavigability.

           17      Q.    So if 2.6 percent of the river total overall

           18  is rapids, so that could mean, right, that if I have a

           19  26-foot long rapid every 1,000 feet, that would be

           20  2.6 percent?

           21      A.    Sounds right.

           22      Q.    Okay.  So if I'm boating and the rapid is one

           23  that causes me to get out of my boat, let's just assume

           24  that, okay?

           25      A.    Okay.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 3     12/17/2014
                                                                      650


            1      Q.    And if the rapids are evenly spread over the

            2  river and it's 2.6 percent of the length, that means I

            3  paddle for 1,000 feet, get out of my boat, carry my

            4  boat for 26 feet, get back in and paddle for

            5  1,000 feet?

            6      A.    In the case of your example where the rapid

            7  was impassable, yes.

            8      Q.    The same thing would happen, it would still

            9  be 2.6 percent of the length, if the rapids were

           10  13 feet every 500 feet of the river, right?

           11      A.    Yes, it -- yes.

           12      Q.    Let's go to Slide 60.

           13            Actually, just let's flip forward to

           14  Slide 172 for a second, if you don't mind.

           15            In the bottom drawing on Slide 172, is it

           16  your testimony that that depicts sort of this pool and

           17  riffle sequence we're talking about on the Verde,

           18  generally at least?

           19      A.    In a very general way.  Of course, pools are

           20  much longer relative to the length of the riffles in

           21  reality, but it squeezes in on the figure on the

           22  slide better that way.

           23      Q.    Okay.  So my question about -- that I just

           24  asked about the 26-foot riffle and the 1,000-foot pool,

           25  that would be generally depicted by that, assuming
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            1  those riffles made you get out of the boat?

            2      A.    It's out of scale, but that's generally what

            3  you would be talking about, yeah.

            4      Q.    And that's just basic to the character of the

            5  Verde River, right, you have the pools and the riffles?

            6      A.    Yes.

            7      Q.    Okay, now let's go back to Slide 60.

            8            Slide 60 refers to Segment 3, and at the

            9  bottom you say "Some Commercial Recreational Trips"?

           10            Do you see that?

           11      A.    Yes.

           12      Q.    Do you know what outfitters have been running

           13  commercial recreational trips on the Segment 3?

           14      A.    Names of outfitters, I don't recall as I sit

           15  here.  I know I looked into this in the past, and there

           16  were some.  And I know the gentleman Lynch, I think it

           17  was named, yesterday made reference to some; and I know

           18  Don has made reference to some; and I remember talking

           19  to Forest Service personnel about some.  I know in the

           20  past people have had permits.  I don't know today who

           21  has permits and whatnot.

           22      Q.    Do you know when commercial recreational

           23  outfitters started operating on Segment 3?

           24      A.    No, I don't.

           25      Q.    Any general idea about what year that was?
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            1      A.    As far as I know, it wasn't 1912.  But my

            2  guess would be post-World War II.

            3      Q.    Do you think it was before the '60s?

            4      A.    Could have been.

            5      Q.    But you don't know?

            6      A.    (Witness shook head.)

            7            The population of Arizona increased

            8  significantly after World War II, and I would expect

            9  that would be about the time that more people are on.

           10  It becomes more viable.

           11      Q.    But you don't have any evidence of any

           12  commercial outfitters on the Verde before like 1980, do

           13  you?

           14      A.    I don't recall.

           15      Q.    Slide 62, still talking about Segment 3.  The

           16  last bullet there says "No Major Diversions at

           17  Statehood."

           18            Do you know why that's true?

           19      A.    Why are there no major diversions at

           20  Segment 3?

           21      Q.    At statehood.

           22      A.    It was in a deep canyon and there was no

           23  farmland.

           24      Q.    Limited access --

           25      A.    Adjacent to the river.
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            1      Q.    Limited access to the river?

            2      A.    I think if you were in the bottom of the

            3  canyon, you didn't need a diversion to get to the

            4  water.  You needed a bucket, so it was right there.

            5      Q.    If your farmland was at the top of the canyon

            6  and the river is at the bottom of the canyon, you would

            7  have to pump it out, right?

            8      A.    Yes.

            9      Q.    And I asked you this generally before, but do

           10  you know specifically what the slope in feet per mile

           11  is in Segment 3?

           12      A.    Not as I sit here today, no.

           13      Q.    Slide 66 talks about Segment 4.  I asked you

           14  questions about Segment 3 about what commercial

           15  outfitters you were aware of.  Can you tell me what

           16  commercial outfitters you know operate on Segment 4?

           17      A.    It would generally be the same ones, but I

           18  don't know.

           19      Q.    Slide 68.  This is Segment 4, and you have

           20  the same comment about no diversions at statehood.  I'm

           21  assuming you also don't have an answer about why that

           22  was true?

           23      A.    I'm unaware of any diversions in that area,

           24  but my guess is there was not much farmland down there.

           25  However, as I'm sitting here thinking about it right
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            1  today, I know that there were two ranches, I believe,

            2  in that area, and they may have had some sort of small

            3  diversion.  I don't know.  But there was certainly

            4  nothing on the scale of the Verde Ditch that diverts

            5  the entire river or something like that.

            6      Q.    And you don't know the slope in Segment 4?

            7      A.    No, I don't.

            8            I could look it up, I mean if this is an

            9  important thing.  At one time I've looked at that

           10  information, and if I thought it was relevant to what

           11  we were talking about today, I would have put it in

           12  here.

           13      Q.    Is it in your PowerPoint anywhere?

           14      A.    No.

           15      Q.    Is it in your prior reports that you wrote

           16  for the Land Department anywhere?

           17      A.    It could be.

           18      Q.    But you don't know, as you sit here today,

           19  where it is?

           20      A.    No.

           21      Q.    Slide 72 at the bottom.  I'll let you get

           22  there first.

           23            The bottom bullet point says "Some commercial

           24  recreational trips."  Do you know what outfitters are

           25  or have been working on Segment 5?
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            1      A.    Segment 5, I think we heard testimony from

            2  Jon Colby in previous go-arounds with ANSAC, and I

            3  believe his company was called Cimarron, I think, and

            4  they were running trips.  And I've actually seen some

            5  commercial boats coming down the Verde, mostly 14, 18,

            6  16-foot rafts, paddle rafts.

            7      Q.    And do you know about when commercial

            8  outfitters started operating on Segment 5?

            9      A.    I don't.

           10      Q.    Let's go to Slide 80.

           11            The first set of bullets there refers to

           12  Spanish exploration in the 1500's; do you see that?

           13      A.    I do.

           14      Q.    You would agree with me there's no evidence

           15  that we've seen of any boating on the Verde by any of

           16  those Spanish explorers listed there?

           17      A.    That was my testimony on Monday, and I have

           18  no reason to change that.

           19      Q.    The second bullet refers to fur trappers in

           20  1820 and 1830.  The last bullet, you say "Later trapper

           21  used boats - Verde Valley to Salt River after

           22  population centers had developed."

           23            Does that comment refer to the Day brothers?

           24      A.    Yes.

           25      Q.    You don't know of any evidence of any other
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            1  trappers using boats on the Verde, right?

            2      A.    I believe there was one other account after

            3  statehood where they came down trapping.  When we get

            4  to the boating thing, we'll look at that and I'll give

            5  you a final answer right here.

            6      Q.    If that occurred, you think it was after

            7  statehood?

            8      A.    That was my recollection.

            9      Q.    Page 81, and you talked about Slide 81 a

           10  little bit on Monday.  This refers to boats at Camp or

           11  Fort Lincoln, which was near Camp Verde, and at Fort

           12  McDowell; is that right?

           13      A.    Yes.

           14      Q.    And both of those places you have a bullet

           15  that says "Some known boat use" --

           16      A.    Yes.

           17      Q.    -- right?

           18            You don't have any evidence to show that

           19  those boats were used to go up and down the river as

           20  opposed to cross during floods, do you?

           21      A.    Most of the use was crossing during high

           22  flow.  I don't know that it was during floods.

           23            And there's the one photo of the soldiers in

           24  the boat, which to me looks like it's at Beasley Flat;

           25  certainly not at the location of the Fort.  So that
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            1  boat appears to have gone downstream.

            2      Q.    And that's the only evidence you know of that

            3  the boats from the soldiers at the forts ever went up

            4  and downstream, correct?

            5      A.    On the Verde, correct.

            6      Q.    On the Verde.

            7            Slide 82, the first bullet there, first, the

            8  mining and farming in the 1860s, again, you don't have

            9  any evidence that there was boat use associated with

           10  those activities, right?

           11      A.    I do not.

           12      Q.    How about Indian Reservations in the 1870s;

           13  you don't have any evidence of boat use associated with

           14  those, right?

           15      A.    I do not.

           16      Q.    Okay.  Slide 91.  And you talked some about

           17  marshes in your testimony on Monday, right?

           18      A.    Yes, I did.

           19      Q.    And this is one of the accounts from the

           20  1870s that says the upper Verde was so marshy that the

           21  Yavapais were able to farm only 20 of the 125 acres

           22  available on the floodplain; is that right?

           23      A.    That's what it says, yes.

           24      Q.    Would you agree that marshy areas of a river

           25  are generally less likely to be navigable than
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            1  watercourses with defined channels?

            2      A.    You asked me less likely.

            3            Yeah, I would say that just as a general

            4  thing, marshy areas would generally be less likely than

            5  rivers with defined channels.  Not to say that either

            6  one is nonnavigable or navigable; but in general, yeah.

            7      Q.    And you talked some about the historical

            8  accounts on Monday, and I thought this was one of the

            9  ones where you thought that maybe there was some

           10  authenticity or credibility issues with this one.  Is

           11  that true, or do you believe this account is accurate?

           12      A.    Yeah, I thought a lot about the question of

           13  the marshy Verde River, and it's a little bit of a

           14  mystery as to what people attribute change in the Verde

           15  and whether it occurred during the 1891 flood, whether

           16  there were marshes prior, whether the marshes were in

           17  the floodplain or whether that was in the river

           18  channel.

           19            I would say there's a fair degree of

           20  uncertainty as to what exactly those conditions were.

           21  The GLO surveyors didn't seem to mark out the fact that

           22  there was no discernible channel.  The photographs that

           23  we have from that period, similarly, don't show marshy

           24  conditions.  But yet you have people who say that it

           25  was marshy.  So...
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            1            Can I give you a little story about anecdotal

            2  evidence, or would you rather have that on redirect?

            3      Q.    A little story about what?

            4      A.    Anecdotal evidence like this, some historical

            5  descriptions.

            6      Q.    About the marshes?  Yeah, sure, go ahead.

            7      A.    All right.  So I'm out doing fieldwork on

            8  another stream and I'm walking down the river, and some

            9  guy comes out and says, what are you doing on my land?

           10            And I said, well, I'm doing a flood study for

           11  the County.

           12            And he said, oh, this river doesn't flood.

           13            I said, oh, interesting.  I had heard that

           14  there had been flood problems here before.

           15            And he says, oh, no, no, no, we never have

           16  floods here.

           17            I said, what's the highest you've seen the

           18  water?

           19            And he points over at his house and he says,

           20  about here at the window sill.

           21            And I thought, hmm, this says a lot about the

           22  recollections of people and anecdotal evidence.  So

           23  whatever he had in his head what a flood meant, it

           24  meant something different.  So sometimes you have to

           25  parse out these things, and people remember one thing
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            1  and the facts might be different.  This might be

            2  precisely accurate.

            3            So you look at the totality of the evidence.

            4  And that's kind of the struggle I was having as I read

            5  these things and things that are in our report.  That's

            6  important evidence to consider.  There's also

            7  photographs and GLO surveys to consider too.

            8      Q.    I've handed you an excerpt of what I believe

            9  was Exhibit -- old Exhibit No. 31, which was the 2003

           10  report that you prepared for the Land Department.  Is

           11  that what the cover page looks like to you?

           12      A.    Yes.

           13      Q.    Okay.  Just turn over to Page 7-4, which is

           14  the one page I've attached for you.

           15            So -- well, read the last sentence in the

           16  next to last paragraph for me, starting with "The

           17  extent."

           18      A.    "The extent of marshland in the central Verde

           19  River was drastically reduced during the period

           20  preceding and surrounding statehood."

           21      Q.    Okay.  So at least in 2003, when this report

           22  was written, the authors of this report believed that

           23  there was marshland in the central Verde River sometime

           24  before statehood?

           25      A.    Yes.
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            1      Q.    And you were the primary author on this

            2  report?

            3      A.    Yes, and, also, this chapter as well, so

            4  that's my writing right there.

            5      Q.    Let's go to Slide 92.

            6            And this one is a recollection of 1874 by

            7  Ms. Boyer, and I think you talked about this some on

            8  Monday, also.  It says "The Verde River at that time

            9  was just about the size of the Woods ditch today."

           10            Did I read that right?

           11      A.    Yes, you did.

           12      Q.    And is this one of the historical accounts

           13  that you relied upon?

           14      A.    This was certainly one that we considered,

           15  yes.

           16      Q.    And is the Woods Ditch also sometimes known

           17  as the Verde Ditch?

           18      A.    Yes, it is.

           19      Q.    And you have a photo of the Verde Ditch

           20  there, of the Woods Ditch, right?

           21      A.    Yes.

           22      Q.    Do you know whether this photo depicts the

           23  head, the middle, or the tail of the Verde Ditch?

           24      A.    I don't.

           25      Q.    Do you know whether the width of the Verde
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            1  Ditch changes as it goes along its course?

            2      A.    I would assume that it gets smaller as it

            3  goes along its course.

            4      Q.    So the width of the ditch at the diversion

            5  point might be much more than the width of the ditch

            6  when it gets down to the last farmer?

            7      A.    It could well be.

            8      Q.    Do you have any information about what

            9  section of the Verde Ditch Ms. Boyer might have been

           10  referring to in 1874?

           11      A.    No, and if you had that, I would be certainly

           12  interested to read that.

           13      Q.    Okay.  Let's go to Slide 93.

           14            Slide 93 is another historical account which

           15  you looked at, right?

           16      A.    Yes, it is.

           17      Q.    By Leonora Lee?

           18      A.    That's correct.

           19      Q.    And there in the first sentence -- second

           20  sentence of this account, she says "The Verde River

           21  spreads out wide, and so shallow you could cross it on

           22  clumps of grass."

           23            Do you see that?

           24      A.    I do.

           25      Q.    That doesn't sound like a very navigable
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            1  river, does it?

            2      A.    It's rare -- no, actually, I would have

            3  said -- well, nah, nah, nah.

            4      Q.    Could you spell that for her, please?

            5      A.    Yeah.

            6            In general, I would say if you could cross

            7  rivers on clumps of grass, you would have difficulty

            8  getting boats down there, unless you were a very big --

            9  a good jumper.

           10      Q.    An ELFer, right?

           11      A.    Different kind of ELF, but...

           12      Q.    Yeah, that's true.

           13            And this is from Cottonwood in Segment 2 in

           14  1875?

           15      A.    Yes, it is.

           16      Q.    Let's go to Slide 93.  No, excuse me, 94.

           17            This is another account from 1879 by Charles

           18  Willard, right?

           19      A.    Yes, it is.

           20      Q.    And this is an account that you included in

           21  your presentation?

           22      A.    Yes, it is.

           23      Q.    And it's one you relied upon?

           24      A.    We considered it, yes.

           25      Q.    And in this account, do you see there in the
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            1  third sentence she talks about -- excuse me, he talks

            2  about the ground being spongy, and when it rained, the

            3  water was absorbed into the ground immediately, so very

            4  little ran into the river channel.

            5            Is that right?

            6      A.    That's what it says, yes.

            7      Q.    And this is pretty close to ordinary and

            8  natural conditions there in 1879, right?

            9      A.    Yes.

           10      Q.    Later on in that same quote, he says that the

           11  small amount that did run into the riverbed stood in

           12  pools.

           13            Is that right?

           14      A.    That's what it says, yes.

           15      Q.    And does a river that's standing in pools

           16  sound like it had much flow in it?

           17      A.    Depends on the size of the pools and what he

           18  means by pools.  But stagnant water is really not

           19  consistent with a flowing river.  So there's some

           20  technical problems with this.  But yes.  So to answer

           21  your question -- let me make sure I have your question.

           22  Can you give it to me again?

           23      Q.    My question is, does this description that

           24  talks about water in the riverbed standing in pools and

           25  being stagnant and being polluted with malaria germs
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            1  sound to you like a navigable river, just this account?

            2      A.    Yeah, I would have to say on this account I

            3  don't really have enough information to say navigable

            4  or nonnavigable.

            5            I would say as a general rule, rivers that

            6  are stagnant and not flowing -- well, I can't even go

            7  that far.  I would have to know the specific

            8  conditions.  But, yeah, I would like to help you on

            9  that one, but I'm just not sure I have enough

           10  information to make that call.

           11      Q.    Later on Mr. Willard says "Most everybody

           12  that came to the Valley brought cattle, horses or sheep

           13  with them and the stock soon trampled the spongy land

           14  down to solid ground, thus causing the rainwater to run

           15  into the river channel."

           16            Do you see that?

           17      A.    I do.

           18      Q.    So could this be an instance where the

           19  presence of humans and impacts by cattle brought by

           20  humans actually could have made the river more

           21  navigable --

           22      A.    No.

           23      Q.    -- again, using that the way we talked about

           24  earlier?

           25      A.    Yeah.  If Mr. Willard's description were
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            1  factually correct and what he described is actually

            2  what happened and there was actually more water in the

            3  river, having more water in the river is certainly

            4  better for navigation.

            5      Q.    And that's pretty clearly what he says

            6  happened, right?

            7      A.    That's what he said, yeah.

            8      Q.    Slide 96.  We talked some about beaver dams

            9  on Monday.  This account from the Fort McDowell area,

           10  Segment 5, in the 1880s refers to the river being full

           11  of beaver dams; is that right?

           12      A.    That's what it says, yes.

           13      Q.    And you don't have any information to think

           14  this is not accurate; is that right?

           15      A.    Well, I have photographs that don't show

           16  beaver dams, certainly not a river being full of beaver

           17  dams.

           18            And it occurred to me yesterday, as, you

           19  know, we've seen this quote about beaver dams and

           20  thought about it and, you know, what was that condition

           21  and how do we reconcile that with the photos that we've

           22  seen, and it occurred to me yesterday, as I was

           23  listening to Mr. Lynch, when somebody was asking about

           24  whether he had seen beaver dams, and he said yeah, and

           25  then described boating past them.
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            1            So, you know, beaver dams may be on side

            2  channels.  Beaver dams may be in the marshy areas that

            3  were adjacent to the river.  So it's possible that when

            4  they say the river, they're talking about the river

            5  corridor and they're talking about these marshy areas

            6  where beavers lived.  That's possible, that.  So, but,

            7  anyways, it seems -- you have this statement, and it

            8  does say full of beaver dams.

            9      Q.    And it specifically refers to the river?

           10      A.    Yes.

           11      Q.    And it's the same word he uses in the next

           12  sentence, where he talks about the river being deep

           13  enough to swim cavalry horses?

           14      A.    It is the same word.  But in my experience,

           15  I've heard people talk about the river and mean

           16  different things; similar when we talked yesterday,

           17  that little discussion about use of the term channel.

           18      Q.    Let's move on to Slide 97.

           19            This is another description from -- this is

           20  from Perkinsville in the 1890s.  It also talks about

           21  beaver dams and the extensive marshes, right?

           22      A.    Yes, it does.

           23      Q.    Let's go to Slide 99.

           24            And I was interested in your discussion of

           25  this slide on Monday.  Is it your opinion that because


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 3     12/17/2014
                                                                      668


            1  the historical accounts are so conflicting, there's

            2  nothing you can draw from them?

            3      A.    No, I wouldn't say there's nothing you can

            4  draw from them.

            5      Q.    But is it your opinion that the historical

            6  accounts on the Verde appear to you to be conflicting

            7  with one another?

            8      A.    Yes.

            9      Q.    So do you think there's benefit of those, of

           10  using those historical accounts?

           11      A.    Yeah, I would recommend that the Commission,

           12  you know, look at those accounts and decide for

           13  themselves and consider for themselves, you know, what

           14  could that person mean, given all the information that

           15  they're going to hear this week and whenever we meet

           16  again.

           17            So it's evidence, and I think you should

           18  consider it.  You know, I'm highlighting these apparent

           19  contradictions so that hopefully the Commission says,

           20  well, I'm going to think about those contradictions and

           21  what they mean in all light of all the evidence that

           22  we're going to hear here.  So I wouldn't throw out any

           23  evidence.

           24      Q.    Let's go on to Slide No. 105.

           25            And does Slide 105 show the results of some
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            1  work that you did comparing different USGS topographic

            2  maps?

            3      A.    This right here is the same topographic map.

            4  I just cut it into pieces so I could put it in a scale

            5  that you could see.

            6            And the comparison part where I've talked

            7  about channel shifts is two things.  One is I have this

            8  information digitally, so I'm overlaying it on aerial

            9  photographs.  I'm not showing you that because you

           10  would never be able to see everything.

           11            The other part of the comparison does relate

           12  to the two sets of maps; one from the quadrangle to the

           13  north, which is the 1930 photo that covers just the

           14  upper part of Segment 5 here, and then to the 1904

           15  topographic map.

           16      Q.    Okay.  And this Slide 105 says Verde River

           17  mostly shown as a single channel on those topographic

           18  maps, right?

           19      A.    Yes.

           20      Q.    And so you would agree with me, and you

           21  actually say it here, that there are some situations

           22  along the Verde on those topographic maps where you

           23  have double or even multiple channels?

           24      A.    Certainly double channels there.  I have to

           25  look again and see if I saw anything more than that.
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            1  There are conditions today where there's more than two

            2  channels in a couple places.

            3      Q.    And also from this slide, is it true that the

            4  main channel has shifted, really from 1904 to 2014, or

            5  excuse me -- yeah, 1904 to 2014?

            6      A.    Yes, there are places where it has shifted,

            7  yes.

            8      Q.    And it also shifted between 1904 and 1930?

            9      A.    You can see that very clearly in the upper

           10  left, of the leftmost of the two maps, yeah.

           11      Q.    Did you look at any topographic maps before

           12  1904?

           13      A.    I don't recall there being any topographic

           14  maps before 1904.

           15      Q.    So we don't know whether that same channel

           16  shifting occurred prior to 1904 also?

           17      A.    I would assume that prior to 1904 there was

           18  channel shifting.  That's kind of the nature of an

           19  alluvial valley.

           20      Q.    Okay.  Let's go to Slide 107.  These are your

           21  historical photographs.

           22      A.    Yes.

           23      Q.    Slide 107 is from the 1880s, right?

           24      A.    Yes.

           25      Q.    Can you tell where this is?
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            1            It's near Fort Verde, right?

            2      A.    Yes.

            3      Q.    I want you to look at -- I don't know if you

            4  can -- this area over here on the left.  Does that look

            5  like it shows at least double channels, maybe multiple?

            6      A.    It does look like it's flowing around an

            7  island there, yeah.

            8      Q.    Can you tell from the photograph whether

            9  there are two channels or more than two channels?

           10      A.    Looks to me like there's two channels around

           11  the island, yeah.

           12      Q.    Let's look at 109.

           13            109 is a 1932 photo.  Does that look to you

           14  like -- here I'm pointing to right in the middle of the

           15  photo.  Would that be a sandbar right there?

           16      A.    Are you talking about --

           17      Q.    Right under the "O" in "Historical" on the

           18  overlay.  Right in there.

           19      A.    It would be a point bar, yeah.

           20      Q.    Okay, what's the difference between a sandbar

           21  and a point bar?

           22      A.    Well, point bars can be made of sand.  I

           23  guess you could call that a sandbar.  By sandbars, when

           24  we were talking about that earlier, I was thinking of

           25  things that someone might want to discuss as being an
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            1  obstruction to navigation.

            2            A point bar is kind of outside the wet part

            3  of the river.  So it's no more an obstruction than the

            4  bank would be anywhere else.  So that's not really what

            5  I intended to talk about for sandbars.

            6            Sandbars are more like when I showed you that

            7  picture of the Cimarron River, where you had --

            8  underneath the surface of the water you had sandy sand

            9  waves, raised areas of sand, something underneath the

           10  surface of the water --

           11      Q.    So when you --

           12      A.    -- potentially sticking its nose up and out.

           13      Q.    So when you discussed earlier that you didn't

           14  think there were any or many sandbars on the Verde, you

           15  were excluding things like what we see here on Picture

           16  Slide 109?

           17      A.    To the area you were pointing, yeah.

           18      Q.    What about -- see this other area here sort

           19  of right below the "Y" in "Society"?  What does that

           20  look like to you?

           21      A.    Yeah, that could well be a sandbar.

           22            Could be a gravel bar too.  But regardless...

           23      Q.    Both of those things are things that come up

           24  to the surface and make it more difficult for you to

           25  get your boat through, right?
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            1      A.    Well, if you're trying to take your boat over

            2  the bar and where there's land exposed, yeah, you're

            3  going to have some difficulty there.  But in terms of

            4  difficult to get around that, no.  That's just kind of

            5  a common sense thing.  You don't go where the land is.

            6  You go where the water is.  So I wouldn't call that a

            7  difficulty at all.

            8      Q.    Okay, well, let's look to the left and right

            9  of that area.  What do you see to the right?  What do

           10  you think that is right there?

           11      A.    A little shallow riffle.

           12      Q.    And how about to the left?  See that right

           13  there?  Does that look like another riffle?

           14      A.    I'm glad to see your hand shakes as much as

           15  mine does.  I felt kind of bad about that yesterday,

           16  but I feel better pointing it out at you.

           17      Q.    I'm not offended by that at all, so keep

           18  going.

           19            Right there.  I think these things have a

           20  shaker in them.  If you stand in front of the

           21  projector, you can't see it.

           22      A.    Right there?

           23      Q.    Right there, yeah.

           24      A.    That guy right there?

           25      Q.    Right there.  What is that?
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            1      A.    That could be a rock.

            2      Q.    Now, Slide 110, this is the photo of the two

            3  soldiers in the boat.  My understanding of your

            4  testimony yesterday was that you thought, from the

            5  topography that's in the background here, this was

            6  about 10 miles from Fort Verde?

            7      A.    That looks like Beasley Flat area to me.

            8      Q.    Okay.  Assuming this boat is at Beasley Flat,

            9  do you have any way to know how the boat got from Fort

           10  Verde to Beasley Flat?

           11      A.    I know how I would take it there.

           12      Q.    Do you know how these folks took it there?

           13      A.    No, there's nothing in the photo that says.

           14      Q.    Do you have any way of knowing how they got

           15  the boat back up the river to Beasley Flat?

           16      A.    No, I don't.

           17      Q.    Would you row it up the river to Beasley

           18  Flat; would you?

           19      A.    I think I could row it up the river to

           20  Beasley Flat.  It would be more difficult than coming

           21  down the river, clearly.

           22      Q.    Okay, let's go to Slide 111.

           23            111 is a 1914 photograph at Clarkdale.  I

           24  believe you testified on Monday that this shows at

           25  least two different channels; is that right?
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            1      A.    Yes.

            2      Q.    I want you to look at -- if your eyes are

            3  like mine, you've got to get real close.  This area in

            4  here, does that show -- what is -- does that show

            5  sandbars, do you think, in this part of the river?

            6      A.    They could be sandbars.  I would call those

            7  longitudinal bars, and they could be composed of sands

            8  and gravels, yeah.

            9      Q.    Could that area there, right in there, be

           10  braided too, does it look like?

           11      A.    Yeah, there's some braiding there.

           12      Q.    How about on the right side; could that be a

           13  sandbar right over there where I'm pointing all the way

           14  to the right, shaking my hand as I do it?

           15      A.    Again, that looks like a point bar to me, but

           16  it could be composed of sand, sure.

           17      Q.    Maybe I misunderstood.  I thought your

           18  testimony earlier was the point bar was something that

           19  comes out into the -- basically is the bank of the

           20  river that comes out, and doesn't really have water

           21  around it.  Did I misunderstand that?

           22      A.    No, I think you have that right.

           23      Q.    Okay, well, this one looks like it has water

           24  on the left and the right, right?

           25      A.    Are you asking me about this right here, or
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            1  are you asking me about this right there?

            2      Q.    Well, here.  Right there?

            3      A.    This guy?

            4      Q.    Yeah.

            5      A.    And you think there's water on the right of

            6  it?

            7      Q.    Well, that's what I'm asking you.

            8      A.    I don't think there is.

            9      Q.    Okay.  Slide 113.  This is an 1884 photograph

           10  near Fort Verde, right?

           11      A.    Yes.

           12      Q.    And you talked about this photograph in your

           13  testimony on Monday and what your impressions of the

           14  photograph were.

           15            Doesn't this photograph show two channels?

           16      A.    I see one channel and I guess what could be a

           17  second channel; could very also like just be a little

           18  backwater area, a little slew or something like that.

           19  I don't see the connectedness to the river.

           20      Q.    Okay.  Could that also be a sandbar those

           21  folks are standing on?

           22      A.    I'm sure there's sand in it.

           23      Q.    So you can't tell from this photo whether

           24  either one of those two places where water is shown is

           25  actually the channel?
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            1      A.    My interpretation is the area towards the top

            2  is the main channel, and the area where the little boy

            3  is squatting down on the bank is probably a side

            4  channel or a slew.  And I'm guessing, from the clothes

            5  that the two women are wearing, that they probably did

            6  not wade through the river out onto an island.  So my

            7  guess is it's connected.

            8      Q.    Okay.  But you can't tell from the photo

            9  because we can't see the rest, we can't see the other

           10  end of that, right?

           11      A.    We can't see the other end of it, but, you

           12  know, we have some clues, and I feel comfortable in my

           13  interpretation.

           14      Q.    Slide 1 -- we just did 113.

           15            Slide 116.  This is a photograph, it looks

           16  likes 1887, south of Camp Verde, right?

           17      A.    That's correct.

           18      Q.    Do you see on the upper part of the

           19  photograph, it looks like there's some vegetation

           20  coming out over the river?

           21      A.    Yes.

           22      Q.    Are those strainers?

           23      A.    If they reach the water surface and there

           24  were solid parts of it that extended into the water,

           25  they could be strainers.  If it's hanging over, just
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            1  kind of dangling over, typically we call those

            2  sweepers.

            3      Q.    What would you call what's in the foreground

            4  of the photo?

            5      A.    Looks like a root wad or some other debris

            6  that's piled up there on a stick or a branch or

            7  something.

            8      Q.    Okay.  Both of those things would make

            9  navigation more difficult, right?  Both the strainer --

           10  both the vegetation at the top and the root wad at the

           11  bottom would make it more difficult than if they

           12  weren't there?

           13      A.    Well, I've paddled this reach many, many

           14  times in similar conditions, and it's nowhere close to

           15  difficult.  It's quite easy.  But if, by difficult, you

           16  mean if I rammed my boat into the log or the mat, yeah,

           17  I would stop there, and I would go a different

           18  direction after that.

           19            And if I were in the fringes of the channel

           20  and you -- which happens a lot.  You get on the fringe

           21  of the channel and there's a sweeper or tree hanging

           22  over there, you duck down and lose your hat and your

           23  sunglasses and go back and pick it up.

           24      Q.    Let's go to Slide 117.

           25            This is another historical photograph, Oak
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            1  Creek, Verde River near Oak Creek, 1880, right?

            2      A.    That's what it says, yes.

            3      Q.    Do you think this photograph shows any rapids

            4  or riffles?

            5      A.    Certainly nothing I would call a rapid to be

            6  concerned about.  So there's -- okay, so here we get

            7  into terminology again.  So rapids and riffles.  When

            8  Don talks about rapids, he would tend to distinguish

            9  them from riffles.  That's what I'm understanding from

           10  listening to him speak.  We've never had a conversation

           11  on this topic.

           12            A geomorphologist describing a river is

           13  probably going to lump all of the rapids as riffles,

           14  from a geologic.  They're not thinking about boating.

           15  They're thinking about the physical description of the

           16  river.

           17            So I'm both a boater and a geomorphologist,

           18  so the terminology sometimes gets a little crossways.

           19  So, yeah, I do see something in the foreground there

           20  right where the river appears to enter.

           21      Q.    Are you talking about down here?

           22      A.    That has some characteristics of a riffle

           23  right there.  It's a very minor riffle.  Certainly I

           24  wouldn't call it a rapid.

           25      Q.    What about up there?  Do you see how the
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            1  photograph of the river changes up in that area?

            2      A.    Yeah, my quality is better here, so...

            3      Q.    Okay.

            4      A.    There could be a riffle there as it gets

            5  around the bend.

            6            In this area right here, there could be a

            7  riffle there.

            8      Q.    How about right there at the bend?  Do you

            9  see that feature right there?

           10      A.    Yeah, there's an eddy line of sorts, and my

           11  interpretation of that is, no, it's not a riffle.  And

           12  based on looking at the extension as it goes to the

           13  segment that's more perpendicular to the viewpoint of

           14  the camera, is there's high reflectance on the water,

           15  so I would assume that that's not a riffle there.

           16  That's more of an eddy line as the current goes around

           17  the bend.

           18      Q.    Okay.  Let's go to Slide 118.

           19            Would you agree with me that this slide shows

           20  some braiding there in the middle section?

           21      A.    I'm taking my time here answering because if,

           22  by braiding, what you mean is there are places where

           23  the river splits into two channels, if you want to call

           24  that braiding, then, yeah, that's braiding.

           25            That's not really the definition of braiding
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            1  that I would use.  And, you know, we can go through all

            2  these photos, and many more, that I'll concede to you

            3  that there are places where the channel splits into two

            4  channels; there are some places where it splits into

            5  three.  But, again, I'll go back and say I'm in no way

            6  conceding that this river is a braided river.

            7      Q.    Okay.  But you would agree with me that right

            8  in this area in the middle -- this is the same

            9  photograph, I think, right, both sides?  In this area

           10  in the middle, right in there, there's at least two

           11  channels in there?

           12      A.    There are.  There are two channels there,

           13  yes.

           14      Q.    One of them goes around to the left, and

           15  another one looks like it goes up through the bushes to

           16  the right?

           17      A.    Yes.

           18      Q.    Okay.  And there's even some little side -- I

           19  don't know if you can call those channels.  There's

           20  some other -- something else going on right there where

           21  I'm pointing in the middle of the photograph, right?

           22      A.    Yeah.  There's some kind of a bar there and a

           23  riffle and some kind of flow paths that go over there.

           24      Q.    What would you call that structure that you

           25  see in the photo right there?  Is that a point bar?
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            1      A.    It looks like some kind of point bar, yes, to

            2  me.

            3      Q.    And you already, I think, said there was a

            4  riffle down here in the bottom, right, right there?

            5      A.    Did we talk about this one?  I thought we

            6  talked about a different one.

            7      Q.    Oh, okay.  Is that a riffle right there in

            8  the bottom?

            9      A.    It could be.

           10      Q.    Slide 119.

           11                 CHAIRMAN NOBLE:  Mr. McGinnis?

           12                 MR. MCGINNIS:  Yes.

           13                 CHAIRMAN NOBLE:  Let's eat lunch.  Let's

           14  come back at 1:30.

           15                 (A lunch recess was taken from

           16  12:08 p.m. to 1:28 p.m.)

           17                 CHAIRMAN NOBLE:  Let the record show the

           18  presence of the Commission.

           19                 And, Mr. McGinnis, you're ready to go

           20  again.

           21                 MR. MCGINNIS:  Okay.  Thank you,

           22  Chairman.

           23  BY MR. MCGINNIS:

           24      Q.    I think we left off at Slide 119.  Is that

           25  the same photo as Slide 107?
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            1      A.    I believe it is.  Let's check.

            2            Looks the same.

            3      Q.    Slide 122.  This says "Camp Verde Dam Site

            4  circa 1920."  Is it your understanding this is at the

            5  Verde Falls?

            6      A.    Yes.

            7      Q.    Do you see sandbars in this photo?

            8      A.    There are some kind of bars along the edge

            9  there, yeah.

           10      Q.    On the downstream -- downstream of The Falls

           11  right there, or are you looking someplace else?

           12      A.    No, that's where I'm looking, yeah.

           13      Q.    I'm sorry.  You said that is where you're

           14  looking?

           15      A.    Yes.

           16      Q.    And is there another one or something, a

           17  riffle downstream of those sandbars?

           18      A.    You know, this will be great in the record,

           19  but the red dot of your thing was over a riffle there,

           20  yes.

           21      Q.    Okay.  So there's sandbars that look like

           22  they're downstream from The Falls; is that right?

           23      A.    There's some kind of bar there.  Whether

           24  they're sandbars or gravel bars, there's some kind of

           25  bar there, yes.
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            1      Q.    And there are riffles that look like they're

            2  downstream of whatever those bars are toward the bottom

            3  end of the picture?

            4      A.    There are riffles also in the picture, yes.

            5      Q.    Okay.  Let's go to Slide 124.  This also says

            6  "Camp Verde Dam Site."  This is also Verde Falls then,

            7  right?

            8      A.    Yes.  Yes, it is.

            9      Q.    Slide 125.  This says "Verde River, 1934."

           10  Is it your understanding this is also in the area of

           11  the Camp Verde dam site near Verde Falls?

           12            125.

           13      A.    Yes.  We're looking at -- hang on just one

           14  second.  Okay.  I'm just checking the projection there.

           15            You know, I'm not exactly sure of the

           16  location of this, now that I'm looking at it here.

           17  There are three dam sites that are noted here, Dam

           18  Site 5, 1 and 2 on the photo.  These are the Verde

           19  River.

           20            You know, when I first looked at this, I took

           21  this to be the dam sites that were downstream; and now

           22  I'm not exactly sure.  But I did borrow this photo from

           23  Mr. Littlefield's -- Dr. Littlefield's report, so I

           24  would defer to him if he had a better location for

           25  that.
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            1      Q.    Okay.  But you think it's somewhere in

            2  Segment 4?

            3      A.    If it's where I thought it was, and that's

            4  how I interpreted it at the time; but as I sit here

            5  right now, I'm doubting myself.

            6      Q.    I'm going to point again.  It looks like

            7  there's a big bend in the river right there, right?

            8      A.    Yes, there is.

            9      Q.    Okay.  And what I think is upstream from the

           10  bend, in this area right here, is that a sandbar or

           11  gravel bar that I'm pointing to upstream from the bend

           12  on the extreme left portion of the picture?

           13      A.    It's some kind of a bar, yes.  And, in fact,

           14  it looks -- I was staring at that myself and wondering

           15  if that was the same form you were looking at in the

           16  earlier photo.

           17      Q.    And how about below the bend on the right

           18  side of the photo, in this area here?  What would you

           19  say?  I'm sorry.  Right there.  Do you see that?  Just

           20  above the bottom of the photo, left side of the river.

           21      A.    Yeah, that's a point bar right there.

           22      Q.    How about on the other side of the river a

           23  little further downstream; does that look like maybe

           24  there's some braiding or something in there?

           25      A.    No, I don't really see braiding there.  I do
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            1  see a bend in the river and probably a riffle at the

            2  approach.  That looks to me like a bar across the

            3  floodplain, at least on the side that you were pointing

            4  at right there.

            5            Yeah.  No, I don't see braiding right there.

            6            And, you know, if it would speed things

            7  along, I will concede to you that there are many point

            8  bars and gravel bars along the Verde River.

            9      Q.    And some braiding?

           10      A.    There are spots where it splits into multiple

           11  channels, and, yes, some people would call that

           12  braiding, and there is braiding in the high flow

           13  channel, as I've said a number of times; but I'd say

           14  dominantly that it's a single channel.

           15      Q.    Okay, let's go on to Slide 126.  And,

           16  unfortunately, this is the last photo, so you did speed

           17  things along, but we did it at the end, so...

           18            126, is this -- my question is, is this the

           19  same photo that was on Slide 109 that we already talked

           20  about?

           21      A.    Could well be.  Let's double-check.

           22      Q.    Even I don't want to ask the same questions

           23  twice.

           24      A.    Yes.

           25      Q.    And in Slide -- which one do you have up
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            1  there, Jon?

            2      A.    126.

            3      Q.    126, it says it's Segment 5; and in Slide 109

            4  it says it's Segment 4.  Is that just because it's hard

            5  to tell where it is?

            6      A.    Yeah.  My guess right there is -- no, I do

            7  believe this is in Segment -- oh, yeah, it says below

            8  the dam site.  Hmm.  It may be Segment 4 then if that's

            9  correct.  That may be an error.

           10      Q.    Well, only one of them is an error, right,

           11  because you've got two different segments?

           12      A.    Well, I suppose, you know, statistically it's

           13  possible that both are in error, but no.

           14      Q.    I was trying to give you --

           15      A.    No more than one of them is right.

           16      Q.    I was trying to give you the benefit of the

           17  doubt on that one.

           18            Let's go to Slide 127.  We're out of the

           19  photos now, into the historical boating accounts.  127.

           20            The third and seventh bullets on this page

           21  talk about some of the boating at the Forts.  The third

           22  and seven bullets both say that a raft or a boat were

           23  used as ferry during high flow.  Do you see that?

           24      A.    Yes.

           25      Q.    Do you agree that there's nothing in these
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            1  two historical accounts that talk about any boat being

            2  used at either one of these Forts at other than high

            3  flow conditions, right?

            4      A.    Not in those accounts, that's correct.

            5      Q.    And this one actually says at least one of

            6  the rafts at Fort McDowell actually capsized?

            7      A.    Yes.

            8      Q.    Is that right?

            9      A.    Yes.

           10      Q.    Slide 128, this is the Willcox and Andrews

           11  account from February 1883; is that right?

           12      A.    Yes.

           13      Q.    Would you agree with me that February is the

           14  month of the highest average flow of the Verde on any

           15  of the 12 months?

           16      A.    Yes.

           17      Q.    And, actually, quite a bit higher than any

           18  other month except March?

           19      A.    On average.  The average in February is

           20  higher than -- it's quite a bit higher than the summer

           21  low.

           22      Q.    Do you know how much higher February is, on

           23  average, than the other months, excluding March?

           24      A.    No.  I could look it up.

           25      Q.    Let me help you.
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            1            Mr. Fuller, I've handed you another excerpt

            2  from Exhibit EI 31, old exhibit evidence 31.  Does the

            3  cover page of this look like it's from your 2003

            4  report?

            5      A.    Yes, it does.

            6      Q.    Okay.  Page 7-20 is the page I've attached;

            7  has Table 7-13.  Would that be the place you were going

            8  to look and see how February flows at McDowell compared

            9  to the other months?

           10      A.    It was one of the places I would have looked,

           11  yeah.

           12      Q.    Okay.  And on that, if you look at the flow

           13  rate, February has an average flow rate of 2,121 cfs,

           14  according to your table here, right?

           15      A.    For the period between 1905 and 1909, yes.

           16      Q.    Okay.  March as 1,942 cfs, right?

           17      A.    During that period, correct.

           18      Q.    And every other month is 1,000 or less,

           19  roughly 1,000 or --

           20      A.    Yes.

           21      Q.    -- less?

           22      A.    Yes.

           23      Q.    Let's go to Slide 133.

           24            This was the account of floating logs or

           25  post-account of floating logs from 1894, right?
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            1      A.    Yes.

            2      Q.    And your last bullet there says "Scheme

            3  abandoned due to threat to Arizona Dam."

            4      A.    Yes.

            5      Q.    And you talked about that a little bit on

            6  Monday, right?

            7      A.    I did.

            8      Q.    And so you don't know if -- let me ask you

            9  another question.

           10            You don't have any information to show that

           11  this attempt ever actually occurred?

           12      A.    No.

           13      Q.    And you --

           14      A.    Well, the attempt occurred?

           15      Q.    Did anybody actually float logs all the way

           16  down the river, based off this account?

           17      A.    The account says that they loaded the wood

           18  into the river, at least some of it, and then someone

           19  said, whoa, let's not do it.  But it doesn't actually

           20  say whether they took the lumber out or whatever they

           21  did.

           22      Q.    Let's go on to Slide 134.

           23            This is the account of using a boat to

           24  construct a rock dam at Perkinsville in June of 1899;

           25  is that right?
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            1      A.    That's right.

            2      Q.    And you don't have any information to know

            3  how far the boat traveled along the river this time?

            4      A.    No.  As I mentioned yesterday, we don't have

            5  much information there at all, whether they were using

            6  the dam, they were using water impounded behind the dam

            7  to float the boat, what they were doing.  And so what

            8  you see there is about all we have.

            9      Q.    And you don't know if the boat was actually

           10  even used to carry rocks?

           11      A.    No, I don't.

           12      Q.    It could have been used to carry workers out

           13  to the dam, right?

           14      A.    Could have been.

           15      Q.    Slide 135.  This is Ralph Palmer from the

           16  winter of 1903, correct?

           17      A.    That's correct.

           18      Q.    And this account occurred during the winter?

           19      A.    That's what it says, yes.

           20      Q.    And as we looked in the other chart a minute

           21  ago, winters typically have some higher flows in it,

           22  right?

           23      A.    The winter flows are pretty reliably higher

           24  than the summer flows.

           25      Q.    And this boat didn't actually go upstream,
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            1  right?

            2      A.    That's correct.

            3      Q.    It just went downstream.

            4            Okay, 136.

            5            This is the iron boat account.  If you look

            6  at your third bullet there, it says "Two iron boats."

            7  You found a third boat.  Could you tell from the

            8  accounts whether all three boats were iron or whether

            9  there were two iron and one something else?

           10      A.    Well, they were for sure two iron boats.  One

           11  of the newspaper articles just says that a

           12  Mr. Armstrong -- it may have used his first name, but

           13  Armstrong went and procured, got a boat somewhere, I

           14  think at Camp Verde, and decided he was coming along.

           15  Doesn't say much about his boat.

           16      Q.    And the seventh bullet there says they

           17  planned to do portages, right?

           18      A.    Yes.

           19      Q.    And the slide also says that three of the

           20  people gave up on the whole attempt?

           21      A.    Yes.

           22      Q.    And the last bullet says the boat was too

           23  heavy?

           24      A.    Yes.

           25      Q.    And we don't have any information about how
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            1  heavy the boat was, right?

            2      A.    Other than the fact it was iron, but we don't

            3  know how long it was or what its draw was or what its

            4  depth was or anything like that.

            5      Q.    And we don't really know that the boat that

            6  was too heavy was the boat that was iron, right?

            7      A.    No, I think it says that they became tired of

            8  dragging the boats through the rocks, and I don't think

            9  that account talks about the third, the other boat.

           10            Yeah.  No, I'm fairly confident that they

           11  were talking about the iron boats.

           12      Q.    137.

           13            This is the account of the folks that wrecked

           14  and lost their gear and walked to Mesa, right?

           15      A.    Yes.

           16      Q.    I saw one of them that talked about these

           17  guys walking bare foot.  Is this the same one?

           18      A.    Yes.

           19      Q.    And I think you said in your testimony on

           20  Monday that you just assumed that Verde country meant

           21  someplace up in the middle Verde?

           22      A.    I did.

           23      Q.    And nothing in the account says that, right?

           24      A.    It does not use the name Camp Verde or Jerome

           25  or any of the communities, but I think most people
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            1  would agree that Verde country means -- also, given

            2  where you would get into that reach, that would be the

            3  logical place.  So I have reasons to believe that; but,

            4  you're right, it doesn't specifically state that they

            5  got on at Camp Verde or a river mile or anything like

            6  that.

            7      Q.    And you actually measured, I think you said

            8  on Monday, you measured 60 miles up from Mesa?

            9      A.    I measured it a couple of ways, yes.

           10      Q.    Slide 138.  This is Stevens and Webber in the

           11  spring of 1917, correct?

           12      A.    That's correct.

           13      Q.    It says it was during spring runoff, correct?

           14      A.    Correct.

           15      Q.    And they couldn't make it past the Verde

           16  Falls?

           17      A.    That's correct.

           18      Q.    So the Verde Falls apparently didn't drown

           19  out that year, or at least while they were there?

           20      A.    It doesn't say why they couldn't make it,

           21  whether they looked at it and said this is more than I

           22  anticipated; but just says they didn't go by it.

           23      Q.    Slide 139.

           24            You can probably tell I'm trying to go faster

           25  this afternoon.  If I --
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            1      A.    I'm all for that.

            2      Q.    If I'm hurrying you, just let me know; but

            3  I'm just trying to get through.

            4            Slide 139, the last bullet, again, this talks

            5  about the account of Segment 3 between 1910 and 1920.

            6  The citation there you have on the last bullet, is that

            7  to your 2003 report?

            8      A.    Yes, I believe so.

            9      Q.    Do you know if there's any primary source for

           10  that quote that you have there at the bottom?

           11      A.    No, I think I specifically stated that

           12  yesterday in my -- or Monday in my discussion; that

           13  this is what we have.

           14      Q.    Slide 144, this is where you talk about 13 of

           15  the 17 accounts were successful?

           16      A.    Yes.

           17      Q.    And I think maybe you talked about this

           18  already on Monday, but are 5 of those 17 accounts the

           19  Day brothers?

           20      A.    Yes.

           21      Q.    If you were a businessman and --

           22      A.    I am a businessman.

           23      Q.    Okay.  If you were a businessman that had to

           24  move product.  You don't make tangible product,

           25  right --
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            1      A.    Yes.

            2      Q.    -- through your business?

            3            So if you were a businessman that

            4  manufactured something and you had to move it from one

            5  place to another to take it to your market and you had

            6  several alternative forms of transportation and one of

            7  them had a success rate of actually getting your

            8  product there of 13 out of 17 and the other two had

            9  higher success rates than that, would that affect which

           10  route you chose?

           11      A.    All other things being equal, I would take

           12  the route that had the highest success rate and the

           13  cheapest price, all other things being equal.

           14      Q.    Let's move on to Slide 148.

           15            In the sixth bullet there, it says "Does

           16  Record Beaver Trappers Using Boats."

           17            Do you see that?

           18      A.    Yes, I do see that.

           19      Q.    And when you talk about trappers there, are

           20  you talking about the two Day brothers?

           21      A.    Yes.  They were trappers, yes.

           22      Q.    Any more than those two that you're referring

           23  to?

           24      A.    Let me go back and look through my accounts

           25  here and make sure I give you an accurate answer.
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            1            That's what I was remembering.  Yes, Fogel

            2  and Gireaux from 1931 were on a five-week trapping

            3  trip.  And I'm also assuming that where it described

            4  people as taking guns or hunting, that they were not

            5  trapping, that they were hunting.

            6      Q.    And that was -- was the account you just

            7  talked about the one from poststatehood that you and I

            8  talked about this morning?

            9      A.    Yes.

           10      Q.    So other than Day, the only one at or near

           11  statehood -- well, Day was the only one that was at or

           12  before statehood, right?

           13      A.    That's the only written account we have,

           14  correct.

           15      Q.    The last bullet on Slide 148 says "Presence

           16  of Beaver Dams Would Be Incentive not Obstacle."

           17            And you testified about that a little bit on

           18  Monday, right?

           19      A.    Yes.

           20      Q.    Could the presence of beaver dams be not only

           21  an incentive, but also an obstacle?

           22      A.    Yeah, I think you heard from Mr. Farmer, and

           23  it's my own experience as well, that beaver dams really

           24  aren't much of an obstacle at all.  You know, you pull

           25  your boat in and out of the water every day when you
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            1  make camp.  Pulling it over a beaver dam is not much

            2  different than that.  So it's not much of an obstacle.

            3  That's where I would put that.

            4      Q.    Doesn't that depend on how many beaver dams

            5  there are in the river?

            6      A.    The number of beaver dams?  It's really such

            7  a minor inconvenience that the number of them is --

            8  it's trivial.  But I suppose, yeah, if there were tens

            9  of thousands of beaver dams in a couple of miles, then,

           10  yeah, I think you would probably be a little annoyed by

           11  that.  But that's not my understanding of how beaver

           12  populations work.

           13      Q.    There wouldn't be any trees left if there

           14  were 10,000 beaver dams, right?

           15      A.    Probably not.

           16      Q.    Slide 150.

           17            You talk again more about beaver dams.  The

           18  last bullet says "Beaver dam raises water depths

           19  upstream of dams."  And that was your testimony on

           20  Monday, right?

           21      A.    Yes.

           22      Q.    And I think you also testified on Monday that

           23  it can reduce the flow and the depth downstream of

           24  dams?

           25      A.    That doesn't reduce the flow, because the
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            1  beaver dams don't store water.  They delay water.  So

            2  it keeps going through.  So it's a complete continuity.

            3  They have such low volume that there's no real storage

            4  effect at all.

            5            So the same flow volume; you'll find the same

            6  flow volume.  You'll also find that typically where

            7  I've seen beaver dams, they're at the tops of riffles.

            8  So the depth is naturally lower in the riffle than it

            9  would be in the pool.  So it accelerates the depths in

           10  the pool.  It probably doesn't change the depths in the

           11  riffle much at all.

           12      Q.    Changes the velocity downstream?

           13      A.    No, I can't say that it would change the

           14  velocity downstream.  Should be about the same.  Might

           15  be a little lower.  I don't know.  I have to think

           16  about that one.  But, offhand, I would say not

           17  substantively different from a boating perspective.

           18      Q.    Slide 154 then.

           19            This is your sort of summary of other factors

           20  relating to the geology of the river, right?

           21      A.    That's correct.

           22      Q.    And the sixth bullet there, you say

           23  "Sandbars:  some in Segment 5" --

           24      A.    Yes.

           25      Q.    -- do you see that?
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            1            You would agree, based especially on the

            2  discussion we have had so far today, there are sandbars

            3  or point bars or gravel bars or other types of bars in

            4  places other than Segment 5 on the river?

            5      A.    There are certainly point bars throughout

            6  much of the Verde River, yeah.  And there are

            7  definitely gravel bars, particularly downstream of

            8  Beasley.  And we saw some things that we could say,

            9  well, those are bars composed of sand, and if you want

           10  to lump those into categories of sandbars.

           11            But understand what I'm saying.  When I was

           12  talking about sandbars, I'm talking about river-wide

           13  features of sand subsurface, and that's not really

           14  something that I've seen on the Verde.  We've seen

           15  pictures of sand adjacent, and we saw one picture where

           16  there was some shallow water there that probably had

           17  some sand in amongst the gravel, but...

           18            So I would say sandbars are the exception

           19  rather than the rule on the Verde.

           20      Q.    But we did see some in the historical photos

           21  where it looked like there was a shallow area of sand

           22  somewhere in the middle of the river?

           23      A.    It could have been sand.  Could well have

           24  been gravel as well.

           25      Q.    Let's go to 163.
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            1            I think we talked about this a little bit

            2  already in the context of a different slide.  It's the

            3  bar graph there.

            4            This does show that the reservoirs on the

            5  Verde cause the flows in the river to be more than they

            6  would have otherwise at some months of the year?

            7      A.    Yeah.  The point of this slide was to

            8  demonstrate that the presence of the dams and the way

            9  they're operated for water supply, it does change the

           10  annual hydrograph to some degree, and compared to the

           11  depleted flow condition, it raises the discharge in the

           12  summer months.

           13      Q.    Let's go to Slide 166.  This is just one of

           14  your rating curves, right?

           15      A.    Well, it's technically not the rating curve,

           16  but it's a table based on the rating curve, yes.  I

           17  have it labeled as Rating Curve.

           18      Q.    The table is the result of your work on the

           19  rating curve, correct?

           20      A.    Yes.

           21      Q.    On the columns Flow Rate, Average Depth,

           22  Average Velocity, and Top Width, I would like you to

           23  tell me which of the numbers -- the numbers in which of

           24  those columns are calculated versus measured.

           25            Do you understand my question?  It wasn't


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 3     12/17/2014
                                                                      702


            1  very good, but...

            2      A.    No, I think I understand what you're saying.

            3            The process we use to develop these rating

            4  curves is described in the Land Department report, but

            5  we took data, historic rating curve data, to the extent

            6  possible, and modern rating curve data, or that was the

            7  only data that were available; and then we presented

            8  that as an average based on knowing the flow rate and

            9  an average depth.

           10            So there's some -- there's an observational

           11  component of this.  There's a computation component to

           12  all of them.  It's a combination.

           13      Q.    So at a particular stream gage, someone could

           14  measure the flow rate, the depth, the velocity, and the

           15  top width?

           16      A.    You can measure those things, yes.

           17      Q.    And what did you do with those measured

           18  points to get to this table?  That's what I'm trying

           19  to --

           20      A.    Yeah, we plotted out those data sets, depth

           21  versus discharge.

           22            And if somebody could provide me with the

           23  report, I can go back and look at the exact process, to

           24  make sure I describe this correctly.

           25                 MR. HOOD:  Mark, do you want to do that?
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            1                 MR. MCGINNIS:  If he wants it, yeah,

            2  that's fine.

            3  BY MR. MCGINNIS:

            4      Q.    I'm just trying to understand how you got

            5  there.

            6      A.    Thank you.

            7                 MR. HOOD:  For the record, this is

            8  Exhibit 31, old evidence, Verde report.

            9                 MR. SLADE:  This is the same one, but

           10  bound, so it's going to be a little easier.

           11                 MR. HOOD:  Do you want this to follow

           12  along?

           13                 THE WITNESS:  Okay, I'm looking at this

           14  exhibit, which is old evidence 31.  It's the 2003

           15  version of the Land Department report, and I'm in

           16  Chapter 7 on Page 7-12.

           17                 Reading about halfway down the page, it

           18  says Hydraulic Rating Curves, the title of the section.

           19  Hydraulic rating curves relate stream depth --

           20  BY MR. MCGINNIS:

           21      Q.    Let me interrupt you just a second.  I'm fine

           22  with you reading it.  You can also sort of give us a

           23  general layman's description of how you did it.  Either

           24  way you want to answer the question is fine, but I'm

           25  not asking for a lot of technical information.
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            1      A.    Okay.

            2      Q.    Just a general idea of how you got that,

            3  whether it's calculated versus measured; and however

            4  you want to answer the question, though, that's up to

            5  you.

            6      A.    Yeah, we had historical measurements of

            7  stream stage, velocity, and discharge.  And we had more

            8  recent streamflow characteristics, also, from USGS gage

            9  stations.

           10            The historical data were available from the

           11  Clarkdale, Camp Verde, and McDowell stations.  So we

           12  took the stage, velocity, and discharge from the period

           13  closest to statehood.  And stage was then related to

           14  depth.

           15            We estimated the top width and the velocity

           16  where they weren't reported using something called

           17  Manning's equation.  And if you want me to explain

           18  that, I will.

           19      Q.    No, please.

           20      A.    It's an equation that anyone can use,

           21  assuming that the channel were rectangular.

           22            So we made the assumption that the channel is

           23  shaped like this, and I've got my hands in the shape of

           24  a rectangle, rather than the natural shape of a

           25  channel, which would be somewhat more parabolic.
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            1            The consequence of that is that you

            2  underestimate the maximum depth.  And I think I have a

            3  slide, that perhaps you'll ask me questions about in a

            4  few minutes here, that illustrated the differences

            5  between average and maximum.

            6            So that was the basic process of what we had

            7  at that time.

            8      Q.    Okay.  So on this table, what does the

            9  Average Depth column represent?

           10            Is it the average across the cross-section,

           11  or is it the average up and down a stretch of the

           12  river?

           13      A.    It's specifically at the cross-section from

           14  which the rating data were developed, making the

           15  assumptions that we talked about, that I just read to

           16  you right there.  So that would be the average at that

           17  section.

           18            And I spent some time yesterday, because if I

           19  could turn back the clock and do my rating curves

           20  differently, I think I would go out there in my boat

           21  and I would take a depth measurement every 500 feet

           22  down the river at the maximum point in the channel in

           23  each segment and say that's the average depth of this

           24  river at this particular flow rate.

           25            The problem is you would need to be out there
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            1  a lot, which I wouldn't mind, but it would get kind of

            2  expensive, I think, for the State, to try to give a

            3  better representation of what you just asked me, what

            4  does it look like up and down the river.

            5            So this is a specific point, and it's a

            6  specific point near where the gage is located.  And I

            7  think that these depths are more representative of

            8  riffles than they are of the pools.

            9      Q.    Okay, but this, because it's a cross-section

           10  at a gage, it really doesn't mathematically say

           11  anything about the depth upstream or downstream from

           12  the gage.  As a scientific matter, just this data talks

           13  about this particular cross-section?

           14      A.    That's correct.

           15            And it's fuzzier than that, if you really

           16  want to get into it, but...

           17      Q.    If it gets fuzzier, I don't think I want to

           18  get into it.

           19      A.    There you go.

           20      Q.    Unless my -- if what I'm saying is wrong, I

           21  guess I want to get into it.

           22            What I'm saying is, does this represent just

           23  the average depth across the cross-section of the

           24  stream?

           25      A.    Yes.
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            1      Q.    If it's more complicated about why that's

            2  true, as long as that's true, I'm okay with that.

            3      A.    But to tell you the truth, actually, you made

            4  the statement is it true.  I think it's underestimating

            5  the depths of the segment in general, but it's probably

            6  as true as we can get with the data set that I had.

            7      Q.    But, again, this data is just for the

            8  cross-section across the river at the particular site

            9  of the gage?

           10      A.    At or near that gage, yes.

           11      Q.    So if there was one of the deep holes that

           12  Mr. Farmer talked about yesterday just upstream from

           13  the gage, this data wouldn't say anything about that?

           14      A.    That's correct.

           15      Q.    And if there was a very shallow sandbar just

           16  downstream from the gage, this data wouldn't say

           17  anything about that either?

           18      A.    Yeah, unless that's where they were taking

           19  the depth measurements for that particular test.

           20      Q.    Let's go to Slide 168, and I want to ask you

           21  some questions about 168 and 169.

           22            It looks to me, and this is -- 168 is the

           23  rating curve for Segment 3 near Camp Verde.  169 is the

           24  rating curve for Segment 4 at Tangle Creek.  Is that

           25  right?
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            1      A.    Yes.

            2      Q.    And the flow at Tangle Creek is higher,

            3  generally, on the tables?

            4      A.    Yes.

            5      Q.    Okay.  And the width at Tangle Creek is

            6  narrower --

            7      A.    Yes.

            8      Q.    -- than Camp Verde?

            9      A.    Yes.

           10      Q.    Okay.  And the depth at Tangle Creek is

           11  shallower than at Camp Verde?

           12      A.    Yes.

           13      Q.    Tell me why that is.

           14            Do you understand what I'm asking?

           15      A.    Doesn't make sense, does it?

           16      Q.    Do you understand what I'm asking?

           17      A.    Doesn't make sense, does it?

           18      Q.    Doesn't make -- well, I think I know why it

           19  makes sense, but I want you to tell me.

           20      A.    Well, I don't think it does make sense.

           21      Q.    Okay.

           22      A.    I think it's the -- it's the date that we had

           23  from the -- these are the results you get from the

           24  data.  And this is why I spent some time Monday saying,

           25  you know, you look at these data and you go maybe this


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 3     12/17/2014
                                                                      709


            1  wasn't the best approach to come up with depths.

            2            And, particularly, you know, I can buy that

            3  1.2 feet at 84 cfs near Camp Verde in the riffles,

            4  yeah, I can buy that.  A velocity of .4 feet per

            5  second, that seems a little low.

            6            I move down to Tangle Creek and see 120 cfs,

            7  and it's .8 feet, with a top width of 40 feet.  That

            8  seems too low.

            9            But that's what the data say.  And so, you

           10  know, this is the nature of science.  You know, you get

           11  data, you put it in front of you, and you look at it

           12  and say this makes sense, it doesn't make sense.  You

           13  try to fit it in with the reality of what you know.

           14            You know, as a geomorphologist and an

           15  engineer, you know, the engineering part of me says,

           16  okay, I've run the equations and I've done the

           17  analysis.  These are my results.  There you go.

           18            The geomorphologist part of me says, okay,

           19  let's go out there in the field and take a look at it,

           20  and let's go stand in the river and say does this make

           21  sense.  And I would say this is a case where I look at

           22  this data set and go ah.

           23            So why do we, in 1993, when we developed this

           24  stuff, why did we say, well, I guess that's good enough

           25  for now, and put it in the report and put a seal on the
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            1  front of it?

            2      Q.    That wasn't my next question, but you can

            3  answer that.

            4      A.    Okay.

            5      Q.    Go ahead and answer it.  I don't want to cut

            6  you off.

            7      A.    Yeah, well, it's important to me because, you

            8  know, we're trying to do good work here, good science

            9  and whatnot.

           10            I guess we got to the conclusion that, you

           11  know, those depths are greater than the minimum

           12  threshold depth, so we know they're low, but they're

           13  high enough.

           14      Q.    But one would just logically think if you

           15  take the same -- if you take a higher flow of water and

           16  put it through a narrower channel, that it's going to

           17  be deeper.

           18      A.    You've got the makings of a hydrologist

           19  there.

           20      Q.    I doubt it, but --

           21      A.    It's a lot more fun than lawyering.

           22      Q.    You get to go on a lot more boat trips, I

           23  know.

           24            Does the slope or the velocity have anything

           25  to do with the thing you and I are struggling with
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            1  here?

            2      A.    It could.  It could, but you would ex -- see,

            3  the problem is the velocity there.  The velocity is not

            4  bumping up as much as I would expect it to say, yeah,

            5  there's a strong slope effect there.

            6            You've got some basic continuity issues here.

            7  So if I know the width, I know the depth, I know the

            8  velocity, it should -- you know, we can take out our

            9  calculator and make sure the math works out right.  I'm

           10  pretty sure they do.

           11            Yeah, I'm not sure that slope is the answer

           12  there.

           13      Q.    So you would agree, based upon what you just

           14  said, I think, that these two don't seem to work

           15  together; something seems wrong in at least one of

           16  them?

           17      A.    They're not what I would expect.

           18      Q.    Let's go to Slide 179.

           19            And I think you and I have done this so many

           20  times you anticipated my question on Monday.  But I

           21  think what you said was Segment 0-A and 0-B, you've

           22  opined that they're not navigable; Segment 1 you think

           23  is, right?

           24      A.    That's correct.

           25      Q.    And that distinction between 0-B and 1 occurs
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            1  at Forest Road 638?

            2      A.    Thereabouts, yes.  That's where I've drawn

            3  the line.

            4      Q.    And so I think in anticipation of the

            5  question, at least in my mind, that I was going to ask,

            6  there's not something magically that occurs at Forest

            7  Road 638 that makes it all of a sudden navigable?

            8      A.    No.  I spent some time trying to explain that

            9  yesterday or Monday, yeah.

           10      Q.    Well, you spent your time well, because I

           11  think I at least understand that, so I'm not going to

           12  ask you the 15 different questions I was going to ask

           13  you about that.

           14            Is the fact that there is access to the river

           15  at Forest Road 638, does that play into the

           16  navigability determination, in your opinion?

           17      A.    It plays into the piece of the navigability

           18  as to where people have boated.  So it allows people to

           19  get in at that point.  And should that road have gone

           20  in maybe as far upstream as 2 miles upstream, that

           21  might have played into my decision there, but...

           22      Q.    So you think physical access to the river is

           23  an element of the determination of navigability?

           24      A.    It can be.

           25      Q.    Let's go to Slide 188.
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            1            Here you're talking about Segment 4.  The

            2  third bullet there, you say there's limited access for

            3  boating in Segment 4; is that right?

            4      A.    That's correct.

            5      Q.    Moving to Slide 197.

            6            197, you talked about this a little bit on

            7  Monday.  This is the Verde River Canoe Challenge?

            8      A.    Yes.

            9      Q.    And I want to ask about the 2010 event.  That

           10  was cancelled due to high water, right?

           11      A.    That's correct.

           12      Q.    And you see now the flow there was 1,260 cfs?

           13      A.    Yes.

           14      Q.    So does that mean somebody involved with that

           15  event made the determination that 1,260 cfs was too

           16  high a flow to boat on this stretch for this event?

           17      A.    Maybe too high to have a canoe race.  Turns

           18  out it's not too high to float.

           19      Q.    But too high for the type of event they were

           20  having with a couple hundred boats?

           21      A.    Yeah.  A couple hundred boats gets a little

           22  crowded.

           23      Q.    Let's go to Slide 206, and this is during

           24  your discussion of modern boating guides.

           25            The photo you have on the right side of that
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            1  slide, is that the cover page to some boating guide?

            2      A.    I believe that's the Forest Service Guide,

            3  yeah.

            4      Q.    Okay.  And there's some writing underneath

            5  it.  I'm going to read you the second sentence there.

            6  It says "While it may appear calm at many of the river

            7  access points, the large number of wrecked canoes that

            8  have been removed from the Verde River testify to the

            9  fact that it has its share of hazards."

           10            Did I read that right?

           11      A.    Yes.

           12      Q.    Do you agree with that statement?

           13      A.    Let me look at it just one second.

           14      Q.    It's painfully small type, just so you know.

           15      A.    No one to blame for that but myself.

           16      Q.    I wasn't placing blame.

           17      A.    The river does look calmer at the access

           18  points than it does at other places.  So I would agree

           19  with that.

           20            The large number of wrecked canoes, I would

           21  be curious to know what the -- if there was a -- what

           22  the number of wrecked canoes that have been removed

           23  from there.  I have no idea.  But that's -- it's what

           24  it says.

           25      Q.    And it is something you included in your
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            1  PowerPoint, right?

            2      A.    Yes, it is.

            3      Q.    This is more of a curiosity question than

            4  anything, but this picture on the front of the guide,

            5  is that a picture taken up or down the river?

            6      A.    Well, it's not the -- well, it's a picture of

            7  the Verde River, but you're not looking through the

            8  channel of the river there, no.

            9      Q.    I was going to ask how you were able to

           10  navigate through that reach there.  I'm assuming

           11  there's a channel someplace else?

           12      A.    I would assume so, yeah.

           13      Q.    Let's then look at Slide 209.

           14            This says "Verde River Boating Season."  You

           15  talked about this a little bit on Monday.  Can you tell

           16  me what's depicted on the vertical axis on this graph?

           17      A.    Those are numbers of boaters.

           18      Q.    Okay.  If you can do -- and I don't want --

           19  I'm sorry.

           20      A.    That's from that one segment that I mentioned

           21  I think on the previous slide.  That's from January

           22  2001 to March 2005.  That's how the 863 boaters split

           23  out by month.

           24      Q.    And I was trying to compare your generalized

           25  seasonal trend in flow on Slide 26 to this slide on
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            1  209.  And, again, the Slide 26 shows the flow variance,

            2  and Slide 209 shows the boating variance, right?

            3      A.    Yes.

            4      Q.    Do you have any explanation for why February

            5  on Slide 26 shows pretty high flows, but the boating

            6  seems to go down in February?

            7      A.    Two possible explanations.  It could have

            8  been -- well, maybe more than that.  I can think of

            9  weather.  It might have been pretty nasty cold in

           10  February, and people -- these are recreational boaters,

           11  and they have decided that it's really cold; I would

           12  rather not be out on the water.  Some people feel that

           13  way.

           14            It could have been the boost in those

           15  particular -- that short segment of years that the

           16  Forest Service sampled.

           17            Could be February boaters were just in a

           18  surlier mood when they put in and they didn't want to

           19  sign the register.  I don't know.

           20      Q.    The same kind of question for November.

           21  November shows kind of a spike in boating visits, I

           22  guess, and it doesn't show a similar spike in runoff.

           23      A.    Yeah.

           24      Q.    Any explanation for that?

           25      A.    I don't have -- I don't know the actual
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            1  answer; but my guess is, from my experience boating the

            2  river, is it's just awfully pretty in November, and the

            3  cottonwoods and sycamores are turning color and the

            4  temperatures are nice.  It's a really pleasant time to

            5  be on the river.

            6      Q.    Let's go to Slide 215.

            7            This is your discussion of evidence of

            8  nonnavigability; is that right?

            9      A.    Yes.

           10      Q.    And the last bullet says it's evidence of

           11  nonnavigability if natural obstructions prevent boating

           12  over long reaches?

           13      A.    Yes.

           14      Q.    In your mind, as you came up with your

           15  opinion on the Verde River, did you have in your mind

           16  how long of a reach it had to be for the obstruction to

           17  make it nonnavigable?

           18      A.    I'm just trying to parse out your question,

           19  Mr. McGinnis.

           20            So you're asking about the entire Verde, but

           21  we considered it in segments.  So it would be easier to

           22  answer that question regarding a particular segment or

           23  just hypothetically as to a river.  You know, I can

           24  give you examples.  So, for instance, I think I agree

           25  with the Supreme Court, and I'm sure they're relieved
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            1  to here it, in their decision in the Montana PPL case

            2  that the reach near Great Falls, that 17-mile reach, is

            3  not navigable because of the presence of the waterfall.

            4  So there you had obstructions over 17 miles in that

            5  segment, clearly not navigable.

            6            In general on the Verde River, I didn't see

            7  any evidence that there were long reaches of natural

            8  obstructions.  And as to a specific length, I think I

            9  would combine length and frequency, actually.  So if I

           10  had, I don't know, a waterfall, let's say there was a

           11  10-foot waterfall, and there was a 10-foot waterfall,

           12  you gave me an example this morning of every 1,000

           13  feet -- you were talking about rapids. -- you know, if

           14  that were the case over the entire Verde River, I think

           15  I would have come up with a different answer as to

           16  whether I thought it was navigable or not.

           17            So, no, I guess I don't have a specific

           18  number in mind.  I know it when I see it, when it comes

           19  to the definition of long.

           20      Q.    Okay.  Slide 216, you talk about the John Day

           21  River.

           22      A.    Yes.

           23      Q.    And we talked some about the similarities or

           24  differences, both, between -- both differences and

           25  similarities between the river, the Verde River, and
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            1  the river, the John Day River, this morning.

            2            Do you know what the mean annual flow is for

            3  the John Day River?

            4      A.    I looked it up at one time, and I don't know

            5  as I sit here right now.

            6      Q.    What I've given you is an Oregon Court of

            7  Appeals opinion called Northwest Steelheaders

            8  Association, Inc. versus Simantel, I think is how you

            9  say it.  S-I-M-A-N-T-E-L.

           10      A.    If you say so.

           11      Q.    Have you reviewed this opinion before?

           12      A.    I believe I've looked at this document

           13  before.  On the next slide I gave you my citations for

           14  this.  So I have reviewed some of the information

           15  regarding this case, yes.

           16      Q.    Look at Page 385 in the opinion.

           17      A.    I see that in the upper right-hand column.

           18      Q.    Yeah.  Do you see that?  What's the -- read

           19  the first sentence there in the upper right-hand column

           20  for me.

           21      A.    Full sentence is "The river's mean annual

           22  flow for the period of record is 1,959 cubic feet per

           23  second, as measured at --" keep going?

           24      Q.    Yeah, just go ahead and finish the sentence,

           25  if you don't mind.
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            1      A.    "-- as measured at Service Creek,

            2  approximately 20 River Miles upriver from the most

            3  upriver segment at issue here."

            4      Q.    How does that compare to the mean annual flow

            5  of the Verde, even under ordinary and natural

            6  condition?

            7      A.    It's higher.

            8      Q.    Maybe double, at least?

            9      A.    Yes.

           10      Q.    While we've got that case out, can you turn

           11  to Page 386 for me?

           12      A.    Yeah.

           13            No, I haven't looked at the median flow here,

           14  which we're not -- I know we have some issues with

           15  using mean annuals, but that might be instructive as

           16  well.

           17      Q.    Yeah, what's reported in the case is mean.

           18  That's why I asked you about mean.

           19            Top of Page 386, the paragraph that runs over

           20  onto 386, you don't have to read this out loud, but

           21  does that tell you that Oregon became a state in 1859?

           22  Does that sound right?

           23      A.    I wouldn't dispute the Oregon Court on the

           24  date of their statehood, no.

           25      Q.    Over lunch you were going to read the Montana
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            1  decision, PPL Montana decision, and see if there are

            2  any other portions of that decision you relied upon,

            3  and I just want to know if you had a chance to do that?

            4      A.    I did.

            5      Q.    Okay.

            6                 MR. BREEDLOVE:  Mark, you gave us your

            7  copy.

            8                 MR. MCGINNIS:  My copy of what?

            9                 MR. BREEDLOVE:  Montana.

           10                 MR. MCGINNIS:  Oh.

           11                 CHAIRMAN NOBLE:  No, no, no, don't --

           12                 You're helping.

           13                 MR. MCGINNIS:  No, I didn't.  Did I?

           14                 CHAIRMAN NOBLE:  Helm is already writing

           15  the motion.

           16                 MR. MCGINNIS:  It's just highlighting.

           17  It's nothing exciting.

           18  BY MR. MCGINNIS:

           19      Q.    So you can -- as far as I'm concerned, you

           20  can answer that question by going through this and

           21  showing me the paragraphs or just telling me generally

           22  what portions you relied upon, other than the

           23  segmentation and the modern day boating.

           24      A.    Those were the two areas that I primarily

           25  relied on for this case.  There is other information in
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            1  there as well that was interesting, but it's related to

            2  those things.

            3      Q.    Have you reviewed the Commission's report

            4  that it issued in the Verde on March 28, 2008?

            5      A.    That's probably about when I did, but yes.

            6      Q.    And I've got the whole report here, Jon, if

            7  you want the whole thing, but I'm only going to ask you

            8  questions about specific parts.

            9            What I've handed you is some excerpts from

           10  the Commission's March 28th, 2008 report on the Verde,

           11  and I'll just ask you a couple of questions about what

           12  the Commission found last time.

           13            Look on Page 38, which is one of the excerpt

           14  pages I gave you.  If you look about two-thirds,

           15  three-quarters of the way down, there's a sentence that

           16  starts "He stated."  Do you see that sentence?

           17      A.    "He stated that he had used a canoe on the

           18  river"?

           19      Q.    That's not -- it's the sentence before that.

           20  Let me read it for you, which maybe makes a little more

           21  sense.

           22            "He stated that there are probably 130 rapids

           23  or riffles on the river and that probably only 30 of

           24  them are large enough to have names."

           25            Did I read that right?
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            1      A.    You did.

            2      Q.    Based on the context of this page I've given

            3  you, is it pretty clear that the Commission there is

            4  talking about Mr. Slingluff?

            5      A.    It has his name about in the fifth line

            6  there, yeah.

            7      Q.    And you're familiar with Mr. Slingluff?

            8      A.    I've met him, yes.

            9      Q.    In your opinion, is he knowledgeable about

           10  the river?

           11      A.    He certainly was at that time.

           12      Q.    Do you have any reason to disagree with a

           13  statement by him that there were probably 130 rapids or

           14  riffles on the river?

           15      A.    No, that sounds about right.

           16      Q.    Moving on to Page 42, the first sentence in

           17  the second paragraph that says "In the area above

           18  Bartlett Dam, excluding the Verde Valley, the Verde

           19  River flows through some of the most rugged country in

           20  Arizona."

           21            Would you agree with that sentence?

           22      A.    Most rugged?  There's some rugged country out

           23  there, but I don't know if it would be most rugged.

           24  But, sure, there's some rugged country.  In Segments 3

           25  and 4, the Wild and Scenic designation that's out there
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            1  is -- you know, one of the conditions is that it's

            2  remote.  Not necessarily rugged, but...

            3      Q.    So do you believe it's some of the most

            4  rugged country in Arizona or not?

            5      A.    Well, it's more rugged than downtown Phoenix

            6  for sure.  I mean, yeah, it's rugged out there.  I

            7  guess if you want to call it most rugged, I won't throw

            8  down on you for it.

            9      Q.    Well, part of the reason I'm calling it most

           10  rugged and part of the reason I think the Commission

           11  called it most rugged is that you, in your 2003 report

           12  that I just handed you, actually used those words.

           13            Look at -- this is the old Exhibit 31.  Look

           14  at Page Roman numeral iv, the first full paragraph

           15  there.  Do you see that, "The Verde River flows through

           16  some of the most rugged country in Arizona"?

           17      A.    I see it.

           18      Q.    And that's something you wrote and you don't

           19  disagree with, right?

           20      A.    I guess not.

           21      Q.    Back on the Commission report I had given

           22  you, Page 43 -- it's right after Page 42. -- about a

           23  third of the way down says "There are --"

           24                 CHAIRMAN NOBLE:  Mr. McGinnis?

           25                 MR. MCGINNIS:  Yes, sir.
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            1                 CHAIRMAN NOBLE:  That's back on the

            2  Commission report?

            3                 MR. MCGINNIS:  Uh-huh.  Yes.

            4                 CHAIRMAN NOBLE:  Would now be a good

            5  time to take a little break?

            6                 MR. MCGINNIS:  Yeah.  I think I'm almost

            7  done, but I might be able to do it faster if you give

            8  me a couple minutes during the break to --

            9                 CHAIRMAN NOBLE:  Were we going to hear

           10  some more on the John Day River?  We were promised

           11  that.  Did you already cover it all?

           12                 MR. MCGINNIS:  I don't think I promised

           13  you that.

           14                 CHAIRMAN NOBLE:  Okay.

           15                 MR. MCGINNIS:  So I think maybe somebody

           16  else did.  I don't have any more questions.

           17                 CHAIRMAN NOBLE:  Could you read the

           18  transcript back on that part?

           19                 MR. MCGINNIS:  I don't think I have any

           20  more questions for Mr. Fuller about the John Day River.

           21  I think Mr. Hjalmarson is going to talk about that,

           22  based upon what I saw he submitted.

           23                 CHAIRMAN NOBLE:  Okay, we're going to

           24  take a 15-minute break, and we'll start the 15 minutes

           25  at 20 minutes after the hour.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 3     12/17/2014
                                                                      726


            1                 (A recess was taken from 2:22 p.m. to

            2  2:36 p.m.)

            3                 CHAIRMAN NOBLE:  May the record reflect,

            4  please, that the three Commissioners are back in.

            5                 We're ready to go, and Mr. McGinnis.

            6  BY MR. MCGINNIS:

            7      Q.    Mr. Fuller, I think when we left, we were

            8  talking about the 2008 --

            9                 DIRECTOR MEHNERT:  Microphone, please.

           10  BY MR. MCGINNIS:

           11      Q.    When we left off, we were talking about the

           12  2008 Commission report, and I want to direct your

           13  attention to Page 43 --

           14      A.    Okay.

           15      Q.    -- that's in the excerpt I've given you.

           16  About a third of the way down, toward the end of the

           17  line, there's a sentence that begins "There are 14

           18  major rapids between the lower end of the Verde Valley

           19  and Horseshoe Reservoir, a distance of 61 miles."

           20            Do you have any basis to disagree with that

           21  statement, as you sit here today?

           22      A.    Well, there are certainly 14, at least 14,

           23  rapids in that reach.  I would call the major rapids

           24  the Class III's and the IV's, and I think we've had

           25  plenty of discussion about whether those are boatable
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            1  or not and whatnot.  So, yeah, I guess I would dispute.

            2  I would like -- be interested to know which 14 are the

            3  major ones.

            4      Q.    But you agree that there are at least

            5  14 rapids?

            6      A.    Oh, yeah.

            7      Q.    Back on Page 28 of this report.  Yeah, the

            8  Commission report, findings, and determination.  The

            9  last sentence there on Page 28 says "In order to

           10  consider the river in its ordinary and natural

           11  condition, the Commission considered its condition

           12  prior to 1860 and the initial diversion of water for

           13  irrigation by modern settlers."

           14            Did I read that right?

           15      A.    Looks like it, yes.

           16      Q.    And you weren't involved in the Commission's

           17  deliberations in 2008, were you?

           18      A.    Only to the sense of presenting information

           19  to them, but they certainly didn't consult me when they

           20  wrote this.

           21      Q.    Do you have any reason to question the

           22  Commission's statement of what it considered and what

           23  it did back then?

           24      A.    Well, I wasn't involved in their

           25  decision-making, so what they -- I don't know the
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            1  nature of the discussions they had in executive session

            2  or whatnot.

            3      Q.    Okay.  You said earlier you're familiar with

            4  Mr. Slingluff, I believe?

            5      A.    I've met him, yes.

            6      Q.    In the preparation of your reports for the

            7  Commission, have you reviewed any articles that

            8  Mr. Slingluff has written in various sportsman's

            9  magazines about boating on Arizona rivers?

           10      A.    I saw the Sportsman Magazine article that

           11  somebody brought up yesterday.  Maybe it was this

           12  morning.  But I don't recall seeing this -- if this is

           13  the one we talked about earlier today, I don't recall

           14  seeing it before today.  I may have, but I don't

           15  recall.

           16      Q.    Okay, this is the same article that

           17  Mr. Heilman and, actually, Commissioner Noble talked

           18  with Mr. Farmer about.

           19                 MS. HERNBRODE:  Do you have an exhibit

           20  number?

           21                 MR. MCGINNIS:  Yeah.  It's Part 1 of EI,

           22  old evidence, 34; the same one we used yesterday.

           23  BY MR. MCGINNIS:

           24      Q.    This is an article by Mr. Slingluff entitled

           25  "Shallow Streams:  Liquid Paths Into Wilderness."  Do
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            1  you see that on the second page there?

            2      A.    On Page 14, yes.

            3      Q.    If you turn over to Page 15.  You say you had

            4  read this before, or not?

            5      A.    No, I read it yesterday.

            6      Q.    Okay.  Oh, so you did -- did you read the

            7  whole article yesterday, or you just listened to the

            8  testimony?

            9      A.    I skimmed as people were talking.

           10      Q.    Well, let's see if we can walk through it a

           11  little bit.

           12            On Page 15, if you look at the paragraph

           13  under the big R.

           14      A.    Yep.

           15      Q.    Refers to Mr. Slingluff taking two friends of

           16  his, Renee and Gordon, down some portion of the Verde.

           17  Is that your understanding?

           18      A.    It does say that he's out there with somebody

           19  named Renee and Gordon.

           20      Q.    And he refers to them as skilled whitewater

           21  paddlers, right?

           22      A.    Yes.

           23      Q.    If you look a couple paragraphs down, the

           24  third paragraph under the big R, the last sentence says

           25  "We're about 100 miles from the mouth of the Verde,
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            1  nearly 50 miles upriver from the highest point Renee

            2  and Gordon believed navigable."

            3            Do you see that?

            4      A.    Yes, I do.

            5      Q.    Do you have any idea where 100 miles from the

            6  mouth of the Verde is?

            7      A.    Sounds like about Beasley Flat, but we could

            8  check the mileage log in Williams.  I think he's got

            9  195 as the confluence with the Salt, and my

           10  recollection is Beasley is around 89; but I may be

           11  wrong.

           12      Q.    Okay.  So it's somewhere in the general

           13  vicinity of Beasley Flat, you think?

           14      A.    I'm guessing that.  If you would like to --

           15  if it's going to come back to haunt me, I'll go look it

           16  up and find the exact spot.

           17      Q.    I'm talking hand grenades and horseshoes

           18  here; just talking about in general.

           19      A.    Okay.

           20      Q.    It's not at Paulden?

           21      A.    No.

           22      Q.    Okay.  And it's not at Fort McDowell?

           23      A.    Correct.

           24      Q.    Here I'm going to go back to the paragraph

           25  with the big R.  He talks about water flows over a
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            1  gravel bar to a width of 5 feet and a depth of

            2  3 inches.

            3            Do you see that?

            4      A.    Yes.

            5      Q.    Have you seen those conditions in the area

            6  of -- general area of Beasley Flat?

            7      A.    No, I can't think of anyplace that's 5 feet

            8  wide and 3 inches deep near Beasley, no.

            9      Q.    Okay.  Then he goes on in that same

           10  paragraph, and, again, he's talking about two people he

           11  refers to as skilled whitewater paddlers.  The last

           12  sentence of that paragraph says "I see the thought in

           13  their eyes, quote, This is going to be an ordeal."

           14            Did I read that right?

           15      A.    Yes.

           16      Q.    So he's describing here a couple of people

           17  who are experienced boaters.  He's taking them up the

           18  Verde, and they seemed to be concerned about it; would

           19  you say that?

           20      A.    That's his -- what he's describing, yes.

           21      Q.    And Mr. Slingluff, in this article, refers to

           22  low water boating.  Did you see that when you read

           23  that?

           24      A.    No, I didn't see that.

           25      Q.    Look at the very first -- end of the very
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            1  first paragraph, way up in the italicized part on

            2  Page 15, very end of that paragraph.

            3      A.    Oh, yeah.  Yeah, yeah.  Helpful to low-water

            4  boater, yeah.

            5      Q.    And there's another place where he refers to

            6  it as thin water boating.  Is that a term you've heard

            7  of before?

            8      A.    Yeah.  People talk about things being skinny

            9  or bony, yeah.

           10      Q.    Is that kind of the same thing as the ELFers

           11  Mr. Farmer was talking about yesterday?

           12      A.    Well, I'm not exactly sure what Jim

           13  specifically means, but sounds similar to me, yeah.

           14      Q.    I would like you to turn over to Page 19, the

           15  last full paragraph on the first column.  Do you see

           16  that, "I've never seen"?

           17      A.    Yes.

           18      Q.    And I would like you to read the last -- that

           19  paragraph and the next paragraph for me.

           20      A.    "I've never seen such concentrations of

           21  eagles, adds Gordon.  The sight of them flying within

           22  that redwall canyon was almost too beautiful to bear.

           23  It was worth the wading we had to do.  How many other

           24  streams like this are there in Arizona?  Good question,

           25  I rely.  Thin water boating is new to Arizona.  I can
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            1  tell you that the U.S. Forest Service has seen a large

            2  increase in low water boating on the lower Verde

            3  recently.  There are a number of us now who are

            4  actively exploring the shallow creeks.  I'll keep you

            5  posted on our discoveries."

            6      Q.    So back in 1991, Mr. Slingluff was writing

            7  that thin water boating was new to Arizona; is that

            8  right?

            9      A.    Well, that was his opinion.

           10                 MR. MCGINNIS:  No more questions.  Thank

           11  you, Mr. Chairman.

           12                 (A brief recess was taken.)

           13

           14                      CROSS-EXAMINATION

           15  BY MR. HOOD:

           16      Q.    Good afternoon, Mr. Fuller.

           17      A.    Good afternoon.

           18      Q.    Sean Hood here on behalf of Freeport Minerals

           19  Corporation.  Rich Burtell is here again with us.

           20  Shilpa Hunter-Patel, the client representative, has

           21  been in and out.  Thank you again for your

           22  participation and sticking with us.  I know it's late

           23  in the day.

           24      A.    You're welcome.

           25      Q.    The good news is Mark covered a good amount
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            1  of what I was going to cover.  Anything that seems

            2  repetitive, I'm going to be trying to get to an

            3  additional point.  So if you'll bear with me, I

            4  appreciate it.

            5      A.    I'll do my best.

            6      Q.    Thank you.

            7            Let's take a look at your PowerPoint, and,

            8  actually, let's start with Page 26, if you could,

            9  Mr. Fuller.

           10            This is the generalized nonerratic seasonal

           11  flow fluctuation curve that you discussed at some

           12  length earlier day; is that right?

           13      A.    That's correct.

           14      Q.    And I understand that later in your

           15  presentation you have specific versions of this that

           16  relate to an actual gage station, right?

           17      A.    That's correct.

           18      Q.    Just in terms of general concepts, because

           19  this sort of a template generalized version of that,

           20  this depicts the 90Q; is that right?

           21      A.    The 90 percent duration flow?

           22      Q.    Right.

           23      A.    Okay.

           24      Q.    And that's referred to sometimes as 90Q; is

           25  that right?
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            1      A.    I suppose.

            2      Q.    And 50Q is another term for the median flow?

            3      A.    Could be, yeah.

            4      Q.    And 10Q would be the 10 percent flow

            5  duration?

            6      A.    Correct.

            7      Q.    Okay.  And if I recall from Monday, I think

            8  what you characterize as the ordinary flow is that 10

            9  to 90 range; is that right?

           10      A.    That's correct, yeah.

           11      Q.    So if we look here at Page 26 in your

           12  PowerPoint, that would be the range from the red line

           13  towards the bottom up to the blue line, which says

           14  10 percent; is that right?

           15      A.    Yeah.

           16      Q.    And so -- and this goes back to something you

           17  discussed with Mr. McGinnis a little bit, where we have

           18  flows that exceed that 10 percent flow duration outside

           19  that ordinary range, those tend to be in the January,

           20  February, March time frame; is that right?

           21      A.    On this curve, yes.

           22      Q.    Okay.  And at least as far as the Verde is

           23  concerned, that tends to be highest in February; is

           24  that right?

           25      A.    Yes.
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            1      Q.    I left a copy for you.  I think it's to your

            2  right.  It's Mr. Burtell's report that he prepared for

            3  these proceedings.  Have you had a chance to look at

            4  this?

            5      A.    I skimmed through it, yeah.

            6      Q.    Did you take a look -- if you flip to

            7  Table 5, this table is titled Table 5, Reconstructed

            8  Verde River Stream Flows and Depths.  Do you have that

            9  in front of you?

           10      A.    I do.

           11      Q.    And have you had the chance to take a look at

           12  this prior to just now?

           13      A.    Not in any detail.  I'm aware that he had

           14  done reconstructions, but I actually didn't spend any

           15  time digesting the numbers at all.

           16      Q.    You didn't do anything to evaluate his

           17  reconstruction or develop any criticisms of that

           18  reconstruction is that --

           19      A.    No.

           20      Q.    -- true?

           21      A.    Not yet.

           22      Q.    Not yet.  Do you have plans to do so?  I

           23  think this is my opportunity to talk to you about them.

           24      A.    I -- well, hmm.  Good question.

           25            I can tell you that I have not read it in
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            1  great detail at this point.  I've skimmed through it.

            2  I was looking primarily for historical accounts, just

            3  generally what was in there, so I haven't spent any

            4  great time.

            5      Q.    Not enough time to develop any criticisms as

            6  of now?

            7      A.    As of now, that's correct.

            8      Q.    Let's go to Page 21 of your PowerPoint,

            9  please.

           10      A.    You said 21?

           11      Q.    21, correct.

           12            Towards the bottom it says "The Real

           13  Question:  Is the flowing part of the river deep and

           14  wide enough to float boats?"

           15            Is that right?

           16      A.    Correct.

           17      Q.    That's your -- what it all boils down to for

           18  you is the question about depth and width, generally

           19  speaking?

           20      A.    Yeah, I think maybe I didn't express myself

           21  well enough, and I tried to cover that Monday.  It

           22  seemed like there was some confusion on the Gila.

           23            This particular bullet is relating to channel

           24  pattern.  So with respect to channel pattern, there's

           25  been some opinions that braided rivers can't be
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            1  navigated.  But I'm saying, though, the real question

            2  regarding relative to pattern is no matter what kind of

            3  pattern it is, really what you want to know is how deep

            4  is the water.  That's what I'm saying there.

            5            When it comes to overall navigability, of

            6  course, there are other factors that factor into

            7  whether the river is navigable or not.

            8      Q.    It can be really deep, but if there's a huge

            9  waterfall, that may play a role?

           10      A.    Exactly.

           11      Q.    Generally speaking, though, what you're

           12  looking at is does it have the 6 inches of water that

           13  you opine is the threshold; is that correct?

           14      A.    6 inches, certainly for canoes, would be a

           15  threshold.  Some people have said that's the standard,

           16  and that seems reasonable to me, based on my own

           17  experience.

           18      Q.    Let's go to 28 of your PowerPoint.

           19            Going to the table, you have a list of some

           20  different obstructions and then whether those features

           21  would be an obstruction for a barge or a canoe; is that

           22  right?

           23      A.    Yes.

           24      Q.    And for the first one, sandbars, for canoes

           25  you say it's not an obstruction; is that right?
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            1      A.    Yes.

            2      Q.    Okay.  And so from your perspective, if you

            3  have a canoe that can navigate 6 inches of water and

            4  you've got that water, if there's a sandbar present or

            5  there's a proliferation of sandbars, in your mind

            6  that's not going to impede navigability; is that fair?

            7      A.    That's correct.

            8      Q.    Okay.  So if courts have taken a look at

            9  navigability for title and said these sandbar features

           10  are one of the reasons that we think this stream is not

           11  navigable, you might take issue with their analysis; is

           12  that right?

           13      A.    Given the construct of your hypothetical, if

           14  I were testifying in front of that court, I would speak

           15  to the magistrate, whoever the decision-maker was, and

           16  say, well, from a canoe's perspective, those are not

           17  obstacles.

           18            So, yeah, I guess I would be disagreeing with

           19  the court in that case.  And I don't want to sound

           20  presumptuous.  If it's the Supreme Court, they get to

           21  set the law, so...

           22      Q.    And let's just say that the court is looking

           23  at a broader -- a broad array of craft and saying, you

           24  know what, these sandbars are presenting problems for

           25  Crafts A, B, and C.  Your response may be, yeah, but I
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            1  can get by in my canoe; is that right?

            2      A.    Canoes is what's specifically listed here,

            3  and there would be other boats in the similar class.

            4  Small, low-draft boats I would throw into that

            5  category.

            6      Q.    The next feature that you describe is rapids;

            7  is that right?

            8      A.    In the same chart on Slide 28?

            9      Q.    Correct.

           10      A.    Yes, that's the second row of the table there

           11  at the bottom.

           12      Q.    And for canoes you, again, say it's, no, not

           13  an obstruction, at least for Category I through V

           14  rapids?

           15      A.    Yes.

           16      Q.    So does that imply that Category VI,

           17  Classification VI, might be an obstacle?

           18      A.    Yes.

           19      Q.    But assuming we're not up to a VI, I through

           20  V not an obstacle; is that right?

           21      A.    Generally speaking, yes.

           22      Q.    That's what you're conveying here.  Okay.

           23                 MR. HOOD:  May I approach, Mr. Chairman?

           24                 MS. HERNBRODE:  What is that?

           25                 MR. HOOD:  Special Master's report.
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            1                 THE WITNESS:  Can I just give him a

            2  general permission to approach whenever he wants and

            3  save him the trouble of asking every time?

            4                 CHAIRMAN NOBLE:  Sure.  As long as

            5  you're not worried by him, he can come at you.

            6                 MR. HOOD:  Okay.  That works for me.

            7                 MS. HERNBRODE:  You may regret that.

            8                 CHAIRMAN NOBLE:  Yeah, really.

            9  BY MR. HOOD:

           10      Q.    Just take a look.  There's a highlighted

           11  portion that I've bracketed, Mr. Fuller.  Could you

           12  read that out loud, please?

           13            This is from the Special Master's report in

           14  the Utah case.

           15                 MS. HERNBRODE:  Do you know what exhibit

           16  number that is?

           17                 MR. HOOD:  It's one of yours, and I'm

           18  sorry, I don't know the exhibit number on me.

           19                 THE WITNESS:  The Supreme Court of the

           20  United States, October 1930, No. 14, Original, Report

           21  of the Special Master.  I'm at Page 180, first indented

           22  paragraph, beginning with "Apart"?

           23  BY MR. HOOD:

           24      Q.    I'm sorry.

           25      A.    You've got the red line next to part of it


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 3     12/17/2014
                                                                      742


            1  here.

            2      Q.    Exactly.  Could you just start reading, yeah,

            3  exactly, "Apart," through the highlighted portion?

            4      A.    "Apart from the insufficiency of the evidence

            5  as to actual use, the physical characteristics of this

            6  River are such as, in my opinion, make it impossible

            7  that boats could be navigated practically or safely for

            8  commercial purposes.  The evidence as to depth makes it

            9  clear that boats with a draft of two feet could [not]

           10  navigate not more than half the year, and probably for

           11  a less portion of the year.  The number of difficult

           12  rapids, with steep and rapid drops, (whether that

           13  number be 37 as estimated by Miser or 30 as estimated

           14  by Allen, or 16 or 12 as by Hoyt) make it impossible,

           15  in my opinion, for any boat to navigate safely unless

           16  conducted with great caution and by expert boatmen; and

           17  even then boats must [be ordinarily] lined or portaged

           18  or their cargos portaged at several places."

           19      Q.    Thank you.

           20            So, Mr. Fuller, if I understand where you're

           21  coming from, I think your response to that would be,

           22  you know, unless all of those rapids happen to be

           23  classified as a VI, I can get up and down those with my

           24  canoe, and this analysis is simply erroneous; is that

           25  fair?
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            1      A.    Give me construct one more time.  I want to

            2  make sure I get all the pieces of it together.

            3      Q.    As I compare your position with this analysis

            4  by the Special Master in the Utah case, it seems that

            5  your reaction to this would be unless those are all

            6  Classification VI, I can get down that river with my

            7  canoe if it has sufficient water, and this is not an

            8  obstruction; these 30-some rapids are not an

            9  obstruction to navigability in my canoe?

           10      A.    Okay, so I'm not trying to be difficult here.

           11  I'm just trying to make sure I'm answering the correct

           12  question.

           13            Are you asking me whether it's an obstacle in

           14  that case or whether it's -- so I would agree that a

           15  rapid is an obstacle.

           16      Q.    Yeah, if I said obstacle instead of

           17  obstruction, I apologize, and you're right to correct

           18  me.

           19            I'm talking in the context of your indication

           20  here that rapids are not an obstruction.  Thank you for

           21  that clarification.

           22      A.    So if there were -- I'm trying to give you as

           23  straightforward an answer as I can here, but it's

           24  complicated, to start with, all right.

           25            So in the simple case, if there were a rapid
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            1  that was, let's say, a Class V, I would consider that

            2  to be an obstacle.  And if it were a short rapid, no, I

            3  don't believe it would prevent navigability.

            4            If there were a lot of Class V rapids over a

            5  long reach, I would say that that would be an

            6  obstruction and could potentially make the river

            7  nonnavigable.

            8      Q.    So rapids, going back to what you have here

            9  on Page 28, rapids are an obstruction to boating with a

           10  canoe if there's enough of them close together; is that

           11  what you're saying?

           12      A.    If they're very large and they're very close

           13  together, and I would say if their character, the

           14  character of the reach were more dominated by these

           15  large Class V's, Class IV's and V's -- I'd even go as

           16  low as IV's. -- then, yeah, I would say that the river

           17  could be nonnavigable, depending on the specifics of

           18  the river.

           19      Q.    So Class IV and V rapids can play a role in

           20  being an obstruction to downstream travel in a canoe?

           21      A.    Yes.

           22                 MR. BREEDLOVE:  Sean, just for the

           23  record, the 1931 Utah Special Master report is

           24  supplemental evidence Exhibit X017, Part 92.

           25                 MR. HOOD:  Thank you, Mr. Breedlove.
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            1                 MR. BREEDLOVE:  Just to keep the record

            2  clean.

            3                 MR. HOOD:  I appreciate that.

            4  BY MR. HOOD:

            5      Q.    You also have at the bottom Shallow Flow; is

            6  that right?

            7      A.    Yes.

            8      Q.    And for canoes, an obstruction to downstream

            9  travel would be if there's less than half a foot of

           10  depth?

           11      A.    Yes.

           12      Q.    Okay.

           13      A.    And let me clarify there, because we had a

           14  lot of discussion on this in talking with Mr. Farmer.

           15            I would agree with Mr. Farmer that when you

           16  come upon something that's shallower than a half foot,

           17  you know, a short reach, a rock, a sandbar, if you

           18  will, and it might be 2 inches, it's quite easy,

           19  actually, to get a canoe past something like that, and

           20  I would imagine other low-draft boats are the same way.

           21            But what I'm talking about here is uniformly;

           22  if the river is uniformly less than a half foot, then

           23  all other factors being equal, I would lean towards

           24  nonnavigability in that case.

           25      Q.    Freeport 3.
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            1            What I've handed you, Mr. Fuller, is

            2  Freeport 3 in the supplemental evidence.  This is

            3  Arizona Stream Navigability Study for the San Pedro

            4  River, Gila River Confluence to the Mexican Border.

            5            Do you have that in front of you?

            6      A.    I do.

            7      Q.    And if I recall correctly from June, when we

            8  talked about what your recommendations were to the Land

            9  Department on various streams, you recommended against

           10  seeking a finding of navigability for the San Pedro; do

           11  I recall correctly?

           12      A.    You do.

           13      Q.    And when I asked you about that a little bit

           14  in June, you said, you know, I'm not here to talk about

           15  the San Pedro.  I don't remember why I did that.  Is

           16  that about what you said?

           17      A.    I remember saying I'm not here to talk about

           18  the San Pedro.  I don't recall saying I don't remember

           19  why I did that.

           20      Q.    Do you remember why you made the

           21  recommendation that the State Land Department not

           22  pursue a finding of navigability for the San Pedro

           23  River?

           24      A.    Well, the short answer is I didn't think it

           25  was navigable; but I think that you want me to say what
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            1  reasons did I find it nonnavigable.

            2      Q.    You're right.

            3      A.    Okay.  And, again, I'm not here to testify

            4  about the San Pedro River.  It seems like you've

            5  already got a decision on that one, but my guess is

            6  that you find there's some relevance to the Verde.

            7            One would be my --

            8      Q.    You're right again.

            9      A.    One would be my understanding of the depths

           10  of the river, the lack of historical records of folks

           11  boating on that river, the ephemeral nature of the

           12  river; that where we had modern boating, most of that

           13  modern boating was during monsoons, so it's kind of

           14  a somebody happened to time it right and get out there

           15  and boat a piece of it; based on my physical

           16  examination of the river, such as it was in its

           17  existing condition.  Those were the primary things that

           18  I looked at.

           19      Q.    Did you conclude that the San Pedro was

           20  ephemeral in its ordinary and natural condition?

           21      A.    Oh, I don't believe that.  I think there

           22  are -- it was a perennial stream, and it probably had

           23  more flow in its ordinary and natural condition than it

           24  did in 1992, when we did the studies out there; but it

           25  was certainly not a significant river.  It was not
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            1  nearly as large as the Verde, for instance.

            2            I think if you're looking for similarities

            3  between the San Pedro and the Verde, I would say that

            4  the greatest similarity would be in the Segment 0-B.

            5      Q.    Take a look.  I flagged for you Page 7-13,

            6  and this is in -- again, this is in your report on the

            7  San Pedro, Freeport 3 in these proceedings.  And do you

            8  see the chart Table 7-6a?

            9      A.    Yes.

           10      Q.    And you've got a chart there for average

           11  depths, and it looks like for all but two months of the

           12  year you've got an average depth that exceeds your --

           13  that meets or exceeds your 6-inch threshold; isn't that

           14  right?

           15      A.    That's what's showing in this chart, yes, at

           16  that gage station.

           17      Q.    And so was your concern about depths that for

           18  a couple of months you went below that threshold and,

           19  therefore, it was not boatable enough of the year, or

           20  that maybe .5 isn't really your threshold; you're

           21  looking for something greater than that?

           22      A.    There -- certainly the issue of seasonality

           23  in this river was a factor.  And, again, Mr. Hood,

           24  you're really testing my memory banks here, because I

           25  haven't spent a lot of time looking back at this,
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            1  certainly not preparing for today.

            2            So the fact that there were low flows.  I

            3  guess also thinking about these depths relative to the

            4  rest of the river, as opposed to at this particular

            5  cross-section, how representative these were to other

            6  conditions that I had seen.  And I would say in my

            7  opinion these overstate the conditions that I saw in

            8  most of the river.

            9      Q.    Those were based on measurements, GS data,

           10  from 1904 to 1906; is that right?

           11      A.    That's correct.

           12      Q.    Okay.  So this was -- these would reflect

           13  some reduction from the natural condition; is that

           14  right, on the basis of water use?

           15      A.    It's possible.  It's been a long time.

           16      Q.    So you say that these overstate what you were

           17  observing.  What you were observing in present day,

           18  right?

           19      A.    Yes.

           20      Q.    Okay.  When you were making your

           21  recommendation to the State Land Department, did you do

           22  anything to try and relate these depths back to their

           23  ordinary and natural condition before making that

           24  recommendation?

           25      A.    I didn't recall looking at this particular
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            1  table at all at the time of making that decision.

            2      Q.    We talked in June about the San Francisco,

            3  and that is a stream where you did recommend that the

            4  State seek a finding of navigability, correct, because

            5  it did have about a foot of depth?

            6      A.    That was not the sole reason for that.  That

            7  did have some more history to it, particularly a log

            8  drive, where they were floating logs down to the mines,

            9  I believe; and then some more reliable modern canoeing

           10  records that are available for other smaller rivers.

           11      Q.    Is your primary concern in assessing whether

           12  a stream is navigable whether it is susceptible to

           13  present day use by recreational canoeists?

           14      A.    Is it my primary concern?

           15      Q.    Yeah.

           16      A.    No.

           17      Q.    Is that one of your big concerns?

           18      A.    It is a factor that I use.

           19      Q.    What about the -- can you think of any other

           20  streams or rivers that had upwards of your 6 inches of

           21  flow on a typical basis that you did not recommend

           22  seeking a finding of navigability for?

           23      A.    No.  I haven't thought about that for years.

           24  There could be.  I don't know.

           25      Q.    This is Freeport 5.  This is Final Report
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            1  Small and Minor Watercourses Analysis for Graham

            2  County, Arizona, prepared by JE Fuller/Hydrology &

            3  Geomorphology.

            4                 MS. HERNBRODE:  And, Mr. Chairman, for

            5  the record, those are X023, Freeport 5.  And I can't

            6  remember what the other number was, but it's also in

            7  23.

            8                 THE WITNESS:  And, also, for the record,

            9  this was actually prepared by Stantec Consulting, and

           10  we were a subconsultant to them.

           11  BY MR. HOOD:

           12      Q.    Okay.  It says "Stantec Consulting, Inc. In

           13  Association with JE Fuller/Hydrology & Geomorphology."

           14  Is that right?

           15      A.    That's correct.

           16      Q.    If you look at the tables on Page 4-4, it has

           17  some depths that were calculated, it looks like using

           18  the Manning's equation; is that right?

           19      A.    Yes.  In the paragraph above Table 2, there

           20  is the last line that says "Values reported in Table 3

           21  and 4 were determined using Manning's equation for a

           22  rectangular channel."

           23      Q.    And these are average depths, right?

           24      A.    Yes.

           25      Q.    And if you look at the depths, it looks like,
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            1  without exception, the 10 to 90 range exceeds 6 inches;

            2  is that right?

            3      A.    Yes.

            4      Q.    And did you -- do you recall if you made a

            5  recommendation to the State Land Department as to

            6  whether the Black River should be pursued as a

            7  navigable stream?

            8      A.    My recollection is that it should not.

            9      Q.    Let's turn to Page 37 of your PowerPoint.

           10      A.    Give me just one minute here.

           11                 MS. HERNBRODE:  I'm sorry, Sean.  What

           12  page were you on?  I wasn't finding where you were at.

           13                 MR. HOOD:  4-14.

           14                 THE WITNESS:  And where do you want to

           15  go now?

           16  BY MR. HOOD:

           17      Q.    We're at Page 37 of your PowerPoint, please.

           18      A.    We're done with small and minor watercourses?

           19      Q.    I believe so.

           20      A.    You said 37?

           21      Q.    Correct.

           22            Okay.  And here you have "Has a history of

           23  navigation" as one of your bullets; is that right?

           24      A.    Yes.

           25      Q.    On Monday you did what lawyers call as
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            1  drawing the sting.  You said, look, I don't want to

            2  hear questions about this.  We have no evidence, any

            3  archeological evidence of use by Native Americans.  I

            4  don't want six questions on this, and so forth.

            5            Do you remember that discussion on Monday?

            6      A.    I tried.

            7      Q.    Okay.

            8      A.    Apparently didn't work.

            9      Q.    No, it did.  I'm not going to ask you about

           10  that.  You made that concession.  I appreciate it.

           11            But what I do want to do --

           12      A.    Drawing the sting, you hear that, guys?

           13  Remember to do that.

           14      Q.    What I do want to cover with you, though, is

           15  that what we do know is that the Verde River has been a

           16  communication and trade route for thousands of years;

           17  is that right?

           18      A.    I believe so, yes.

           19      Q.    And it's been -- the fact that it's served as

           20  this important communication and trade link is -- it's

           21  evident from settlement patterns, from agricultural

           22  information we have, and so forth; is that true?

           23      A.    That's my understanding, yes.

           24      Q.    So we know it's been occupied, that it's been

           25  central to cultural aspects of the inhabitants; but we
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            1  don't have any evidence of actual boating by those

            2  peoples?

            3      A.    I think that kind of counts as a question.

            4      Q.    Yeah, it did; but it was packaged --

            5      A.    Yes.

            6      Q.    -- with a couple of others things.

            7      A.    Right.

            8      Q.    I'm drawing a summary.

            9      A.    Fair enough.

           10      Q.    Thank you, Mr. Fuller.

           11      A.    Yeah.

           12      Q.    Page 47, if you would, of your PowerPoint.

           13            Okay, your fourth blue sub-bullet says

           14  "Diminished Base Flow Since & Prior to 1912."

           15            Do you see that?

           16      A.    I do.

           17      Q.    And the first bullet under that section is

           18  "Ground Water Pumping Depleting Natural Flow."

           19            Do you see that?

           20      A.    Yes.

           21      Q.    In what time frame did groundwater pumping

           22  become a significant drain on the aquifer or have

           23  significant impacts on the river?

           24      A.    Prior to 1912.  I would say after the 1860s.

           25  You're going to have to give me a numerical definition
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            1  of significant, but -- and I think, you know, as I've

            2  tried to state before, is the level of significance

            3  other folks are going to argue about.

            4      Q.    Okay.  When did the use of mechanical pumps

            5  proliferate?

            6      A.    I don't recall.

            7      Q.    That was after statehood, though, correct?

            8      A.    Could be.  But I will point out it says

            9  "Since & Prior to 1912," so...

           10      Q.    You say since and prior, but you're talking

           11  about three different things; groundwater pumping,

           12  diversions, and other impact to the channel, right?

           13      A.    Right.

           14      Q.    And certainly there were diversions prior to

           15  statehood.  And my question is are you telling us that

           16  the groundwater pumping was having a big impact prior

           17  to statehood?

           18      A.    Ah.

           19      Q.    It sounds like you're not sure?

           20      A.    Yeah, I would have to go back and look at the

           21  data on that.

           22      Q.    That's fair.

           23            The next page, 48, please.

           24            You've got "Rapids on the Verde River," and

           25  you say 55 of 60 are Class II rapids.  Do you see that?
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            1      A.    I do.

            2      Q.    And you described this on Monday, but I just

            3  want to make sure I understand.  Those figures exclude

            4  Class I's?

            5      A.    Yes.

            6      Q.    If you added in the Class I's, that number

            7  would go up?

            8      A.    Yes, it would.

            9      Q.    And if we turn the page to Page 49, we

           10  have -- well, actually, let's stay on 48 for one

           11  moment, the sub-bullet above that, where it says

           12  "Rapids make up approximately 2.6 percent of the

           13  river's length."

           14            Do you see that?

           15      A.    I do.

           16      Q.    Did you do any calculations about how that

           17  figure, how that percentage would change if you

           18  included the Class I's?

           19      A.    I did not.  It would go up.

           20      Q.    And if I understood your testimony on Monday,

           21  you didn't include those in -- the Class I's in this

           22  discussion because you just don't think they're really

           23  of concern as we're talking about navigability?

           24      A.    Clearly.

           25      Q.    Clearly that was your testimony on Monday?
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            1      A.    I do not believe that the Class I's affect

            2  navigability.

            3      Q.    Let's take a look again at Mr. Burtell's

            4  declaration, and this is Freeport 1, I believe.

            5                 MR. SLADE:  It's Freeport 9.

            6                 MR. HOOD:  Freeport what?

            7                 MR. SLADE:  Freeport 9.

            8                 MR. HOOD:  Freeport 9?

            9                 MR. SLADE:  X009.

           10  BY MR. HOOD:

           11      Q.    Oh, it's X009, but it's Freeport 1 on

           12  Freeport's index.

           13            Let's take a look this time at Table 4.

           14            Have you taken any time to familiarize

           15  yourself with Table 4, which is titled Verde River

           16  Rapids Mapped Above Horseshoe Reservoir?

           17      A.    I saw this.  I looked at it briefly, but I

           18  didn't spend a lot of time on it.

           19      Q.    And this, if you look, it goes by river mile,

           20  it goes by name, it goes by class, and there's three

           21  columns containing all of the rapids that Mr. Burtell

           22  listed, and they are -- as I discussed with Mr. Farmer,

           23  those were derived from the Williams resource.

           24            Do you see that?

           25      A.    What I think I just heard you say is that
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            1  these names of rapids came from Williams, and mileage?

            2      Q.    Yeah, these are -- the footnote indicates

            3  that Williams is the source of the river mile name and

            4  class.

            5      A.    The rapid name and class?

            6      Q.    Correct.  River mile, name, and class.

            7      A.    River Mile column.  I got it.

            8      Q.    It's Note (a) at the bottom of the table.  Do

            9  you see that?

           10      A.    Yeah, got it.

           11      Q.    As you glance through here, I'm sure you

           12  notice at a glance that Mr. Burtell has included

           13  Class I's?

           14      A.    I see that.

           15      Q.    Yeah.  And some Class 1+'s; is that right?

           16      A.    Yes.

           17      Q.    And a I+, as I -- I think this was your

           18  testimony.  It might have been Mr. Farmer.  That's

           19  basically where it's a little bit bigger than your

           20  normal I, it's a little less than what most people

           21  would call a II, and you just call it a I+?

           22      A.    Some people do that, yes.

           23      Q.    It sounds like you wouldn't bother.  You

           24  just -- until you get up to III, IV, V, you wouldn't

           25  bother naming them at all?
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            1      A.    Well, the difference between a I and a I+ is,

            2  I don't know, trying to get a bigger tip from the

            3  people on your trip or something.  I have no idea.

            4      Q.    Let's take a look.  If we look at the first

            5  one, upper left portion of the table, it's at River

            6  Mile 3.3, Unnamed.  Do you see that?

            7      A.    I do.

            8      Q.    Class I.  Do you see that?

            9      A.    I do.

           10      Q.    And if we go -- if we flip to Figure 5 within

           11  Mr. Burtell's declaration, we have a picture of that

           12  unnamed rapid.  Do you see that?

           13      A.    Yep.

           14      Q.    Don't you think that this rocky condition has

           15  at least some relevance to consideration of traveling

           16  down the Verde River in a canoe --

           17      A.    Sure.

           18      Q.    -- or in another vessel?

           19      A.    Yeah.

           20      Q.    The same thing, if we look at the lower

           21  right, we have Rafael's Gauntlet.  Do you see that?

           22      A.    I do.

           23      Q.    There's certainly nothing wrong with anybody

           24  pointing out to the Commission that we have portions of

           25  the river that look like that, correct?
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            1      A.    I think you have pretty much wide latitude to

            2  point out anything you want to the Commission.

            3      Q.    But you would agree that if you're trying to

            4  transport goods or people up or down this river, that's

            5  a relevant feature of this river?

            6            I understand you think you can get by it in

            7  your canoe, but that's something that's worth looking

            8  at, don't you think?

            9      A.    Sure.  I think every mile of that river is

           10  worth looking at.

           11      Q.    And for the record, Rafael's Gauntlet is

           12  classified as a Class I+, if you want to check me on

           13  that.  It's on the right-hand column of Table 4.

           14      A.    Oh, I see that, yeah.

           15            I've paddled that reach, and I have no

           16  recollection of Rafael's Gauntlet.  So what it looks

           17  like today, I don't know.

           18                 CHAIRMAN NOBLE:  Mr. Hood?

           19                 MR. HOOD:  Mr. Chairman.

           20                 CHAIRMAN NOBLE:  Do you have three

           21  minutes, five minutes, or two hours?

           22                 MR. HOOD:  None of the above.  Probably

           23  about an hour, would be my best guess.

           24                 CHAIRMAN NOBLE:  It's break time,

           25  15 minutes.  Let's be back at 20 minutes to 4:00.
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            1                 (A recess was taken from 3:24 p.m. to

            2  3:39 p.m.)

            3                 CHAIRMAN NOBLE:  Let the record reflect

            4  the presence of the three Commissioners.

            5                 Proceed.

            6                 MR. HOOD:  Thank you, Mr. Chairman.

            7  BY MR. HOOD:

            8      Q.    Mr. Fuller, let's turn back to your

            9  PowerPoint, and let's go to Page 96.

           10            This is an account you spoke a little bit

           11  about with Mr. McGinnis earlier today; is that right?

           12      A.    I recall that, yes.

           13      Q.    And, actually, the citation here is

           14  Huntington 1957, Page 7; is that right?

           15      A.    Yes.

           16      Q.    And that's ASLD 146 in the supplemental

           17  evidence.

           18            So looking at the PowerPoint, you say -- you

           19  indicate that Dan Huntington said the river was, open

           20  quote, full of beaver dams with plenty of fish behind

           21  these dams, period, closed quote.  Is that right?

           22      A.    That's correct.

           23      Q.    Let's take a look at the actual document.

           24  We're looking at Page 7 of ASLD 146, and I think you're

           25  missing an ellipses in your quote, because you didn't
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            1  finish the sentence, right?

            2      A.    Help me out here.  Where are you at on

            3  Page 7?

            4      Q.    Sorry about that.  It's right under "Arrival

            5  at Fort McDowell."  The third sentence reads, open

            6  quote, We discovered that the river was full of beaver

            7  dams with plenty of fish behind dams where the water

            8  was deep, period, closed quote.  Is that right?

            9      A.    Yes.

           10      Q.    Okay.  You go on on your PowerPoint, you then

           11  say the river was deep enough to swim cavalry horses,

           12  dot, dot, dot, closed quote.  Is that right?

           13      A.    And there should not be a closed quote there.

           14      Q.    Okay.  That was -- that last thing I read was

           15  meant to be a paraphrase?

           16      A.    Yes.

           17      Q.    Okay.  Isn't it true that when you include

           18  the full context of the first sentence, it's pretty

           19  clear that the horses were swimming in the deep water

           20  behind the beaver dam?

           21      A.    I think that's a possible interpretation that

           22  you could -- and I see where you're coming from on

           23  that.  Not necessarily so, though.

           24      Q.    Okay.  Well, let me read that portion.

           25            "We discovered that the river was full of
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            1  beaver dams with plenty of fish behind dams where the

            2  water was deep.  Game was so plentiful we did not

            3  bother with it.  We noticed that most of the officers'

            4  wives were out shooting quail, doves and rabbits.  The

            5  cavalrymen would take their horses to have a swim.

            6  They certainly enjoyed it as they came out of the deep

            7  water and rolled around on the sand and kicked up as

            8  playful as a kitten."

            9            Did I read that correctly?

           10      A.    You did.

           11      Q.    And there's twice discussion of deep water.

           12  The first time is behind beaver dams.  Is that right?

           13      A.    Uh-huh.  Yes.

           14      Q.    Let's turn to Page 106.

           15      A.    Slide 106?

           16      Q.    Sorry, yeah, Slide 106.

           17            Actually, back up a page, Page 105.  This is

           18  a topo map of Segment 5; is that right?

           19      A.    Yes.

           20      Q.    Do these topo maps show the location of

           21  rapids?

           22      A.    I don't recall seeing any rapids on here.  I

           23  mean do they in general or do these specific maps?

           24      Q.    I'm going to ask you both ways, so you can

           25  answer both ways.
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            1      A.    Okay.  I don't recall seeing anything on

            2  here.  I can look again, if you would like, but I don't

            3  recall seeing anything that says rapids.  USGS maps in

            4  general often show rapids.

            5      Q.    In looking -- and you've got several topo

            6  maps in the preceding pages of your PowerPoint

            7  presentation; is that right?

            8      A.    That's correct.

            9      Q.    And do you recall seeing rapids indicated on

           10  those topo maps?

           11      A.    I believe there's -- well, there's one on the

           12  modern maps that results in -- it's in Segment 2 where

           13  there's -- and if you look at the descriptions of

           14  rapids, one is called USGS rapids; and the reason it

           15  has that name is because it's called out.

           16  Interestingly, though, there's really not a rapid there

           17  today.

           18            But as I pointed out on Monday when I was

           19  giving testimony, they're similarly is no designation

           20  of rapids in Segment 3, where we know there are rapids.

           21      Q.    So at any rate, some rapids that do exist on

           22  the river are not indicated on the topo maps?

           23      A.    That's correct.

           24      Q.    Okay.  Thank you.

           25            And now we will go to 106, if we could.
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            1            And you indicate that this is cars crossing

            2  Verde River near Bridgeport, 1915, Jerome Historical

            3  Society; is that right?

            4      A.    That's correct.

            5      Q.    Do you know when within 1915 this photo was

            6  taken?  I assume you don't or else you would have put

            7  it there.

            8      A.    If I did, I would have put it there.  I don't

            9  know the exact time.  You can make some guesses from

           10  the vegetation, but...

           11      Q.    Okay.  And there's -- let's turn to 107.

           12      A.    And, for that matter, from their clothing

           13  that they're wearing.  People wore a lot of clothes

           14  back then, but they don't seem to be wearing winter

           15  clothes.  So my guess is we're looking at late fall.

           16      Q.    Couldn't it be early spring?

           17      A.    Could be; but, you know, with --

           18      Q.    We just don't know?

           19      A.    But I think you were pointing out before that

           20  early spring typically is high water, so -- and this is

           21  not high water.

           22      Q.    Could be; we don't know.

           23      A.    That this is high water?

           24      Q.    Well, it could be a portion of the spring

           25  when --
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            1                 CHAIRMAN NOBLE:  Could we move on?

            2                 MR. HOOD:  Yeah.  Thank you.

            3                 CHAIRMAN NOBLE:  Thank you.

            4  BY MR. HOOD:

            5      Q.    The next page, the next slide of the

            6  PowerPoint, 107, please, Mr. Fuller.

            7            Okay, and this is in Segment 2; is that

            8  right?

            9      A.    Yes.

           10      Q.    And you have a date range here of 1884 to

           11  1887; is that right?

           12      A.    That's correct.

           13      Q.    How is it that you know the date range, but

           14  not the year; you know a range of years, but not the

           15  actual year?

           16      A.    I'm just listing what the photo was stored

           17  at.

           18      Q.    Okay.  So where you found it at the Library

           19  of Congress, that was just the listing that they had?

           20      A.    Correct.

           21      Q.    And their source of that date information,

           22  you don't know?

           23      A.    I don't, no.

           24            But I think we talked about with Mr. McGinnis

           25  this morning that there's a duplicate of this picture,
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            1  and I think I noticed that that one said 1885.  So I

            2  think we got it from two different sources.

            3      Q.    Okay.  At any rate, we don't know the month,

            4  unless we're going to engage in a bunch of

            5  back-and-forth about the vegetation and the condition

            6  of the stream?

            7      A.    We don't know what month.

            8      Q.    We don't know what month it is.  Okay.

            9            Let's go to -- let's cycle through really

           10  quick.  I've got a few similar questions for the next

           11  several pages.

           12            Well, let me just -- I guess I can just ask

           13  this generally.  For each of these photographs where

           14  you have either a range of years, a circa indication,

           15  or even a specific year, if you don't give us the month

           16  or the specific date, it's because you just don't know

           17  exactly when that photograph was taken, correct?

           18      A.    That's correct.

           19      Q.    Let's turn to Page -- well, I think you've

           20  got two 108s.  Go to the page after -- the slide after

           21  113.  On my copy it's labeled 108, and I'm not sure if

           22  that got corrected in the final.  Keep going, all the

           23  way to 113, and then the next one.

           24            Okay.  That second 108 --

           25      A.    Yeah, 114.
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            1      Q.    It should be 114, yeah.  There is no 114.

            2            So just so the record is clear, in the lower

            3  right-hand page of this -- lower right-hand portion of

            4  the slide, it says 108, but it's the slide that comes

            5  between 113 and 115.  There's nothing labeled 114.  And

            6  it's Historical Photograph, Segment No. 2, Verde River,

            7  August 29, 1887 - Near Camp Verde.  Edgar Mearns photo,

            8  Arizona Historical Society.  Is that right?

            9      A.    That's right.  That's what I get for trying

           10  to be helpful.  I noticed that the picture covered up

           11  the page number, and I put a page number indication

           12  using graphics and then forgot to update it when I

           13  changed the slide order.

           14      Q.    And the timing, the timing that -- now, this

           15  is one we do know the actual day this was taken on,

           16  right?

           17      A.    Yes.

           18      Q.    August 29th, that would have been during the

           19  monsoon season; is that right?

           20      A.    It's in the monsoon season, yes.

           21      Q.    Let's go to 116.

           22            The same thing.  We're at the end of August

           23  in 1887, so this is part of the monsoon season; is that

           24  right?

           25      A.    Yes.
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            1      Q.    Sorry.  And back up a page to 115 on your

            2  PowerPoint.

            3      A.    Yes.

            4      Q.    The same day, so also part of the monsoon?

            5      A.    Yeah, it looks like Dr. Mearns took a little

            6  trip with a camera.

            7      Q.    Slide 120, please.

            8            And this is Hunting Camp at Peck's Lake near

            9  Cottonwood; is that right?

           10      A.    That's correct.

           11      Q.    And I think you said this on Monday.  This is

           12  the way I understood you.  I just want to make sure I

           13  understood you correctly.  The boat that you show here

           14  on this body of water, that is Peck's Lake, not the

           15  Verde River, correct?

           16      A.    From the title of the photo, that's what I

           17  interpreted it, yes.

           18      Q.    Okay.  Let's talk -- Mr. McGinnis spent some

           19  time talking to you about your historical boating

           20  accounts.  Do you recall that discussion?

           21      A.    I do.

           22      Q.    And he went through, perhaps not all, but

           23  sort of one by one through several of the accounts; and

           24  I want to ask a few general questions, and it may cause

           25  us to go back and be a little more methodical, if we
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            1  need to be, okay?

            2      A.    Okay.

            3      Q.    Can you identify for us each historical

            4  boating account that you have that satisfies these

            5  criteria:  It's prestatehood.  It's not during the --

            6            Prestatehood; does not involve a period

            7  during the period of time outside of the ordinary

            8  condition in February and March when you're over that

            9  90 percent or 10 percent, whichever one you're using;

           10  was a successful attempt; and is not a ferry or raft

           11  excursion across the river rather than down it.

           12            How many accounts do you have that meet those

           13  criteria?

           14      A.    Let's go take a look.

           15      Q.    They begin on 127.

           16      A.    Thank you.

           17            And you said not February or March, and you

           18  mentioned you thought that those were outside the

           19  ordinary condition.  But I would point out to you, you

           20  had talked about this before, and I didn't think it

           21  important to correct it at the time.  But remember that

           22  those are average flow rates, and as you folks are fond

           23  of pointing out, the averages are inflated above the

           24  medians.  Mean.  The medians.  So the fact that the

           25  average flow rate's in there are not necessarily mean
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            1  that the flows are outside that 10 percent range.

            2  Okay?

            3      Q.    Well, let's just hold on real quick.  Let's

            4  make sure we're on the same page.

            5            Going back to Slide 26, what this shows is

            6  that in February you are oftentimes almost double the

            7  10 percent flow duration; isn't that right?

            8      A.    The average for the month.

            9      Q.    Right.  Right.

           10            And March is the other very high flow period

           11  that tends to -- that on the average is almost double

           12  that 10 percent, on average?

           13      A.    Right.

           14      Q.    Okay.

           15      A.    But, remember, you guys don't want to use

           16  averages.  That's what your positions have been.

           17      Q.    This is -- Slide 26 is yours, Mr. Fuller.

           18      A.    Right.

           19      Q.    I'm going off of your flow duration that

           20  shows that February and March, on average, are double.

           21      A.    But you've made the claim -- and I'm not

           22  trying to be difficult here.  I'm just trying to make

           23  sure that we're both talking about the same things.

           24      Q.    Uh-huh.

           25      A.    You've made the point that averages skew
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            1  above, and we should be looking at the medians, okay.

            2            So this is the average for the month.  The

            3  10 percent is talking about flow duration, which is

            4  more related to the median, if you get what I'm saying.

            5  There's a -- clear what I'm saying?

            6      Q.    I understand what you're saying.

            7      A.    Okay.

            8      Q.    And I'm referring to Slide 26.  I want you to

            9  go through your historical accounts.  I don't want you

           10  to include February and March accounts, which are in

           11  the two months that, as you discussed with

           12  Mr. McGinnis, the average discharge is twice what the

           13  10 percent flow rate is.

           14      A.    Okay.  As long as we're clear on what

           15  we're talking about.

           16      Q.    We are.  I think we are.

           17      A.    Okay, so I'm going up to 1912.

           18            These are both ferries, so they don't meet

           19  the exceptions that you wanted thrown out.

           20      Q.    They're both ferries and they're both during

           21  high flow, correct?

           22      A.    Yes, they are during high flow, but it

           23  doesn't necessarily say that they were during February

           24  or March.  So do you want to throw out all the high

           25  flow ones?
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            1      Q.    Let's address it on an individualized basis.

            2  Let's see if we have more information about what that

            3  actually means.

            4      A.    Well, regardless, these are ferries, so they

            5  would fall out under that criteria.

            6      Q.    Correct.

            7      A.    This one is also February.  So you don't want

            8  to hear about Februarys.  But I also point out that we

            9  don't know that this particular February had flow

           10  outside that range, but regardless, we're getting rid

           11  of it because it's the month of February.

           12            The next one is high water, and we don't know

           13  the month, but they're ferrying across.

           14            We don't know a whole lot about the 1885

           15  account of these two boaters sitting in their small

           16  boat.  So it is prior to 1912.  We have no idea whether

           17  it's in February or March.  Doesn't look like high

           18  water.  I would suggest that they look fairly

           19  successfully sitting on top of their boat and not in

           20  the water.  But we don't know whether they're ferrying.

           21  I would guess, from the location of the boat, that they

           22  were not; but we could have an argue about that, if you

           23  wish, so...

           24      Q.    I don't remember from your testimony on

           25  Monday whether it was your understanding that the
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            1  photograph on the lower right-hand portion of Slide 129

            2  was a photo of this actual excursion.  Do you --

            3      A.    So yes, that's what I'm saying, is we have a

            4  picture of somebody in a boat, and I'm saying that's an

            5  account of -- it's an account, if you will, of boating.

            6  So it's not a newspaper account, but it's evidence of

            7  somebody in a boat on the Verde River.

            8      Q.    Okay.  And we don't know what month?

            9      A.    We don't know what month.

           10      Q.    Okay.

           11      A.    Major Spaulding.  Let's see.  He's going

           12  downriver.  He's not ferrying.  It's not February or

           13  March.  Do you want to tell me, in your construct,

           14  whether him getting shot ferrying his -- taking his

           15  boat over a dam is successful or not?  It happened on

           16  the Salt River, so it didn't happen on the Verde.

           17      Q.    We can throw this into the classification of

           18  it passes the test that I set forth.

           19      A.    Thank you.

           20            Frankly, I don't think this next one is on

           21  the Verde.  So I would throw that one out.

           22      Q.    It's also crossing the river, and it was

           23  unsuccessful, so at any rate, it doesn't --

           24      A.    There you go.

           25      Q.    -- meet our criteria.
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            1      A.    This is the Days.

            2      Q.    Uh-huh.

            3      A.    Now, I put five check marks next to this one.

            4  Although, they did bracket your period of February and

            5  March, but they started prior to that and they finished

            6  after that.

            7      Q.    Then let's talk -- and this is, as you

            8  discussed on Monday -- well, let's -- this is -- these

            9  are five that you're counting, and it's based on one

           10  account that references back to four prior excursions;

           11  is that right?

           12      A.    That's right.

           13      Q.    And we don't know anything about those four

           14  other excursions other than it says this was the fifth

           15  time they did it?

           16      A.    Well, we know they survived.

           17      Q.    We don't know --

           18      A.    We don't know the details of it.

           19      Q.    We don't know the exact length of where they

           20  went?  We don't know what boat they used?  We don't

           21  know what time of year they were going on the river?

           22  We don't know any of those things?

           23      A.    Well, we know little bits about that.  So we

           24  don't have a picture of that boat.  We know it was a

           25  small boat.  We know they had -- well, it said on the
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            1  slide here.  Not worth repeating that.

            2            And they were from Camp Verde, and I think we

            3  know that with a reasonable degree of certainty that

            4  they were going from Camp Verde and they got down to

            5  Yuma, and that they planned to go back again.  So it

            6  sounds like something that they did normally.

            7            So if you want to -- I would throw this one

            8  in, unless it's the fact that it goes through February

            9  and March makes it not part of your criteria.  I'll

           10  leave that up to you.

           11      Q.    Any others?

           12      A.    Willard we don't know about.

           13            Palmer was in winter.  That could have been

           14  December, first part of March or January.  So,

           15  similarly, it could have been February or March.  So

           16  that's kind of a question mark on there.

           17      Q.    Which?  I'm sorry, you said --

           18      A.    This is Dr. Palmer in winter of 1903, where

           19  he's in Segment 2.  He's in the steel boat duck

           20  hunting.

           21      Q.    Did you talk about Willard first?

           22      A.    This one?  He wasn't going downstream.

           23      Q.    Okay.  I just wanted --

           24      A.    So I would throw that in the ferry category.

           25      Q.    Good.  I wanted to make sure.
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            1            Okay, so Palmer?

            2      A.    Yeah.

            3      Q.    And we don't know if that's in February and

            4  March?

            5      A.    Right.  We just know it's winter.  So 50/50

            6  on that.  Maybe there's a duck hunter in here that

            7  knows when's the right time to hunt ducks.  I don't.

            8            Let's see.  These guys didn't make it out of

            9  there, so I would not call them successful, at least at

           10  the point where they stopped.

           11            These same four men successfully did what I

           12  think is Segment 3 and became unsuccessful in 4, so by

           13  your criteria we drop them out.

           14            And that looks like, actually, the end of our

           15  prestatehood.  I'm done.

           16      Q.    Thank you.  We may come back to a couple of

           17  those as we go.

           18            One of the -- and I think you were clear on

           19  this either earlier today or on Monday, but I just want

           20  to make sure I got it.  As it relates to Slide 133, the

           21  300 cords of lumber, they abandoned the scheme, and

           22  there's no reason to believe the lumber actually went

           23  downstream, true?

           24      A.    I have no evidence.

           25      Q.    To suggest that the lumber went downstream?
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            1      A.    That's correct.

            2            Except they put wood in the river.  It's

            3  pretty likely to go downstream eventually, but other

            4  than that -- but I have no evidence, so...

            5      Q.    Well, and they said that the scheme was

            6  abandoned, right?  Doesn't that at least imply that

            7  they're not going to let their wood go down the stream?

            8  They didn't want it to damage the dam.  The scheme's

            9  not abandoned if they go forward with the floating.

           10      A.    Yeah, I don't think they did it purposely.

           11  It doesn't sound like they purposely sent them

           12  downstream.

           13      Q.    Turn to 147, if you would.

           14            And I'm just handing you the corresponding

           15  page of your PowerPoint from the October submission,

           16  and you talked a little bit about this, your new

           17  calculation of 17 historical accounts?

           18      A.    Yes.

           19      Q.    And it said 7 back in October; is that right?

           20      A.    Yes.

           21      Q.    And just for the record, can you tell us what

           22  page that is of the older PowerPoint?

           23      A.    It says 132 in the lower right-hand, and then

           24  someone's written in red pen "Compare to new 147."

           25      Q.    That was my note so I knew which page of your
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            1  current PowerPoint to ask you to flip to.

            2      A.    Okay.

            3      Q.    So can you -- and I'm sure if you piece

            4  everything together that you've said, it's probably all

            5  in the record, but in one swath, can you tell us how

            6  you got from 7 to 17 in the last couple of months?

            7      A.    There may have been new accounts that came in

            8  during that time period, and then I realized that the

            9  Day brothers wasn't one account; it was five accounts.

           10  And I was not counting the one where they said they

           11  were planning on doing it, but we don't know whether

           12  they did or didn't.

           13      Q.    So that accounts for an additional four; is

           14  that right?

           15      A.    Yes.

           16      Q.    And do you know what the other -- what, we're

           17  still missing six, I think?

           18      A.    If I had a copy of my old one, I could

           19  probably go back through there and look and see which

           20  ones weren't in there.

           21      Q.    How did you come up with -- setting aside the

           22  day account where you said this really isn't one, it's

           23  five, what did you do to identify those six additional

           24  accounts?  Are they from one of the other expert's

           25  reports; did you do additional research in the last


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 3     12/17/2014
                                                                      780


            1  couple of months?

            2      A.    There was some additional research.  There's

            3  some newspaper accounts.  There were some in -- I think

            4  I pointed out, as I was going through on Monday, some

            5  that came out of Dr. Littlefield's, and there may have

            6  been one that was in Rich Burtell's.  I'm not sure.

            7      Q.    139, please, of your PowerPoint.

            8            You talked a little bit about the Segment 3

            9  account you have here, 1910 to 1920, and you pointed

           10  out that you got this from your 2003 report, and you

           11  don't have a primary source for this quotation; is that

           12  right?

           13      A.    That's still correct.

           14      Q.    I just want to make sure that you don't have

           15  any source for it, right?  You're just drawing it out

           16  of your report, and you just don't remember where that

           17  came from?

           18      A.    It would have come from the historians that

           19  worked on the Verde River report, and they,

           20  unfortunately, did not keep their records; and I looked

           21  through ours, and I don't know where it came from.

           22      Q.    Do you know which historian or historians

           23  contributed to this language?

           24      A.    Dennis Gilpin with SWCA was the lead

           25  historian, but I'm not sure whether he had other people
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            1  working for him for this particular study.

            2      Q.    Do you know if he wrote this language or it

            3  could have been somebody else?

            4      A.    I don't recall.  It could have been somebody

            5  else.  I guess, yeah, that's the question you asked me.

            6  So, yeah, it could have been somebody else.

            7      Q.    What about let's turn to 140, the next page.

            8  You've got Bob Munson/Historian.  And under that it

            9  says "Mountain men may have used canoes on Verde."

           10      A.    Yes.

           11      Q.    Do you see that?

           12      A.    Yes, I do.

           13      Q.    Do you have any primary source for that

           14  information, in other words, where Mr. Munson got that

           15  info?

           16      A.    No.

           17      Q.    Do you have any independent evidence to

           18  support that statement?  And I'm not talking about

           19  modern mountain men like Mr. Farmer; I'm talking about

           20  the historical accounts.

           21      A.    No.

           22            But neither did I include this.  You were

           23  asking me before about the 17, or whatever; but these

           24  are not included in there.  I just included those

           25  because they're in the Land Department report and I'm
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            1  trying to summarize the data that were in there.

            2      Q.    Let's turn to Page 148, please, Slide 148 of

            3  your PowerPoint.

            4            And this, what I'm going to come over and

            5  talk with you about is Exhibit 21 from the old

            6  evidence.  It's Final Report Criteria For Assessing

            7  Characteristics of Navigability For Small Watercourses

            8  in Arizona.

            9            And on your PowerPoint Slide it says

           10  "Presence of Beaver Dams Would Be Incentive not

           11  Obstacle."  Is that right?

           12      A.    Yes, it does say that.

           13      Q.    Would you read for the Commission the first

           14  sentence from this report, Stantec Consulting in

           15  Association with JE Fuller, the first sentence under

           16  Obstacles?

           17      A.    Yes.  I'm on Page 37, Item No. 3.3.5.  6, I'm

           18  sorry, 3.3.6.

           19            "Obstacles include boulders, overhanging

           20  branches, beaver dams, sand bars, manmade obstacles

           21  such as dams or barbwire fences."

           22      Q.    Thank you.

           23      A.    What was the title of that report, again?

           24      Q.    Final Report Criteria For Assessing

           25  Characteristics of Navigability For Small Watercourses


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 3     12/17/2014
                                                                      783


            1  in Arizona.

            2      A.    Okay, that wasn't the Verde report.  That was

            3  the Small Water.  Right, got it.

            4      Q.    Let's turn to Page 153.

            5            You have reference here to survey notes from

            6  1873 and 1877, surveys of Segment 3, and 1911 surveys

            7  of Segment 6.  And, actually, I think under your new,

            8  what I -- my notes over the course of the week, is that

            9  should actually be Segment 2 and Segment 5 under your

           10  new numbering.  I think you mentioned that on Monday;

           11  is that correct?

           12      A.    Yes.  Thank you for pointing that out.  I had

           13  forgotten about that one when I made my other

           14  corrections the other night.

           15      Q.    Starting with the survey notes from 1911, you

           16  note some depths and widths.  Do you know what time of

           17  year that survey was taken?

           18      A.    I can look it up, if you would like.

           19      Q.    I can probably -- this is Dr. Littlefield's

           20  report, and I can show you.  If you've got it handy,

           21  where you can verify it, or you can take

           22  Dr. Littlefield's word for it.

           23      A.    So which one are you asking me about?

           24      Q.    The 1911, and the highlighting should --

           25      A.    There was a Farmer, Robert Farmer's resurvey
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            1  in Segment 5 in February and March of 1911.

            2      Q.    So during the period of high water for the

            3  Verde River, correct?

            4      A.    That's typically when high water occurs, yes.

            5      Q.    And then for the 1873, 1877 survey of

            6  Segment 2, you say -- it says about 2 feet of depth,

            7  and then in parens, average of 3 feet.  Can you explain

            8  that?  You may have done that already and I might have

            9  missed it.

           10      A.    Yeah, well, I'm summarizing there what's in

           11  Chapter 5, which I think is the geology chapter.  And

           12  I'm going to need to go back and look at that.  If you

           13  would like to take the time to do that, I would be

           14  happy to do that.

           15      Q.    That would be great.  Let's do that.

           16      A.    And it's going to take me just a minute.

           17            My guess is I'm going to be here tomorrow

           18  morning talking about the same thing.  If you would

           19  like to save time now, I would be happy to look for it

           20  tonight and give you the answer in the morning.  I

           21  remember preparing this slide and getting that

           22  information, deriving it out of here.

           23      Q.    Yeah, that sounds great to me, if no one has

           24  any objection.  I'll probably have a few follow-up

           25  related questions.  If that works for everybody, that
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            1  makes a lot of sense to me.  Is that okay?

            2      A.    Otherwise it may take me 10, 15 minutes,

            3  so...

            4      Q.    Yeah.  No, that's fair.  Thank you,

            5  Mr. Fuller.  I'll take you up on that and we'll talk

            6  about that in the morning.

            7      A.    That's fine.  I'm going to make a note to

            8  myself so I have a lower chance of forgetting.

            9      Q.    So let's go to Slide 166, please.

           10            And this is a table derived from your rating

           11  curves; is that right?

           12      A.    Yes.

           13      Q.    And it shows that the Q90 for this portion,

           14  where Paulden is, is .8 is the average depth --

           15      A.    Yes.

           16      Q.    -- of Q90; is that right?

           17      A.    Yes.

           18      Q.    And isn't it true that for all of the reports

           19  that you prepared for the State Land Department

           20  10 years ago, in that era, all of those reports dealt

           21  with average depth of the cross-section, not maximum

           22  depth?

           23      A.    Certainly in the Verde report it did.  I mean

           24  I would have to go back and look at the other ones.

           25      Q.    As you sit here today, can you remember any
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            1  report that you prepared for the State Land Department

            2  related to any streams under consideration by this

            3  Commission where you evaluated depth of the

            4  cross-section by a maximum depth as opposed to average

            5  depth of the cross-section?

            6      A.    I recall seeing, in material that was

            7  supplemental to the report, some information about

            8  maximum depths; but as I sit here today, the tables

            9  that I recall looking at say average depth.

           10      Q.    And where you have top width on the far

           11  right, that's calculated, that's an estimate using

           12  Manning's equation, as I understand it?

           13      A.    That's my recollection too.

           14      Q.    Let's turn to 7-20 of your Verde report.

           15      A.    Are you talking about the 2003?

           16      Q.    Correct.

           17      A.    Page 7-20?

           18      Q.    Correct.

           19      A.    Okay.

           20      Q.    And these are, all of the widths here,

           21  similar to what you incorporated into your

           22  PowerPoint -- some of them I think were derived from

           23  this table.  These widths, similarly, were

           24  calculated/estimated using the Manning's equation,

           25  correct?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 3     12/17/2014
                                                                      787


            1      A.    Correct.

            2      Q.    Are you aware of any empirical measurements

            3  of the width of the channel of the Verde in this same

            4  time frame that you're dealing with here, 1905 to 1909,

            5  for the Verde River at McDowell?

            6      A.    And by empirical, you mean in the field

            7  somebody measured?

            8      Q.    Right.  Yeah.  Or someone measuring or

            9  observing the width in real time, as opposed to using

           10  an equation.

           11      A.    Yeah, well, it doesn't surprise me that

           12  somebody may have done that; but as I sit here right

           13  here, I don't recall having seen that.

           14      Q.    Let's turn to Slide 170.

           15            And here you've got your table related --

           16  derived from your rating curve for the McDowell area,

           17  correct?

           18      A.    Yes.

           19      Q.    And the lowest month of flow, June, you show

           20  an average depth of 1.7 feet; is that right?

           21      A.    Yes.

           22      Q.    Okay.  And the width associated with that is

           23  19 feet?

           24      A.    Yes.

           25      Q.    Okay.  And your highest month, not
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            1  surprisingly, February.  We've talked a lot about that.

            2  Your flow rate there is over 2,000 cfs.  You show an

            3  average depth of greater than 4 feet; is that right?

            4      A.    That's right.

            5      Q.    And your top width is 50 feet?

            6      A.    Yes.

            7      Q.    And that -- this, again, these results are

            8  derived from employing the Manning's equation?

            9      A.    That's my understanding, yes.

           10      Q.    The widths and the depths, correct?

           11      A.    Yes.

           12      Q.    And there's an interrelationship that you

           13  discussed with Mr. McGinnis earlier today.  If the

           14  width is greater, the depth generally is going to be

           15  lower, and vice versa, right?

           16      A.    Generally, yes.

           17      Q.    Let's take a look.  This is Freeport 2, and

           18  it's Report of [Congress] Measurements for the calendar

           19  year 1905, and we're on Page 181.

           20            Could you read for us, Mr. Fuller, the

           21  portion that I've highlighted?

           22      A.    Yes.  It's the bottom of Page 181 under a

           23  section entitled Verde River at M'Dowel, Arizona.  "The

           24  channel is straight for 300 feet above and below the

           25  station, with a width of 100 feet at low water and
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            1  450 feet at high water.  The right bank is high, rocky,

            2  and clean, and is not subject to overflow; the left

            3  bank is low, clean," and it looks like they're trying

            4  to spell "liable to overflow.  The bed of the stream is

            5  composed of sand and is shifting.  The current is

            6  swift."

            7      Q.    So if we compare that to the width that you

            8  have on Slide 170, the widths reported here on

            9  Slide 170 are significantly narrower than what was

           10  reported in Freeport 2 that you just described; is that

           11  right?

           12      A.    Yes.

           13      Q.    And so if it turns out that the Manning's

           14  equation calculations that led to these 19 feet and

           15  50 feet widths are erroneously narrow, it follows that

           16  you're likely going to have inflated depths, true?

           17      A.    Based on that if, and that's the only

           18  information available, yes.

           19      Q.    Let's go to 171, please.

           20            We have an illustration at the bottom of this

           21  slide; is that right?

           22      A.    Yes, we do.

           23      Q.    You described it a little bit earlier in the

           24  week.  Where -- did you develop this illustration?

           25      A.    Yes, I did.
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            1      Q.    Did you copy it from somewhere?  What's it

            2  from?

            3      A.    I used Microsoft Paint.

            4      Q.    So this is intended to be illustrative; it's

            5  not intended to represent any particular cross-section

            6  of the Verde River; is that fair?

            7      A.    That's correct.

            8            I'm getting a little tired, Mr. Hood.  I'm

            9  just thinking what you just asked me.  It's not

           10  intended to be -- did you just say it's not intended to

           11  be illustrative of the Verde River, or just not for a

           12  specific measured cross-section on the Verde River?

           13      Q.    I think we were on the same page.  Let me ask

           14  it again, and we can make sure.

           15      A.    Okay.

           16      Q.    And I can understand.  I sympathize.

           17            This is intended to be sort of an

           18  illustration.  It's for an example.  It's for exemplary

           19  purposes.  It's not intended to be representative of

           20  any particular cross-section of the Verde River?

           21      A.    Yes to the first.  It's not a specific point

           22  on the Verde River.  There are probably multiple places

           23  along the Verde where it looks something like this,

           24  but --

           25      Q.    Something like this, but this is not based on
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            1  actual empirical measurements --

            2      A.    No, it's not.

            3      Q.    -- of any cross-section of the Verde?

            4      A.    Its overall intention was just to compare

            5  what maximum and average look like, or could look like.

            6      Q.    Do you know -- you had one or two questions

            7  from Mr. McGinnis about the John Day River.  Do you

            8  have any information about what percentage of the year

            9  the John Day River's depth exceeds 3 feet?

           10      A.    Do I have any information.

           11      Q.    This is one of these if you don't know, you

           12  don't know.  I'm asking if you know.

           13      A.    I probably do have that information somewhere

           14  in my possession.  I don't have it in here.  So is that

           15  a good enough answer for you?

           16      Q.    As you sit here right now, you can't tell me

           17  what percentage of the year the John Day River exceeds

           18  3 feet in depth?

           19      A.    No.

           20                 MR. HOOD:  Mr. Chairman, could I ask for

           21  a very short five-minute break?  I'm very, very close

           22  to being done.  I just want to pull together the last

           23  couple items.

           24                 CHAIRMAN NOBLE:  We'll break for five

           25  minutes --
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            1                 MR. HOOD:  Okay.  Thank you.

            2                 CHAIRMAN NOBLE:  -- and come back on at

            3  4:30.

            4                 (A recess was taken from 4:24 p.m. to

            5  4:30 p.m.)

            6                 CHAIRMAN NOBLE:  The record will reflect

            7  the presence of the three Commissioners.

            8                 Mr. Hood.

            9                 MR. HOOD:  Thank you, Mr. Chairman.

           10  BY MR. HOOD:

           11      Q.    And thank you, Mr. Fuller, for your patience.

           12  I am almost done.

           13            I wanted to circle back.  I handed you the

           14  Arizona Sentinel article relating to JK Day and his

           15  brother George.  Do you see that?

           16      A.    I do.

           17      Q.    For the record, it's in evidence at X001-18.

           18  This is a submittal by the Arizona State Land

           19  Department, and I wanted to just ask you a couple

           20  questions.

           21            And do you remember the time of year?  You

           22  mentioned it earlier.  What was the time frame that the

           23  Day brothers were on their journey?

           24      A.    On this particular trip, they said they left

           25  on the 1st of September.
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            1      Q.    And they arrived when?

            2      A.    Let's see.  You don't have the date on this

            3  one, of the article.

            4      Q.    I have in my head they arrived in March.

            5      A.    I thought it was April, but...

            6      Q.    Okay.  And have you -- and they say that the

            7  trip was over 800 miles.  Do you see that towards the

            8  end?

            9      A.    Yeah.  Yeah.

           10      Q.    Have you done any rough math, either in your

           11  head or on a map, to see if that seemed remotely close

           12  to accurate?

           13      A.    My understanding is from Sullivan Dam to the

           14  Salt River is 195.  My guess is we're somewhere in the

           15  neighborhood of 50 down to the Gila, but that's just a

           16  guess.  Might be a bit more than that.  Might be 80.

           17  But it seems high.

           18      Q.    Okay.  And --

           19      A.    Unless you're, maybe, potentially including

           20  the rail trip back home.

           21      Q.    Okay.  So the mileage may be a little high,

           22  but we're not sure what they're counting there.

           23      A.    We're not sure.

           24      Q.    Okay.  And going back to the point that we

           25  discussed before, the only discussion, the only


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 3     12/17/2014
                                                                      794


            1  reference back to prior trips is this:  Correct me if

            2  I'm wrong.  And this is the last sentence of the second

            3  to last paragraph.  It says "The distance traveled by

            4  the Messrs. Day by river is a trip over 800 miles and

            5  is the fifth one made by JK Day."

            6            Is that right?

            7      A.    Yes.

            8      Q.    That's the only reference back to prior trips

            9  in this article?

           10      A.    That's what I recall.  I'm just looking back

           11  through here to make sure I'm not missing something.

           12            Yeah, that's what I see there, yeah.

           13      Q.    Can you tell me whether the USGS gage near

           14  Paulden is in a pool or in a riffle?

           15      A.    I have been by it, and I don't recall.

           16      Q.    What about the USGS gage near Clarkdale?

           17      A.    I heard Mr. Lynch say yesterday that it was

           18  in a pool.  And, like I say, I've been there.  Our

           19  firm's done work on the gage.  And I just -- I don't

           20  recall.

           21      Q.    If I go down the line, is it going to be the

           22  same answer?

           23      A.    It is.

           24      Q.    You've probably seen all the gages; you don't

           25  remember whether they're in pools or riffles; fair?
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            1      A.    Yes.

            2      Q.    You'll agree with me that if a gage is

            3  established in a pool and you're deriving depth

            4  measurements from that gage, that is going to be --

            5  derive greater depths, at least in a typical

            6  circumstance, than the riffles would experience

            7  immediately upstream or downstream of that pool?

            8      A.    The pools and depths are going to be greater

            9  than the riffles.

           10                 MR. HOOD:  That's all I have.  Thank

           11  you, Mr. Fuller.  With the caveat that I will talk with

           12  you about that other GLO survey in the morning.

           13                 THE WITNESS:  Thank you.

           14                 MR. HOOD:  Thank you, Mr. Fuller.

           15                 CHAIRMAN NOBLE:  Who's going to be next?

           16                 Mr. Fuller, you're just returning his

           17  items to him?

           18                 MR. HOOD:  Thank you.

           19                 MS. HERNBRODE:  He's bolting for the

           20  door.

           21

           22                      CROSS-EXAMINATION

           23  BY MS. ARMSTRONG:

           24      Q.    Good afternoon, Mr. Fuller.

           25      A.    Good afternoon.
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            1      Q.    So on the good side, the gentlemen before me

            2  have done all the hard work.

            3      A.    I feel like I was doing the hard work.

            4      Q.    Well, I was going to say, on the down side I

            5  think everybody is getting pretty darn tired, and I can

            6  only imagine you are.

            7      A.    Well, I was hoping that was the upside, that

            8  everyone else was getting tired.  So...

            9      Q.    Did I introduce myself?

           10      A.    No.

           11      Q.    I wondered about that.  So I'm Susan

           12  Montgomery.  I'm the attorney for the Yavapai-Apache

           13  Nation.

           14      A.    I recall.

           15      Q.    Thank you.

           16            So I had a lot of sticky tabs and questions,

           17  but many of them have been removed, so I'm going to try

           18  to just go through this in some order; but I want to

           19  try and start with something that kind of has

           20  particularly -- I'm particularly confused or struggling

           21  a little bit about.

           22            Could you turn to Slide No. 94?

           23            And this is a slide for the Clarkdale area,

           24  Segment No. 2, 1879, Charles Willard.  And I know you

           25  talked quite a bit about this with Mark, and to the
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            1  extent I talk about these slides, I'm going to try

            2  really hard to only talk about things that have not

            3  been talked about or to get a point of clarification.

            4            On this slide, what Mark had you read or I

            5  think Mark read to you was most of this slide, but I

            6  want to focus on one segment of this quote from

            7  Mr. Willard.

            8            And it says, and I'm going to read it to you,

            9  "Most everybody that came to the Verde Valley brought

           10  cows, horses or sheep with them and the stock soon

           11  trampled the spongy land down to solid ground, thus

           12  causing the rain water to run into the river channel,

           13  which was then only about 100 feet wide and the flood

           14  waters often rows to six or seven feet high, causing

           15  the Verde to cut into banks, change the course of the

           16  main river channel and the river bed spread to half a

           17  mile wide in places."

           18            When you were talking about this with Mark

           19  and, I believe, in your prior testimony, the

           20  discussions of the marshy conditions in the Verde

           21  River, which were discussed earlier in this quote up

           22  above, you seemed to indicate that the change from the

           23  marshy conditions to a channelized condition was as a

           24  result of flooding; is that correct?

           25      A.    Well, I don't recall saying that.
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            1      Q.    So do you believe that the transition from

            2  the marshy conditions in Segment 2, particularly in the

            3  middle Verde or Verde Valley area, were not a result of

            4  flooding?

            5      A.    I think it's really possible that flooding

            6  could have impacted the channel and floodplain.  That

            7  would be consistent with what we've observed on the

            8  Verde River since that time and consistent with what

            9  we've seen on other rivers.  But you're kind of mixing

           10  up a couple of things in there.

           11            So the question of the nature of the change

           12  is less than certain.  So it's a difficult question to

           13  answer.  And I think I'm losing the thread of your

           14  question as I ramble along here.

           15            So we have had a number of individuals talk

           16  about transition of what this person is calling spongy

           17  land and other people have called marshy land and then

           18  some discussion about the river itself, and it's not

           19  entirely clear to me that the spongy land was the

           20  river.  I kind of doubt it.  And I similarly suspect

           21  that some of the marshy land was along the river in its

           22  floodplain, rather than the river bottom itself.

           23            So it may get into that area where somebody

           24  is saying the river, and they're talking about the

           25  stuff over there next to their property where water is;
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            1  and it may not mean the channel as you and I are

            2  thinking about the river when we're going to throw a

            3  boat in it.

            4      Q.    Okay.  So let's back up just a little bit

            5  here.  So when we're talking about the channel, and

            6  we've been using that a lot, and I know you worked hard

            7  to define that earlier, we're talking about we have a

            8  flood channel, and then we have what you've been using,

            9  the low flow channel, correct?

           10      A.    Correct.

           11      Q.    Do you believe that human conditions had any

           12  impact on the changes to that channel of these marshy

           13  conditions as they were within the flood channel at

           14  that time prior to statehood?

           15      A.    Again, I'm trying to give you as

           16  straightforward an answer as I can.  This is often --

           17  you know, I don't know what your science background is

           18  and how you're using terminology.  So what you just

           19  said to me was that the marshy areas were inside the

           20  flood channel, and I'm not sure that that's necessarily

           21  the case, and they may be in a floodplain that wasn't

           22  necessarily part of the flood channel.

           23            But then you also asked me did I believe that

           24  human influences -- that humans influenced, let's say,

           25  the geomorphic characteristics of the area surrounding
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            1  the floodplain, including those marshy and spongy

            2  areas, is that kind of where you're going?  And I would

            3  answer, yes, I would suspect that humans had influence

            4  on that.

            5      Q.    And do you think that that made -- that the

            6  human impacts prestatehood made the river, in your

            7  view, more boatable or navigable?

            8      A.    And you're specifically asking me about the

            9  area here in Segment 2, or are you just in general?

           10      Q.    In Segment 2.

           11      A.    Okay.  Well, it's not entirely clear where

           12  Mr. Willard is talking about within Segment 2.

           13            And did it make it more navigable?  I'm not

           14  sure I have enough, really, information.  If I'm taking

           15  Mr. Willard's statement as the only piece of

           16  information I had here, he said it was then only about

           17  100 feet wide, and then later came floods that caused

           18  it to cut into its bank and then made it a half mile

           19  wide.

           20            If what he says was true, that the river was

           21  a bunch of stagnant pools that -- ah, that's very

           22  difficult to say.  Sometimes stagnant pools are really

           23  easy to paddle through and they're connected one to

           24  another and you move from one to the next and it's an

           25  easy paddle.  And it could have turned into a river
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            1  that had more riffles.  There's just so many ways to go

            2  with the information we have right here.

            3      Q.    Well --

            4      A.    Overall I would say that there wasn't a

            5  substantive difference in the ability to boat that

            6  river, to navigate the Verde River in Segment 2 over

            7  time, based on the sum total of all the information I

            8  have in that area.

            9      Q.    Due to human impacts?

           10      A.    Yeah.

           11      Q.    All right.  You had indicated to Mark that

           12  this is a mystery to you, this question of this.  Your

           13  word mystery, when Mark was cross-examining you.  So I

           14  think that's really what I'm trying to get to is this

           15  kind of moment in time; what was the impact of humans

           16  and the activity of humans on that channel, and

           17  particularly cattle grazing and things like that.  And

           18  I think let's take a look -- I think the way to do this

           19  is to take a look at your 2003 report.

           20      A.    Okay.

           21      Q.    So I have here your 2003 report.  Of course,

           22  it's Exhibit 31.  I think we've looked at it a couple

           23  times today.

           24      A.    I have it here too, if you just want to tell

           25  me page numbers.
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            1      Q.    Well, I'll bring you a copy.

            2                 MS. ARMSTRONG:  It got rained on.

            3                 MS. HERNBRODE:  Awesome.

            4                 MS. ARMSTRONG:  Yeah, I know.

            5                 THE WITNESS:  This got rained on.

            6                 MS. ARMSTRONG:  Yeah, it did get rained

            7  on a little bit.

            8                 I'll hand you this one here.

            9                 I have a few rained-on copies for

           10  everyone.

           11                 CHAIRMAN NOBLE:  Oh, that's good.

           12                 MS. CHAIRMAN:  Yeah, don't mind the --

           13                 CHAIRMAN NOBLE:  They were navigable.

           14  BY MS. ARMSTRONG:

           15      Q.    Yes.  Well, you notice the last time we were

           16  here, it rained as well.

           17            So do you have that in front of you?

           18      A.    I do.

           19      Q.    And that is your 2003 report?

           20      A.    Yes.

           21      Q.    Exhibit No. 31?

           22      A.    Yes.

           23      Q.    And you were a primary author on that report,

           24  is that what I understand?

           25      A.    Yes, I was.
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            1      Q.    Okay.  So I'm going to turn you to -- ask you

            2  to turn to, I guess it's Page 4-2.

            3      A.    Okay.

            4      Q.    And go to the first paragraph.

            5      A.    Okay.

            6      Q.    And this is looking at oral accounts or

            7  accounts of folks about the river, particularly

            8  historians, and one of which is Mr. -- I'm not sure how

            9  you say it.  Byrkit, is that correct?

           10                 COMMISSIONER HORTON:  Yes.

           11  BY MS. ARMSTRONG:

           12      Q.    Byrkit.

           13      A.    There you go.

           14      Q.    There's a highlighted portion there.  Would

           15  you read that highlighted portion for me?

           16      A.    Yes.  About midway through the first full

           17  paragraph it says --

           18      Q.    That's correct.

           19      A.    -- "Speaking about the history of the Verde

           20  River, he," that being --

           21      Q.    Mr. Byrkit, okay.

           22      A.    Yeah.

           23            -- "said that when the Spaniards and first

           24  Anglos entered the area of the Verde River they

           25  encountered a swamp.  Afterwards, with the introduction
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            1  of cattle, the river environment changed, and it might

            2  have been navigable afterwards."

            3      Q.    So do you agree that Mr. Byrkit at least

            4  thought that cattle had some impact on that part of the

            5  river?

            6      A.    That appears to Mr. Byrkit's opinion, yes.

            7      Q.    And with regard to this report, the 2003

            8  report, you relied extensively on Mr. Byrkit's

            9  materials, did you not?

           10      A.    No, not extensively.  We included it.

           11      Q.    You included it.  So when I did a word search

           12  and looked throughout this report, I noticed that it

           13  was cited, Mr. Byrkit was cited, as an authority on

           14  multiple occasions.  Do you disagree with that

           15  statement?

           16      A.    Oh, I don't doubt that he was cited, but...

           17      Q.    As an authority?

           18      A.    As someone who offered an opinion.

           19      Q.    And you didn't cite him elsewhere in the

           20  report for other historical accounts?

           21      A.    It's possible, yes.  I don't -- you're asking

           22  me the question, so I'm assuming that you've looked at

           23  it and you've seen it cited.  I don't doubt that it's

           24  cited in other.  But you said I relied on him

           25  extensively, and I'm not sure that's the same meaning.
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            1      Q.    Fair enough.  But you did rely on Mr. Byrkit?

            2      A.    We cited him, yes.

            3      Q.    All right.  Let's turn to the next page,

            4  which is -- I guess it's 5-12?

            5      A.    Okay.

            6      Q.    And this is at the very bottom paragraph and

            7  the last few lines of the paragraph, and it's talking a

            8  little bit about later conditions, poststatehood, but

            9  the impacts of humans.

           10            Could you take a look at that and read that

           11  section that I highlighted for you?

           12      A.    It says in the last full paragraph on

           13  Page 5-12, the highlighted part says "There was a

           14  fairly large flood recorded downstream on the Verde

           15  River in 1952, but it evidently did not dramatically

           16  impact the flood channels in the Camp Verde area.

           17  Human encroachment on the flood channel may have caused

           18  much of the channel narrowing."

           19      Q.    Do you have any reason to disagree with that

           20  statement?

           21      A.    No.

           22      Q.    And then to turn your attention to the next

           23  page on the excerpt I have here, which is 524, 5-24.

           24      A.    Okay.

           25      Q.    And this is just at the end of a paragraph.
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            1  Could you read that highlighted section there, which is

            2  about -- starts about halfway down that paragraph on

            3  that page?

            4      A.    Yes.  It says "Several large floods occurred

            5  during this period," and in the previous sentence it's

            6  talking about between the surveys of 1877 and 1950, so

            7  I think that's the "this period."

            8      Q.    Uh-huh.

            9      A.    "Several large periods occurred during this

           10  period, as was noted above, and changes in the

           11  flood-channel positions probably occurred as well.  In

           12  the Clarkdale area, human activity likely significantly

           13  altered the portion of the low-flow channel as well."

           14      Q.    And you don't disagree with that statement?

           15      A.    No.

           16      Q.    So I'm going to move forward, and I would

           17  like to go through the PowerPoint and just touch on

           18  some slides; and, again, I'm going to really try hard

           19  not to touch on anything that's been talked about

           20  before.

           21      A.    Okay.

           22      Q.    No. 35 or, I guess, Slide 35, if you could

           23  turn to that, please?

           24            Are you there?  Okay.

           25      A.    Yeah.
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            1      Q.    So with this slide, one of your, kind of,

            2  conclusions is, "Therefore," you say at orange bullet

            3  point two, "Streams were more navigable than indicated

            4  by flow poststatehood data."

            5            That's right; that's what you conclude?

            6      A.    Yes.  I agree with my bullet, yes.

            7      Q.    Okay.  I thought you might.

            8            But you're not saying that there aren't other

            9  factors that would impact navigability beyond just

           10  flow; is that right?

           11      A.    That's correct.

           12      Q.    So you believe there are other factors that

           13  impact navigability?

           14      A.    Yes.

           15      Q.    And you've talked about a few of these today.

           16  Could you list a few for me?

           17      A.    Sure.  Flow depth, flow width, the presence

           18  of obstacles, obstructions.  I'm sorry.  I said the

           19  wrong word there.  I believe I heard a gasp from the

           20  back.  And then I just have to defer back to the other

           21  things I've said earlier in the week.

           22      Q.    Okay.  That's fine.

           23      A.    That's what comes to mind right now.

           24      Q.    Turn to 54, Slide 54, please.

           25            In bullet point, looks like, nine,
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            1  "Significant Human Impacts," so you're concluding here,

            2  talking about Verde River Segment 2, that there were

            3  significant human impacts.

            4            Are these impacts on the flow, impacts on the

            5  channel, or both?

            6      A.    Both.

            7      Q.    Could you turn to Slide 84?

            8            What were the impacts, in your view, and

            9  we're looking at the gage -- or the ditches and

           10  diversions here, and I'm focusing on Segment 2.

           11            What were the impacts of the ditches on the

           12  channel of the river?  I'm not talking about the flow

           13  of the river so much as the channel of the river.

           14      A.    Well, there are a number.  Of course, in the

           15  vicinity of the ditch itself, the ditch isn't an

           16  obstacle.  It's a big pile of dirt or debris or rock or

           17  whatever they built the dam out of in order to divert

           18  into the ditch, or it's a modification of the geometry

           19  so that you can divert flow off to the side.

           20            There are different ditches that have

           21  different configurations for taking water out of the

           22  stream.  So they've got some sort of physical

           23  modification of the stream channel itself at the point

           24  of diversion.  So there's a modification there.

           25            As a consequence of those diversions, if it's
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            1  a dam, for instance, you're going to deposit -- you're

            2  going to slow down water, which will cause deposition

            3  of sediment, typically widens out the wet part of the

            4  channel, makes it deeper and wider; will induce

            5  sediment deposition at the upper end of that ponding

            6  area, which could induce some braiding at that point.

            7            Downstream in the channel it's possible to

            8  have some scour there, because you've deprived sediment

            9  that would otherwise have moved downstream.

           10            In the case of, let's say, for the Verde

           11  Ditch, as I think Mr. Lynch was saying the other day,

           12  is it's basically dry downstream of that.  The

           13  consequence of not putting water in the river as a

           14  normal basis is the stream makes an adjustment to that

           15  or the river makes an adjustment to that, and so you

           16  start to lose some of the stream features.  So it

           17  doesn't really look much like a stream, and then you've

           18  proceeded downstream.  And it depends on the degree of

           19  the amount of diversion and the style of the diversion.

           20            You can also have physical changes in the

           21  stream where return flows come back in.  They can

           22  create scour or erosion of channel banks when the water

           23  spills back in, can change the appearance of it.  But

           24  you asked me to exclude the changes in water.  But

           25  there are consequences to the stream by taking water
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            1  out of it.  It could affect the vegetation and habitat

            2  and et cetera.

            3      Q.    Would it remove, I think the word would be,

            4  strainers or things like that?

            5      A.    If you took enough water out of a river that

            6  you deprive flow and there was not an adequate high

            7  groundwater table, you could reduce the number of

            8  trees.  But if there's no water there, it's not really

            9  a strainer, because a strainer implies you're boating

           10  through it.

           11            But I would say by removing low flows, it

           12  could actually increase.  Yeah, that could go either

           13  way.  I've seen it both.

           14            In the case of the Verde, I'm trying to think

           15  about the Verde below some of those ditches.  And my

           16  recollection was in trying to boat through there, I

           17  think I described this the other day.  I'm not

           18  recalling a lot of woody vegetation.  It was mostly

           19  marshy, brushy type vegetation, shrubby type things

           20  that were immediately downstream.

           21            So those are not very strainery there, pretty

           22  flexible; but, again, there's not a lot of water.

           23      Q.    Can you turn to 95, Slide 95.  And these are

           24  the recollections, it looks like, of kind of old-timers

           25  in the valley, a Jessie Shelley and one of the
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            1  Wingfields; is that right?

            2      A.    That's what I understand, yes.

            3      Q.    And these recollections were taken in 1954?

            4      A.    That's correct.

            5      Q.    Do you know how far they were recalling back

            6  when they made these recollections?

            7      A.    They don't specifically say.  They don't say

            8  on this date.  But what I took from them, reading the

            9  excerpts that were collected by the historians that did

           10  this work, was that it was that they were looking --

           11  they were recalling what it looked like when they first

           12  remembered the river.  So I took that to be, as I

           13  reported here, sometime after they arrived.

           14      Q.    So it would have been several decades, at

           15  least, or much longer than that, in fact?

           16      A.    I think that was the point of the exercise --

           17      Q.    Right.

           18      A.    -- was to find out what it looked like a long

           19  time ago.

           20      Q.    And you would agree that through the lens of

           21  time, memories can change?

           22      A.    I can hardly remember lunchtime, so...

           23      Q.    Especially today.

           24      A.    Well, most days.

           25      Q.    And we don't know if the recollections are
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            1  winter or summer, spring or fall?

            2      A.    My guess is that they were just kind of

            3  generally characterized.

            4      Q.    General recollection.

            5      A.    Yeah.

            6      Q.    And then can you go to 98?

            7            And this is Mr. Palmer, and it looks like the

            8  information was taken from him in 1979; is that right?

            9      A.    I think he wrote something himself in 1979.

           10  You could look at the report and the reference, but

           11  it's either him or a relative.

           12      Q.    But they were recalling back many years back?

           13      A.    Yeah.

           14      Q.    So the same lens of time analysis applies?

           15      A.    I would assume so, yeah.

           16      Q.    And we don't know if this is winter or summer

           17  or spring high flow?

           18      A.    We don't.

           19      Q.    Right.

           20            Let's go to 99.

           21            I was struck by this slide because it seems

           22  to point out these conflicting memories and the

           23  confusion of accounts, and that's what you were getting

           24  at with this slide, right?

           25      A.    Yes.
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            1      Q.    Okay.  Would you agree that contemporaneous

            2  records, such as military records or government

            3  records, might be more reliable than historical

            4  accounts taken many years later from settlers or what

            5  have you?

            6      A.    Yes.  You asked me if they might be, and I

            7  would agree that they might be.  In fact, I would go

            8  further and say that I would expect them to be.

            9      Q.    You would agree they're most likely to be?

           10      A.    Yes.

           11      Q.    I'm going to skip a few of my questions,

           12  because I can tell we're getting toward the end.

           13            Okay.  I'm going to take you to Slide 106,

           14  and I know we've looked at this slide a lot, so I

           15  apologize.

           16      A.    No need.

           17      Q.    This is the fording the river slide, is what

           18  I've come to call it.

           19      A.    Okay.

           20      Q.    I remember in your testimony earlier on

           21  Monday, I think you testified that you thought that

           22  this might be like 1 1/2 feet deep; is that correct?

           23      A.    Yeah.  I think Ms. Hernbrode was asking about

           24  the vehicle in the back, and she was asking

           25  specifically regarding the back of that vehicle; and
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            1  that's kind of my guess there.

            2      Q.    Is it possible that vehicle's tread is in a

            3  hole?

            4      A.    Yeah.

            5      Q.    Yeah?

            6            And I know there have been other questions

            7  about the seasonality, so I'm not going to ask that.

            8  But this question comes to mind when I look at all

            9  these photographs.  Do you remember Mr. Farmer

           10  testifying yesterday?

           11      A.    Yes.

           12      Q.    And do you recall one of the things he said

           13  was, is he said -- and I probably won't get this

           14  perfect, but he said it's pretty difficult to tell the

           15  depth of the river from a photograph.  He said

           16  experience is best.  Do you recall that?

           17      A.    Yes.

           18      Q.    And we have no experience at all with these

           19  photographs that we've been looking at; we're just all

           20  looking at them and kind of making assumptions?

           21      A.    Yeah, I think the kind of photograph he was

           22  talking about was a photograph of the river without any

           23  other context.  So, for instance, if there were a

           24  picture of a river with a guy standing in a survey,

           25  with a survey rod in his hand, it would be very easy to
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            1  tell the depth.  And, similarly, when we have a vehicle

            2  in the river, we have a better context.  Take the

            3  vehicles out, and I think our estimates of depth would

            4  be more speculative.  And I think that's what he was

            5  getting at.

            6      Q.    But in context of all of these photographs,

            7  do you agree that it's pretty difficult to tell depth

            8  of the river from photographs?

            9      A.    If you would ask me that question about this

           10  photograph --

           11      Q.    Sure, let's talk about that photograph.

           12      A.    Yeah, I would say my ability to estimate the

           13  depth would be decreased compared to one where I had

           14  one with a car sitting in it.

           15      Q.    Right.  So let's go back to that 106 then.

           16  So we have this tread that's in the back here, and

           17  you're estimating, from your view of the photograph,

           18  that it's 1 1/2 feet.  We don't know if it's in a hole?

           19      A.    We don't.

           20      Q.    Do you agree people take pictures oftentimes

           21  to document things that are unique or special or an

           22  unusual occurrence?

           23      A.    I know I do.

           24      Q.    I think we all do, right?

           25            Let's go to Slide 110, another one we've seen
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            1  a few times.

            2            We don't -- do you know what these soldiers

            3  are actually doing in this boat, besides floating?

            4      A.    They're sitting, yes, and they look like

            5  they're actually pulled up on the shore a little bit;

            6  but other than that, what their overall objective of

            7  being in a boat is, I don't know.

            8      Q.    We don't know if -- well, I mean from this

            9  you can tell that they're not loaded up with beaver

           10  pelts?

           11      A.    I don't see any beaver pelts, if that's --

           12  that's probably the most direct way of answering your

           13  question.

           14      Q.    And we don't see implements for farming?

           15      A.    No.

           16      Q.    Or mining equipment?

           17      A.    No.  But we don't see below the gunnel, so we

           18  don't know what's in there.  We don't see any of that.

           19      Q.    But it's not a well-laden boat is it?

           20      A.    It's not piled up over the gunnels.

           21      Q.    Okay.  They could just be out for a day

           22  floating?

           23      A.    And that's entirely possible.  But I would

           24  say -- you know, you're asking how laden the boat is.

           25  Typically when you load a small boat like this, you try


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 3     12/17/2014
                                                                      817


            1  not to pile it up too high above the gunnels.

            2      Q.    But we don't see anything there?

            3      A.    You're correct.

            4      Q.    Okay.

            5      A.    I'm not disagreeing with that at all.

            6      Q.    Thank you.  Let's go to 112.

            7            So this is an interesting slide.  Do we know

            8  the date of this slide?  Maybe someone asked this, and

            9  I'm sorry if they did.

           10      A.    No.  If I knew the date, I think I would put

           11  it on there.

           12      Q.    And we don't know the season?

           13      A.    Correct.

           14      Q.    And we can't tell the depth, can we?

           15      A.    We cannot.

           16      Q.    Right.  We don't know if it was a flood?

           17      A.    It looks like a lot of water.  It doesn't

           18  look like it's particularly raging or anything, but it

           19  does look like a lot.  But other than that, no, we

           20  don't know if it's a flood.

           21      Q.    And this little bridge we see is, it looks

           22  like, a footpath, right?

           23      A.    It does.

           24      Q.    And a footpath --

           25      A.    I think that's what it's called in the --
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            1      Q.    Yeah.  Well, footbridge.

            2      A.    Yeah.

            3      Q.    Yeah.  And a footbridge or a footpath is good

            4  for crossing even shallow muddy waters if you didn't

            5  want to get your skirt wet or, in your case, your boots

            6  wet?

            7      A.    That's true.

            8      Q.    Could you go to 117 real quick?  I'll try to

            9  speed this up.

           10            Do we know if this is below Oak Creek or

           11  above Oak Creek, this photo?

           12      A.    My guess is that if you asked Win Hjalmarson

           13  that question, he would be able to pinpoint it; but

           14  it's just labeled near Oak Creek, and I have not

           15  bothered to drive out there and try to match the

           16  terrain, so I don't know.

           17            From the shape of that hill right there, it

           18  seems like something I could do pretty easily, figure

           19  out whether it's above or below; but as I sit here

           20  right now, I don't know.

           21      Q.    And Mark asked you a lot about riffles and

           22  different things, so I just want to circle back real

           23  quick.

           24      A.    Okay.

           25      Q.    There's no way to tell if this was during a
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            1  monsoon or a heavy flood event, is there?

            2      A.    It doesn't like a heavy flood event, and I

            3  don't see any evidence of monsoon; but I suppose it

            4  could have been during monsoon season.

            5      Q.    Sure, monsoon season or maybe spring and

            6  summertime?  I can't tell from the vegetation.

            7            And I think this might be the same slide.  So

            8  119?

            9      A.    This one was duplicated somewhere else.

           10      Q.    Right, and maybe they asked you then.  We

           11  can't tell if this is winter or spring or the season?

           12      A.    In fact, from the label that the Library of

           13  Congress put on it, they can't tell you for sure that

           14  it was 1885.  So that's true.

           15      Q.    Okay.  127, if you could.

           16            There's been a lot of talk about the

           17  collapsible boat or the ferry that was used by the

           18  military under bullet point -- the big orange bullet

           19  point two.

           20      A.    Okay.

           21      Q.    And then your historical boating account kind

           22  of overview says "Boat used as a ferry."  That's the

           23  boat you're talking about, am I right, the collapsible

           24  boat that couriered -- that was used for couriers to

           25  cross in high water times?
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            1      A.    There was that, and -- yes, there was that

            2  boat that was described that way.  I think there's

            3  another account of someone during a flood using some

            4  kind of a boat out there.  So, but probably, I guess,

            5  probably the most accurate way to answer that.

            6      Q.    I'm inexperienced with boating, and so when I

            7  think of ferries, I think of something much more

            8  substantial.  So I just wanted to make sure we're

            9  talking about this boat used in high water to cross

           10  across.

           11      A.    Yeah, and I understand.  I think typically we

           12  think of a ferry that's something you can drive your

           13  car on or a wagon on or something like that.  But

           14  ferrying is an activity just to go across the river.

           15      Q.    And they ferried -- they didn't ferry

           16  livestock or they didn't ferry goods that we know of?

           17  I don't think they could fit livestock in the boat, but

           18  that would be fun.

           19      A.    There were canvas boats that the military

           20  used.

           21      Q.    But I'm asking about this one.  Do you know

           22  if this one was used for that?

           23      A.    I'll answer, if you give me a chance.

           24      Q.    Sorry.

           25      A.    The military, as early as the Civil War, had
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            1  canvas boats that they used to ferry.  They used them

            2  in military campaigns.  And so, yes, they were taking

            3  their cavalry horses, canonry, soldiers, lots of

            4  wagons, supply wagons, et cetera, across in these

            5  collapsible boats.

            6            So they weren't necessarily little, tiny

            7  boats.  And we don't know a whole lot else about this,

            8  what they used, and so it could have been something

            9  similar to what was used in the Civil War.  And I think

           10  I introduced some evidence on that in my boating

           11  presentation previously.  But we don't know a lot about

           12  that.  So, but it could have been.

           13      Q.    But you don't know that?

           14      A.    Correct.

           15      Q.    Can you go to 137?

           16      A.    Yes.

           17      Q.    So this slide you had talked about "All went

           18  well until boat wrecked on a rock," right?

           19      A.    Yes.

           20      Q.    And there was some discussion that they

           21  floated their boat down the river, perhaps like one

           22  mile.

           23      A.    After it tipped over?

           24      Q.    After it wrecked.

           25      A.    Yeah.
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            1      Q.    And I believe you testified that might have

            2  been some poetic license?

            3      A.    It seems a little unusual for the part of

            4  river that they were in, that -- unless there was a

            5  flood that came up.  It was monsoon season, apparently,

            6  in August, and, you know, they were caught in some sort

            7  of flash flood unprepared and not expecting it.  That

            8  section of the river in August at normal flow rates,

            9  you would almost have to work to stay on an upside down

           10  boat for a mile.

           11      Q.    And I think that goes to the questions I have

           12  with many of these accounts, in that we just don't know

           13  how much poetic license is being used in these

           14  accounts, do we?

           15      A.    You know, it's funny you ask that question,

           16  because it seems like the nonnavigability folks want to

           17  rely heavily on the accounts that said somebody had a

           18  crash or, you know, that they were daring adventurers

           19  or whatnot.  We rely pretty heavily on that.  But when

           20  it says they made it, you're like, well, I don't know,

           21  that's poetic license, or whatever, so...

           22            You know, when I read these articles, do I

           23  see that they're using fanciful language, and am I

           24  confused by it, whether it's fanciful or reporting?

           25  No.
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            1      Q.    Okay.

            2      A.    I think it's pretty clear what direction this

            3  is.  And in this case, did they float a mile?  I don't

            4  know.  Did they walk exactly 60 miles?  Probably not.

            5            You know, I think what I took from this, I

            6  think the facts that I think you could say is they

            7  wrecked their boat, they lost their gear, they were in

            8  the water for a while hanging on to their wrecked boat,

            9  whatever that meant, and they had to walk a long ways

           10  out of there.

           11      Q.    Okay.  But you relied on an account that you

           12  yourself says used poetic license?

           13      A.    Did I use that term poetic license?

           14      Q.    I'm pretty sure you did.

           15      A.    Well, we'll see when the transcript comes

           16  out.

           17            What I meant by that was, is they might have

           18  had a -- I would like to say they had a different

           19  standard of fact-checking than we like to use today,

           20  but today's press probably not much better in some

           21  cases.  But, yeah.  So I would say it was more typical

           22  at that time to be not so concerned about the precise

           23  details; but I think the overall tenor of the story, I

           24  think that the basic facts looked to me like that

           25  they're sound reporting on that.
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            1      Q.    Okay.  Go to 140, please.

            2            And I just want to close the loop on this.

            3  This Betty, is it Tome, Tome?  You don't know?  Okay.

            4      A.    I didn't speak to her, so I don't know.

            5      Q.    Okay.  Well, my guess is as good as yours.

            6            So Betty.  This suggests that the soldiers

            7  used a fishing boat, and that she was interviewed -- or

            8  not interviewed.  Her oral history was reviewed for

            9  purposes of your 2003 report, correct?

           10      A.    Well, actually, I think she was interviewed

           11  when we prepared the 1992 report.

           12      Q.    I do too.

           13      A.    I think that's when that happened.  And that

           14  report was revised in 2003, the one that you were

           15  showing me earlier.  And so this would have been what

           16  we got from her at that time.

           17      Q.    Did any -- was there any verification, or was

           18  this just her recollection, that fishing boats were

           19  used?

           20      A.    No, this was just oral history.  So it's an

           21  old-timer, what do you remember.

           22      Q.    A recollection?

           23      A.    Yeah.

           24            And, now, as I sit here, I don't even know if

           25  she was an old-timer.  She just may have been a local
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            1  historian.

            2      Q.    Yeah, I think she was a local historian.

            3            145, please.

            4      A.    Of course, anybody who was there in 1992 is

            5  probably an old-timer now, so...

            6            Myself included.

            7            92, 192?

            8      Q.    Did I say that?  I meant 145.

            9      A.    Okay.

           10      Q.    When you're talking about historical boating

           11  accounts on this and you talk about the military, what

           12  do you mean by that, in terms of a boating account with

           13  the military?  Is it the gentleman -- is it the ferry?

           14      A.    Yes.

           15      Q.    Okay.  And then the one below it that says

           16  "Ferries," is that something different?

           17      A.    There was also a ferry, a different military

           18  ferry.  And then I would throw in the category where we

           19  had these accounts of somebody building a rock dam at

           20  Perkinsville, that's a ferry-like activity, in my mind.

           21      Q.    146, please.

           22            On this table we're talking about Segments

           23  Boated Historically, and under, I think, Segment 2 you

           24  have an X for Floating Logs.

           25            Did I miss that?  Were there floating logs in
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            1  Segment 2?

            2      A.    That was one of the historians we just talked

            3  about.

            4      Q.    Floating logs?

            5      A.    Yes.  Right there, the first bullet on

            6  Slide 140, Jim Byrkit said.  And that's another one I

            7  need to update the segments on, because clearly nobody

            8  was building lodges in --

            9      Q.    So this says Segment 3?

           10      A.    Yes.  That's what I just said.  We need to

           11  update; I needed to update the segments.

           12            So what happened there is I changed the

           13  segment numbers because I realized I wanted -- all

           14  right?  And then I realized everybody else is using the

           15  other segment numbers, and I thought that would be just

           16  too confusing.  So I went back and changed what I

           17  thought was all of them, and here's another one I

           18  missed.

           19      Q.    And these floating logs to build a lodge

           20  occurred in 1958?

           21      A.    No, that's when the information was coming

           22  from.

           23      Q.    Okay.  So do we know when he floated the

           24  logs?

           25      A.    No.
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            1      Q.    Do we know anything about this, other than --

            2      A.    I'd have to go back and look at it.

            3      Q.    Okay.  Just real quick on 150.

            4            Thank you.  This is the whole discussion of

            5  beaver dams, which I won't go into, but I did -- I was

            6  puzzled by this just a little bit.  Well, not puzzled,

            7  but interested.

            8            So neither one of these canoes in this

            9  picture is laden with a large amount of tonnage, is it,

           10  or -- I don't know, or whatever.  I'm trying to pick

           11  something that would go in this.  Pelts or 800 pounds

           12  of mining equipment or what have you.  Is that correct?

           13      A.    Neither one of them is laden with 800 pounds

           14  of mining equipment or pelts, that I can see, no.

           15  That's correct.

           16      Q.    So they just have regular, it looks like in

           17  both pictures, camping gear, or at least in one perhaps

           18  camping gear, and in the bottom one maybe nothing but

           19  for a day trip?

           20      A.    I don't see anything else in the one on the

           21  bottom.

           22      Q.    Yeah.

           23      A.    But I would point out that you have got three

           24  people in that canoe, so that third person adds some

           25  weight, so...
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            1            And quite often the trappers were paddling

            2  solo, so that now instead of three people, you have one

            3  person.  So equivalent weight, you know, you look like

            4  to me, compared to when I go down the river paddling

            5  solo, these guys have probably an extra 500 pounds.

            6      Q.    But you agree if you were a trapper traveling

            7  solo in a canoe and you have a substantial amount of

            8  weight in that canoe, getting over a beaver dam might

            9  be just a little hard, or at least harder than what

           10  these folks are experiencing in these pictures?

           11      A.    True.  One person pulling a canoe over versus

           12  three persons pulling a canoe over, that's just simple

           13  physics.  The one person is going to work harder.

           14      Q.    I'm sensing everyone is very ready to be done

           15  and go home.

           16      A.    Take your time.

           17      Q.    Yeah, wouldn't that be good.

           18            See, the timer is going off.

           19                 CHAIRMAN NOBLE:  Well, if you can wrap

           20  it up today, I think we're just as happy.

           21                 MS. ARMSTRONG:  I have only, I think,

           22  one more question that I feel I have to ask.

           23  BY MS. ARMSTRONG:

           24      Q.    Can you go to Slide 216?

           25            This is talking about the Lessons from the
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            1  John Day River, right?

            2      A.    Yes, it is.

            3      Q.    And the bullet points here, these are bullet

            4  points that are saying this is what was found on the

            5  John Day River?

            6      A.    Yes.

            7      Q.    And you're using this to compare it to the

            8  Verde River?

            9      A.    Yes.

           10      Q.    Okay.  The bottom bullet, you said "No

           11  documented evidence of Indian canoe use"?

           12      A.    That's correct.

           13      Q.    Okay.  And you've reviewed the John Day

           14  decision?

           15      A.    Yes.

           16      Q.    And you've read the facts of the John Day

           17  situation and then you synthesized them into this?

           18      A.    Yes.

           19      Q.    At Page -- let's see.  At 392 of the John Day

           20  decision, I reviewed it.  Do you recall any discussion

           21  in the John Day decision about the use of canoes,

           22  Indian canoes?

           23      A.    Yes.

           24      Q.    Of any form?

           25      A.    Yes, I do.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 3     12/17/2014
                                                                      830


            1      Q.    So do you agree that in the John Day decision

            2  that is discussed here, that they actually did talk

            3  about the presence of dugout canoes used by Native

            4  Americans?

            5      A.    My recollection -- yes, I do.

            6      Q.    You do?

            7      A.    Yes.

            8      Q.    So can you explain what you're saying here

            9  versus what that recollection is?  And maybe I'm just

           10  confused on this.  I'm trying to understand.

           11      A.    My recollection of what I read in there was

           12  that there wasn't specific evidence that the Indians

           13  were using canoes on John Day, but the Indians did use

           14  them regionally.  But there wasn't any -- you know,

           15  that's my recollection.

           16            And there was some discussion of people

           17  saying, well, I think they probably did, and other

           18  people saying, well, you don't have any evidence of it.

           19  So...

           20      Q.    I think in the John Day decision, I'm going

           21  to read just a section to you, and you tell me if this

           22  refreshes kind of your memory of the case.

           23            At Page 392 of the decision, it says "We

           24  further note that, as described in detail in our

           25  discussion of actual use below, at the time of


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 3     12/17/2014
                                                                      831


            1  statehood, various Native American tribes in the

            2  Columbia River basin used dugout canoes, which

            3  typically drafted six to eight inches, for [fishing and

            4  travel]."

            5            Is that what you're remembering?

            6      A.    Yes.

            7      Q.    And then there's a footnote, which is

            8  Footnote 13, and the Court is citing an example.  Tell

            9  me if this example from Footnote 13 rings a bell.

           10            It says "Though the plateau is an arid

           11  environment, it is bisected by major river systems, the

           12  Columbia and the Snake, and then all those multiple

           13  tributaries, the Wenatchee, the Methow, the Okanogan,

           14  the Yakima, Deschutes, the John Day, and these were

           15  streams on which people traveled --"  I'm sorry, "which

           16  native people traveled by canoe."

           17            Does that ring a bell?

           18      A.    I don't recall that specific footnote, but I

           19  understood what you said to me, yes.

           20      Q.    So that's specific; that at least the

           21  evidence relied on by the Court was that Native

           22  Americans specifically used the John Day River?

           23      A.    That's not my understanding of what I read in

           24  there.  But I agree that the footnote says that in the

           25  Columbia basin this is what they did and that the John
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            1  Day is a tributary there.

            2      Q.    "And these were streams."  This is the

            3  reference.

            4      A.    I heard you the first time.

            5      Q.    That's the tributaries, and then they say

            6  "and these were streams on which Native [American]

            7  people traveled by canoe."

            8                 MR. SLADE:  Do you have a copy you could

            9  provide Mr. Fuller?

           10                 MS. ARMSTRONG:  I would be glad to.

           11                 MR. SLADE:  The footnote and the

           12  context?

           13                 MS. ARMSTRONG:  I can give him this one.

           14                 MR. SLADE:  That would be great.

           15  BY MS. ARMSTRONG:

           16      Q.    Would you like to see that, Mr. Fuller?

           17      A.    It's always better to read it myself.

           18                 MR. MCGINNIS:  I think he might already

           19  have one that I gave him this morning.

           20                 MS. ARMSTRONG:  Oh, that would be great.

           21                 MS. HERNBRODE:  The Northwest

           22  Steelheaders case, is that what you're reading from?

           23                 MS. ARMSTRONG:  Yes.

           24                 CHAIRMAN NOBLE:  Yes, you did.  I can

           25  certainly provide him with mine.
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            1  BY MS. ARMSTRONG:

            2      Q.    And do you have that case in front of you

            3  now, Mr. Fuller?

            4      A.    What I'm looking at is -- I mean it says

            5  Northwest Steelheaders Association, Inc. an Oregon

            6  nonprofit, Raymond Dezellem and Richard "Rick" Allen,

            7  respondents versus David Simantel.  Starts on Page 383?

            8      Q.    And it's 112 Pacific 3d, right, just to be

            9  clear?

           10      A.    It's 112 what?

           11      Q.    Pacific 3d 383.

           12                 MS. HERNBRODE:  It's the P.

           13                 THE WITNESS:  Oh, I'm sorry, it says at

           14  the top.

           15  BY MS. ARMSTRONG:

           16      Q.    P.3d.

           17      A.    It says "Cite as 112 P.3d."

           18                 MS. ARMSTRONG:  Thank you, Joy.

           19  BY MS. ARMSTRONG:

           20      Q.    P3d, P dot 3d.

           21            Okay.  So would you like to take a look at

           22  Footnote 13, and it's on -- the easiest way is Page 9

           23  of the decision, but if you want to look at it, it

           24  starts at 392 of the actual citation.  I don't know

           25  what you have in front of you, if you have it in the
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            1  same form as me.  But look for Footnote 13.

            2      A.    Yeah, the footnote is citing a paragraph at

            3  the top, where it says "We further note, as described

            4  in detail in our discussion of actual use below, at the

            5  time of statehood, various Native American tribes in

            6  the Columbia River basin used dugout canoes, which

            7  typically drafted six to eight inches, for fishing,

            8  travel, and trade."  And then it goes on to talk about

            9  modern boats.

           10      Q.    But the footnote is there at 13; is that

           11  right?

           12      A.    It cites a Professor Beckham as testifying

           13  that, and then what you just read me, "and these were

           14  streams on which native people traveled by canoe."

           15      Q.    And that included the John Day?

           16      A.    It did.  Yes, it did.

           17                 MS. ARMSTRONG:  Okay.  Thank you,

           18  Mr. Fuller.  I appreciate your patience with me.

           19                 That's all I have.

           20                 CHAIRMAN NOBLE:  Time to wake up?  We're

           21  going to get back together at 9:00 a.m. in the morning.

           22  One of the things that we're going to do tomorrow after

           23  lunch is try to estimate how many more days of hearing

           24  we will need for the Verde River.  We ask you to do

           25  your best and, also, bring with you, if that's


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 3     12/17/2014
                                                                      835


            1  necessary, and you don't have it in an electronic

            2  format, your calendars for probably no earlier than

            3  February and most likely getting into March or April.

            4                 There are two lawyers standing.  We will

            5  go first with nice purple sweater.

            6                 MS. HERNBRODE:  Sorry, Mr. Hood.  I

            7  stood up after you, but I'll go first.  You are

            8  engaging in the same discussion that the attorneys have

            9  been engaging in at every break, which is how much

           10  longer are we going to be doing this.

           11                 And I think our consensus from last

           12  break is that we will put -- we'll have a little bit

           13  more with Jon.  He'll likely be done in the first two

           14  or three hours of tomorrow.

           15                 Please feel free to chime in if anybody

           16  thinks I'm getting this wrong.  And then we'll put

           17  Mr. Hjalmarson.  He will likely be a day-plus of

           18  testimony and cross.  So that gets us through all of

           19  Thursday and marginally in -- at least marginally into

           20  Friday and maybe half day into Friday.

           21                 Nobody is very enthusiastic about

           22  putting a witness on and stopping them either in the

           23  middle of cross or direct or halfway through and then

           24  getting them back off again.  If we stopped at that

           25  point on Friday, we would be left with Mr. Burtell,
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            1  Mr. Littlefield, and Mr. Mussetter, which we do think

            2  we could do in the days you have scheduled in February,

            3  and our final rebuttal.

            4                 CHAIRMAN NOBLE:  Mr. Hood.

            5                 MR. HOOD:  I didn't have anything to

            6  say.  I just wanted to be able to see the Commission,

            7  and I'm really tired of sitting all day, so that's why

            8  I stood.

            9                 CHAIRMAN NOBLE:  As I understand it,

           10  after Friday the parties do not anticipate more than

           11  three days of hearing?

           12                 MS. CAMPBELL:  No.  Cynthia Campbell for

           13  the City of Phoenix.  The City of Phoenix also has a

           14  witness that they would like to present when we come

           15  back.

           16                 MS. HERNBRODE:  There's our mystery

           17  expert.

           18                 MS. CAMPBELL:  Dr. Jack August.

           19                 CHAIRMAN NOBLE:  Cynthia, how much time

           20  do you expect your witness to take; two days, three?

           21                 MS. CAMPBELL:  I don't anticipate that

           22  he's going to be a witness of the lengthy caliber that

           23  Mr. Fuller or any of the other major party witnesses

           24  are going to be or have been.  I think Dr. August could

           25  probably be done easily in a day, if less; probably


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 3     12/17/2014
                                                                      837


            1  less.

            2                 MS. HERNBRODE:  That may change the

            3  calculation, Mr. Chairman.

            4                 CHAIRMAN NOBLE:  Is your witness

            5  available tomorrow or Friday afternoon?

            6                 MS. CAMPBELL:  No, sir.

            7                 CHAIRMAN NOBLE:  Let's go forward then

            8  with the plan that we already have in place for three

            9  days sometime in the new year, and we won't have a

           10  meeting on scheduling tomorrow after lunch.  We'll just

           11  go forward with the plan that we have.

           12                 MS. HERNBRODE:  Mr. Chairman, you did,

           13  at one point at a previous hearing, discuss scheduling

           14  out for the -- because we know we're going to have to

           15  meet on the Salt at some point, scheduling out for

           16  those.  Would you like to do that tomorrow afternoon?

           17                 CHAIRMAN NOBLE:  We will take time to do

           18  scheduling tomorrow afternoon.

           19                 Is there anyone else that wishes to

           20  change the Chair's mind?

           21                 (No response.)

           22                 CHAIRMAN NOBLE:  Okay.  We'll see you

           23  tomorrow.

           24                 (The proceedings adjourned at 5:28 p.m.)

           25
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 1                 CHAIRMAN NOBLE:  Okay.  Now we're back
 2  in session.  Can the record please show the presence of
 3  Commissioner Horton, Commissioner Allen, Commissioner
 4  Noble.
 5                 Mr. Slade, do you have some additional
 6  questions for Mr. Farmer?
 7                 MR. SLADE:  I do, Mr. Chairman.
 8                 CHAIRMAN NOBLE:  Please go ahead.
 9                 MR. SLADE:  Good morning, Commissioners.
10
11                     REDIRECT EXAMINATION
12  BY MR. SLADE:
13      Q.    Good morning, Mr. Farmer.
14            You were asked yesterday a lot of questions
15  by Ms. Montgomery about the use of modern technologies;
16  is that correct?
17      A.    Yes.
18      Q.    You were asked about dry suits, a radio,
19  safety equipment, more durable boats, GPS, maps, the
20  internet, modern gages, weather channel; is that
21  correct?
22      A.    That's correct.
23      Q.    So that the Commission's understanding is
24  clear regarding your position, do you think the Verde
25  River could have been navigated as a highway for
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 1  commerce without those modern technologies?
 2      A.    Absolutely.
 3      Q.    So it could have been navigated at the time
 4  of statehood with the technologies that were available
 5  then?
 6      A.    Yes.
 7      Q.    And could it have been done by someone
 8  without your vast experience?
 9      A.    Yes.  It's done every day that way.
10      Q.    And that begs the question why do you use
11  modern technology?
12      A.    Well, it's more convenient.  It makes life
13  easier.  In this day and age, it's a very fast life,
14  and that just helps us get on the river quicker.
15      Q.    So if we use an analogy, what kind of truck
16  do you drive?
17      A.    F-150.
18      Q.    Why don't you drive a Model T?
19      A.    It would be fun, but it would take longer to
20  get where I'm going.
21      Q.    Do you think you could still drive a Model T
22  from Camp Verde to Phoenix if you had to?
23      A.    Sure, you could.
24      Q.    Mr. Hood asked you some questions about your
25  definition of navigability, and I would like to give
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 1  you a chance to put that in context.  You said
 2  yesterday you believe a river can be navigable when
 3  it's as low as 2 to 6 inches; is that right?
 4      A.    Yes.
 5      Q.    Can you explain what you meant when you said
 6  that?
 7      A.    Well, basically, the 2-inch depth is
 8  navigable if that is not the entire depth of the entire
 9  reach of the river.  If that's the shallowest that the
10  river gets in short spots, that doesn't impede
11  navigability.
12      Q.    And were you saying in any way that the
13  average depth of the Verde is from 2 to 6 inches?
14      A.    Absolutely not.
15      Q.    Were you here for Mr. Fuller's testimony on
16  Monday?
17      A.    Yes.
18      Q.    And did you hear his accounts of historic
19  boat trips that were successful in that whitewater
20  portion of the Verde?
21      A.    Yes, I heard that.
22      Q.    Segment 3?
23      A.    Yes.
24      Q.    Does that surprise you at all?
25      A.    No.
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 1      Q.    If you don't have a guide and you don't know
 2  the river well, how do you determine if a rapid or a
 3  danger is coming up?
 4      A.    You generally use your senses, and hearing
 5  and eyesight would be the two that you would be able to
 6  tell what's coming up in front of you.
 7      Q.    And if you have a concern about the river,
 8  what do you do?
 9      A.    Well, you park the boat and get out and walk
10  the bank, go down and have a look at what's coming up.
11      Q.    Is that hard to do on the Verde?
12      A.    It's easy.
13      Q.    You were asked the question about your
14  temperament and your -- I guess your gruffness, and you
15  said you were potentially a mountain man in temper.
16            Do you have to be as burly as a mountain man
17  to navigate this river?
18      A.    No, you don't.
19      Q.    And have you traveled on the river with
20  people that are not as adventure-inclined?
21      A.    Yes, I have.
22      Q.    Did they have any issues?
23      A.    No.
24      Q.    Were they in canoes?
25      A.    Sometimes, yes.
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 1      Q.    You heard Mr. Lynch yesterday talk about
 2  improvements that he's made on the river; is that
 3  right?
 4      A.    Yes, I heard that.
 5      Q.    And you have boated the river before
 6  Mr. Lynch had his commercial operation; is that
 7  correct?
 8      A.    That's correct.
 9      Q.    Were the segments that he talked about where
10  he made improvements, were those still navigable?
11      A.    They were navigable before he made those
12  improvements.
13      Q.    Did you receive any questions about rapids or
14  significant impediments regarding Segment 2 or
15  Segment 5 yesterday by Mr. Heilman?
16      A.    If I did, there were very few.
17      Q.    Do you recall which ones?
18      A.    I don't recall any.
19      Q.    Was one of them Roller Uno?
20      A.    Oh, yeah, the one that's 100 yards away from
21  the end of that Segment 3, or Segment 2.  It's just
22  above Beasley Flats.
23      Q.    Okay.  So that would be still in Segment 2,
24  but very close to Segment 3?
25      A.    Yes, it would be.
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 1      Q.    We've reviewed some of your pictures
 2  yesterday on the PowerPoint, and you were talking about
 3  the depths in those pictures?
 4      A.    Yes.
 5      Q.    Were you able to talk about the depths based
 6  on looking at the pictures or based on your experience
 7  on the river when those pictures were taken?
 8      A.    It's, generally, the depths are from my
 9  experience.  It's pretty difficult to tell the depth of
10  a river from a photograph.
11      Q.    And how were you able to discern depths when
12  you're on the river?
13      A.    Well, again, where you can see the bottom is
14  shallower; but a lot of times I've got a canoe paddle
15  in my hand, and the blade is about a foot and a half in
16  length and then the entire paddle is about 5 feet in
17  length, so, you know, you just reach down and touch the
18  bottom and you can pretty accurately measure the depth
19  of it up to 5 feet.
20      Q.    And do you do that regularly as you travel
21  down the river?
22      A.    From time to time.  In the shallow spots you
23  can feel it in your natural paddle stroke.
24      Q.    And that's the river in its not ordinary and
25  natural condition?
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 1      A.    I've never boated it in its ordinary and
 2  natural condition.
 3      Q.    I would like to talk to you briefly about
 4  some of the guides you were questioned about yesterday.
 5  You were asked about Jim Slingluff's Guide; is that
 6  correct?
 7      A.    Yes.
 8      Q.    And is it true that Jim Slingluff asked you
 9  to update his guide?
10      A.    Yes, that's true.
11      Q.    So he had the trust in you and in your
12  opinion of the river to be able to do that?
13      A.    Yes.
14      Q.    And of all the river accounts from the guides
15  we heard yesterday, from all the guidebooks, were they
16  talking about the river in its natural and ordinary
17  condition?
18      A.    No, they weren't.
19      Q.    And of all the trips you've ever made on the
20  river, were they when the river was in its natural and
21  ordinary condition?
22      A.    No.
23      Q.    And so if you added 90 to 150 cfs to the
24  river, what would happen to the navigability of the
25  river?


Coash & Coash, Inc.







VERDE RIVER     VOLUME 3     12/17/2014 Page 554


 1      A.    It would become quite a bit more navigable
 2  for different craft.
 3      Q.    So it's your opinion that the river in its
 4  ordinary and natural condition is and can be used as a
 5  highway for commerce?
 6      A.    Yes.
 7                 MR. SLADE:  Those are all the questions
 8  I have, Mr. Chairman.
 9                 CHAIRMAN NOBLE:  Thank you very much.
10                 Does anyone else have any questions for
11  Mr. Farmer?
12                 (No response.)
13                 CHAIRMAN NOBLE:  I have a few,
14  Mr. Farmer, if you have some time.
15                 THE WITNESS:  Sure.  I've got all day.
16
17                         EXAMINATION
18  BY CHAIRMAN NOBLE:
19      Q.    Just to follow up on where Mr. Slade just
20  left off, I heard you respond to several of his
21  questions regarding navigability.  Are you here
22  testifying as an expert as to whether or not the Verde
23  River was navigable in its natural and ordinary
24  condition at the time of statehood?
25      A.    No, I'm not.
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 1      Q.    When you say, in response to Mr. Slade's
 2  question, the river was navigable, please explain what
 3  you mean by the term navigable in your response.
 4      A.    It's my opinion that I could get a variety of
 5  different watercraft down the river unimpeded, heavily
 6  loaded, without problem, and I can do this at all times
 7  of the year because that river is perennial in nature.
 8      Q.    Would it be fair to say that when you talk
 9  about navigable, you're referring to boatable?
10      A.    No, I think that I would call it navigable.
11  I look back on it, and if I were a trapper or that type
12  of thing, I would think that that would be the primary
13  mode of transportation that I would utilize if that's
14  what I was doing.
15            I use the river by boat for other activities,
16  whether it's fishing, whether it's hunting white tail
17  deer, mountain lion, or exploring or looking/panning
18  for gold.  I don't -- I use it, the river, basically,
19  for primary transportation for other activities.
20      Q.    Do you believe your understanding of the term
21  navigable is interchangeable with the navigability that
22  is being determined by this Commission?
23      A.    Being a layman in the thing and just
24  reviewing the tests that are there to determine
25  navigability, I would say, in my personal opinion, that
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 1  the river is indeed navigable under those terms.
 2      Q.    So your understanding of navigability is the
 3  same that we are trying to determine?
 4      A.    That's my opinion, yes.
 5      Q.    Could you go back and review for us the
 6  history that you have had of experiences on the Verde
 7  River?
 8      A.    I've been boating it since high school.  My
 9  father boated it in the '50s.  He pretty much
10  introduced me to it as a youngster.  I've been down it
11  in multiple watercrafts, all seasons of the year, at
12  low flow and at high flow.
13            I've been, as recently as this past October,
14  with my wife on the upper section.  Had a great time.
15  You know, it's just a wonderful place to be.
16      Q.    And I can't recall, but I believe you told us
17  approximately or how many trips can you remember that
18  you've taken?
19      A.    I don't remember them all, but we go between
20  three and five times a year, and I've been going since
21  1973.  So I've run the math, and I've calculated I've
22  been down 50 to 60 times.
23      Q.    And when we say or when you say you've been
24  down the river 50 to 60 times, is that generally in the
25  area of Segments 1 through 5 as defined by Mr. Fuller?
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 1      A.    Yes, sir.
 2      Q.    Yesterday I believe Mr. Heilman asked you
 3  some questions about old Exhibit 12, this one, the
 4  "Verde River Recreation Opportunity Guide."  Do you
 5  have that in front of you or do you have that with you
 6  this morning?
 7      A.    Yeah, I can put it there right now.  I
 8  followed your advice last night.
 9      Q.    I believe I heard you respond to a question
10  yesterday that -- or in response to a question, you
11  said that you knew the author of this guide?
12      A.    Yes, I'm familiar with Pete Weinel.
13      Q.    Mr. Service?
14      A.    No, not so much.
15      Q.    Oh, I'm sorry, it says it's prepared by
16  Forest Service.  I was just wondering if you knew.
17      A.    Yeah, I got you.
18                 COMMISSIONER HORTON:  A little humor.
19                 THE WITNESS:  Mine's rather dry.
20  BY CHAIRMAN NOBLE:
21      Q.    It's the mountain man.
22      A.    It's the adventurer in me, you're right.
23      Q.    Who did prepare this report, as far as you
24  know?
25      A.    Pete Weinel.
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 1      Q.    And do you know Pete Weinel?
 2      A.    Yes, I do.
 3      Q.    How long have you known him?
 4      A.    He wrote -- I think he wrote this guide in
 5  the early '70s, somewhere around there.  I've known him
 6  as a Forest Service employee for over 20 years.
 7      Q.    And how would you describe your relationship
 8  with him or your knowledge of him?  Is it casual
 9  acquaintance or more than that?
10      A.    It's always been professional.  It's been at
11  official functions.  Yes, it's casual.  It's not an
12  intimate friendship.
13      Q.    Do you recall that there were some points
14  that Mr. Heilman brought out to you with regards to the
15  "Verde River Recreation Opportunity Guide" with which
16  you disagreed?
17      A.    Yes, I disagreed.  I guess that's a pretty
18  good way to put it.
19      Q.    Have you reviewed the guide other than what
20  was presented to you yesterday?
21      A.    I've read it, but it's been a number of
22  years.
23      Q.    How would you characterize the author's
24  understanding or familiarity with the Verde River?
25      A.    He had an excellent knowledge of that river.
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 1      Q.    And the Exhibit 12 is dated 1997.  However,
 2  it's your understanding that it was written as early as
 3  the early 1970s?
 4      A.    Yes, it was earlier than that.  It's been
 5  revised a number of times.
 6      Q.    Do you know if Exhibit 12 has been revised
 7  and updated to 1997, or is it the one that was first
 8  authored in the early '70s?
 9      A.    That, I don't know.
10      Q.    Could we get you to turn to Page 2?
11      A.    Okay.
12      Q.    On the bottom of the first column on the
13  left, I see it says there "Below 400 cfs (into
14  Horseshoe R.), you will begin having trouble with rocks
15  and other obstacles.  It is run at lower levels but can
16  be very hard on equipment if certain rapids are not
17  walked."
18            Do you see that?
19      A.    Yes.
20      Q.    Are there rapids that need to be walked in
21  that particular area, as described?
22      A.    I have never experienced that personally.  I
23  would disagree with that statement.
24      Q.    When you say you disagree with that
25  statement, is it your understanding that there are no
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 1  rapids that need to be walked, or that you disagree
 2  that some people might want to walk them?
 3      A.    There's nothing that even approaches a
 4  Class II rapid in that section.  He doesn't give a
 5  start.  He says approaching Horseshoe Reservoir, and
 6  he's saying he's setting the baseline at below 400 cfs.
 7            I've boated that section at far less water
 8  than that and never had any trouble in any riffle or
 9  drop in that portion of the river.
10      Q.    From what you know of Mr. Weinel, would you
11  say your experience on the river is equal to his,
12  greater than his, or less than his?
13      A.    I wouldn't want to make the comparison.
14      Q.    I'm asking you to.
15      A.    I don't have an answer to that.
16      Q.    Do you know of his experience on the river?
17      A.    I don't know of his years on the river.  I
18  would assume that with his knowledge of the river and
19  his job and what he did, that he would have an intimate
20  knowledge of the river.  I would assume that.
21      Q.    Again on Page 2, on the bottom right column,
22  "The Verde Falls at mile 56.8 presents a special hazard
23  to river-runners.  It can be a Class V under certain
24  conditions and must be approached with extreme
25  caution."
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 1            Do you see that paragraph?
 2      A.    I do.
 3      Q.    Do you agree with Mr. Weinel that under
 4  certain conditions Verde Falls can be a Class V rapid?
 5      A.    I would say that at extreme flood, that rapid
 6  is indeed a V and approaching a VI.  There are certain
 7  conditions that he's absolutely true, correct in his
 8  assumption.
 9      Q.    One of the comments you made yesterday was
10  that as to this particular guide, Exhibit 12, that it
11  was perhaps outdated and that there were other guides
12  that were more current.
13            Is that an accurate representation of what
14  you said yesterday?
15      A.    The river is a dynamic river.  It changes
16  constantly.  This is in need of updating.  I think it's
17  basically -- this publication was put out to try to
18  keep raw beginners from going into certain sections of
19  the Verde River and getting themselves in trouble.
20            As far as a boating guide, you can get the
21  same thing off of USGS topo maps.  That's basically
22  what this is.
23      Q.    Have you done any work to study the historic
24  uses of the Verde River at or before statehood?
25      A.    It would just be anecdotal, things that I've
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 1  heard.  I've done no formal studies of it.
 2      Q.    Would your opinion that the river was
 3  navigable at statehood be based on your experiences on
 4  the river?
 5      A.    Yes.
 6      Q.    Is there anything other than the anecdotal
 7  information you have received with regards to historic
 8  uses of the river; is there any other information that
 9  you would base your opinion on other than your
10  experiences on the river?
11      A.    That's correct.
12      Q.    Nothing else?
13      A.    Right.
14      Q.    Okay.  I appreciated Mr. Slade's questions
15  this morning about Mr. Slingluff.  I wanted to ask you
16  about your relationship with Mr. Slingluff.  How long
17  have you known him?
18      A.    I've known Jim Slingluff since the '80s.
19      Q.    Have you boated the river with him?
20      A.    Yes, I have.
21      Q.    On more than one occasion?
22      A.    Yes, I have.
23      Q.    Could you tell us what you know about
24  Mr. Slingluff's current mental or health condition?
25      A.    He's in final stages of Alzheimer's.
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 1      Q.    So we're not going to be able to hear from
 2  him?
 3      A.    No.
 4      Q.    And was Mr. Slade correct when he asked you
 5  questions about Mr. Slingluff having asked you to
 6  update his river guide?
 7      A.    That's true.
 8      Q.    Have you worked on that?
 9      A.    The copyright was transferred over to the
10  Arizona Wildlife Federation when I was president of
11  that organization.  Since I'm no longer on the board of
12  directors over there, they've tried to make no move on
13  it, on the -- it's just nothing's happened with it at
14  all.
15            So I've got all of Mr. Slingluff's original
16  work on the "Verde Recreation Guide."  I've got his
17  rough drafts.  You know, had spoken to him about the
18  areas that needed to be updated in the "Verde
19  Recreation Guide."  But other than that, nothing's been
20  done.
21      Q.    Now, my understanding from your testimony is
22  that, generally speaking, with regards to the Verde
23  River, you find it to be currently boatable and has
24  been boatable, for all the experiences that you have
25  had on it, in many different forms of watercraft; is
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 1  that correct?
 2      A.    That's correct.
 3      Q.    And that it is currently boatable or
 4  navigable in watercraft?
 5      A.    That's correct.
 6      Q.    Could we get you to pull up old Exhibit 34,
 7  the Southwestern Sportsman National Magazine of
 8  February 15th, 1991?
 9      A.    Certainly.
10      Q.    Seems like there was a great deal of activity
11  with regards to publications regarding the Verde and
12  other small streams and rivers in Arizona in the early
13  '90s and mid '90s.  Is that -- was there a bunch of
14  activity that you can remember on that?
15      A.    I don't remember anything coming out, but I
16  mean you would read an article maybe once a year, twice
17  a year.  Not a flurry of activity.
18      Q.    In the blue box on Page 16, the first
19  paragraph, of Exhibit 34, we reviewed this paragraph
20  yesterday.  "Shallow creeks and rivers are boatable in
21  many different canoes, but aluminum, canvas, and wood
22  boats are easily damaged and difficult to repair.
23  Plastic canoes are durable, slide easily over rocks,
24  slip quietly through the water, and do not conduct heat
25  or cold.  Plastic canoes can open areas to sportsmen
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 1  that are otherwise only a wish.  A properly designed
 2  plastic canoe, loaded with 250 pounds of paddler and
 3  gear, can float in as little as three inches of water."
 4            Do you see that paragraph?
 5      A.    I see it, sure.
 6      Q.    That last sentence, do you agree with that
 7  last sentence; that in as little as 3 inches of water
 8  you can float a 250-pound loaded canoe?
 9      A.    A properly designed canoe, that would be a
10  true statement.
11      Q.    And would you limit -- would you say that
12  there are more than plastic canoes that could properly
13  navigate in 3 inches of water?
14      A.    Yes, any properly designed canoe out of any
15  material could navigate in 3 inches of water.
16      Q.    If I recall responses to Mr. Heilman's
17  questions yesterday, you had some difficulty with the
18  first sentence, "Shallow creeks and rivers are boatable
19  in many different canoes, but aluminum, canvas, and
20  wood boats are easily damaged and difficult to repair."
21            Do you agree or disagree with that statement?
22      A.    I don't agree that aluminum, canvas, wood
23  boats are easily damaged.  I think that's more of an
24  experience of the person who's boating it.  And when it
25  says that they're difficult to repair, they're not any
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 1  more difficult to repair than any other watercraft.
 2      Q.    Let me go back and ask you some questions
 3  about your familiarity with this article.  Had you read
 4  the article before?
 5      A.    I've never seen it until yesterday.
 6      Q.    Okay.  Then we'll be fair with the questions.
 7            As you were discussing this particular blue
 8  box yesterday, one of the responses you gave had to do
 9  with Mr. Slingluff's apparent propensity to prefer
10  plastic canoes?
11      A.    Yes.
12      Q.    And you mentioned that he had some sort of an
13  arrangement with a canoe manufacturer?
14      A.    He was a sponsored boater.
15      Q.    And when you say sponsored boater, as far as
16  Mr. Slingluff is concerned, what do you mean?
17      A.    He -- well, the trip that he wrote the book
18  beyond, his first descent from top to bottom on the
19  Verde River was -- he was compensated and his equipment
20  furnished by a canoe manufacturer, a plastic canoe
21  manufacturer.
22      Q.    Do you recall or do you know which plastic
23  canoe manufacturer was his sponsor?
24      A.    I believe it was while Dagger was still in
25  the business, and I remember him telling me
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 1  specifically that they had set him up with an improper
 2  boat.  It was more of a whitewater design, with lots of
 3  rocker, and he had trouble with it on the upper end.
 4      Q.    Was it a plastic canoe?
 5      A.    It was a plastic canoe.
 6      Q.    Have you ever been on the Verde River with
 7  him in a Dagger canoe?
 8      A.    Yes.
 9      Q.    Did he advertise or promote the use or sale
10  or purchase of Dagger canoes, to your knowledge?
11      A.    Not to my knowledge.
12      Q.    The reason I was wondering is, if you'll look
13  in Paragraph No. 4 in that blue box on Page 16, he
14  refers to Coleman canoes.  If we'll go back to Page 15
15  of this article, would you agree that the photograph at
16  the top of the page appears to be a Coleman canoe?
17      A.    Absolutely.
18      Q.    Was it your testimony yesterday that in
19  addition to being a staged photograph, that that canoe
20  had been there for some time?
21      A.    That's correct.
22      Q.    And when you say it was a staged photograph,
23  it appears that that particular boater climbed into the
24  canoe for taking the photograph and then probably
25  exited the canoe and left it there?
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 1      A.    That's correct.
 2      Q.    One of the references that is made is that
 3  there are a number of canoe hulks or hulls that can be
 4  found on the Verde River.  Is that consistent with your
 5  experience?
 6      A.    You see them from time to time.
 7      Q.    Are they there because they were damaged
 8  beyond getting out?
 9      A.    Generally, they are there because they were
10  misguided by somebody who didn't know what they were
11  doing into a tree, and they get wrapped around a tree
12  and that's where they remain.
13      Q.    You know why I'm chuckling, Mr. Farmer.
14  Because you pinned a canoe, too?
15      A.    I absolutely have.
16      Q.    And that's not because you didn't know what
17  you were doing?
18      A.    No, that's not because of what -- I didn't
19  know what I was doing.
20      Q.    It was because you got pinned even though you
21  are what we would call an expert?
22      A.    I would disagree.  I don't consider myself an
23  expert.
24      Q.    You do have -- at least you agreed with
25  Mr. Slade that you do have vast experience on the
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 1  river?
 2      A.    Yes, I would agree with that.
 3      Q.    Do you remember having some questions with
 4  regards to Mr. Williams' Guide?
 5      A.    Yes.
 6      Q.    Have you reviewed Mr. Williams' Guide?
 7      A.    Not in its entirety.
 8      Q.    As to the questions, if I recall them, and
 9  just trying to wrap this up, frequently you would
10  question whether what Mr. Williams put in his book was
11  accurate as to the conditions at least as you found
12  them?
13      A.    That's correct.
14      Q.    Do you know Mr. Williams?
15      A.    I've never met him.
16      Q.    So you have no knowledge of his experience on
17  the river?
18      A.    Only from what he writes in the book; that it
19  was his first experience was on the Verde River.  His
20  very first time in a canoe was on the Verde River.
21      Q.    When we come across descriptions of needing
22  to exit canoes and walk because of rocks, in your
23  opinion, are such descriptions of the Verde River
24  accurate?
25      A.    It would -- I've been out of the boat in the
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 1  Verde River, in my experience, just long enough to kick
 2  the boat through or around a rock, and then I'm right
 3  back in the boat.  Walking a boat down the river has
 4  not been my experience.
 5      Q.    So am I able to conclude from your answer
 6  that such descriptions of needing to walk a boat down
 7  the river are inaccurate?
 8      A.    Again, I would say it depends on a boater's
 9  experience; but, yeah, I would categorize that as being
10  fairly inaccurate.
11                 CHAIRMAN NOBLE:  Thank you.  That's all
12  the questions I have.  Is there anyone else who has any
13  questions?
14                 MR. SLADE:  Mr. Chairman, I wanted to
15  bring to your attention one updated guide, if I might.
16                 CHAIRMAN NOBLE:  Is it something that
17  Mr. Farmer can testify about?
18                 MR. SLADE:  Yes.
19                 CHAIRMAN NOBLE:  Okay.  Has it been
20  included in the evidence?
21                 MR. SLADE:  Yes, it has.
22                 CHAIRMAN NOBLE:  Okay.  Do you have
23  copies?
24                 MR. SLADE:  I don't, but I can --
25                 CHAIRMAN NOBLE:  That was a trick
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 1  question, Mr. Slade.
 2                 DIRECTOR MEHNERT:  We have them here.
 3                 MR. SLADE:  It's related to your -- I
 4  wanted to note for the record, Mr. Commissioner, that
 5  the updated Forest Guide is ASLD Exhibit --
 6                 MS. HERNBRODE:  X001.
 7                 MR. SLADE:  -- X001, Part 29.
 8
 9                 FURTHER REDIRECT EXAMINATION
10  BY MR. SLADE:
11      Q.    And, Don, have you seen this guide before?
12      A.    Yes, I have.
13      Q.    Have you read it?
14      A.    Yes.
15      Q.    And do you believe it is a more accurate
16  description of the river than the previous Forest
17  Guide?
18      A.    It is the most up-to-date river guide on the
19  section from Beasley Flats to Horseshoe Lake.  That's
20  what this guide covers.
21                 MR. SLADE:  Mr. Chairman, we just wanted
22  to bring that to your attention.
23                 CHAIRMAN NOBLE:  Thank you.  Mr. Farmer,
24  if I may.
25                 I know I may.
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 1                     FURTHER EXAMINATION
 2  BY CHAIRMAN NOBLE:
 3      Q.    These river guides that are available to
 4  everyone, some of them, or at least a good number of
 5  the ones that we've reviewed, were written in the early
 6  '90s, mid '90s.  Yesterday you testified that there
 7  were more up-to-date river guides, and you have
 8  apparently identified one in Exhibit X001, 1-29 or
 9  Part 29.
10            Is it your opinion that the conditions on the
11  Verde River have changed since the mid '90s to the
12  extent that those river guides did not or do not
13  accurately show or state the conditions on the river,
14  and we would, therefore, need to refer to more current
15  publications to understand the boating conditions on
16  the river today?
17      A.    It's my opinion that this latest guide is the
18  most cleanly written, without all of the verbose
19  en prose that tends to exaggerate the condition of the
20  rapids, as in Mr. Williams' book.
21            It sends chills down my spine just to read
22  his description of Off-The-Wall Rapid.  The reading it
23  scares me.  Running it does not.  It's overwritten.
24  That's just my opinion.
25      Q.    I guess my question, though, is somewhat
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 1  different.  My question is, in your experience on the
 2  river for the past 40 or so years, do conditions on the
 3  river change from time to time that affect the
 4  boatability of the Verde River?
 5      A.    And to be more precise with it, I don't --
 6  they don't change enough to affect the boatability, but
 7  hazards appear and hazards disappear, and they do need
 8  to be updated from time to time.
 9            I would say every flood event you have
10  changes that need to be updated.  Some of the changes
11  are perennial in nature and probably don't need to be
12  updated.  When a rapid disappears, it could be
13  scratched off.  When a new obstruction appears, it
14  could be added in.
15            So about every 10 years it probably needs to
16  be updated with new hazards.
17      Q.    Consistent with your opinion that during the
18  past 40 years or so the Verde River has always, under
19  every condition, been boatable, then changes on the
20  river make no difference to you with regards to
21  boatability?
22      A.    That's exactly correct.
23                 CHAIRMAN NOBLE:  Thank you.
24                 MR. SLADE:  Would you like a copy of
25  this at this point?
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 1                 CHAIRMAN NOBLE:  We have a copy.
 2                 And now we thank you so much for coming
 3  in.  We appreciate your time.  And you're excused.
 4                 THE WITNESS:  Well, thank you very much.
 5  It's been my pleasure.  And I love that shirt.
 6                 CHAIRMAN NOBLE:  I earned it.
 7                 Let's see, are we going back to
 8  Mr. Fuller at this point, or is there another witness?
 9                 MS. HERNBRODE:  We are, Mr. Chairman,
10  we're going back to Mr. Fuller, and then we anticipate
11  that we'll put -- or that the Center will put
12  Mr. Hjalmarson on after that.  That's how we're playing
13  out today.  Of course, conditions have changed in the
14  hearing over the last couple of days, so we're playing
15  it by ear, but that's our plan for right now.  So I
16  think it will be Mark with Jon again here.
17                 CHAIRMAN NOBLE:  We will continue to
18  navigate our way through this hearing.
19                 Mr. McGinnis, are you going to need
20  slides again?
21                 MR. MCGINNIS:  Eventually, yes, his
22  PowerPoint.
23                 CHAIRMAN NOBLE:  Do we want to take a
24  moment while he sets that up, or do you have some time
25  you can take and we can go to our break at about 10:15?


Coash & Coash, Inc.







VERDE RIVER     VOLUME 3     12/17/2014 Page 575


 1                 MR. MCGINNIS:  Yes.
 2                 CHAIRMAN NOBLE:  Okay.  Does that mean
 3  you want to set it up now, or are we going to go to the
 4  break?
 5                 MR. MCGINNIS:  I have some questions
 6  that might take a half an hour that he can probably
 7  answer without the PowerPoint.  Maybe we should just go
 8  ahead, and if he thinks he needs to look at the
 9  PowerPoint, we can stop and set it up.  How's that?
10                 CHAIRMAN NOBLE:  Thank you.
11                 And as soon as Mr. Fuller gets situated,
12  then you can proceed.
13                 (A brief recess was taken.)
14
15                 CONTINUED CROSS-EXAMINATION
16  BY MR. MCGINNIS:
17      Q.    Mr. Fuller, what types of commerce are you
18  aware of that were carried out in Arizona using canoes
19  in 1912?
20      A.    Trapping.
21      Q.    In 1912, what instances do you know of
22  happened using canoes trapping in Arizona?
23      A.    Are you asking me specifically about the year
24  1912 or just in the time leading up to 1912 or in the
25  vicinity of 1912?
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 1      Q.    My question was about the year 1912.
 2      A.    I'm not aware of any recorded instance in the
 3  year 1912 I can specifically point to where someone
 4  was -- where I have -- let me just start over.
 5            For the year 1912, as I sit here right now, I
 6  cannot recall a single instance of recorded/reported
 7  instance of using canoes for commercial purposes or
 8  trade or travel or however you asked the question.
 9      Q.    How about anywhere in Arizona; do you know of
10  any instances in Arizona where a canoe was used for
11  commerce in the year 1912?
12      A.    As I sit here today, none come to mind; but
13  it's possible that there's some in the record that I'm
14  not recalling at the moment.
15      Q.    How about in the decade of the 19-teens; do
16  you know of any instance in which a canoe was used for
17  commerce anywhere in Arizona during that decade?
18      A.    I would really need to go back and look at
19  the historical records.  My memory is just not like it
20  used to be, so...
21      Q.    But as you sit here today, you can't recall a
22  single instance anywhere in Arizona in the decade of
23  the 19-teens where a canoe was used for any type of
24  commerce?
25      A.    That's correct, but nor can I make a
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 1  definitive statement that I don't have that evidence.
 2  I'm just -- it's not in my mind at this particular
 3  moment.  I mean I could go back and look through the
 4  slides and the accounts, if you would like to take the
 5  time right now, and verify that statement.
 6      Q.    How about the first decade of the 1900s; can
 7  you recall any single instance in which a canoe was
 8  used anywhere in Arizona for commerce during that
 9  decade?
10      A.    I'm sorry.  Is that the same question?
11      Q.    No, I asked you about the 19-teens, which is
12  I'm saying 1910 --
13      A.    Okay, from 1910 to 1920.
14      Q.    And now I'm asking you about 1900 to 1910.
15      A.    You know what, I'm going to go back and look
16  at the accounts here.
17      Q.    As you sit here right now, you don't recall
18  any, right?
19      A.    Yeah.  But, you know, I'm just going to look
20  at it, because we seem to have a lot of questions on
21  that, so let's look at the historical accounts.
22      Q.    And just to make it clear, I'm asking about
23  anywhere in Arizona; not just on the Verde.
24      A.    And I don't have my presentations for the
25  Gila in front of me, and they're just not fresh in my


Coash & Coash, Inc.







VERDE RIVER     VOLUME 3     12/17/2014 Page 578


 1  mind.
 2            And you asked me just specifically about
 3  canoes?
 4      Q.    Yes, sir.
 5      A.    And just those that were used for, you said,
 6  commercial purposes?
 7      Q.    Any type of commerce.
 8      A.    Any type of commerce, okay.
 9      Q.    Anywhere in Arizona.  So we're now between
10  1900 and 1920, let's say.
11      A.    No, none for the Verde; and, as I said, I
12  don't recall for the other rivers what the specific
13  years were at this time.
14      Q.    Is there any type of commerce that you know
15  of that was carried on anywhere in the Southwestern
16  United States using a canoe between 1900 and 1920?
17      A.    I'll refer back to the boating presentation.
18  There was a slide that I put in there that was a quote,
19  which I could look up for you, if you want the exact
20  quote.
21      Q.    Do you recall generally what it was?
22      A.    Generally, it said that for trade and travel,
23  commercial purposes, or most of the commerce was
24  conducted in canoes, flatboats, and steamboats, I
25  believe was the classification, in the Southwest during
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 1  that time period.
 2      Q.    And so you believe there was commerce
 3  conducted in the Southwestern United States using
 4  canoes between 1900 and 1920?
 5      A.    In the Southwest?  I do believe that, yes.
 6      Q.    Okay.  Can you point to any specific instance
 7  of that happening?
 8      A.    As I sit here today, I can't think of a
 9  specific recorded instance.
10      Q.    Can you point to any specific instance of
11  commerce being carried on using a canoe in any state in
12  1912?
13      A.    In the year 1912?
14      Q.    Yes, sir.
15      A.    No, my research did not extend to other
16  states in 1912.
17      Q.    How about the decade of the 19-teens, 1900 to
18  1920, same question?
19      A.    Again, the research that I've done was on
20  Arizona rivers, and so no.
21            If that's an important concept and the State
22  authorizes it, I'm sure I could go back and look at
23  that and come up with plenty of accounts of people
24  using canoes.
25      Q.    But in the 20 years or so of work you've


Coash & Coash, Inc.







VERDE RIVER     VOLUME 3     12/17/2014 Page 580


 1  done on navigability, you've never seen an instance
 2  where somebody used a canoe in the Southwestern United
 3  States in the year 1912 for any type of commercial
 4  activity?
 5      A.    But, again, the only places I've looked are
 6  for Arizona, so...
 7      Q.    Do you know what year Oregon became a state?
 8      A.    I don't.
 9      Q.    Do you know what year Alaska became a state?
10      A.    I think it was 1959, January 1st, '59, maybe
11  '58.  I'm not sure.
12      Q.    Do you know if Oregon became a state before
13  or after Arizona?
14      A.    I believe before.  My recollection is it was
15  in the mid 1800s, 1868 or something like that, but I'm
16  not precisely sure.
17      Q.    Just as a general matter, the historical
18  photos you've included in your PowerPoint presentation,
19  where did you get those?
20      A.    Some through the internet, various
21  historic -- the Arizona Historical Society, Fort Verde,
22  Camp Verde Historical Park, Fort Verde.  I forget what
23  it's called.  Sharlot Hall Museum, some of them from
24  your experts, Mr. Littlefield's report.  And if you
25  really want a precise account, I can go back and look
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 1  at each one, but...
 2      Q.    I was just asking for -- looking for a
 3  general answer.
 4      A.    I pretty much cited on the PowerPoint where
 5  they came from.  I think I provided those sources in
 6  there.
 7      Q.    During your testimony on Monday, I believe it
 8  was, you were talking about Slide 3, and I don't think
 9  you need to look at Slide 3 to answer my question; but
10  if you do, we can do that.
11            What I wrote down of your testimony early on
12  on Monday was you said that most of your trips down the
13  Verde have been under, quote, low water conditions.  Do
14  you recall saying that on Monday?
15      A.    Yes.
16      Q.    Have you done a lot of boating under low
17  water conditions on the Verde?
18      A.    I've done a fair amount, yeah.
19      Q.    You were here for Mr. Farmer's testimony
20  yesterday, right?
21      A.    Yes.
22      Q.    Do you recall him talking about ELFers?
23      A.    Yes.
24      Q.    Is that a term you've heard before?
25      A.    Yes.


Coash & Coash, Inc.







VERDE RIVER     VOLUME 3     12/17/2014 Page 582


 1      Q.    And he defined it as people who boat or like
 2  to boat under base blow conditions.  Do you recall
 3  that?
 4      A.    I do.
 5      Q.    Do you recall yourself an ELFer?
 6      A.    I do like to -- well --
 7      Q.    Under that definition.
 8      A.    I don't like the term, because it says
 9  extreme low flow, and I think the more accurate term
10  would just be low flow.  But I do enjoy low flow
11  boating.  It's interesting.
12      Q.    So as Mr. Fuller defined it yesterday, you
13  would be an ELFer, right?
14      A.    Well, Mr. Fuller is --
15      Q.    I'm sorry, Mr. Farmer.
16      A.    Mr. Farmer, yes.
17      Q.    Too many F's, kind of like my kids.
18      A.    You need to ask Mr. Farmer whether he
19  considers me an ELFer or not, I guess.  I don't limit
20  my boating to those, but I do enjoy that, so...
21      Q.    Using his definition, approximately ELFers
22  would you say there are in Arizona?
23      A.    I have no idea.
24      Q.    When you testified on Monday about Slide 12
25  and you were talking about the term braided, do you
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 1  recall that?
 2      A.    Yes.
 3      Q.    What I thought I heard you say was that you
 4  had used the term braided in some of your early reports
 5  for the Land Department, maybe at times when you
 6  shouldn't have or wouldn't have now, because at that
 7  time you were thinking about your prior background in
 8  flood work; is that right?
 9      A.    That's generally an accurate statement.  So,
10  frankly, it kind of surprised us to see arguments that
11  went --
12      Q.    Was what I asked you correct, or not?
13      A.    Yeah.  So --
14      Q.    Okay.
15      A.    My answer here is, you know, the history --
16      Q.    My question was is that right.  So is your
17  answer, yes, no, wrong?
18      A.    Yeah, but I would like to give the context
19  of --
20      Q.    Okay, well, you can do that on redirect.
21                 MR. HELM:  Could we hear the whole
22  answer before he's interrupted?
23                 CHAIRMAN NOBLE:  If it's responsive to
24  the question, yes.
25                 MR. HELM:  Thank you.
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 1  BY MR. MCGINNIS:
 2      Q.    Okay.  My question was is that right?
 3      A.    Could you repeat the question?
 4      Q.    Okay.  My understanding of what you testified
 5  on Monday was that you had used the term braided
 6  sometimes in your prior reports for the State Land
 7  Department at times when maybe you shouldn't have or
 8  wouldn't have used that term now, because at that time
 9  you were thinking about your prior background in flood
10  work.  Is that correct?
11      A.    That's more or less correct.
12            And if, perhaps, the Attorney Generals will
13  come back and we'll address that in redirect, and then
14  I'll give a real answer to it.
15      Q.    So your answer you just gave now is not a
16  real answer?
17      A.    It's certainly not the full answer.
18      Q.    So the term you used in your prior work, when
19  you used braided, there are times that you now think
20  that's not correct?
21      A.    What I think has been the problem -- it is
22  correct; but it's not complete, and there's more
23  accurate ways of describing the river.  So I guess if
24  there's any regret there or things we would have done
25  differently, it would have been to try to define that
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 1  in hindsight, which I don't know if I could have done
 2  20 years ago, to see how people have used that term and
 3  gone down a wrong direction.
 4      Q.    But at the time you wrote those prior reports
 5  under contract with the State Land Department, those
 6  were your words, right?
 7      A.    Yeah, they were.  Some of them were.  Some of
 8  them were -- Phil Pearthree wrote one of the reports,
 9  part of the reports on the Verde, and his people, so...
10      Q.    About that same time on Monday, you
11  testified -- my understanding of what you testified to,
12  in response to some questions from Ms. Hernbrode, was
13  that there were instances where a recreational boater
14  might take a shallower channel rather than an easier
15  channel because the shallower channel was a more fun
16  ride.  Do you recall that?
17      A.    Sometimes I do that, yeah.
18      Q.    And so my understanding of your testimony
19  from Monday, is that correct?
20      A.    That sometimes -- yes, sometimes on some
21  rivers I would take a shallower channel, rather than a
22  main channel, sure.
23      Q.    Also, during your testimony on Monday, at
24  least once you made a reference or an analogy to the
25  Mississippi River.  Do you recall that?
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 1      A.    Yes.
 2      Q.    And as you sit here today, you don't believe
 3  that the Mississippi River is analogous, in most
 4  respects, to the Verde, do you?
 5      A.    In most respects.
 6            There are lots of similarities between the
 7  Verde River and the Mississippi River, but I don't
 8  think that most people would see a picture of the
 9  Mississippi and see a picture of the Verde and be
10  confused as to which was which.
11      Q.    Flow rates are very different between the two
12  rivers?
13      A.    Yes.  And, again, the Mississippi changes,
14  and I'm thinking of the main trunk of the Mississippi
15  rather than side waters, which may have more
16  similarities to them.
17      Q.    My question was very general, so...
18      A.    I gave you a very general answer.
19      Q.    You showed some field photos during your
20  testimony on Monday that weren't part of your
21  PowerPoint.  Do you recall that?
22      A.    I do.
23      Q.    Do you know if all of those photos have been
24  submitted as part of the record?
25      A.    I believe so, yes.


Coash & Coash, Inc.







VERDE RIVER     VOLUME 3     12/17/2014 Page 587


 1                 CHAIRMAN NOBLE:  Can we confirm that?
 2                 MS. HERNBRODE:  I will check right now.
 3  BY MR. MCGINNIS:
 4      Q.    As part of the documents that were submitted
 5  by the Land Department, my recollection at least is
 6  there were some videos of you going across beaver dams
 7  in a canoe.  Do you recall that?
 8      A.    Can you repeat the question?
 9      Q.    Yeah, sure.  Bad question.
10            My recollection of looking at the documents
11  that were submitted by the Land Department in this
12  case, that there were some videos of you going over a
13  beaver dam or around a beaver dam in a canoe.  Do you
14  recall those videos?
15      A.    I do.
16      Q.    And you didn't show those as part of your
17  PowerPoint, right?
18      A.    That's correct.
19      Q.    Can you tell me why you didn't include them?
20      A.    I forgot.
21      Q.    But they are in the record, as far as you
22  know?
23      A.    As far as I know.
24      Q.    There has been some testimony, I think by you
25  on Monday and a little bit later by Mr. Farmer, about


Coash & Coash, Inc.







VERDE RIVER     VOLUME 3     12/17/2014 Page 588


 1  the differences between wooden boats and plastic boats
 2  and the differences between maybe boats that were used
 3  in 1912 and the boats that are used now.  Do you recall
 4  some of that?
 5      A.    Yes, I do.
 6      Q.    One of the things, at least my understanding,
 7  one of the things that has been said is that the modern
 8  boats are more durable than the older boats; is that
 9  right?
10      A.    I would believe that, yeah.
11      Q.    Would you say that durability of your boat is
12  an important characteristic on a river like the Verde
13  that has rocks and rapids?
14      A.    It is one of the important characteristics,
15  yes.
16      Q.    And that would be more important than, say,
17  boating on a lake?
18      A.    Durability would be more important on a river
19  than on a lake?
20      Q.    Yeah, on the Verde than on a lake.
21      A.    Yeah, in general, that's a generally true
22  statement, yeah.
23      Q.    One of the things I wrote down that you said
24  on Monday was that you can't think of a time when you
25  remember hearing people having a problem on the Verde
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 1  in modern times.  Do you recall that?  I might have not
 2  gotten that exactly right, but do you recall talking
 3  about that?
 4      A.    Yes.
 5      Q.    Have you seen photographs of wrecked canoes
 6  along the side of the Verde?
 7      A.    Yes.
 8      Q.    Have you seen actual wrecked canoes sitting
 9  on the side of the Verde?
10      A.    Well, I showed you a picture of one.  I don't
11  know if that's a wrecked canoe.  It was tied to a tree,
12  and it wasn't clear to me whether someone had left it
13  there and the high water had wrecked it while it was
14  tied there or somebody had wrecked it; but it was a
15  damaged canoe and it was along the Verde.  So to answer
16  your question most directly, yes.
17            I'm trying to think if there are other places
18  on the Verde where I've seen any kind of damaged
19  canoes.  I've heard stories of damaged canoes, and I
20  may have seen pictures of a canoe near Gap Creek, which
21  is in Segment 3.  But that's it.
22      Q.    So when you were talking about not knowing of
23  any of people having problems on the Verde in modern
24  times, were you specifically excluding those times
25  where you knew there were wrecked canoes along the
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 1  river?
 2      A.    Yeah, it wasn't clear to me whether the canoe
 3  that I've heard of or seen -- it's been a number of
 4  years. -- that's down by Gap Creek was a case where
 5  somebody had left their canoe on the bank up in the
 6  Verde Valley and it had just been washed downstream or
 7  whether those were actually boaters in the canoe that
 8  fell out or flipped and had the canoe get wrapped or
 9  whatnot.  So I don't really know specifically that
10  case.
11            You know, to give you, really, a fair answer
12  here, Mr. McGinnis, it wouldn't surprise me.  And, you
13  know, I've read in guides that, you know, people say --
14  I saw that one comment about something littered with
15  canoes or something like that -- I forget how it
16  said. -- in Segment 3.
17            I wouldn't be surprised if people had flipped
18  and hurt their boats or whatnot.  But, you know, in
19  none of the trips that I've been involved with, none of
20  my friends, people that I talk to about the Verde have
21  talked about wrecking any canoes or irreparably
22  damaging them.
23      Q.    And you do a lot of boating along the Verde,
24  right?
25      A.    I do a fair amount, yeah.
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 1      Q.    And do you have friends that do a lot of
 2  boating along the Verde?
 3      A.    Yes.
 4      Q.    Would you say most of your friends that you
 5  do boating with are people that have a lot of
 6  experience boating?
 7      A.    No.  No.  Some of them do.
 8      Q.    Do you know Mr. Slingluff?
 9      A.    I've met him.
10      Q.    Do you know Mr. Williams?
11      A.    No.
12      Q.    You obviously know Mr. Farmer, right?
13      A.    I do.
14      Q.    And those are all people that have quite a
15  bit of experience canoeing on the Verde or boating on
16  the Verde?
17      A.    Well, I know for sure that Jim Slingluff and
18  Don Farmer do.
19      Q.    You were talking some on Monday about the
20  John Day River in Oregon.  Do you recall that?
21      A.    I do.
22      Q.    And what I wrote down that you said -- and,
23  again, I'm not a transcriber, so I'm doing the best I
24  can here. -- you said it was similar to some of
25  Arizona's rivers, generally speaking, not necessarily
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 1  the Verde.  Do you recall saying something like that?
 2      A.    No.
 3      Q.    So do you believe the John Day River is
 4  similar to the Verde?
 5      A.    It has similarities to the Verde.
 6      Q.    What are the similarities?
 7      A.    Again, I ran through those, I believe.
 8      Q.    Are they in your PowerPoint?
 9      A.    They are.
10      Q.    Maybe we're better off just to wait and do --
11  if you want, we'll just wait and do those when we go
12  through the PowerPoint.
13      A.    This is your time, so...
14      Q.    Because we are going to walk through your
15  PowerPoint.
16            There was some discussion yesterday and this
17  morning about the different boating guides.  Were you
18  here for that?
19      A.    Yes, I was.
20      Q.    And there was discussion later this morning
21  about updates to the boating guides.  Do you recall
22  that?
23      A.    I do.
24      Q.    Would a boating guide that was current and
25  updated as of 2014 be more or less likely to depict
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 1  conditions at statehood than a boating guide that was
 2  current as of the 1970s?
 3      A.    I would say given that comparison, I think
 4  they would be both similarly likely to -- for the river
 5  in general, that it would be similarly likely to depict
 6  the conditions at statehood.  As to a specific spot, I
 7  don't know for sure.
 8            But I see the intent of your question; that,
 9  you know, time marches on, so the older one might be
10  more -- there's a chance that the older one might be
11  more accurate.  But, you know, they both have been 50,
12  60 years since those times, so that's kind of a vague
13  general statement, so...
14      Q.    Mr. Farmer testified this morning, and I
15  think he talked about it a little bit yesterday, that
16  Mr. Slingluff's first trip down the Verde was sponsored
17  by Dagger.  Did you hear that testimony?
18      A.    I did.
19      Q.    Did you know that independently from what
20  Mr. Farmer said today?
21      A.    The first time I heard it, I think he said it
22  yesterday, so...
23      Q.    And is it your understanding Dagger is a
24  plastic boat manufacturer?
25      A.    I know that they did make plastic boats.
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 1  They made a lot of whitewater boats.  And I don't know
 2  what other kinds of boats they are making.
 3      Q.    If you were a plastic boat manufacturer and
 4  you were trying to convince people how great your boat
 5  was, would you sponsor somebody who was going to take a
 6  trip down a river that was easily navigated or more
 7  difficult to navigate?
 8      A.    Both.
 9      Q.    That's fair.
10            Do you have any reason -- do you know of any
11  reason why Dagger sponsored Mr. Slingluff, if that's
12  true?
13      A.    No.
14      Q.    You do not have any personal knowledge of
15  that at all?
16      A.    No.
17                 MR. MCGINNIS:  I'm trying to take care
18  of all the ones I can do without turning the PowerPoint
19  on, Mr. Chairman.  Just bear with me.
20                 CHAIRMAN NOBLE:  Well, you go about five
21  minutes and we'll take a break, or if it's that time
22  now, we'll take a break.
23                 MR. MCGINNIS:  No, I think I can get
24  five more minutes.  Let me see.
25                 With Mr. Fuller and I, one question
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 1  takes about five minutes.
 2                 CHAIRMAN NOBLE:  Oh, come on.  We don't
 3  need that on the record.
 4                 MR. MCGINNIS:  Well, I included myself
 5  in that.
 6                 Yeah, I don't think there are any more I
 7  can do without the PowerPoint.
 8                 CHAIRMAN NOBLE:  We'll take a break for
 9  15 minutes and come back into session at 20 minutes
10  after 10:00.
11                 (A recess was taken from 10:15 a.m. to
12  10:26 a.m.)
13                 CHAIRMAN NOBLE:  Okay, we're back on the
14  record.
15                 Please show the presence of Commissioner
16  Horton, Commissioner Allen, and Commissioner Noble.
17                 Mr. McGinnis, I believe you were further
18  examining Mr. Fuller.  Please proceed.
19                 MR. MCGINNIS:  Thank you, Mr. Chairman.
20  BY MR. MCGINNIS:
21      Q.    Mr. Fuller, you have your PowerPoint up now,
22  right?
23      A.    Yes, I do.
24                 CHAIRMAN NOBLE:  Mr. McGinnis, make
25  friends with the microphone.
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 1  BY MR. MCGINNIS:
 2      Q.    You have your PowerPoint up now, right?
 3      A.    Yes, I do.
 4      Q.    And that's Exhibit X167, as far as you know?
 5      A.    I have no idea, but I'll take your word for
 6  it.
 7      Q.    Let's go over to Slide 2.
 8            At the bottom of Slide 2 there, the last set
 9  of bullets says "Recent Court Decisions.  AZ:  Prior to
10  dam and diversions.  US:  River Segments."  Do you see
11  that?
12      A.    I do.
13      Q.    Are you there referring to two court
14  decisions that you relied upon?
15      A.    Yes.
16      Q.    Okay.  And what's the AZ decision you relied
17  upon in this report?
18      A.    That's the decision that sent us back to this
19  round of hearings.
20      Q.    That's State versus ANSAC?
21      A.    I believe so, yes.
22      Q.    Also sometimes referred to as Winkleman; is
23  that right?
24      A.    If you say so, yeah.
25      Q.    And do you know, was that decision in 2010?
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 1      A.    I don't recall the date.
 2      Q.    The last one says "US:  River Segments."  Is
 3  that referring to a particular decision?
 4      A.    The Montana PPL case.
 5      Q.    The bullet point there says "River Segments."
 6            Did you rely on the portion of the Montana
 7  decision relating to segmentation when you were
 8  preparing this PowerPoint?
 9      A.    Yes.
10      Q.    Are there any other portions of the PPL
11  Montana case that you can recall, as you sit here
12  today, that you relied upon in coming to this
13  PowerPoint?
14      A.    Yes.
15      Q.    Can you tell me what those are, just
16  generally?
17      A.    Regarding use of evidence relating to
18  recreational boating, modern recreational boating.
19      Q.    Anything else?
20      A.    Not that I recall.
21      Q.    If I gave you the opinion, could you come up
22  with different ones, or do you think those are the only
23  two?
24      A.    If you gave me the opinion and the time to
25  read through it, sure.
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 1      Q.    Okay.  I might do that in a little bit, but
 2  let's go ahead for now.
 3            Well, let's do it now.
 4      A.    I am not a quick reader.
 5                 CHAIRMAN NOBLE:  Do we need to take
 6  another short break?
 7                 MR. MCGINNIS:  Why don't I give him the
 8  opinion now, and then maybe he can read it over lunch
 9  and we'll come back to it.  Is that okay, or whenever
10  the next break is?
11                 CHAIRMAN NOBLE:  Mr. McGinnis, you're
12  suggesting that you're not going to finish
13  before lunch?
14                 MR. MCGINNIS:  Do you guys have these?
15                 CHAIRMAN NOBLE:  Yes, we have them.
16                 Mr. McGinnis, are you asking that
17  Mr. Fuller read it now or wait until lunch?
18                 MR. MCGINNIS:  Well, given that he said
19  he's a slow reader, I'm afraid if I ask him to read it
20  now, I might have things thrown at me.  So why don't we
21  just find a convenient time for him to read it later
22  and we'll come back to it, hopefully before we're done
23  with questioning.
24                 CHAIRMAN NOBLE:  Thank you.  We
25  appreciate that.
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 1  BY MR. MCGINNIS:
 2      Q.    You have read that decision before, though,
 3  right?
 4      A.    I have.
 5      Q.    Let's move on to Slide 4.  The last bullet
 6  point says "This presentation provides that update."
 7  Did I read that right?
 8      A.    You did.
 9      Q.    So this PowerPoint is an update of your prior
10  written reports that were done for the State Land
11  Department; is that right?
12      A.    Yes.
13      Q.    Can you tell me in general what portions of
14  your report or PowerPoint provide updates based upon
15  PPL Montana?
16      A.    As you just discussed, the segmentation, and
17  some of the evidence surrounding the modern
18  recreational boating.
19      Q.    Did your review of the PPL Montana change
20  your opinion about navigability of the Verde River at
21  all?
22      A.    The shortest possible answer would be no.  I
23  believed the river to be navigable prior to Montana,
24  and I believe it to be navigable today.
25      Q.    Okay.  Well, this is when I want you to give
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 1  me the longer answer then.
 2      A.    I think the Montana, the PPL case, Montana
 3  case, however you want to refer to it, told us that we
 4  need to think about the river in specific segments.
 5  And so we start thinking more seriously about the
 6  segments than we have in the past.  So in that sense
 7  there was a modification, but not as in regard to the
 8  conclusion.  Rather than thinking of the river as a
 9  whole, I started to think of it as segments.  I guess
10  that was the biggest thing.
11      Q.    And I realize you haven't had a chance to
12  read the opinion I just gave you yet, but as you sit
13  here today, do you recall whether any of the passages
14  about commerce in the PPL Montana decision affected
15  your opinion about the navigability of the Verde River?
16      A.    No.
17      Q.    Okay, no --
18      A.    No, I don't recall.
19      Q.    Let's go to Slide 16.  Slide 16 has aerial
20  photographs of two different rivers; is that correct?
21      A.    That's correct.
22      Q.    And you talked about this slide Monday, but I
23  don't recall you saying which two rivers these were.
24  Do you know which ones they are?
25      A.    I don't.
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 1      Q.    Where did you get these slides?
 2      A.    On the internet.
 3      Q.    So you don't know what state these rivers are
 4  in or anything?
 5      A.    No.  Really, my objective here was not to
 6  talk about those specific rivers.  It was to talk about
 7  the pattern of those types of rivers, and they were
 8  illustrative for that point.
 9      Q.    So you don't know what the flow of these two
10  rivers are?
11      A.    No.
12      Q.    You don't know whether either of these rivers
13  have ever been determined whether it was navigable by a
14  court?
15      A.    I do not.
16      Q.    And neither of these photos is the Verde,
17  right?
18      A.    That is correct.
19      Q.    Let's go to Slide 17.
20            Now, Slide 17 the two photos on the left and
21  right are still the same photos from Slide 16, correct?
22      A.    Yes.
23      Q.    And the photo in the middle of the Slide 17
24  says "Verde River Near Clarkdale."  Is that right?
25      A.    That is right.
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 1      Q.    Was it your intent on this Slide 17 to
 2  compare the Verde River near Clarkdale to the two
 3  rivers in the other photos?
 4      A.    Yes.
 5      Q.    And which of those two photos would you say
 6  the Verde River near Clarkdale looks more like?
 7      A.    If you recall my testimony, my testimony was
 8  that it doesn't really look very much like either.
 9  There are elements of both.
10      Q.    So it looks a little bit like both of them?
11      A.    A little bit.
12            If I had to pick today, I would say it looks
13  more like a meandering river than the braided river.
14      Q.    But there are portions of it that look like
15  the braided river, right?
16      A.    If you're looking at the whole river
17  corridor, there are portions that reasonable people
18  could say the corridor is braided.
19      Q.    Let's go to Slide 18.
20            And the pictures on the left and right on
21  Slide 18 are the two photos we've already talked about,
22  right?
23      A.    I'm using the same photos, yes.
24      Q.    And the picture in the middle is the Verde
25  River near Fort McDowell, right?
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 1      A.    That's correct.
 2      Q.    And that photo looks a little bit like both
 3  of them too, doesn't it?
 4      A.    Yes.
 5      Q.    Does it look more like one than the other?
 6      A.    I would say this one in that particular
 7  location, I would say it looks more like the braided
 8  one than the meandering one.
 9      Q.    So I don't know if you can do this going back
10  and forth on the PowerPoint, but if you compared the
11  photo in the middle of Slide 17 and the photo in the
12  middle of Slide 18, which one looks more braided?
13      A.    The one on 18.
14      Q.    That's the lower Verde?
15      A.    It's near -- in the Fort McDowell Indian
16  Community.
17      Q.    So would you agree in general that the area
18  in the lower Verde near Fort McDowell is more braided
19  that the rest of the river?
20      A.    I would say, more accurately, that this
21  particular stretch that I'm showing right here is more
22  braided than the rest of the Verde River; and outside
23  of this reach it's less braided than this.  This is
24  kind of, in my opinion, the extreme of braiding on the
25  Verde River.
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 1      Q.    But as com -- let me ask the question a
 2  better way then.
 3            This is in Segment 5, right?
 4      A.    Yes, it is.
 5      Q.    Is the river in Segment 5 generally more
 6  braided than in Segment 1, for example?
 7      A.    Yes.
 8      Q.    Is it more braided than in Segments 2, 3, and
 9  4?
10      A.    Yes.
11      Q.    What's the segment with the second-most
12  braiding of all your segments?
13      A.    Yeah, I'm just kind of mentally going through
14  the flyover and mentally going through my canoe trips
15  down the river.
16            And there's a big difference between 5 and
17  the other four segments, or the other five segments if
18  you count Segment 0.
19            So there's a stepoff, a substantial
20  difference between 4 and 5, but I would have to -- 4,
21  but, then again, I'm thinking about some of the
22  elements of braiding in 4 are a result of the
23  reservoirs.  If you take those away for the ordinary
24  and natural condition, wouldn't be 0, wouldn't be 1,
25  wouldn't be 3.  I would have to go with 4.
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 1      Q.    And the one after that would be 2?
 2      A.    Yeah.  But I would not call it braided, so...
 3      Q.    But just so I make sure I understood what you
 4  just said, the difference in braiding between Segment 5
 5  and the other four segments is pretty substantial?
 6      A.    Yes.
 7      Q.    Let's go to Slide 20.
 8      A.    Just to be clear, I'm not calling Segment 5
 9  braided.  I'm saying there are parts of it that a
10  reasonable person could call braided.  This particular
11  photo right here, I think we could all agree that
12  that's a braided segment.
13      Q.    And just so you understand my question, my
14  question was generally and relative to the other four
15  segments.  Is that the way you answered it?
16      A.    Yeah.
17      Q.    Let's go to Slide 20.  And you talked a
18  little bit about some of these -- both these photos I
19  think on Monday.
20            Would you agree that it looks like there's at
21  least some braiding in the main channel in these
22  photos?
23            And if it would make it easier, I can point
24  you to the places I want to talk about specifically.
25      A.    Yeah.  I would answer no, but, yeah, point me
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 1  at something.  Maybe I'm not seeing something you think
 2  you're seeing.
 3      Q.    I'm going to walk up to you so I don't shine
 4  this in your eyes.
 5            This area.  I'm pointing to the lower end of
 6  the photo on the left.  Look like there's braiding
 7  through there, or can you tell?
 8      A.    This is kind of one of my points, is at this
 9  scale looking at it, I see what you're looking at; but
10  on the river, when you go through there, no, it's
11  pretty clearly that's where the main channel is.  There
12  might be -- I don't see it, but there might be a split
13  there.
14      Q.    How about on the right channel, right photo,
15  in that area, does it look like there's any braiding in
16  there; and, again, just based on the photo?
17      A.    No, there's not.  There's an area with some
18  riparian vegetation.  I don't see a braided channel
19  through there.  No, I don't.
20      Q.    Well, let's talk about the two particular
21  areas I pointed you to.  Could those areas be braided
22  in the main channel at higher flows?
23      A.    No.  The main channel would still be -- the
24  main channel would still be the main channel.  There
25  might be a braided high flow channel that splits off
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 1  from that; but that's, I think, slightly different than
 2  what you asked me.
 3      Q.    You answered the question I meant to ask; not
 4  the one that I incorrectly and poorly asked.
 5            Let me ask it again.  On both of those areas,
 6  couldn't there be braiding in the areas where water was
 7  at higher flows?
 8      A.    Okay, so what I'm understanding you to ask,
 9  and I want to give you as accurate an answer as I can,
10  I understood you to ask is in the area where the blue
11  arrow points to on the photo on the right, would that
12  main channel become braided over the area where the
13  water is in this photo.
14            And --
15      Q.    No.
16      A.    -- the way I understand what you're asking,
17  the answer would be no.  But the river itself could
18  have a braided character outside of that main channel.
19  So there could be multiple braids at flood conditions.
20      Q.    In areas where there would be water during
21  the flood conditions?
22      A.    Yes.  So it wouldn't be braided without water
23  in them.
24      Q.    So if you were rafting or canoeing, say
25  canoeing, this river at a higher flow in the photo on
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 1  the right, higher flow than what's shown on this photo,
 2  you could encounter braiding or multiple channels?
 3      A.    Yeah, could, sure.
 4      Q.    In the place where the blue arrow is
 5  pointing?
 6      A.    It's possible there, yes.
 7      Q.    And that same thing could happen on the left
 8  photo?  Particularly, I'm asking about that lower area
 9  that I pointed you to already.
10      A.    Yeah, and that was kind of my point of
11  presenting this, is that at flood flows, yeah, there
12  would be a braided character through here.
13      Q.    Is it also possible that more braiding can
14  occur in particular areas as the flow gets lower?
15      A.    Theoretically, yes.
16      Q.    So the level of braiding depends on the
17  amount of flow?
18      A.    Theoretically, yes.
19      Q.    Does that happen in the real world too?
20      A.    In the real world of the Verde or the real
21  word of all streams anywhere?
22      Q.    Well, let's start in the real world of the
23  Verde.
24      A.    Okay.  That's a good world.
25            I'm mentally going down the river and
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 1  thinking about places where there might be more
 2  braiding at lower flows.
 3            In general, I would have to say no.  The
 4  lower the flow goes, the more the flow is going to be
 5  driven to the lowest channel.  The channel becomes less
 6  wide.  So, no, I would think that the true statement
 7  would be as the flow increases, you might see some
 8  increase in braiding.
 9                 COMMISSIONER ALLEN:  Mr. McGinnis, I
10  would like some clarification in this regard.
11                 MR. MCGINNIS:  You bet.
12                 COMMISSIONER ALLEN:  As the flow stage
13  increases from low flow to, say, medium flow to high
14  flow, is it not true that the system would go from a
15  meandering stream to a braided stream; and when the
16  floodplain is completely covered, it would be back to a
17  meandering stream?
18                 THE WITNESS:  Commissioner Allen, in
19  some places that's a true statement, yes.  And I guess
20  we need to clarify that you need to look at a specific
21  reach to answer that better.
22                 In this reach right here, the photo on
23  the right, let's say, or the left?  Pick one.
24                 COMMISSIONER ALLEN:  Both.  It's the
25  same spot.


Coash & Coash, Inc.







VERDE RIVER     VOLUME 3     12/17/2014 Page 610


 1                 THE WITNESS:  Okay.  Yeah, and so we're
 2  zoomed in a little bit more and seeing a little bit
 3  more.
 4                 So let's take this meander bend here
 5  that we're looking at.  This is a pretty low flow for
 6  the Verde in this reach.  It's probably lower than its
 7  ordinary and natural flow or seasonal flow, and it's a
 8  single channel.  I don't think there's too much
 9  argument here that it's -- that the low flow channel is
10  braided here.
11                 At this reach, as we increase flow from
12  low to medium, I would expect all the flows to stay in
13  that main channel.
14                 As we got to higher flows, I would not
15  be surprised in this reach to see elements of some of
16  these high flow channels start to be utilized and we
17  get multiple channels in some places.
18                 Certainly as we got to medium-high
19  floods, let's say in the two to five-year range, I
20  would expect to see a lot of braiding through those,
21  across that bar surface here.
22                 And then when we saw big floods, 50-year
23  and greater, that, yeah, it's back to a big, wide,
24  canyon bottom sort of flood.
25                 COMMISSIONER ALLEN:  Well, if you go
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 1  back to your original photos that Mr. McGinnis had you
 2  put up, where it showed the braided on the left side
 3  and the meandering system on the right side, what do
 4  you see?
 5                 Is there some braiding, if we want to
 6  characterize it like that, where the off side of the
 7  bend occurs?
 8                 Typically, that's because that's a lower
 9  elevation, and it's true in any meandering system.  So
10  you've gone from a braided on the left to a meandering
11  on the right.  And if that left side that's shown as
12  braided was completely covered with a higher flow, it
13  would not be braided.
14                 THE WITNESS:  Yeah, you can see, if you
15  think about the photo on the right, Commissioner Allen,
16  and you think about a braided system like this in a
17  river like the Fargo River in the North Dakota and
18  Minnesota area, which has a meandering, well-defined
19  low flow channel, a main channel, and when the Fargo
20  has its big floods and snowmelt, the meanders are gone.
21  They're all inundated, and it's a big, wide, wet
22  floodplain.  So yeah.
23                 But I'm trying to focus my analysis on
24  ordinary conditions, rather than flood conditions.  And
25  this is why it gets confusing, and you asked me earlier
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 1  about earlier statements and whatnot and what I've done
 2  today and whatnot, and this is why; is that there's
 3  some confusion as to, well, what condition of the river
 4  are we talking about when we're talking about braided,
 5  meandering.
 6                 And my preference would be to leave
 7  those descriptors behind and talk about flow depths.
 8  But now I'm sermonizing, and you don't want me to do
 9  that.  So go ahead and ask a question.
10  BY MR. MCGINNIS:
11      Q.    You can answer his questions any way you want
12  to, because he's the one that matters.
13            So it's your opinion, right, that the flows
14  at statehood or flows in the ordinary and natural
15  condition were higher than they are now?
16      A.    Yes.
17      Q.    So isn't it possible that you could have a
18  channel that wasn't braided under the current flow
19  conditions, that could have been braided under higher
20  flows in ordinary and natural conditions?
21      A.    I hope you have that one written down,
22  because I'm going to ask you to tell me that one again.
23      Q.    Sure.  I don't have it written down, but I'll
24  try it again.
25            If it's your understanding that the flows in
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 1  the ordinary and natural conditions were higher than
 2  they are now, okay --
 3      A.    Okay.
 4      Q.    -- based upon the discussion we just had and
 5  the discussion you had with Commissioner Allen, isn't
 6  it possible that there is a channel, low flow channel,
 7  now that isn't braided under current flow conditions,
 8  that could have been braided under higher flows at
 9  ordinary and natural conditions?
10            I don't know if I can repeat it again, so
11  give it your best shot.
12      A.    No, no.  I think I got you now.
13            I don't see any evidence for that.  Looking
14  at the historical photos that predate statehood, I
15  don't see evidence of that kind of channel.  So I would
16  say, you know, with a high degree of scientific
17  probability, I would answer no.
18            Theoretically, is it possible that there was
19  some spot where some unique condition existed that was
20  substantively different in the channel pattern?  I
21  suppose.  I can't think of offhand where that would be
22  right now, though.
23      Q.    Let's go to Slide 22.
24            The next to last bullet point there, you say
25  "Low flow channel returns after floods recede."  Do you
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 1  see that?
 2      A.    I do.
 3      Q.    Does that always occur?
 4      A.    It's been my experience, yes.
 5      Q.    Is the low flow channel that comes back after
 6  a flood always in the same place as the low flow
 7  channel before the flood?
 8      A.    I would say clearly not.
 9      Q.    It could be someplace else altogether?
10      A.    Well, someplace within the floodplain, but
11  yes.
12      Q.    Are there always the same number of channels
13  after a flood in a particular location as there were
14  before a flood?
15      A.    No.
16      Q.    Are the size of the low flow channel in the
17  river after a flood always the same as the size of the
18  low flow channel before the flood?
19      A.    Not precisely the same, but I would say I
20  would argue substantively similar absent any kinds of
21  geomorphic thresholds or changes in the watershed.
22      Q.    Is that because it's essentially the same low
23  flow after the flood as it was before?
24      A.    Yeah.  River geometries form in response to
25  the inputs of water and sediment.  So if the inputs of
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 1  water and sediment are essentially the same, you're
 2  going to get nearly identical channel conditions
 3  overall.  You know, there will be some shifting here
 4  and there, but as a whole, looking at a segment, I
 5  would expect the same kind of low flow channels return
 6  after a flood.
 7      Q.    Are there always the same number and amount
 8  of rocks and other obstructions after a flood as there
 9  are before?
10      A.    No.  Well, I'm going to say, yeah, no; but
11  I've never gone out and counted rocks, so...
12      Q.    You would think there might be less rocks
13  than there were before, or there might be more?
14      A.    Less or more, yes.
15      Q.    Well, it could be the same, so you have three
16  choices.
17      A.    Unlikely to be the same.
18      Q.    Sandbars --
19      A.    Exactly the same, all right, so just to be
20  clear.
21      Q.    Sandbars could be at a different place after
22  a flood?
23      A.    If there were sandbars, sure, yes.
24      Q.    There could be more of them?
25      A.    Yeah, could be.
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 1      Q.    Let's go on to Slide 23, and I think you
 2  talked about this on Monday.  Did you say what reach
 3  of -- well, is this the Verde?
 4      A.    This is the Verde.
 5      Q.    Did you say what reach this was?
 6      A.    This is in Segment 5.
 7      Q.    And you would agree with me, wouldn't you,
 8  that the five pictures you have here that range from
 9  1992 to 2014 show the channel being somewhat different
10  over time?
11      A.    There are places where it's in a different
12  location, and there are differences in the channel; but
13  I would say it's substantively similar.
14      Q.    If you look on -- let me try and do this
15  without standing up, but hopefully I won't poke you in
16  the eye.
17            If you look on the '92 version, '92 photo, do
18  you see the area I'm pointing at right there?
19      A.    Yes.
20      Q.    That seems to be gone, at least in some of
21  the subsequent -- or very different in some of the
22  subsequent photos, right?
23      A.    Actually, I heard you say 1992, and that's
24  what I was looking at, and then I realized you were
25  pointing at something.
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 1      Q.    Looking at that, sort of two-thirds of the
 2  way down the '92 picture, and that looks very different
 3  in 2003, doesn't it?
 4      A.    Yeah, you recall yesterday in my testimony or
 5  Monday in my testimony, that I pointed out that that
 6  was an area where it had been a little more braided and
 7  turned into a single channel in the intervening years.
 8      Q.    Is there a particular hydrologic event that
 9  occurred between 1992 and 2003 that might have changed
10  that?
11      A.    I'm attributing it to the 1993 flood.
12      Q.    Let's go to Slide 25.
13            There at the bottom you have some language
14  from the PPL Montana case; is that what that is?
15      A.    Yes.
16      Q.    Okay.  And it says "River need not be
17  susceptible at every point during the year," and the
18  next bullet says "Not so brief that it is not a
19  commercial reality."
20            Did I read that, right?
21      A.    You read that right.
22      Q.    In reaching your conclusions in this case,
23  did you do any work to determine how long in a given
24  year the Verde River would need to be susceptible to
25  navigation in order for it to be a commercial reality?
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 1      A.    Yeah, wouldn't it be nice if -- the short
 2  answer is no.
 3      Q.    Give me the long answer on this one.
 4      A.    Okay.
 5      Q.    It sounded like it was going to be
 6  interesting.
 7      A.    Yeah, wouldn't it be nice if the Montana
 8  court had said, specifically, it needs to be this many
 9  number of days; and wouldn't it be nice if some court
10  had spelled all this out, because then we could have a
11  scientist go through and say these are the conditions.
12  And you guys wouldn't have paid for your Jaguars and
13  whatnot in the last 20 years and all these hearings.
14            But it, unfortunately, is not the case.  So,
15  you know, the court was -- in the scientist's mind I
16  would say this is a vague statement, and I think I have
17  an understanding of what that means.  I can't guarantee
18  that you and I have the same understanding of what that
19  means.
20      Q.    Do you think the time period required for
21  susceptibility to navigation to be a commercial reality
22  could be different on different rivers?
23      A.    Yes.
24      Q.    Do you think it depends on the type of
25  commerce that would have been regularly carried on on
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 1  that river?
 2      A.    No, I was thinking more along the lines of
 3  the climate.  So the time period in Alaska, for
 4  instance, where the rivers freeze up through the
 5  winter, might be different than down here, where
 6  freeze-up isn't much of a problem.
 7      Q.    So you didn't do any work to determine a
 8  particular type of commerce that might have been
 9  involved on the Verde and how long you would need to be
10  susceptible to navigation in order to carry on that
11  commerce?
12      A.    Not specifically; but, you know, there were
13  accounts, historical accounts, that I went through on
14  Monday where trappers were using the river in small
15  boats, and, you know, their period of time was April
16  through May, I believe.  No, that can't be right.
17  September through May.  And I would not call that as a
18  so brief that it wasn't a commercial reality.
19            What I took that to mean, the so brief to
20  mean, would be like, yeah, I can get a boat down to it,
21  but I've got to be having that boat on top of my wagon,
22  I guess, back then, ready to plop it in the river when
23  the monsoon hits.  And so, you know, it might hit on
24  July 15th, it might hit on August 15th, but I'm ready
25  to go for that entire month; and in the intervening
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 1  time, no, I couldn't get a boat in there.
 2      Q.    So from your answer, does that mean you think
 3  that so brief language might refer to just one day?
 4      A.    No.  Well, it could mean one day; but that's
 5  not how I took it.  But...
 6      Q.    So it's not your testimony that anything
 7  longer than a day is long enough to be a commercial
 8  reality?
 9      A.    No, it's not.
10      Q.    Let's go to Slide 26.  This is Non-Erratic
11  Seasonal Flow Fluctuation, is the title of the slide.
12            What's plotted on the vertical axis on this
13  slide?
14      A.    The vertical axis has tick marks.
15      Q.    What are the numbers?
16      A.    Oh, I took the numbers off here, because I
17  was just indicating the general trend for most of the
18  Verde.  That there's a seasonal winter high, a seasonal
19  summer low, and a monsoon, early fall bump.  And the
20  reason I took the numbers off is because I'm actually
21  getting to the numbers later in the presentation, so I
22  just wanted to introduce the trend.
23      Q.    So if you didn't use numbers to prepare this,
24  how did you come up with a curve?
25      A.    I believe I took the Segment 4, 3 or 4, curve
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 1  and plotted that shape, because it was representative.
 2  And there's actually a later slide in the presentation
 3  that shows this plot for all the segments, and you can
 4  see there's some slight differences.  Well, actually,
 5  there's some significant differences between Segment 1
 6  and Segment 5.
 7      Q.    And under natural and ordinary conditions,
 8  would this same trend occur every year?
 9      A.    Generally, yeah.
10      Q.    So suppose I had a commercial activity that I
11  wanted to do on the Verde, and for me the optimum flow
12  rate was 300 cfs.
13            Would that 300 cfs occur on the same day
14  every year?
15      A.    No.
16      Q.    Would it occur in the same week every year?
17      A.    Well, it could, but not necessarily.
18      Q.    Could it occur a month different from one
19  year to the next?
20      A.    Mr. McGinnis, you ask these questions that
21  I'm doing my best to get at the intent of your
22  question, but you said 300 cfs, and I'm giving you an
23  answer of if you had -- if, hypothetically, there was
24  some commercial activity that required exactly 300 cfs,
25  could I guarantee that on March 15th every year there


Coash & Coash, Inc.







VERDE RIVER     VOLUME 3     12/17/2014 Page 622


 1  was going to be 300 cfs.  Exactly, no.
 2            Do I have a high probability that the -- I
 3  guess I'll stop.  They can get me on redirect.
 4            But to answer your question as you asked it,
 5  no, there's no guarantee on any given day that the flow
 6  rate is going to be a particular flow rate.
 7      Q.    Okay, and my -- you construed my question
 8  correctly.  I was asking specifically about 300 cfs.
 9  That's exactly what I want.
10      A.    Okay.
11      Q.    And my first question was does it happen on
12  the same day every year; and I think you said no,
13  right?
14      A.    Right.
15      Q.    My next question was does it happen
16  necessarily in the same week every year; and what's the
17  answer to that question?
18      A.    No.
19      Q.    Okay.  Does my 300 cfs happen in the same
20  month every year?
21      A.    No.
22      Q.    How about if my activity could take place
23  between 250 cfs and 300 cfs; would that happen on the
24  same day every year?
25      A.    No.
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 1      Q.    Would it happen in the same week every year?
 2      A.    No.
 3      Q.    Would it happen in the same month every year?
 4      A.    No.
 5            I'll let you know I'm answering you as
 6  directly as I can, but there's a lot more to tell to
 7  the story, so...
 8      Q.    Okay.  But it's your testimony that even at
 9  100 cfs range, that wouldn't necessarily happen in the
10  same month and two years in a row?
11      A.    And this is all predicated that there was an
12  activity that could only occur in that narrow range of
13  flow that you told me about?
14      Q.    Yes.
15      A.    So the fact that it was 301 cfs, can't do it?
16      Q.    Well, my last set of questions was 250 to
17  350.
18      A.    Okay, so there's some activity out there that
19  you couldn't do at 351 cfs, that you could do at
20  350 cfs.
21      Q.    And I can't do at 249.
22      A.    If there were such a thing, you could not
23  guarantee that on any given day of the year that you
24  would have exactly that flow rate.
25      Q.    Could I guarantee at any given week of the
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 1  year I would have that range?
 2      A.    No.
 3      Q.    Could I guarantee of any particular month of
 4  the year I would have that range?
 5      A.    You could not guarantee it, no.  This is
 6  hydrology, so everything is statistical and
 7  probability, so no.
 8      Q.    Let's go to Slide 28.
 9                 MR. MCGINNIS:  And, Mr. Chairman, I keep
10  forgetting to have the microphone too close to my
11  mouth, so if that gets to be a problem, remind me.  I
12  don't have a problem with that.
13  BY MR. MCGINNIS:
14      Q.    Slide 28, in the lower right there, says "The
15  Federal Test is based on more than just obstructions."
16  Did I read that right?
17      A.    Yes, you did.
18      Q.    And by the federal test, are you referring to
19  the federal test for navigability under federal law?
20      A.    Yes, I am.
21      Q.    Is it your understanding that that test does
22  consider obstructions to navigation?
23      A.    Yeah, I think it would be important to
24  consider obstructions.
25      Q.    But your point here on this sentence is just
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 1  that there's more to it than just obstructions?
 2      A.    Yes.
 3      Q.    On the table there, you talked some about
 4  that on Monday and covered some of my questions.  The
 5  one question I have is, under the column for canoes and
 6  the row for waterfalls, it says "Some."  And I can't
 7  recall you talking about that on Monday.  Can you tell
 8  me what "Some" means there?
 9      A.    It kind of depends on what your definition of
10  waterfalls is.  As I defined them, big vertical drops.
11  It would definitely be an obstacle, but I'm not sure
12  it's an obstruction, necessarily.  So...
13            And I think that was one of the issues that
14  the Montana court struggled with or wrestled with or
15  answered.  And they clearly said that that reach of the
16  Missouri near Great Falls was an obstruction, because
17  everybody stopped at the bottom.  Those falls are too
18  big to run.  They unloaded their boats.  They put stuff
19  in wagons.  They brought it around to the other side
20  and did whatever they did with the stuff, whether they
21  put it back in boats or shipped it over land or put it
22  on railroads or whatever they did.
23            So in some cases, waterfalls.
24            But for things like Verde Falls, Apache
25  Falls, whatnot, I would imagine that there were people
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 1  that were running those obstacles, and in that case I
 2  wouldn't say it was an obstruction.  Niagara Falls
 3  would be.
 4      Q.    If you look at a particular waterfall, are
 5  there some canoes that can go over waterfalls and some
 6  that probably shouldn't be?
 7      A.    My wife would tell you that nobody should run
 8  waterfalls.  But people have been running bigger and
 9  bigger waterfalls in canoes lately.  So some waterfalls
10  should not be run, yes.  And I think the viability of
11  historical commercial activities is different than the
12  modern.  I've run waterfalls in rafts in commercial
13  trips.  So that's a little bit different.  But you're
14  asking me about canoes, so I'm wandering here.
15      Q.    Yeah, and I'm not sure you answered that
16  part.
17            Are there some canoes that shouldn't be going
18  over a waterfall?
19      A.    Oh, yeah, yeah.
20      Q.    Slide 29 refers to sandbars, and I guess
21  that's your definition of sandbars; is that what that
22  second bullet is?
23      A.    Yes.
24      Q.    Would you agree that there are some sandbars
25  at places on the Verde?
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 1      A.    There are certainly gravel bars, and there
 2  are boulder bars.  In Segment 5 there are some
 3  sandbars, and there are certainly now sandbars in the
 4  backwater area above the reservoirs.
 5            In Segment 2, in the middle Verde, it would
 6  not surprise me to find some sandbars in its current
 7  condition.  I don't recall seeing any, however.  And if
 8  I had a picture of a sandbar on the Verde, I would have
 9  included it here; but I just didn't have any.
10      Q.    Is the difference between a sandbar and a
11  gravel bar is that one is made of sand and the other
12  one is made of gravel, or is there some other
13  difference?
14      A.    That's essentially the difference, yes.
15  Well, they actually behave differently in the river as
16  well, but...
17      Q.    If I was to look at them, one would look like
18  it was sand and one would look like it was gravel, and
19  I couldn't tell any difference, somebody not a
20  geomorphologist?
21      A.    Yeah, I can't really speak to what you would
22  say.  But, yeah, you would notice that the material was
23  larger.  There are differences in the form of a gravel
24  bar.  And, again, it depends on what your definition of
25  gravel is.  People have different thresholds for that.
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 1  But, yeah, the sand is sandier.  There you go.
 2      Q.    Let's go to Slide 30.
 3            This is your definition of waterfalls, right?
 4      A.    Yes, it is.
 5      Q.    One of the elements of your definition there
 6  in the third bullet says "Not drowned out at high
 7  water."  Is that right?
 8      A.    It says "high flow," but yes.
 9      Q.    Sorry, high flow.
10      A.    Yes.
11      Q.    Okay.  You're familiar with the Verde Falls
12  on the Verde, what's known as the Verde Falls?
13      A.    Yes, I am.
14      Q.    Is the Verde Falls drowned out entirely at
15  high water?
16      A.    Yes.  Well, as I understand the term drowned
17  out, yes.  It's no longer a vertical drop-off like it
18  is at low water.  So you saw pictures yesterday in
19  Mr. Farmer's presentation that it's obvious that
20  there's something down there, but it's more turbulent
21  rapids than it is a vertical drop-off.
22      Q.    So at high water Verde Falls becomes a rapid?
23      A.    Well, it's a rapid at low water as well, but
24  it's less of a sharp drop-off.  When you go over it,
25  the moves you're making to go over it at high water
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 1  would be different than what you're doing at low water.
 2      Q.    Do you know what flow it takes to drown out
 3  the Verde Falls?
 4      A.    I don't, specifically, no.  I know that from
 5  looking at pictures at 5,000, I would call it a
 6  drown-out.  And then in terms of this classification
 7  that we're talking about right now, I can tell you that
 8  at 390 it is not, and at 190 it's not.  Did I say 390?
 9  290.  Sorry.
10      Q.    The fourth bullet up there says inn order to
11  be a waterfall, it has to be a permanent feature.
12            Are you aware of whether the Verde Falls is a
13  permanent feature?
14      A.    Yes.
15      Q.    As far as you know, it's always been there?
16      A.    Yes.
17      Q.    I'm going to hand you up what was marked as
18  Exhibit 6 in the old exhibits, old first round, second
19  round of this hearing, whenever it was.
20            Have you seen this document before,
21  Mr. Fuller?
22      A.    Yes.
23      Q.    Can you tell us what it is?
24      A.    It's by the United States Department of
25  Agriculture, Forest Service, entitled Analysis of the
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 1  Criteria For Navigability, Verde River.
 2      Q.    If you look toward the back of that, there's
 3  some photos.  I don't know if these are the same photos
 4  you used yesterday, but they look similar to me.  Look
 5  at Photo No. 3.  Do you see that?  It's towards the
 6  back.
 7      A.    Yes, I do.
 8      Q.    Photo 3 says "Photo No. 3:  Looking at Verde
 9  Falls, March 1983."
10            Do you recall a flood in March of 1983?
11      A.    Yes.
12      Q.    Was it something you would say was a big
13  flood?
14      A.    Yes.  I recall that there was.  Whether it's
15  one of the largest ones, I don't really recall offhand.
16  I can go back and look at the records, if it's
17  important.
18      Q.    You just remember it was a big flood?
19      A.    I remember that '83 was a flood year.
20      Q.    Does this picture of Verde Falls in March
21  1983 look like it's completely drowned out?
22      A.    Unfortunately, the photo kind of washes out
23  there; but from the perspective of its definition as
24  being a waterfall or not, yeah, I would say it's
25  drowned out.
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 1      Q.    But in terms of being able to boat it,
 2  there's still some rock obstructions on it, right?
 3      A.    Yeah, there are definitely rocks there.
 4      Q.    How about Photo No. 4?  And this has
 5  essentially the same caption.  It says "Higher Water at
 6  Verde Falls, March 1983."
 7            It still looks like an obstruction to
 8  boating, even during the high flows, right?
 9      A.    No, I wouldn't say that's an obstruction to
10  boating now.
11      Q.    Different than boating on a smooth lake,
12  right?
13      A.    Clearly.
14      Q.    It's a rapid?
15      A.    Oh, yes.
16      Q.    And then Photo No. 6, does that look like
17  there's at least some remnants of The Falls still there
18  at the high flows in March 1983?
19      A.    Again, what I'm getting at here in the
20  Slide 30 is the difference between a rapid and a falls.
21  Things are called falls that are clearly different.
22            So in all of nature there's very rarely clear
23  classifications, particularly in alluvial geomorphology
24  and river descriptions.  So you have an endmember
25  perspective and the features across the spectrum.
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 1            So we've got Great Falls and Havasu Falls
 2  that are clearly waterfalls.  They're not going to
 3  drowned out.  And then you've got something at the
 4  other end of the spectrum that's called Verde Falls.
 5  And you go out there at 190 cfs, you see a 4-foot
 6  drop-off of water.  You go out there at higher flow,
 7  you see something like you're asking me about here in
 8  Photo 6, and I would say that's no longer looking like
 9  a falls.  It looks like a rapid to me.
10      Q.    Regardless of whether it's still technically
11  classified as a falls, you would agree with me,
12  wouldn't you, that the Verde Falls area is challenging
13  to boat under very different flow conditions?
14      A.    It is a challenging place to boat, yes.
15      Q.    Flip over to Page 8, which I think is before
16  where you're at now in the photos.
17      A.    Page 8 or Photo 8?
18      Q.    Page 8.
19      A.    Okay.
20      Q.    And, again, this is Analysis of the Criteria
21  For Navigability, done by the Forest Service, right,
22  this document?
23      A.    It's by the Forest Service, correct.
24      Q.    And the Forest Service, in your
25  understanding, is the federal agency responsible for


Coash & Coash, Inc.







VERDE RIVER     VOLUME 3     12/17/2014 Page 633


 1  regulating recreation on the Verde River?
 2      A.    Some recreation, yeah.
 3      Q.    On Page 8 there's a section there that talks
 4  about the Verde Falls.  Do you see that?
 5      A.    Yes, I do.
 6      Q.    Okay.  And I'm going to start, I guess the
 7  second sentence there.  Says "Although not particularly
 8  high, these falls create a major barrier across the
 9  river (see photo No. 3).  As the water rises, the rocks
10  (which would easily destroy a wooden boat) disappear,
11  but the river hydraulics become more powerful and more
12  dangerous to a craft of that type (see Photos No. 4 and
13  6)."
14            Did I read that correctly?
15      A.    Yes, you did.
16      Q.    And that essentially confirms your prior
17  testimony that The Falls or the drop in The Falls
18  disappears under high water; is that right?
19      A.    That's correct.
20      Q.    Would you agree with the rest of that
21  statement that I just read?
22      A.    That they're a major barrier across the
23  river?  No.  It's an obstacle, something you need to
24  pay attention to, that you need to make a decision
25  about whether you want to run or portage around it.
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 1            You know, we know, and you're going to ask
 2  me, I'm sure, questions about the historical accounts,
 3  but we do know that historical boaters did get past
 4  this area.  So it wasn't a barrier in the sense that
 5  everyone stopped there and turned around and walked
 6  out.
 7            And I don't know the basis of the science
 8  behind their statement to say "would easily destroy a
 9  wooden boat," because we do know that people did take
10  wooden boats down the river.
11            But I would say as the water rises, in
12  general, the river hydraulics do become more powerful.
13  Whether they're more dangerous, I think you could make
14  a decent argument that at extreme low flow, if you
15  tried to run, there's kind of a can opener rock at the
16  bottom there that could probably do a little more
17  damage to your boat than just going through at high
18  water.  And, you know, if you were to have a problem
19  there, the problem might be that you rolled your boat,
20  flipped it over, and you floated on down and you turned
21  it back over again and continued your trip.
22      Q.    Did you hear Mr. Farmer yesterday, I believe,
23  talk about river hydraulics?
24      A.    Yes, I did.
25      Q.    And would you agree that the river hydraulics
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 1  can be more powerful and more dangerous at high flows
 2  right there at the Verde Falls?
 3      A.    They can be, yes.
 4      Q.    Flip to the page just prior to that, Page 7.
 5  This is still on Exhibit 006.  There's a section there
 6  that says "Steep Gradient," No. 1.  Do you see that?
 7      A.    Yes.
 8      Q.    The second sentence in that section says "The
 9  river drops an average of nearly 18 feet per mile over
10  this portion of the river.  In comparison, the Colorado
11  River through the Grand Canyon drops an average of less
12  than 8 feet per mile."
13            Did I read that right?
14      A.    Yes, you did.
15      Q.    Do you have any basis to disagree with this
16  statement by the Forest Service?
17      A.    That the -- no.  The slopes are -- I'm taking
18  at face value that the slope of the Verde in that
19  segment is greater than what they're considering the
20  Grand Canyon.  I don't know the exact numbers, where
21  they got them, where the start and end points were,
22  et cetera; but as I sit here today, no, I don't have
23  any basis to disagree with them.
24      Q.    In your work in coming to a conclusion about
25  whether the Verde was navigable in its ordinary
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 1  condition in 1912, did you do any analysis of the slope
 2  of the river?
 3      A.    I'm aware of the slope.  I'm aware of the
 4  changes in the slope.  I didn't do any particular
 5  analyses, mathematical analyses, of slope.
 6      Q.    Do you think slope is an important element of
 7  determining whether something's navigable?
 8      A.    You used the word important.  It would be
 9  something that I would consider, certainly.  In fact,
10  if you look back at the small and watercourse work that
11  we did for the Land Department and ANSAC, slope was one
12  of the criteria that we used to eliminate, as a
13  possibility, that the river was navigable,
14  nonnavigable.
15      Q.    How did you use that material in the small
16  and minor watercourse study?
17      A.    There was a specific slope threshold, I
18  believe, that we had set, and I don't recall what it
19  is.
20      Q.    And you don't know what the slope of the
21  Verde is?
22      A.    Well, I know what it says in front of me
23  right here, and I know that there's other data sets out
24  here.  The slope does vary in different segments.
25      Q.    Would you say generally a river gets less
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 1  navigable as the slope gets steeper?
 2      A.    Yeah, I would say generally, yes.
 3      Q.    Let's look at -- back to Photo No. 1 in this
 4  document.
 5            This says "Rafting the Upper Verde, March
 6  1973."  Is that right?
 7      A.    Yes.
 8      Q.    Those two fellows have helmets on that look
 9  something like it's out of the Wizard of Oz or the
10  Village People.  Do you see those?
11      A.    Yes, I do.
12      Q.    You don't wear helmets like that anymore, do
13  you?
14      A.    Just when I go to Village People parties.
15      Q.    I'll resist asking the follow-up question.
16                 MS. HERNBRODE:  Thank you.
17                 THE WITNESS:  I actually have a helmet
18  that's not that much different than one of those,
19  but...
20  BY MR. MCGINNIS:
21      Q.    Do you wear a helmet when you raft on the
22  Verde?
23      A.    Sometimes.
24      Q.    Does it look different than the ones in this
25  picture from 1973?
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 1      A.    It's much cooler.
 2      Q.    Is it safer, more protective, lighter weight?
 3      A.    It is safe.  It's reasonably lightweight.
 4      Q.    So that the helmets are a thing where the
 5  technology has changed some since 1973; is that
 6  correct?
 7      A.    I would assume so, yeah.
 8      Q.    We're done with that exhibit.
 9            Let's go back to your PowerPoint.  Slide 31.
10  Here you talk about fords, right?
11      A.    Yes.
12      Q.    You're talking about things in the river, not
13  the cars?
14      A.    Yes.
15      Q.    The last bullet point says the presence of a
16  ford, quote, implies most reaches not ford-able?  Do
17  you see that?
18      A.    Yes.
19      Q.    And was it your testimony that the fact that
20  there's a ford there means the rest of the river is
21  probably not fordable?
22      A.    Maybe not the rest of the river, but it's
23  then telling you that, hey, this is the place that's
24  easiest to get across.
25      Q.    What are the reasons that a river would not
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 1  be fordable?
 2      A.    Too deep.
 3      Q.    How about too many rocks?
 4      A.    That could be.
 5      Q.    How about an unstable bottom, like quicksand?
 6      A.    That could be too.
 7      Q.    How about limited access through because of
 8  vegetation along the river?
 9      A.    In my experience, if there were a fordable
10  place and there were vegetation, people would cut down
11  the vegetation to get to that spot.
12      Q.    How about limited access to the river because
13  it's in a canyon?  Does that make it not fordable?
14      A.    My guess is that if you couldn't have access
15  to it, it would be unlikely to be called a ford.  But I
16  can't think of a place on the Verde where you couldn't
17  have access to the river, because fords aren't
18  necessarily just for cars that you would need to get
19  down into a canyon.  It could be a ford for horses or
20  mules or sheep or something else.
21      Q.    Okay.  Slide 33.  This is your definition of
22  natural; is that right?
23      A.    Yes, it is.
24      Q.    The last bullet says "only direct impacts to
25  the watercourse."
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 1            What do you mean by that?
 2      A.    Yeah, in doing my work and thinking about the
 3  natural condition of the river, I think it's very
 4  reasonable to think about somebody's channelized a
 5  particular reach of whatever river we're considering.
 6  They've, you know, hardened the bank, they've narrowed
 7  the river channel, created a flood control structure,
 8  built a levy, something like that, that perhaps they've
 9  deepened it through sand and gravel mining.
10            Those are what we would consider direct
11  impacts to the watercourse.  And what I was trying to
12  say is that it's not necessary in most cases to say,
13  well, humans were in the area; therefore, we no longer
14  have a natural watercourse.  So, you know, to get too
15  esoteric, too far out there in indirect impacts to the
16  watercourse.  So just trying to simplify.
17      Q.    Slide 34.  This, again, deals with ordinary
18  and natural.  The last bullet there says "Indicates
19  that river was more susceptible to navigation prior to
20  human impacts."
21            Did I read that right?
22      A.    You did.
23      Q.    Is it your opinion that every human impact on
24  the Verde has made it less navigable?
25      A.    No.
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 1      Q.    You would agree with me, wouldn't you, that
 2  there are portions of the year below Bartlett Dam where
 3  the river might actually be more navigable now than it
 4  was under ordinary and natural conditions?
 5      A.    I know exactly what you're asking.  We had a
 6  similar discussion regarding the reach below the
 7  San Carlos Dam or Coolidge Dam in the San Carlos area
 8  on the Gila River.
 9            So there's a -- the dams change the
10  hydrograph, and they tend to make -- during release
11  periods, it can be higher flow than what might have
12  naturally occurred.
13            And the reason I'm just kind of struggling
14  with that is I'm thinking about parsing out the
15  depletions in those summertimes that were occurring
16  prior to when the dams came in.
17            But as a general theory, it is definitely
18  possible that there are reaches below the dams where
19  flow rates at a particular time of year might have been
20  higher than the natural.
21      Q.    If there have been people going into the
22  river blasting rocks or removing rocks from the river,
23  could that make the river more navigable than it was
24  under ordinary and natural conditions, just that act
25  alone?
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 1      A.    Are you talking about the Verde River in
 2  specific places, or are you just saying theoretically,
 3  in general?
 4      Q.    In general.
 5      A.    Yes.
 6      Q.    We have an example of that, probably, on the
 7  Salt with Quartzite Falls.  Are you familiar with that
 8  one?
 9      A.    Yes, I am.
10      Q.    Where they went in and blasted out the rocks?
11      A.    Yes.
12      Q.    And is it your understanding that made the
13  river in that particular reach more navigable than it
14  would have been when the rock was there?
15      A.    It made it easier for rafting boats to get
16  through there.
17      Q.    How about if somebody goes in and cuts trees
18  down that were impeding on the river?  Could that make
19  it more navigable than it was under ordinary and
20  natural conditions?
21      A.    There could be situations where cutting down
22  trees would improve the navigability of it.  Whether it
23  went from nonnavigable to navigable, I would have to
24  look at a specific situation.  But, granted, that if
25  there was a tree hanging in the river and it was a


Coash & Coash, Inc.







VERDE RIVER     VOLUME 3     12/17/2014 Page 643


 1  strainer and somebody came and cut it down and it was
 2  gone, yeah, you don't have to worry about the strainer
 3  anymore.
 4      Q.    And my last two or three questions have all
 5  been in a relative sense, not navigable or
 6  nonnavigable; just to make it more navigable.
 7      A.    Could be.
 8      Q.    Is that the way you understood it?
 9      A.    It could be.  But, you know, we talked
10  about this.  I heard this yesterday, in terms of
11  something being more navigable, and I probably said the
12  same thing myself.  It seems like navigable might be
13  binary.  And I said it myself, is, you know, I said
14  either it is or it isn't.  And if it's deep enough to
15  use a certain kind of boat, that we both agree is
16  commercial purposes, and it gets a little bit deeper,
17  does that make it more navigable, or is it -- I don't
18  know.
19      Q.    Okay.  How about the removal of marshy
20  conditions in the riverbed by cattle grazing that
21  caused more water to run off to the river and to have a
22  more defined channel?  Could that make a river, I'm
23  going to say more navigable, and I'm going to define it
24  the way you just did in your answer?
25      A.    Yeah, I thought my answer was pretty
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 1  confusing, so using my definition might not be a good
 2  idea.
 3      Q.    I thought you understood it.
 4      A.    Yeah.  You would.  Thank you.  But I might be
 5  the only one.
 6            So if someone were cattle grazing, destroyed
 7  marshes, more water went to the river, it made it more
 8  defined, if the river were more defined and there were
 9  more water in the river, certainly the boatability
10  would likely to be better.
11      Q.    Okay.  Let's go to Slide 35.
12            The first bullet there under the "Therefore"
13  says "Streams were more navigable than indicated by
14  flow poststatehood data."
15      A.    Yes.
16      Q.    Did I read that right?
17      A.    Yes, you did.
18      Q.    If the fact that something wasn't navigable
19  at statehood was based on something other than just
20  flow, would that statement that I just read necessarily
21  be correct?
22      A.    Give me an example of what it might be based
23  on.
24      Q.    Well, suppose there were lots of rock
25  obstructions, and you couldn't get the boat through
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 1  because there were rocks, and you had more flow in
 2  ordinary and natural conditions.
 3            Would that mean that the river is necessarily
 4  more navigable if the rocks are still impassable?
 5      A.    If the rocks are impassable and the rocks
 6  are -- you're saying the entire river is characterized
 7  by rocks that are impassable, I would have to say it
 8  was not navigable.
 9            But maybe you're asking me that if there were
10  rocks in the river, and at a particular flow rate it
11  was impassable, but you were to put more water in
12  there, then I would suggest there probably would be --
13  it could become navigable if you put enough water in
14  there.  Certainly if you dewater it, it becomes less
15  navigable.
16      Q.    And your statement about becoming more
17  navigable would depend on the amount of more water you
18  put into it?
19      A.    Yes.
20      Q.    Okay.  What if the navigability under
21  ordinary and natural conditions was limited or was
22  nonnavigable because of slope?  Would putting more
23  water in it necessarily make it more navigable?
24      A.    If the river were nonnavigable because of
25  slope and you put more water in it.  That's a tough one
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 1  to answer, Mr. McGinnis.  If it were a very steep
 2  slope, for instance, the reach of the Missouri near
 3  Great Falls, putting a lot more water over those falls
 4  wouldn't make much difference to its navigability;
 5  similar to Niagara Falls.  There's a lot of water going
 6  over it and it's very steep.  So at that endmember of
 7  the spectrum, more water probably wouldn't help.
 8            But I think I would need to sit down with a
 9  calculator and a piece of paper and think about the
10  more reasonable end of streams, whether more water
11  would make a difference or not.  It could.  But...
12      Q.    Let me see if I can clarify a little bit.
13            I thought you testified earlier that one of
14  the criteria in your small and minor watercourse study
15  was slope?
16      A.    Yes, I did.
17      Q.    And so are there some watercourses in Arizona
18  that you determined were nonnavigable because the slope
19  was steep above whatever your standard was?
20      A.    Yeah.  So for -- yes.
21      Q.    Okay.  So think about those watercourses that
22  you excluded from any further navigability analysis
23  solely on slope.
24            If you put more water in them, would they
25  necessarily become navigable?
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 1      A.    Yeah.  So let's take a specific example.  So
 2  if I took -- and I'm trying to think of a perennial
 3  stream on a very steep slope, and just give me a minute
 4  here and I'll come up with one.
 5            If I took -- I don't know if you're familiar
 6  with the Catalinas in Tucson.  If I took Lemon Creek,
 7  the tributary to Sabino Canyon, I believe, or take
 8  Sabino Canyon, for that matter, if you've taken the
 9  shuttle ride up there to the top and enjoyed the
10  scenery and whatnot, I don't believe that to be a
11  navigable stream; in part because of its slope, in part
12  because of the number of drops in it.  But you could
13  put a lot more water in there, and I just don't think
14  anybody would ever use it for trade and travel.
15      Q.    Let's go on to Slide 41.
16            The eighth bullet, if you count them down
17  there, says "Depleted Base Flow Since & Prior to 1912."
18            Is that what it says?
19      A.    Yes.
20      Q.    Have you reviewed Mr. Hjalmarson's report
21  that was submitted in this matter?
22      A.    I've looked at it briefly.
23      Q.    Did you read the portion -- did you read any
24  portion where he said that he believes that there were
25  8,000 acres historically irrigated upstream from the
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 1  headwaters of the Verde on the tributary?
 2      A.    I don't remember that specifically.
 3      Q.    So you haven't done any work to confirm or
 4  refute that assertion, if it was in his report?
 5      A.    No, I have not.
 6      Q.    Have you done any work at all on the amount
 7  of irrigation or water use that occurred in the
 8  tributaries to the Verde upstream from the headwaters
 9  over time?
10      A.    No.  Other than we're aware that such things
11  have occurred, no.
12      Q.    You haven't done any work to quantify it?
13      A.    I have not.
14      Q.    Slide 48.  The sixth bullet there says
15  "Rapids make up about 2.6 percent of the river's
16  length."
17            Do you see that?
18      A.    I do.
19      Q.    And I think you testified about this some on
20  Monday.
21      A.    I did.
22      Q.    Why does the proportion of the river's length
23  that are rapids matter in terms of navigability?
24      A.    I was just trying to give the Commission, to
25  characterize how much of the river is rapids and how
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 1  much is nonrapids.
 2      Q.    But if the rapids are either impassable or
 3  make navigation difficult, the fact that they don't
 4  cover a hundred percent of the length of a watercourse
 5  doesn't necessarily make the river navigable, right?
 6      A.    If the rapids were impassable, I would still
 7  want to know, you know, are we talking about one rapid
 8  that's impassable, or are we talking about hundreds of
 9  rapids that were impassable?  Are we talking about a
10  close -- a high density of impassable rapids?
11            I would still want to know those factors.
12  And the fact that there's a small percentage of them I
13  think is highly relevant.  And when it comes to the use
14  of the word difficult, my understanding is that the
15  presence of the occasional difficulty is not
16  determinative of nonnavigability.
17      Q.    So if 2.6 percent of the river total overall
18  is rapids, so that could mean, right, that if I have a
19  26-foot long rapid every 1,000 feet, that would be
20  2.6 percent?
21      A.    Sounds right.
22      Q.    Okay.  So if I'm boating and the rapid is one
23  that causes me to get out of my boat, let's just assume
24  that, okay?
25      A.    Okay.
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 1      Q.    And if the rapids are evenly spread over the
 2  river and it's 2.6 percent of the length, that means I
 3  paddle for 1,000 feet, get out of my boat, carry my
 4  boat for 26 feet, get back in and paddle for
 5  1,000 feet?
 6      A.    In the case of your example where the rapid
 7  was impassable, yes.
 8      Q.    The same thing would happen, it would still
 9  be 2.6 percent of the length, if the rapids were
10  13 feet every 500 feet of the river, right?
11      A.    Yes, it -- yes.
12      Q.    Let's go to Slide 60.
13            Actually, just let's flip forward to
14  Slide 172 for a second, if you don't mind.
15            In the bottom drawing on Slide 172, is it
16  your testimony that that depicts sort of this pool and
17  riffle sequence we're talking about on the Verde,
18  generally at least?
19      A.    In a very general way.  Of course, pools are
20  much longer relative to the length of the riffles in
21  reality, but it squeezes in on the figure on the
22  slide better that way.
23      Q.    Okay.  So my question about -- that I just
24  asked about the 26-foot riffle and the 1,000-foot pool,
25  that would be generally depicted by that, assuming
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 1  those riffles made you get out of the boat?
 2      A.    It's out of scale, but that's generally what
 3  you would be talking about, yeah.
 4      Q.    And that's just basic to the character of the
 5  Verde River, right, you have the pools and the riffles?
 6      A.    Yes.
 7      Q.    Okay, now let's go back to Slide 60.
 8            Slide 60 refers to Segment 3, and at the
 9  bottom you say "Some Commercial Recreational Trips"?
10            Do you see that?
11      A.    Yes.
12      Q.    Do you know what outfitters have been running
13  commercial recreational trips on the Segment 3?
14      A.    Names of outfitters, I don't recall as I sit
15  here.  I know I looked into this in the past, and there
16  were some.  And I know the gentleman Lynch, I think it
17  was named, yesterday made reference to some; and I know
18  Don has made reference to some; and I remember talking
19  to Forest Service personnel about some.  I know in the
20  past people have had permits.  I don't know today who
21  has permits and whatnot.
22      Q.    Do you know when commercial recreational
23  outfitters started operating on Segment 3?
24      A.    No, I don't.
25      Q.    Any general idea about what year that was?
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 1      A.    As far as I know, it wasn't 1912.  But my
 2  guess would be post-World War II.
 3      Q.    Do you think it was before the '60s?
 4      A.    Could have been.
 5      Q.    But you don't know?
 6      A.    (Witness shook head.)
 7            The population of Arizona increased
 8  significantly after World War II, and I would expect
 9  that would be about the time that more people are on.
10  It becomes more viable.
11      Q.    But you don't have any evidence of any
12  commercial outfitters on the Verde before like 1980, do
13  you?
14      A.    I don't recall.
15      Q.    Slide 62, still talking about Segment 3.  The
16  last bullet there says "No Major Diversions at
17  Statehood."
18            Do you know why that's true?
19      A.    Why are there no major diversions at
20  Segment 3?
21      Q.    At statehood.
22      A.    It was in a deep canyon and there was no
23  farmland.
24      Q.    Limited access --
25      A.    Adjacent to the river.
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 1      Q.    Limited access to the river?
 2      A.    I think if you were in the bottom of the
 3  canyon, you didn't need a diversion to get to the
 4  water.  You needed a bucket, so it was right there.
 5      Q.    If your farmland was at the top of the canyon
 6  and the river is at the bottom of the canyon, you would
 7  have to pump it out, right?
 8      A.    Yes.
 9      Q.    And I asked you this generally before, but do
10  you know specifically what the slope in feet per mile
11  is in Segment 3?
12      A.    Not as I sit here today, no.
13      Q.    Slide 66 talks about Segment 4.  I asked you
14  questions about Segment 3 about what commercial
15  outfitters you were aware of.  Can you tell me what
16  commercial outfitters you know operate on Segment 4?
17      A.    It would generally be the same ones, but I
18  don't know.
19      Q.    Slide 68.  This is Segment 4, and you have
20  the same comment about no diversions at statehood.  I'm
21  assuming you also don't have an answer about why that
22  was true?
23      A.    I'm unaware of any diversions in that area,
24  but my guess is there was not much farmland down there.
25  However, as I'm sitting here thinking about it right
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 1  today, I know that there were two ranches, I believe,
 2  in that area, and they may have had some sort of small
 3  diversion.  I don't know.  But there was certainly
 4  nothing on the scale of the Verde Ditch that diverts
 5  the entire river or something like that.
 6      Q.    And you don't know the slope in Segment 4?
 7      A.    No, I don't.
 8            I could look it up, I mean if this is an
 9  important thing.  At one time I've looked at that
10  information, and if I thought it was relevant to what
11  we were talking about today, I would have put it in
12  here.
13      Q.    Is it in your PowerPoint anywhere?
14      A.    No.
15      Q.    Is it in your prior reports that you wrote
16  for the Land Department anywhere?
17      A.    It could be.
18      Q.    But you don't know, as you sit here today,
19  where it is?
20      A.    No.
21      Q.    Slide 72 at the bottom.  I'll let you get
22  there first.
23            The bottom bullet point says "Some commercial
24  recreational trips."  Do you know what outfitters are
25  or have been working on Segment 5?
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 1      A.    Segment 5, I think we heard testimony from
 2  Jon Colby in previous go-arounds with ANSAC, and I
 3  believe his company was called Cimarron, I think, and
 4  they were running trips.  And I've actually seen some
 5  commercial boats coming down the Verde, mostly 14, 18,
 6  16-foot rafts, paddle rafts.
 7      Q.    And do you know about when commercial
 8  outfitters started operating on Segment 5?
 9      A.    I don't.
10      Q.    Let's go to Slide 80.
11            The first set of bullets there refers to
12  Spanish exploration in the 1500's; do you see that?
13      A.    I do.
14      Q.    You would agree with me there's no evidence
15  that we've seen of any boating on the Verde by any of
16  those Spanish explorers listed there?
17      A.    That was my testimony on Monday, and I have
18  no reason to change that.
19      Q.    The second bullet refers to fur trappers in
20  1820 and 1830.  The last bullet, you say "Later trapper
21  used boats - Verde Valley to Salt River after
22  population centers had developed."
23            Does that comment refer to the Day brothers?
24      A.    Yes.
25      Q.    You don't know of any evidence of any other
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 1  trappers using boats on the Verde, right?
 2      A.    I believe there was one other account after
 3  statehood where they came down trapping.  When we get
 4  to the boating thing, we'll look at that and I'll give
 5  you a final answer right here.
 6      Q.    If that occurred, you think it was after
 7  statehood?
 8      A.    That was my recollection.
 9      Q.    Page 81, and you talked about Slide 81 a
10  little bit on Monday.  This refers to boats at Camp or
11  Fort Lincoln, which was near Camp Verde, and at Fort
12  McDowell; is that right?
13      A.    Yes.
14      Q.    And both of those places you have a bullet
15  that says "Some known boat use" --
16      A.    Yes.
17      Q.    -- right?
18            You don't have any evidence to show that
19  those boats were used to go up and down the river as
20  opposed to cross during floods, do you?
21      A.    Most of the use was crossing during high
22  flow.  I don't know that it was during floods.
23            And there's the one photo of the soldiers in
24  the boat, which to me looks like it's at Beasley Flat;
25  certainly not at the location of the Fort.  So that
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 1  boat appears to have gone downstream.
 2      Q.    And that's the only evidence you know of that
 3  the boats from the soldiers at the forts ever went up
 4  and downstream, correct?
 5      A.    On the Verde, correct.
 6      Q.    On the Verde.
 7            Slide 82, the first bullet there, first, the
 8  mining and farming in the 1860s, again, you don't have
 9  any evidence that there was boat use associated with
10  those activities, right?
11      A.    I do not.
12      Q.    How about Indian Reservations in the 1870s;
13  you don't have any evidence of boat use associated with
14  those, right?
15      A.    I do not.
16      Q.    Okay.  Slide 91.  And you talked some about
17  marshes in your testimony on Monday, right?
18      A.    Yes, I did.
19      Q.    And this is one of the accounts from the
20  1870s that says the upper Verde was so marshy that the
21  Yavapais were able to farm only 20 of the 125 acres
22  available on the floodplain; is that right?
23      A.    That's what it says, yes.
24      Q.    Would you agree that marshy areas of a river
25  are generally less likely to be navigable than
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 1  watercourses with defined channels?
 2      A.    You asked me less likely.
 3            Yeah, I would say that just as a general
 4  thing, marshy areas would generally be less likely than
 5  rivers with defined channels.  Not to say that either
 6  one is nonnavigable or navigable; but in general, yeah.
 7      Q.    And you talked some about the historical
 8  accounts on Monday, and I thought this was one of the
 9  ones where you thought that maybe there was some
10  authenticity or credibility issues with this one.  Is
11  that true, or do you believe this account is accurate?
12      A.    Yeah, I thought a lot about the question of
13  the marshy Verde River, and it's a little bit of a
14  mystery as to what people attribute change in the Verde
15  and whether it occurred during the 1891 flood, whether
16  there were marshes prior, whether the marshes were in
17  the floodplain or whether that was in the river
18  channel.
19            I would say there's a fair degree of
20  uncertainty as to what exactly those conditions were.
21  The GLO surveyors didn't seem to mark out the fact that
22  there was no discernible channel.  The photographs that
23  we have from that period, similarly, don't show marshy
24  conditions.  But yet you have people who say that it
25  was marshy.  So...
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 1            Can I give you a little story about anecdotal
 2  evidence, or would you rather have that on redirect?
 3      Q.    A little story about what?
 4      A.    Anecdotal evidence like this, some historical
 5  descriptions.
 6      Q.    About the marshes?  Yeah, sure, go ahead.
 7      A.    All right.  So I'm out doing fieldwork on
 8  another stream and I'm walking down the river, and some
 9  guy comes out and says, what are you doing on my land?
10            And I said, well, I'm doing a flood study for
11  the County.
12            And he said, oh, this river doesn't flood.
13            I said, oh, interesting.  I had heard that
14  there had been flood problems here before.
15            And he says, oh, no, no, no, we never have
16  floods here.
17            I said, what's the highest you've seen the
18  water?
19            And he points over at his house and he says,
20  about here at the window sill.
21            And I thought, hmm, this says a lot about the
22  recollections of people and anecdotal evidence.  So
23  whatever he had in his head what a flood meant, it
24  meant something different.  So sometimes you have to
25  parse out these things, and people remember one thing
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 1  and the facts might be different.  This might be
 2  precisely accurate.
 3            So you look at the totality of the evidence.
 4  And that's kind of the struggle I was having as I read
 5  these things and things that are in our report.  That's
 6  important evidence to consider.  There's also
 7  photographs and GLO surveys to consider too.
 8      Q.    I've handed you an excerpt of what I believe
 9  was Exhibit -- old Exhibit No. 31, which was the 2003
10  report that you prepared for the Land Department.  Is
11  that what the cover page looks like to you?
12      A.    Yes.
13      Q.    Okay.  Just turn over to Page 7-4, which is
14  the one page I've attached for you.
15            So -- well, read the last sentence in the
16  next to last paragraph for me, starting with "The
17  extent."
18      A.    "The extent of marshland in the central Verde
19  River was drastically reduced during the period
20  preceding and surrounding statehood."
21      Q.    Okay.  So at least in 2003, when this report
22  was written, the authors of this report believed that
23  there was marshland in the central Verde River sometime
24  before statehood?
25      A.    Yes.
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 1      Q.    And you were the primary author on this
 2  report?
 3      A.    Yes, and, also, this chapter as well, so
 4  that's my writing right there.
 5      Q.    Let's go to Slide 92.
 6            And this one is a recollection of 1874 by
 7  Ms. Boyer, and I think you talked about this some on
 8  Monday, also.  It says "The Verde River at that time
 9  was just about the size of the Woods ditch today."
10            Did I read that right?
11      A.    Yes, you did.
12      Q.    And is this one of the historical accounts
13  that you relied upon?
14      A.    This was certainly one that we considered,
15  yes.
16      Q.    And is the Woods Ditch also sometimes known
17  as the Verde Ditch?
18      A.    Yes, it is.
19      Q.    And you have a photo of the Verde Ditch
20  there, of the Woods Ditch, right?
21      A.    Yes.
22      Q.    Do you know whether this photo depicts the
23  head, the middle, or the tail of the Verde Ditch?
24      A.    I don't.
25      Q.    Do you know whether the width of the Verde
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 1  Ditch changes as it goes along its course?
 2      A.    I would assume that it gets smaller as it
 3  goes along its course.
 4      Q.    So the width of the ditch at the diversion
 5  point might be much more than the width of the ditch
 6  when it gets down to the last farmer?
 7      A.    It could well be.
 8      Q.    Do you have any information about what
 9  section of the Verde Ditch Ms. Boyer might have been
10  referring to in 1874?
11      A.    No, and if you had that, I would be certainly
12  interested to read that.
13      Q.    Okay.  Let's go to Slide 93.
14            Slide 93 is another historical account which
15  you looked at, right?
16      A.    Yes, it is.
17      Q.    By Leonora Lee?
18      A.    That's correct.
19      Q.    And there in the first sentence -- second
20  sentence of this account, she says "The Verde River
21  spreads out wide, and so shallow you could cross it on
22  clumps of grass."
23            Do you see that?
24      A.    I do.
25      Q.    That doesn't sound like a very navigable
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 1  river, does it?
 2      A.    It's rare -- no, actually, I would have
 3  said -- well, nah, nah, nah.
 4      Q.    Could you spell that for her, please?
 5      A.    Yeah.
 6            In general, I would say if you could cross
 7  rivers on clumps of grass, you would have difficulty
 8  getting boats down there, unless you were a very big --
 9  a good jumper.
10      Q.    An ELFer, right?
11      A.    Different kind of ELF, but...
12      Q.    Yeah, that's true.
13            And this is from Cottonwood in Segment 2 in
14  1875?
15      A.    Yes, it is.
16      Q.    Let's go to Slide 93.  No, excuse me, 94.
17            This is another account from 1879 by Charles
18  Willard, right?
19      A.    Yes, it is.
20      Q.    And this is an account that you included in
21  your presentation?
22      A.    Yes, it is.
23      Q.    And it's one you relied upon?
24      A.    We considered it, yes.
25      Q.    And in this account, do you see there in the
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 1  third sentence she talks about -- excuse me, he talks
 2  about the ground being spongy, and when it rained, the
 3  water was absorbed into the ground immediately, so very
 4  little ran into the river channel.
 5            Is that right?
 6      A.    That's what it says, yes.
 7      Q.    And this is pretty close to ordinary and
 8  natural conditions there in 1879, right?
 9      A.    Yes.
10      Q.    Later on in that same quote, he says that the
11  small amount that did run into the riverbed stood in
12  pools.
13            Is that right?
14      A.    That's what it says, yes.
15      Q.    And does a river that's standing in pools
16  sound like it had much flow in it?
17      A.    Depends on the size of the pools and what he
18  means by pools.  But stagnant water is really not
19  consistent with a flowing river.  So there's some
20  technical problems with this.  But yes.  So to answer
21  your question -- let me make sure I have your question.
22  Can you give it to me again?
23      Q.    My question is, does this description that
24  talks about water in the riverbed standing in pools and
25  being stagnant and being polluted with malaria germs
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 1  sound to you like a navigable river, just this account?
 2      A.    Yeah, I would have to say on this account I
 3  don't really have enough information to say navigable
 4  or nonnavigable.
 5            I would say as a general rule, rivers that
 6  are stagnant and not flowing -- well, I can't even go
 7  that far.  I would have to know the specific
 8  conditions.  But, yeah, I would like to help you on
 9  that one, but I'm just not sure I have enough
10  information to make that call.
11      Q.    Later on Mr. Willard says "Most everybody
12  that came to the Valley brought cattle, horses or sheep
13  with them and the stock soon trampled the spongy land
14  down to solid ground, thus causing the rainwater to run
15  into the river channel."
16            Do you see that?
17      A.    I do.
18      Q.    So could this be an instance where the
19  presence of humans and impacts by cattle brought by
20  humans actually could have made the river more
21  navigable --
22      A.    No.
23      Q.    -- again, using that the way we talked about
24  earlier?
25      A.    Yeah.  If Mr. Willard's description were
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 1  factually correct and what he described is actually
 2  what happened and there was actually more water in the
 3  river, having more water in the river is certainly
 4  better for navigation.
 5      Q.    And that's pretty clearly what he says
 6  happened, right?
 7      A.    That's what he said, yeah.
 8      Q.    Slide 96.  We talked some about beaver dams
 9  on Monday.  This account from the Fort McDowell area,
10  Segment 5, in the 1880s refers to the river being full
11  of beaver dams; is that right?
12      A.    That's what it says, yes.
13      Q.    And you don't have any information to think
14  this is not accurate; is that right?
15      A.    Well, I have photographs that don't show
16  beaver dams, certainly not a river being full of beaver
17  dams.
18            And it occurred to me yesterday, as, you
19  know, we've seen this quote about beaver dams and
20  thought about it and, you know, what was that condition
21  and how do we reconcile that with the photos that we've
22  seen, and it occurred to me yesterday, as I was
23  listening to Mr. Lynch, when somebody was asking about
24  whether he had seen beaver dams, and he said yeah, and
25  then described boating past them.
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 1            So, you know, beaver dams may be on side
 2  channels.  Beaver dams may be in the marshy areas that
 3  were adjacent to the river.  So it's possible that when
 4  they say the river, they're talking about the river
 5  corridor and they're talking about these marshy areas
 6  where beavers lived.  That's possible, that.  So, but,
 7  anyways, it seems -- you have this statement, and it
 8  does say full of beaver dams.
 9      Q.    And it specifically refers to the river?
10      A.    Yes.
11      Q.    And it's the same word he uses in the next
12  sentence, where he talks about the river being deep
13  enough to swim cavalry horses?
14      A.    It is the same word.  But in my experience,
15  I've heard people talk about the river and mean
16  different things; similar when we talked yesterday,
17  that little discussion about use of the term channel.
18      Q.    Let's move on to Slide 97.
19            This is another description from -- this is
20  from Perkinsville in the 1890s.  It also talks about
21  beaver dams and the extensive marshes, right?
22      A.    Yes, it does.
23      Q.    Let's go to Slide 99.
24            And I was interested in your discussion of
25  this slide on Monday.  Is it your opinion that because
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 1  the historical accounts are so conflicting, there's
 2  nothing you can draw from them?
 3      A.    No, I wouldn't say there's nothing you can
 4  draw from them.
 5      Q.    But is it your opinion that the historical
 6  accounts on the Verde appear to you to be conflicting
 7  with one another?
 8      A.    Yes.
 9      Q.    So do you think there's benefit of those, of
10  using those historical accounts?
11      A.    Yeah, I would recommend that the Commission,
12  you know, look at those accounts and decide for
13  themselves and consider for themselves, you know, what
14  could that person mean, given all the information that
15  they're going to hear this week and whenever we meet
16  again.
17            So it's evidence, and I think you should
18  consider it.  You know, I'm highlighting these apparent
19  contradictions so that hopefully the Commission says,
20  well, I'm going to think about those contradictions and
21  what they mean in all light of all the evidence that
22  we're going to hear here.  So I wouldn't throw out any
23  evidence.
24      Q.    Let's go on to Slide No. 105.
25            And does Slide 105 show the results of some
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 1  work that you did comparing different USGS topographic
 2  maps?
 3      A.    This right here is the same topographic map.
 4  I just cut it into pieces so I could put it in a scale
 5  that you could see.
 6            And the comparison part where I've talked
 7  about channel shifts is two things.  One is I have this
 8  information digitally, so I'm overlaying it on aerial
 9  photographs.  I'm not showing you that because you
10  would never be able to see everything.
11            The other part of the comparison does relate
12  to the two sets of maps; one from the quadrangle to the
13  north, which is the 1930 photo that covers just the
14  upper part of Segment 5 here, and then to the 1904
15  topographic map.
16      Q.    Okay.  And this Slide 105 says Verde River
17  mostly shown as a single channel on those topographic
18  maps, right?
19      A.    Yes.
20      Q.    And so you would agree with me, and you
21  actually say it here, that there are some situations
22  along the Verde on those topographic maps where you
23  have double or even multiple channels?
24      A.    Certainly double channels there.  I have to
25  look again and see if I saw anything more than that.
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 1  There are conditions today where there's more than two
 2  channels in a couple places.
 3      Q.    And also from this slide, is it true that the
 4  main channel has shifted, really from 1904 to 2014, or
 5  excuse me -- yeah, 1904 to 2014?
 6      A.    Yes, there are places where it has shifted,
 7  yes.
 8      Q.    And it also shifted between 1904 and 1930?
 9      A.    You can see that very clearly in the upper
10  left, of the leftmost of the two maps, yeah.
11      Q.    Did you look at any topographic maps before
12  1904?
13      A.    I don't recall there being any topographic
14  maps before 1904.
15      Q.    So we don't know whether that same channel
16  shifting occurred prior to 1904 also?
17      A.    I would assume that prior to 1904 there was
18  channel shifting.  That's kind of the nature of an
19  alluvial valley.
20      Q.    Okay.  Let's go to Slide 107.  These are your
21  historical photographs.
22      A.    Yes.
23      Q.    Slide 107 is from the 1880s, right?
24      A.    Yes.
25      Q.    Can you tell where this is?
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 1            It's near Fort Verde, right?
 2      A.    Yes.
 3      Q.    I want you to look at -- I don't know if you
 4  can -- this area over here on the left.  Does that look
 5  like it shows at least double channels, maybe multiple?
 6      A.    It does look like it's flowing around an
 7  island there, yeah.
 8      Q.    Can you tell from the photograph whether
 9  there are two channels or more than two channels?
10      A.    Looks to me like there's two channels around
11  the island, yeah.
12      Q.    Let's look at 109.
13            109 is a 1932 photo.  Does that look to you
14  like -- here I'm pointing to right in the middle of the
15  photo.  Would that be a sandbar right there?
16      A.    Are you talking about --
17      Q.    Right under the "O" in "Historical" on the
18  overlay.  Right in there.
19      A.    It would be a point bar, yeah.
20      Q.    Okay, what's the difference between a sandbar
21  and a point bar?
22      A.    Well, point bars can be made of sand.  I
23  guess you could call that a sandbar.  By sandbars, when
24  we were talking about that earlier, I was thinking of
25  things that someone might want to discuss as being an
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 1  obstruction to navigation.
 2            A point bar is kind of outside the wet part
 3  of the river.  So it's no more an obstruction than the
 4  bank would be anywhere else.  So that's not really what
 5  I intended to talk about for sandbars.
 6            Sandbars are more like when I showed you that
 7  picture of the Cimarron River, where you had --
 8  underneath the surface of the water you had sandy sand
 9  waves, raised areas of sand, something underneath the
10  surface of the water --
11      Q.    So when you --
12      A.    -- potentially sticking its nose up and out.
13      Q.    So when you discussed earlier that you didn't
14  think there were any or many sandbars on the Verde, you
15  were excluding things like what we see here on Picture
16  Slide 109?
17      A.    To the area you were pointing, yeah.
18      Q.    What about -- see this other area here sort
19  of right below the "Y" in "Society"?  What does that
20  look like to you?
21      A.    Yeah, that could well be a sandbar.
22            Could be a gravel bar too.  But regardless...
23      Q.    Both of those things are things that come up
24  to the surface and make it more difficult for you to
25  get your boat through, right?
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 1      A.    Well, if you're trying to take your boat over
 2  the bar and where there's land exposed, yeah, you're
 3  going to have some difficulty there.  But in terms of
 4  difficult to get around that, no.  That's just kind of
 5  a common sense thing.  You don't go where the land is.
 6  You go where the water is.  So I wouldn't call that a
 7  difficulty at all.
 8      Q.    Okay, well, let's look to the left and right
 9  of that area.  What do you see to the right?  What do
10  you think that is right there?
11      A.    A little shallow riffle.
12      Q.    And how about to the left?  See that right
13  there?  Does that look like another riffle?
14      A.    I'm glad to see your hand shakes as much as
15  mine does.  I felt kind of bad about that yesterday,
16  but I feel better pointing it out at you.
17      Q.    I'm not offended by that at all, so keep
18  going.
19            Right there.  I think these things have a
20  shaker in them.  If you stand in front of the
21  projector, you can't see it.
22      A.    Right there?
23      Q.    Right there, yeah.
24      A.    That guy right there?
25      Q.    Right there.  What is that?
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 1      A.    That could be a rock.
 2      Q.    Now, Slide 110, this is the photo of the two
 3  soldiers in the boat.  My understanding of your
 4  testimony yesterday was that you thought, from the
 5  topography that's in the background here, this was
 6  about 10 miles from Fort Verde?
 7      A.    That looks like Beasley Flat area to me.
 8      Q.    Okay.  Assuming this boat is at Beasley Flat,
 9  do you have any way to know how the boat got from Fort
10  Verde to Beasley Flat?
11      A.    I know how I would take it there.
12      Q.    Do you know how these folks took it there?
13      A.    No, there's nothing in the photo that says.
14      Q.    Do you have any way of knowing how they got
15  the boat back up the river to Beasley Flat?
16      A.    No, I don't.
17      Q.    Would you row it up the river to Beasley
18  Flat; would you?
19      A.    I think I could row it up the river to
20  Beasley Flat.  It would be more difficult than coming
21  down the river, clearly.
22      Q.    Okay, let's go to Slide 111.
23            111 is a 1914 photograph at Clarkdale.  I
24  believe you testified on Monday that this shows at
25  least two different channels; is that right?
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 1      A.    Yes.
 2      Q.    I want you to look at -- if your eyes are
 3  like mine, you've got to get real close.  This area in
 4  here, does that show -- what is -- does that show
 5  sandbars, do you think, in this part of the river?
 6      A.    They could be sandbars.  I would call those
 7  longitudinal bars, and they could be composed of sands
 8  and gravels, yeah.
 9      Q.    Could that area there, right in there, be
10  braided too, does it look like?
11      A.    Yeah, there's some braiding there.
12      Q.    How about on the right side; could that be a
13  sandbar right over there where I'm pointing all the way
14  to the right, shaking my hand as I do it?
15      A.    Again, that looks like a point bar to me, but
16  it could be composed of sand, sure.
17      Q.    Maybe I misunderstood.  I thought your
18  testimony earlier was the point bar was something that
19  comes out into the -- basically is the bank of the
20  river that comes out, and doesn't really have water
21  around it.  Did I misunderstand that?
22      A.    No, I think you have that right.
23      Q.    Okay, well, this one looks like it has water
24  on the left and the right, right?
25      A.    Are you asking me about this right here, or
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 1  are you asking me about this right there?
 2      Q.    Well, here.  Right there?
 3      A.    This guy?
 4      Q.    Yeah.
 5      A.    And you think there's water on the right of
 6  it?
 7      Q.    Well, that's what I'm asking you.
 8      A.    I don't think there is.
 9      Q.    Okay.  Slide 113.  This is an 1884 photograph
10  near Fort Verde, right?
11      A.    Yes.
12      Q.    And you talked about this photograph in your
13  testimony on Monday and what your impressions of the
14  photograph were.
15            Doesn't this photograph show two channels?
16      A.    I see one channel and I guess what could be a
17  second channel; could very also like just be a little
18  backwater area, a little slew or something like that.
19  I don't see the connectedness to the river.
20      Q.    Okay.  Could that also be a sandbar those
21  folks are standing on?
22      A.    I'm sure there's sand in it.
23      Q.    So you can't tell from this photo whether
24  either one of those two places where water is shown is
25  actually the channel?
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 1      A.    My interpretation is the area towards the top
 2  is the main channel, and the area where the little boy
 3  is squatting down on the bank is probably a side
 4  channel or a slew.  And I'm guessing, from the clothes
 5  that the two women are wearing, that they probably did
 6  not wade through the river out onto an island.  So my
 7  guess is it's connected.
 8      Q.    Okay.  But you can't tell from the photo
 9  because we can't see the rest, we can't see the other
10  end of that, right?
11      A.    We can't see the other end of it, but, you
12  know, we have some clues, and I feel comfortable in my
13  interpretation.
14      Q.    Slide 1 -- we just did 113.
15            Slide 116.  This is a photograph, it looks
16  likes 1887, south of Camp Verde, right?
17      A.    That's correct.
18      Q.    Do you see on the upper part of the
19  photograph, it looks like there's some vegetation
20  coming out over the river?
21      A.    Yes.
22      Q.    Are those strainers?
23      A.    If they reach the water surface and there
24  were solid parts of it that extended into the water,
25  they could be strainers.  If it's hanging over, just
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 1  kind of dangling over, typically we call those
 2  sweepers.
 3      Q.    What would you call what's in the foreground
 4  of the photo?
 5      A.    Looks like a root wad or some other debris
 6  that's piled up there on a stick or a branch or
 7  something.
 8      Q.    Okay.  Both of those things would make
 9  navigation more difficult, right?  Both the strainer --
10  both the vegetation at the top and the root wad at the
11  bottom would make it more difficult than if they
12  weren't there?
13      A.    Well, I've paddled this reach many, many
14  times in similar conditions, and it's nowhere close to
15  difficult.  It's quite easy.  But if, by difficult, you
16  mean if I rammed my boat into the log or the mat, yeah,
17  I would stop there, and I would go a different
18  direction after that.
19            And if I were in the fringes of the channel
20  and you -- which happens a lot.  You get on the fringe
21  of the channel and there's a sweeper or tree hanging
22  over there, you duck down and lose your hat and your
23  sunglasses and go back and pick it up.
24      Q.    Let's go to Slide 117.
25            This is another historical photograph, Oak
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 1  Creek, Verde River near Oak Creek, 1880, right?
 2      A.    That's what it says, yes.
 3      Q.    Do you think this photograph shows any rapids
 4  or riffles?
 5      A.    Certainly nothing I would call a rapid to be
 6  concerned about.  So there's -- okay, so here we get
 7  into terminology again.  So rapids and riffles.  When
 8  Don talks about rapids, he would tend to distinguish
 9  them from riffles.  That's what I'm understanding from
10  listening to him speak.  We've never had a conversation
11  on this topic.
12            A geomorphologist describing a river is
13  probably going to lump all of the rapids as riffles,
14  from a geologic.  They're not thinking about boating.
15  They're thinking about the physical description of the
16  river.
17            So I'm both a boater and a geomorphologist,
18  so the terminology sometimes gets a little crossways.
19  So, yeah, I do see something in the foreground there
20  right where the river appears to enter.
21      Q.    Are you talking about down here?
22      A.    That has some characteristics of a riffle
23  right there.  It's a very minor riffle.  Certainly I
24  wouldn't call it a rapid.
25      Q.    What about up there?  Do you see how the
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 1  photograph of the river changes up in that area?
 2      A.    Yeah, my quality is better here, so...
 3      Q.    Okay.
 4      A.    There could be a riffle there as it gets
 5  around the bend.
 6            In this area right here, there could be a
 7  riffle there.
 8      Q.    How about right there at the bend?  Do you
 9  see that feature right there?
10      A.    Yeah, there's an eddy line of sorts, and my
11  interpretation of that is, no, it's not a riffle.  And
12  based on looking at the extension as it goes to the
13  segment that's more perpendicular to the viewpoint of
14  the camera, is there's high reflectance on the water,
15  so I would assume that that's not a riffle there.
16  That's more of an eddy line as the current goes around
17  the bend.
18      Q.    Okay.  Let's go to Slide 118.
19            Would you agree with me that this slide shows
20  some braiding there in the middle section?
21      A.    I'm taking my time here answering because if,
22  by braiding, what you mean is there are places where
23  the river splits into two channels, if you want to call
24  that braiding, then, yeah, that's braiding.
25            That's not really the definition of braiding
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 1  that I would use.  And, you know, we can go through all
 2  these photos, and many more, that I'll concede to you
 3  that there are places where the channel splits into two
 4  channels; there are some places where it splits into
 5  three.  But, again, I'll go back and say I'm in no way
 6  conceding that this river is a braided river.
 7      Q.    Okay.  But you would agree with me that right
 8  in this area in the middle -- this is the same
 9  photograph, I think, right, both sides?  In this area
10  in the middle, right in there, there's at least two
11  channels in there?
12      A.    There are.  There are two channels there,
13  yes.
14      Q.    One of them goes around to the left, and
15  another one looks like it goes up through the bushes to
16  the right?
17      A.    Yes.
18      Q.    Okay.  And there's even some little side -- I
19  don't know if you can call those channels.  There's
20  some other -- something else going on right there where
21  I'm pointing in the middle of the photograph, right?
22      A.    Yeah.  There's some kind of a bar there and a
23  riffle and some kind of flow paths that go over there.
24      Q.    What would you call that structure that you
25  see in the photo right there?  Is that a point bar?
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 1      A.    It looks like some kind of point bar, yes, to
 2  me.
 3      Q.    And you already, I think, said there was a
 4  riffle down here in the bottom, right, right there?
 5      A.    Did we talk about this one?  I thought we
 6  talked about a different one.
 7      Q.    Oh, okay.  Is that a riffle right there in
 8  the bottom?
 9      A.    It could be.
10      Q.    Slide 119.
11                 CHAIRMAN NOBLE:  Mr. McGinnis?
12                 MR. MCGINNIS:  Yes.
13                 CHAIRMAN NOBLE:  Let's eat lunch.  Let's
14  come back at 1:30.
15                 (A lunch recess was taken from
16  12:08 p.m. to 1:28 p.m.)
17                 CHAIRMAN NOBLE:  Let the record show the
18  presence of the Commission.
19                 And, Mr. McGinnis, you're ready to go
20  again.
21                 MR. MCGINNIS:  Okay.  Thank you,
22  Chairman.
23  BY MR. MCGINNIS:
24      Q.    I think we left off at Slide 119.  Is that
25  the same photo as Slide 107?
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 1      A.    I believe it is.  Let's check.
 2            Looks the same.
 3      Q.    Slide 122.  This says "Camp Verde Dam Site
 4  circa 1920."  Is it your understanding this is at the
 5  Verde Falls?
 6      A.    Yes.
 7      Q.    Do you see sandbars in this photo?
 8      A.    There are some kind of bars along the edge
 9  there, yeah.
10      Q.    On the downstream -- downstream of The Falls
11  right there, or are you looking someplace else?
12      A.    No, that's where I'm looking, yeah.
13      Q.    I'm sorry.  You said that is where you're
14  looking?
15      A.    Yes.
16      Q.    And is there another one or something, a
17  riffle downstream of those sandbars?
18      A.    You know, this will be great in the record,
19  but the red dot of your thing was over a riffle there,
20  yes.
21      Q.    Okay.  So there's sandbars that look like
22  they're downstream from The Falls; is that right?
23      A.    There's some kind of bar there.  Whether
24  they're sandbars or gravel bars, there's some kind of
25  bar there, yes.
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 1      Q.    And there are riffles that look like they're
 2  downstream of whatever those bars are toward the bottom
 3  end of the picture?
 4      A.    There are riffles also in the picture, yes.
 5      Q.    Okay.  Let's go to Slide 124.  This also says
 6  "Camp Verde Dam Site."  This is also Verde Falls then,
 7  right?
 8      A.    Yes.  Yes, it is.
 9      Q.    Slide 125.  This says "Verde River, 1934."
10  Is it your understanding this is also in the area of
11  the Camp Verde dam site near Verde Falls?
12            125.
13      A.    Yes.  We're looking at -- hang on just one
14  second.  Okay.  I'm just checking the projection there.
15            You know, I'm not exactly sure of the
16  location of this, now that I'm looking at it here.
17  There are three dam sites that are noted here, Dam
18  Site 5, 1 and 2 on the photo.  These are the Verde
19  River.
20            You know, when I first looked at this, I took
21  this to be the dam sites that were downstream; and now
22  I'm not exactly sure.  But I did borrow this photo from
23  Mr. Littlefield's -- Dr. Littlefield's report, so I
24  would defer to him if he had a better location for
25  that.
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 1      Q.    Okay.  But you think it's somewhere in
 2  Segment 4?
 3      A.    If it's where I thought it was, and that's
 4  how I interpreted it at the time; but as I sit here
 5  right now, I'm doubting myself.
 6      Q.    I'm going to point again.  It looks like
 7  there's a big bend in the river right there, right?
 8      A.    Yes, there is.
 9      Q.    Okay.  And what I think is upstream from the
10  bend, in this area right here, is that a sandbar or
11  gravel bar that I'm pointing to upstream from the bend
12  on the extreme left portion of the picture?
13      A.    It's some kind of a bar, yes.  And, in fact,
14  it looks -- I was staring at that myself and wondering
15  if that was the same form you were looking at in the
16  earlier photo.
17      Q.    And how about below the bend on the right
18  side of the photo, in this area here?  What would you
19  say?  I'm sorry.  Right there.  Do you see that?  Just
20  above the bottom of the photo, left side of the river.
21      A.    Yeah, that's a point bar right there.
22      Q.    How about on the other side of the river a
23  little further downstream; does that look like maybe
24  there's some braiding or something in there?
25      A.    No, I don't really see braiding there.  I do
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 1  see a bend in the river and probably a riffle at the
 2  approach.  That looks to me like a bar across the
 3  floodplain, at least on the side that you were pointing
 4  at right there.
 5            Yeah.  No, I don't see braiding right there.
 6            And, you know, if it would speed things
 7  along, I will concede to you that there are many point
 8  bars and gravel bars along the Verde River.
 9      Q.    And some braiding?
10      A.    There are spots where it splits into multiple
11  channels, and, yes, some people would call that
12  braiding, and there is braiding in the high flow
13  channel, as I've said a number of times; but I'd say
14  dominantly that it's a single channel.
15      Q.    Okay, let's go on to Slide 126.  And,
16  unfortunately, this is the last photo, so you did speed
17  things along, but we did it at the end, so...
18            126, is this -- my question is, is this the
19  same photo that was on Slide 109 that we already talked
20  about?
21      A.    Could well be.  Let's double-check.
22      Q.    Even I don't want to ask the same questions
23  twice.
24      A.    Yes.
25      Q.    And in Slide -- which one do you have up
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 1  there, Jon?
 2      A.    126.
 3      Q.    126, it says it's Segment 5; and in Slide 109
 4  it says it's Segment 4.  Is that just because it's hard
 5  to tell where it is?
 6      A.    Yeah.  My guess right there is -- no, I do
 7  believe this is in Segment -- oh, yeah, it says below
 8  the dam site.  Hmm.  It may be Segment 4 then if that's
 9  correct.  That may be an error.
10      Q.    Well, only one of them is an error, right,
11  because you've got two different segments?
12      A.    Well, I suppose, you know, statistically it's
13  possible that both are in error, but no.
14      Q.    I was trying to give you --
15      A.    No more than one of them is right.
16      Q.    I was trying to give you the benefit of the
17  doubt on that one.
18            Let's go to Slide 127.  We're out of the
19  photos now, into the historical boating accounts.  127.
20            The third and seventh bullets on this page
21  talk about some of the boating at the Forts.  The third
22  and seven bullets both say that a raft or a boat were
23  used as ferry during high flow.  Do you see that?
24      A.    Yes.
25      Q.    Do you agree that there's nothing in these
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 1  two historical accounts that talk about any boat being
 2  used at either one of these Forts at other than high
 3  flow conditions, right?
 4      A.    Not in those accounts, that's correct.
 5      Q.    And this one actually says at least one of
 6  the rafts at Fort McDowell actually capsized?
 7      A.    Yes.
 8      Q.    Is that right?
 9      A.    Yes.
10      Q.    Slide 128, this is the Willcox and Andrews
11  account from February 1883; is that right?
12      A.    Yes.
13      Q.    Would you agree with me that February is the
14  month of the highest average flow of the Verde on any
15  of the 12 months?
16      A.    Yes.
17      Q.    And, actually, quite a bit higher than any
18  other month except March?
19      A.    On average.  The average in February is
20  higher than -- it's quite a bit higher than the summer
21  low.
22      Q.    Do you know how much higher February is, on
23  average, than the other months, excluding March?
24      A.    No.  I could look it up.
25      Q.    Let me help you.
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 1            Mr. Fuller, I've handed you another excerpt
 2  from Exhibit EI 31, old exhibit evidence 31.  Does the
 3  cover page of this look like it's from your 2003
 4  report?
 5      A.    Yes, it does.
 6      Q.    Okay.  Page 7-20 is the page I've attached;
 7  has Table 7-13.  Would that be the place you were going
 8  to look and see how February flows at McDowell compared
 9  to the other months?
10      A.    It was one of the places I would have looked,
11  yeah.
12      Q.    Okay.  And on that, if you look at the flow
13  rate, February has an average flow rate of 2,121 cfs,
14  according to your table here, right?
15      A.    For the period between 1905 and 1909, yes.
16      Q.    Okay.  March as 1,942 cfs, right?
17      A.    During that period, correct.
18      Q.    And every other month is 1,000 or less,
19  roughly 1,000 or --
20      A.    Yes.
21      Q.    -- less?
22      A.    Yes.
23      Q.    Let's go to Slide 133.
24            This was the account of floating logs or
25  post-account of floating logs from 1894, right?
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 1      A.    Yes.
 2      Q.    And your last bullet there says "Scheme
 3  abandoned due to threat to Arizona Dam."
 4      A.    Yes.
 5      Q.    And you talked about that a little bit on
 6  Monday, right?
 7      A.    I did.
 8      Q.    And so you don't know if -- let me ask you
 9  another question.
10            You don't have any information to show that
11  this attempt ever actually occurred?
12      A.    No.
13      Q.    And you --
14      A.    Well, the attempt occurred?
15      Q.    Did anybody actually float logs all the way
16  down the river, based off this account?
17      A.    The account says that they loaded the wood
18  into the river, at least some of it, and then someone
19  said, whoa, let's not do it.  But it doesn't actually
20  say whether they took the lumber out or whatever they
21  did.
22      Q.    Let's go on to Slide 134.
23            This is the account of using a boat to
24  construct a rock dam at Perkinsville in June of 1899;
25  is that right?
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 1      A.    That's right.
 2      Q.    And you don't have any information to know
 3  how far the boat traveled along the river this time?
 4      A.    No.  As I mentioned yesterday, we don't have
 5  much information there at all, whether they were using
 6  the dam, they were using water impounded behind the dam
 7  to float the boat, what they were doing.  And so what
 8  you see there is about all we have.
 9      Q.    And you don't know if the boat was actually
10  even used to carry rocks?
11      A.    No, I don't.
12      Q.    It could have been used to carry workers out
13  to the dam, right?
14      A.    Could have been.
15      Q.    Slide 135.  This is Ralph Palmer from the
16  winter of 1903, correct?
17      A.    That's correct.
18      Q.    And this account occurred during the winter?
19      A.    That's what it says, yes.
20      Q.    And as we looked in the other chart a minute
21  ago, winters typically have some higher flows in it,
22  right?
23      A.    The winter flows are pretty reliably higher
24  than the summer flows.
25      Q.    And this boat didn't actually go upstream,
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 1  right?
 2      A.    That's correct.
 3      Q.    It just went downstream.
 4            Okay, 136.
 5            This is the iron boat account.  If you look
 6  at your third bullet there, it says "Two iron boats."
 7  You found a third boat.  Could you tell from the
 8  accounts whether all three boats were iron or whether
 9  there were two iron and one something else?
10      A.    Well, they were for sure two iron boats.  One
11  of the newspaper articles just says that a
12  Mr. Armstrong -- it may have used his first name, but
13  Armstrong went and procured, got a boat somewhere, I
14  think at Camp Verde, and decided he was coming along.
15  Doesn't say much about his boat.
16      Q.    And the seventh bullet there says they
17  planned to do portages, right?
18      A.    Yes.
19      Q.    And the slide also says that three of the
20  people gave up on the whole attempt?
21      A.    Yes.
22      Q.    And the last bullet says the boat was too
23  heavy?
24      A.    Yes.
25      Q.    And we don't have any information about how
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 1  heavy the boat was, right?
 2      A.    Other than the fact it was iron, but we don't
 3  know how long it was or what its draw was or what its
 4  depth was or anything like that.
 5      Q.    And we don't really know that the boat that
 6  was too heavy was the boat that was iron, right?
 7      A.    No, I think it says that they became tired of
 8  dragging the boats through the rocks, and I don't think
 9  that account talks about the third, the other boat.
10            Yeah.  No, I'm fairly confident that they
11  were talking about the iron boats.
12      Q.    137.
13            This is the account of the folks that wrecked
14  and lost their gear and walked to Mesa, right?
15      A.    Yes.
16      Q.    I saw one of them that talked about these
17  guys walking bare foot.  Is this the same one?
18      A.    Yes.
19      Q.    And I think you said in your testimony on
20  Monday that you just assumed that Verde country meant
21  someplace up in the middle Verde?
22      A.    I did.
23      Q.    And nothing in the account says that, right?
24      A.    It does not use the name Camp Verde or Jerome
25  or any of the communities, but I think most people
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 1  would agree that Verde country means -- also, given
 2  where you would get into that reach, that would be the
 3  logical place.  So I have reasons to believe that; but,
 4  you're right, it doesn't specifically state that they
 5  got on at Camp Verde or a river mile or anything like
 6  that.
 7      Q.    And you actually measured, I think you said
 8  on Monday, you measured 60 miles up from Mesa?
 9      A.    I measured it a couple of ways, yes.
10      Q.    Slide 138.  This is Stevens and Webber in the
11  spring of 1917, correct?
12      A.    That's correct.
13      Q.    It says it was during spring runoff, correct?
14      A.    Correct.
15      Q.    And they couldn't make it past the Verde
16  Falls?
17      A.    That's correct.
18      Q.    So the Verde Falls apparently didn't drown
19  out that year, or at least while they were there?
20      A.    It doesn't say why they couldn't make it,
21  whether they looked at it and said this is more than I
22  anticipated; but just says they didn't go by it.
23      Q.    Slide 139.
24            You can probably tell I'm trying to go faster
25  this afternoon.  If I --


Coash & Coash, Inc.







VERDE RIVER     VOLUME 3     12/17/2014 Page 695


 1      A.    I'm all for that.
 2      Q.    If I'm hurrying you, just let me know; but
 3  I'm just trying to get through.
 4            Slide 139, the last bullet, again, this talks
 5  about the account of Segment 3 between 1910 and 1920.
 6  The citation there you have on the last bullet, is that
 7  to your 2003 report?
 8      A.    Yes, I believe so.
 9      Q.    Do you know if there's any primary source for
10  that quote that you have there at the bottom?
11      A.    No, I think I specifically stated that
12  yesterday in my -- or Monday in my discussion; that
13  this is what we have.
14      Q.    Slide 144, this is where you talk about 13 of
15  the 17 accounts were successful?
16      A.    Yes.
17      Q.    And I think maybe you talked about this
18  already on Monday, but are 5 of those 17 accounts the
19  Day brothers?
20      A.    Yes.
21      Q.    If you were a businessman and --
22      A.    I am a businessman.
23      Q.    Okay.  If you were a businessman that had to
24  move product.  You don't make tangible product,
25  right --
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 1      A.    Yes.
 2      Q.    -- through your business?
 3            So if you were a businessman that
 4  manufactured something and you had to move it from one
 5  place to another to take it to your market and you had
 6  several alternative forms of transportation and one of
 7  them had a success rate of actually getting your
 8  product there of 13 out of 17 and the other two had
 9  higher success rates than that, would that affect which
10  route you chose?
11      A.    All other things being equal, I would take
12  the route that had the highest success rate and the
13  cheapest price, all other things being equal.
14      Q.    Let's move on to Slide 148.
15            In the sixth bullet there, it says "Does
16  Record Beaver Trappers Using Boats."
17            Do you see that?
18      A.    Yes, I do see that.
19      Q.    And when you talk about trappers there, are
20  you talking about the two Day brothers?
21      A.    Yes.  They were trappers, yes.
22      Q.    Any more than those two that you're referring
23  to?
24      A.    Let me go back and look through my accounts
25  here and make sure I give you an accurate answer.
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 1            That's what I was remembering.  Yes, Fogel
 2  and Gireaux from 1931 were on a five-week trapping
 3  trip.  And I'm also assuming that where it described
 4  people as taking guns or hunting, that they were not
 5  trapping, that they were hunting.
 6      Q.    And that was -- was the account you just
 7  talked about the one from poststatehood that you and I
 8  talked about this morning?
 9      A.    Yes.
10      Q.    So other than Day, the only one at or near
11  statehood -- well, Day was the only one that was at or
12  before statehood, right?
13      A.    That's the only written account we have,
14  correct.
15      Q.    The last bullet on Slide 148 says "Presence
16  of Beaver Dams Would Be Incentive not Obstacle."
17            And you testified about that a little bit on
18  Monday, right?
19      A.    Yes.
20      Q.    Could the presence of beaver dams be not only
21  an incentive, but also an obstacle?
22      A.    Yeah, I think you heard from Mr. Farmer, and
23  it's my own experience as well, that beaver dams really
24  aren't much of an obstacle at all.  You know, you pull
25  your boat in and out of the water every day when you
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 1  make camp.  Pulling it over a beaver dam is not much
 2  different than that.  So it's not much of an obstacle.
 3  That's where I would put that.
 4      Q.    Doesn't that depend on how many beaver dams
 5  there are in the river?
 6      A.    The number of beaver dams?  It's really such
 7  a minor inconvenience that the number of them is --
 8  it's trivial.  But I suppose, yeah, if there were tens
 9  of thousands of beaver dams in a couple of miles, then,
10  yeah, I think you would probably be a little annoyed by
11  that.  But that's not my understanding of how beaver
12  populations work.
13      Q.    There wouldn't be any trees left if there
14  were 10,000 beaver dams, right?
15      A.    Probably not.
16      Q.    Slide 150.
17            You talk again more about beaver dams.  The
18  last bullet says "Beaver dam raises water depths
19  upstream of dams."  And that was your testimony on
20  Monday, right?
21      A.    Yes.
22      Q.    And I think you also testified on Monday that
23  it can reduce the flow and the depth downstream of
24  dams?
25      A.    That doesn't reduce the flow, because the
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 1  beaver dams don't store water.  They delay water.  So
 2  it keeps going through.  So it's a complete continuity.
 3  They have such low volume that there's no real storage
 4  effect at all.
 5            So the same flow volume; you'll find the same
 6  flow volume.  You'll also find that typically where
 7  I've seen beaver dams, they're at the tops of riffles.
 8  So the depth is naturally lower in the riffle than it
 9  would be in the pool.  So it accelerates the depths in
10  the pool.  It probably doesn't change the depths in the
11  riffle much at all.
12      Q.    Changes the velocity downstream?
13      A.    No, I can't say that it would change the
14  velocity downstream.  Should be about the same.  Might
15  be a little lower.  I don't know.  I have to think
16  about that one.  But, offhand, I would say not
17  substantively different from a boating perspective.
18      Q.    Slide 154 then.
19            This is your sort of summary of other factors
20  relating to the geology of the river, right?
21      A.    That's correct.
22      Q.    And the sixth bullet there, you say
23  "Sandbars:  some in Segment 5" --
24      A.    Yes.
25      Q.    -- do you see that?
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 1            You would agree, based especially on the
 2  discussion we have had so far today, there are sandbars
 3  or point bars or gravel bars or other types of bars in
 4  places other than Segment 5 on the river?
 5      A.    There are certainly point bars throughout
 6  much of the Verde River, yeah.  And there are
 7  definitely gravel bars, particularly downstream of
 8  Beasley.  And we saw some things that we could say,
 9  well, those are bars composed of sand, and if you want
10  to lump those into categories of sandbars.
11            But understand what I'm saying.  When I was
12  talking about sandbars, I'm talking about river-wide
13  features of sand subsurface, and that's not really
14  something that I've seen on the Verde.  We've seen
15  pictures of sand adjacent, and we saw one picture where
16  there was some shallow water there that probably had
17  some sand in amongst the gravel, but...
18            So I would say sandbars are the exception
19  rather than the rule on the Verde.
20      Q.    But we did see some in the historical photos
21  where it looked like there was a shallow area of sand
22  somewhere in the middle of the river?
23      A.    It could have been sand.  Could well have
24  been gravel as well.
25      Q.    Let's go to 163.
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 1            I think we talked about this a little bit
 2  already in the context of a different slide.  It's the
 3  bar graph there.
 4            This does show that the reservoirs on the
 5  Verde cause the flows in the river to be more than they
 6  would have otherwise at some months of the year?
 7      A.    Yeah.  The point of this slide was to
 8  demonstrate that the presence of the dams and the way
 9  they're operated for water supply, it does change the
10  annual hydrograph to some degree, and compared to the
11  depleted flow condition, it raises the discharge in the
12  summer months.
13      Q.    Let's go to Slide 166.  This is just one of
14  your rating curves, right?
15      A.    Well, it's technically not the rating curve,
16  but it's a table based on the rating curve, yes.  I
17  have it labeled as Rating Curve.
18      Q.    The table is the result of your work on the
19  rating curve, correct?
20      A.    Yes.
21      Q.    On the columns Flow Rate, Average Depth,
22  Average Velocity, and Top Width, I would like you to
23  tell me which of the numbers -- the numbers in which of
24  those columns are calculated versus measured.
25            Do you understand my question?  It wasn't
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 1  very good, but...
 2      A.    No, I think I understand what you're saying.
 3            The process we use to develop these rating
 4  curves is described in the Land Department report, but
 5  we took data, historic rating curve data, to the extent
 6  possible, and modern rating curve data, or that was the
 7  only data that were available; and then we presented
 8  that as an average based on knowing the flow rate and
 9  an average depth.
10            So there's some -- there's an observational
11  component of this.  There's a computation component to
12  all of them.  It's a combination.
13      Q.    So at a particular stream gage, someone could
14  measure the flow rate, the depth, the velocity, and the
15  top width?
16      A.    You can measure those things, yes.
17      Q.    And what did you do with those measured
18  points to get to this table?  That's what I'm trying
19  to --
20      A.    Yeah, we plotted out those data sets, depth
21  versus discharge.
22            And if somebody could provide me with the
23  report, I can go back and look at the exact process, to
24  make sure I describe this correctly.
25                 MR. HOOD:  Mark, do you want to do that?
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 1                 MR. MCGINNIS:  If he wants it, yeah,
 2  that's fine.
 3  BY MR. MCGINNIS:
 4      Q.    I'm just trying to understand how you got
 5  there.
 6      A.    Thank you.
 7                 MR. HOOD:  For the record, this is
 8  Exhibit 31, old evidence, Verde report.
 9                 MR. SLADE:  This is the same one, but
10  bound, so it's going to be a little easier.
11                 MR. HOOD:  Do you want this to follow
12  along?
13                 THE WITNESS:  Okay, I'm looking at this
14  exhibit, which is old evidence 31.  It's the 2003
15  version of the Land Department report, and I'm in
16  Chapter 7 on Page 7-12.
17                 Reading about halfway down the page, it
18  says Hydraulic Rating Curves, the title of the section.
19  Hydraulic rating curves relate stream depth --
20  BY MR. MCGINNIS:
21      Q.    Let me interrupt you just a second.  I'm fine
22  with you reading it.  You can also sort of give us a
23  general layman's description of how you did it.  Either
24  way you want to answer the question is fine, but I'm
25  not asking for a lot of technical information.
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 1      A.    Okay.
 2      Q.    Just a general idea of how you got that,
 3  whether it's calculated versus measured; and however
 4  you want to answer the question, though, that's up to
 5  you.
 6      A.    Yeah, we had historical measurements of
 7  stream stage, velocity, and discharge.  And we had more
 8  recent streamflow characteristics, also, from USGS gage
 9  stations.
10            The historical data were available from the
11  Clarkdale, Camp Verde, and McDowell stations.  So we
12  took the stage, velocity, and discharge from the period
13  closest to statehood.  And stage was then related to
14  depth.
15            We estimated the top width and the velocity
16  where they weren't reported using something called
17  Manning's equation.  And if you want me to explain
18  that, I will.
19      Q.    No, please.
20      A.    It's an equation that anyone can use,
21  assuming that the channel were rectangular.
22            So we made the assumption that the channel is
23  shaped like this, and I've got my hands in the shape of
24  a rectangle, rather than the natural shape of a
25  channel, which would be somewhat more parabolic.
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 1            The consequence of that is that you
 2  underestimate the maximum depth.  And I think I have a
 3  slide, that perhaps you'll ask me questions about in a
 4  few minutes here, that illustrated the differences
 5  between average and maximum.
 6            So that was the basic process of what we had
 7  at that time.
 8      Q.    Okay.  So on this table, what does the
 9  Average Depth column represent?
10            Is it the average across the cross-section,
11  or is it the average up and down a stretch of the
12  river?
13      A.    It's specifically at the cross-section from
14  which the rating data were developed, making the
15  assumptions that we talked about, that I just read to
16  you right there.  So that would be the average at that
17  section.
18            And I spent some time yesterday, because if I
19  could turn back the clock and do my rating curves
20  differently, I think I would go out there in my boat
21  and I would take a depth measurement every 500 feet
22  down the river at the maximum point in the channel in
23  each segment and say that's the average depth of this
24  river at this particular flow rate.
25            The problem is you would need to be out there
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 1  a lot, which I wouldn't mind, but it would get kind of
 2  expensive, I think, for the State, to try to give a
 3  better representation of what you just asked me, what
 4  does it look like up and down the river.
 5            So this is a specific point, and it's a
 6  specific point near where the gage is located.  And I
 7  think that these depths are more representative of
 8  riffles than they are of the pools.
 9      Q.    Okay, but this, because it's a cross-section
10  at a gage, it really doesn't mathematically say
11  anything about the depth upstream or downstream from
12  the gage.  As a scientific matter, just this data talks
13  about this particular cross-section?
14      A.    That's correct.
15            And it's fuzzier than that, if you really
16  want to get into it, but...
17      Q.    If it gets fuzzier, I don't think I want to
18  get into it.
19      A.    There you go.
20      Q.    Unless my -- if what I'm saying is wrong, I
21  guess I want to get into it.
22            What I'm saying is, does this represent just
23  the average depth across the cross-section of the
24  stream?
25      A.    Yes.
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 1      Q.    If it's more complicated about why that's
 2  true, as long as that's true, I'm okay with that.
 3      A.    But to tell you the truth, actually, you made
 4  the statement is it true.  I think it's underestimating
 5  the depths of the segment in general, but it's probably
 6  as true as we can get with the data set that I had.
 7      Q.    But, again, this data is just for the
 8  cross-section across the river at the particular site
 9  of the gage?
10      A.    At or near that gage, yes.
11      Q.    So if there was one of the deep holes that
12  Mr. Farmer talked about yesterday just upstream from
13  the gage, this data wouldn't say anything about that?
14      A.    That's correct.
15      Q.    And if there was a very shallow sandbar just
16  downstream from the gage, this data wouldn't say
17  anything about that either?
18      A.    Yeah, unless that's where they were taking
19  the depth measurements for that particular test.
20      Q.    Let's go to Slide 168, and I want to ask you
21  some questions about 168 and 169.
22            It looks to me, and this is -- 168 is the
23  rating curve for Segment 3 near Camp Verde.  169 is the
24  rating curve for Segment 4 at Tangle Creek.  Is that
25  right?
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 1      A.    Yes.
 2      Q.    And the flow at Tangle Creek is higher,
 3  generally, on the tables?
 4      A.    Yes.
 5      Q.    Okay.  And the width at Tangle Creek is
 6  narrower --
 7      A.    Yes.
 8      Q.    -- than Camp Verde?
 9      A.    Yes.
10      Q.    Okay.  And the depth at Tangle Creek is
11  shallower than at Camp Verde?
12      A.    Yes.
13      Q.    Tell me why that is.
14            Do you understand what I'm asking?
15      A.    Doesn't make sense, does it?
16      Q.    Do you understand what I'm asking?
17      A.    Doesn't make sense, does it?
18      Q.    Doesn't make -- well, I think I know why it
19  makes sense, but I want you to tell me.
20      A.    Well, I don't think it does make sense.
21      Q.    Okay.
22      A.    I think it's the -- it's the date that we had
23  from the -- these are the results you get from the
24  data.  And this is why I spent some time Monday saying,
25  you know, you look at these data and you go maybe this
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 1  wasn't the best approach to come up with depths.
 2            And, particularly, you know, I can buy that
 3  1.2 feet at 84 cfs near Camp Verde in the riffles,
 4  yeah, I can buy that.  A velocity of .4 feet per
 5  second, that seems a little low.
 6            I move down to Tangle Creek and see 120 cfs,
 7  and it's .8 feet, with a top width of 40 feet.  That
 8  seems too low.
 9            But that's what the data say.  And so, you
10  know, this is the nature of science.  You know, you get
11  data, you put it in front of you, and you look at it
12  and say this makes sense, it doesn't make sense.  You
13  try to fit it in with the reality of what you know.
14            You know, as a geomorphologist and an
15  engineer, you know, the engineering part of me says,
16  okay, I've run the equations and I've done the
17  analysis.  These are my results.  There you go.
18            The geomorphologist part of me says, okay,
19  let's go out there in the field and take a look at it,
20  and let's go stand in the river and say does this make
21  sense.  And I would say this is a case where I look at
22  this data set and go ah.
23            So why do we, in 1993, when we developed this
24  stuff, why did we say, well, I guess that's good enough
25  for now, and put it in the report and put a seal on the
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 1  front of it?
 2      Q.    That wasn't my next question, but you can
 3  answer that.
 4      A.    Okay.
 5      Q.    Go ahead and answer it.  I don't want to cut
 6  you off.
 7      A.    Yeah, well, it's important to me because, you
 8  know, we're trying to do good work here, good science
 9  and whatnot.
10            I guess we got to the conclusion that, you
11  know, those depths are greater than the minimum
12  threshold depth, so we know they're low, but they're
13  high enough.
14      Q.    But one would just logically think if you
15  take the same -- if you take a higher flow of water and
16  put it through a narrower channel, that it's going to
17  be deeper.
18      A.    You've got the makings of a hydrologist
19  there.
20      Q.    I doubt it, but --
21      A.    It's a lot more fun than lawyering.
22      Q.    You get to go on a lot more boat trips, I
23  know.
24            Does the slope or the velocity have anything
25  to do with the thing you and I are struggling with
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 1  here?
 2      A.    It could.  It could, but you would ex -- see,
 3  the problem is the velocity there.  The velocity is not
 4  bumping up as much as I would expect it to say, yeah,
 5  there's a strong slope effect there.
 6            You've got some basic continuity issues here.
 7  So if I know the width, I know the depth, I know the
 8  velocity, it should -- you know, we can take out our
 9  calculator and make sure the math works out right.  I'm
10  pretty sure they do.
11            Yeah, I'm not sure that slope is the answer
12  there.
13      Q.    So you would agree, based upon what you just
14  said, I think, that these two don't seem to work
15  together; something seems wrong in at least one of
16  them?
17      A.    They're not what I would expect.
18      Q.    Let's go to Slide 179.
19            And I think you and I have done this so many
20  times you anticipated my question on Monday.  But I
21  think what you said was Segment 0-A and 0-B, you've
22  opined that they're not navigable; Segment 1 you think
23  is, right?
24      A.    That's correct.
25      Q.    And that distinction between 0-B and 1 occurs
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 1  at Forest Road 638?
 2      A.    Thereabouts, yes.  That's where I've drawn
 3  the line.
 4      Q.    And so I think in anticipation of the
 5  question, at least in my mind, that I was going to ask,
 6  there's not something magically that occurs at Forest
 7  Road 638 that makes it all of a sudden navigable?
 8      A.    No.  I spent some time trying to explain that
 9  yesterday or Monday, yeah.
10      Q.    Well, you spent your time well, because I
11  think I at least understand that, so I'm not going to
12  ask you the 15 different questions I was going to ask
13  you about that.
14            Is the fact that there is access to the river
15  at Forest Road 638, does that play into the
16  navigability determination, in your opinion?
17      A.    It plays into the piece of the navigability
18  as to where people have boated.  So it allows people to
19  get in at that point.  And should that road have gone
20  in maybe as far upstream as 2 miles upstream, that
21  might have played into my decision there, but...
22      Q.    So you think physical access to the river is
23  an element of the determination of navigability?
24      A.    It can be.
25      Q.    Let's go to Slide 188.


Coash & Coash, Inc.







VERDE RIVER     VOLUME 3     12/17/2014 Page 713


 1            Here you're talking about Segment 4.  The
 2  third bullet there, you say there's limited access for
 3  boating in Segment 4; is that right?
 4      A.    That's correct.
 5      Q.    Moving to Slide 197.
 6            197, you talked about this a little bit on
 7  Monday.  This is the Verde River Canoe Challenge?
 8      A.    Yes.
 9      Q.    And I want to ask about the 2010 event.  That
10  was cancelled due to high water, right?
11      A.    That's correct.
12      Q.    And you see now the flow there was 1,260 cfs?
13      A.    Yes.
14      Q.    So does that mean somebody involved with that
15  event made the determination that 1,260 cfs was too
16  high a flow to boat on this stretch for this event?
17      A.    Maybe too high to have a canoe race.  Turns
18  out it's not too high to float.
19      Q.    But too high for the type of event they were
20  having with a couple hundred boats?
21      A.    Yeah.  A couple hundred boats gets a little
22  crowded.
23      Q.    Let's go to Slide 206, and this is during
24  your discussion of modern boating guides.
25            The photo you have on the right side of that
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 1  slide, is that the cover page to some boating guide?
 2      A.    I believe that's the Forest Service Guide,
 3  yeah.
 4      Q.    Okay.  And there's some writing underneath
 5  it.  I'm going to read you the second sentence there.
 6  It says "While it may appear calm at many of the river
 7  access points, the large number of wrecked canoes that
 8  have been removed from the Verde River testify to the
 9  fact that it has its share of hazards."
10            Did I read that right?
11      A.    Yes.
12      Q.    Do you agree with that statement?
13      A.    Let me look at it just one second.
14      Q.    It's painfully small type, just so you know.
15      A.    No one to blame for that but myself.
16      Q.    I wasn't placing blame.
17      A.    The river does look calmer at the access
18  points than it does at other places.  So I would agree
19  with that.
20            The large number of wrecked canoes, I would
21  be curious to know what the -- if there was a -- what
22  the number of wrecked canoes that have been removed
23  from there.  I have no idea.  But that's -- it's what
24  it says.
25      Q.    And it is something you included in your
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 1  PowerPoint, right?
 2      A.    Yes, it is.
 3      Q.    This is more of a curiosity question than
 4  anything, but this picture on the front of the guide,
 5  is that a picture taken up or down the river?
 6      A.    Well, it's not the -- well, it's a picture of
 7  the Verde River, but you're not looking through the
 8  channel of the river there, no.
 9      Q.    I was going to ask how you were able to
10  navigate through that reach there.  I'm assuming
11  there's a channel someplace else?
12      A.    I would assume so, yeah.
13      Q.    Let's then look at Slide 209.
14            This says "Verde River Boating Season."  You
15  talked about this a little bit on Monday.  Can you tell
16  me what's depicted on the vertical axis on this graph?
17      A.    Those are numbers of boaters.
18      Q.    Okay.  If you can do -- and I don't want --
19  I'm sorry.
20      A.    That's from that one segment that I mentioned
21  I think on the previous slide.  That's from January
22  2001 to March 2005.  That's how the 863 boaters split
23  out by month.
24      Q.    And I was trying to compare your generalized
25  seasonal trend in flow on Slide 26 to this slide on
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 1  209.  And, again, the Slide 26 shows the flow variance,
 2  and Slide 209 shows the boating variance, right?
 3      A.    Yes.
 4      Q.    Do you have any explanation for why February
 5  on Slide 26 shows pretty high flows, but the boating
 6  seems to go down in February?
 7      A.    Two possible explanations.  It could have
 8  been -- well, maybe more than that.  I can think of
 9  weather.  It might have been pretty nasty cold in
10  February, and people -- these are recreational boaters,
11  and they have decided that it's really cold; I would
12  rather not be out on the water.  Some people feel that
13  way.
14            It could have been the boost in those
15  particular -- that short segment of years that the
16  Forest Service sampled.
17            Could be February boaters were just in a
18  surlier mood when they put in and they didn't want to
19  sign the register.  I don't know.
20      Q.    The same kind of question for November.
21  November shows kind of a spike in boating visits, I
22  guess, and it doesn't show a similar spike in runoff.
23      A.    Yeah.
24      Q.    Any explanation for that?
25      A.    I don't have -- I don't know the actual
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 1  answer; but my guess is, from my experience boating the
 2  river, is it's just awfully pretty in November, and the
 3  cottonwoods and sycamores are turning color and the
 4  temperatures are nice.  It's a really pleasant time to
 5  be on the river.
 6      Q.    Let's go to Slide 215.
 7            This is your discussion of evidence of
 8  nonnavigability; is that right?
 9      A.    Yes.
10      Q.    And the last bullet says it's evidence of
11  nonnavigability if natural obstructions prevent boating
12  over long reaches?
13      A.    Yes.
14      Q.    In your mind, as you came up with your
15  opinion on the Verde River, did you have in your mind
16  how long of a reach it had to be for the obstruction to
17  make it nonnavigable?
18      A.    I'm just trying to parse out your question,
19  Mr. McGinnis.
20            So you're asking about the entire Verde, but
21  we considered it in segments.  So it would be easier to
22  answer that question regarding a particular segment or
23  just hypothetically as to a river.  You know, I can
24  give you examples.  So, for instance, I think I agree
25  with the Supreme Court, and I'm sure they're relieved
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 1  to here it, in their decision in the Montana PPL case
 2  that the reach near Great Falls, that 17-mile reach, is
 3  not navigable because of the presence of the waterfall.
 4  So there you had obstructions over 17 miles in that
 5  segment, clearly not navigable.
 6            In general on the Verde River, I didn't see
 7  any evidence that there were long reaches of natural
 8  obstructions.  And as to a specific length, I think I
 9  would combine length and frequency, actually.  So if I
10  had, I don't know, a waterfall, let's say there was a
11  10-foot waterfall, and there was a 10-foot waterfall,
12  you gave me an example this morning of every 1,000
13  feet -- you were talking about rapids. -- you know, if
14  that were the case over the entire Verde River, I think
15  I would have come up with a different answer as to
16  whether I thought it was navigable or not.
17            So, no, I guess I don't have a specific
18  number in mind.  I know it when I see it, when it comes
19  to the definition of long.
20      Q.    Okay.  Slide 216, you talk about the John Day
21  River.
22      A.    Yes.
23      Q.    And we talked some about the similarities or
24  differences, both, between -- both differences and
25  similarities between the river, the Verde River, and
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 1  the river, the John Day River, this morning.
 2            Do you know what the mean annual flow is for
 3  the John Day River?
 4      A.    I looked it up at one time, and I don't know
 5  as I sit here right now.
 6      Q.    What I've given you is an Oregon Court of
 7  Appeals opinion called Northwest Steelheaders
 8  Association, Inc. versus Simantel, I think is how you
 9  say it.  S-I-M-A-N-T-E-L.
10      A.    If you say so.
11      Q.    Have you reviewed this opinion before?
12      A.    I believe I've looked at this document
13  before.  On the next slide I gave you my citations for
14  this.  So I have reviewed some of the information
15  regarding this case, yes.
16      Q.    Look at Page 385 in the opinion.
17      A.    I see that in the upper right-hand column.
18      Q.    Yeah.  Do you see that?  What's the -- read
19  the first sentence there in the upper right-hand column
20  for me.
21      A.    Full sentence is "The river's mean annual
22  flow for the period of record is 1,959 cubic feet per
23  second, as measured at --" keep going?
24      Q.    Yeah, just go ahead and finish the sentence,
25  if you don't mind.
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 1      A.    "-- as measured at Service Creek,
 2  approximately 20 River Miles upriver from the most
 3  upriver segment at issue here."
 4      Q.    How does that compare to the mean annual flow
 5  of the Verde, even under ordinary and natural
 6  condition?
 7      A.    It's higher.
 8      Q.    Maybe double, at least?
 9      A.    Yes.
10      Q.    While we've got that case out, can you turn
11  to Page 386 for me?
12      A.    Yeah.
13            No, I haven't looked at the median flow here,
14  which we're not -- I know we have some issues with
15  using mean annuals, but that might be instructive as
16  well.
17      Q.    Yeah, what's reported in the case is mean.
18  That's why I asked you about mean.
19            Top of Page 386, the paragraph that runs over
20  onto 386, you don't have to read this out loud, but
21  does that tell you that Oregon became a state in 1859?
22  Does that sound right?
23      A.    I wouldn't dispute the Oregon Court on the
24  date of their statehood, no.
25      Q.    Over lunch you were going to read the Montana
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 1  decision, PPL Montana decision, and see if there are
 2  any other portions of that decision you relied upon,
 3  and I just want to know if you had a chance to do that?
 4      A.    I did.
 5      Q.    Okay.
 6                 MR. BREEDLOVE:  Mark, you gave us your
 7  copy.
 8                 MR. MCGINNIS:  My copy of what?
 9                 MR. BREEDLOVE:  Montana.
10                 MR. MCGINNIS:  Oh.
11                 CHAIRMAN NOBLE:  No, no, no, don't --
12                 You're helping.
13                 MR. MCGINNIS:  No, I didn't.  Did I?
14                 CHAIRMAN NOBLE:  Helm is already writing
15  the motion.
16                 MR. MCGINNIS:  It's just highlighting.
17  It's nothing exciting.
18  BY MR. MCGINNIS:
19      Q.    So you can -- as far as I'm concerned, you
20  can answer that question by going through this and
21  showing me the paragraphs or just telling me generally
22  what portions you relied upon, other than the
23  segmentation and the modern day boating.
24      A.    Those were the two areas that I primarily
25  relied on for this case.  There is other information in
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 1  there as well that was interesting, but it's related to
 2  those things.
 3      Q.    Have you reviewed the Commission's report
 4  that it issued in the Verde on March 28, 2008?
 5      A.    That's probably about when I did, but yes.
 6      Q.    And I've got the whole report here, Jon, if
 7  you want the whole thing, but I'm only going to ask you
 8  questions about specific parts.
 9            What I've handed you is some excerpts from
10  the Commission's March 28th, 2008 report on the Verde,
11  and I'll just ask you a couple of questions about what
12  the Commission found last time.
13            Look on Page 38, which is one of the excerpt
14  pages I gave you.  If you look about two-thirds,
15  three-quarters of the way down, there's a sentence that
16  starts "He stated."  Do you see that sentence?
17      A.    "He stated that he had used a canoe on the
18  river"?
19      Q.    That's not -- it's the sentence before that.
20  Let me read it for you, which maybe makes a little more
21  sense.
22            "He stated that there are probably 130 rapids
23  or riffles on the river and that probably only 30 of
24  them are large enough to have names."
25            Did I read that right?
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 1      A.    You did.
 2      Q.    Based on the context of this page I've given
 3  you, is it pretty clear that the Commission there is
 4  talking about Mr. Slingluff?
 5      A.    It has his name about in the fifth line
 6  there, yeah.
 7      Q.    And you're familiar with Mr. Slingluff?
 8      A.    I've met him, yes.
 9      Q.    In your opinion, is he knowledgeable about
10  the river?
11      A.    He certainly was at that time.
12      Q.    Do you have any reason to disagree with a
13  statement by him that there were probably 130 rapids or
14  riffles on the river?
15      A.    No, that sounds about right.
16      Q.    Moving on to Page 42, the first sentence in
17  the second paragraph that says "In the area above
18  Bartlett Dam, excluding the Verde Valley, the Verde
19  River flows through some of the most rugged country in
20  Arizona."
21            Would you agree with that sentence?
22      A.    Most rugged?  There's some rugged country out
23  there, but I don't know if it would be most rugged.
24  But, sure, there's some rugged country.  In Segments 3
25  and 4, the Wild and Scenic designation that's out there
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 1  is -- you know, one of the conditions is that it's
 2  remote.  Not necessarily rugged, but...
 3      Q.    So do you believe it's some of the most
 4  rugged country in Arizona or not?
 5      A.    Well, it's more rugged than downtown Phoenix
 6  for sure.  I mean, yeah, it's rugged out there.  I
 7  guess if you want to call it most rugged, I won't throw
 8  down on you for it.
 9      Q.    Well, part of the reason I'm calling it most
10  rugged and part of the reason I think the Commission
11  called it most rugged is that you, in your 2003 report
12  that I just handed you, actually used those words.
13            Look at -- this is the old Exhibit 31.  Look
14  at Page Roman numeral iv, the first full paragraph
15  there.  Do you see that, "The Verde River flows through
16  some of the most rugged country in Arizona"?
17      A.    I see it.
18      Q.    And that's something you wrote and you don't
19  disagree with, right?
20      A.    I guess not.
21      Q.    Back on the Commission report I had given
22  you, Page 43 -- it's right after Page 42. -- about a
23  third of the way down says "There are --"
24                 CHAIRMAN NOBLE:  Mr. McGinnis?
25                 MR. MCGINNIS:  Yes, sir.
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 1                 CHAIRMAN NOBLE:  That's back on the
 2  Commission report?
 3                 MR. MCGINNIS:  Uh-huh.  Yes.
 4                 CHAIRMAN NOBLE:  Would now be a good
 5  time to take a little break?
 6                 MR. MCGINNIS:  Yeah.  I think I'm almost
 7  done, but I might be able to do it faster if you give
 8  me a couple minutes during the break to --
 9                 CHAIRMAN NOBLE:  Were we going to hear
10  some more on the John Day River?  We were promised
11  that.  Did you already cover it all?
12                 MR. MCGINNIS:  I don't think I promised
13  you that.
14                 CHAIRMAN NOBLE:  Okay.
15                 MR. MCGINNIS:  So I think maybe somebody
16  else did.  I don't have any more questions.
17                 CHAIRMAN NOBLE:  Could you read the
18  transcript back on that part?
19                 MR. MCGINNIS:  I don't think I have any
20  more questions for Mr. Fuller about the John Day River.
21  I think Mr. Hjalmarson is going to talk about that,
22  based upon what I saw he submitted.
23                 CHAIRMAN NOBLE:  Okay, we're going to
24  take a 15-minute break, and we'll start the 15 minutes
25  at 20 minutes after the hour.
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 1                 (A recess was taken from 2:22 p.m. to
 2  2:36 p.m.)
 3                 CHAIRMAN NOBLE:  May the record reflect,
 4  please, that the three Commissioners are back in.
 5                 We're ready to go, and Mr. McGinnis.
 6  BY MR. MCGINNIS:
 7      Q.    Mr. Fuller, I think when we left, we were
 8  talking about the 2008 --
 9                 DIRECTOR MEHNERT:  Microphone, please.
10  BY MR. MCGINNIS:
11      Q.    When we left off, we were talking about the
12  2008 Commission report, and I want to direct your
13  attention to Page 43 --
14      A.    Okay.
15      Q.    -- that's in the excerpt I've given you.
16  About a third of the way down, toward the end of the
17  line, there's a sentence that begins "There are 14
18  major rapids between the lower end of the Verde Valley
19  and Horseshoe Reservoir, a distance of 61 miles."
20            Do you have any basis to disagree with that
21  statement, as you sit here today?
22      A.    Well, there are certainly 14, at least 14,
23  rapids in that reach.  I would call the major rapids
24  the Class III's and the IV's, and I think we've had
25  plenty of discussion about whether those are boatable
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 1  or not and whatnot.  So, yeah, I guess I would dispute.
 2  I would like -- be interested to know which 14 are the
 3  major ones.
 4      Q.    But you agree that there are at least
 5  14 rapids?
 6      A.    Oh, yeah.
 7      Q.    Back on Page 28 of this report.  Yeah, the
 8  Commission report, findings, and determination.  The
 9  last sentence there on Page 28 says "In order to
10  consider the river in its ordinary and natural
11  condition, the Commission considered its condition
12  prior to 1860 and the initial diversion of water for
13  irrigation by modern settlers."
14            Did I read that right?
15      A.    Looks like it, yes.
16      Q.    And you weren't involved in the Commission's
17  deliberations in 2008, were you?
18      A.    Only to the sense of presenting information
19  to them, but they certainly didn't consult me when they
20  wrote this.
21      Q.    Do you have any reason to question the
22  Commission's statement of what it considered and what
23  it did back then?
24      A.    Well, I wasn't involved in their
25  decision-making, so what they -- I don't know the
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 1  nature of the discussions they had in executive session
 2  or whatnot.
 3      Q.    Okay.  You said earlier you're familiar with
 4  Mr. Slingluff, I believe?
 5      A.    I've met him, yes.
 6      Q.    In the preparation of your reports for the
 7  Commission, have you reviewed any articles that
 8  Mr. Slingluff has written in various sportsman's
 9  magazines about boating on Arizona rivers?
10      A.    I saw the Sportsman Magazine article that
11  somebody brought up yesterday.  Maybe it was this
12  morning.  But I don't recall seeing this -- if this is
13  the one we talked about earlier today, I don't recall
14  seeing it before today.  I may have, but I don't
15  recall.
16      Q.    Okay, this is the same article that
17  Mr. Heilman and, actually, Commissioner Noble talked
18  with Mr. Farmer about.
19                 MS. HERNBRODE:  Do you have an exhibit
20  number?
21                 MR. MCGINNIS:  Yeah.  It's Part 1 of EI,
22  old evidence, 34; the same one we used yesterday.
23  BY MR. MCGINNIS:
24      Q.    This is an article by Mr. Slingluff entitled
25  "Shallow Streams:  Liquid Paths Into Wilderness."  Do
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 1  you see that on the second page there?
 2      A.    On Page 14, yes.
 3      Q.    If you turn over to Page 15.  You say you had
 4  read this before, or not?
 5      A.    No, I read it yesterday.
 6      Q.    Okay.  Oh, so you did -- did you read the
 7  whole article yesterday, or you just listened to the
 8  testimony?
 9      A.    I skimmed as people were talking.
10      Q.    Well, let's see if we can walk through it a
11  little bit.
12            On Page 15, if you look at the paragraph
13  under the big R.
14      A.    Yep.
15      Q.    Refers to Mr. Slingluff taking two friends of
16  his, Renee and Gordon, down some portion of the Verde.
17  Is that your understanding?
18      A.    It does say that he's out there with somebody
19  named Renee and Gordon.
20      Q.    And he refers to them as skilled whitewater
21  paddlers, right?
22      A.    Yes.
23      Q.    If you look a couple paragraphs down, the
24  third paragraph under the big R, the last sentence says
25  "We're about 100 miles from the mouth of the Verde,
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 1  nearly 50 miles upriver from the highest point Renee
 2  and Gordon believed navigable."
 3            Do you see that?
 4      A.    Yes, I do.
 5      Q.    Do you have any idea where 100 miles from the
 6  mouth of the Verde is?
 7      A.    Sounds like about Beasley Flat, but we could
 8  check the mileage log in Williams.  I think he's got
 9  195 as the confluence with the Salt, and my
10  recollection is Beasley is around 89; but I may be
11  wrong.
12      Q.    Okay.  So it's somewhere in the general
13  vicinity of Beasley Flat, you think?
14      A.    I'm guessing that.  If you would like to --
15  if it's going to come back to haunt me, I'll go look it
16  up and find the exact spot.
17      Q.    I'm talking hand grenades and horseshoes
18  here; just talking about in general.
19      A.    Okay.
20      Q.    It's not at Paulden?
21      A.    No.
22      Q.    Okay.  And it's not at Fort McDowell?
23      A.    Correct.
24      Q.    Here I'm going to go back to the paragraph
25  with the big R.  He talks about water flows over a
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 1  gravel bar to a width of 5 feet and a depth of
 2  3 inches.
 3            Do you see that?
 4      A.    Yes.
 5      Q.    Have you seen those conditions in the area
 6  of -- general area of Beasley Flat?
 7      A.    No, I can't think of anyplace that's 5 feet
 8  wide and 3 inches deep near Beasley, no.
 9      Q.    Okay.  Then he goes on in that same
10  paragraph, and, again, he's talking about two people he
11  refers to as skilled whitewater paddlers.  The last
12  sentence of that paragraph says "I see the thought in
13  their eyes, quote, This is going to be an ordeal."
14            Did I read that right?
15      A.    Yes.
16      Q.    So he's describing here a couple of people
17  who are experienced boaters.  He's taking them up the
18  Verde, and they seemed to be concerned about it; would
19  you say that?
20      A.    That's his -- what he's describing, yes.
21      Q.    And Mr. Slingluff, in this article, refers to
22  low water boating.  Did you see that when you read
23  that?
24      A.    No, I didn't see that.
25      Q.    Look at the very first -- end of the very


Coash & Coash, Inc.







VERDE RIVER     VOLUME 3     12/17/2014 Page 732


 1  first paragraph, way up in the italicized part on
 2  Page 15, very end of that paragraph.
 3      A.    Oh, yeah.  Yeah, yeah.  Helpful to low-water
 4  boater, yeah.
 5      Q.    And there's another place where he refers to
 6  it as thin water boating.  Is that a term you've heard
 7  of before?
 8      A.    Yeah.  People talk about things being skinny
 9  or bony, yeah.
10      Q.    Is that kind of the same thing as the ELFers
11  Mr. Farmer was talking about yesterday?
12      A.    Well, I'm not exactly sure what Jim
13  specifically means, but sounds similar to me, yeah.
14      Q.    I would like you to turn over to Page 19, the
15  last full paragraph on the first column.  Do you see
16  that, "I've never seen"?
17      A.    Yes.
18      Q.    And I would like you to read the last -- that
19  paragraph and the next paragraph for me.
20      A.    "I've never seen such concentrations of
21  eagles, adds Gordon.  The sight of them flying within
22  that redwall canyon was almost too beautiful to bear.
23  It was worth the wading we had to do.  How many other
24  streams like this are there in Arizona?  Good question,
25  I rely.  Thin water boating is new to Arizona.  I can
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 1  tell you that the U.S. Forest Service has seen a large
 2  increase in low water boating on the lower Verde
 3  recently.  There are a number of us now who are
 4  actively exploring the shallow creeks.  I'll keep you
 5  posted on our discoveries."
 6      Q.    So back in 1991, Mr. Slingluff was writing
 7  that thin water boating was new to Arizona; is that
 8  right?
 9      A.    Well, that was his opinion.
10                 MR. MCGINNIS:  No more questions.  Thank
11  you, Mr. Chairman.
12                 (A brief recess was taken.)
13
14                      CROSS-EXAMINATION
15  BY MR. HOOD:
16      Q.    Good afternoon, Mr. Fuller.
17      A.    Good afternoon.
18      Q.    Sean Hood here on behalf of Freeport Minerals
19  Corporation.  Rich Burtell is here again with us.
20  Shilpa Hunter-Patel, the client representative, has
21  been in and out.  Thank you again for your
22  participation and sticking with us.  I know it's late
23  in the day.
24      A.    You're welcome.
25      Q.    The good news is Mark covered a good amount
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 1  of what I was going to cover.  Anything that seems
 2  repetitive, I'm going to be trying to get to an
 3  additional point.  So if you'll bear with me, I
 4  appreciate it.
 5      A.    I'll do my best.
 6      Q.    Thank you.
 7            Let's take a look at your PowerPoint, and,
 8  actually, let's start with Page 26, if you could,
 9  Mr. Fuller.
10            This is the generalized nonerratic seasonal
11  flow fluctuation curve that you discussed at some
12  length earlier day; is that right?
13      A.    That's correct.
14      Q.    And I understand that later in your
15  presentation you have specific versions of this that
16  relate to an actual gage station, right?
17      A.    That's correct.
18      Q.    Just in terms of general concepts, because
19  this sort of a template generalized version of that,
20  this depicts the 90Q; is that right?
21      A.    The 90 percent duration flow?
22      Q.    Right.
23      A.    Okay.
24      Q.    And that's referred to sometimes as 90Q; is
25  that right?
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 1      A.    I suppose.
 2      Q.    And 50Q is another term for the median flow?
 3      A.    Could be, yeah.
 4      Q.    And 10Q would be the 10 percent flow
 5  duration?
 6      A.    Correct.
 7      Q.    Okay.  And if I recall from Monday, I think
 8  what you characterize as the ordinary flow is that 10
 9  to 90 range; is that right?
10      A.    That's correct, yeah.
11      Q.    So if we look here at Page 26 in your
12  PowerPoint, that would be the range from the red line
13  towards the bottom up to the blue line, which says
14  10 percent; is that right?
15      A.    Yeah.
16      Q.    And so -- and this goes back to something you
17  discussed with Mr. McGinnis a little bit, where we have
18  flows that exceed that 10 percent flow duration outside
19  that ordinary range, those tend to be in the January,
20  February, March time frame; is that right?
21      A.    On this curve, yes.
22      Q.    Okay.  And at least as far as the Verde is
23  concerned, that tends to be highest in February; is
24  that right?
25      A.    Yes.
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 1      Q.    I left a copy for you.  I think it's to your
 2  right.  It's Mr. Burtell's report that he prepared for
 3  these proceedings.  Have you had a chance to look at
 4  this?
 5      A.    I skimmed through it, yeah.
 6      Q.    Did you take a look -- if you flip to
 7  Table 5, this table is titled Table 5, Reconstructed
 8  Verde River Stream Flows and Depths.  Do you have that
 9  in front of you?
10      A.    I do.
11      Q.    And have you had the chance to take a look at
12  this prior to just now?
13      A.    Not in any detail.  I'm aware that he had
14  done reconstructions, but I actually didn't spend any
15  time digesting the numbers at all.
16      Q.    You didn't do anything to evaluate his
17  reconstruction or develop any criticisms of that
18  reconstruction is that --
19      A.    No.
20      Q.    -- true?
21      A.    Not yet.
22      Q.    Not yet.  Do you have plans to do so?  I
23  think this is my opportunity to talk to you about them.
24      A.    I -- well, hmm.  Good question.
25            I can tell you that I have not read it in
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 1  great detail at this point.  I've skimmed through it.
 2  I was looking primarily for historical accounts, just
 3  generally what was in there, so I haven't spent any
 4  great time.
 5      Q.    Not enough time to develop any criticisms as
 6  of now?
 7      A.    As of now, that's correct.
 8      Q.    Let's go to Page 21 of your PowerPoint,
 9  please.
10      A.    You said 21?
11      Q.    21, correct.
12            Towards the bottom it says "The Real
13  Question:  Is the flowing part of the river deep and
14  wide enough to float boats?"
15            Is that right?
16      A.    Correct.
17      Q.    That's your -- what it all boils down to for
18  you is the question about depth and width, generally
19  speaking?
20      A.    Yeah, I think maybe I didn't express myself
21  well enough, and I tried to cover that Monday.  It
22  seemed like there was some confusion on the Gila.
23            This particular bullet is relating to channel
24  pattern.  So with respect to channel pattern, there's
25  been some opinions that braided rivers can't be
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 1  navigated.  But I'm saying, though, the real question
 2  regarding relative to pattern is no matter what kind of
 3  pattern it is, really what you want to know is how deep
 4  is the water.  That's what I'm saying there.
 5            When it comes to overall navigability, of
 6  course, there are other factors that factor into
 7  whether the river is navigable or not.
 8      Q.    It can be really deep, but if there's a huge
 9  waterfall, that may play a role?
10      A.    Exactly.
11      Q.    Generally speaking, though, what you're
12  looking at is does it have the 6 inches of water that
13  you opine is the threshold; is that correct?
14      A.    6 inches, certainly for canoes, would be a
15  threshold.  Some people have said that's the standard,
16  and that seems reasonable to me, based on my own
17  experience.
18      Q.    Let's go to 28 of your PowerPoint.
19            Going to the table, you have a list of some
20  different obstructions and then whether those features
21  would be an obstruction for a barge or a canoe; is that
22  right?
23      A.    Yes.
24      Q.    And for the first one, sandbars, for canoes
25  you say it's not an obstruction; is that right?
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 1      A.    Yes.
 2      Q.    Okay.  And so from your perspective, if you
 3  have a canoe that can navigate 6 inches of water and
 4  you've got that water, if there's a sandbar present or
 5  there's a proliferation of sandbars, in your mind
 6  that's not going to impede navigability; is that fair?
 7      A.    That's correct.
 8      Q.    Okay.  So if courts have taken a look at
 9  navigability for title and said these sandbar features
10  are one of the reasons that we think this stream is not
11  navigable, you might take issue with their analysis; is
12  that right?
13      A.    Given the construct of your hypothetical, if
14  I were testifying in front of that court, I would speak
15  to the magistrate, whoever the decision-maker was, and
16  say, well, from a canoe's perspective, those are not
17  obstacles.
18            So, yeah, I guess I would be disagreeing with
19  the court in that case.  And I don't want to sound
20  presumptuous.  If it's the Supreme Court, they get to
21  set the law, so...
22      Q.    And let's just say that the court is looking
23  at a broader -- a broad array of craft and saying, you
24  know what, these sandbars are presenting problems for
25  Crafts A, B, and C.  Your response may be, yeah, but I
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 1  can get by in my canoe; is that right?
 2      A.    Canoes is what's specifically listed here,
 3  and there would be other boats in the similar class.
 4  Small, low-draft boats I would throw into that
 5  category.
 6      Q.    The next feature that you describe is rapids;
 7  is that right?
 8      A.    In the same chart on Slide 28?
 9      Q.    Correct.
10      A.    Yes, that's the second row of the table there
11  at the bottom.
12      Q.    And for canoes you, again, say it's, no, not
13  an obstruction, at least for Category I through V
14  rapids?
15      A.    Yes.
16      Q.    So does that imply that Category VI,
17  Classification VI, might be an obstacle?
18      A.    Yes.
19      Q.    But assuming we're not up to a VI, I through
20  V not an obstacle; is that right?
21      A.    Generally speaking, yes.
22      Q.    That's what you're conveying here.  Okay.
23                 MR. HOOD:  May I approach, Mr. Chairman?
24                 MS. HERNBRODE:  What is that?
25                 MR. HOOD:  Special Master's report.
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 1                 THE WITNESS:  Can I just give him a
 2  general permission to approach whenever he wants and
 3  save him the trouble of asking every time?
 4                 CHAIRMAN NOBLE:  Sure.  As long as
 5  you're not worried by him, he can come at you.
 6                 MR. HOOD:  Okay.  That works for me.
 7                 MS. HERNBRODE:  You may regret that.
 8                 CHAIRMAN NOBLE:  Yeah, really.
 9  BY MR. HOOD:
10      Q.    Just take a look.  There's a highlighted
11  portion that I've bracketed, Mr. Fuller.  Could you
12  read that out loud, please?
13            This is from the Special Master's report in
14  the Utah case.
15                 MS. HERNBRODE:  Do you know what exhibit
16  number that is?
17                 MR. HOOD:  It's one of yours, and I'm
18  sorry, I don't know the exhibit number on me.
19                 THE WITNESS:  The Supreme Court of the
20  United States, October 1930, No. 14, Original, Report
21  of the Special Master.  I'm at Page 180, first indented
22  paragraph, beginning with "Apart"?
23  BY MR. HOOD:
24      Q.    I'm sorry.
25      A.    You've got the red line next to part of it
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 1  here.
 2      Q.    Exactly.  Could you just start reading, yeah,
 3  exactly, "Apart," through the highlighted portion?
 4      A.    "Apart from the insufficiency of the evidence
 5  as to actual use, the physical characteristics of this
 6  River are such as, in my opinion, make it impossible
 7  that boats could be navigated practically or safely for
 8  commercial purposes.  The evidence as to depth makes it
 9  clear that boats with a draft of two feet could [not]
10  navigate not more than half the year, and probably for
11  a less portion of the year.  The number of difficult
12  rapids, with steep and rapid drops, (whether that
13  number be 37 as estimated by Miser or 30 as estimated
14  by Allen, or 16 or 12 as by Hoyt) make it impossible,
15  in my opinion, for any boat to navigate safely unless
16  conducted with great caution and by expert boatmen; and
17  even then boats must [be ordinarily] lined or portaged
18  or their cargos portaged at several places."
19      Q.    Thank you.
20            So, Mr. Fuller, if I understand where you're
21  coming from, I think your response to that would be,
22  you know, unless all of those rapids happen to be
23  classified as a VI, I can get up and down those with my
24  canoe, and this analysis is simply erroneous; is that
25  fair?
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 1      A.    Give me construct one more time.  I want to
 2  make sure I get all the pieces of it together.
 3      Q.    As I compare your position with this analysis
 4  by the Special Master in the Utah case, it seems that
 5  your reaction to this would be unless those are all
 6  Classification VI, I can get down that river with my
 7  canoe if it has sufficient water, and this is not an
 8  obstruction; these 30-some rapids are not an
 9  obstruction to navigability in my canoe?
10      A.    Okay, so I'm not trying to be difficult here.
11  I'm just trying to make sure I'm answering the correct
12  question.
13            Are you asking me whether it's an obstacle in
14  that case or whether it's -- so I would agree that a
15  rapid is an obstacle.
16      Q.    Yeah, if I said obstacle instead of
17  obstruction, I apologize, and you're right to correct
18  me.
19            I'm talking in the context of your indication
20  here that rapids are not an obstruction.  Thank you for
21  that clarification.
22      A.    So if there were -- I'm trying to give you as
23  straightforward an answer as I can here, but it's
24  complicated, to start with, all right.
25            So in the simple case, if there were a rapid
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 1  that was, let's say, a Class V, I would consider that
 2  to be an obstacle.  And if it were a short rapid, no, I
 3  don't believe it would prevent navigability.
 4            If there were a lot of Class V rapids over a
 5  long reach, I would say that that would be an
 6  obstruction and could potentially make the river
 7  nonnavigable.
 8      Q.    So rapids, going back to what you have here
 9  on Page 28, rapids are an obstruction to boating with a
10  canoe if there's enough of them close together; is that
11  what you're saying?
12      A.    If they're very large and they're very close
13  together, and I would say if their character, the
14  character of the reach were more dominated by these
15  large Class V's, Class IV's and V's -- I'd even go as
16  low as IV's. -- then, yeah, I would say that the river
17  could be nonnavigable, depending on the specifics of
18  the river.
19      Q.    So Class IV and V rapids can play a role in
20  being an obstruction to downstream travel in a canoe?
21      A.    Yes.
22                 MR. BREEDLOVE:  Sean, just for the
23  record, the 1931 Utah Special Master report is
24  supplemental evidence Exhibit X017, Part 92.
25                 MR. HOOD:  Thank you, Mr. Breedlove.
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 1                 MR. BREEDLOVE:  Just to keep the record
 2  clean.
 3                 MR. HOOD:  I appreciate that.
 4  BY MR. HOOD:
 5      Q.    You also have at the bottom Shallow Flow; is
 6  that right?
 7      A.    Yes.
 8      Q.    And for canoes, an obstruction to downstream
 9  travel would be if there's less than half a foot of
10  depth?
11      A.    Yes.
12      Q.    Okay.
13      A.    And let me clarify there, because we had a
14  lot of discussion on this in talking with Mr. Farmer.
15            I would agree with Mr. Farmer that when you
16  come upon something that's shallower than a half foot,
17  you know, a short reach, a rock, a sandbar, if you
18  will, and it might be 2 inches, it's quite easy,
19  actually, to get a canoe past something like that, and
20  I would imagine other low-draft boats are the same way.
21            But what I'm talking about here is uniformly;
22  if the river is uniformly less than a half foot, then
23  all other factors being equal, I would lean towards
24  nonnavigability in that case.
25      Q.    Freeport 3.
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 1            What I've handed you, Mr. Fuller, is
 2  Freeport 3 in the supplemental evidence.  This is
 3  Arizona Stream Navigability Study for the San Pedro
 4  River, Gila River Confluence to the Mexican Border.
 5            Do you have that in front of you?
 6      A.    I do.
 7      Q.    And if I recall correctly from June, when we
 8  talked about what your recommendations were to the Land
 9  Department on various streams, you recommended against
10  seeking a finding of navigability for the San Pedro; do
11  I recall correctly?
12      A.    You do.
13      Q.    And when I asked you about that a little bit
14  in June, you said, you know, I'm not here to talk about
15  the San Pedro.  I don't remember why I did that.  Is
16  that about what you said?
17      A.    I remember saying I'm not here to talk about
18  the San Pedro.  I don't recall saying I don't remember
19  why I did that.
20      Q.    Do you remember why you made the
21  recommendation that the State Land Department not
22  pursue a finding of navigability for the San Pedro
23  River?
24      A.    Well, the short answer is I didn't think it
25  was navigable; but I think that you want me to say what
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 1  reasons did I find it nonnavigable.
 2      Q.    You're right.
 3      A.    Okay.  And, again, I'm not here to testify
 4  about the San Pedro River.  It seems like you've
 5  already got a decision on that one, but my guess is
 6  that you find there's some relevance to the Verde.
 7            One would be my --
 8      Q.    You're right again.
 9      A.    One would be my understanding of the depths
10  of the river, the lack of historical records of folks
11  boating on that river, the ephemeral nature of the
12  river; that where we had modern boating, most of that
13  modern boating was during monsoons, so it's kind of
14  a somebody happened to time it right and get out there
15  and boat a piece of it; based on my physical
16  examination of the river, such as it was in its
17  existing condition.  Those were the primary things that
18  I looked at.
19      Q.    Did you conclude that the San Pedro was
20  ephemeral in its ordinary and natural condition?
21      A.    Oh, I don't believe that.  I think there
22  are -- it was a perennial stream, and it probably had
23  more flow in its ordinary and natural condition than it
24  did in 1992, when we did the studies out there; but it
25  was certainly not a significant river.  It was not
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 1  nearly as large as the Verde, for instance.
 2            I think if you're looking for similarities
 3  between the San Pedro and the Verde, I would say that
 4  the greatest similarity would be in the Segment 0-B.
 5      Q.    Take a look.  I flagged for you Page 7-13,
 6  and this is in -- again, this is in your report on the
 7  San Pedro, Freeport 3 in these proceedings.  And do you
 8  see the chart Table 7-6a?
 9      A.    Yes.
10      Q.    And you've got a chart there for average
11  depths, and it looks like for all but two months of the
12  year you've got an average depth that exceeds your --
13  that meets or exceeds your 6-inch threshold; isn't that
14  right?
15      A.    That's what's showing in this chart, yes, at
16  that gage station.
17      Q.    And so was your concern about depths that for
18  a couple of months you went below that threshold and,
19  therefore, it was not boatable enough of the year, or
20  that maybe .5 isn't really your threshold; you're
21  looking for something greater than that?
22      A.    There -- certainly the issue of seasonality
23  in this river was a factor.  And, again, Mr. Hood,
24  you're really testing my memory banks here, because I
25  haven't spent a lot of time looking back at this,


Coash & Coash, Inc.







VERDE RIVER     VOLUME 3     12/17/2014 Page 749


 1  certainly not preparing for today.
 2            So the fact that there were low flows.  I
 3  guess also thinking about these depths relative to the
 4  rest of the river, as opposed to at this particular
 5  cross-section, how representative these were to other
 6  conditions that I had seen.  And I would say in my
 7  opinion these overstate the conditions that I saw in
 8  most of the river.
 9      Q.    Those were based on measurements, GS data,
10  from 1904 to 1906; is that right?
11      A.    That's correct.
12      Q.    Okay.  So this was -- these would reflect
13  some reduction from the natural condition; is that
14  right, on the basis of water use?
15      A.    It's possible.  It's been a long time.
16      Q.    So you say that these overstate what you were
17  observing.  What you were observing in present day,
18  right?
19      A.    Yes.
20      Q.    Okay.  When you were making your
21  recommendation to the State Land Department, did you do
22  anything to try and relate these depths back to their
23  ordinary and natural condition before making that
24  recommendation?
25      A.    I didn't recall looking at this particular
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 1  table at all at the time of making that decision.
 2      Q.    We talked in June about the San Francisco,
 3  and that is a stream where you did recommend that the
 4  State seek a finding of navigability, correct, because
 5  it did have about a foot of depth?
 6      A.    That was not the sole reason for that.  That
 7  did have some more history to it, particularly a log
 8  drive, where they were floating logs down to the mines,
 9  I believe; and then some more reliable modern canoeing
10  records that are available for other smaller rivers.
11      Q.    Is your primary concern in assessing whether
12  a stream is navigable whether it is susceptible to
13  present day use by recreational canoeists?
14      A.    Is it my primary concern?
15      Q.    Yeah.
16      A.    No.
17      Q.    Is that one of your big concerns?
18      A.    It is a factor that I use.
19      Q.    What about the -- can you think of any other
20  streams or rivers that had upwards of your 6 inches of
21  flow on a typical basis that you did not recommend
22  seeking a finding of navigability for?
23      A.    No.  I haven't thought about that for years.
24  There could be.  I don't know.
25      Q.    This is Freeport 5.  This is Final Report
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 1  Small and Minor Watercourses Analysis for Graham
 2  County, Arizona, prepared by JE Fuller/Hydrology &
 3  Geomorphology.
 4                 MS. HERNBRODE:  And, Mr. Chairman, for
 5  the record, those are X023, Freeport 5.  And I can't
 6  remember what the other number was, but it's also in
 7  23.
 8                 THE WITNESS:  And, also, for the record,
 9  this was actually prepared by Stantec Consulting, and
10  we were a subconsultant to them.
11  BY MR. HOOD:
12      Q.    Okay.  It says "Stantec Consulting, Inc. In
13  Association with JE Fuller/Hydrology & Geomorphology."
14  Is that right?
15      A.    That's correct.
16      Q.    If you look at the tables on Page 4-4, it has
17  some depths that were calculated, it looks like using
18  the Manning's equation; is that right?
19      A.    Yes.  In the paragraph above Table 2, there
20  is the last line that says "Values reported in Table 3
21  and 4 were determined using Manning's equation for a
22  rectangular channel."
23      Q.    And these are average depths, right?
24      A.    Yes.
25      Q.    And if you look at the depths, it looks like,
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 1  without exception, the 10 to 90 range exceeds 6 inches;
 2  is that right?
 3      A.    Yes.
 4      Q.    And did you -- do you recall if you made a
 5  recommendation to the State Land Department as to
 6  whether the Black River should be pursued as a
 7  navigable stream?
 8      A.    My recollection is that it should not.
 9      Q.    Let's turn to Page 37 of your PowerPoint.
10      A.    Give me just one minute here.
11                 MS. HERNBRODE:  I'm sorry, Sean.  What
12  page were you on?  I wasn't finding where you were at.
13                 MR. HOOD:  4-14.
14                 THE WITNESS:  And where do you want to
15  go now?
16  BY MR. HOOD:
17      Q.    We're at Page 37 of your PowerPoint, please.
18      A.    We're done with small and minor watercourses?
19      Q.    I believe so.
20      A.    You said 37?
21      Q.    Correct.
22            Okay.  And here you have "Has a history of
23  navigation" as one of your bullets; is that right?
24      A.    Yes.
25      Q.    On Monday you did what lawyers call as
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 1  drawing the sting.  You said, look, I don't want to
 2  hear questions about this.  We have no evidence, any
 3  archeological evidence of use by Native Americans.  I
 4  don't want six questions on this, and so forth.
 5            Do you remember that discussion on Monday?
 6      A.    I tried.
 7      Q.    Okay.
 8      A.    Apparently didn't work.
 9      Q.    No, it did.  I'm not going to ask you about
10  that.  You made that concession.  I appreciate it.
11            But what I do want to do --
12      A.    Drawing the sting, you hear that, guys?
13  Remember to do that.
14      Q.    What I do want to cover with you, though, is
15  that what we do know is that the Verde River has been a
16  communication and trade route for thousands of years;
17  is that right?
18      A.    I believe so, yes.
19      Q.    And it's been -- the fact that it's served as
20  this important communication and trade link is -- it's
21  evident from settlement patterns, from agricultural
22  information we have, and so forth; is that true?
23      A.    That's my understanding, yes.
24      Q.    So we know it's been occupied, that it's been
25  central to cultural aspects of the inhabitants; but we
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 1  don't have any evidence of actual boating by those
 2  peoples?
 3      A.    I think that kind of counts as a question.
 4      Q.    Yeah, it did; but it was packaged --
 5      A.    Yes.
 6      Q.    -- with a couple of others things.
 7      A.    Right.
 8      Q.    I'm drawing a summary.
 9      A.    Fair enough.
10      Q.    Thank you, Mr. Fuller.
11      A.    Yeah.
12      Q.    Page 47, if you would, of your PowerPoint.
13            Okay, your fourth blue sub-bullet says
14  "Diminished Base Flow Since & Prior to 1912."
15            Do you see that?
16      A.    I do.
17      Q.    And the first bullet under that section is
18  "Ground Water Pumping Depleting Natural Flow."
19            Do you see that?
20      A.    Yes.
21      Q.    In what time frame did groundwater pumping
22  become a significant drain on the aquifer or have
23  significant impacts on the river?
24      A.    Prior to 1912.  I would say after the 1860s.
25  You're going to have to give me a numerical definition
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 1  of significant, but -- and I think, you know, as I've
 2  tried to state before, is the level of significance
 3  other folks are going to argue about.
 4      Q.    Okay.  When did the use of mechanical pumps
 5  proliferate?
 6      A.    I don't recall.
 7      Q.    That was after statehood, though, correct?
 8      A.    Could be.  But I will point out it says
 9  "Since & Prior to 1912," so...
10      Q.    You say since and prior, but you're talking
11  about three different things; groundwater pumping,
12  diversions, and other impact to the channel, right?
13      A.    Right.
14      Q.    And certainly there were diversions prior to
15  statehood.  And my question is are you telling us that
16  the groundwater pumping was having a big impact prior
17  to statehood?
18      A.    Ah.
19      Q.    It sounds like you're not sure?
20      A.    Yeah, I would have to go back and look at the
21  data on that.
22      Q.    That's fair.
23            The next page, 48, please.
24            You've got "Rapids on the Verde River," and
25  you say 55 of 60 are Class II rapids.  Do you see that?
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 1      A.    I do.
 2      Q.    And you described this on Monday, but I just
 3  want to make sure I understand.  Those figures exclude
 4  Class I's?
 5      A.    Yes.
 6      Q.    If you added in the Class I's, that number
 7  would go up?
 8      A.    Yes, it would.
 9      Q.    And if we turn the page to Page 49, we
10  have -- well, actually, let's stay on 48 for one
11  moment, the sub-bullet above that, where it says
12  "Rapids make up approximately 2.6 percent of the
13  river's length."
14            Do you see that?
15      A.    I do.
16      Q.    Did you do any calculations about how that
17  figure, how that percentage would change if you
18  included the Class I's?
19      A.    I did not.  It would go up.
20      Q.    And if I understood your testimony on Monday,
21  you didn't include those in -- the Class I's in this
22  discussion because you just don't think they're really
23  of concern as we're talking about navigability?
24      A.    Clearly.
25      Q.    Clearly that was your testimony on Monday?
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 1      A.    I do not believe that the Class I's affect
 2  navigability.
 3      Q.    Let's take a look again at Mr. Burtell's
 4  declaration, and this is Freeport 1, I believe.
 5                 MR. SLADE:  It's Freeport 9.
 6                 MR. HOOD:  Freeport what?
 7                 MR. SLADE:  Freeport 9.
 8                 MR. HOOD:  Freeport 9?
 9                 MR. SLADE:  X009.
10  BY MR. HOOD:
11      Q.    Oh, it's X009, but it's Freeport 1 on
12  Freeport's index.
13            Let's take a look this time at Table 4.
14            Have you taken any time to familiarize
15  yourself with Table 4, which is titled Verde River
16  Rapids Mapped Above Horseshoe Reservoir?
17      A.    I saw this.  I looked at it briefly, but I
18  didn't spend a lot of time on it.
19      Q.    And this, if you look, it goes by river mile,
20  it goes by name, it goes by class, and there's three
21  columns containing all of the rapids that Mr. Burtell
22  listed, and they are -- as I discussed with Mr. Farmer,
23  those were derived from the Williams resource.
24            Do you see that?
25      A.    What I think I just heard you say is that
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 1  these names of rapids came from Williams, and mileage?
 2      Q.    Yeah, these are -- the footnote indicates
 3  that Williams is the source of the river mile name and
 4  class.
 5      A.    The rapid name and class?
 6      Q.    Correct.  River mile, name, and class.
 7      A.    River Mile column.  I got it.
 8      Q.    It's Note (a) at the bottom of the table.  Do
 9  you see that?
10      A.    Yeah, got it.
11      Q.    As you glance through here, I'm sure you
12  notice at a glance that Mr. Burtell has included
13  Class I's?
14      A.    I see that.
15      Q.    Yeah.  And some Class 1+'s; is that right?
16      A.    Yes.
17      Q.    And a I+, as I -- I think this was your
18  testimony.  It might have been Mr. Farmer.  That's
19  basically where it's a little bit bigger than your
20  normal I, it's a little less than what most people
21  would call a II, and you just call it a I+?
22      A.    Some people do that, yes.
23      Q.    It sounds like you wouldn't bother.  You
24  just -- until you get up to III, IV, V, you wouldn't
25  bother naming them at all?
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 1      A.    Well, the difference between a I and a I+ is,
 2  I don't know, trying to get a bigger tip from the
 3  people on your trip or something.  I have no idea.
 4      Q.    Let's take a look.  If we look at the first
 5  one, upper left portion of the table, it's at River
 6  Mile 3.3, Unnamed.  Do you see that?
 7      A.    I do.
 8      Q.    Class I.  Do you see that?
 9      A.    I do.
10      Q.    And if we go -- if we flip to Figure 5 within
11  Mr. Burtell's declaration, we have a picture of that
12  unnamed rapid.  Do you see that?
13      A.    Yep.
14      Q.    Don't you think that this rocky condition has
15  at least some relevance to consideration of traveling
16  down the Verde River in a canoe --
17      A.    Sure.
18      Q.    -- or in another vessel?
19      A.    Yeah.
20      Q.    The same thing, if we look at the lower
21  right, we have Rafael's Gauntlet.  Do you see that?
22      A.    I do.
23      Q.    There's certainly nothing wrong with anybody
24  pointing out to the Commission that we have portions of
25  the river that look like that, correct?
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 1      A.    I think you have pretty much wide latitude to
 2  point out anything you want to the Commission.
 3      Q.    But you would agree that if you're trying to
 4  transport goods or people up or down this river, that's
 5  a relevant feature of this river?
 6            I understand you think you can get by it in
 7  your canoe, but that's something that's worth looking
 8  at, don't you think?
 9      A.    Sure.  I think every mile of that river is
10  worth looking at.
11      Q.    And for the record, Rafael's Gauntlet is
12  classified as a Class I+, if you want to check me on
13  that.  It's on the right-hand column of Table 4.
14      A.    Oh, I see that, yeah.
15            I've paddled that reach, and I have no
16  recollection of Rafael's Gauntlet.  So what it looks
17  like today, I don't know.
18                 CHAIRMAN NOBLE:  Mr. Hood?
19                 MR. HOOD:  Mr. Chairman.
20                 CHAIRMAN NOBLE:  Do you have three
21  minutes, five minutes, or two hours?
22                 MR. HOOD:  None of the above.  Probably
23  about an hour, would be my best guess.
24                 CHAIRMAN NOBLE:  It's break time,
25  15 minutes.  Let's be back at 20 minutes to 4:00.
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 1                 (A recess was taken from 3:24 p.m. to
 2  3:39 p.m.)
 3                 CHAIRMAN NOBLE:  Let the record reflect
 4  the presence of the three Commissioners.
 5                 Proceed.
 6                 MR. HOOD:  Thank you, Mr. Chairman.
 7  BY MR. HOOD:
 8      Q.    Mr. Fuller, let's turn back to your
 9  PowerPoint, and let's go to Page 96.
10            This is an account you spoke a little bit
11  about with Mr. McGinnis earlier today; is that right?
12      A.    I recall that, yes.
13      Q.    And, actually, the citation here is
14  Huntington 1957, Page 7; is that right?
15      A.    Yes.
16      Q.    And that's ASLD 146 in the supplemental
17  evidence.
18            So looking at the PowerPoint, you say -- you
19  indicate that Dan Huntington said the river was, open
20  quote, full of beaver dams with plenty of fish behind
21  these dams, period, closed quote.  Is that right?
22      A.    That's correct.
23      Q.    Let's take a look at the actual document.
24  We're looking at Page 7 of ASLD 146, and I think you're
25  missing an ellipses in your quote, because you didn't
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 1  finish the sentence, right?
 2      A.    Help me out here.  Where are you at on
 3  Page 7?
 4      Q.    Sorry about that.  It's right under "Arrival
 5  at Fort McDowell."  The third sentence reads, open
 6  quote, We discovered that the river was full of beaver
 7  dams with plenty of fish behind dams where the water
 8  was deep, period, closed quote.  Is that right?
 9      A.    Yes.
10      Q.    Okay.  You go on on your PowerPoint, you then
11  say the river was deep enough to swim cavalry horses,
12  dot, dot, dot, closed quote.  Is that right?
13      A.    And there should not be a closed quote there.
14      Q.    Okay.  That was -- that last thing I read was
15  meant to be a paraphrase?
16      A.    Yes.
17      Q.    Okay.  Isn't it true that when you include
18  the full context of the first sentence, it's pretty
19  clear that the horses were swimming in the deep water
20  behind the beaver dam?
21      A.    I think that's a possible interpretation that
22  you could -- and I see where you're coming from on
23  that.  Not necessarily so, though.
24      Q.    Okay.  Well, let me read that portion.
25            "We discovered that the river was full of
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 1  beaver dams with plenty of fish behind dams where the
 2  water was deep.  Game was so plentiful we did not
 3  bother with it.  We noticed that most of the officers'
 4  wives were out shooting quail, doves and rabbits.  The
 5  cavalrymen would take their horses to have a swim.
 6  They certainly enjoyed it as they came out of the deep
 7  water and rolled around on the sand and kicked up as
 8  playful as a kitten."
 9            Did I read that correctly?
10      A.    You did.
11      Q.    And there's twice discussion of deep water.
12  The first time is behind beaver dams.  Is that right?
13      A.    Uh-huh.  Yes.
14      Q.    Let's turn to Page 106.
15      A.    Slide 106?
16      Q.    Sorry, yeah, Slide 106.
17            Actually, back up a page, Page 105.  This is
18  a topo map of Segment 5; is that right?
19      A.    Yes.
20      Q.    Do these topo maps show the location of
21  rapids?
22      A.    I don't recall seeing any rapids on here.  I
23  mean do they in general or do these specific maps?
24      Q.    I'm going to ask you both ways, so you can
25  answer both ways.
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 1      A.    Okay.  I don't recall seeing anything on
 2  here.  I can look again, if you would like, but I don't
 3  recall seeing anything that says rapids.  USGS maps in
 4  general often show rapids.
 5      Q.    In looking -- and you've got several topo
 6  maps in the preceding pages of your PowerPoint
 7  presentation; is that right?
 8      A.    That's correct.
 9      Q.    And do you recall seeing rapids indicated on
10  those topo maps?
11      A.    I believe there's -- well, there's one on the
12  modern maps that results in -- it's in Segment 2 where
13  there's -- and if you look at the descriptions of
14  rapids, one is called USGS rapids; and the reason it
15  has that name is because it's called out.
16  Interestingly, though, there's really not a rapid there
17  today.
18            But as I pointed out on Monday when I was
19  giving testimony, they're similarly is no designation
20  of rapids in Segment 3, where we know there are rapids.
21      Q.    So at any rate, some rapids that do exist on
22  the river are not indicated on the topo maps?
23      A.    That's correct.
24      Q.    Okay.  Thank you.
25            And now we will go to 106, if we could.
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 1            And you indicate that this is cars crossing
 2  Verde River near Bridgeport, 1915, Jerome Historical
 3  Society; is that right?
 4      A.    That's correct.
 5      Q.    Do you know when within 1915 this photo was
 6  taken?  I assume you don't or else you would have put
 7  it there.
 8      A.    If I did, I would have put it there.  I don't
 9  know the exact time.  You can make some guesses from
10  the vegetation, but...
11      Q.    Okay.  And there's -- let's turn to 107.
12      A.    And, for that matter, from their clothing
13  that they're wearing.  People wore a lot of clothes
14  back then, but they don't seem to be wearing winter
15  clothes.  So my guess is we're looking at late fall.
16      Q.    Couldn't it be early spring?
17      A.    Could be; but, you know, with --
18      Q.    We just don't know?
19      A.    But I think you were pointing out before that
20  early spring typically is high water, so -- and this is
21  not high water.
22      Q.    Could be; we don't know.
23      A.    That this is high water?
24      Q.    Well, it could be a portion of the spring
25  when --
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 1                 CHAIRMAN NOBLE:  Could we move on?
 2                 MR. HOOD:  Yeah.  Thank you.
 3                 CHAIRMAN NOBLE:  Thank you.
 4  BY MR. HOOD:
 5      Q.    The next page, the next slide of the
 6  PowerPoint, 107, please, Mr. Fuller.
 7            Okay, and this is in Segment 2; is that
 8  right?
 9      A.    Yes.
10      Q.    And you have a date range here of 1884 to
11  1887; is that right?
12      A.    That's correct.
13      Q.    How is it that you know the date range, but
14  not the year; you know a range of years, but not the
15  actual year?
16      A.    I'm just listing what the photo was stored
17  at.
18      Q.    Okay.  So where you found it at the Library
19  of Congress, that was just the listing that they had?
20      A.    Correct.
21      Q.    And their source of that date information,
22  you don't know?
23      A.    I don't, no.
24            But I think we talked about with Mr. McGinnis
25  this morning that there's a duplicate of this picture,


Coash & Coash, Inc.







VERDE RIVER     VOLUME 3     12/17/2014 Page 767


 1  and I think I noticed that that one said 1885.  So I
 2  think we got it from two different sources.
 3      Q.    Okay.  At any rate, we don't know the month,
 4  unless we're going to engage in a bunch of
 5  back-and-forth about the vegetation and the condition
 6  of the stream?
 7      A.    We don't know what month.
 8      Q.    We don't know what month it is.  Okay.
 9            Let's go to -- let's cycle through really
10  quick.  I've got a few similar questions for the next
11  several pages.
12            Well, let me just -- I guess I can just ask
13  this generally.  For each of these photographs where
14  you have either a range of years, a circa indication,
15  or even a specific year, if you don't give us the month
16  or the specific date, it's because you just don't know
17  exactly when that photograph was taken, correct?
18      A.    That's correct.
19      Q.    Let's turn to Page -- well, I think you've
20  got two 108s.  Go to the page after -- the slide after
21  113.  On my copy it's labeled 108, and I'm not sure if
22  that got corrected in the final.  Keep going, all the
23  way to 113, and then the next one.
24            Okay.  That second 108 --
25      A.    Yeah, 114.
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 1      Q.    It should be 114, yeah.  There is no 114.
 2            So just so the record is clear, in the lower
 3  right-hand page of this -- lower right-hand portion of
 4  the slide, it says 108, but it's the slide that comes
 5  between 113 and 115.  There's nothing labeled 114.  And
 6  it's Historical Photograph, Segment No. 2, Verde River,
 7  August 29, 1887 - Near Camp Verde.  Edgar Mearns photo,
 8  Arizona Historical Society.  Is that right?
 9      A.    That's right.  That's what I get for trying
10  to be helpful.  I noticed that the picture covered up
11  the page number, and I put a page number indication
12  using graphics and then forgot to update it when I
13  changed the slide order.
14      Q.    And the timing, the timing that -- now, this
15  is one we do know the actual day this was taken on,
16  right?
17      A.    Yes.
18      Q.    August 29th, that would have been during the
19  monsoon season; is that right?
20      A.    It's in the monsoon season, yes.
21      Q.    Let's go to 116.
22            The same thing.  We're at the end of August
23  in 1887, so this is part of the monsoon season; is that
24  right?
25      A.    Yes.
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 1      Q.    Sorry.  And back up a page to 115 on your
 2  PowerPoint.
 3      A.    Yes.
 4      Q.    The same day, so also part of the monsoon?
 5      A.    Yeah, it looks like Dr. Mearns took a little
 6  trip with a camera.
 7      Q.    Slide 120, please.
 8            And this is Hunting Camp at Peck's Lake near
 9  Cottonwood; is that right?
10      A.    That's correct.
11      Q.    And I think you said this on Monday.  This is
12  the way I understood you.  I just want to make sure I
13  understood you correctly.  The boat that you show here
14  on this body of water, that is Peck's Lake, not the
15  Verde River, correct?
16      A.    From the title of the photo, that's what I
17  interpreted it, yes.
18      Q.    Okay.  Let's talk -- Mr. McGinnis spent some
19  time talking to you about your historical boating
20  accounts.  Do you recall that discussion?
21      A.    I do.
22      Q.    And he went through, perhaps not all, but
23  sort of one by one through several of the accounts; and
24  I want to ask a few general questions, and it may cause
25  us to go back and be a little more methodical, if we
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 1  need to be, okay?
 2      A.    Okay.
 3      Q.    Can you identify for us each historical
 4  boating account that you have that satisfies these
 5  criteria:  It's prestatehood.  It's not during the --
 6            Prestatehood; does not involve a period
 7  during the period of time outside of the ordinary
 8  condition in February and March when you're over that
 9  90 percent or 10 percent, whichever one you're using;
10  was a successful attempt; and is not a ferry or raft
11  excursion across the river rather than down it.
12            How many accounts do you have that meet those
13  criteria?
14      A.    Let's go take a look.
15      Q.    They begin on 127.
16      A.    Thank you.
17            And you said not February or March, and you
18  mentioned you thought that those were outside the
19  ordinary condition.  But I would point out to you, you
20  had talked about this before, and I didn't think it
21  important to correct it at the time.  But remember that
22  those are average flow rates, and as you folks are fond
23  of pointing out, the averages are inflated above the
24  medians.  Mean.  The medians.  So the fact that the
25  average flow rate's in there are not necessarily mean
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 1  that the flows are outside that 10 percent range.
 2  Okay?
 3      Q.    Well, let's just hold on real quick.  Let's
 4  make sure we're on the same page.
 5            Going back to Slide 26, what this shows is
 6  that in February you are oftentimes almost double the
 7  10 percent flow duration; isn't that right?
 8      A.    The average for the month.
 9      Q.    Right.  Right.
10            And March is the other very high flow period
11  that tends to -- that on the average is almost double
12  that 10 percent, on average?
13      A.    Right.
14      Q.    Okay.
15      A.    But, remember, you guys don't want to use
16  averages.  That's what your positions have been.
17      Q.    This is -- Slide 26 is yours, Mr. Fuller.
18      A.    Right.
19      Q.    I'm going off of your flow duration that
20  shows that February and March, on average, are double.
21      A.    But you've made the claim -- and I'm not
22  trying to be difficult here.  I'm just trying to make
23  sure that we're both talking about the same things.
24      Q.    Uh-huh.
25      A.    You've made the point that averages skew
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 1  above, and we should be looking at the medians, okay.
 2            So this is the average for the month.  The
 3  10 percent is talking about flow duration, which is
 4  more related to the median, if you get what I'm saying.
 5  There's a -- clear what I'm saying?
 6      Q.    I understand what you're saying.
 7      A.    Okay.
 8      Q.    And I'm referring to Slide 26.  I want you to
 9  go through your historical accounts.  I don't want you
10  to include February and March accounts, which are in
11  the two months that, as you discussed with
12  Mr. McGinnis, the average discharge is twice what the
13  10 percent flow rate is.
14      A.    Okay.  As long as we're clear on what
15  we're talking about.
16      Q.    We are.  I think we are.
17      A.    Okay, so I'm going up to 1912.
18            These are both ferries, so they don't meet
19  the exceptions that you wanted thrown out.
20      Q.    They're both ferries and they're both during
21  high flow, correct?
22      A.    Yes, they are during high flow, but it
23  doesn't necessarily say that they were during February
24  or March.  So do you want to throw out all the high
25  flow ones?
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 1      Q.    Let's address it on an individualized basis.
 2  Let's see if we have more information about what that
 3  actually means.
 4      A.    Well, regardless, these are ferries, so they
 5  would fall out under that criteria.
 6      Q.    Correct.
 7      A.    This one is also February.  So you don't want
 8  to hear about Februarys.  But I also point out that we
 9  don't know that this particular February had flow
10  outside that range, but regardless, we're getting rid
11  of it because it's the month of February.
12            The next one is high water, and we don't know
13  the month, but they're ferrying across.
14            We don't know a whole lot about the 1885
15  account of these two boaters sitting in their small
16  boat.  So it is prior to 1912.  We have no idea whether
17  it's in February or March.  Doesn't look like high
18  water.  I would suggest that they look fairly
19  successfully sitting on top of their boat and not in
20  the water.  But we don't know whether they're ferrying.
21  I would guess, from the location of the boat, that they
22  were not; but we could have an argue about that, if you
23  wish, so...
24      Q.    I don't remember from your testimony on
25  Monday whether it was your understanding that the
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 1  photograph on the lower right-hand portion of Slide 129
 2  was a photo of this actual excursion.  Do you --
 3      A.    So yes, that's what I'm saying, is we have a
 4  picture of somebody in a boat, and I'm saying that's an
 5  account of -- it's an account, if you will, of boating.
 6  So it's not a newspaper account, but it's evidence of
 7  somebody in a boat on the Verde River.
 8      Q.    Okay.  And we don't know what month?
 9      A.    We don't know what month.
10      Q.    Okay.
11      A.    Major Spaulding.  Let's see.  He's going
12  downriver.  He's not ferrying.  It's not February or
13  March.  Do you want to tell me, in your construct,
14  whether him getting shot ferrying his -- taking his
15  boat over a dam is successful or not?  It happened on
16  the Salt River, so it didn't happen on the Verde.
17      Q.    We can throw this into the classification of
18  it passes the test that I set forth.
19      A.    Thank you.
20            Frankly, I don't think this next one is on
21  the Verde.  So I would throw that one out.
22      Q.    It's also crossing the river, and it was
23  unsuccessful, so at any rate, it doesn't --
24      A.    There you go.
25      Q.    -- meet our criteria.
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 1      A.    This is the Days.
 2      Q.    Uh-huh.
 3      A.    Now, I put five check marks next to this one.
 4  Although, they did bracket your period of February and
 5  March, but they started prior to that and they finished
 6  after that.
 7      Q.    Then let's talk -- and this is, as you
 8  discussed on Monday -- well, let's -- this is -- these
 9  are five that you're counting, and it's based on one
10  account that references back to four prior excursions;
11  is that right?
12      A.    That's right.
13      Q.    And we don't know anything about those four
14  other excursions other than it says this was the fifth
15  time they did it?
16      A.    Well, we know they survived.
17      Q.    We don't know --
18      A.    We don't know the details of it.
19      Q.    We don't know the exact length of where they
20  went?  We don't know what boat they used?  We don't
21  know what time of year they were going on the river?
22  We don't know any of those things?
23      A.    Well, we know little bits about that.  So we
24  don't have a picture of that boat.  We know it was a
25  small boat.  We know they had -- well, it said on the
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 1  slide here.  Not worth repeating that.
 2            And they were from Camp Verde, and I think we
 3  know that with a reasonable degree of certainty that
 4  they were going from Camp Verde and they got down to
 5  Yuma, and that they planned to go back again.  So it
 6  sounds like something that they did normally.
 7            So if you want to -- I would throw this one
 8  in, unless it's the fact that it goes through February
 9  and March makes it not part of your criteria.  I'll
10  leave that up to you.
11      Q.    Any others?
12      A.    Willard we don't know about.
13            Palmer was in winter.  That could have been
14  December, first part of March or January.  So,
15  similarly, it could have been February or March.  So
16  that's kind of a question mark on there.
17      Q.    Which?  I'm sorry, you said --
18      A.    This is Dr. Palmer in winter of 1903, where
19  he's in Segment 2.  He's in the steel boat duck
20  hunting.
21      Q.    Did you talk about Willard first?
22      A.    This one?  He wasn't going downstream.
23      Q.    Okay.  I just wanted --
24      A.    So I would throw that in the ferry category.
25      Q.    Good.  I wanted to make sure.
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 1            Okay, so Palmer?
 2      A.    Yeah.
 3      Q.    And we don't know if that's in February and
 4  March?
 5      A.    Right.  We just know it's winter.  So 50/50
 6  on that.  Maybe there's a duck hunter in here that
 7  knows when's the right time to hunt ducks.  I don't.
 8            Let's see.  These guys didn't make it out of
 9  there, so I would not call them successful, at least at
10  the point where they stopped.
11            These same four men successfully did what I
12  think is Segment 3 and became unsuccessful in 4, so by
13  your criteria we drop them out.
14            And that looks like, actually, the end of our
15  prestatehood.  I'm done.
16      Q.    Thank you.  We may come back to a couple of
17  those as we go.
18            One of the -- and I think you were clear on
19  this either earlier today or on Monday, but I just want
20  to make sure I got it.  As it relates to Slide 133, the
21  300 cords of lumber, they abandoned the scheme, and
22  there's no reason to believe the lumber actually went
23  downstream, true?
24      A.    I have no evidence.
25      Q.    To suggest that the lumber went downstream?
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 1      A.    That's correct.
 2            Except they put wood in the river.  It's
 3  pretty likely to go downstream eventually, but other
 4  than that -- but I have no evidence, so...
 5      Q.    Well, and they said that the scheme was
 6  abandoned, right?  Doesn't that at least imply that
 7  they're not going to let their wood go down the stream?
 8  They didn't want it to damage the dam.  The scheme's
 9  not abandoned if they go forward with the floating.
10      A.    Yeah, I don't think they did it purposely.
11  It doesn't sound like they purposely sent them
12  downstream.
13      Q.    Turn to 147, if you would.
14            And I'm just handing you the corresponding
15  page of your PowerPoint from the October submission,
16  and you talked a little bit about this, your new
17  calculation of 17 historical accounts?
18      A.    Yes.
19      Q.    And it said 7 back in October; is that right?
20      A.    Yes.
21      Q.    And just for the record, can you tell us what
22  page that is of the older PowerPoint?
23      A.    It says 132 in the lower right-hand, and then
24  someone's written in red pen "Compare to new 147."
25      Q.    That was my note so I knew which page of your
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 1  current PowerPoint to ask you to flip to.
 2      A.    Okay.
 3      Q.    So can you -- and I'm sure if you piece
 4  everything together that you've said, it's probably all
 5  in the record, but in one swath, can you tell us how
 6  you got from 7 to 17 in the last couple of months?
 7      A.    There may have been new accounts that came in
 8  during that time period, and then I realized that the
 9  Day brothers wasn't one account; it was five accounts.
10  And I was not counting the one where they said they
11  were planning on doing it, but we don't know whether
12  they did or didn't.
13      Q.    So that accounts for an additional four; is
14  that right?
15      A.    Yes.
16      Q.    And do you know what the other -- what, we're
17  still missing six, I think?
18      A.    If I had a copy of my old one, I could
19  probably go back through there and look and see which
20  ones weren't in there.
21      Q.    How did you come up with -- setting aside the
22  day account where you said this really isn't one, it's
23  five, what did you do to identify those six additional
24  accounts?  Are they from one of the other expert's
25  reports; did you do additional research in the last
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 1  couple of months?
 2      A.    There was some additional research.  There's
 3  some newspaper accounts.  There were some in -- I think
 4  I pointed out, as I was going through on Monday, some
 5  that came out of Dr. Littlefield's, and there may have
 6  been one that was in Rich Burtell's.  I'm not sure.
 7      Q.    139, please, of your PowerPoint.
 8            You talked a little bit about the Segment 3
 9  account you have here, 1910 to 1920, and you pointed
10  out that you got this from your 2003 report, and you
11  don't have a primary source for this quotation; is that
12  right?
13      A.    That's still correct.
14      Q.    I just want to make sure that you don't have
15  any source for it, right?  You're just drawing it out
16  of your report, and you just don't remember where that
17  came from?
18      A.    It would have come from the historians that
19  worked on the Verde River report, and they,
20  unfortunately, did not keep their records; and I looked
21  through ours, and I don't know where it came from.
22      Q.    Do you know which historian or historians
23  contributed to this language?
24      A.    Dennis Gilpin with SWCA was the lead
25  historian, but I'm not sure whether he had other people
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 1  working for him for this particular study.
 2      Q.    Do you know if he wrote this language or it
 3  could have been somebody else?
 4      A.    I don't recall.  It could have been somebody
 5  else.  I guess, yeah, that's the question you asked me.
 6  So, yeah, it could have been somebody else.
 7      Q.    What about let's turn to 140, the next page.
 8  You've got Bob Munson/Historian.  And under that it
 9  says "Mountain men may have used canoes on Verde."
10      A.    Yes.
11      Q.    Do you see that?
12      A.    Yes, I do.
13      Q.    Do you have any primary source for that
14  information, in other words, where Mr. Munson got that
15  info?
16      A.    No.
17      Q.    Do you have any independent evidence to
18  support that statement?  And I'm not talking about
19  modern mountain men like Mr. Farmer; I'm talking about
20  the historical accounts.
21      A.    No.
22            But neither did I include this.  You were
23  asking me before about the 17, or whatever; but these
24  are not included in there.  I just included those
25  because they're in the Land Department report and I'm
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 1  trying to summarize the data that were in there.
 2      Q.    Let's turn to Page 148, please, Slide 148 of
 3  your PowerPoint.
 4            And this, what I'm going to come over and
 5  talk with you about is Exhibit 21 from the old
 6  evidence.  It's Final Report Criteria For Assessing
 7  Characteristics of Navigability For Small Watercourses
 8  in Arizona.
 9            And on your PowerPoint Slide it says
10  "Presence of Beaver Dams Would Be Incentive not
11  Obstacle."  Is that right?
12      A.    Yes, it does say that.
13      Q.    Would you read for the Commission the first
14  sentence from this report, Stantec Consulting in
15  Association with JE Fuller, the first sentence under
16  Obstacles?
17      A.    Yes.  I'm on Page 37, Item No. 3.3.5.  6, I'm
18  sorry, 3.3.6.
19            "Obstacles include boulders, overhanging
20  branches, beaver dams, sand bars, manmade obstacles
21  such as dams or barbwire fences."
22      Q.    Thank you.
23      A.    What was the title of that report, again?
24      Q.    Final Report Criteria For Assessing
25  Characteristics of Navigability For Small Watercourses
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 1  in Arizona.
 2      A.    Okay, that wasn't the Verde report.  That was
 3  the Small Water.  Right, got it.
 4      Q.    Let's turn to Page 153.
 5            You have reference here to survey notes from
 6  1873 and 1877, surveys of Segment 3, and 1911 surveys
 7  of Segment 6.  And, actually, I think under your new,
 8  what I -- my notes over the course of the week, is that
 9  should actually be Segment 2 and Segment 5 under your
10  new numbering.  I think you mentioned that on Monday;
11  is that correct?
12      A.    Yes.  Thank you for pointing that out.  I had
13  forgotten about that one when I made my other
14  corrections the other night.
15      Q.    Starting with the survey notes from 1911, you
16  note some depths and widths.  Do you know what time of
17  year that survey was taken?
18      A.    I can look it up, if you would like.
19      Q.    I can probably -- this is Dr. Littlefield's
20  report, and I can show you.  If you've got it handy,
21  where you can verify it, or you can take
22  Dr. Littlefield's word for it.
23      A.    So which one are you asking me about?
24      Q.    The 1911, and the highlighting should --
25      A.    There was a Farmer, Robert Farmer's resurvey
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 1  in Segment 5 in February and March of 1911.
 2      Q.    So during the period of high water for the
 3  Verde River, correct?
 4      A.    That's typically when high water occurs, yes.
 5      Q.    And then for the 1873, 1877 survey of
 6  Segment 2, you say -- it says about 2 feet of depth,
 7  and then in parens, average of 3 feet.  Can you explain
 8  that?  You may have done that already and I might have
 9  missed it.
10      A.    Yeah, well, I'm summarizing there what's in
11  Chapter 5, which I think is the geology chapter.  And
12  I'm going to need to go back and look at that.  If you
13  would like to take the time to do that, I would be
14  happy to do that.
15      Q.    That would be great.  Let's do that.
16      A.    And it's going to take me just a minute.
17            My guess is I'm going to be here tomorrow
18  morning talking about the same thing.  If you would
19  like to save time now, I would be happy to look for it
20  tonight and give you the answer in the morning.  I
21  remember preparing this slide and getting that
22  information, deriving it out of here.
23      Q.    Yeah, that sounds great to me, if no one has
24  any objection.  I'll probably have a few follow-up
25  related questions.  If that works for everybody, that
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 1  makes a lot of sense to me.  Is that okay?
 2      A.    Otherwise it may take me 10, 15 minutes,
 3  so...
 4      Q.    Yeah.  No, that's fair.  Thank you,
 5  Mr. Fuller.  I'll take you up on that and we'll talk
 6  about that in the morning.
 7      A.    That's fine.  I'm going to make a note to
 8  myself so I have a lower chance of forgetting.
 9      Q.    So let's go to Slide 166, please.
10            And this is a table derived from your rating
11  curves; is that right?
12      A.    Yes.
13      Q.    And it shows that the Q90 for this portion,
14  where Paulden is, is .8 is the average depth --
15      A.    Yes.
16      Q.    -- of Q90; is that right?
17      A.    Yes.
18      Q.    And isn't it true that for all of the reports
19  that you prepared for the State Land Department
20  10 years ago, in that era, all of those reports dealt
21  with average depth of the cross-section, not maximum
22  depth?
23      A.    Certainly in the Verde report it did.  I mean
24  I would have to go back and look at the other ones.
25      Q.    As you sit here today, can you remember any
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 1  report that you prepared for the State Land Department
 2  related to any streams under consideration by this
 3  Commission where you evaluated depth of the
 4  cross-section by a maximum depth as opposed to average
 5  depth of the cross-section?
 6      A.    I recall seeing, in material that was
 7  supplemental to the report, some information about
 8  maximum depths; but as I sit here today, the tables
 9  that I recall looking at say average depth.
10      Q.    And where you have top width on the far
11  right, that's calculated, that's an estimate using
12  Manning's equation, as I understand it?
13      A.    That's my recollection too.
14      Q.    Let's turn to 7-20 of your Verde report.
15      A.    Are you talking about the 2003?
16      Q.    Correct.
17      A.    Page 7-20?
18      Q.    Correct.
19      A.    Okay.
20      Q.    And these are, all of the widths here,
21  similar to what you incorporated into your
22  PowerPoint -- some of them I think were derived from
23  this table.  These widths, similarly, were
24  calculated/estimated using the Manning's equation,
25  correct?
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 1      A.    Correct.
 2      Q.    Are you aware of any empirical measurements
 3  of the width of the channel of the Verde in this same
 4  time frame that you're dealing with here, 1905 to 1909,
 5  for the Verde River at McDowell?
 6      A.    And by empirical, you mean in the field
 7  somebody measured?
 8      Q.    Right.  Yeah.  Or someone measuring or
 9  observing the width in real time, as opposed to using
10  an equation.
11      A.    Yeah, well, it doesn't surprise me that
12  somebody may have done that; but as I sit here right
13  here, I don't recall having seen that.
14      Q.    Let's turn to Slide 170.
15            And here you've got your table related --
16  derived from your rating curve for the McDowell area,
17  correct?
18      A.    Yes.
19      Q.    And the lowest month of flow, June, you show
20  an average depth of 1.7 feet; is that right?
21      A.    Yes.
22      Q.    Okay.  And the width associated with that is
23  19 feet?
24      A.    Yes.
25      Q.    Okay.  And your highest month, not
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 1  surprisingly, February.  We've talked a lot about that.
 2  Your flow rate there is over 2,000 cfs.  You show an
 3  average depth of greater than 4 feet; is that right?
 4      A.    That's right.
 5      Q.    And your top width is 50 feet?
 6      A.    Yes.
 7      Q.    And that -- this, again, these results are
 8  derived from employing the Manning's equation?
 9      A.    That's my understanding, yes.
10      Q.    The widths and the depths, correct?
11      A.    Yes.
12      Q.    And there's an interrelationship that you
13  discussed with Mr. McGinnis earlier today.  If the
14  width is greater, the depth generally is going to be
15  lower, and vice versa, right?
16      A.    Generally, yes.
17      Q.    Let's take a look.  This is Freeport 2, and
18  it's Report of [Congress] Measurements for the calendar
19  year 1905, and we're on Page 181.
20            Could you read for us, Mr. Fuller, the
21  portion that I've highlighted?
22      A.    Yes.  It's the bottom of Page 181 under a
23  section entitled Verde River at M'Dowel, Arizona.  "The
24  channel is straight for 300 feet above and below the
25  station, with a width of 100 feet at low water and
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 1  450 feet at high water.  The right bank is high, rocky,
 2  and clean, and is not subject to overflow; the left
 3  bank is low, clean," and it looks like they're trying
 4  to spell "liable to overflow.  The bed of the stream is
 5  composed of sand and is shifting.  The current is
 6  swift."
 7      Q.    So if we compare that to the width that you
 8  have on Slide 170, the widths reported here on
 9  Slide 170 are significantly narrower than what was
10  reported in Freeport 2 that you just described; is that
11  right?
12      A.    Yes.
13      Q.    And so if it turns out that the Manning's
14  equation calculations that led to these 19 feet and
15  50 feet widths are erroneously narrow, it follows that
16  you're likely going to have inflated depths, true?
17      A.    Based on that if, and that's the only
18  information available, yes.
19      Q.    Let's go to 171, please.
20            We have an illustration at the bottom of this
21  slide; is that right?
22      A.    Yes, we do.
23      Q.    You described it a little bit earlier in the
24  week.  Where -- did you develop this illustration?
25      A.    Yes, I did.
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 1      Q.    Did you copy it from somewhere?  What's it
 2  from?
 3      A.    I used Microsoft Paint.
 4      Q.    So this is intended to be illustrative; it's
 5  not intended to represent any particular cross-section
 6  of the Verde River; is that fair?
 7      A.    That's correct.
 8            I'm getting a little tired, Mr. Hood.  I'm
 9  just thinking what you just asked me.  It's not
10  intended to be -- did you just say it's not intended to
11  be illustrative of the Verde River, or just not for a
12  specific measured cross-section on the Verde River?
13      Q.    I think we were on the same page.  Let me ask
14  it again, and we can make sure.
15      A.    Okay.
16      Q.    And I can understand.  I sympathize.
17            This is intended to be sort of an
18  illustration.  It's for an example.  It's for exemplary
19  purposes.  It's not intended to be representative of
20  any particular cross-section of the Verde River?
21      A.    Yes to the first.  It's not a specific point
22  on the Verde River.  There are probably multiple places
23  along the Verde where it looks something like this,
24  but --
25      Q.    Something like this, but this is not based on
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 1  actual empirical measurements --
 2      A.    No, it's not.
 3      Q.    -- of any cross-section of the Verde?
 4      A.    Its overall intention was just to compare
 5  what maximum and average look like, or could look like.
 6      Q.    Do you know -- you had one or two questions
 7  from Mr. McGinnis about the John Day River.  Do you
 8  have any information about what percentage of the year
 9  the John Day River's depth exceeds 3 feet?
10      A.    Do I have any information.
11      Q.    This is one of these if you don't know, you
12  don't know.  I'm asking if you know.
13      A.    I probably do have that information somewhere
14  in my possession.  I don't have it in here.  So is that
15  a good enough answer for you?
16      Q.    As you sit here right now, you can't tell me
17  what percentage of the year the John Day River exceeds
18  3 feet in depth?
19      A.    No.
20                 MR. HOOD:  Mr. Chairman, could I ask for
21  a very short five-minute break?  I'm very, very close
22  to being done.  I just want to pull together the last
23  couple items.
24                 CHAIRMAN NOBLE:  We'll break for five
25  minutes --
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 1                 MR. HOOD:  Okay.  Thank you.
 2                 CHAIRMAN NOBLE:  -- and come back on at
 3  4:30.
 4                 (A recess was taken from 4:24 p.m. to
 5  4:30 p.m.)
 6                 CHAIRMAN NOBLE:  The record will reflect
 7  the presence of the three Commissioners.
 8                 Mr. Hood.
 9                 MR. HOOD:  Thank you, Mr. Chairman.
10  BY MR. HOOD:
11      Q.    And thank you, Mr. Fuller, for your patience.
12  I am almost done.
13            I wanted to circle back.  I handed you the
14  Arizona Sentinel article relating to JK Day and his
15  brother George.  Do you see that?
16      A.    I do.
17      Q.    For the record, it's in evidence at X001-18.
18  This is a submittal by the Arizona State Land
19  Department, and I wanted to just ask you a couple
20  questions.
21            And do you remember the time of year?  You
22  mentioned it earlier.  What was the time frame that the
23  Day brothers were on their journey?
24      A.    On this particular trip, they said they left
25  on the 1st of September.
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 1      Q.    And they arrived when?
 2      A.    Let's see.  You don't have the date on this
 3  one, of the article.
 4      Q.    I have in my head they arrived in March.
 5      A.    I thought it was April, but...
 6      Q.    Okay.  And have you -- and they say that the
 7  trip was over 800 miles.  Do you see that towards the
 8  end?
 9      A.    Yeah.  Yeah.
10      Q.    Have you done any rough math, either in your
11  head or on a map, to see if that seemed remotely close
12  to accurate?
13      A.    My understanding is from Sullivan Dam to the
14  Salt River is 195.  My guess is we're somewhere in the
15  neighborhood of 50 down to the Gila, but that's just a
16  guess.  Might be a bit more than that.  Might be 80.
17  But it seems high.
18      Q.    Okay.  And --
19      A.    Unless you're, maybe, potentially including
20  the rail trip back home.
21      Q.    Okay.  So the mileage may be a little high,
22  but we're not sure what they're counting there.
23      A.    We're not sure.
24      Q.    Okay.  And going back to the point that we
25  discussed before, the only discussion, the only
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 1  reference back to prior trips is this:  Correct me if
 2  I'm wrong.  And this is the last sentence of the second
 3  to last paragraph.  It says "The distance traveled by
 4  the Messrs. Day by river is a trip over 800 miles and
 5  is the fifth one made by JK Day."
 6            Is that right?
 7      A.    Yes.
 8      Q.    That's the only reference back to prior trips
 9  in this article?
10      A.    That's what I recall.  I'm just looking back
11  through here to make sure I'm not missing something.
12            Yeah, that's what I see there, yeah.
13      Q.    Can you tell me whether the USGS gage near
14  Paulden is in a pool or in a riffle?
15      A.    I have been by it, and I don't recall.
16      Q.    What about the USGS gage near Clarkdale?
17      A.    I heard Mr. Lynch say yesterday that it was
18  in a pool.  And, like I say, I've been there.  Our
19  firm's done work on the gage.  And I just -- I don't
20  recall.
21      Q.    If I go down the line, is it going to be the
22  same answer?
23      A.    It is.
24      Q.    You've probably seen all the gages; you don't
25  remember whether they're in pools or riffles; fair?
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 1      A.    Yes.
 2      Q.    You'll agree with me that if a gage is
 3  established in a pool and you're deriving depth
 4  measurements from that gage, that is going to be --
 5  derive greater depths, at least in a typical
 6  circumstance, than the riffles would experience
 7  immediately upstream or downstream of that pool?
 8      A.    The pools and depths are going to be greater
 9  than the riffles.
10                 MR. HOOD:  That's all I have.  Thank
11  you, Mr. Fuller.  With the caveat that I will talk with
12  you about that other GLO survey in the morning.
13                 THE WITNESS:  Thank you.
14                 MR. HOOD:  Thank you, Mr. Fuller.
15                 CHAIRMAN NOBLE:  Who's going to be next?
16                 Mr. Fuller, you're just returning his
17  items to him?
18                 MR. HOOD:  Thank you.
19                 MS. HERNBRODE:  He's bolting for the
20  door.
21
22                      CROSS-EXAMINATION
23  BY MS. ARMSTRONG:
24      Q.    Good afternoon, Mr. Fuller.
25      A.    Good afternoon.
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 1      Q.    So on the good side, the gentlemen before me
 2  have done all the hard work.
 3      A.    I feel like I was doing the hard work.
 4      Q.    Well, I was going to say, on the down side I
 5  think everybody is getting pretty darn tired, and I can
 6  only imagine you are.
 7      A.    Well, I was hoping that was the upside, that
 8  everyone else was getting tired.  So...
 9      Q.    Did I introduce myself?
10      A.    No.
11      Q.    I wondered about that.  So I'm Susan
12  Montgomery.  I'm the attorney for the Yavapai-Apache
13  Nation.
14      A.    I recall.
15      Q.    Thank you.
16            So I had a lot of sticky tabs and questions,
17  but many of them have been removed, so I'm going to try
18  to just go through this in some order; but I want to
19  try and start with something that kind of has
20  particularly -- I'm particularly confused or struggling
21  a little bit about.
22            Could you turn to Slide No. 94?
23            And this is a slide for the Clarkdale area,
24  Segment No. 2, 1879, Charles Willard.  And I know you
25  talked quite a bit about this with Mark, and to the


Coash & Coash, Inc.







VERDE RIVER     VOLUME 3     12/17/2014 Page 797


 1  extent I talk about these slides, I'm going to try
 2  really hard to only talk about things that have not
 3  been talked about or to get a point of clarification.
 4            On this slide, what Mark had you read or I
 5  think Mark read to you was most of this slide, but I
 6  want to focus on one segment of this quote from
 7  Mr. Willard.
 8            And it says, and I'm going to read it to you,
 9  "Most everybody that came to the Verde Valley brought
10  cows, horses or sheep with them and the stock soon
11  trampled the spongy land down to solid ground, thus
12  causing the rain water to run into the river channel,
13  which was then only about 100 feet wide and the flood
14  waters often rows to six or seven feet high, causing
15  the Verde to cut into banks, change the course of the
16  main river channel and the river bed spread to half a
17  mile wide in places."
18            When you were talking about this with Mark
19  and, I believe, in your prior testimony, the
20  discussions of the marshy conditions in the Verde
21  River, which were discussed earlier in this quote up
22  above, you seemed to indicate that the change from the
23  marshy conditions to a channelized condition was as a
24  result of flooding; is that correct?
25      A.    Well, I don't recall saying that.
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 1      Q.    So do you believe that the transition from
 2  the marshy conditions in Segment 2, particularly in the
 3  middle Verde or Verde Valley area, were not a result of
 4  flooding?
 5      A.    I think it's really possible that flooding
 6  could have impacted the channel and floodplain.  That
 7  would be consistent with what we've observed on the
 8  Verde River since that time and consistent with what
 9  we've seen on other rivers.  But you're kind of mixing
10  up a couple of things in there.
11            So the question of the nature of the change
12  is less than certain.  So it's a difficult question to
13  answer.  And I think I'm losing the thread of your
14  question as I ramble along here.
15            So we have had a number of individuals talk
16  about transition of what this person is calling spongy
17  land and other people have called marshy land and then
18  some discussion about the river itself, and it's not
19  entirely clear to me that the spongy land was the
20  river.  I kind of doubt it.  And I similarly suspect
21  that some of the marshy land was along the river in its
22  floodplain, rather than the river bottom itself.
23            So it may get into that area where somebody
24  is saying the river, and they're talking about the
25  stuff over there next to their property where water is;


Coash & Coash, Inc.







VERDE RIVER     VOLUME 3     12/17/2014 Page 799


 1  and it may not mean the channel as you and I are
 2  thinking about the river when we're going to throw a
 3  boat in it.
 4      Q.    Okay.  So let's back up just a little bit
 5  here.  So when we're talking about the channel, and
 6  we've been using that a lot, and I know you worked hard
 7  to define that earlier, we're talking about we have a
 8  flood channel, and then we have what you've been using,
 9  the low flow channel, correct?
10      A.    Correct.
11      Q.    Do you believe that human conditions had any
12  impact on the changes to that channel of these marshy
13  conditions as they were within the flood channel at
14  that time prior to statehood?
15      A.    Again, I'm trying to give you as
16  straightforward an answer as I can.  This is often --
17  you know, I don't know what your science background is
18  and how you're using terminology.  So what you just
19  said to me was that the marshy areas were inside the
20  flood channel, and I'm not sure that that's necessarily
21  the case, and they may be in a floodplain that wasn't
22  necessarily part of the flood channel.
23            But then you also asked me did I believe that
24  human influences -- that humans influenced, let's say,
25  the geomorphic characteristics of the area surrounding
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 1  the floodplain, including those marshy and spongy
 2  areas, is that kind of where you're going?  And I would
 3  answer, yes, I would suspect that humans had influence
 4  on that.
 5      Q.    And do you think that that made -- that the
 6  human impacts prestatehood made the river, in your
 7  view, more boatable or navigable?
 8      A.    And you're specifically asking me about the
 9  area here in Segment 2, or are you just in general?
10      Q.    In Segment 2.
11      A.    Okay.  Well, it's not entirely clear where
12  Mr. Willard is talking about within Segment 2.
13            And did it make it more navigable?  I'm not
14  sure I have enough, really, information.  If I'm taking
15  Mr. Willard's statement as the only piece of
16  information I had here, he said it was then only about
17  100 feet wide, and then later came floods that caused
18  it to cut into its bank and then made it a half mile
19  wide.
20            If what he says was true, that the river was
21  a bunch of stagnant pools that -- ah, that's very
22  difficult to say.  Sometimes stagnant pools are really
23  easy to paddle through and they're connected one to
24  another and you move from one to the next and it's an
25  easy paddle.  And it could have turned into a river
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 1  that had more riffles.  There's just so many ways to go
 2  with the information we have right here.
 3      Q.    Well --
 4      A.    Overall I would say that there wasn't a
 5  substantive difference in the ability to boat that
 6  river, to navigate the Verde River in Segment 2 over
 7  time, based on the sum total of all the information I
 8  have in that area.
 9      Q.    Due to human impacts?
10      A.    Yeah.
11      Q.    All right.  You had indicated to Mark that
12  this is a mystery to you, this question of this.  Your
13  word mystery, when Mark was cross-examining you.  So I
14  think that's really what I'm trying to get to is this
15  kind of moment in time; what was the impact of humans
16  and the activity of humans on that channel, and
17  particularly cattle grazing and things like that.  And
18  I think let's take a look -- I think the way to do this
19  is to take a look at your 2003 report.
20      A.    Okay.
21      Q.    So I have here your 2003 report.  Of course,
22  it's Exhibit 31.  I think we've looked at it a couple
23  times today.
24      A.    I have it here too, if you just want to tell
25  me page numbers.
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 1      Q.    Well, I'll bring you a copy.
 2                 MS. ARMSTRONG:  It got rained on.
 3                 MS. HERNBRODE:  Awesome.
 4                 MS. ARMSTRONG:  Yeah, I know.
 5                 THE WITNESS:  This got rained on.
 6                 MS. ARMSTRONG:  Yeah, it did get rained
 7  on a little bit.
 8                 I'll hand you this one here.
 9                 I have a few rained-on copies for
10  everyone.
11                 CHAIRMAN NOBLE:  Oh, that's good.
12                 MS. CHAIRMAN:  Yeah, don't mind the --
13                 CHAIRMAN NOBLE:  They were navigable.
14  BY MS. ARMSTRONG:
15      Q.    Yes.  Well, you notice the last time we were
16  here, it rained as well.
17            So do you have that in front of you?
18      A.    I do.
19      Q.    And that is your 2003 report?
20      A.    Yes.
21      Q.    Exhibit No. 31?
22      A.    Yes.
23      Q.    And you were a primary author on that report,
24  is that what I understand?
25      A.    Yes, I was.
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 1      Q.    Okay.  So I'm going to turn you to -- ask you
 2  to turn to, I guess it's Page 4-2.
 3      A.    Okay.
 4      Q.    And go to the first paragraph.
 5      A.    Okay.
 6      Q.    And this is looking at oral accounts or
 7  accounts of folks about the river, particularly
 8  historians, and one of which is Mr. -- I'm not sure how
 9  you say it.  Byrkit, is that correct?
10                 COMMISSIONER HORTON:  Yes.
11  BY MS. ARMSTRONG:
12      Q.    Byrkit.
13      A.    There you go.
14      Q.    There's a highlighted portion there.  Would
15  you read that highlighted portion for me?
16      A.    Yes.  About midway through the first full
17  paragraph it says --
18      Q.    That's correct.
19      A.    -- "Speaking about the history of the Verde
20  River, he," that being --
21      Q.    Mr. Byrkit, okay.
22      A.    Yeah.
23            -- "said that when the Spaniards and first
24  Anglos entered the area of the Verde River they
25  encountered a swamp.  Afterwards, with the introduction
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 1  of cattle, the river environment changed, and it might
 2  have been navigable afterwards."
 3      Q.    So do you agree that Mr. Byrkit at least
 4  thought that cattle had some impact on that part of the
 5  river?
 6      A.    That appears to Mr. Byrkit's opinion, yes.
 7      Q.    And with regard to this report, the 2003
 8  report, you relied extensively on Mr. Byrkit's
 9  materials, did you not?
10      A.    No, not extensively.  We included it.
11      Q.    You included it.  So when I did a word search
12  and looked throughout this report, I noticed that it
13  was cited, Mr. Byrkit was cited, as an authority on
14  multiple occasions.  Do you disagree with that
15  statement?
16      A.    Oh, I don't doubt that he was cited, but...
17      Q.    As an authority?
18      A.    As someone who offered an opinion.
19      Q.    And you didn't cite him elsewhere in the
20  report for other historical accounts?
21      A.    It's possible, yes.  I don't -- you're asking
22  me the question, so I'm assuming that you've looked at
23  it and you've seen it cited.  I don't doubt that it's
24  cited in other.  But you said I relied on him
25  extensively, and I'm not sure that's the same meaning.
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 1      Q.    Fair enough.  But you did rely on Mr. Byrkit?
 2      A.    We cited him, yes.
 3      Q.    All right.  Let's turn to the next page,
 4  which is -- I guess it's 5-12?
 5      A.    Okay.
 6      Q.    And this is at the very bottom paragraph and
 7  the last few lines of the paragraph, and it's talking a
 8  little bit about later conditions, poststatehood, but
 9  the impacts of humans.
10            Could you take a look at that and read that
11  section that I highlighted for you?
12      A.    It says in the last full paragraph on
13  Page 5-12, the highlighted part says "There was a
14  fairly large flood recorded downstream on the Verde
15  River in 1952, but it evidently did not dramatically
16  impact the flood channels in the Camp Verde area.
17  Human encroachment on the flood channel may have caused
18  much of the channel narrowing."
19      Q.    Do you have any reason to disagree with that
20  statement?
21      A.    No.
22      Q.    And then to turn your attention to the next
23  page on the excerpt I have here, which is 524, 5-24.
24      A.    Okay.
25      Q.    And this is just at the end of a paragraph.
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 1  Could you read that highlighted section there, which is
 2  about -- starts about halfway down that paragraph on
 3  that page?
 4      A.    Yes.  It says "Several large floods occurred
 5  during this period," and in the previous sentence it's
 6  talking about between the surveys of 1877 and 1950, so
 7  I think that's the "this period."
 8      Q.    Uh-huh.
 9      A.    "Several large periods occurred during this
10  period, as was noted above, and changes in the
11  flood-channel positions probably occurred as well.  In
12  the Clarkdale area, human activity likely significantly
13  altered the portion of the low-flow channel as well."
14      Q.    And you don't disagree with that statement?
15      A.    No.
16      Q.    So I'm going to move forward, and I would
17  like to go through the PowerPoint and just touch on
18  some slides; and, again, I'm going to really try hard
19  not to touch on anything that's been talked about
20  before.
21      A.    Okay.
22      Q.    No. 35 or, I guess, Slide 35, if you could
23  turn to that, please?
24            Are you there?  Okay.
25      A.    Yeah.
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 1      Q.    So with this slide, one of your, kind of,
 2  conclusions is, "Therefore," you say at orange bullet
 3  point two, "Streams were more navigable than indicated
 4  by flow poststatehood data."
 5            That's right; that's what you conclude?
 6      A.    Yes.  I agree with my bullet, yes.
 7      Q.    Okay.  I thought you might.
 8            But you're not saying that there aren't other
 9  factors that would impact navigability beyond just
10  flow; is that right?
11      A.    That's correct.
12      Q.    So you believe there are other factors that
13  impact navigability?
14      A.    Yes.
15      Q.    And you've talked about a few of these today.
16  Could you list a few for me?
17      A.    Sure.  Flow depth, flow width, the presence
18  of obstacles, obstructions.  I'm sorry.  I said the
19  wrong word there.  I believe I heard a gasp from the
20  back.  And then I just have to defer back to the other
21  things I've said earlier in the week.
22      Q.    Okay.  That's fine.
23      A.    That's what comes to mind right now.
24      Q.    Turn to 54, Slide 54, please.
25            In bullet point, looks like, nine,
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 1  "Significant Human Impacts," so you're concluding here,
 2  talking about Verde River Segment 2, that there were
 3  significant human impacts.
 4            Are these impacts on the flow, impacts on the
 5  channel, or both?
 6      A.    Both.
 7      Q.    Could you turn to Slide 84?
 8            What were the impacts, in your view, and
 9  we're looking at the gage -- or the ditches and
10  diversions here, and I'm focusing on Segment 2.
11            What were the impacts of the ditches on the
12  channel of the river?  I'm not talking about the flow
13  of the river so much as the channel of the river.
14      A.    Well, there are a number.  Of course, in the
15  vicinity of the ditch itself, the ditch isn't an
16  obstacle.  It's a big pile of dirt or debris or rock or
17  whatever they built the dam out of in order to divert
18  into the ditch, or it's a modification of the geometry
19  so that you can divert flow off to the side.
20            There are different ditches that have
21  different configurations for taking water out of the
22  stream.  So they've got some sort of physical
23  modification of the stream channel itself at the point
24  of diversion.  So there's a modification there.
25            As a consequence of those diversions, if it's
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 1  a dam, for instance, you're going to deposit -- you're
 2  going to slow down water, which will cause deposition
 3  of sediment, typically widens out the wet part of the
 4  channel, makes it deeper and wider; will induce
 5  sediment deposition at the upper end of that ponding
 6  area, which could induce some braiding at that point.
 7            Downstream in the channel it's possible to
 8  have some scour there, because you've deprived sediment
 9  that would otherwise have moved downstream.
10            In the case of, let's say, for the Verde
11  Ditch, as I think Mr. Lynch was saying the other day,
12  is it's basically dry downstream of that.  The
13  consequence of not putting water in the river as a
14  normal basis is the stream makes an adjustment to that
15  or the river makes an adjustment to that, and so you
16  start to lose some of the stream features.  So it
17  doesn't really look much like a stream, and then you've
18  proceeded downstream.  And it depends on the degree of
19  the amount of diversion and the style of the diversion.
20            You can also have physical changes in the
21  stream where return flows come back in.  They can
22  create scour or erosion of channel banks when the water
23  spills back in, can change the appearance of it.  But
24  you asked me to exclude the changes in water.  But
25  there are consequences to the stream by taking water
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 1  out of it.  It could affect the vegetation and habitat
 2  and et cetera.
 3      Q.    Would it remove, I think the word would be,
 4  strainers or things like that?
 5      A.    If you took enough water out of a river that
 6  you deprive flow and there was not an adequate high
 7  groundwater table, you could reduce the number of
 8  trees.  But if there's no water there, it's not really
 9  a strainer, because a strainer implies you're boating
10  through it.
11            But I would say by removing low flows, it
12  could actually increase.  Yeah, that could go either
13  way.  I've seen it both.
14            In the case of the Verde, I'm trying to think
15  about the Verde below some of those ditches.  And my
16  recollection was in trying to boat through there, I
17  think I described this the other day.  I'm not
18  recalling a lot of woody vegetation.  It was mostly
19  marshy, brushy type vegetation, shrubby type things
20  that were immediately downstream.
21            So those are not very strainery there, pretty
22  flexible; but, again, there's not a lot of water.
23      Q.    Can you turn to 95, Slide 95.  And these are
24  the recollections, it looks like, of kind of old-timers
25  in the valley, a Jessie Shelley and one of the
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 1  Wingfields; is that right?
 2      A.    That's what I understand, yes.
 3      Q.    And these recollections were taken in 1954?
 4      A.    That's correct.
 5      Q.    Do you know how far they were recalling back
 6  when they made these recollections?
 7      A.    They don't specifically say.  They don't say
 8  on this date.  But what I took from them, reading the
 9  excerpts that were collected by the historians that did
10  this work, was that it was that they were looking --
11  they were recalling what it looked like when they first
12  remembered the river.  So I took that to be, as I
13  reported here, sometime after they arrived.
14      Q.    So it would have been several decades, at
15  least, or much longer than that, in fact?
16      A.    I think that was the point of the exercise --
17      Q.    Right.
18      A.    -- was to find out what it looked like a long
19  time ago.
20      Q.    And you would agree that through the lens of
21  time, memories can change?
22      A.    I can hardly remember lunchtime, so...
23      Q.    Especially today.
24      A.    Well, most days.
25      Q.    And we don't know if the recollections are
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 1  winter or summer, spring or fall?
 2      A.    My guess is that they were just kind of
 3  generally characterized.
 4      Q.    General recollection.
 5      A.    Yeah.
 6      Q.    And then can you go to 98?
 7            And this is Mr. Palmer, and it looks like the
 8  information was taken from him in 1979; is that right?
 9      A.    I think he wrote something himself in 1979.
10  You could look at the report and the reference, but
11  it's either him or a relative.
12      Q.    But they were recalling back many years back?
13      A.    Yeah.
14      Q.    So the same lens of time analysis applies?
15      A.    I would assume so, yeah.
16      Q.    And we don't know if this is winter or summer
17  or spring high flow?
18      A.    We don't.
19      Q.    Right.
20            Let's go to 99.
21            I was struck by this slide because it seems
22  to point out these conflicting memories and the
23  confusion of accounts, and that's what you were getting
24  at with this slide, right?
25      A.    Yes.
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 1      Q.    Okay.  Would you agree that contemporaneous
 2  records, such as military records or government
 3  records, might be more reliable than historical
 4  accounts taken many years later from settlers or what
 5  have you?
 6      A.    Yes.  You asked me if they might be, and I
 7  would agree that they might be.  In fact, I would go
 8  further and say that I would expect them to be.
 9      Q.    You would agree they're most likely to be?
10      A.    Yes.
11      Q.    I'm going to skip a few of my questions,
12  because I can tell we're getting toward the end.
13            Okay.  I'm going to take you to Slide 106,
14  and I know we've looked at this slide a lot, so I
15  apologize.
16      A.    No need.
17      Q.    This is the fording the river slide, is what
18  I've come to call it.
19      A.    Okay.
20      Q.    I remember in your testimony earlier on
21  Monday, I think you testified that you thought that
22  this might be like 1 1/2 feet deep; is that correct?
23      A.    Yeah.  I think Ms. Hernbrode was asking about
24  the vehicle in the back, and she was asking
25  specifically regarding the back of that vehicle; and
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 1  that's kind of my guess there.
 2      Q.    Is it possible that vehicle's tread is in a
 3  hole?
 4      A.    Yeah.
 5      Q.    Yeah?
 6            And I know there have been other questions
 7  about the seasonality, so I'm not going to ask that.
 8  But this question comes to mind when I look at all
 9  these photographs.  Do you remember Mr. Farmer
10  testifying yesterday?
11      A.    Yes.
12      Q.    And do you recall one of the things he said
13  was, is he said -- and I probably won't get this
14  perfect, but he said it's pretty difficult to tell the
15  depth of the river from a photograph.  He said
16  experience is best.  Do you recall that?
17      A.    Yes.
18      Q.    And we have no experience at all with these
19  photographs that we've been looking at; we're just all
20  looking at them and kind of making assumptions?
21      A.    Yeah, I think the kind of photograph he was
22  talking about was a photograph of the river without any
23  other context.  So, for instance, if there were a
24  picture of a river with a guy standing in a survey,
25  with a survey rod in his hand, it would be very easy to
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 1  tell the depth.  And, similarly, when we have a vehicle
 2  in the river, we have a better context.  Take the
 3  vehicles out, and I think our estimates of depth would
 4  be more speculative.  And I think that's what he was
 5  getting at.
 6      Q.    But in context of all of these photographs,
 7  do you agree that it's pretty difficult to tell depth
 8  of the river from photographs?
 9      A.    If you would ask me that question about this
10  photograph --
11      Q.    Sure, let's talk about that photograph.
12      A.    Yeah, I would say my ability to estimate the
13  depth would be decreased compared to one where I had
14  one with a car sitting in it.
15      Q.    Right.  So let's go back to that 106 then.
16  So we have this tread that's in the back here, and
17  you're estimating, from your view of the photograph,
18  that it's 1 1/2 feet.  We don't know if it's in a hole?
19      A.    We don't.
20      Q.    Do you agree people take pictures oftentimes
21  to document things that are unique or special or an
22  unusual occurrence?
23      A.    I know I do.
24      Q.    I think we all do, right?
25            Let's go to Slide 110, another one we've seen
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 1  a few times.
 2            We don't -- do you know what these soldiers
 3  are actually doing in this boat, besides floating?
 4      A.    They're sitting, yes, and they look like
 5  they're actually pulled up on the shore a little bit;
 6  but other than that, what their overall objective of
 7  being in a boat is, I don't know.
 8      Q.    We don't know if -- well, I mean from this
 9  you can tell that they're not loaded up with beaver
10  pelts?
11      A.    I don't see any beaver pelts, if that's --
12  that's probably the most direct way of answering your
13  question.
14      Q.    And we don't see implements for farming?
15      A.    No.
16      Q.    Or mining equipment?
17      A.    No.  But we don't see below the gunnel, so we
18  don't know what's in there.  We don't see any of that.
19      Q.    But it's not a well-laden boat is it?
20      A.    It's not piled up over the gunnels.
21      Q.    Okay.  They could just be out for a day
22  floating?
23      A.    And that's entirely possible.  But I would
24  say -- you know, you're asking how laden the boat is.
25  Typically when you load a small boat like this, you try
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 1  not to pile it up too high above the gunnels.
 2      Q.    But we don't see anything there?
 3      A.    You're correct.
 4      Q.    Okay.
 5      A.    I'm not disagreeing with that at all.
 6      Q.    Thank you.  Let's go to 112.
 7            So this is an interesting slide.  Do we know
 8  the date of this slide?  Maybe someone asked this, and
 9  I'm sorry if they did.
10      A.    No.  If I knew the date, I think I would put
11  it on there.
12      Q.    And we don't know the season?
13      A.    Correct.
14      Q.    And we can't tell the depth, can we?
15      A.    We cannot.
16      Q.    Right.  We don't know if it was a flood?
17      A.    It looks like a lot of water.  It doesn't
18  look like it's particularly raging or anything, but it
19  does look like a lot.  But other than that, no, we
20  don't know if it's a flood.
21      Q.    And this little bridge we see is, it looks
22  like, a footpath, right?
23      A.    It does.
24      Q.    And a footpath --
25      A.    I think that's what it's called in the --
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 1      Q.    Yeah.  Well, footbridge.
 2      A.    Yeah.
 3      Q.    Yeah.  And a footbridge or a footpath is good
 4  for crossing even shallow muddy waters if you didn't
 5  want to get your skirt wet or, in your case, your boots
 6  wet?
 7      A.    That's true.
 8      Q.    Could you go to 117 real quick?  I'll try to
 9  speed this up.
10            Do we know if this is below Oak Creek or
11  above Oak Creek, this photo?
12      A.    My guess is that if you asked Win Hjalmarson
13  that question, he would be able to pinpoint it; but
14  it's just labeled near Oak Creek, and I have not
15  bothered to drive out there and try to match the
16  terrain, so I don't know.
17            From the shape of that hill right there, it
18  seems like something I could do pretty easily, figure
19  out whether it's above or below; but as I sit here
20  right now, I don't know.
21      Q.    And Mark asked you a lot about riffles and
22  different things, so I just want to circle back real
23  quick.
24      A.    Okay.
25      Q.    There's no way to tell if this was during a
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 1  monsoon or a heavy flood event, is there?
 2      A.    It doesn't like a heavy flood event, and I
 3  don't see any evidence of monsoon; but I suppose it
 4  could have been during monsoon season.
 5      Q.    Sure, monsoon season or maybe spring and
 6  summertime?  I can't tell from the vegetation.
 7            And I think this might be the same slide.  So
 8  119?
 9      A.    This one was duplicated somewhere else.
10      Q.    Right, and maybe they asked you then.  We
11  can't tell if this is winter or spring or the season?
12      A.    In fact, from the label that the Library of
13  Congress put on it, they can't tell you for sure that
14  it was 1885.  So that's true.
15      Q.    Okay.  127, if you could.
16            There's been a lot of talk about the
17  collapsible boat or the ferry that was used by the
18  military under bullet point -- the big orange bullet
19  point two.
20      A.    Okay.
21      Q.    And then your historical boating account kind
22  of overview says "Boat used as a ferry."  That's the
23  boat you're talking about, am I right, the collapsible
24  boat that couriered -- that was used for couriers to
25  cross in high water times?
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 1      A.    There was that, and -- yes, there was that
 2  boat that was described that way.  I think there's
 3  another account of someone during a flood using some
 4  kind of a boat out there.  So, but probably, I guess,
 5  probably the most accurate way to answer that.
 6      Q.    I'm inexperienced with boating, and so when I
 7  think of ferries, I think of something much more
 8  substantial.  So I just wanted to make sure we're
 9  talking about this boat used in high water to cross
10  across.
11      A.    Yeah, and I understand.  I think typically we
12  think of a ferry that's something you can drive your
13  car on or a wagon on or something like that.  But
14  ferrying is an activity just to go across the river.
15      Q.    And they ferried -- they didn't ferry
16  livestock or they didn't ferry goods that we know of?
17  I don't think they could fit livestock in the boat, but
18  that would be fun.
19      A.    There were canvas boats that the military
20  used.
21      Q.    But I'm asking about this one.  Do you know
22  if this one was used for that?
23      A.    I'll answer, if you give me a chance.
24      Q.    Sorry.
25      A.    The military, as early as the Civil War, had
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 1  canvas boats that they used to ferry.  They used them
 2  in military campaigns.  And so, yes, they were taking
 3  their cavalry horses, canonry, soldiers, lots of
 4  wagons, supply wagons, et cetera, across in these
 5  collapsible boats.
 6            So they weren't necessarily little, tiny
 7  boats.  And we don't know a whole lot else about this,
 8  what they used, and so it could have been something
 9  similar to what was used in the Civil War.  And I think
10  I introduced some evidence on that in my boating
11  presentation previously.  But we don't know a lot about
12  that.  So, but it could have been.
13      Q.    But you don't know that?
14      A.    Correct.
15      Q.    Can you go to 137?
16      A.    Yes.
17      Q.    So this slide you had talked about "All went
18  well until boat wrecked on a rock," right?
19      A.    Yes.
20      Q.    And there was some discussion that they
21  floated their boat down the river, perhaps like one
22  mile.
23      A.    After it tipped over?
24      Q.    After it wrecked.
25      A.    Yeah.
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 1      Q.    And I believe you testified that might have
 2  been some poetic license?
 3      A.    It seems a little unusual for the part of
 4  river that they were in, that -- unless there was a
 5  flood that came up.  It was monsoon season, apparently,
 6  in August, and, you know, they were caught in some sort
 7  of flash flood unprepared and not expecting it.  That
 8  section of the river in August at normal flow rates,
 9  you would almost have to work to stay on an upside down
10  boat for a mile.
11      Q.    And I think that goes to the questions I have
12  with many of these accounts, in that we just don't know
13  how much poetic license is being used in these
14  accounts, do we?
15      A.    You know, it's funny you ask that question,
16  because it seems like the nonnavigability folks want to
17  rely heavily on the accounts that said somebody had a
18  crash or, you know, that they were daring adventurers
19  or whatnot.  We rely pretty heavily on that.  But when
20  it says they made it, you're like, well, I don't know,
21  that's poetic license, or whatever, so...
22            You know, when I read these articles, do I
23  see that they're using fanciful language, and am I
24  confused by it, whether it's fanciful or reporting?
25  No.
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 1      Q.    Okay.
 2      A.    I think it's pretty clear what direction this
 3  is.  And in this case, did they float a mile?  I don't
 4  know.  Did they walk exactly 60 miles?  Probably not.
 5            You know, I think what I took from this, I
 6  think the facts that I think you could say is they
 7  wrecked their boat, they lost their gear, they were in
 8  the water for a while hanging on to their wrecked boat,
 9  whatever that meant, and they had to walk a long ways
10  out of there.
11      Q.    Okay.  But you relied on an account that you
12  yourself says used poetic license?
13      A.    Did I use that term poetic license?
14      Q.    I'm pretty sure you did.
15      A.    Well, we'll see when the transcript comes
16  out.
17            What I meant by that was, is they might have
18  had a -- I would like to say they had a different
19  standard of fact-checking than we like to use today,
20  but today's press probably not much better in some
21  cases.  But, yeah.  So I would say it was more typical
22  at that time to be not so concerned about the precise
23  details; but I think the overall tenor of the story, I
24  think that the basic facts looked to me like that
25  they're sound reporting on that.
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 1      Q.    Okay.  Go to 140, please.
 2            And I just want to close the loop on this.
 3  This Betty, is it Tome, Tome?  You don't know?  Okay.
 4      A.    I didn't speak to her, so I don't know.
 5      Q.    Okay.  Well, my guess is as good as yours.
 6            So Betty.  This suggests that the soldiers
 7  used a fishing boat, and that she was interviewed -- or
 8  not interviewed.  Her oral history was reviewed for
 9  purposes of your 2003 report, correct?
10      A.    Well, actually, I think she was interviewed
11  when we prepared the 1992 report.
12      Q.    I do too.
13      A.    I think that's when that happened.  And that
14  report was revised in 2003, the one that you were
15  showing me earlier.  And so this would have been what
16  we got from her at that time.
17      Q.    Did any -- was there any verification, or was
18  this just her recollection, that fishing boats were
19  used?
20      A.    No, this was just oral history.  So it's an
21  old-timer, what do you remember.
22      Q.    A recollection?
23      A.    Yeah.
24            And, now, as I sit here, I don't even know if
25  she was an old-timer.  She just may have been a local
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 1  historian.
 2      Q.    Yeah, I think she was a local historian.
 3            145, please.
 4      A.    Of course, anybody who was there in 1992 is
 5  probably an old-timer now, so...
 6            Myself included.
 7            92, 192?
 8      Q.    Did I say that?  I meant 145.
 9      A.    Okay.
10      Q.    When you're talking about historical boating
11  accounts on this and you talk about the military, what
12  do you mean by that, in terms of a boating account with
13  the military?  Is it the gentleman -- is it the ferry?
14      A.    Yes.
15      Q.    Okay.  And then the one below it that says
16  "Ferries," is that something different?
17      A.    There was also a ferry, a different military
18  ferry.  And then I would throw in the category where we
19  had these accounts of somebody building a rock dam at
20  Perkinsville, that's a ferry-like activity, in my mind.
21      Q.    146, please.
22            On this table we're talking about Segments
23  Boated Historically, and under, I think, Segment 2 you
24  have an X for Floating Logs.
25            Did I miss that?  Were there floating logs in
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 1  Segment 2?
 2      A.    That was one of the historians we just talked
 3  about.
 4      Q.    Floating logs?
 5      A.    Yes.  Right there, the first bullet on
 6  Slide 140, Jim Byrkit said.  And that's another one I
 7  need to update the segments on, because clearly nobody
 8  was building lodges in --
 9      Q.    So this says Segment 3?
10      A.    Yes.  That's what I just said.  We need to
11  update; I needed to update the segments.
12            So what happened there is I changed the
13  segment numbers because I realized I wanted -- all
14  right?  And then I realized everybody else is using the
15  other segment numbers, and I thought that would be just
16  too confusing.  So I went back and changed what I
17  thought was all of them, and here's another one I
18  missed.
19      Q.    And these floating logs to build a lodge
20  occurred in 1958?
21      A.    No, that's when the information was coming
22  from.
23      Q.    Okay.  So do we know when he floated the
24  logs?
25      A.    No.
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 1      Q.    Do we know anything about this, other than --
 2      A.    I'd have to go back and look at it.
 3      Q.    Okay.  Just real quick on 150.
 4            Thank you.  This is the whole discussion of
 5  beaver dams, which I won't go into, but I did -- I was
 6  puzzled by this just a little bit.  Well, not puzzled,
 7  but interested.
 8            So neither one of these canoes in this
 9  picture is laden with a large amount of tonnage, is it,
10  or -- I don't know, or whatever.  I'm trying to pick
11  something that would go in this.  Pelts or 800 pounds
12  of mining equipment or what have you.  Is that correct?
13      A.    Neither one of them is laden with 800 pounds
14  of mining equipment or pelts, that I can see, no.
15  That's correct.
16      Q.    So they just have regular, it looks like in
17  both pictures, camping gear, or at least in one perhaps
18  camping gear, and in the bottom one maybe nothing but
19  for a day trip?
20      A.    I don't see anything else in the one on the
21  bottom.
22      Q.    Yeah.
23      A.    But I would point out that you have got three
24  people in that canoe, so that third person adds some
25  weight, so...
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 1            And quite often the trappers were paddling
 2  solo, so that now instead of three people, you have one
 3  person.  So equivalent weight, you know, you look like
 4  to me, compared to when I go down the river paddling
 5  solo, these guys have probably an extra 500 pounds.
 6      Q.    But you agree if you were a trapper traveling
 7  solo in a canoe and you have a substantial amount of
 8  weight in that canoe, getting over a beaver dam might
 9  be just a little hard, or at least harder than what
10  these folks are experiencing in these pictures?
11      A.    True.  One person pulling a canoe over versus
12  three persons pulling a canoe over, that's just simple
13  physics.  The one person is going to work harder.
14      Q.    I'm sensing everyone is very ready to be done
15  and go home.
16      A.    Take your time.
17      Q.    Yeah, wouldn't that be good.
18            See, the timer is going off.
19                 CHAIRMAN NOBLE:  Well, if you can wrap
20  it up today, I think we're just as happy.
21                 MS. ARMSTRONG:  I have only, I think,
22  one more question that I feel I have to ask.
23  BY MS. ARMSTRONG:
24      Q.    Can you go to Slide 216?
25            This is talking about the Lessons from the
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 1  John Day River, right?
 2      A.    Yes, it is.
 3      Q.    And the bullet points here, these are bullet
 4  points that are saying this is what was found on the
 5  John Day River?
 6      A.    Yes.
 7      Q.    And you're using this to compare it to the
 8  Verde River?
 9      A.    Yes.
10      Q.    Okay.  The bottom bullet, you said "No
11  documented evidence of Indian canoe use"?
12      A.    That's correct.
13      Q.    Okay.  And you've reviewed the John Day
14  decision?
15      A.    Yes.
16      Q.    And you've read the facts of the John Day
17  situation and then you synthesized them into this?
18      A.    Yes.
19      Q.    At Page -- let's see.  At 392 of the John Day
20  decision, I reviewed it.  Do you recall any discussion
21  in the John Day decision about the use of canoes,
22  Indian canoes?
23      A.    Yes.
24      Q.    Of any form?
25      A.    Yes, I do.
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 1      Q.    So do you agree that in the John Day decision
 2  that is discussed here, that they actually did talk
 3  about the presence of dugout canoes used by Native
 4  Americans?
 5      A.    My recollection -- yes, I do.
 6      Q.    You do?
 7      A.    Yes.
 8      Q.    So can you explain what you're saying here
 9  versus what that recollection is?  And maybe I'm just
10  confused on this.  I'm trying to understand.
11      A.    My recollection of what I read in there was
12  that there wasn't specific evidence that the Indians
13  were using canoes on John Day, but the Indians did use
14  them regionally.  But there wasn't any -- you know,
15  that's my recollection.
16            And there was some discussion of people
17  saying, well, I think they probably did, and other
18  people saying, well, you don't have any evidence of it.
19  So...
20      Q.    I think in the John Day decision, I'm going
21  to read just a section to you, and you tell me if this
22  refreshes kind of your memory of the case.
23            At Page 392 of the decision, it says "We
24  further note that, as described in detail in our
25  discussion of actual use below, at the time of
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 1  statehood, various Native American tribes in the
 2  Columbia River basin used dugout canoes, which
 3  typically drafted six to eight inches, for [fishing and
 4  travel]."
 5            Is that what you're remembering?
 6      A.    Yes.
 7      Q.    And then there's a footnote, which is
 8  Footnote 13, and the Court is citing an example.  Tell
 9  me if this example from Footnote 13 rings a bell.
10            It says "Though the plateau is an arid
11  environment, it is bisected by major river systems, the
12  Columbia and the Snake, and then all those multiple
13  tributaries, the Wenatchee, the Methow, the Okanogan,
14  the Yakima, Deschutes, the John Day, and these were
15  streams on which people traveled --"  I'm sorry, "which
16  native people traveled by canoe."
17            Does that ring a bell?
18      A.    I don't recall that specific footnote, but I
19  understood what you said to me, yes.
20      Q.    So that's specific; that at least the
21  evidence relied on by the Court was that Native
22  Americans specifically used the John Day River?
23      A.    That's not my understanding of what I read in
24  there.  But I agree that the footnote says that in the
25  Columbia basin this is what they did and that the John
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 1  Day is a tributary there.
 2      Q.    "And these were streams."  This is the
 3  reference.
 4      A.    I heard you the first time.
 5      Q.    That's the tributaries, and then they say
 6  "and these were streams on which Native [American]
 7  people traveled by canoe."
 8                 MR. SLADE:  Do you have a copy you could
 9  provide Mr. Fuller?
10                 MS. ARMSTRONG:  I would be glad to.
11                 MR. SLADE:  The footnote and the
12  context?
13                 MS. ARMSTRONG:  I can give him this one.
14                 MR. SLADE:  That would be great.
15  BY MS. ARMSTRONG:
16      Q.    Would you like to see that, Mr. Fuller?
17      A.    It's always better to read it myself.
18                 MR. MCGINNIS:  I think he might already
19  have one that I gave him this morning.
20                 MS. ARMSTRONG:  Oh, that would be great.
21                 MS. HERNBRODE:  The Northwest
22  Steelheaders case, is that what you're reading from?
23                 MS. ARMSTRONG:  Yes.
24                 CHAIRMAN NOBLE:  Yes, you did.  I can
25  certainly provide him with mine.
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 1  BY MS. ARMSTRONG:
 2      Q.    And do you have that case in front of you
 3  now, Mr. Fuller?
 4      A.    What I'm looking at is -- I mean it says
 5  Northwest Steelheaders Association, Inc. an Oregon
 6  nonprofit, Raymond Dezellem and Richard "Rick" Allen,
 7  respondents versus David Simantel.  Starts on Page 383?
 8      Q.    And it's 112 Pacific 3d, right, just to be
 9  clear?
10      A.    It's 112 what?
11      Q.    Pacific 3d 383.
12                 MS. HERNBRODE:  It's the P.
13                 THE WITNESS:  Oh, I'm sorry, it says at
14  the top.
15  BY MS. ARMSTRONG:
16      Q.    P.3d.
17      A.    It says "Cite as 112 P.3d."
18                 MS. ARMSTRONG:  Thank you, Joy.
19  BY MS. ARMSTRONG:
20      Q.    P3d, P dot 3d.
21            Okay.  So would you like to take a look at
22  Footnote 13, and it's on -- the easiest way is Page 9
23  of the decision, but if you want to look at it, it
24  starts at 392 of the actual citation.  I don't know
25  what you have in front of you, if you have it in the
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 1  same form as me.  But look for Footnote 13.
 2      A.    Yeah, the footnote is citing a paragraph at
 3  the top, where it says "We further note, as described
 4  in detail in our discussion of actual use below, at the
 5  time of statehood, various Native American tribes in
 6  the Columbia River basin used dugout canoes, which
 7  typically drafted six to eight inches, for fishing,
 8  travel, and trade."  And then it goes on to talk about
 9  modern boats.
10      Q.    But the footnote is there at 13; is that
11  right?
12      A.    It cites a Professor Beckham as testifying
13  that, and then what you just read me, "and these were
14  streams on which native people traveled by canoe."
15      Q.    And that included the John Day?
16      A.    It did.  Yes, it did.
17                 MS. ARMSTRONG:  Okay.  Thank you,
18  Mr. Fuller.  I appreciate your patience with me.
19                 That's all I have.
20                 CHAIRMAN NOBLE:  Time to wake up?  We're
21  going to get back together at 9:00 a.m. in the morning.
22  One of the things that we're going to do tomorrow after
23  lunch is try to estimate how many more days of hearing
24  we will need for the Verde River.  We ask you to do
25  your best and, also, bring with you, if that's
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 1  necessary, and you don't have it in an electronic
 2  format, your calendars for probably no earlier than
 3  February and most likely getting into March or April.
 4                 There are two lawyers standing.  We will
 5  go first with nice purple sweater.
 6                 MS. HERNBRODE:  Sorry, Mr. Hood.  I
 7  stood up after you, but I'll go first.  You are
 8  engaging in the same discussion that the attorneys have
 9  been engaging in at every break, which is how much
10  longer are we going to be doing this.
11                 And I think our consensus from last
12  break is that we will put -- we'll have a little bit
13  more with Jon.  He'll likely be done in the first two
14  or three hours of tomorrow.
15                 Please feel free to chime in if anybody
16  thinks I'm getting this wrong.  And then we'll put
17  Mr. Hjalmarson.  He will likely be a day-plus of
18  testimony and cross.  So that gets us through all of
19  Thursday and marginally in -- at least marginally into
20  Friday and maybe half day into Friday.
21                 Nobody is very enthusiastic about
22  putting a witness on and stopping them either in the
23  middle of cross or direct or halfway through and then
24  getting them back off again.  If we stopped at that
25  point on Friday, we would be left with Mr. Burtell,
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 1  Mr. Littlefield, and Mr. Mussetter, which we do think
 2  we could do in the days you have scheduled in February,
 3  and our final rebuttal.
 4                 CHAIRMAN NOBLE:  Mr. Hood.
 5                 MR. HOOD:  I didn't have anything to
 6  say.  I just wanted to be able to see the Commission,
 7  and I'm really tired of sitting all day, so that's why
 8  I stood.
 9                 CHAIRMAN NOBLE:  As I understand it,
10  after Friday the parties do not anticipate more than
11  three days of hearing?
12                 MS. CAMPBELL:  No.  Cynthia Campbell for
13  the City of Phoenix.  The City of Phoenix also has a
14  witness that they would like to present when we come
15  back.
16                 MS. HERNBRODE:  There's our mystery
17  expert.
18                 MS. CAMPBELL:  Dr. Jack August.
19                 CHAIRMAN NOBLE:  Cynthia, how much time
20  do you expect your witness to take; two days, three?
21                 MS. CAMPBELL:  I don't anticipate that
22  he's going to be a witness of the lengthy caliber that
23  Mr. Fuller or any of the other major party witnesses
24  are going to be or have been.  I think Dr. August could
25  probably be done easily in a day, if less; probably
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 1  less.
 2                 MS. HERNBRODE:  That may change the
 3  calculation, Mr. Chairman.
 4                 CHAIRMAN NOBLE:  Is your witness
 5  available tomorrow or Friday afternoon?
 6                 MS. CAMPBELL:  No, sir.
 7                 CHAIRMAN NOBLE:  Let's go forward then
 8  with the plan that we already have in place for three
 9  days sometime in the new year, and we won't have a
10  meeting on scheduling tomorrow after lunch.  We'll just
11  go forward with the plan that we have.
12                 MS. HERNBRODE:  Mr. Chairman, you did,
13  at one point at a previous hearing, discuss scheduling
14  out for the -- because we know we're going to have to
15  meet on the Salt at some point, scheduling out for
16  those.  Would you like to do that tomorrow afternoon?
17                 CHAIRMAN NOBLE:  We will take time to do
18  scheduling tomorrow afternoon.
19                 Is there anyone else that wishes to
20  change the Chair's mind?
21                 (No response.)
22                 CHAIRMAN NOBLE:  Okay.  We'll see you
23  tomorrow.
24                 (The proceedings adjourned at 5:28 p.m.)
25
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 1                  CHAIRMAN NOBLE:  Okay.  Now we're back
  
 2   in session.  Can the record please show the presence of
  
 3   Commissioner Horton, Commissioner Allen, Commissioner
  
 4   Noble.
  
 5                  Mr. Slade, do you have some additional
  
 6   questions for Mr. Farmer?
  
 7                  MR. SLADE:  I do, Mr. Chairman.
  
 8                  CHAIRMAN NOBLE:  Please go ahead.
  
 9                  MR. SLADE:  Good morning, Commissioners.
  
10
  
11                      REDIRECT EXAMINATION
  
12   BY MR. SLADE:
  
13       Q.    Good morning, Mr. Farmer.
  
14             You were asked yesterday a lot of questions
  
15   by Ms. Montgomery about the use of modern technologies;
  
16   is that correct?
  
17       A.    Yes.
  
18       Q.    You were asked about dry suits, a radio,
  
19   safety equipment, more durable boats, GPS, maps, the
  
20   internet, modern gages, weather channel; is that
  
21   correct?
  
22       A.    That's correct.
  
23       Q.    So that the Commission's understanding is
  
24   clear regarding your position, do you think the Verde
  
25   River could have been navigated as a highway for
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 1   commerce without those modern technologies?
  
 2       A.    Absolutely.
  
 3       Q.    So it could have been navigated at the time
  
 4   of statehood with the technologies that were available
  
 5   then?
  
 6       A.    Yes.
  
 7       Q.    And could it have been done by someone
  
 8   without your vast experience?
  
 9       A.    Yes.  It's done every day that way.
  
10       Q.    And that begs the question why do you use
  
11   modern technology?
  
12       A.    Well, it's more convenient.  It makes life
  
13   easier.  In this day and age, it's a very fast life,
  
14   and that just helps us get on the river quicker.
  
15       Q.    So if we use an analogy, what kind of truck
  
16   do you drive?
  
17       A.    F-150.
  
18       Q.    Why don't you drive a Model T?
  
19       A.    It would be fun, but it would take longer to
  
20   get where I'm going.
  
21       Q.    Do you think you could still drive a Model T
  
22   from Camp Verde to Phoenix if you had to?
  
23       A.    Sure, you could.
  
24       Q.    Mr. Hood asked you some questions about your
  
25   definition of navigability, and I would like to give
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 1   you a chance to put that in context.  You said
  
 2   yesterday you believe a river can be navigable when
  
 3   it's as low as 2 to 6 inches; is that right?
  
 4       A.    Yes.
  
 5       Q.    Can you explain what you meant when you said
  
 6   that?
  
 7       A.    Well, basically, the 2-inch depth is
  
 8   navigable if that is not the entire depth of the entire
  
 9   reach of the river.  If that's the shallowest that the
  
10   river gets in short spots, that doesn't impede
  
11   navigability.
  
12       Q.    And were you saying in any way that the
  
13   average depth of the Verde is from 2 to 6 inches?
  
14       A.    Absolutely not.
  
15       Q.    Were you here for Mr. Fuller's testimony on
  
16   Monday?
  
17       A.    Yes.
  
18       Q.    And did you hear his accounts of historic
  
19   boat trips that were successful in that whitewater
  
20   portion of the Verde?
  
21       A.    Yes, I heard that.
  
22       Q.    Segment 3?
  
23       A.    Yes.
  
24       Q.    Does that surprise you at all?
  
25       A.    No.
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 1       Q.    If you don't have a guide and you don't know
  
 2   the river well, how do you determine if a rapid or a
  
 3   danger is coming up?
  
 4       A.    You generally use your senses, and hearing
  
 5   and eyesight would be the two that you would be able to
  
 6   tell what's coming up in front of you.
  
 7       Q.    And if you have a concern about the river,
  
 8   what do you do?
  
 9       A.    Well, you park the boat and get out and walk
  
10   the bank, go down and have a look at what's coming up.
  
11       Q.    Is that hard to do on the Verde?
  
12       A.    It's easy.
  
13       Q.    You were asked the question about your
  
14   temperament and your -- I guess your gruffness, and you
  
15   said you were potentially a mountain man in temper.
  
16             Do you have to be as burly as a mountain man
  
17   to navigate this river?
  
18       A.    No, you don't.
  
19       Q.    And have you traveled on the river with
  
20   people that are not as adventure-inclined?
  
21       A.    Yes, I have.
  
22       Q.    Did they have any issues?
  
23       A.    No.
  
24       Q.    Were they in canoes?
  
25       A.    Sometimes, yes.
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 1       Q.    You heard Mr. Lynch yesterday talk about
  
 2   improvements that he's made on the river; is that
  
 3   right?
  
 4       A.    Yes, I heard that.
  
 5       Q.    And you have boated the river before
  
 6   Mr. Lynch had his commercial operation; is that
  
 7   correct?
  
 8       A.    That's correct.
  
 9       Q.    Were the segments that he talked about where
  
10   he made improvements, were those still navigable?
  
11       A.    They were navigable before he made those
  
12   improvements.
  
13       Q.    Did you receive any questions about rapids or
  
14   significant impediments regarding Segment 2 or
  
15   Segment 5 yesterday by Mr. Heilman?
  
16       A.    If I did, there were very few.
  
17       Q.    Do you recall which ones?
  
18       A.    I don't recall any.
  
19       Q.    Was one of them Roller Uno?
  
20       A.    Oh, yeah, the one that's 100 yards away from
  
21   the end of that Segment 3, or Segment 2.  It's just
  
22   above Beasley Flats.
  
23       Q.    Okay.  So that would be still in Segment 2,
  
24   but very close to Segment 3?
  
25       A.    Yes, it would be.
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 1       Q.    We've reviewed some of your pictures
  
 2   yesterday on the PowerPoint, and you were talking about
  
 3   the depths in those pictures?
  
 4       A.    Yes.
  
 5       Q.    Were you able to talk about the depths based
  
 6   on looking at the pictures or based on your experience
  
 7   on the river when those pictures were taken?
  
 8       A.    It's, generally, the depths are from my
  
 9   experience.  It's pretty difficult to tell the depth of
  
10   a river from a photograph.
  
11       Q.    And how were you able to discern depths when
  
12   you're on the river?
  
13       A.    Well, again, where you can see the bottom is
  
14   shallower; but a lot of times I've got a canoe paddle
  
15   in my hand, and the blade is about a foot and a half in
  
16   length and then the entire paddle is about 5 feet in
  
17   length, so, you know, you just reach down and touch the
  
18   bottom and you can pretty accurately measure the depth
  
19   of it up to 5 feet.
  
20       Q.    And do you do that regularly as you travel
  
21   down the river?
  
22       A.    From time to time.  In the shallow spots you
  
23   can feel it in your natural paddle stroke.
  
24       Q.    And that's the river in its not ordinary and
  
25   natural condition?
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 1       A.    I've never boated it in its ordinary and
  
 2   natural condition.
  
 3       Q.    I would like to talk to you briefly about
  
 4   some of the guides you were questioned about yesterday.
  
 5   You were asked about Jim Slingluff's Guide; is that
  
 6   correct?
  
 7       A.    Yes.
  
 8       Q.    And is it true that Jim Slingluff asked you
  
 9   to update his guide?
  
10       A.    Yes, that's true.
  
11       Q.    So he had the trust in you and in your
  
12   opinion of the river to be able to do that?
  
13       A.    Yes.
  
14       Q.    And of all the river accounts from the guides
  
15   we heard yesterday, from all the guidebooks, were they
  
16   talking about the river in its natural and ordinary
  
17   condition?
  
18       A.    No, they weren't.
  
19       Q.    And of all the trips you've ever made on the
  
20   river, were they when the river was in its natural and
  
21   ordinary condition?
  
22       A.    No.
  
23       Q.    And so if you added 90 to 150 cfs to the
  
24   river, what would happen to the navigability of the
  
25   river?
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 1       A.    It would become quite a bit more navigable
  
 2   for different craft.
  
 3       Q.    So it's your opinion that the river in its
  
 4   ordinary and natural condition is and can be used as a
  
 5   highway for commerce?
  
 6       A.    Yes.
  
 7                  MR. SLADE:  Those are all the questions
  
 8   I have, Mr. Chairman.
  
 9                  CHAIRMAN NOBLE:  Thank you very much.
  
10                  Does anyone else have any questions for
  
11   Mr. Farmer?
  
12                  (No response.)
  
13                  CHAIRMAN NOBLE:  I have a few,
  
14   Mr. Farmer, if you have some time.
  
15                  THE WITNESS:  Sure.  I've got all day.
  
16
  
17                          EXAMINATION
  
18   BY CHAIRMAN NOBLE:
  
19       Q.    Just to follow up on where Mr. Slade just
  
20   left off, I heard you respond to several of his
  
21   questions regarding navigability.  Are you here
  
22   testifying as an expert as to whether or not the Verde
  
23   River was navigable in its natural and ordinary
  
24   condition at the time of statehood?
  
25       A.    No, I'm not.
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 1       Q.    When you say, in response to Mr. Slade's
  
 2   question, the river was navigable, please explain what
  
 3   you mean by the term navigable in your response.
  
 4       A.    It's my opinion that I could get a variety of
  
 5   different watercraft down the river unimpeded, heavily
  
 6   loaded, without problem, and I can do this at all times
  
 7   of the year because that river is perennial in nature.
  
 8       Q.    Would it be fair to say that when you talk
  
 9   about navigable, you're referring to boatable?
  
10       A.    No, I think that I would call it navigable.
  
11   I look back on it, and if I were a trapper or that type
  
12   of thing, I would think that that would be the primary
  
13   mode of transportation that I would utilize if that's
  
14   what I was doing.
  
15             I use the river by boat for other activities,
  
16   whether it's fishing, whether it's hunting white tail
  
17   deer, mountain lion, or exploring or looking/panning
  
18   for gold.  I don't -- I use it, the river, basically,
  
19   for primary transportation for other activities.
  
20       Q.    Do you believe your understanding of the term
  
21   navigable is interchangeable with the navigability that
  
22   is being determined by this Commission?
  
23       A.    Being a layman in the thing and just
  
24   reviewing the tests that are there to determine
  
25   navigability, I would say, in my personal opinion, that
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 1   the river is indeed navigable under those terms.
  
 2       Q.    So your understanding of navigability is the
  
 3   same that we are trying to determine?
  
 4       A.    That's my opinion, yes.
  
 5       Q.    Could you go back and review for us the
  
 6   history that you have had of experiences on the Verde
  
 7   River?
  
 8       A.    I've been boating it since high school.  My
  
 9   father boated it in the '50s.  He pretty much
  
10   introduced me to it as a youngster.  I've been down it
  
11   in multiple watercrafts, all seasons of the year, at
  
12   low flow and at high flow.
  
13             I've been, as recently as this past October,
  
14   with my wife on the upper section.  Had a great time.
  
15   You know, it's just a wonderful place to be.
  
16       Q.    And I can't recall, but I believe you told us
  
17   approximately or how many trips can you remember that
  
18   you've taken?
  
19       A.    I don't remember them all, but we go between
  
20   three and five times a year, and I've been going since
  
21   1973.  So I've run the math, and I've calculated I've
  
22   been down 50 to 60 times.
  
23       Q.    And when we say or when you say you've been
  
24   down the river 50 to 60 times, is that generally in the
  
25   area of Segments 1 through 5 as defined by Mr. Fuller?
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 1       A.    Yes, sir.
  
 2       Q.    Yesterday I believe Mr. Heilman asked you
  
 3   some questions about old Exhibit 12, this one, the
  
 4   "Verde River Recreation Opportunity Guide."  Do you
  
 5   have that in front of you or do you have that with you
  
 6   this morning?
  
 7       A.    Yeah, I can put it there right now.  I
  
 8   followed your advice last night.
  
 9       Q.    I believe I heard you respond to a question
  
10   yesterday that -- or in response to a question, you
  
11   said that you knew the author of this guide?
  
12       A.    Yes, I'm familiar with Pete Weinel.
  
13       Q.    Mr. Service?
  
14       A.    No, not so much.
  
15       Q.    Oh, I'm sorry, it says it's prepared by
  
16   Forest Service.  I was just wondering if you knew.
  
17       A.    Yeah, I got you.
  
18                  COMMISSIONER HORTON:  A little humor.
  
19                  THE WITNESS:  Mine's rather dry.
  
20   BY CHAIRMAN NOBLE:
  
21       Q.    It's the mountain man.
  
22       A.    It's the adventurer in me, you're right.
  
23       Q.    Who did prepare this report, as far as you
  
24   know?
  
25       A.    Pete Weinel.
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 1       Q.    And do you know Pete Weinel?
  
 2       A.    Yes, I do.
  
 3       Q.    How long have you known him?
  
 4       A.    He wrote -- I think he wrote this guide in
  
 5   the early '70s, somewhere around there.  I've known him
  
 6   as a Forest Service employee for over 20 years.
  
 7       Q.    And how would you describe your relationship
  
 8   with him or your knowledge of him?  Is it casual
  
 9   acquaintance or more than that?
  
10       A.    It's always been professional.  It's been at
  
11   official functions.  Yes, it's casual.  It's not an
  
12   intimate friendship.
  
13       Q.    Do you recall that there were some points
  
14   that Mr. Heilman brought out to you with regards to the
  
15   "Verde River Recreation Opportunity Guide" with which
  
16   you disagreed?
  
17       A.    Yes, I disagreed.  I guess that's a pretty
  
18   good way to put it.
  
19       Q.    Have you reviewed the guide other than what
  
20   was presented to you yesterday?
  
21       A.    I've read it, but it's been a number of
  
22   years.
  
23       Q.    How would you characterize the author's
  
24   understanding or familiarity with the Verde River?
  
25       A.    He had an excellent knowledge of that river.
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 1       Q.    And the Exhibit 12 is dated 1997.  However,
  
 2   it's your understanding that it was written as early as
  
 3   the early 1970s?
  
 4       A.    Yes, it was earlier than that.  It's been
  
 5   revised a number of times.
  
 6       Q.    Do you know if Exhibit 12 has been revised
  
 7   and updated to 1997, or is it the one that was first
  
 8   authored in the early '70s?
  
 9       A.    That, I don't know.
  
10       Q.    Could we get you to turn to Page 2?
  
11       A.    Okay.
  
12       Q.    On the bottom of the first column on the
  
13   left, I see it says there "Below 400 cfs (into
  
14   Horseshoe R.), you will begin having trouble with rocks
  
15   and other obstacles.  It is run at lower levels but can
  
16   be very hard on equipment if certain rapids are not
  
17   walked."
  
18             Do you see that?
  
19       A.    Yes.
  
20       Q.    Are there rapids that need to be walked in
  
21   that particular area, as described?
  
22       A.    I have never experienced that personally.  I
  
23   would disagree with that statement.
  
24       Q.    When you say you disagree with that
  
25   statement, is it your understanding that there are no
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 1   rapids that need to be walked, or that you disagree
  
 2   that some people might want to walk them?
  
 3       A.    There's nothing that even approaches a
  
 4   Class II rapid in that section.  He doesn't give a
  
 5   start.  He says approaching Horseshoe Reservoir, and
  
 6   he's saying he's setting the baseline at below 400 cfs.
  
 7             I've boated that section at far less water
  
 8   than that and never had any trouble in any riffle or
  
 9   drop in that portion of the river.
  
10       Q.    From what you know of Mr. Weinel, would you
  
11   say your experience on the river is equal to his,
  
12   greater than his, or less than his?
  
13       A.    I wouldn't want to make the comparison.
  
14       Q.    I'm asking you to.
  
15       A.    I don't have an answer to that.
  
16       Q.    Do you know of his experience on the river?
  
17       A.    I don't know of his years on the river.  I
  
18   would assume that with his knowledge of the river and
  
19   his job and what he did, that he would have an intimate
  
20   knowledge of the river.  I would assume that.
  
21       Q.    Again on Page 2, on the bottom right column,
  
22   "The Verde Falls at mile 56.8 presents a special hazard
  
23   to river-runners.  It can be a Class V under certain
  
24   conditions and must be approached with extreme
  
25   caution."
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 1             Do you see that paragraph?
  
 2       A.    I do.
  
 3       Q.    Do you agree with Mr. Weinel that under
  
 4   certain conditions Verde Falls can be a Class V rapid?
  
 5       A.    I would say that at extreme flood, that rapid
  
 6   is indeed a V and approaching a VI.  There are certain
  
 7   conditions that he's absolutely true, correct in his
  
 8   assumption.
  
 9       Q.    One of the comments you made yesterday was
  
10   that as to this particular guide, Exhibit 12, that it
  
11   was perhaps outdated and that there were other guides
  
12   that were more current.
  
13             Is that an accurate representation of what
  
14   you said yesterday?
  
15       A.    The river is a dynamic river.  It changes
  
16   constantly.  This is in need of updating.  I think it's
  
17   basically -- this publication was put out to try to
  
18   keep raw beginners from going into certain sections of
  
19   the Verde River and getting themselves in trouble.
  
20             As far as a boating guide, you can get the
  
21   same thing off of USGS topo maps.  That's basically
  
22   what this is.
  
23       Q.    Have you done any work to study the historic
  
24   uses of the Verde River at or before statehood?
  
25       A.    It would just be anecdotal, things that I've
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 1   heard.  I've done no formal studies of it.
  
 2       Q.    Would your opinion that the river was
  
 3   navigable at statehood be based on your experiences on
  
 4   the river?
  
 5       A.    Yes.
  
 6       Q.    Is there anything other than the anecdotal
  
 7   information you have received with regards to historic
  
 8   uses of the river; is there any other information that
  
 9   you would base your opinion on other than your
  
10   experiences on the river?
  
11       A.    That's correct.
  
12       Q.    Nothing else?
  
13       A.    Right.
  
14       Q.    Okay.  I appreciated Mr. Slade's questions
  
15   this morning about Mr. Slingluff.  I wanted to ask you
  
16   about your relationship with Mr. Slingluff.  How long
  
17   have you known him?
  
18       A.    I've known Jim Slingluff since the '80s.
  
19       Q.    Have you boated the river with him?
  
20       A.    Yes, I have.
  
21       Q.    On more than one occasion?
  
22       A.    Yes, I have.
  
23       Q.    Could you tell us what you know about
  
24   Mr. Slingluff's current mental or health condition?
  
25       A.    He's in final stages of Alzheimer's.
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 1       Q.    So we're not going to be able to hear from
  
 2   him?
  
 3       A.    No.
  
 4       Q.    And was Mr. Slade correct when he asked you
  
 5   questions about Mr. Slingluff having asked you to
  
 6   update his river guide?
  
 7       A.    That's true.
  
 8       Q.    Have you worked on that?
  
 9       A.    The copyright was transferred over to the
  
10   Arizona Wildlife Federation when I was president of
  
11   that organization.  Since I'm no longer on the board of
  
12   directors over there, they've tried to make no move on
  
13   it, on the -- it's just nothing's happened with it at
  
14   all.
  
15             So I've got all of Mr. Slingluff's original
  
16   work on the "Verde Recreation Guide."  I've got his
  
17   rough drafts.  You know, had spoken to him about the
  
18   areas that needed to be updated in the "Verde
  
19   Recreation Guide."  But other than that, nothing's been
  
20   done.
  
21       Q.    Now, my understanding from your testimony is
  
22   that, generally speaking, with regards to the Verde
  
23   River, you find it to be currently boatable and has
  
24   been boatable, for all the experiences that you have
  
25   had on it, in many different forms of watercraft; is
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 1   that correct?
  
 2       A.    That's correct.
  
 3       Q.    And that it is currently boatable or
  
 4   navigable in watercraft?
  
 5       A.    That's correct.
  
 6       Q.    Could we get you to pull up old Exhibit 34,
  
 7   the Southwestern Sportsman National Magazine of
  
 8   February 15th, 1991?
  
 9       A.    Certainly.
  
10       Q.    Seems like there was a great deal of activity
  
11   with regards to publications regarding the Verde and
  
12   other small streams and rivers in Arizona in the early
  
13   '90s and mid '90s.  Is that -- was there a bunch of
  
14   activity that you can remember on that?
  
15       A.    I don't remember anything coming out, but I
  
16   mean you would read an article maybe once a year, twice
  
17   a year.  Not a flurry of activity.
  
18       Q.    In the blue box on Page 16, the first
  
19   paragraph, of Exhibit 34, we reviewed this paragraph
  
20   yesterday.  "Shallow creeks and rivers are boatable in
  
21   many different canoes, but aluminum, canvas, and wood
  
22   boats are easily damaged and difficult to repair.
  
23   Plastic canoes are durable, slide easily over rocks,
  
24   slip quietly through the water, and do not conduct heat
  
25   or cold.  Plastic canoes can open areas to sportsmen
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 1   that are otherwise only a wish.  A properly designed
  
 2   plastic canoe, loaded with 250 pounds of paddler and
  
 3   gear, can float in as little as three inches of water."
  
 4             Do you see that paragraph?
  
 5       A.    I see it, sure.
  
 6       Q.    That last sentence, do you agree with that
  
 7   last sentence; that in as little as 3 inches of water
  
 8   you can float a 250-pound loaded canoe?
  
 9       A.    A properly designed canoe, that would be a
  
10   true statement.
  
11       Q.    And would you limit -- would you say that
  
12   there are more than plastic canoes that could properly
  
13   navigate in 3 inches of water?
  
14       A.    Yes, any properly designed canoe out of any
  
15   material could navigate in 3 inches of water.
  
16       Q.    If I recall responses to Mr. Heilman's
  
17   questions yesterday, you had some difficulty with the
  
18   first sentence, "Shallow creeks and rivers are boatable
  
19   in many different canoes, but aluminum, canvas, and
  
20   wood boats are easily damaged and difficult to repair."
  
21             Do you agree or disagree with that statement?
  
22       A.    I don't agree that aluminum, canvas, wood
  
23   boats are easily damaged.  I think that's more of an
  
24   experience of the person who's boating it.  And when it
  
25   says that they're difficult to repair, they're not any
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 1   more difficult to repair than any other watercraft.
  
 2       Q.    Let me go back and ask you some questions
  
 3   about your familiarity with this article.  Had you read
  
 4   the article before?
  
 5       A.    I've never seen it until yesterday.
  
 6       Q.    Okay.  Then we'll be fair with the questions.
  
 7             As you were discussing this particular blue
  
 8   box yesterday, one of the responses you gave had to do
  
 9   with Mr. Slingluff's apparent propensity to prefer
  
10   plastic canoes?
  
11       A.    Yes.
  
12       Q.    And you mentioned that he had some sort of an
  
13   arrangement with a canoe manufacturer?
  
14       A.    He was a sponsored boater.
  
15       Q.    And when you say sponsored boater, as far as
  
16   Mr. Slingluff is concerned, what do you mean?
  
17       A.    He -- well, the trip that he wrote the book
  
18   beyond, his first descent from top to bottom on the
  
19   Verde River was -- he was compensated and his equipment
  
20   furnished by a canoe manufacturer, a plastic canoe
  
21   manufacturer.
  
22       Q.    Do you recall or do you know which plastic
  
23   canoe manufacturer was his sponsor?
  
24       A.    I believe it was while Dagger was still in
  
25   the business, and I remember him telling me
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 1   specifically that they had set him up with an improper
  
 2   boat.  It was more of a whitewater design, with lots of
  
 3   rocker, and he had trouble with it on the upper end.
  
 4       Q.    Was it a plastic canoe?
  
 5       A.    It was a plastic canoe.
  
 6       Q.    Have you ever been on the Verde River with
  
 7   him in a Dagger canoe?
  
 8       A.    Yes.
  
 9       Q.    Did he advertise or promote the use or sale
  
10   or purchase of Dagger canoes, to your knowledge?
  
11       A.    Not to my knowledge.
  
12       Q.    The reason I was wondering is, if you'll look
  
13   in Paragraph No. 4 in that blue box on Page 16, he
  
14   refers to Coleman canoes.  If we'll go back to Page 15
  
15   of this article, would you agree that the photograph at
  
16   the top of the page appears to be a Coleman canoe?
  
17       A.    Absolutely.
  
18       Q.    Was it your testimony yesterday that in
  
19   addition to being a staged photograph, that that canoe
  
20   had been there for some time?
  
21       A.    That's correct.
  
22       Q.    And when you say it was a staged photograph,
  
23   it appears that that particular boater climbed into the
  
24   canoe for taking the photograph and then probably
  
25   exited the canoe and left it there?
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 1       A.    That's correct.
  
 2       Q.    One of the references that is made is that
  
 3   there are a number of canoe hulks or hulls that can be
  
 4   found on the Verde River.  Is that consistent with your
  
 5   experience?
  
 6       A.    You see them from time to time.
  
 7       Q.    Are they there because they were damaged
  
 8   beyond getting out?
  
 9       A.    Generally, they are there because they were
  
10   misguided by somebody who didn't know what they were
  
11   doing into a tree, and they get wrapped around a tree
  
12   and that's where they remain.
  
13       Q.    You know why I'm chuckling, Mr. Farmer.
  
14   Because you pinned a canoe, too?
  
15       A.    I absolutely have.
  
16       Q.    And that's not because you didn't know what
  
17   you were doing?
  
18       A.    No, that's not because of what -- I didn't
  
19   know what I was doing.
  
20       Q.    It was because you got pinned even though you
  
21   are what we would call an expert?
  
22       A.    I would disagree.  I don't consider myself an
  
23   expert.
  
24       Q.    You do have -- at least you agreed with
  
25   Mr. Slade that you do have vast experience on the
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 1   river?
  
 2       A.    Yes, I would agree with that.
  
 3       Q.    Do you remember having some questions with
  
 4   regards to Mr. Williams' Guide?
  
 5       A.    Yes.
  
 6       Q.    Have you reviewed Mr. Williams' Guide?
  
 7       A.    Not in its entirety.
  
 8       Q.    As to the questions, if I recall them, and
  
 9   just trying to wrap this up, frequently you would
  
10   question whether what Mr. Williams put in his book was
  
11   accurate as to the conditions at least as you found
  
12   them?
  
13       A.    That's correct.
  
14       Q.    Do you know Mr. Williams?
  
15       A.    I've never met him.
  
16       Q.    So you have no knowledge of his experience on
  
17   the river?
  
18       A.    Only from what he writes in the book; that it
  
19   was his first experience was on the Verde River.  His
  
20   very first time in a canoe was on the Verde River.
  
21       Q.    When we come across descriptions of needing
  
22   to exit canoes and walk because of rocks, in your
  
23   opinion, are such descriptions of the Verde River
  
24   accurate?
  
25       A.    It would -- I've been out of the boat in the


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 3     12/17/2014 570


  


 1   Verde River, in my experience, just long enough to kick
  
 2   the boat through or around a rock, and then I'm right
  
 3   back in the boat.  Walking a boat down the river has
  
 4   not been my experience.
  
 5       Q.    So am I able to conclude from your answer
  
 6   that such descriptions of needing to walk a boat down
  
 7   the river are inaccurate?
  
 8       A.    Again, I would say it depends on a boater's
  
 9   experience; but, yeah, I would categorize that as being
  
10   fairly inaccurate.
  
11                  CHAIRMAN NOBLE:  Thank you.  That's all
  
12   the questions I have.  Is there anyone else who has any
  
13   questions?
  
14                  MR. SLADE:  Mr. Chairman, I wanted to
  
15   bring to your attention one updated guide, if I might.
  
16                  CHAIRMAN NOBLE:  Is it something that
  
17   Mr. Farmer can testify about?
  
18                  MR. SLADE:  Yes.
  
19                  CHAIRMAN NOBLE:  Okay.  Has it been
  
20   included in the evidence?
  
21                  MR. SLADE:  Yes, it has.
  
22                  CHAIRMAN NOBLE:  Okay.  Do you have
  
23   copies?
  
24                  MR. SLADE:  I don't, but I can --
  
25                  CHAIRMAN NOBLE:  That was a trick
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 1   question, Mr. Slade.
  
 2                  DIRECTOR MEHNERT:  We have them here.
  
 3                  MR. SLADE:  It's related to your -- I
  
 4   wanted to note for the record, Mr. Commissioner, that
  
 5   the updated Forest Guide is ASLD Exhibit --
  
 6                  MS. HERNBRODE:  X001.
  
 7                  MR. SLADE:  -- X001, Part 29.
  
 8
  
 9                  FURTHER REDIRECT EXAMINATION
  
10   BY MR. SLADE:
  
11       Q.    And, Don, have you seen this guide before?
  
12       A.    Yes, I have.
  
13       Q.    Have you read it?
  
14       A.    Yes.
  
15       Q.    And do you believe it is a more accurate
  
16   description of the river than the previous Forest
  
17   Guide?
  
18       A.    It is the most up-to-date river guide on the
  
19   section from Beasley Flats to Horseshoe Lake.  That's
  
20   what this guide covers.
  
21                  MR. SLADE:  Mr. Chairman, we just wanted
  
22   to bring that to your attention.
  
23                  CHAIRMAN NOBLE:  Thank you.  Mr. Farmer,
  
24   if I may.
  
25                  I know I may.
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 1                      FURTHER EXAMINATION
  
 2   BY CHAIRMAN NOBLE:
  
 3       Q.    These river guides that are available to
  
 4   everyone, some of them, or at least a good number of
  
 5   the ones that we've reviewed, were written in the early
  
 6   '90s, mid '90s.  Yesterday you testified that there
  
 7   were more up-to-date river guides, and you have
  
 8   apparently identified one in Exhibit X001, 1-29 or
  
 9   Part 29.
  
10             Is it your opinion that the conditions on the
  
11   Verde River have changed since the mid '90s to the
  
12   extent that those river guides did not or do not
  
13   accurately show or state the conditions on the river,
  
14   and we would, therefore, need to refer to more current
  
15   publications to understand the boating conditions on
  
16   the river today?
  
17       A.    It's my opinion that this latest guide is the
  
18   most cleanly written, without all of the verbose
  
19   en prose that tends to exaggerate the condition of the
  
20   rapids, as in Mr. Williams' book.
  
21             It sends chills down my spine just to read
  
22   his description of Off-The-Wall Rapid.  The reading it
  
23   scares me.  Running it does not.  It's overwritten.
  
24   That's just my opinion.
  
25       Q.    I guess my question, though, is somewhat
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 1   different.  My question is, in your experience on the
  
 2   river for the past 40 or so years, do conditions on the
  
 3   river change from time to time that affect the
  
 4   boatability of the Verde River?
  
 5       A.    And to be more precise with it, I don't --
  
 6   they don't change enough to affect the boatability, but
  
 7   hazards appear and hazards disappear, and they do need
  
 8   to be updated from time to time.
  
 9             I would say every flood event you have
  
10   changes that need to be updated.  Some of the changes
  
11   are perennial in nature and probably don't need to be
  
12   updated.  When a rapid disappears, it could be
  
13   scratched off.  When a new obstruction appears, it
  
14   could be added in.
  
15             So about every 10 years it probably needs to
  
16   be updated with new hazards.
  
17       Q.    Consistent with your opinion that during the
  
18   past 40 years or so the Verde River has always, under
  
19   every condition, been boatable, then changes on the
  
20   river make no difference to you with regards to
  
21   boatability?
  
22       A.    That's exactly correct.
  
23                  CHAIRMAN NOBLE:  Thank you.
  
24                  MR. SLADE:  Would you like a copy of
  
25   this at this point?
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 1                  CHAIRMAN NOBLE:  We have a copy.
  
 2                  And now we thank you so much for coming
  
 3   in.  We appreciate your time.  And you're excused.
  
 4                  THE WITNESS:  Well, thank you very much.
  
 5   It's been my pleasure.  And I love that shirt.
  
 6                  CHAIRMAN NOBLE:  I earned it.
  
 7                  Let's see, are we going back to
  
 8   Mr. Fuller at this point, or is there another witness?
  
 9                  MS. HERNBRODE:  We are, Mr. Chairman,
  
10   we're going back to Mr. Fuller, and then we anticipate
  
11   that we'll put -- or that the Center will put
  
12   Mr. Hjalmarson on after that.  That's how we're playing
  
13   out today.  Of course, conditions have changed in the
  
14   hearing over the last couple of days, so we're playing
  
15   it by ear, but that's our plan for right now.  So I
  
16   think it will be Mark with Jon again here.
  
17                  CHAIRMAN NOBLE:  We will continue to
  
18   navigate our way through this hearing.
  
19                  Mr. McGinnis, are you going to need
  
20   slides again?
  
21                  MR. MCGINNIS:  Eventually, yes, his
  
22   PowerPoint.
  
23                  CHAIRMAN NOBLE:  Do we want to take a
  
24   moment while he sets that up, or do you have some time
  
25   you can take and we can go to our break at about 10:15?
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 1                  MR. MCGINNIS:  Yes.
  
 2                  CHAIRMAN NOBLE:  Okay.  Does that mean
  
 3   you want to set it up now, or are we going to go to the
  
 4   break?
  
 5                  MR. MCGINNIS:  I have some questions
  
 6   that might take a half an hour that he can probably
  
 7   answer without the PowerPoint.  Maybe we should just go
  
 8   ahead, and if he thinks he needs to look at the
  
 9   PowerPoint, we can stop and set it up.  How's that?
  
10                  CHAIRMAN NOBLE:  Thank you.
  
11                  And as soon as Mr. Fuller gets situated,
  
12   then you can proceed.
  
13                  (A brief recess was taken.)
  
14
  
15                  CONTINUED CROSS-EXAMINATION
  
16   BY MR. MCGINNIS:
  
17       Q.    Mr. Fuller, what types of commerce are you
  
18   aware of that were carried out in Arizona using canoes
  
19   in 1912?
  
20       A.    Trapping.
  
21       Q.    In 1912, what instances do you know of
  
22   happened using canoes trapping in Arizona?
  
23       A.    Are you asking me specifically about the year
  
24   1912 or just in the time leading up to 1912 or in the
  
25   vicinity of 1912?
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 1       Q.    My question was about the year 1912.
  
 2       A.    I'm not aware of any recorded instance in the
  
 3   year 1912 I can specifically point to where someone
  
 4   was -- where I have -- let me just start over.
  
 5             For the year 1912, as I sit here right now, I
  
 6   cannot recall a single instance of recorded/reported
  
 7   instance of using canoes for commercial purposes or
  
 8   trade or travel or however you asked the question.
  
 9       Q.    How about anywhere in Arizona; do you know of
  
10   any instances in Arizona where a canoe was used for
  
11   commerce in the year 1912?
  
12       A.    As I sit here today, none come to mind; but
  
13   it's possible that there's some in the record that I'm
  
14   not recalling at the moment.
  
15       Q.    How about in the decade of the 19-teens; do
  
16   you know of any instance in which a canoe was used for
  
17   commerce anywhere in Arizona during that decade?
  
18       A.    I would really need to go back and look at
  
19   the historical records.  My memory is just not like it
  
20   used to be, so...
  
21       Q.    But as you sit here today, you can't recall a
  
22   single instance anywhere in Arizona in the decade of
  
23   the 19-teens where a canoe was used for any type of
  
24   commerce?
  
25       A.    That's correct, but nor can I make a
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 1   definitive statement that I don't have that evidence.
  
 2   I'm just -- it's not in my mind at this particular
  
 3   moment.  I mean I could go back and look through the
  
 4   slides and the accounts, if you would like to take the
  
 5   time right now, and verify that statement.
  
 6       Q.    How about the first decade of the 1900s; can
  
 7   you recall any single instance in which a canoe was
  
 8   used anywhere in Arizona for commerce during that
  
 9   decade?
  
10       A.    I'm sorry.  Is that the same question?
  
11       Q.    No, I asked you about the 19-teens, which is
  
12   I'm saying 1910 --
  
13       A.    Okay, from 1910 to 1920.
  
14       Q.    And now I'm asking you about 1900 to 1910.
  
15       A.    You know what, I'm going to go back and look
  
16   at the accounts here.
  
17       Q.    As you sit here right now, you don't recall
  
18   any, right?
  
19       A.    Yeah.  But, you know, I'm just going to look
  
20   at it, because we seem to have a lot of questions on
  
21   that, so let's look at the historical accounts.
  
22       Q.    And just to make it clear, I'm asking about
  
23   anywhere in Arizona; not just on the Verde.
  
24       A.    And I don't have my presentations for the
  
25   Gila in front of me, and they're just not fresh in my
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 1   mind.
  
 2             And you asked me just specifically about
  
 3   canoes?
  
 4       Q.    Yes, sir.
  
 5       A.    And just those that were used for, you said,
  
 6   commercial purposes?
  
 7       Q.    Any type of commerce.
  
 8       A.    Any type of commerce, okay.
  
 9       Q.    Anywhere in Arizona.  So we're now between
  
10   1900 and 1920, let's say.
  
11       A.    No, none for the Verde; and, as I said, I
  
12   don't recall for the other rivers what the specific
  
13   years were at this time.
  
14       Q.    Is there any type of commerce that you know
  
15   of that was carried on anywhere in the Southwestern
  
16   United States using a canoe between 1900 and 1920?
  
17       A.    I'll refer back to the boating presentation.
  
18   There was a slide that I put in there that was a quote,
  
19   which I could look up for you, if you want the exact
  
20   quote.
  
21       Q.    Do you recall generally what it was?
  
22       A.    Generally, it said that for trade and travel,
  
23   commercial purposes, or most of the commerce was
  
24   conducted in canoes, flatboats, and steamboats, I
  
25   believe was the classification, in the Southwest during
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 1   that time period.
  
 2       Q.    And so you believe there was commerce
  
 3   conducted in the Southwestern United States using
  
 4   canoes between 1900 and 1920?
  
 5       A.    In the Southwest?  I do believe that, yes.
  
 6       Q.    Okay.  Can you point to any specific instance
  
 7   of that happening?
  
 8       A.    As I sit here today, I can't think of a
  
 9   specific recorded instance.
  
10       Q.    Can you point to any specific instance of
  
11   commerce being carried on using a canoe in any state in
  
12   1912?
  
13       A.    In the year 1912?
  
14       Q.    Yes, sir.
  
15       A.    No, my research did not extend to other
  
16   states in 1912.
  
17       Q.    How about the decade of the 19-teens, 1900 to
  
18   1920, same question?
  
19       A.    Again, the research that I've done was on
  
20   Arizona rivers, and so no.
  
21             If that's an important concept and the State
  
22   authorizes it, I'm sure I could go back and look at
  
23   that and come up with plenty of accounts of people
  
24   using canoes.
  
25       Q.    But in the 20 years or so of work you've
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 1   done on navigability, you've never seen an instance
  
 2   where somebody used a canoe in the Southwestern United
  
 3   States in the year 1912 for any type of commercial
  
 4   activity?
  
 5       A.    But, again, the only places I've looked are
  
 6   for Arizona, so...
  
 7       Q.    Do you know what year Oregon became a state?
  
 8       A.    I don't.
  
 9       Q.    Do you know what year Alaska became a state?
  
10       A.    I think it was 1959, January 1st, '59, maybe
  
11   '58.  I'm not sure.
  
12       Q.    Do you know if Oregon became a state before
  
13   or after Arizona?
  
14       A.    I believe before.  My recollection is it was
  
15   in the mid 1800s, 1868 or something like that, but I'm
  
16   not precisely sure.
  
17       Q.    Just as a general matter, the historical
  
18   photos you've included in your PowerPoint presentation,
  
19   where did you get those?
  
20       A.    Some through the internet, various
  
21   historic -- the Arizona Historical Society, Fort Verde,
  
22   Camp Verde Historical Park, Fort Verde.  I forget what
  
23   it's called.  Sharlot Hall Museum, some of them from
  
24   your experts, Mr. Littlefield's report.  And if you
  
25   really want a precise account, I can go back and look
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 1   at each one, but...
  
 2       Q.    I was just asking for -- looking for a
  
 3   general answer.
  
 4       A.    I pretty much cited on the PowerPoint where
  
 5   they came from.  I think I provided those sources in
  
 6   there.
  
 7       Q.    During your testimony on Monday, I believe it
  
 8   was, you were talking about Slide 3, and I don't think
  
 9   you need to look at Slide 3 to answer my question; but
  
10   if you do, we can do that.
  
11             What I wrote down of your testimony early on
  
12   on Monday was you said that most of your trips down the
  
13   Verde have been under, quote, low water conditions.  Do
  
14   you recall saying that on Monday?
  
15       A.    Yes.
  
16       Q.    Have you done a lot of boating under low
  
17   water conditions on the Verde?
  
18       A.    I've done a fair amount, yeah.
  
19       Q.    You were here for Mr. Farmer's testimony
  
20   yesterday, right?
  
21       A.    Yes.
  
22       Q.    Do you recall him talking about ELFers?
  
23       A.    Yes.
  
24       Q.    Is that a term you've heard before?
  
25       A.    Yes.
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 1       Q.    And he defined it as people who boat or like
  
 2   to boat under base blow conditions.  Do you recall
  
 3   that?
  
 4       A.    I do.
  
 5       Q.    Do you recall yourself an ELFer?
  
 6       A.    I do like to -- well --
  
 7       Q.    Under that definition.
  
 8       A.    I don't like the term, because it says
  
 9   extreme low flow, and I think the more accurate term
  
10   would just be low flow.  But I do enjoy low flow
  
11   boating.  It's interesting.
  
12       Q.    So as Mr. Fuller defined it yesterday, you
  
13   would be an ELFer, right?
  
14       A.    Well, Mr. Fuller is --
  
15       Q.    I'm sorry, Mr. Farmer.
  
16       A.    Mr. Farmer, yes.
  
17       Q.    Too many F's, kind of like my kids.
  
18       A.    You need to ask Mr. Farmer whether he
  
19   considers me an ELFer or not, I guess.  I don't limit
  
20   my boating to those, but I do enjoy that, so...
  
21       Q.    Using his definition, approximately ELFers
  
22   would you say there are in Arizona?
  
23       A.    I have no idea.
  
24       Q.    When you testified on Monday about Slide 12
  
25   and you were talking about the term braided, do you
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 1   recall that?
  
 2       A.    Yes.
  
 3       Q.    What I thought I heard you say was that you
  
 4   had used the term braided in some of your early reports
  
 5   for the Land Department, maybe at times when you
  
 6   shouldn't have or wouldn't have now, because at that
  
 7   time you were thinking about your prior background in
  
 8   flood work; is that right?
  
 9       A.    That's generally an accurate statement.  So,
  
10   frankly, it kind of surprised us to see arguments that
  
11   went --
  
12       Q.    Was what I asked you correct, or not?
  
13       A.    Yeah.  So --
  
14       Q.    Okay.
  
15       A.    My answer here is, you know, the history --
  
16       Q.    My question was is that right.  So is your
  
17   answer, yes, no, wrong?
  
18       A.    Yeah, but I would like to give the context
  
19   of --
  
20       Q.    Okay, well, you can do that on redirect.
  
21                  MR. HELM:  Could we hear the whole
  
22   answer before he's interrupted?
  
23                  CHAIRMAN NOBLE:  If it's responsive to
  
24   the question, yes.
  
25                  MR. HELM:  Thank you.
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 1   BY MR. MCGINNIS:
  
 2       Q.    Okay.  My question was is that right?
  
 3       A.    Could you repeat the question?
  
 4       Q.    Okay.  My understanding of what you testified
  
 5   on Monday was that you had used the term braided
  
 6   sometimes in your prior reports for the State Land
  
 7   Department at times when maybe you shouldn't have or
  
 8   wouldn't have used that term now, because at that time
  
 9   you were thinking about your prior background in flood
  
10   work.  Is that correct?
  
11       A.    That's more or less correct.
  
12             And if, perhaps, the Attorney Generals will
  
13   come back and we'll address that in redirect, and then
  
14   I'll give a real answer to it.
  
15       Q.    So your answer you just gave now is not a
  
16   real answer?
  
17       A.    It's certainly not the full answer.
  
18       Q.    So the term you used in your prior work, when
  
19   you used braided, there are times that you now think
  
20   that's not correct?
  
21       A.    What I think has been the problem -- it is
  
22   correct; but it's not complete, and there's more
  
23   accurate ways of describing the river.  So I guess if
  
24   there's any regret there or things we would have done
  
25   differently, it would have been to try to define that
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 1   in hindsight, which I don't know if I could have done
  
 2   20 years ago, to see how people have used that term and
  
 3   gone down a wrong direction.
  
 4       Q.    But at the time you wrote those prior reports
  
 5   under contract with the State Land Department, those
  
 6   were your words, right?
  
 7       A.    Yeah, they were.  Some of them were.  Some of
  
 8   them were -- Phil Pearthree wrote one of the reports,
  
 9   part of the reports on the Verde, and his people, so...
  
10       Q.    About that same time on Monday, you
  
11   testified -- my understanding of what you testified to,
  
12   in response to some questions from Ms. Hernbrode, was
  
13   that there were instances where a recreational boater
  
14   might take a shallower channel rather than an easier
  
15   channel because the shallower channel was a more fun
  
16   ride.  Do you recall that?
  
17       A.    Sometimes I do that, yeah.
  
18       Q.    And so my understanding of your testimony
  
19   from Monday, is that correct?
  
20       A.    That sometimes -- yes, sometimes on some
  
21   rivers I would take a shallower channel, rather than a
  
22   main channel, sure.
  
23       Q.    Also, during your testimony on Monday, at
  
24   least once you made a reference or an analogy to the
  
25   Mississippi River.  Do you recall that?
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 1       A.    Yes.
  
 2       Q.    And as you sit here today, you don't believe
  
 3   that the Mississippi River is analogous, in most
  
 4   respects, to the Verde, do you?
  
 5       A.    In most respects.
  
 6             There are lots of similarities between the
  
 7   Verde River and the Mississippi River, but I don't
  
 8   think that most people would see a picture of the
  
 9   Mississippi and see a picture of the Verde and be
  
10   confused as to which was which.
  
11       Q.    Flow rates are very different between the two
  
12   rivers?
  
13       A.    Yes.  And, again, the Mississippi changes,
  
14   and I'm thinking of the main trunk of the Mississippi
  
15   rather than side waters, which may have more
  
16   similarities to them.
  
17       Q.    My question was very general, so...
  
18       A.    I gave you a very general answer.
  
19       Q.    You showed some field photos during your
  
20   testimony on Monday that weren't part of your
  
21   PowerPoint.  Do you recall that?
  
22       A.    I do.
  
23       Q.    Do you know if all of those photos have been
  
24   submitted as part of the record?
  
25       A.    I believe so, yes.
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 1                  CHAIRMAN NOBLE:  Can we confirm that?
  
 2                  MS. HERNBRODE:  I will check right now.
  
 3   BY MR. MCGINNIS:
  
 4       Q.    As part of the documents that were submitted
  
 5   by the Land Department, my recollection at least is
  
 6   there were some videos of you going across beaver dams
  
 7   in a canoe.  Do you recall that?
  
 8       A.    Can you repeat the question?
  
 9       Q.    Yeah, sure.  Bad question.
  
10             My recollection of looking at the documents
  
11   that were submitted by the Land Department in this
  
12   case, that there were some videos of you going over a
  
13   beaver dam or around a beaver dam in a canoe.  Do you
  
14   recall those videos?
  
15       A.    I do.
  
16       Q.    And you didn't show those as part of your
  
17   PowerPoint, right?
  
18       A.    That's correct.
  
19       Q.    Can you tell me why you didn't include them?
  
20       A.    I forgot.
  
21       Q.    But they are in the record, as far as you
  
22   know?
  
23       A.    As far as I know.
  
24       Q.    There has been some testimony, I think by you
  
25   on Monday and a little bit later by Mr. Farmer, about
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 1   the differences between wooden boats and plastic boats
  
 2   and the differences between maybe boats that were used
  
 3   in 1912 and the boats that are used now.  Do you recall
  
 4   some of that?
  
 5       A.    Yes, I do.
  
 6       Q.    One of the things, at least my understanding,
  
 7   one of the things that has been said is that the modern
  
 8   boats are more durable than the older boats; is that
  
 9   right?
  
10       A.    I would believe that, yeah.
  
11       Q.    Would you say that durability of your boat is
  
12   an important characteristic on a river like the Verde
  
13   that has rocks and rapids?
  
14       A.    It is one of the important characteristics,
  
15   yes.
  
16       Q.    And that would be more important than, say,
  
17   boating on a lake?
  
18       A.    Durability would be more important on a river
  
19   than on a lake?
  
20       Q.    Yeah, on the Verde than on a lake.
  
21       A.    Yeah, in general, that's a generally true
  
22   statement, yeah.
  
23       Q.    One of the things I wrote down that you said
  
24   on Monday was that you can't think of a time when you
  
25   remember hearing people having a problem on the Verde
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 1   in modern times.  Do you recall that?  I might have not
  
 2   gotten that exactly right, but do you recall talking
  
 3   about that?
  
 4       A.    Yes.
  
 5       Q.    Have you seen photographs of wrecked canoes
  
 6   along the side of the Verde?
  
 7       A.    Yes.
  
 8       Q.    Have you seen actual wrecked canoes sitting
  
 9   on the side of the Verde?
  
10       A.    Well, I showed you a picture of one.  I don't
  
11   know if that's a wrecked canoe.  It was tied to a tree,
  
12   and it wasn't clear to me whether someone had left it
  
13   there and the high water had wrecked it while it was
  
14   tied there or somebody had wrecked it; but it was a
  
15   damaged canoe and it was along the Verde.  So to answer
  
16   your question most directly, yes.
  
17             I'm trying to think if there are other places
  
18   on the Verde where I've seen any kind of damaged
  
19   canoes.  I've heard stories of damaged canoes, and I
  
20   may have seen pictures of a canoe near Gap Creek, which
  
21   is in Segment 3.  But that's it.
  
22       Q.    So when you were talking about not knowing of
  
23   any of people having problems on the Verde in modern
  
24   times, were you specifically excluding those times
  
25   where you knew there were wrecked canoes along the
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 1   river?
  
 2       A.    Yeah, it wasn't clear to me whether the canoe
  
 3   that I've heard of or seen -- it's been a number of
  
 4   years. -- that's down by Gap Creek was a case where
  
 5   somebody had left their canoe on the bank up in the
  
 6   Verde Valley and it had just been washed downstream or
  
 7   whether those were actually boaters in the canoe that
  
 8   fell out or flipped and had the canoe get wrapped or
  
 9   whatnot.  So I don't really know specifically that
  
10   case.
  
11             You know, to give you, really, a fair answer
  
12   here, Mr. McGinnis, it wouldn't surprise me.  And, you
  
13   know, I've read in guides that, you know, people say --
  
14   I saw that one comment about something littered with
  
15   canoes or something like that -- I forget how it
  
16   said. -- in Segment 3.
  
17             I wouldn't be surprised if people had flipped
  
18   and hurt their boats or whatnot.  But, you know, in
  
19   none of the trips that I've been involved with, none of
  
20   my friends, people that I talk to about the Verde have
  
21   talked about wrecking any canoes or irreparably
  
22   damaging them.
  
23       Q.    And you do a lot of boating along the Verde,
  
24   right?
  
25       A.    I do a fair amount, yeah.
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 1       Q.    And do you have friends that do a lot of
  
 2   boating along the Verde?
  
 3       A.    Yes.
  
 4       Q.    Would you say most of your friends that you
  
 5   do boating with are people that have a lot of
  
 6   experience boating?
  
 7       A.    No.  No.  Some of them do.
  
 8       Q.    Do you know Mr. Slingluff?
  
 9       A.    I've met him.
  
10       Q.    Do you know Mr. Williams?
  
11       A.    No.
  
12       Q.    You obviously know Mr. Farmer, right?
  
13       A.    I do.
  
14       Q.    And those are all people that have quite a
  
15   bit of experience canoeing on the Verde or boating on
  
16   the Verde?
  
17       A.    Well, I know for sure that Jim Slingluff and
  
18   Don Farmer do.
  
19       Q.    You were talking some on Monday about the
  
20   John Day River in Oregon.  Do you recall that?
  
21       A.    I do.
  
22       Q.    And what I wrote down that you said -- and,
  
23   again, I'm not a transcriber, so I'm doing the best I
  
24   can here. -- you said it was similar to some of
  
25   Arizona's rivers, generally speaking, not necessarily
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 1   the Verde.  Do you recall saying something like that?
  
 2       A.    No.
  
 3       Q.    So do you believe the John Day River is
  
 4   similar to the Verde?
  
 5       A.    It has similarities to the Verde.
  
 6       Q.    What are the similarities?
  
 7       A.    Again, I ran through those, I believe.
  
 8       Q.    Are they in your PowerPoint?
  
 9       A.    They are.
  
10       Q.    Maybe we're better off just to wait and do --
  
11   if you want, we'll just wait and do those when we go
  
12   through the PowerPoint.
  
13       A.    This is your time, so...
  
14       Q.    Because we are going to walk through your
  
15   PowerPoint.
  
16             There was some discussion yesterday and this
  
17   morning about the different boating guides.  Were you
  
18   here for that?
  
19       A.    Yes, I was.
  
20       Q.    And there was discussion later this morning
  
21   about updates to the boating guides.  Do you recall
  
22   that?
  
23       A.    I do.
  
24       Q.    Would a boating guide that was current and
  
25   updated as of 2014 be more or less likely to depict
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 1   conditions at statehood than a boating guide that was
  
 2   current as of the 1970s?
  
 3       A.    I would say given that comparison, I think
  
 4   they would be both similarly likely to -- for the river
  
 5   in general, that it would be similarly likely to depict
  
 6   the conditions at statehood.  As to a specific spot, I
  
 7   don't know for sure.
  
 8             But I see the intent of your question; that,
  
 9   you know, time marches on, so the older one might be
  
10   more -- there's a chance that the older one might be
  
11   more accurate.  But, you know, they both have been 50,
  
12   60 years since those times, so that's kind of a vague
  
13   general statement, so...
  
14       Q.    Mr. Farmer testified this morning, and I
  
15   think he talked about it a little bit yesterday, that
  
16   Mr. Slingluff's first trip down the Verde was sponsored
  
17   by Dagger.  Did you hear that testimony?
  
18       A.    I did.
  
19       Q.    Did you know that independently from what
  
20   Mr. Farmer said today?
  
21       A.    The first time I heard it, I think he said it
  
22   yesterday, so...
  
23       Q.    And is it your understanding Dagger is a
  
24   plastic boat manufacturer?
  
25       A.    I know that they did make plastic boats.
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 1   They made a lot of whitewater boats.  And I don't know
  
 2   what other kinds of boats they are making.
  
 3       Q.    If you were a plastic boat manufacturer and
  
 4   you were trying to convince people how great your boat
  
 5   was, would you sponsor somebody who was going to take a
  
 6   trip down a river that was easily navigated or more
  
 7   difficult to navigate?
  
 8       A.    Both.
  
 9       Q.    That's fair.
  
10             Do you have any reason -- do you know of any
  
11   reason why Dagger sponsored Mr. Slingluff, if that's
  
12   true?
  
13       A.    No.
  
14       Q.    You do not have any personal knowledge of
  
15   that at all?
  
16       A.    No.
  
17                  MR. MCGINNIS:  I'm trying to take care
  
18   of all the ones I can do without turning the PowerPoint
  
19   on, Mr. Chairman.  Just bear with me.
  
20                  CHAIRMAN NOBLE:  Well, you go about five
  
21   minutes and we'll take a break, or if it's that time
  
22   now, we'll take a break.
  
23                  MR. MCGINNIS:  No, I think I can get
  
24   five more minutes.  Let me see.
  
25                  With Mr. Fuller and I, one question
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 1   takes about five minutes.
  
 2                  CHAIRMAN NOBLE:  Oh, come on.  We don't
  
 3   need that on the record.
  
 4                  MR. MCGINNIS:  Well, I included myself
  
 5   in that.
  
 6                  Yeah, I don't think there are any more I
  
 7   can do without the PowerPoint.
  
 8                  CHAIRMAN NOBLE:  We'll take a break for
  
 9   15 minutes and come back into session at 20 minutes
  
10   after 10:00.
  
11                  (A recess was taken from 10:15 a.m. to
  
12   10:26 a.m.)
  
13                  CHAIRMAN NOBLE:  Okay, we're back on the
  
14   record.
  
15                  Please show the presence of Commissioner
  
16   Horton, Commissioner Allen, and Commissioner Noble.
  
17                  Mr. McGinnis, I believe you were further
  
18   examining Mr. Fuller.  Please proceed.
  
19                  MR. MCGINNIS:  Thank you, Mr. Chairman.
  
20   BY MR. MCGINNIS:
  
21       Q.    Mr. Fuller, you have your PowerPoint up now,
  
22   right?
  
23       A.    Yes, I do.
  
24                  CHAIRMAN NOBLE:  Mr. McGinnis, make
  
25   friends with the microphone.
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 1   BY MR. MCGINNIS:
  
 2       Q.    You have your PowerPoint up now, right?
  
 3       A.    Yes, I do.
  
 4       Q.    And that's Exhibit X167, as far as you know?
  
 5       A.    I have no idea, but I'll take your word for
  
 6   it.
  
 7       Q.    Let's go over to Slide 2.
  
 8             At the bottom of Slide 2 there, the last set
  
 9   of bullets says "Recent Court Decisions.  AZ:  Prior to
  
10   dam and diversions.  US:  River Segments."  Do you see
  
11   that?
  
12       A.    I do.
  
13       Q.    Are you there referring to two court
  
14   decisions that you relied upon?
  
15       A.    Yes.
  
16       Q.    Okay.  And what's the AZ decision you relied
  
17   upon in this report?
  
18       A.    That's the decision that sent us back to this
  
19   round of hearings.
  
20       Q.    That's State versus ANSAC?
  
21       A.    I believe so, yes.
  
22       Q.    Also sometimes referred to as Winkleman; is
  
23   that right?
  
24       A.    If you say so, yeah.
  
25       Q.    And do you know, was that decision in 2010?
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 1       A.    I don't recall the date.
  
 2       Q.    The last one says "US:  River Segments."  Is
  
 3   that referring to a particular decision?
  
 4       A.    The Montana PPL case.
  
 5       Q.    The bullet point there says "River Segments."
  
 6             Did you rely on the portion of the Montana
  
 7   decision relating to segmentation when you were
  
 8   preparing this PowerPoint?
  
 9       A.    Yes.
  
10       Q.    Are there any other portions of the PPL
  
11   Montana case that you can recall, as you sit here
  
12   today, that you relied upon in coming to this
  
13   PowerPoint?
  
14       A.    Yes.
  
15       Q.    Can you tell me what those are, just
  
16   generally?
  
17       A.    Regarding use of evidence relating to
  
18   recreational boating, modern recreational boating.
  
19       Q.    Anything else?
  
20       A.    Not that I recall.
  
21       Q.    If I gave you the opinion, could you come up
  
22   with different ones, or do you think those are the only
  
23   two?
  
24       A.    If you gave me the opinion and the time to
  
25   read through it, sure.
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 1       Q.    Okay.  I might do that in a little bit, but
  
 2   let's go ahead for now.
  
 3             Well, let's do it now.
  
 4       A.    I am not a quick reader.
  
 5                  CHAIRMAN NOBLE:  Do we need to take
  
 6   another short break?
  
 7                  MR. MCGINNIS:  Why don't I give him the
  
 8   opinion now, and then maybe he can read it over lunch
  
 9   and we'll come back to it.  Is that okay, or whenever
  
10   the next break is?
  
11                  CHAIRMAN NOBLE:  Mr. McGinnis, you're
  
12   suggesting that you're not going to finish
  
13   before lunch?
  
14                  MR. MCGINNIS:  Do you guys have these?
  
15                  CHAIRMAN NOBLE:  Yes, we have them.
  
16                  Mr. McGinnis, are you asking that
  
17   Mr. Fuller read it now or wait until lunch?
  
18                  MR. MCGINNIS:  Well, given that he said
  
19   he's a slow reader, I'm afraid if I ask him to read it
  
20   now, I might have things thrown at me.  So why don't we
  
21   just find a convenient time for him to read it later
  
22   and we'll come back to it, hopefully before we're done
  
23   with questioning.
  
24                  CHAIRMAN NOBLE:  Thank you.  We
  
25   appreciate that.
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 1   BY MR. MCGINNIS:
  
 2       Q.    You have read that decision before, though,
  
 3   right?
  
 4       A.    I have.
  
 5       Q.    Let's move on to Slide 4.  The last bullet
  
 6   point says "This presentation provides that update."
  
 7   Did I read that right?
  
 8       A.    You did.
  
 9       Q.    So this PowerPoint is an update of your prior
  
10   written reports that were done for the State Land
  
11   Department; is that right?
  
12       A.    Yes.
  
13       Q.    Can you tell me in general what portions of
  
14   your report or PowerPoint provide updates based upon
  
15   PPL Montana?
  
16       A.    As you just discussed, the segmentation, and
  
17   some of the evidence surrounding the modern
  
18   recreational boating.
  
19       Q.    Did your review of the PPL Montana change
  
20   your opinion about navigability of the Verde River at
  
21   all?
  
22       A.    The shortest possible answer would be no.  I
  
23   believed the river to be navigable prior to Montana,
  
24   and I believe it to be navigable today.
  
25       Q.    Okay.  Well, this is when I want you to give
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 1   me the longer answer then.
  
 2       A.    I think the Montana, the PPL case, Montana
  
 3   case, however you want to refer to it, told us that we
  
 4   need to think about the river in specific segments.
  
 5   And so we start thinking more seriously about the
  
 6   segments than we have in the past.  So in that sense
  
 7   there was a modification, but not as in regard to the
  
 8   conclusion.  Rather than thinking of the river as a
  
 9   whole, I started to think of it as segments.  I guess
  
10   that was the biggest thing.
  
11       Q.    And I realize you haven't had a chance to
  
12   read the opinion I just gave you yet, but as you sit
  
13   here today, do you recall whether any of the passages
  
14   about commerce in the PPL Montana decision affected
  
15   your opinion about the navigability of the Verde River?
  
16       A.    No.
  
17       Q.    Okay, no --
  
18       A.    No, I don't recall.
  
19       Q.    Let's go to Slide 16.  Slide 16 has aerial
  
20   photographs of two different rivers; is that correct?
  
21       A.    That's correct.
  
22       Q.    And you talked about this slide Monday, but I
  
23   don't recall you saying which two rivers these were.
  
24   Do you know which ones they are?
  
25       A.    I don't.
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 1       Q.    Where did you get these slides?
  
 2       A.    On the internet.
  
 3       Q.    So you don't know what state these rivers are
  
 4   in or anything?
  
 5       A.    No.  Really, my objective here was not to
  
 6   talk about those specific rivers.  It was to talk about
  
 7   the pattern of those types of rivers, and they were
  
 8   illustrative for that point.
  
 9       Q.    So you don't know what the flow of these two
  
10   rivers are?
  
11       A.    No.
  
12       Q.    You don't know whether either of these rivers
  
13   have ever been determined whether it was navigable by a
  
14   court?
  
15       A.    I do not.
  
16       Q.    And neither of these photos is the Verde,
  
17   right?
  
18       A.    That is correct.
  
19       Q.    Let's go to Slide 17.
  
20             Now, Slide 17 the two photos on the left and
  
21   right are still the same photos from Slide 16, correct?
  
22       A.    Yes.
  
23       Q.    And the photo in the middle of the Slide 17
  
24   says "Verde River Near Clarkdale."  Is that right?
  
25       A.    That is right.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 3     12/17/2014 602


  


 1       Q.    Was it your intent on this Slide 17 to
  
 2   compare the Verde River near Clarkdale to the two
  
 3   rivers in the other photos?
  
 4       A.    Yes.
  
 5       Q.    And which of those two photos would you say
  
 6   the Verde River near Clarkdale looks more like?
  
 7       A.    If you recall my testimony, my testimony was
  
 8   that it doesn't really look very much like either.
  
 9   There are elements of both.
  
10       Q.    So it looks a little bit like both of them?
  
11       A.    A little bit.
  
12             If I had to pick today, I would say it looks
  
13   more like a meandering river than the braided river.
  
14       Q.    But there are portions of it that look like
  
15   the braided river, right?
  
16       A.    If you're looking at the whole river
  
17   corridor, there are portions that reasonable people
  
18   could say the corridor is braided.
  
19       Q.    Let's go to Slide 18.
  
20             And the pictures on the left and right on
  
21   Slide 18 are the two photos we've already talked about,
  
22   right?
  
23       A.    I'm using the same photos, yes.
  
24       Q.    And the picture in the middle is the Verde
  
25   River near Fort McDowell, right?
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 1       A.    That's correct.
  
 2       Q.    And that photo looks a little bit like both
  
 3   of them too, doesn't it?
  
 4       A.    Yes.
  
 5       Q.    Does it look more like one than the other?
  
 6       A.    I would say this one in that particular
  
 7   location, I would say it looks more like the braided
  
 8   one than the meandering one.
  
 9       Q.    So I don't know if you can do this going back
  
10   and forth on the PowerPoint, but if you compared the
  
11   photo in the middle of Slide 17 and the photo in the
  
12   middle of Slide 18, which one looks more braided?
  
13       A.    The one on 18.
  
14       Q.    That's the lower Verde?
  
15       A.    It's near -- in the Fort McDowell Indian
  
16   Community.
  
17       Q.    So would you agree in general that the area
  
18   in the lower Verde near Fort McDowell is more braided
  
19   that the rest of the river?
  
20       A.    I would say, more accurately, that this
  
21   particular stretch that I'm showing right here is more
  
22   braided than the rest of the Verde River; and outside
  
23   of this reach it's less braided than this.  This is
  
24   kind of, in my opinion, the extreme of braiding on the
  
25   Verde River.
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 1       Q.    But as com -- let me ask the question a
  
 2   better way then.
  
 3             This is in Segment 5, right?
  
 4       A.    Yes, it is.
  
 5       Q.    Is the river in Segment 5 generally more
  
 6   braided than in Segment 1, for example?
  
 7       A.    Yes.
  
 8       Q.    Is it more braided than in Segments 2, 3, and
  
 9   4?
  
10       A.    Yes.
  
11       Q.    What's the segment with the second-most
  
12   braiding of all your segments?
  
13       A.    Yeah, I'm just kind of mentally going through
  
14   the flyover and mentally going through my canoe trips
  
15   down the river.
  
16             And there's a big difference between 5 and
  
17   the other four segments, or the other five segments if
  
18   you count Segment 0.
  
19             So there's a stepoff, a substantial
  
20   difference between 4 and 5, but I would have to -- 4,
  
21   but, then again, I'm thinking about some of the
  
22   elements of braiding in 4 are a result of the
  
23   reservoirs.  If you take those away for the ordinary
  
24   and natural condition, wouldn't be 0, wouldn't be 1,
  
25   wouldn't be 3.  I would have to go with 4.
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 1       Q.    And the one after that would be 2?
  
 2       A.    Yeah.  But I would not call it braided, so...
  
 3       Q.    But just so I make sure I understood what you
  
 4   just said, the difference in braiding between Segment 5
  
 5   and the other four segments is pretty substantial?
  
 6       A.    Yes.
  
 7       Q.    Let's go to Slide 20.
  
 8       A.    Just to be clear, I'm not calling Segment 5
  
 9   braided.  I'm saying there are parts of it that a
  
10   reasonable person could call braided.  This particular
  
11   photo right here, I think we could all agree that
  
12   that's a braided segment.
  
13       Q.    And just so you understand my question, my
  
14   question was generally and relative to the other four
  
15   segments.  Is that the way you answered it?
  
16       A.    Yeah.
  
17       Q.    Let's go to Slide 20.  And you talked a
  
18   little bit about some of these -- both these photos I
  
19   think on Monday.
  
20             Would you agree that it looks like there's at
  
21   least some braiding in the main channel in these
  
22   photos?
  
23             And if it would make it easier, I can point
  
24   you to the places I want to talk about specifically.
  
25       A.    Yeah.  I would answer no, but, yeah, point me
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 1   at something.  Maybe I'm not seeing something you think
  
 2   you're seeing.
  
 3       Q.    I'm going to walk up to you so I don't shine
  
 4   this in your eyes.
  
 5             This area.  I'm pointing to the lower end of
  
 6   the photo on the left.  Look like there's braiding
  
 7   through there, or can you tell?
  
 8       A.    This is kind of one of my points, is at this
  
 9   scale looking at it, I see what you're looking at; but
  
10   on the river, when you go through there, no, it's
  
11   pretty clearly that's where the main channel is.  There
  
12   might be -- I don't see it, but there might be a split
  
13   there.
  
14       Q.    How about on the right channel, right photo,
  
15   in that area, does it look like there's any braiding in
  
16   there; and, again, just based on the photo?
  
17       A.    No, there's not.  There's an area with some
  
18   riparian vegetation.  I don't see a braided channel
  
19   through there.  No, I don't.
  
20       Q.    Well, let's talk about the two particular
  
21   areas I pointed you to.  Could those areas be braided
  
22   in the main channel at higher flows?
  
23       A.    No.  The main channel would still be -- the
  
24   main channel would still be the main channel.  There
  
25   might be a braided high flow channel that splits off
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 1   from that; but that's, I think, slightly different than
  
 2   what you asked me.
  
 3       Q.    You answered the question I meant to ask; not
  
 4   the one that I incorrectly and poorly asked.
  
 5             Let me ask it again.  On both of those areas,
  
 6   couldn't there be braiding in the areas where water was
  
 7   at higher flows?
  
 8       A.    Okay, so what I'm understanding you to ask,
  
 9   and I want to give you as accurate an answer as I can,
  
10   I understood you to ask is in the area where the blue
  
11   arrow points to on the photo on the right, would that
  
12   main channel become braided over the area where the
  
13   water is in this photo.
  
14             And --
  
15       Q.    No.
  
16       A.    -- the way I understand what you're asking,
  
17   the answer would be no.  But the river itself could
  
18   have a braided character outside of that main channel.
  
19   So there could be multiple braids at flood conditions.
  
20       Q.    In areas where there would be water during
  
21   the flood conditions?
  
22       A.    Yes.  So it wouldn't be braided without water
  
23   in them.
  
24       Q.    So if you were rafting or canoeing, say
  
25   canoeing, this river at a higher flow in the photo on
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 1   the right, higher flow than what's shown on this photo,
  
 2   you could encounter braiding or multiple channels?
  
 3       A.    Yeah, could, sure.
  
 4       Q.    In the place where the blue arrow is
  
 5   pointing?
  
 6       A.    It's possible there, yes.
  
 7       Q.    And that same thing could happen on the left
  
 8   photo?  Particularly, I'm asking about that lower area
  
 9   that I pointed you to already.
  
10       A.    Yeah, and that was kind of my point of
  
11   presenting this, is that at flood flows, yeah, there
  
12   would be a braided character through here.
  
13       Q.    Is it also possible that more braiding can
  
14   occur in particular areas as the flow gets lower?
  
15       A.    Theoretically, yes.
  
16       Q.    So the level of braiding depends on the
  
17   amount of flow?
  
18       A.    Theoretically, yes.
  
19       Q.    Does that happen in the real world too?
  
20       A.    In the real world of the Verde or the real
  
21   word of all streams anywhere?
  
22       Q.    Well, let's start in the real world of the
  
23   Verde.
  
24       A.    Okay.  That's a good world.
  
25             I'm mentally going down the river and
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 1   thinking about places where there might be more
  
 2   braiding at lower flows.
  
 3             In general, I would have to say no.  The
  
 4   lower the flow goes, the more the flow is going to be
  
 5   driven to the lowest channel.  The channel becomes less
  
 6   wide.  So, no, I would think that the true statement
  
 7   would be as the flow increases, you might see some
  
 8   increase in braiding.
  
 9                  COMMISSIONER ALLEN:  Mr. McGinnis, I
  
10   would like some clarification in this regard.
  
11                  MR. MCGINNIS:  You bet.
  
12                  COMMISSIONER ALLEN:  As the flow stage
  
13   increases from low flow to, say, medium flow to high
  
14   flow, is it not true that the system would go from a
  
15   meandering stream to a braided stream; and when the
  
16   floodplain is completely covered, it would be back to a
  
17   meandering stream?
  
18                  THE WITNESS:  Commissioner Allen, in
  
19   some places that's a true statement, yes.  And I guess
  
20   we need to clarify that you need to look at a specific
  
21   reach to answer that better.
  
22                  In this reach right here, the photo on
  
23   the right, let's say, or the left?  Pick one.
  
24                  COMMISSIONER ALLEN:  Both.  It's the
  
25   same spot.
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 1                  THE WITNESS:  Okay.  Yeah, and so we're
  
 2   zoomed in a little bit more and seeing a little bit
  
 3   more.
  
 4                  So let's take this meander bend here
  
 5   that we're looking at.  This is a pretty low flow for
  
 6   the Verde in this reach.  It's probably lower than its
  
 7   ordinary and natural flow or seasonal flow, and it's a
  
 8   single channel.  I don't think there's too much
  
 9   argument here that it's -- that the low flow channel is
  
10   braided here.
  
11                  At this reach, as we increase flow from
  
12   low to medium, I would expect all the flows to stay in
  
13   that main channel.
  
14                  As we got to higher flows, I would not
  
15   be surprised in this reach to see elements of some of
  
16   these high flow channels start to be utilized and we
  
17   get multiple channels in some places.
  
18                  Certainly as we got to medium-high
  
19   floods, let's say in the two to five-year range, I
  
20   would expect to see a lot of braiding through those,
  
21   across that bar surface here.
  
22                  And then when we saw big floods, 50-year
  
23   and greater, that, yeah, it's back to a big, wide,
  
24   canyon bottom sort of flood.
  
25                  COMMISSIONER ALLEN:  Well, if you go
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 1   back to your original photos that Mr. McGinnis had you
  
 2   put up, where it showed the braided on the left side
  
 3   and the meandering system on the right side, what do
  
 4   you see?
  
 5                  Is there some braiding, if we want to
  
 6   characterize it like that, where the off side of the
  
 7   bend occurs?
  
 8                  Typically, that's because that's a lower
  
 9   elevation, and it's true in any meandering system.  So
  
10   you've gone from a braided on the left to a meandering
  
11   on the right.  And if that left side that's shown as
  
12   braided was completely covered with a higher flow, it
  
13   would not be braided.
  
14                  THE WITNESS:  Yeah, you can see, if you
  
15   think about the photo on the right, Commissioner Allen,
  
16   and you think about a braided system like this in a
  
17   river like the Fargo River in the North Dakota and
  
18   Minnesota area, which has a meandering, well-defined
  
19   low flow channel, a main channel, and when the Fargo
  
20   has its big floods and snowmelt, the meanders are gone.
  
21   They're all inundated, and it's a big, wide, wet
  
22   floodplain.  So yeah.
  
23                  But I'm trying to focus my analysis on
  
24   ordinary conditions, rather than flood conditions.  And
  
25   this is why it gets confusing, and you asked me earlier
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 1   about earlier statements and whatnot and what I've done
  
 2   today and whatnot, and this is why; is that there's
  
 3   some confusion as to, well, what condition of the river
  
 4   are we talking about when we're talking about braided,
  
 5   meandering.
  
 6                  And my preference would be to leave
  
 7   those descriptors behind and talk about flow depths.
  
 8   But now I'm sermonizing, and you don't want me to do
  
 9   that.  So go ahead and ask a question.
  
10   BY MR. MCGINNIS:
  
11       Q.    You can answer his questions any way you want
  
12   to, because he's the one that matters.
  
13             So it's your opinion, right, that the flows
  
14   at statehood or flows in the ordinary and natural
  
15   condition were higher than they are now?
  
16       A.    Yes.
  
17       Q.    So isn't it possible that you could have a
  
18   channel that wasn't braided under the current flow
  
19   conditions, that could have been braided under higher
  
20   flows in ordinary and natural conditions?
  
21       A.    I hope you have that one written down,
  
22   because I'm going to ask you to tell me that one again.
  
23       Q.    Sure.  I don't have it written down, but I'll
  
24   try it again.
  
25             If it's your understanding that the flows in
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 1   the ordinary and natural conditions were higher than
  
 2   they are now, okay --
  
 3       A.    Okay.
  
 4       Q.    -- based upon the discussion we just had and
  
 5   the discussion you had with Commissioner Allen, isn't
  
 6   it possible that there is a channel, low flow channel,
  
 7   now that isn't braided under current flow conditions,
  
 8   that could have been braided under higher flows at
  
 9   ordinary and natural conditions?
  
10             I don't know if I can repeat it again, so
  
11   give it your best shot.
  
12       A.    No, no.  I think I got you now.
  
13             I don't see any evidence for that.  Looking
  
14   at the historical photos that predate statehood, I
  
15   don't see evidence of that kind of channel.  So I would
  
16   say, you know, with a high degree of scientific
  
17   probability, I would answer no.
  
18             Theoretically, is it possible that there was
  
19   some spot where some unique condition existed that was
  
20   substantively different in the channel pattern?  I
  
21   suppose.  I can't think of offhand where that would be
  
22   right now, though.
  
23       Q.    Let's go to Slide 22.
  
24             The next to last bullet point there, you say
  
25   "Low flow channel returns after floods recede."  Do you
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 1   see that?
  
 2       A.    I do.
  
 3       Q.    Does that always occur?
  
 4       A.    It's been my experience, yes.
  
 5       Q.    Is the low flow channel that comes back after
  
 6   a flood always in the same place as the low flow
  
 7   channel before the flood?
  
 8       A.    I would say clearly not.
  
 9       Q.    It could be someplace else altogether?
  
10       A.    Well, someplace within the floodplain, but
  
11   yes.
  
12       Q.    Are there always the same number of channels
  
13   after a flood in a particular location as there were
  
14   before a flood?
  
15       A.    No.
  
16       Q.    Are the size of the low flow channel in the
  
17   river after a flood always the same as the size of the
  
18   low flow channel before the flood?
  
19       A.    Not precisely the same, but I would say I
  
20   would argue substantively similar absent any kinds of
  
21   geomorphic thresholds or changes in the watershed.
  
22       Q.    Is that because it's essentially the same low
  
23   flow after the flood as it was before?
  
24       A.    Yeah.  River geometries form in response to
  
25   the inputs of water and sediment.  So if the inputs of
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 1   water and sediment are essentially the same, you're
  
 2   going to get nearly identical channel conditions
  
 3   overall.  You know, there will be some shifting here
  
 4   and there, but as a whole, looking at a segment, I
  
 5   would expect the same kind of low flow channels return
  
 6   after a flood.
  
 7       Q.    Are there always the same number and amount
  
 8   of rocks and other obstructions after a flood as there
  
 9   are before?
  
10       A.    No.  Well, I'm going to say, yeah, no; but
  
11   I've never gone out and counted rocks, so...
  
12       Q.    You would think there might be less rocks
  
13   than there were before, or there might be more?
  
14       A.    Less or more, yes.
  
15       Q.    Well, it could be the same, so you have three
  
16   choices.
  
17       A.    Unlikely to be the same.
  
18       Q.    Sandbars --
  
19       A.    Exactly the same, all right, so just to be
  
20   clear.
  
21       Q.    Sandbars could be at a different place after
  
22   a flood?
  
23       A.    If there were sandbars, sure, yes.
  
24       Q.    There could be more of them?
  
25       A.    Yeah, could be.
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 1       Q.    Let's go on to Slide 23, and I think you
  
 2   talked about this on Monday.  Did you say what reach
  
 3   of -- well, is this the Verde?
  
 4       A.    This is the Verde.
  
 5       Q.    Did you say what reach this was?
  
 6       A.    This is in Segment 5.
  
 7       Q.    And you would agree with me, wouldn't you,
  
 8   that the five pictures you have here that range from
  
 9   1992 to 2014 show the channel being somewhat different
  
10   over time?
  
11       A.    There are places where it's in a different
  
12   location, and there are differences in the channel; but
  
13   I would say it's substantively similar.
  
14       Q.    If you look on -- let me try and do this
  
15   without standing up, but hopefully I won't poke you in
  
16   the eye.
  
17             If you look on the '92 version, '92 photo, do
  
18   you see the area I'm pointing at right there?
  
19       A.    Yes.
  
20       Q.    That seems to be gone, at least in some of
  
21   the subsequent -- or very different in some of the
  
22   subsequent photos, right?
  
23       A.    Actually, I heard you say 1992, and that's
  
24   what I was looking at, and then I realized you were
  
25   pointing at something.
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 1       Q.    Looking at that, sort of two-thirds of the
  
 2   way down the '92 picture, and that looks very different
  
 3   in 2003, doesn't it?
  
 4       A.    Yeah, you recall yesterday in my testimony or
  
 5   Monday in my testimony, that I pointed out that that
  
 6   was an area where it had been a little more braided and
  
 7   turned into a single channel in the intervening years.
  
 8       Q.    Is there a particular hydrologic event that
  
 9   occurred between 1992 and 2003 that might have changed
  
10   that?
  
11       A.    I'm attributing it to the 1993 flood.
  
12       Q.    Let's go to Slide 25.
  
13             There at the bottom you have some language
  
14   from the PPL Montana case; is that what that is?
  
15       A.    Yes.
  
16       Q.    Okay.  And it says "River need not be
  
17   susceptible at every point during the year," and the
  
18   next bullet says "Not so brief that it is not a
  
19   commercial reality."
  
20             Did I read that, right?
  
21       A.    You read that right.
  
22       Q.    In reaching your conclusions in this case,
  
23   did you do any work to determine how long in a given
  
24   year the Verde River would need to be susceptible to
  
25   navigation in order for it to be a commercial reality?
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 1       A.    Yeah, wouldn't it be nice if -- the short
  
 2   answer is no.
  
 3       Q.    Give me the long answer on this one.
  
 4       A.    Okay.
  
 5       Q.    It sounded like it was going to be
  
 6   interesting.
  
 7       A.    Yeah, wouldn't it be nice if the Montana
  
 8   court had said, specifically, it needs to be this many
  
 9   number of days; and wouldn't it be nice if some court
  
10   had spelled all this out, because then we could have a
  
11   scientist go through and say these are the conditions.
  
12   And you guys wouldn't have paid for your Jaguars and
  
13   whatnot in the last 20 years and all these hearings.
  
14             But it, unfortunately, is not the case.  So,
  
15   you know, the court was -- in the scientist's mind I
  
16   would say this is a vague statement, and I think I have
  
17   an understanding of what that means.  I can't guarantee
  
18   that you and I have the same understanding of what that
  
19   means.
  
20       Q.    Do you think the time period required for
  
21   susceptibility to navigation to be a commercial reality
  
22   could be different on different rivers?
  
23       A.    Yes.
  
24       Q.    Do you think it depends on the type of
  
25   commerce that would have been regularly carried on on


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 3     12/17/2014 619


  


 1   that river?
  
 2       A.    No, I was thinking more along the lines of
  
 3   the climate.  So the time period in Alaska, for
  
 4   instance, where the rivers freeze up through the
  
 5   winter, might be different than down here, where
  
 6   freeze-up isn't much of a problem.
  
 7       Q.    So you didn't do any work to determine a
  
 8   particular type of commerce that might have been
  
 9   involved on the Verde and how long you would need to be
  
10   susceptible to navigation in order to carry on that
  
11   commerce?
  
12       A.    Not specifically; but, you know, there were
  
13   accounts, historical accounts, that I went through on
  
14   Monday where trappers were using the river in small
  
15   boats, and, you know, their period of time was April
  
16   through May, I believe.  No, that can't be right.
  
17   September through May.  And I would not call that as a
  
18   so brief that it wasn't a commercial reality.
  
19             What I took that to mean, the so brief to
  
20   mean, would be like, yeah, I can get a boat down to it,
  
21   but I've got to be having that boat on top of my wagon,
  
22   I guess, back then, ready to plop it in the river when
  
23   the monsoon hits.  And so, you know, it might hit on
  
24   July 15th, it might hit on August 15th, but I'm ready
  
25   to go for that entire month; and in the intervening
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 1   time, no, I couldn't get a boat in there.
  
 2       Q.    So from your answer, does that mean you think
  
 3   that so brief language might refer to just one day?
  
 4       A.    No.  Well, it could mean one day; but that's
  
 5   not how I took it.  But...
  
 6       Q.    So it's not your testimony that anything
  
 7   longer than a day is long enough to be a commercial
  
 8   reality?
  
 9       A.    No, it's not.
  
10       Q.    Let's go to Slide 26.  This is Non-Erratic
  
11   Seasonal Flow Fluctuation, is the title of the slide.
  
12             What's plotted on the vertical axis on this
  
13   slide?
  
14       A.    The vertical axis has tick marks.
  
15       Q.    What are the numbers?
  
16       A.    Oh, I took the numbers off here, because I
  
17   was just indicating the general trend for most of the
  
18   Verde.  That there's a seasonal winter high, a seasonal
  
19   summer low, and a monsoon, early fall bump.  And the
  
20   reason I took the numbers off is because I'm actually
  
21   getting to the numbers later in the presentation, so I
  
22   just wanted to introduce the trend.
  
23       Q.    So if you didn't use numbers to prepare this,
  
24   how did you come up with a curve?
  
25       A.    I believe I took the Segment 4, 3 or 4, curve
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 1   and plotted that shape, because it was representative.
  
 2   And there's actually a later slide in the presentation
  
 3   that shows this plot for all the segments, and you can
  
 4   see there's some slight differences.  Well, actually,
  
 5   there's some significant differences between Segment 1
  
 6   and Segment 5.
  
 7       Q.    And under natural and ordinary conditions,
  
 8   would this same trend occur every year?
  
 9       A.    Generally, yeah.
  
10       Q.    So suppose I had a commercial activity that I
  
11   wanted to do on the Verde, and for me the optimum flow
  
12   rate was 300 cfs.
  
13             Would that 300 cfs occur on the same day
  
14   every year?
  
15       A.    No.
  
16       Q.    Would it occur in the same week every year?
  
17       A.    Well, it could, but not necessarily.
  
18       Q.    Could it occur a month different from one
  
19   year to the next?
  
20       A.    Mr. McGinnis, you ask these questions that
  
21   I'm doing my best to get at the intent of your
  
22   question, but you said 300 cfs, and I'm giving you an
  
23   answer of if you had -- if, hypothetically, there was
  
24   some commercial activity that required exactly 300 cfs,
  
25   could I guarantee that on March 15th every year there
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 1   was going to be 300 cfs.  Exactly, no.
  
 2             Do I have a high probability that the -- I
  
 3   guess I'll stop.  They can get me on redirect.
  
 4             But to answer your question as you asked it,
  
 5   no, there's no guarantee on any given day that the flow
  
 6   rate is going to be a particular flow rate.
  
 7       Q.    Okay, and my -- you construed my question
  
 8   correctly.  I was asking specifically about 300 cfs.
  
 9   That's exactly what I want.
  
10       A.    Okay.
  
11       Q.    And my first question was does it happen on
  
12   the same day every year; and I think you said no,
  
13   right?
  
14       A.    Right.
  
15       Q.    My next question was does it happen
  
16   necessarily in the same week every year; and what's the
  
17   answer to that question?
  
18       A.    No.
  
19       Q.    Okay.  Does my 300 cfs happen in the same
  
20   month every year?
  
21       A.    No.
  
22       Q.    How about if my activity could take place
  
23   between 250 cfs and 300 cfs; would that happen on the
  
24   same day every year?
  
25       A.    No.
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 1       Q.    Would it happen in the same week every year?
  
 2       A.    No.
  
 3       Q.    Would it happen in the same month every year?
  
 4       A.    No.
  
 5             I'll let you know I'm answering you as
  
 6   directly as I can, but there's a lot more to tell to
  
 7   the story, so...
  
 8       Q.    Okay.  But it's your testimony that even at
  
 9   100 cfs range, that wouldn't necessarily happen in the
  
10   same month and two years in a row?
  
11       A.    And this is all predicated that there was an
  
12   activity that could only occur in that narrow range of
  
13   flow that you told me about?
  
14       Q.    Yes.
  
15       A.    So the fact that it was 301 cfs, can't do it?
  
16       Q.    Well, my last set of questions was 250 to
  
17   350.
  
18       A.    Okay, so there's some activity out there that
  
19   you couldn't do at 351 cfs, that you could do at
  
20   350 cfs.
  
21       Q.    And I can't do at 249.
  
22       A.    If there were such a thing, you could not
  
23   guarantee that on any given day of the year that you
  
24   would have exactly that flow rate.
  
25       Q.    Could I guarantee at any given week of the
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 1   year I would have that range?
  
 2       A.    No.
  
 3       Q.    Could I guarantee of any particular month of
  
 4   the year I would have that range?
  
 5       A.    You could not guarantee it, no.  This is
  
 6   hydrology, so everything is statistical and
  
 7   probability, so no.
  
 8       Q.    Let's go to Slide 28.
  
 9                  MR. MCGINNIS:  And, Mr. Chairman, I keep
  
10   forgetting to have the microphone too close to my
  
11   mouth, so if that gets to be a problem, remind me.  I
  
12   don't have a problem with that.
  
13   BY MR. MCGINNIS:
  
14       Q.    Slide 28, in the lower right there, says "The
  
15   Federal Test is based on more than just obstructions."
  
16   Did I read that right?
  
17       A.    Yes, you did.
  
18       Q.    And by the federal test, are you referring to
  
19   the federal test for navigability under federal law?
  
20       A.    Yes, I am.
  
21       Q.    Is it your understanding that that test does
  
22   consider obstructions to navigation?
  
23       A.    Yeah, I think it would be important to
  
24   consider obstructions.
  
25       Q.    But your point here on this sentence is just
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 1   that there's more to it than just obstructions?
  
 2       A.    Yes.
  
 3       Q.    On the table there, you talked some about
  
 4   that on Monday and covered some of my questions.  The
  
 5   one question I have is, under the column for canoes and
  
 6   the row for waterfalls, it says "Some."  And I can't
  
 7   recall you talking about that on Monday.  Can you tell
  
 8   me what "Some" means there?
  
 9       A.    It kind of depends on what your definition of
  
10   waterfalls is.  As I defined them, big vertical drops.
  
11   It would definitely be an obstacle, but I'm not sure
  
12   it's an obstruction, necessarily.  So...
  
13             And I think that was one of the issues that
  
14   the Montana court struggled with or wrestled with or
  
15   answered.  And they clearly said that that reach of the
  
16   Missouri near Great Falls was an obstruction, because
  
17   everybody stopped at the bottom.  Those falls are too
  
18   big to run.  They unloaded their boats.  They put stuff
  
19   in wagons.  They brought it around to the other side
  
20   and did whatever they did with the stuff, whether they
  
21   put it back in boats or shipped it over land or put it
  
22   on railroads or whatever they did.
  
23             So in some cases, waterfalls.
  
24             But for things like Verde Falls, Apache
  
25   Falls, whatnot, I would imagine that there were people
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 1   that were running those obstacles, and in that case I
  
 2   wouldn't say it was an obstruction.  Niagara Falls
  
 3   would be.
  
 4       Q.    If you look at a particular waterfall, are
  
 5   there some canoes that can go over waterfalls and some
  
 6   that probably shouldn't be?
  
 7       A.    My wife would tell you that nobody should run
  
 8   waterfalls.  But people have been running bigger and
  
 9   bigger waterfalls in canoes lately.  So some waterfalls
  
10   should not be run, yes.  And I think the viability of
  
11   historical commercial activities is different than the
  
12   modern.  I've run waterfalls in rafts in commercial
  
13   trips.  So that's a little bit different.  But you're
  
14   asking me about canoes, so I'm wandering here.
  
15       Q.    Yeah, and I'm not sure you answered that
  
16   part.
  
17             Are there some canoes that shouldn't be going
  
18   over a waterfall?
  
19       A.    Oh, yeah, yeah.
  
20       Q.    Slide 29 refers to sandbars, and I guess
  
21   that's your definition of sandbars; is that what that
  
22   second bullet is?
  
23       A.    Yes.
  
24       Q.    Would you agree that there are some sandbars
  
25   at places on the Verde?
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 1       A.    There are certainly gravel bars, and there
  
 2   are boulder bars.  In Segment 5 there are some
  
 3   sandbars, and there are certainly now sandbars in the
  
 4   backwater area above the reservoirs.
  
 5             In Segment 2, in the middle Verde, it would
  
 6   not surprise me to find some sandbars in its current
  
 7   condition.  I don't recall seeing any, however.  And if
  
 8   I had a picture of a sandbar on the Verde, I would have
  
 9   included it here; but I just didn't have any.
  
10       Q.    Is the difference between a sandbar and a
  
11   gravel bar is that one is made of sand and the other
  
12   one is made of gravel, or is there some other
  
13   difference?
  
14       A.    That's essentially the difference, yes.
  
15   Well, they actually behave differently in the river as
  
16   well, but...
  
17       Q.    If I was to look at them, one would look like
  
18   it was sand and one would look like it was gravel, and
  
19   I couldn't tell any difference, somebody not a
  
20   geomorphologist?
  
21       A.    Yeah, I can't really speak to what you would
  
22   say.  But, yeah, you would notice that the material was
  
23   larger.  There are differences in the form of a gravel
  
24   bar.  And, again, it depends on what your definition of
  
25   gravel is.  People have different thresholds for that.
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 1   But, yeah, the sand is sandier.  There you go.
  
 2       Q.    Let's go to Slide 30.
  
 3             This is your definition of waterfalls, right?
  
 4       A.    Yes, it is.
  
 5       Q.    One of the elements of your definition there
  
 6   in the third bullet says "Not drowned out at high
  
 7   water."  Is that right?
  
 8       A.    It says "high flow," but yes.
  
 9       Q.    Sorry, high flow.
  
10       A.    Yes.
  
11       Q.    Okay.  You're familiar with the Verde Falls
  
12   on the Verde, what's known as the Verde Falls?
  
13       A.    Yes, I am.
  
14       Q.    Is the Verde Falls drowned out entirely at
  
15   high water?
  
16       A.    Yes.  Well, as I understand the term drowned
  
17   out, yes.  It's no longer a vertical drop-off like it
  
18   is at low water.  So you saw pictures yesterday in
  
19   Mr. Farmer's presentation that it's obvious that
  
20   there's something down there, but it's more turbulent
  
21   rapids than it is a vertical drop-off.
  
22       Q.    So at high water Verde Falls becomes a rapid?
  
23       A.    Well, it's a rapid at low water as well, but
  
24   it's less of a sharp drop-off.  When you go over it,
  
25   the moves you're making to go over it at high water
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 1   would be different than what you're doing at low water.
  
 2       Q.    Do you know what flow it takes to drown out
  
 3   the Verde Falls?
  
 4       A.    I don't, specifically, no.  I know that from
  
 5   looking at pictures at 5,000, I would call it a
  
 6   drown-out.  And then in terms of this classification
  
 7   that we're talking about right now, I can tell you that
  
 8   at 390 it is not, and at 190 it's not.  Did I say 390?
  
 9   290.  Sorry.
  
10       Q.    The fourth bullet up there says inn order to
  
11   be a waterfall, it has to be a permanent feature.
  
12             Are you aware of whether the Verde Falls is a
  
13   permanent feature?
  
14       A.    Yes.
  
15       Q.    As far as you know, it's always been there?
  
16       A.    Yes.
  
17       Q.    I'm going to hand you up what was marked as
  
18   Exhibit 6 in the old exhibits, old first round, second
  
19   round of this hearing, whenever it was.
  
20             Have you seen this document before,
  
21   Mr. Fuller?
  
22       A.    Yes.
  
23       Q.    Can you tell us what it is?
  
24       A.    It's by the United States Department of
  
25   Agriculture, Forest Service, entitled Analysis of the
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 1   Criteria For Navigability, Verde River.
  
 2       Q.    If you look toward the back of that, there's
  
 3   some photos.  I don't know if these are the same photos
  
 4   you used yesterday, but they look similar to me.  Look
  
 5   at Photo No. 3.  Do you see that?  It's towards the
  
 6   back.
  
 7       A.    Yes, I do.
  
 8       Q.    Photo 3 says "Photo No. 3:  Looking at Verde
  
 9   Falls, March 1983."
  
10             Do you recall a flood in March of 1983?
  
11       A.    Yes.
  
12       Q.    Was it something you would say was a big
  
13   flood?
  
14       A.    Yes.  I recall that there was.  Whether it's
  
15   one of the largest ones, I don't really recall offhand.
  
16   I can go back and look at the records, if it's
  
17   important.
  
18       Q.    You just remember it was a big flood?
  
19       A.    I remember that '83 was a flood year.
  
20       Q.    Does this picture of Verde Falls in March
  
21   1983 look like it's completely drowned out?
  
22       A.    Unfortunately, the photo kind of washes out
  
23   there; but from the perspective of its definition as
  
24   being a waterfall or not, yeah, I would say it's
  
25   drowned out.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 3     12/17/2014 631


  


 1       Q.    But in terms of being able to boat it,
  
 2   there's still some rock obstructions on it, right?
  
 3       A.    Yeah, there are definitely rocks there.
  
 4       Q.    How about Photo No. 4?  And this has
  
 5   essentially the same caption.  It says "Higher Water at
  
 6   Verde Falls, March 1983."
  
 7             It still looks like an obstruction to
  
 8   boating, even during the high flows, right?
  
 9       A.    No, I wouldn't say that's an obstruction to
  
10   boating now.
  
11       Q.    Different than boating on a smooth lake,
  
12   right?
  
13       A.    Clearly.
  
14       Q.    It's a rapid?
  
15       A.    Oh, yes.
  
16       Q.    And then Photo No. 6, does that look like
  
17   there's at least some remnants of The Falls still there
  
18   at the high flows in March 1983?
  
19       A.    Again, what I'm getting at here in the
  
20   Slide 30 is the difference between a rapid and a falls.
  
21   Things are called falls that are clearly different.
  
22             So in all of nature there's very rarely clear
  
23   classifications, particularly in alluvial geomorphology
  
24   and river descriptions.  So you have an endmember
  
25   perspective and the features across the spectrum.
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 1             So we've got Great Falls and Havasu Falls
  
 2   that are clearly waterfalls.  They're not going to
  
 3   drowned out.  And then you've got something at the
  
 4   other end of the spectrum that's called Verde Falls.
  
 5   And you go out there at 190 cfs, you see a 4-foot
  
 6   drop-off of water.  You go out there at higher flow,
  
 7   you see something like you're asking me about here in
  
 8   Photo 6, and I would say that's no longer looking like
  
 9   a falls.  It looks like a rapid to me.
  
10       Q.    Regardless of whether it's still technically
  
11   classified as a falls, you would agree with me,
  
12   wouldn't you, that the Verde Falls area is challenging
  
13   to boat under very different flow conditions?
  
14       A.    It is a challenging place to boat, yes.
  
15       Q.    Flip over to Page 8, which I think is before
  
16   where you're at now in the photos.
  
17       A.    Page 8 or Photo 8?
  
18       Q.    Page 8.
  
19       A.    Okay.
  
20       Q.    And, again, this is Analysis of the Criteria
  
21   For Navigability, done by the Forest Service, right,
  
22   this document?
  
23       A.    It's by the Forest Service, correct.
  
24       Q.    And the Forest Service, in your
  
25   understanding, is the federal agency responsible for
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 1   regulating recreation on the Verde River?
  
 2       A.    Some recreation, yeah.
  
 3       Q.    On Page 8 there's a section there that talks
  
 4   about the Verde Falls.  Do you see that?
  
 5       A.    Yes, I do.
  
 6       Q.    Okay.  And I'm going to start, I guess the
  
 7   second sentence there.  Says "Although not particularly
  
 8   high, these falls create a major barrier across the
  
 9   river (see photo No. 3).  As the water rises, the rocks
  
10   (which would easily destroy a wooden boat) disappear,
  
11   but the river hydraulics become more powerful and more
  
12   dangerous to a craft of that type (see Photos No. 4 and
  
13   6)."
  
14             Did I read that correctly?
  
15       A.    Yes, you did.
  
16       Q.    And that essentially confirms your prior
  
17   testimony that The Falls or the drop in The Falls
  
18   disappears under high water; is that right?
  
19       A.    That's correct.
  
20       Q.    Would you agree with the rest of that
  
21   statement that I just read?
  
22       A.    That they're a major barrier across the
  
23   river?  No.  It's an obstacle, something you need to
  
24   pay attention to, that you need to make a decision
  
25   about whether you want to run or portage around it.
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 1             You know, we know, and you're going to ask
  
 2   me, I'm sure, questions about the historical accounts,
  
 3   but we do know that historical boaters did get past
  
 4   this area.  So it wasn't a barrier in the sense that
  
 5   everyone stopped there and turned around and walked
  
 6   out.
  
 7             And I don't know the basis of the science
  
 8   behind their statement to say "would easily destroy a
  
 9   wooden boat," because we do know that people did take
  
10   wooden boats down the river.
  
11             But I would say as the water rises, in
  
12   general, the river hydraulics do become more powerful.
  
13   Whether they're more dangerous, I think you could make
  
14   a decent argument that at extreme low flow, if you
  
15   tried to run, there's kind of a can opener rock at the
  
16   bottom there that could probably do a little more
  
17   damage to your boat than just going through at high
  
18   water.  And, you know, if you were to have a problem
  
19   there, the problem might be that you rolled your boat,
  
20   flipped it over, and you floated on down and you turned
  
21   it back over again and continued your trip.
  
22       Q.    Did you hear Mr. Farmer yesterday, I believe,
  
23   talk about river hydraulics?
  
24       A.    Yes, I did.
  
25       Q.    And would you agree that the river hydraulics
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 1   can be more powerful and more dangerous at high flows
  
 2   right there at the Verde Falls?
  
 3       A.    They can be, yes.
  
 4       Q.    Flip to the page just prior to that, Page 7.
  
 5   This is still on Exhibit 006.  There's a section there
  
 6   that says "Steep Gradient," No. 1.  Do you see that?
  
 7       A.    Yes.
  
 8       Q.    The second sentence in that section says "The
  
 9   river drops an average of nearly 18 feet per mile over
  
10   this portion of the river.  In comparison, the Colorado
  
11   River through the Grand Canyon drops an average of less
  
12   than 8 feet per mile."
  
13             Did I read that right?
  
14       A.    Yes, you did.
  
15       Q.    Do you have any basis to disagree with this
  
16   statement by the Forest Service?
  
17       A.    That the -- no.  The slopes are -- I'm taking
  
18   at face value that the slope of the Verde in that
  
19   segment is greater than what they're considering the
  
20   Grand Canyon.  I don't know the exact numbers, where
  
21   they got them, where the start and end points were,
  
22   et cetera; but as I sit here today, no, I don't have
  
23   any basis to disagree with them.
  
24       Q.    In your work in coming to a conclusion about
  
25   whether the Verde was navigable in its ordinary
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 1   condition in 1912, did you do any analysis of the slope
  
 2   of the river?
  
 3       A.    I'm aware of the slope.  I'm aware of the
  
 4   changes in the slope.  I didn't do any particular
  
 5   analyses, mathematical analyses, of slope.
  
 6       Q.    Do you think slope is an important element of
  
 7   determining whether something's navigable?
  
 8       A.    You used the word important.  It would be
  
 9   something that I would consider, certainly.  In fact,
  
10   if you look back at the small and watercourse work that
  
11   we did for the Land Department and ANSAC, slope was one
  
12   of the criteria that we used to eliminate, as a
  
13   possibility, that the river was navigable,
  
14   nonnavigable.
  
15       Q.    How did you use that material in the small
  
16   and minor watercourse study?
  
17       A.    There was a specific slope threshold, I
  
18   believe, that we had set, and I don't recall what it
  
19   is.
  
20       Q.    And you don't know what the slope of the
  
21   Verde is?
  
22       A.    Well, I know what it says in front of me
  
23   right here, and I know that there's other data sets out
  
24   here.  The slope does vary in different segments.
  
25       Q.    Would you say generally a river gets less
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 1   navigable as the slope gets steeper?
  
 2       A.    Yeah, I would say generally, yes.
  
 3       Q.    Let's look at -- back to Photo No. 1 in this
  
 4   document.
  
 5             This says "Rafting the Upper Verde, March
  
 6   1973."  Is that right?
  
 7       A.    Yes.
  
 8       Q.    Those two fellows have helmets on that look
  
 9   something like it's out of the Wizard of Oz or the
  
10   Village People.  Do you see those?
  
11       A.    Yes, I do.
  
12       Q.    You don't wear helmets like that anymore, do
  
13   you?
  
14       A.    Just when I go to Village People parties.
  
15       Q.    I'll resist asking the follow-up question.
  
16                  MS. HERNBRODE:  Thank you.
  
17                  THE WITNESS:  I actually have a helmet
  
18   that's not that much different than one of those,
  
19   but...
  
20   BY MR. MCGINNIS:
  
21       Q.    Do you wear a helmet when you raft on the
  
22   Verde?
  
23       A.    Sometimes.
  
24       Q.    Does it look different than the ones in this
  
25   picture from 1973?
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 1       A.    It's much cooler.
  
 2       Q.    Is it safer, more protective, lighter weight?
  
 3       A.    It is safe.  It's reasonably lightweight.
  
 4       Q.    So that the helmets are a thing where the
  
 5   technology has changed some since 1973; is that
  
 6   correct?
  
 7       A.    I would assume so, yeah.
  
 8       Q.    We're done with that exhibit.
  
 9             Let's go back to your PowerPoint.  Slide 31.
  
10   Here you talk about fords, right?
  
11       A.    Yes.
  
12       Q.    You're talking about things in the river, not
  
13   the cars?
  
14       A.    Yes.
  
15       Q.    The last bullet point says the presence of a
  
16   ford, quote, implies most reaches not ford-able?  Do
  
17   you see that?
  
18       A.    Yes.
  
19       Q.    And was it your testimony that the fact that
  
20   there's a ford there means the rest of the river is
  
21   probably not fordable?
  
22       A.    Maybe not the rest of the river, but it's
  
23   then telling you that, hey, this is the place that's
  
24   easiest to get across.
  
25       Q.    What are the reasons that a river would not
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 1   be fordable?
  
 2       A.    Too deep.
  
 3       Q.    How about too many rocks?
  
 4       A.    That could be.
  
 5       Q.    How about an unstable bottom, like quicksand?
  
 6       A.    That could be too.
  
 7       Q.    How about limited access through because of
  
 8   vegetation along the river?
  
 9       A.    In my experience, if there were a fordable
  
10   place and there were vegetation, people would cut down
  
11   the vegetation to get to that spot.
  
12       Q.    How about limited access to the river because
  
13   it's in a canyon?  Does that make it not fordable?
  
14       A.    My guess is that if you couldn't have access
  
15   to it, it would be unlikely to be called a ford.  But I
  
16   can't think of a place on the Verde where you couldn't
  
17   have access to the river, because fords aren't
  
18   necessarily just for cars that you would need to get
  
19   down into a canyon.  It could be a ford for horses or
  
20   mules or sheep or something else.
  
21       Q.    Okay.  Slide 33.  This is your definition of
  
22   natural; is that right?
  
23       A.    Yes, it is.
  
24       Q.    The last bullet says "only direct impacts to
  
25   the watercourse."
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 1             What do you mean by that?
  
 2       A.    Yeah, in doing my work and thinking about the
  
 3   natural condition of the river, I think it's very
  
 4   reasonable to think about somebody's channelized a
  
 5   particular reach of whatever river we're considering.
  
 6   They've, you know, hardened the bank, they've narrowed
  
 7   the river channel, created a flood control structure,
  
 8   built a levy, something like that, that perhaps they've
  
 9   deepened it through sand and gravel mining.
  
10             Those are what we would consider direct
  
11   impacts to the watercourse.  And what I was trying to
  
12   say is that it's not necessary in most cases to say,
  
13   well, humans were in the area; therefore, we no longer
  
14   have a natural watercourse.  So, you know, to get too
  
15   esoteric, too far out there in indirect impacts to the
  
16   watercourse.  So just trying to simplify.
  
17       Q.    Slide 34.  This, again, deals with ordinary
  
18   and natural.  The last bullet there says "Indicates
  
19   that river was more susceptible to navigation prior to
  
20   human impacts."
  
21             Did I read that right?
  
22       A.    You did.
  
23       Q.    Is it your opinion that every human impact on
  
24   the Verde has made it less navigable?
  
25       A.    No.
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 1       Q.    You would agree with me, wouldn't you, that
  
 2   there are portions of the year below Bartlett Dam where
  
 3   the river might actually be more navigable now than it
  
 4   was under ordinary and natural conditions?
  
 5       A.    I know exactly what you're asking.  We had a
  
 6   similar discussion regarding the reach below the
  
 7   San Carlos Dam or Coolidge Dam in the San Carlos area
  
 8   on the Gila River.
  
 9             So there's a -- the dams change the
  
10   hydrograph, and they tend to make -- during release
  
11   periods, it can be higher flow than what might have
  
12   naturally occurred.
  
13             And the reason I'm just kind of struggling
  
14   with that is I'm thinking about parsing out the
  
15   depletions in those summertimes that were occurring
  
16   prior to when the dams came in.
  
17             But as a general theory, it is definitely
  
18   possible that there are reaches below the dams where
  
19   flow rates at a particular time of year might have been
  
20   higher than the natural.
  
21       Q.    If there have been people going into the
  
22   river blasting rocks or removing rocks from the river,
  
23   could that make the river more navigable than it was
  
24   under ordinary and natural conditions, just that act
  
25   alone?
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 1       A.    Are you talking about the Verde River in
  
 2   specific places, or are you just saying theoretically,
  
 3   in general?
  
 4       Q.    In general.
  
 5       A.    Yes.
  
 6       Q.    We have an example of that, probably, on the
  
 7   Salt with Quartzite Falls.  Are you familiar with that
  
 8   one?
  
 9       A.    Yes, I am.
  
10       Q.    Where they went in and blasted out the rocks?
  
11       A.    Yes.
  
12       Q.    And is it your understanding that made the
  
13   river in that particular reach more navigable than it
  
14   would have been when the rock was there?
  
15       A.    It made it easier for rafting boats to get
  
16   through there.
  
17       Q.    How about if somebody goes in and cuts trees
  
18   down that were impeding on the river?  Could that make
  
19   it more navigable than it was under ordinary and
  
20   natural conditions?
  
21       A.    There could be situations where cutting down
  
22   trees would improve the navigability of it.  Whether it
  
23   went from nonnavigable to navigable, I would have to
  
24   look at a specific situation.  But, granted, that if
  
25   there was a tree hanging in the river and it was a
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 1   strainer and somebody came and cut it down and it was
  
 2   gone, yeah, you don't have to worry about the strainer
  
 3   anymore.
  
 4       Q.    And my last two or three questions have all
  
 5   been in a relative sense, not navigable or
  
 6   nonnavigable; just to make it more navigable.
  
 7       A.    Could be.
  
 8       Q.    Is that the way you understood it?
  
 9       A.    It could be.  But, you know, we talked
  
10   about this.  I heard this yesterday, in terms of
  
11   something being more navigable, and I probably said the
  
12   same thing myself.  It seems like navigable might be
  
13   binary.  And I said it myself, is, you know, I said
  
14   either it is or it isn't.  And if it's deep enough to
  
15   use a certain kind of boat, that we both agree is
  
16   commercial purposes, and it gets a little bit deeper,
  
17   does that make it more navigable, or is it -- I don't
  
18   know.
  
19       Q.    Okay.  How about the removal of marshy
  
20   conditions in the riverbed by cattle grazing that
  
21   caused more water to run off to the river and to have a
  
22   more defined channel?  Could that make a river, I'm
  
23   going to say more navigable, and I'm going to define it
  
24   the way you just did in your answer?
  
25       A.    Yeah, I thought my answer was pretty
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 1   confusing, so using my definition might not be a good
  
 2   idea.
  
 3       Q.    I thought you understood it.
  
 4       A.    Yeah.  You would.  Thank you.  But I might be
  
 5   the only one.
  
 6             So if someone were cattle grazing, destroyed
  
 7   marshes, more water went to the river, it made it more
  
 8   defined, if the river were more defined and there were
  
 9   more water in the river, certainly the boatability
  
10   would likely to be better.
  
11       Q.    Okay.  Let's go to Slide 35.
  
12             The first bullet there under the "Therefore"
  
13   says "Streams were more navigable than indicated by
  
14   flow poststatehood data."
  
15       A.    Yes.
  
16       Q.    Did I read that right?
  
17       A.    Yes, you did.
  
18       Q.    If the fact that something wasn't navigable
  
19   at statehood was based on something other than just
  
20   flow, would that statement that I just read necessarily
  
21   be correct?
  
22       A.    Give me an example of what it might be based
  
23   on.
  
24       Q.    Well, suppose there were lots of rock
  
25   obstructions, and you couldn't get the boat through
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 1   because there were rocks, and you had more flow in
  
 2   ordinary and natural conditions.
  
 3             Would that mean that the river is necessarily
  
 4   more navigable if the rocks are still impassable?
  
 5       A.    If the rocks are impassable and the rocks
  
 6   are -- you're saying the entire river is characterized
  
 7   by rocks that are impassable, I would have to say it
  
 8   was not navigable.
  
 9             But maybe you're asking me that if there were
  
10   rocks in the river, and at a particular flow rate it
  
11   was impassable, but you were to put more water in
  
12   there, then I would suggest there probably would be --
  
13   it could become navigable if you put enough water in
  
14   there.  Certainly if you dewater it, it becomes less
  
15   navigable.
  
16       Q.    And your statement about becoming more
  
17   navigable would depend on the amount of more water you
  
18   put into it?
  
19       A.    Yes.
  
20       Q.    Okay.  What if the navigability under
  
21   ordinary and natural conditions was limited or was
  
22   nonnavigable because of slope?  Would putting more
  
23   water in it necessarily make it more navigable?
  
24       A.    If the river were nonnavigable because of
  
25   slope and you put more water in it.  That's a tough one
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 1   to answer, Mr. McGinnis.  If it were a very steep
  
 2   slope, for instance, the reach of the Missouri near
  
 3   Great Falls, putting a lot more water over those falls
  
 4   wouldn't make much difference to its navigability;
  
 5   similar to Niagara Falls.  There's a lot of water going
  
 6   over it and it's very steep.  So at that endmember of
  
 7   the spectrum, more water probably wouldn't help.
  
 8             But I think I would need to sit down with a
  
 9   calculator and a piece of paper and think about the
  
10   more reasonable end of streams, whether more water
  
11   would make a difference or not.  It could.  But...
  
12       Q.    Let me see if I can clarify a little bit.
  
13             I thought you testified earlier that one of
  
14   the criteria in your small and minor watercourse study
  
15   was slope?
  
16       A.    Yes, I did.
  
17       Q.    And so are there some watercourses in Arizona
  
18   that you determined were nonnavigable because the slope
  
19   was steep above whatever your standard was?
  
20       A.    Yeah.  So for -- yes.
  
21       Q.    Okay.  So think about those watercourses that
  
22   you excluded from any further navigability analysis
  
23   solely on slope.
  
24             If you put more water in them, would they
  
25   necessarily become navigable?
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 1       A.    Yeah.  So let's take a specific example.  So
  
 2   if I took -- and I'm trying to think of a perennial
  
 3   stream on a very steep slope, and just give me a minute
  
 4   here and I'll come up with one.
  
 5             If I took -- I don't know if you're familiar
  
 6   with the Catalinas in Tucson.  If I took Lemon Creek,
  
 7   the tributary to Sabino Canyon, I believe, or take
  
 8   Sabino Canyon, for that matter, if you've taken the
  
 9   shuttle ride up there to the top and enjoyed the
  
10   scenery and whatnot, I don't believe that to be a
  
11   navigable stream; in part because of its slope, in part
  
12   because of the number of drops in it.  But you could
  
13   put a lot more water in there, and I just don't think
  
14   anybody would ever use it for trade and travel.
  
15       Q.    Let's go on to Slide 41.
  
16             The eighth bullet, if you count them down
  
17   there, says "Depleted Base Flow Since & Prior to 1912."
  
18             Is that what it says?
  
19       A.    Yes.
  
20       Q.    Have you reviewed Mr. Hjalmarson's report
  
21   that was submitted in this matter?
  
22       A.    I've looked at it briefly.
  
23       Q.    Did you read the portion -- did you read any
  
24   portion where he said that he believes that there were
  
25   8,000 acres historically irrigated upstream from the
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 1   headwaters of the Verde on the tributary?
  
 2       A.    I don't remember that specifically.
  
 3       Q.    So you haven't done any work to confirm or
  
 4   refute that assertion, if it was in his report?
  
 5       A.    No, I have not.
  
 6       Q.    Have you done any work at all on the amount
  
 7   of irrigation or water use that occurred in the
  
 8   tributaries to the Verde upstream from the headwaters
  
 9   over time?
  
10       A.    No.  Other than we're aware that such things
  
11   have occurred, no.
  
12       Q.    You haven't done any work to quantify it?
  
13       A.    I have not.
  
14       Q.    Slide 48.  The sixth bullet there says
  
15   "Rapids make up about 2.6 percent of the river's
  
16   length."
  
17             Do you see that?
  
18       A.    I do.
  
19       Q.    And I think you testified about this some on
  
20   Monday.
  
21       A.    I did.
  
22       Q.    Why does the proportion of the river's length
  
23   that are rapids matter in terms of navigability?
  
24       A.    I was just trying to give the Commission, to
  
25   characterize how much of the river is rapids and how
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 1   much is nonrapids.
  
 2       Q.    But if the rapids are either impassable or
  
 3   make navigation difficult, the fact that they don't
  
 4   cover a hundred percent of the length of a watercourse
  
 5   doesn't necessarily make the river navigable, right?
  
 6       A.    If the rapids were impassable, I would still
  
 7   want to know, you know, are we talking about one rapid
  
 8   that's impassable, or are we talking about hundreds of
  
 9   rapids that were impassable?  Are we talking about a
  
10   close -- a high density of impassable rapids?
  
11             I would still want to know those factors.
  
12   And the fact that there's a small percentage of them I
  
13   think is highly relevant.  And when it comes to the use
  
14   of the word difficult, my understanding is that the
  
15   presence of the occasional difficulty is not
  
16   determinative of nonnavigability.
  
17       Q.    So if 2.6 percent of the river total overall
  
18   is rapids, so that could mean, right, that if I have a
  
19   26-foot long rapid every 1,000 feet, that would be
  
20   2.6 percent?
  
21       A.    Sounds right.
  
22       Q.    Okay.  So if I'm boating and the rapid is one
  
23   that causes me to get out of my boat, let's just assume
  
24   that, okay?
  
25       A.    Okay.
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 1       Q.    And if the rapids are evenly spread over the
  
 2   river and it's 2.6 percent of the length, that means I
  
 3   paddle for 1,000 feet, get out of my boat, carry my
  
 4   boat for 26 feet, get back in and paddle for
  
 5   1,000 feet?
  
 6       A.    In the case of your example where the rapid
  
 7   was impassable, yes.
  
 8       Q.    The same thing would happen, it would still
  
 9   be 2.6 percent of the length, if the rapids were
  
10   13 feet every 500 feet of the river, right?
  
11       A.    Yes, it -- yes.
  
12       Q.    Let's go to Slide 60.
  
13             Actually, just let's flip forward to
  
14   Slide 172 for a second, if you don't mind.
  
15             In the bottom drawing on Slide 172, is it
  
16   your testimony that that depicts sort of this pool and
  
17   riffle sequence we're talking about on the Verde,
  
18   generally at least?
  
19       A.    In a very general way.  Of course, pools are
  
20   much longer relative to the length of the riffles in
  
21   reality, but it squeezes in on the figure on the
  
22   slide better that way.
  
23       Q.    Okay.  So my question about -- that I just
  
24   asked about the 26-foot riffle and the 1,000-foot pool,
  
25   that would be generally depicted by that, assuming


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 3     12/17/2014 651


  


 1   those riffles made you get out of the boat?
  
 2       A.    It's out of scale, but that's generally what
  
 3   you would be talking about, yeah.
  
 4       Q.    And that's just basic to the character of the
  
 5   Verde River, right, you have the pools and the riffles?
  
 6       A.    Yes.
  
 7       Q.    Okay, now let's go back to Slide 60.
  
 8             Slide 60 refers to Segment 3, and at the
  
 9   bottom you say "Some Commercial Recreational Trips"?
  
10             Do you see that?
  
11       A.    Yes.
  
12       Q.    Do you know what outfitters have been running
  
13   commercial recreational trips on the Segment 3?
  
14       A.    Names of outfitters, I don't recall as I sit
  
15   here.  I know I looked into this in the past, and there
  
16   were some.  And I know the gentleman Lynch, I think it
  
17   was named, yesterday made reference to some; and I know
  
18   Don has made reference to some; and I remember talking
  
19   to Forest Service personnel about some.  I know in the
  
20   past people have had permits.  I don't know today who
  
21   has permits and whatnot.
  
22       Q.    Do you know when commercial recreational
  
23   outfitters started operating on Segment 3?
  
24       A.    No, I don't.
  
25       Q.    Any general idea about what year that was?
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 1       A.    As far as I know, it wasn't 1912.  But my
  
 2   guess would be post-World War II.
  
 3       Q.    Do you think it was before the '60s?
  
 4       A.    Could have been.
  
 5       Q.    But you don't know?
  
 6       A.    (Witness shook head.)
  
 7             The population of Arizona increased
  
 8   significantly after World War II, and I would expect
  
 9   that would be about the time that more people are on.
  
10   It becomes more viable.
  
11       Q.    But you don't have any evidence of any
  
12   commercial outfitters on the Verde before like 1980, do
  
13   you?
  
14       A.    I don't recall.
  
15       Q.    Slide 62, still talking about Segment 3.  The
  
16   last bullet there says "No Major Diversions at
  
17   Statehood."
  
18             Do you know why that's true?
  
19       A.    Why are there no major diversions at
  
20   Segment 3?
  
21       Q.    At statehood.
  
22       A.    It was in a deep canyon and there was no
  
23   farmland.
  
24       Q.    Limited access --
  
25       A.    Adjacent to the river.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 3     12/17/2014 653


  


 1       Q.    Limited access to the river?
  
 2       A.    I think if you were in the bottom of the
  
 3   canyon, you didn't need a diversion to get to the
  
 4   water.  You needed a bucket, so it was right there.
  
 5       Q.    If your farmland was at the top of the canyon
  
 6   and the river is at the bottom of the canyon, you would
  
 7   have to pump it out, right?
  
 8       A.    Yes.
  
 9       Q.    And I asked you this generally before, but do
  
10   you know specifically what the slope in feet per mile
  
11   is in Segment 3?
  
12       A.    Not as I sit here today, no.
  
13       Q.    Slide 66 talks about Segment 4.  I asked you
  
14   questions about Segment 3 about what commercial
  
15   outfitters you were aware of.  Can you tell me what
  
16   commercial outfitters you know operate on Segment 4?
  
17       A.    It would generally be the same ones, but I
  
18   don't know.
  
19       Q.    Slide 68.  This is Segment 4, and you have
  
20   the same comment about no diversions at statehood.  I'm
  
21   assuming you also don't have an answer about why that
  
22   was true?
  
23       A.    I'm unaware of any diversions in that area,
  
24   but my guess is there was not much farmland down there.
  
25   However, as I'm sitting here thinking about it right
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 1   today, I know that there were two ranches, I believe,
  
 2   in that area, and they may have had some sort of small
  
 3   diversion.  I don't know.  But there was certainly
  
 4   nothing on the scale of the Verde Ditch that diverts
  
 5   the entire river or something like that.
  
 6       Q.    And you don't know the slope in Segment 4?
  
 7       A.    No, I don't.
  
 8             I could look it up, I mean if this is an
  
 9   important thing.  At one time I've looked at that
  
10   information, and if I thought it was relevant to what
  
11   we were talking about today, I would have put it in
  
12   here.
  
13       Q.    Is it in your PowerPoint anywhere?
  
14       A.    No.
  
15       Q.    Is it in your prior reports that you wrote
  
16   for the Land Department anywhere?
  
17       A.    It could be.
  
18       Q.    But you don't know, as you sit here today,
  
19   where it is?
  
20       A.    No.
  
21       Q.    Slide 72 at the bottom.  I'll let you get
  
22   there first.
  
23             The bottom bullet point says "Some commercial
  
24   recreational trips."  Do you know what outfitters are
  
25   or have been working on Segment 5?
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 1       A.    Segment 5, I think we heard testimony from
  
 2   Jon Colby in previous go-arounds with ANSAC, and I
  
 3   believe his company was called Cimarron, I think, and
  
 4   they were running trips.  And I've actually seen some
  
 5   commercial boats coming down the Verde, mostly 14, 18,
  
 6   16-foot rafts, paddle rafts.
  
 7       Q.    And do you know about when commercial
  
 8   outfitters started operating on Segment 5?
  
 9       A.    I don't.
  
10       Q.    Let's go to Slide 80.
  
11             The first set of bullets there refers to
  
12   Spanish exploration in the 1500's; do you see that?
  
13       A.    I do.
  
14       Q.    You would agree with me there's no evidence
  
15   that we've seen of any boating on the Verde by any of
  
16   those Spanish explorers listed there?
  
17       A.    That was my testimony on Monday, and I have
  
18   no reason to change that.
  
19       Q.    The second bullet refers to fur trappers in
  
20   1820 and 1830.  The last bullet, you say "Later trapper
  
21   used boats - Verde Valley to Salt River after
  
22   population centers had developed."
  
23             Does that comment refer to the Day brothers?
  
24       A.    Yes.
  
25       Q.    You don't know of any evidence of any other


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 3     12/17/2014 656


  


 1   trappers using boats on the Verde, right?
  
 2       A.    I believe there was one other account after
  
 3   statehood where they came down trapping.  When we get
  
 4   to the boating thing, we'll look at that and I'll give
  
 5   you a final answer right here.
  
 6       Q.    If that occurred, you think it was after
  
 7   statehood?
  
 8       A.    That was my recollection.
  
 9       Q.    Page 81, and you talked about Slide 81 a
  
10   little bit on Monday.  This refers to boats at Camp or
  
11   Fort Lincoln, which was near Camp Verde, and at Fort
  
12   McDowell; is that right?
  
13       A.    Yes.
  
14       Q.    And both of those places you have a bullet
  
15   that says "Some known boat use" --
  
16       A.    Yes.
  
17       Q.    -- right?
  
18             You don't have any evidence to show that
  
19   those boats were used to go up and down the river as
  
20   opposed to cross during floods, do you?
  
21       A.    Most of the use was crossing during high
  
22   flow.  I don't know that it was during floods.
  
23             And there's the one photo of the soldiers in
  
24   the boat, which to me looks like it's at Beasley Flat;
  
25   certainly not at the location of the Fort.  So that
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 1   boat appears to have gone downstream.
  
 2       Q.    And that's the only evidence you know of that
  
 3   the boats from the soldiers at the forts ever went up
  
 4   and downstream, correct?
  
 5       A.    On the Verde, correct.
  
 6       Q.    On the Verde.
  
 7             Slide 82, the first bullet there, first, the
  
 8   mining and farming in the 1860s, again, you don't have
  
 9   any evidence that there was boat use associated with
  
10   those activities, right?
  
11       A.    I do not.
  
12       Q.    How about Indian Reservations in the 1870s;
  
13   you don't have any evidence of boat use associated with
  
14   those, right?
  
15       A.    I do not.
  
16       Q.    Okay.  Slide 91.  And you talked some about
  
17   marshes in your testimony on Monday, right?
  
18       A.    Yes, I did.
  
19       Q.    And this is one of the accounts from the
  
20   1870s that says the upper Verde was so marshy that the
  
21   Yavapais were able to farm only 20 of the 125 acres
  
22   available on the floodplain; is that right?
  
23       A.    That's what it says, yes.
  
24       Q.    Would you agree that marshy areas of a river
  
25   are generally less likely to be navigable than
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 1   watercourses with defined channels?
  
 2       A.    You asked me less likely.
  
 3             Yeah, I would say that just as a general
  
 4   thing, marshy areas would generally be less likely than
  
 5   rivers with defined channels.  Not to say that either
  
 6   one is nonnavigable or navigable; but in general, yeah.
  
 7       Q.    And you talked some about the historical
  
 8   accounts on Monday, and I thought this was one of the
  
 9   ones where you thought that maybe there was some
  
10   authenticity or credibility issues with this one.  Is
  
11   that true, or do you believe this account is accurate?
  
12       A.    Yeah, I thought a lot about the question of
  
13   the marshy Verde River, and it's a little bit of a
  
14   mystery as to what people attribute change in the Verde
  
15   and whether it occurred during the 1891 flood, whether
  
16   there were marshes prior, whether the marshes were in
  
17   the floodplain or whether that was in the river
  
18   channel.
  
19             I would say there's a fair degree of
  
20   uncertainty as to what exactly those conditions were.
  
21   The GLO surveyors didn't seem to mark out the fact that
  
22   there was no discernible channel.  The photographs that
  
23   we have from that period, similarly, don't show marshy
  
24   conditions.  But yet you have people who say that it
  
25   was marshy.  So...
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 1             Can I give you a little story about anecdotal
  
 2   evidence, or would you rather have that on redirect?
  
 3       Q.    A little story about what?
  
 4       A.    Anecdotal evidence like this, some historical
  
 5   descriptions.
  
 6       Q.    About the marshes?  Yeah, sure, go ahead.
  
 7       A.    All right.  So I'm out doing fieldwork on
  
 8   another stream and I'm walking down the river, and some
  
 9   guy comes out and says, what are you doing on my land?
  
10             And I said, well, I'm doing a flood study for
  
11   the County.
  
12             And he said, oh, this river doesn't flood.
  
13             I said, oh, interesting.  I had heard that
  
14   there had been flood problems here before.
  
15             And he says, oh, no, no, no, we never have
  
16   floods here.
  
17             I said, what's the highest you've seen the
  
18   water?
  
19             And he points over at his house and he says,
  
20   about here at the window sill.
  
21             And I thought, hmm, this says a lot about the
  
22   recollections of people and anecdotal evidence.  So
  
23   whatever he had in his head what a flood meant, it
  
24   meant something different.  So sometimes you have to
  
25   parse out these things, and people remember one thing
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 1   and the facts might be different.  This might be
  
 2   precisely accurate.
  
 3             So you look at the totality of the evidence.
  
 4   And that's kind of the struggle I was having as I read
  
 5   these things and things that are in our report.  That's
  
 6   important evidence to consider.  There's also
  
 7   photographs and GLO surveys to consider too.
  
 8       Q.    I've handed you an excerpt of what I believe
  
 9   was Exhibit -- old Exhibit No. 31, which was the 2003
  
10   report that you prepared for the Land Department.  Is
  
11   that what the cover page looks like to you?
  
12       A.    Yes.
  
13       Q.    Okay.  Just turn over to Page 7-4, which is
  
14   the one page I've attached for you.
  
15             So -- well, read the last sentence in the
  
16   next to last paragraph for me, starting with "The
  
17   extent."
  
18       A.    "The extent of marshland in the central Verde
  
19   River was drastically reduced during the period
  
20   preceding and surrounding statehood."
  
21       Q.    Okay.  So at least in 2003, when this report
  
22   was written, the authors of this report believed that
  
23   there was marshland in the central Verde River sometime
  
24   before statehood?
  
25       A.    Yes.
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 1       Q.    And you were the primary author on this
  
 2   report?
  
 3       A.    Yes, and, also, this chapter as well, so
  
 4   that's my writing right there.
  
 5       Q.    Let's go to Slide 92.
  
 6             And this one is a recollection of 1874 by
  
 7   Ms. Boyer, and I think you talked about this some on
  
 8   Monday, also.  It says "The Verde River at that time
  
 9   was just about the size of the Woods ditch today."
  
10             Did I read that right?
  
11       A.    Yes, you did.
  
12       Q.    And is this one of the historical accounts
  
13   that you relied upon?
  
14       A.    This was certainly one that we considered,
  
15   yes.
  
16       Q.    And is the Woods Ditch also sometimes known
  
17   as the Verde Ditch?
  
18       A.    Yes, it is.
  
19       Q.    And you have a photo of the Verde Ditch
  
20   there, of the Woods Ditch, right?
  
21       A.    Yes.
  
22       Q.    Do you know whether this photo depicts the
  
23   head, the middle, or the tail of the Verde Ditch?
  
24       A.    I don't.
  
25       Q.    Do you know whether the width of the Verde
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 1   Ditch changes as it goes along its course?
  
 2       A.    I would assume that it gets smaller as it
  
 3   goes along its course.
  
 4       Q.    So the width of the ditch at the diversion
  
 5   point might be much more than the width of the ditch
  
 6   when it gets down to the last farmer?
  
 7       A.    It could well be.
  
 8       Q.    Do you have any information about what
  
 9   section of the Verde Ditch Ms. Boyer might have been
  
10   referring to in 1874?
  
11       A.    No, and if you had that, I would be certainly
  
12   interested to read that.
  
13       Q.    Okay.  Let's go to Slide 93.
  
14             Slide 93 is another historical account which
  
15   you looked at, right?
  
16       A.    Yes, it is.
  
17       Q.    By Leonora Lee?
  
18       A.    That's correct.
  
19       Q.    And there in the first sentence -- second
  
20   sentence of this account, she says "The Verde River
  
21   spreads out wide, and so shallow you could cross it on
  
22   clumps of grass."
  
23             Do you see that?
  
24       A.    I do.
  
25       Q.    That doesn't sound like a very navigable
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 1   river, does it?
  
 2       A.    It's rare -- no, actually, I would have
  
 3   said -- well, nah, nah, nah.
  
 4       Q.    Could you spell that for her, please?
  
 5       A.    Yeah.
  
 6             In general, I would say if you could cross
  
 7   rivers on clumps of grass, you would have difficulty
  
 8   getting boats down there, unless you were a very big --
  
 9   a good jumper.
  
10       Q.    An ELFer, right?
  
11       A.    Different kind of ELF, but...
  
12       Q.    Yeah, that's true.
  
13             And this is from Cottonwood in Segment 2 in
  
14   1875?
  
15       A.    Yes, it is.
  
16       Q.    Let's go to Slide 93.  No, excuse me, 94.
  
17             This is another account from 1879 by Charles
  
18   Willard, right?
  
19       A.    Yes, it is.
  
20       Q.    And this is an account that you included in
  
21   your presentation?
  
22       A.    Yes, it is.
  
23       Q.    And it's one you relied upon?
  
24       A.    We considered it, yes.
  
25       Q.    And in this account, do you see there in the
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 1   third sentence she talks about -- excuse me, he talks
  
 2   about the ground being spongy, and when it rained, the
  
 3   water was absorbed into the ground immediately, so very
  
 4   little ran into the river channel.
  
 5             Is that right?
  
 6       A.    That's what it says, yes.
  
 7       Q.    And this is pretty close to ordinary and
  
 8   natural conditions there in 1879, right?
  
 9       A.    Yes.
  
10       Q.    Later on in that same quote, he says that the
  
11   small amount that did run into the riverbed stood in
  
12   pools.
  
13             Is that right?
  
14       A.    That's what it says, yes.
  
15       Q.    And does a river that's standing in pools
  
16   sound like it had much flow in it?
  
17       A.    Depends on the size of the pools and what he
  
18   means by pools.  But stagnant water is really not
  
19   consistent with a flowing river.  So there's some
  
20   technical problems with this.  But yes.  So to answer
  
21   your question -- let me make sure I have your question.
  
22   Can you give it to me again?
  
23       Q.    My question is, does this description that
  
24   talks about water in the riverbed standing in pools and
  
25   being stagnant and being polluted with malaria germs
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 1   sound to you like a navigable river, just this account?
  
 2       A.    Yeah, I would have to say on this account I
  
 3   don't really have enough information to say navigable
  
 4   or nonnavigable.
  
 5             I would say as a general rule, rivers that
  
 6   are stagnant and not flowing -- well, I can't even go
  
 7   that far.  I would have to know the specific
  
 8   conditions.  But, yeah, I would like to help you on
  
 9   that one, but I'm just not sure I have enough
  
10   information to make that call.
  
11       Q.    Later on Mr. Willard says "Most everybody
  
12   that came to the Valley brought cattle, horses or sheep
  
13   with them and the stock soon trampled the spongy land
  
14   down to solid ground, thus causing the rainwater to run
  
15   into the river channel."
  
16             Do you see that?
  
17       A.    I do.
  
18       Q.    So could this be an instance where the
  
19   presence of humans and impacts by cattle brought by
  
20   humans actually could have made the river more
  
21   navigable --
  
22       A.    No.
  
23       Q.    -- again, using that the way we talked about
  
24   earlier?
  
25       A.    Yeah.  If Mr. Willard's description were
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 1   factually correct and what he described is actually
  
 2   what happened and there was actually more water in the
  
 3   river, having more water in the river is certainly
  
 4   better for navigation.
  
 5       Q.    And that's pretty clearly what he says
  
 6   happened, right?
  
 7       A.    That's what he said, yeah.
  
 8       Q.    Slide 96.  We talked some about beaver dams
  
 9   on Monday.  This account from the Fort McDowell area,
  
10   Segment 5, in the 1880s refers to the river being full
  
11   of beaver dams; is that right?
  
12       A.    That's what it says, yes.
  
13       Q.    And you don't have any information to think
  
14   this is not accurate; is that right?
  
15       A.    Well, I have photographs that don't show
  
16   beaver dams, certainly not a river being full of beaver
  
17   dams.
  
18             And it occurred to me yesterday, as, you
  
19   know, we've seen this quote about beaver dams and
  
20   thought about it and, you know, what was that condition
  
21   and how do we reconcile that with the photos that we've
  
22   seen, and it occurred to me yesterday, as I was
  
23   listening to Mr. Lynch, when somebody was asking about
  
24   whether he had seen beaver dams, and he said yeah, and
  
25   then described boating past them.
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 1             So, you know, beaver dams may be on side
  
 2   channels.  Beaver dams may be in the marshy areas that
  
 3   were adjacent to the river.  So it's possible that when
  
 4   they say the river, they're talking about the river
  
 5   corridor and they're talking about these marshy areas
  
 6   where beavers lived.  That's possible, that.  So, but,
  
 7   anyways, it seems -- you have this statement, and it
  
 8   does say full of beaver dams.
  
 9       Q.    And it specifically refers to the river?
  
10       A.    Yes.
  
11       Q.    And it's the same word he uses in the next
  
12   sentence, where he talks about the river being deep
  
13   enough to swim cavalry horses?
  
14       A.    It is the same word.  But in my experience,
  
15   I've heard people talk about the river and mean
  
16   different things; similar when we talked yesterday,
  
17   that little discussion about use of the term channel.
  
18       Q.    Let's move on to Slide 97.
  
19             This is another description from -- this is
  
20   from Perkinsville in the 1890s.  It also talks about
  
21   beaver dams and the extensive marshes, right?
  
22       A.    Yes, it does.
  
23       Q.    Let's go to Slide 99.
  
24             And I was interested in your discussion of
  
25   this slide on Monday.  Is it your opinion that because
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 1   the historical accounts are so conflicting, there's
  
 2   nothing you can draw from them?
  
 3       A.    No, I wouldn't say there's nothing you can
  
 4   draw from them.
  
 5       Q.    But is it your opinion that the historical
  
 6   accounts on the Verde appear to you to be conflicting
  
 7   with one another?
  
 8       A.    Yes.
  
 9       Q.    So do you think there's benefit of those, of
  
10   using those historical accounts?
  
11       A.    Yeah, I would recommend that the Commission,
  
12   you know, look at those accounts and decide for
  
13   themselves and consider for themselves, you know, what
  
14   could that person mean, given all the information that
  
15   they're going to hear this week and whenever we meet
  
16   again.
  
17             So it's evidence, and I think you should
  
18   consider it.  You know, I'm highlighting these apparent
  
19   contradictions so that hopefully the Commission says,
  
20   well, I'm going to think about those contradictions and
  
21   what they mean in all light of all the evidence that
  
22   we're going to hear here.  So I wouldn't throw out any
  
23   evidence.
  
24       Q.    Let's go on to Slide No. 105.
  
25             And does Slide 105 show the results of some
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 1   work that you did comparing different USGS topographic
  
 2   maps?
  
 3       A.    This right here is the same topographic map.
  
 4   I just cut it into pieces so I could put it in a scale
  
 5   that you could see.
  
 6             And the comparison part where I've talked
  
 7   about channel shifts is two things.  One is I have this
  
 8   information digitally, so I'm overlaying it on aerial
  
 9   photographs.  I'm not showing you that because you
  
10   would never be able to see everything.
  
11             The other part of the comparison does relate
  
12   to the two sets of maps; one from the quadrangle to the
  
13   north, which is the 1930 photo that covers just the
  
14   upper part of Segment 5 here, and then to the 1904
  
15   topographic map.
  
16       Q.    Okay.  And this Slide 105 says Verde River
  
17   mostly shown as a single channel on those topographic
  
18   maps, right?
  
19       A.    Yes.
  
20       Q.    And so you would agree with me, and you
  
21   actually say it here, that there are some situations
  
22   along the Verde on those topographic maps where you
  
23   have double or even multiple channels?
  
24       A.    Certainly double channels there.  I have to
  
25   look again and see if I saw anything more than that.
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 1   There are conditions today where there's more than two
  
 2   channels in a couple places.
  
 3       Q.    And also from this slide, is it true that the
  
 4   main channel has shifted, really from 1904 to 2014, or
  
 5   excuse me -- yeah, 1904 to 2014?
  
 6       A.    Yes, there are places where it has shifted,
  
 7   yes.
  
 8       Q.    And it also shifted between 1904 and 1930?
  
 9       A.    You can see that very clearly in the upper
  
10   left, of the leftmost of the two maps, yeah.
  
11       Q.    Did you look at any topographic maps before
  
12   1904?
  
13       A.    I don't recall there being any topographic
  
14   maps before 1904.
  
15       Q.    So we don't know whether that same channel
  
16   shifting occurred prior to 1904 also?
  
17       A.    I would assume that prior to 1904 there was
  
18   channel shifting.  That's kind of the nature of an
  
19   alluvial valley.
  
20       Q.    Okay.  Let's go to Slide 107.  These are your
  
21   historical photographs.
  
22       A.    Yes.
  
23       Q.    Slide 107 is from the 1880s, right?
  
24       A.    Yes.
  
25       Q.    Can you tell where this is?
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 1             It's near Fort Verde, right?
  
 2       A.    Yes.
  
 3       Q.    I want you to look at -- I don't know if you
  
 4   can -- this area over here on the left.  Does that look
  
 5   like it shows at least double channels, maybe multiple?
  
 6       A.    It does look like it's flowing around an
  
 7   island there, yeah.
  
 8       Q.    Can you tell from the photograph whether
  
 9   there are two channels or more than two channels?
  
10       A.    Looks to me like there's two channels around
  
11   the island, yeah.
  
12       Q.    Let's look at 109.
  
13             109 is a 1932 photo.  Does that look to you
  
14   like -- here I'm pointing to right in the middle of the
  
15   photo.  Would that be a sandbar right there?
  
16       A.    Are you talking about --
  
17       Q.    Right under the "O" in "Historical" on the
  
18   overlay.  Right in there.
  
19       A.    It would be a point bar, yeah.
  
20       Q.    Okay, what's the difference between a sandbar
  
21   and a point bar?
  
22       A.    Well, point bars can be made of sand.  I
  
23   guess you could call that a sandbar.  By sandbars, when
  
24   we were talking about that earlier, I was thinking of
  
25   things that someone might want to discuss as being an
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 1   obstruction to navigation.
  
 2             A point bar is kind of outside the wet part
  
 3   of the river.  So it's no more an obstruction than the
  
 4   bank would be anywhere else.  So that's not really what
  
 5   I intended to talk about for sandbars.
  
 6             Sandbars are more like when I showed you that
  
 7   picture of the Cimarron River, where you had --
  
 8   underneath the surface of the water you had sandy sand
  
 9   waves, raised areas of sand, something underneath the
  
10   surface of the water --
  
11       Q.    So when you --
  
12       A.    -- potentially sticking its nose up and out.
  
13       Q.    So when you discussed earlier that you didn't
  
14   think there were any or many sandbars on the Verde, you
  
15   were excluding things like what we see here on Picture
  
16   Slide 109?
  
17       A.    To the area you were pointing, yeah.
  
18       Q.    What about -- see this other area here sort
  
19   of right below the "Y" in "Society"?  What does that
  
20   look like to you?
  
21       A.    Yeah, that could well be a sandbar.
  
22             Could be a gravel bar too.  But regardless...
  
23       Q.    Both of those things are things that come up
  
24   to the surface and make it more difficult for you to
  
25   get your boat through, right?
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 1       A.    Well, if you're trying to take your boat over
  
 2   the bar and where there's land exposed, yeah, you're
  
 3   going to have some difficulty there.  But in terms of
  
 4   difficult to get around that, no.  That's just kind of
  
 5   a common sense thing.  You don't go where the land is.
  
 6   You go where the water is.  So I wouldn't call that a
  
 7   difficulty at all.
  
 8       Q.    Okay, well, let's look to the left and right
  
 9   of that area.  What do you see to the right?  What do
  
10   you think that is right there?
  
11       A.    A little shallow riffle.
  
12       Q.    And how about to the left?  See that right
  
13   there?  Does that look like another riffle?
  
14       A.    I'm glad to see your hand shakes as much as
  
15   mine does.  I felt kind of bad about that yesterday,
  
16   but I feel better pointing it out at you.
  
17       Q.    I'm not offended by that at all, so keep
  
18   going.
  
19             Right there.  I think these things have a
  
20   shaker in them.  If you stand in front of the
  
21   projector, you can't see it.
  
22       A.    Right there?
  
23       Q.    Right there, yeah.
  
24       A.    That guy right there?
  
25       Q.    Right there.  What is that?
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 1       A.    That could be a rock.
  
 2       Q.    Now, Slide 110, this is the photo of the two
  
 3   soldiers in the boat.  My understanding of your
  
 4   testimony yesterday was that you thought, from the
  
 5   topography that's in the background here, this was
  
 6   about 10 miles from Fort Verde?
  
 7       A.    That looks like Beasley Flat area to me.
  
 8       Q.    Okay.  Assuming this boat is at Beasley Flat,
  
 9   do you have any way to know how the boat got from Fort
  
10   Verde to Beasley Flat?
  
11       A.    I know how I would take it there.
  
12       Q.    Do you know how these folks took it there?
  
13       A.    No, there's nothing in the photo that says.
  
14       Q.    Do you have any way of knowing how they got
  
15   the boat back up the river to Beasley Flat?
  
16       A.    No, I don't.
  
17       Q.    Would you row it up the river to Beasley
  
18   Flat; would you?
  
19       A.    I think I could row it up the river to
  
20   Beasley Flat.  It would be more difficult than coming
  
21   down the river, clearly.
  
22       Q.    Okay, let's go to Slide 111.
  
23             111 is a 1914 photograph at Clarkdale.  I
  
24   believe you testified on Monday that this shows at
  
25   least two different channels; is that right?
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 1       A.    Yes.
  
 2       Q.    I want you to look at -- if your eyes are
  
 3   like mine, you've got to get real close.  This area in
  
 4   here, does that show -- what is -- does that show
  
 5   sandbars, do you think, in this part of the river?
  
 6       A.    They could be sandbars.  I would call those
  
 7   longitudinal bars, and they could be composed of sands
  
 8   and gravels, yeah.
  
 9       Q.    Could that area there, right in there, be
  
10   braided too, does it look like?
  
11       A.    Yeah, there's some braiding there.
  
12       Q.    How about on the right side; could that be a
  
13   sandbar right over there where I'm pointing all the way
  
14   to the right, shaking my hand as I do it?
  
15       A.    Again, that looks like a point bar to me, but
  
16   it could be composed of sand, sure.
  
17       Q.    Maybe I misunderstood.  I thought your
  
18   testimony earlier was the point bar was something that
  
19   comes out into the -- basically is the bank of the
  
20   river that comes out, and doesn't really have water
  
21   around it.  Did I misunderstand that?
  
22       A.    No, I think you have that right.
  
23       Q.    Okay, well, this one looks like it has water
  
24   on the left and the right, right?
  
25       A.    Are you asking me about this right here, or
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 1   are you asking me about this right there?
  
 2       Q.    Well, here.  Right there?
  
 3       A.    This guy?
  
 4       Q.    Yeah.
  
 5       A.    And you think there's water on the right of
  
 6   it?
  
 7       Q.    Well, that's what I'm asking you.
  
 8       A.    I don't think there is.
  
 9       Q.    Okay.  Slide 113.  This is an 1884 photograph
  
10   near Fort Verde, right?
  
11       A.    Yes.
  
12       Q.    And you talked about this photograph in your
  
13   testimony on Monday and what your impressions of the
  
14   photograph were.
  
15             Doesn't this photograph show two channels?
  
16       A.    I see one channel and I guess what could be a
  
17   second channel; could very also like just be a little
  
18   backwater area, a little slew or something like that.
  
19   I don't see the connectedness to the river.
  
20       Q.    Okay.  Could that also be a sandbar those
  
21   folks are standing on?
  
22       A.    I'm sure there's sand in it.
  
23       Q.    So you can't tell from this photo whether
  
24   either one of those two places where water is shown is
  
25   actually the channel?
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 1       A.    My interpretation is the area towards the top
  
 2   is the main channel, and the area where the little boy
  
 3   is squatting down on the bank is probably a side
  
 4   channel or a slew.  And I'm guessing, from the clothes
  
 5   that the two women are wearing, that they probably did
  
 6   not wade through the river out onto an island.  So my
  
 7   guess is it's connected.
  
 8       Q.    Okay.  But you can't tell from the photo
  
 9   because we can't see the rest, we can't see the other
  
10   end of that, right?
  
11       A.    We can't see the other end of it, but, you
  
12   know, we have some clues, and I feel comfortable in my
  
13   interpretation.
  
14       Q.    Slide 1 -- we just did 113.
  
15             Slide 116.  This is a photograph, it looks
  
16   likes 1887, south of Camp Verde, right?
  
17       A.    That's correct.
  
18       Q.    Do you see on the upper part of the
  
19   photograph, it looks like there's some vegetation
  
20   coming out over the river?
  
21       A.    Yes.
  
22       Q.    Are those strainers?
  
23       A.    If they reach the water surface and there
  
24   were solid parts of it that extended into the water,
  
25   they could be strainers.  If it's hanging over, just
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 1   kind of dangling over, typically we call those
  
 2   sweepers.
  
 3       Q.    What would you call what's in the foreground
  
 4   of the photo?
  
 5       A.    Looks like a root wad or some other debris
  
 6   that's piled up there on a stick or a branch or
  
 7   something.
  
 8       Q.    Okay.  Both of those things would make
  
 9   navigation more difficult, right?  Both the strainer --
  
10   both the vegetation at the top and the root wad at the
  
11   bottom would make it more difficult than if they
  
12   weren't there?
  
13       A.    Well, I've paddled this reach many, many
  
14   times in similar conditions, and it's nowhere close to
  
15   difficult.  It's quite easy.  But if, by difficult, you
  
16   mean if I rammed my boat into the log or the mat, yeah,
  
17   I would stop there, and I would go a different
  
18   direction after that.
  
19             And if I were in the fringes of the channel
  
20   and you -- which happens a lot.  You get on the fringe
  
21   of the channel and there's a sweeper or tree hanging
  
22   over there, you duck down and lose your hat and your
  
23   sunglasses and go back and pick it up.
  
24       Q.    Let's go to Slide 117.
  
25             This is another historical photograph, Oak
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 1   Creek, Verde River near Oak Creek, 1880, right?
  
 2       A.    That's what it says, yes.
  
 3       Q.    Do you think this photograph shows any rapids
  
 4   or riffles?
  
 5       A.    Certainly nothing I would call a rapid to be
  
 6   concerned about.  So there's -- okay, so here we get
  
 7   into terminology again.  So rapids and riffles.  When
  
 8   Don talks about rapids, he would tend to distinguish
  
 9   them from riffles.  That's what I'm understanding from
  
10   listening to him speak.  We've never had a conversation
  
11   on this topic.
  
12             A geomorphologist describing a river is
  
13   probably going to lump all of the rapids as riffles,
  
14   from a geologic.  They're not thinking about boating.
  
15   They're thinking about the physical description of the
  
16   river.
  
17             So I'm both a boater and a geomorphologist,
  
18   so the terminology sometimes gets a little crossways.
  
19   So, yeah, I do see something in the foreground there
  
20   right where the river appears to enter.
  
21       Q.    Are you talking about down here?
  
22       A.    That has some characteristics of a riffle
  
23   right there.  It's a very minor riffle.  Certainly I
  
24   wouldn't call it a rapid.
  
25       Q.    What about up there?  Do you see how the
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 1   photograph of the river changes up in that area?
  
 2       A.    Yeah, my quality is better here, so...
  
 3       Q.    Okay.
  
 4       A.    There could be a riffle there as it gets
  
 5   around the bend.
  
 6             In this area right here, there could be a
  
 7   riffle there.
  
 8       Q.    How about right there at the bend?  Do you
  
 9   see that feature right there?
  
10       A.    Yeah, there's an eddy line of sorts, and my
  
11   interpretation of that is, no, it's not a riffle.  And
  
12   based on looking at the extension as it goes to the
  
13   segment that's more perpendicular to the viewpoint of
  
14   the camera, is there's high reflectance on the water,
  
15   so I would assume that that's not a riffle there.
  
16   That's more of an eddy line as the current goes around
  
17   the bend.
  
18       Q.    Okay.  Let's go to Slide 118.
  
19             Would you agree with me that this slide shows
  
20   some braiding there in the middle section?
  
21       A.    I'm taking my time here answering because if,
  
22   by braiding, what you mean is there are places where
  
23   the river splits into two channels, if you want to call
  
24   that braiding, then, yeah, that's braiding.
  
25             That's not really the definition of braiding
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 1   that I would use.  And, you know, we can go through all
  
 2   these photos, and many more, that I'll concede to you
  
 3   that there are places where the channel splits into two
  
 4   channels; there are some places where it splits into
  
 5   three.  But, again, I'll go back and say I'm in no way
  
 6   conceding that this river is a braided river.
  
 7       Q.    Okay.  But you would agree with me that right
  
 8   in this area in the middle -- this is the same
  
 9   photograph, I think, right, both sides?  In this area
  
10   in the middle, right in there, there's at least two
  
11   channels in there?
  
12       A.    There are.  There are two channels there,
  
13   yes.
  
14       Q.    One of them goes around to the left, and
  
15   another one looks like it goes up through the bushes to
  
16   the right?
  
17       A.    Yes.
  
18       Q.    Okay.  And there's even some little side -- I
  
19   don't know if you can call those channels.  There's
  
20   some other -- something else going on right there where
  
21   I'm pointing in the middle of the photograph, right?
  
22       A.    Yeah.  There's some kind of a bar there and a
  
23   riffle and some kind of flow paths that go over there.
  
24       Q.    What would you call that structure that you
  
25   see in the photo right there?  Is that a point bar?
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 1       A.    It looks like some kind of point bar, yes, to
  
 2   me.
  
 3       Q.    And you already, I think, said there was a
  
 4   riffle down here in the bottom, right, right there?
  
 5       A.    Did we talk about this one?  I thought we
  
 6   talked about a different one.
  
 7       Q.    Oh, okay.  Is that a riffle right there in
  
 8   the bottom?
  
 9       A.    It could be.
  
10       Q.    Slide 119.
  
11                  CHAIRMAN NOBLE:  Mr. McGinnis?
  
12                  MR. MCGINNIS:  Yes.
  
13                  CHAIRMAN NOBLE:  Let's eat lunch.  Let's
  
14   come back at 1:30.
  
15                  (A lunch recess was taken from
  
16   12:08 p.m. to 1:28 p.m.)
  
17                  CHAIRMAN NOBLE:  Let the record show the
  
18   presence of the Commission.
  
19                  And, Mr. McGinnis, you're ready to go
  
20   again.
  
21                  MR. MCGINNIS:  Okay.  Thank you,
  
22   Chairman.
  
23   BY MR. MCGINNIS:
  
24       Q.    I think we left off at Slide 119.  Is that
  
25   the same photo as Slide 107?
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 1       A.    I believe it is.  Let's check.
  
 2             Looks the same.
  
 3       Q.    Slide 122.  This says "Camp Verde Dam Site
  
 4   circa 1920."  Is it your understanding this is at the
  
 5   Verde Falls?
  
 6       A.    Yes.
  
 7       Q.    Do you see sandbars in this photo?
  
 8       A.    There are some kind of bars along the edge
  
 9   there, yeah.
  
10       Q.    On the downstream -- downstream of The Falls
  
11   right there, or are you looking someplace else?
  
12       A.    No, that's where I'm looking, yeah.
  
13       Q.    I'm sorry.  You said that is where you're
  
14   looking?
  
15       A.    Yes.
  
16       Q.    And is there another one or something, a
  
17   riffle downstream of those sandbars?
  
18       A.    You know, this will be great in the record,
  
19   but the red dot of your thing was over a riffle there,
  
20   yes.
  
21       Q.    Okay.  So there's sandbars that look like
  
22   they're downstream from The Falls; is that right?
  
23       A.    There's some kind of bar there.  Whether
  
24   they're sandbars or gravel bars, there's some kind of
  
25   bar there, yes.
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 1       Q.    And there are riffles that look like they're
  
 2   downstream of whatever those bars are toward the bottom
  
 3   end of the picture?
  
 4       A.    There are riffles also in the picture, yes.
  
 5       Q.    Okay.  Let's go to Slide 124.  This also says
  
 6   "Camp Verde Dam Site."  This is also Verde Falls then,
  
 7   right?
  
 8       A.    Yes.  Yes, it is.
  
 9       Q.    Slide 125.  This says "Verde River, 1934."
  
10   Is it your understanding this is also in the area of
  
11   the Camp Verde dam site near Verde Falls?
  
12             125.
  
13       A.    Yes.  We're looking at -- hang on just one
  
14   second.  Okay.  I'm just checking the projection there.
  
15             You know, I'm not exactly sure of the
  
16   location of this, now that I'm looking at it here.
  
17   There are three dam sites that are noted here, Dam
  
18   Site 5, 1 and 2 on the photo.  These are the Verde
  
19   River.
  
20             You know, when I first looked at this, I took
  
21   this to be the dam sites that were downstream; and now
  
22   I'm not exactly sure.  But I did borrow this photo from
  
23   Mr. Littlefield's -- Dr. Littlefield's report, so I
  
24   would defer to him if he had a better location for
  
25   that.
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 1       Q.    Okay.  But you think it's somewhere in
  
 2   Segment 4?
  
 3       A.    If it's where I thought it was, and that's
  
 4   how I interpreted it at the time; but as I sit here
  
 5   right now, I'm doubting myself.
  
 6       Q.    I'm going to point again.  It looks like
  
 7   there's a big bend in the river right there, right?
  
 8       A.    Yes, there is.
  
 9       Q.    Okay.  And what I think is upstream from the
  
10   bend, in this area right here, is that a sandbar or
  
11   gravel bar that I'm pointing to upstream from the bend
  
12   on the extreme left portion of the picture?
  
13       A.    It's some kind of a bar, yes.  And, in fact,
  
14   it looks -- I was staring at that myself and wondering
  
15   if that was the same form you were looking at in the
  
16   earlier photo.
  
17       Q.    And how about below the bend on the right
  
18   side of the photo, in this area here?  What would you
  
19   say?  I'm sorry.  Right there.  Do you see that?  Just
  
20   above the bottom of the photo, left side of the river.
  
21       A.    Yeah, that's a point bar right there.
  
22       Q.    How about on the other side of the river a
  
23   little further downstream; does that look like maybe
  
24   there's some braiding or something in there?
  
25       A.    No, I don't really see braiding there.  I do
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 1   see a bend in the river and probably a riffle at the
  
 2   approach.  That looks to me like a bar across the
  
 3   floodplain, at least on the side that you were pointing
  
 4   at right there.
  
 5             Yeah.  No, I don't see braiding right there.
  
 6             And, you know, if it would speed things
  
 7   along, I will concede to you that there are many point
  
 8   bars and gravel bars along the Verde River.
  
 9       Q.    And some braiding?
  
10       A.    There are spots where it splits into multiple
  
11   channels, and, yes, some people would call that
  
12   braiding, and there is braiding in the high flow
  
13   channel, as I've said a number of times; but I'd say
  
14   dominantly that it's a single channel.
  
15       Q.    Okay, let's go on to Slide 126.  And,
  
16   unfortunately, this is the last photo, so you did speed
  
17   things along, but we did it at the end, so...
  
18             126, is this -- my question is, is this the
  
19   same photo that was on Slide 109 that we already talked
  
20   about?
  
21       A.    Could well be.  Let's double-check.
  
22       Q.    Even I don't want to ask the same questions
  
23   twice.
  
24       A.    Yes.
  
25       Q.    And in Slide -- which one do you have up
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 1   there, Jon?
  
 2       A.    126.
  
 3       Q.    126, it says it's Segment 5; and in Slide 109
  
 4   it says it's Segment 4.  Is that just because it's hard
  
 5   to tell where it is?
  
 6       A.    Yeah.  My guess right there is -- no, I do
  
 7   believe this is in Segment -- oh, yeah, it says below
  
 8   the dam site.  Hmm.  It may be Segment 4 then if that's
  
 9   correct.  That may be an error.
  
10       Q.    Well, only one of them is an error, right,
  
11   because you've got two different segments?
  
12       A.    Well, I suppose, you know, statistically it's
  
13   possible that both are in error, but no.
  
14       Q.    I was trying to give you --
  
15       A.    No more than one of them is right.
  
16       Q.    I was trying to give you the benefit of the
  
17   doubt on that one.
  
18             Let's go to Slide 127.  We're out of the
  
19   photos now, into the historical boating accounts.  127.
  
20             The third and seventh bullets on this page
  
21   talk about some of the boating at the Forts.  The third
  
22   and seven bullets both say that a raft or a boat were
  
23   used as ferry during high flow.  Do you see that?
  
24       A.    Yes.
  
25       Q.    Do you agree that there's nothing in these
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 1   two historical accounts that talk about any boat being
  
 2   used at either one of these Forts at other than high
  
 3   flow conditions, right?
  
 4       A.    Not in those accounts, that's correct.
  
 5       Q.    And this one actually says at least one of
  
 6   the rafts at Fort McDowell actually capsized?
  
 7       A.    Yes.
  
 8       Q.    Is that right?
  
 9       A.    Yes.
  
10       Q.    Slide 128, this is the Willcox and Andrews
  
11   account from February 1883; is that right?
  
12       A.    Yes.
  
13       Q.    Would you agree with me that February is the
  
14   month of the highest average flow of the Verde on any
  
15   of the 12 months?
  
16       A.    Yes.
  
17       Q.    And, actually, quite a bit higher than any
  
18   other month except March?
  
19       A.    On average.  The average in February is
  
20   higher than -- it's quite a bit higher than the summer
  
21   low.
  
22       Q.    Do you know how much higher February is, on
  
23   average, than the other months, excluding March?
  
24       A.    No.  I could look it up.
  
25       Q.    Let me help you.
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 1             Mr. Fuller, I've handed you another excerpt
  
 2   from Exhibit EI 31, old exhibit evidence 31.  Does the
  
 3   cover page of this look like it's from your 2003
  
 4   report?
  
 5       A.    Yes, it does.
  
 6       Q.    Okay.  Page 7-20 is the page I've attached;
  
 7   has Table 7-13.  Would that be the place you were going
  
 8   to look and see how February flows at McDowell compared
  
 9   to the other months?
  
10       A.    It was one of the places I would have looked,
  
11   yeah.
  
12       Q.    Okay.  And on that, if you look at the flow
  
13   rate, February has an average flow rate of 2,121 cfs,
  
14   according to your table here, right?
  
15       A.    For the period between 1905 and 1909, yes.
  
16       Q.    Okay.  March as 1,942 cfs, right?
  
17       A.    During that period, correct.
  
18       Q.    And every other month is 1,000 or less,
  
19   roughly 1,000 or --
  
20       A.    Yes.
  
21       Q.    -- less?
  
22       A.    Yes.
  
23       Q.    Let's go to Slide 133.
  
24             This was the account of floating logs or
  
25   post-account of floating logs from 1894, right?
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 1       A.    Yes.
  
 2       Q.    And your last bullet there says "Scheme
  
 3   abandoned due to threat to Arizona Dam."
  
 4       A.    Yes.
  
 5       Q.    And you talked about that a little bit on
  
 6   Monday, right?
  
 7       A.    I did.
  
 8       Q.    And so you don't know if -- let me ask you
  
 9   another question.
  
10             You don't have any information to show that
  
11   this attempt ever actually occurred?
  
12       A.    No.
  
13       Q.    And you --
  
14       A.    Well, the attempt occurred?
  
15       Q.    Did anybody actually float logs all the way
  
16   down the river, based off this account?
  
17       A.    The account says that they loaded the wood
  
18   into the river, at least some of it, and then someone
  
19   said, whoa, let's not do it.  But it doesn't actually
  
20   say whether they took the lumber out or whatever they
  
21   did.
  
22       Q.    Let's go on to Slide 134.
  
23             This is the account of using a boat to
  
24   construct a rock dam at Perkinsville in June of 1899;
  
25   is that right?
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 1       A.    That's right.
  
 2       Q.    And you don't have any information to know
  
 3   how far the boat traveled along the river this time?
  
 4       A.    No.  As I mentioned yesterday, we don't have
  
 5   much information there at all, whether they were using
  
 6   the dam, they were using water impounded behind the dam
  
 7   to float the boat, what they were doing.  And so what
  
 8   you see there is about all we have.
  
 9       Q.    And you don't know if the boat was actually
  
10   even used to carry rocks?
  
11       A.    No, I don't.
  
12       Q.    It could have been used to carry workers out
  
13   to the dam, right?
  
14       A.    Could have been.
  
15       Q.    Slide 135.  This is Ralph Palmer from the
  
16   winter of 1903, correct?
  
17       A.    That's correct.
  
18       Q.    And this account occurred during the winter?
  
19       A.    That's what it says, yes.
  
20       Q.    And as we looked in the other chart a minute
  
21   ago, winters typically have some higher flows in it,
  
22   right?
  
23       A.    The winter flows are pretty reliably higher
  
24   than the summer flows.
  
25       Q.    And this boat didn't actually go upstream,
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 1   right?
  
 2       A.    That's correct.
  
 3       Q.    It just went downstream.
  
 4             Okay, 136.
  
 5             This is the iron boat account.  If you look
  
 6   at your third bullet there, it says "Two iron boats."
  
 7   You found a third boat.  Could you tell from the
  
 8   accounts whether all three boats were iron or whether
  
 9   there were two iron and one something else?
  
10       A.    Well, they were for sure two iron boats.  One
  
11   of the newspaper articles just says that a
  
12   Mr. Armstrong -- it may have used his first name, but
  
13   Armstrong went and procured, got a boat somewhere, I
  
14   think at Camp Verde, and decided he was coming along.
  
15   Doesn't say much about his boat.
  
16       Q.    And the seventh bullet there says they
  
17   planned to do portages, right?
  
18       A.    Yes.
  
19       Q.    And the slide also says that three of the
  
20   people gave up on the whole attempt?
  
21       A.    Yes.
  
22       Q.    And the last bullet says the boat was too
  
23   heavy?
  
24       A.    Yes.
  
25       Q.    And we don't have any information about how
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 1   heavy the boat was, right?
  
 2       A.    Other than the fact it was iron, but we don't
  
 3   know how long it was or what its draw was or what its
  
 4   depth was or anything like that.
  
 5       Q.    And we don't really know that the boat that
  
 6   was too heavy was the boat that was iron, right?
  
 7       A.    No, I think it says that they became tired of
  
 8   dragging the boats through the rocks, and I don't think
  
 9   that account talks about the third, the other boat.
  
10             Yeah.  No, I'm fairly confident that they
  
11   were talking about the iron boats.
  
12       Q.    137.
  
13             This is the account of the folks that wrecked
  
14   and lost their gear and walked to Mesa, right?
  
15       A.    Yes.
  
16       Q.    I saw one of them that talked about these
  
17   guys walking bare foot.  Is this the same one?
  
18       A.    Yes.
  
19       Q.    And I think you said in your testimony on
  
20   Monday that you just assumed that Verde country meant
  
21   someplace up in the middle Verde?
  
22       A.    I did.
  
23       Q.    And nothing in the account says that, right?
  
24       A.    It does not use the name Camp Verde or Jerome
  
25   or any of the communities, but I think most people
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 1   would agree that Verde country means -- also, given
  
 2   where you would get into that reach, that would be the
  
 3   logical place.  So I have reasons to believe that; but,
  
 4   you're right, it doesn't specifically state that they
  
 5   got on at Camp Verde or a river mile or anything like
  
 6   that.
  
 7       Q.    And you actually measured, I think you said
  
 8   on Monday, you measured 60 miles up from Mesa?
  
 9       A.    I measured it a couple of ways, yes.
  
10       Q.    Slide 138.  This is Stevens and Webber in the
  
11   spring of 1917, correct?
  
12       A.    That's correct.
  
13       Q.    It says it was during spring runoff, correct?
  
14       A.    Correct.
  
15       Q.    And they couldn't make it past the Verde
  
16   Falls?
  
17       A.    That's correct.
  
18       Q.    So the Verde Falls apparently didn't drown
  
19   out that year, or at least while they were there?
  
20       A.    It doesn't say why they couldn't make it,
  
21   whether they looked at it and said this is more than I
  
22   anticipated; but just says they didn't go by it.
  
23       Q.    Slide 139.
  
24             You can probably tell I'm trying to go faster
  
25   this afternoon.  If I --
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 1       A.    I'm all for that.
  
 2       Q.    If I'm hurrying you, just let me know; but
  
 3   I'm just trying to get through.
  
 4             Slide 139, the last bullet, again, this talks
  
 5   about the account of Segment 3 between 1910 and 1920.
  
 6   The citation there you have on the last bullet, is that
  
 7   to your 2003 report?
  
 8       A.    Yes, I believe so.
  
 9       Q.    Do you know if there's any primary source for
  
10   that quote that you have there at the bottom?
  
11       A.    No, I think I specifically stated that
  
12   yesterday in my -- or Monday in my discussion; that
  
13   this is what we have.
  
14       Q.    Slide 144, this is where you talk about 13 of
  
15   the 17 accounts were successful?
  
16       A.    Yes.
  
17       Q.    And I think maybe you talked about this
  
18   already on Monday, but are 5 of those 17 accounts the
  
19   Day brothers?
  
20       A.    Yes.
  
21       Q.    If you were a businessman and --
  
22       A.    I am a businessman.
  
23       Q.    Okay.  If you were a businessman that had to
  
24   move product.  You don't make tangible product,
  
25   right --
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 1       A.    Yes.
  
 2       Q.    -- through your business?
  
 3             So if you were a businessman that
  
 4   manufactured something and you had to move it from one
  
 5   place to another to take it to your market and you had
  
 6   several alternative forms of transportation and one of
  
 7   them had a success rate of actually getting your
  
 8   product there of 13 out of 17 and the other two had
  
 9   higher success rates than that, would that affect which
  
10   route you chose?
  
11       A.    All other things being equal, I would take
  
12   the route that had the highest success rate and the
  
13   cheapest price, all other things being equal.
  
14       Q.    Let's move on to Slide 148.
  
15             In the sixth bullet there, it says "Does
  
16   Record Beaver Trappers Using Boats."
  
17             Do you see that?
  
18       A.    Yes, I do see that.
  
19       Q.    And when you talk about trappers there, are
  
20   you talking about the two Day brothers?
  
21       A.    Yes.  They were trappers, yes.
  
22       Q.    Any more than those two that you're referring
  
23   to?
  
24       A.    Let me go back and look through my accounts
  
25   here and make sure I give you an accurate answer.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 3     12/17/2014 697


  


 1             That's what I was remembering.  Yes, Fogel
  
 2   and Gireaux from 1931 were on a five-week trapping
  
 3   trip.  And I'm also assuming that where it described
  
 4   people as taking guns or hunting, that they were not
  
 5   trapping, that they were hunting.
  
 6       Q.    And that was -- was the account you just
  
 7   talked about the one from poststatehood that you and I
  
 8   talked about this morning?
  
 9       A.    Yes.
  
10       Q.    So other than Day, the only one at or near
  
11   statehood -- well, Day was the only one that was at or
  
12   before statehood, right?
  
13       A.    That's the only written account we have,
  
14   correct.
  
15       Q.    The last bullet on Slide 148 says "Presence
  
16   of Beaver Dams Would Be Incentive not Obstacle."
  
17             And you testified about that a little bit on
  
18   Monday, right?
  
19       A.    Yes.
  
20       Q.    Could the presence of beaver dams be not only
  
21   an incentive, but also an obstacle?
  
22       A.    Yeah, I think you heard from Mr. Farmer, and
  
23   it's my own experience as well, that beaver dams really
  
24   aren't much of an obstacle at all.  You know, you pull
  
25   your boat in and out of the water every day when you
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 1   make camp.  Pulling it over a beaver dam is not much
  
 2   different than that.  So it's not much of an obstacle.
  
 3   That's where I would put that.
  
 4       Q.    Doesn't that depend on how many beaver dams
  
 5   there are in the river?
  
 6       A.    The number of beaver dams?  It's really such
  
 7   a minor inconvenience that the number of them is --
  
 8   it's trivial.  But I suppose, yeah, if there were tens
  
 9   of thousands of beaver dams in a couple of miles, then,
  
10   yeah, I think you would probably be a little annoyed by
  
11   that.  But that's not my understanding of how beaver
  
12   populations work.
  
13       Q.    There wouldn't be any trees left if there
  
14   were 10,000 beaver dams, right?
  
15       A.    Probably not.
  
16       Q.    Slide 150.
  
17             You talk again more about beaver dams.  The
  
18   last bullet says "Beaver dam raises water depths
  
19   upstream of dams."  And that was your testimony on
  
20   Monday, right?
  
21       A.    Yes.
  
22       Q.    And I think you also testified on Monday that
  
23   it can reduce the flow and the depth downstream of
  
24   dams?
  
25       A.    That doesn't reduce the flow, because the
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 1   beaver dams don't store water.  They delay water.  So
  
 2   it keeps going through.  So it's a complete continuity.
  
 3   They have such low volume that there's no real storage
  
 4   effect at all.
  
 5             So the same flow volume; you'll find the same
  
 6   flow volume.  You'll also find that typically where
  
 7   I've seen beaver dams, they're at the tops of riffles.
  
 8   So the depth is naturally lower in the riffle than it
  
 9   would be in the pool.  So it accelerates the depths in
  
10   the pool.  It probably doesn't change the depths in the
  
11   riffle much at all.
  
12       Q.    Changes the velocity downstream?
  
13       A.    No, I can't say that it would change the
  
14   velocity downstream.  Should be about the same.  Might
  
15   be a little lower.  I don't know.  I have to think
  
16   about that one.  But, offhand, I would say not
  
17   substantively different from a boating perspective.
  
18       Q.    Slide 154 then.
  
19             This is your sort of summary of other factors
  
20   relating to the geology of the river, right?
  
21       A.    That's correct.
  
22       Q.    And the sixth bullet there, you say
  
23   "Sandbars:  some in Segment 5" --
  
24       A.    Yes.
  
25       Q.    -- do you see that?
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 1             You would agree, based especially on the
  
 2   discussion we have had so far today, there are sandbars
  
 3   or point bars or gravel bars or other types of bars in
  
 4   places other than Segment 5 on the river?
  
 5       A.    There are certainly point bars throughout
  
 6   much of the Verde River, yeah.  And there are
  
 7   definitely gravel bars, particularly downstream of
  
 8   Beasley.  And we saw some things that we could say,
  
 9   well, those are bars composed of sand, and if you want
  
10   to lump those into categories of sandbars.
  
11             But understand what I'm saying.  When I was
  
12   talking about sandbars, I'm talking about river-wide
  
13   features of sand subsurface, and that's not really
  
14   something that I've seen on the Verde.  We've seen
  
15   pictures of sand adjacent, and we saw one picture where
  
16   there was some shallow water there that probably had
  
17   some sand in amongst the gravel, but...
  
18             So I would say sandbars are the exception
  
19   rather than the rule on the Verde.
  
20       Q.    But we did see some in the historical photos
  
21   where it looked like there was a shallow area of sand
  
22   somewhere in the middle of the river?
  
23       A.    It could have been sand.  Could well have
  
24   been gravel as well.
  
25       Q.    Let's go to 163.
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 1             I think we talked about this a little bit
  
 2   already in the context of a different slide.  It's the
  
 3   bar graph there.
  
 4             This does show that the reservoirs on the
  
 5   Verde cause the flows in the river to be more than they
  
 6   would have otherwise at some months of the year?
  
 7       A.    Yeah.  The point of this slide was to
  
 8   demonstrate that the presence of the dams and the way
  
 9   they're operated for water supply, it does change the
  
10   annual hydrograph to some degree, and compared to the
  
11   depleted flow condition, it raises the discharge in the
  
12   summer months.
  
13       Q.    Let's go to Slide 166.  This is just one of
  
14   your rating curves, right?
  
15       A.    Well, it's technically not the rating curve,
  
16   but it's a table based on the rating curve, yes.  I
  
17   have it labeled as Rating Curve.
  
18       Q.    The table is the result of your work on the
  
19   rating curve, correct?
  
20       A.    Yes.
  
21       Q.    On the columns Flow Rate, Average Depth,
  
22   Average Velocity, and Top Width, I would like you to
  
23   tell me which of the numbers -- the numbers in which of
  
24   those columns are calculated versus measured.
  
25             Do you understand my question?  It wasn't
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 1   very good, but...
  
 2       A.    No, I think I understand what you're saying.
  
 3             The process we use to develop these rating
  
 4   curves is described in the Land Department report, but
  
 5   we took data, historic rating curve data, to the extent
  
 6   possible, and modern rating curve data, or that was the
  
 7   only data that were available; and then we presented
  
 8   that as an average based on knowing the flow rate and
  
 9   an average depth.
  
10             So there's some -- there's an observational
  
11   component of this.  There's a computation component to
  
12   all of them.  It's a combination.
  
13       Q.    So at a particular stream gage, someone could
  
14   measure the flow rate, the depth, the velocity, and the
  
15   top width?
  
16       A.    You can measure those things, yes.
  
17       Q.    And what did you do with those measured
  
18   points to get to this table?  That's what I'm trying
  
19   to --
  
20       A.    Yeah, we plotted out those data sets, depth
  
21   versus discharge.
  
22             And if somebody could provide me with the
  
23   report, I can go back and look at the exact process, to
  
24   make sure I describe this correctly.
  
25                  MR. HOOD:  Mark, do you want to do that?
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 1                  MR. MCGINNIS:  If he wants it, yeah,
  
 2   that's fine.
  
 3   BY MR. MCGINNIS:
  
 4       Q.    I'm just trying to understand how you got
  
 5   there.
  
 6       A.    Thank you.
  
 7                  MR. HOOD:  For the record, this is
  
 8   Exhibit 31, old evidence, Verde report.
  
 9                  MR. SLADE:  This is the same one, but
  
10   bound, so it's going to be a little easier.
  
11                  MR. HOOD:  Do you want this to follow
  
12   along?
  
13                  THE WITNESS:  Okay, I'm looking at this
  
14   exhibit, which is old evidence 31.  It's the 2003
  
15   version of the Land Department report, and I'm in
  
16   Chapter 7 on Page 7-12.
  
17                  Reading about halfway down the page, it
  
18   says Hydraulic Rating Curves, the title of the section.
  
19   Hydraulic rating curves relate stream depth --
  
20   BY MR. MCGINNIS:
  
21       Q.    Let me interrupt you just a second.  I'm fine
  
22   with you reading it.  You can also sort of give us a
  
23   general layman's description of how you did it.  Either
  
24   way you want to answer the question is fine, but I'm
  
25   not asking for a lot of technical information.
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 1       A.    Okay.
  
 2       Q.    Just a general idea of how you got that,
  
 3   whether it's calculated versus measured; and however
  
 4   you want to answer the question, though, that's up to
  
 5   you.
  
 6       A.    Yeah, we had historical measurements of
  
 7   stream stage, velocity, and discharge.  And we had more
  
 8   recent streamflow characteristics, also, from USGS gage
  
 9   stations.
  
10             The historical data were available from the
  
11   Clarkdale, Camp Verde, and McDowell stations.  So we
  
12   took the stage, velocity, and discharge from the period
  
13   closest to statehood.  And stage was then related to
  
14   depth.
  
15             We estimated the top width and the velocity
  
16   where they weren't reported using something called
  
17   Manning's equation.  And if you want me to explain
  
18   that, I will.
  
19       Q.    No, please.
  
20       A.    It's an equation that anyone can use,
  
21   assuming that the channel were rectangular.
  
22             So we made the assumption that the channel is
  
23   shaped like this, and I've got my hands in the shape of
  
24   a rectangle, rather than the natural shape of a
  
25   channel, which would be somewhat more parabolic.
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 1             The consequence of that is that you
  
 2   underestimate the maximum depth.  And I think I have a
  
 3   slide, that perhaps you'll ask me questions about in a
  
 4   few minutes here, that illustrated the differences
  
 5   between average and maximum.
  
 6             So that was the basic process of what we had
  
 7   at that time.
  
 8       Q.    Okay.  So on this table, what does the
  
 9   Average Depth column represent?
  
10             Is it the average across the cross-section,
  
11   or is it the average up and down a stretch of the
  
12   river?
  
13       A.    It's specifically at the cross-section from
  
14   which the rating data were developed, making the
  
15   assumptions that we talked about, that I just read to
  
16   you right there.  So that would be the average at that
  
17   section.
  
18             And I spent some time yesterday, because if I
  
19   could turn back the clock and do my rating curves
  
20   differently, I think I would go out there in my boat
  
21   and I would take a depth measurement every 500 feet
  
22   down the river at the maximum point in the channel in
  
23   each segment and say that's the average depth of this
  
24   river at this particular flow rate.
  
25             The problem is you would need to be out there
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 1   a lot, which I wouldn't mind, but it would get kind of
  
 2   expensive, I think, for the State, to try to give a
  
 3   better representation of what you just asked me, what
  
 4   does it look like up and down the river.
  
 5             So this is a specific point, and it's a
  
 6   specific point near where the gage is located.  And I
  
 7   think that these depths are more representative of
  
 8   riffles than they are of the pools.
  
 9       Q.    Okay, but this, because it's a cross-section
  
10   at a gage, it really doesn't mathematically say
  
11   anything about the depth upstream or downstream from
  
12   the gage.  As a scientific matter, just this data talks
  
13   about this particular cross-section?
  
14       A.    That's correct.
  
15             And it's fuzzier than that, if you really
  
16   want to get into it, but...
  
17       Q.    If it gets fuzzier, I don't think I want to
  
18   get into it.
  
19       A.    There you go.
  
20       Q.    Unless my -- if what I'm saying is wrong, I
  
21   guess I want to get into it.
  
22             What I'm saying is, does this represent just
  
23   the average depth across the cross-section of the
  
24   stream?
  
25       A.    Yes.
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 1       Q.    If it's more complicated about why that's
  
 2   true, as long as that's true, I'm okay with that.
  
 3       A.    But to tell you the truth, actually, you made
  
 4   the statement is it true.  I think it's underestimating
  
 5   the depths of the segment in general, but it's probably
  
 6   as true as we can get with the data set that I had.
  
 7       Q.    But, again, this data is just for the
  
 8   cross-section across the river at the particular site
  
 9   of the gage?
  
10       A.    At or near that gage, yes.
  
11       Q.    So if there was one of the deep holes that
  
12   Mr. Farmer talked about yesterday just upstream from
  
13   the gage, this data wouldn't say anything about that?
  
14       A.    That's correct.
  
15       Q.    And if there was a very shallow sandbar just
  
16   downstream from the gage, this data wouldn't say
  
17   anything about that either?
  
18       A.    Yeah, unless that's where they were taking
  
19   the depth measurements for that particular test.
  
20       Q.    Let's go to Slide 168, and I want to ask you
  
21   some questions about 168 and 169.
  
22             It looks to me, and this is -- 168 is the
  
23   rating curve for Segment 3 near Camp Verde.  169 is the
  
24   rating curve for Segment 4 at Tangle Creek.  Is that
  
25   right?
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 1       A.    Yes.
  
 2       Q.    And the flow at Tangle Creek is higher,
  
 3   generally, on the tables?
  
 4       A.    Yes.
  
 5       Q.    Okay.  And the width at Tangle Creek is
  
 6   narrower --
  
 7       A.    Yes.
  
 8       Q.    -- than Camp Verde?
  
 9       A.    Yes.
  
10       Q.    Okay.  And the depth at Tangle Creek is
  
11   shallower than at Camp Verde?
  
12       A.    Yes.
  
13       Q.    Tell me why that is.
  
14             Do you understand what I'm asking?
  
15       A.    Doesn't make sense, does it?
  
16       Q.    Do you understand what I'm asking?
  
17       A.    Doesn't make sense, does it?
  
18       Q.    Doesn't make -- well, I think I know why it
  
19   makes sense, but I want you to tell me.
  
20       A.    Well, I don't think it does make sense.
  
21       Q.    Okay.
  
22       A.    I think it's the -- it's the date that we had
  
23   from the -- these are the results you get from the
  
24   data.  And this is why I spent some time Monday saying,
  
25   you know, you look at these data and you go maybe this
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 1   wasn't the best approach to come up with depths.
  
 2             And, particularly, you know, I can buy that
  
 3   1.2 feet at 84 cfs near Camp Verde in the riffles,
  
 4   yeah, I can buy that.  A velocity of .4 feet per
  
 5   second, that seems a little low.
  
 6             I move down to Tangle Creek and see 120 cfs,
  
 7   and it's .8 feet, with a top width of 40 feet.  That
  
 8   seems too low.
  
 9             But that's what the data say.  And so, you
  
10   know, this is the nature of science.  You know, you get
  
11   data, you put it in front of you, and you look at it
  
12   and say this makes sense, it doesn't make sense.  You
  
13   try to fit it in with the reality of what you know.
  
14             You know, as a geomorphologist and an
  
15   engineer, you know, the engineering part of me says,
  
16   okay, I've run the equations and I've done the
  
17   analysis.  These are my results.  There you go.
  
18             The geomorphologist part of me says, okay,
  
19   let's go out there in the field and take a look at it,
  
20   and let's go stand in the river and say does this make
  
21   sense.  And I would say this is a case where I look at
  
22   this data set and go ah.
  
23             So why do we, in 1993, when we developed this
  
24   stuff, why did we say, well, I guess that's good enough
  
25   for now, and put it in the report and put a seal on the
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 1   front of it?
  
 2       Q.    That wasn't my next question, but you can
  
 3   answer that.
  
 4       A.    Okay.
  
 5       Q.    Go ahead and answer it.  I don't want to cut
  
 6   you off.
  
 7       A.    Yeah, well, it's important to me because, you
  
 8   know, we're trying to do good work here, good science
  
 9   and whatnot.
  
10             I guess we got to the conclusion that, you
  
11   know, those depths are greater than the minimum
  
12   threshold depth, so we know they're low, but they're
  
13   high enough.
  
14       Q.    But one would just logically think if you
  
15   take the same -- if you take a higher flow of water and
  
16   put it through a narrower channel, that it's going to
  
17   be deeper.
  
18       A.    You've got the makings of a hydrologist
  
19   there.
  
20       Q.    I doubt it, but --
  
21       A.    It's a lot more fun than lawyering.
  
22       Q.    You get to go on a lot more boat trips, I
  
23   know.
  
24             Does the slope or the velocity have anything
  
25   to do with the thing you and I are struggling with
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 1   here?
  
 2       A.    It could.  It could, but you would ex -- see,
  
 3   the problem is the velocity there.  The velocity is not
  
 4   bumping up as much as I would expect it to say, yeah,
  
 5   there's a strong slope effect there.
  
 6             You've got some basic continuity issues here.
  
 7   So if I know the width, I know the depth, I know the
  
 8   velocity, it should -- you know, we can take out our
  
 9   calculator and make sure the math works out right.  I'm
  
10   pretty sure they do.
  
11             Yeah, I'm not sure that slope is the answer
  
12   there.
  
13       Q.    So you would agree, based upon what you just
  
14   said, I think, that these two don't seem to work
  
15   together; something seems wrong in at least one of
  
16   them?
  
17       A.    They're not what I would expect.
  
18       Q.    Let's go to Slide 179.
  
19             And I think you and I have done this so many
  
20   times you anticipated my question on Monday.  But I
  
21   think what you said was Segment 0-A and 0-B, you've
  
22   opined that they're not navigable; Segment 1 you think
  
23   is, right?
  
24       A.    That's correct.
  
25       Q.    And that distinction between 0-B and 1 occurs
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 1   at Forest Road 638?
  
 2       A.    Thereabouts, yes.  That's where I've drawn
  
 3   the line.
  
 4       Q.    And so I think in anticipation of the
  
 5   question, at least in my mind, that I was going to ask,
  
 6   there's not something magically that occurs at Forest
  
 7   Road 638 that makes it all of a sudden navigable?
  
 8       A.    No.  I spent some time trying to explain that
  
 9   yesterday or Monday, yeah.
  
10       Q.    Well, you spent your time well, because I
  
11   think I at least understand that, so I'm not going to
  
12   ask you the 15 different questions I was going to ask
  
13   you about that.
  
14             Is the fact that there is access to the river
  
15   at Forest Road 638, does that play into the
  
16   navigability determination, in your opinion?
  
17       A.    It plays into the piece of the navigability
  
18   as to where people have boated.  So it allows people to
  
19   get in at that point.  And should that road have gone
  
20   in maybe as far upstream as 2 miles upstream, that
  
21   might have played into my decision there, but...
  
22       Q.    So you think physical access to the river is
  
23   an element of the determination of navigability?
  
24       A.    It can be.
  
25       Q.    Let's go to Slide 188.
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 1             Here you're talking about Segment 4.  The
  
 2   third bullet there, you say there's limited access for
  
 3   boating in Segment 4; is that right?
  
 4       A.    That's correct.
  
 5       Q.    Moving to Slide 197.
  
 6             197, you talked about this a little bit on
  
 7   Monday.  This is the Verde River Canoe Challenge?
  
 8       A.    Yes.
  
 9       Q.    And I want to ask about the 2010 event.  That
  
10   was cancelled due to high water, right?
  
11       A.    That's correct.
  
12       Q.    And you see now the flow there was 1,260 cfs?
  
13       A.    Yes.
  
14       Q.    So does that mean somebody involved with that
  
15   event made the determination that 1,260 cfs was too
  
16   high a flow to boat on this stretch for this event?
  
17       A.    Maybe too high to have a canoe race.  Turns
  
18   out it's not too high to float.
  
19       Q.    But too high for the type of event they were
  
20   having with a couple hundred boats?
  
21       A.    Yeah.  A couple hundred boats gets a little
  
22   crowded.
  
23       Q.    Let's go to Slide 206, and this is during
  
24   your discussion of modern boating guides.
  
25             The photo you have on the right side of that
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 1   slide, is that the cover page to some boating guide?
  
 2       A.    I believe that's the Forest Service Guide,
  
 3   yeah.
  
 4       Q.    Okay.  And there's some writing underneath
  
 5   it.  I'm going to read you the second sentence there.
  
 6   It says "While it may appear calm at many of the river
  
 7   access points, the large number of wrecked canoes that
  
 8   have been removed from the Verde River testify to the
  
 9   fact that it has its share of hazards."
  
10             Did I read that right?
  
11       A.    Yes.
  
12       Q.    Do you agree with that statement?
  
13       A.    Let me look at it just one second.
  
14       Q.    It's painfully small type, just so you know.
  
15       A.    No one to blame for that but myself.
  
16       Q.    I wasn't placing blame.
  
17       A.    The river does look calmer at the access
  
18   points than it does at other places.  So I would agree
  
19   with that.
  
20             The large number of wrecked canoes, I would
  
21   be curious to know what the -- if there was a -- what
  
22   the number of wrecked canoes that have been removed
  
23   from there.  I have no idea.  But that's -- it's what
  
24   it says.
  
25       Q.    And it is something you included in your
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 1   PowerPoint, right?
  
 2       A.    Yes, it is.
  
 3       Q.    This is more of a curiosity question than
  
 4   anything, but this picture on the front of the guide,
  
 5   is that a picture taken up or down the river?
  
 6       A.    Well, it's not the -- well, it's a picture of
  
 7   the Verde River, but you're not looking through the
  
 8   channel of the river there, no.
  
 9       Q.    I was going to ask how you were able to
  
10   navigate through that reach there.  I'm assuming
  
11   there's a channel someplace else?
  
12       A.    I would assume so, yeah.
  
13       Q.    Let's then look at Slide 209.
  
14             This says "Verde River Boating Season."  You
  
15   talked about this a little bit on Monday.  Can you tell
  
16   me what's depicted on the vertical axis on this graph?
  
17       A.    Those are numbers of boaters.
  
18       Q.    Okay.  If you can do -- and I don't want --
  
19   I'm sorry.
  
20       A.    That's from that one segment that I mentioned
  
21   I think on the previous slide.  That's from January
  
22   2001 to March 2005.  That's how the 863 boaters split
  
23   out by month.
  
24       Q.    And I was trying to compare your generalized
  
25   seasonal trend in flow on Slide 26 to this slide on
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 1   209.  And, again, the Slide 26 shows the flow variance,
  
 2   and Slide 209 shows the boating variance, right?
  
 3       A.    Yes.
  
 4       Q.    Do you have any explanation for why February
  
 5   on Slide 26 shows pretty high flows, but the boating
  
 6   seems to go down in February?
  
 7       A.    Two possible explanations.  It could have
  
 8   been -- well, maybe more than that.  I can think of
  
 9   weather.  It might have been pretty nasty cold in
  
10   February, and people -- these are recreational boaters,
  
11   and they have decided that it's really cold; I would
  
12   rather not be out on the water.  Some people feel that
  
13   way.
  
14             It could have been the boost in those
  
15   particular -- that short segment of years that the
  
16   Forest Service sampled.
  
17             Could be February boaters were just in a
  
18   surlier mood when they put in and they didn't want to
  
19   sign the register.  I don't know.
  
20       Q.    The same kind of question for November.
  
21   November shows kind of a spike in boating visits, I
  
22   guess, and it doesn't show a similar spike in runoff.
  
23       A.    Yeah.
  
24       Q.    Any explanation for that?
  
25       A.    I don't have -- I don't know the actual
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 1   answer; but my guess is, from my experience boating the
  
 2   river, is it's just awfully pretty in November, and the
  
 3   cottonwoods and sycamores are turning color and the
  
 4   temperatures are nice.  It's a really pleasant time to
  
 5   be on the river.
  
 6       Q.    Let's go to Slide 215.
  
 7             This is your discussion of evidence of
  
 8   nonnavigability; is that right?
  
 9       A.    Yes.
  
10       Q.    And the last bullet says it's evidence of
  
11   nonnavigability if natural obstructions prevent boating
  
12   over long reaches?
  
13       A.    Yes.
  
14       Q.    In your mind, as you came up with your
  
15   opinion on the Verde River, did you have in your mind
  
16   how long of a reach it had to be for the obstruction to
  
17   make it nonnavigable?
  
18       A.    I'm just trying to parse out your question,
  
19   Mr. McGinnis.
  
20             So you're asking about the entire Verde, but
  
21   we considered it in segments.  So it would be easier to
  
22   answer that question regarding a particular segment or
  
23   just hypothetically as to a river.  You know, I can
  
24   give you examples.  So, for instance, I think I agree
  
25   with the Supreme Court, and I'm sure they're relieved
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 1   to here it, in their decision in the Montana PPL case
  
 2   that the reach near Great Falls, that 17-mile reach, is
  
 3   not navigable because of the presence of the waterfall.
  
 4   So there you had obstructions over 17 miles in that
  
 5   segment, clearly not navigable.
  
 6             In general on the Verde River, I didn't see
  
 7   any evidence that there were long reaches of natural
  
 8   obstructions.  And as to a specific length, I think I
  
 9   would combine length and frequency, actually.  So if I
  
10   had, I don't know, a waterfall, let's say there was a
  
11   10-foot waterfall, and there was a 10-foot waterfall,
  
12   you gave me an example this morning of every 1,000
  
13   feet -- you were talking about rapids. -- you know, if
  
14   that were the case over the entire Verde River, I think
  
15   I would have come up with a different answer as to
  
16   whether I thought it was navigable or not.
  
17             So, no, I guess I don't have a specific
  
18   number in mind.  I know it when I see it, when it comes
  
19   to the definition of long.
  
20       Q.    Okay.  Slide 216, you talk about the John Day
  
21   River.
  
22       A.    Yes.
  
23       Q.    And we talked some about the similarities or
  
24   differences, both, between -- both differences and
  
25   similarities between the river, the Verde River, and
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 1   the river, the John Day River, this morning.
  
 2             Do you know what the mean annual flow is for
  
 3   the John Day River?
  
 4       A.    I looked it up at one time, and I don't know
  
 5   as I sit here right now.
  
 6       Q.    What I've given you is an Oregon Court of
  
 7   Appeals opinion called Northwest Steelheaders
  
 8   Association, Inc. versus Simantel, I think is how you
  
 9   say it.  S-I-M-A-N-T-E-L.
  
10       A.    If you say so.
  
11       Q.    Have you reviewed this opinion before?
  
12       A.    I believe I've looked at this document
  
13   before.  On the next slide I gave you my citations for
  
14   this.  So I have reviewed some of the information
  
15   regarding this case, yes.
  
16       Q.    Look at Page 385 in the opinion.
  
17       A.    I see that in the upper right-hand column.
  
18       Q.    Yeah.  Do you see that?  What's the -- read
  
19   the first sentence there in the upper right-hand column
  
20   for me.
  
21       A.    Full sentence is "The river's mean annual
  
22   flow for the period of record is 1,959 cubic feet per
  
23   second, as measured at --" keep going?
  
24       Q.    Yeah, just go ahead and finish the sentence,
  
25   if you don't mind.
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 1       A.    "-- as measured at Service Creek,
  
 2   approximately 20 River Miles upriver from the most
  
 3   upriver segment at issue here."
  
 4       Q.    How does that compare to the mean annual flow
  
 5   of the Verde, even under ordinary and natural
  
 6   condition?
  
 7       A.    It's higher.
  
 8       Q.    Maybe double, at least?
  
 9       A.    Yes.
  
10       Q.    While we've got that case out, can you turn
  
11   to Page 386 for me?
  
12       A.    Yeah.
  
13             No, I haven't looked at the median flow here,
  
14   which we're not -- I know we have some issues with
  
15   using mean annuals, but that might be instructive as
  
16   well.
  
17       Q.    Yeah, what's reported in the case is mean.
  
18   That's why I asked you about mean.
  
19             Top of Page 386, the paragraph that runs over
  
20   onto 386, you don't have to read this out loud, but
  
21   does that tell you that Oregon became a state in 1859?
  
22   Does that sound right?
  
23       A.    I wouldn't dispute the Oregon Court on the
  
24   date of their statehood, no.
  
25       Q.    Over lunch you were going to read the Montana
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 1   decision, PPL Montana decision, and see if there are
  
 2   any other portions of that decision you relied upon,
  
 3   and I just want to know if you had a chance to do that?
  
 4       A.    I did.
  
 5       Q.    Okay.
  
 6                  MR. BREEDLOVE:  Mark, you gave us your
  
 7   copy.
  
 8                  MR. MCGINNIS:  My copy of what?
  
 9                  MR. BREEDLOVE:  Montana.
  
10                  MR. MCGINNIS:  Oh.
  
11                  CHAIRMAN NOBLE:  No, no, no, don't --
  
12                  You're helping.
  
13                  MR. MCGINNIS:  No, I didn't.  Did I?
  
14                  CHAIRMAN NOBLE:  Helm is already writing
  
15   the motion.
  
16                  MR. MCGINNIS:  It's just highlighting.
  
17   It's nothing exciting.
  
18   BY MR. MCGINNIS:
  
19       Q.    So you can -- as far as I'm concerned, you
  
20   can answer that question by going through this and
  
21   showing me the paragraphs or just telling me generally
  
22   what portions you relied upon, other than the
  
23   segmentation and the modern day boating.
  
24       A.    Those were the two areas that I primarily
  
25   relied on for this case.  There is other information in
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 1   there as well that was interesting, but it's related to
  
 2   those things.
  
 3       Q.    Have you reviewed the Commission's report
  
 4   that it issued in the Verde on March 28, 2008?
  
 5       A.    That's probably about when I did, but yes.
  
 6       Q.    And I've got the whole report here, Jon, if
  
 7   you want the whole thing, but I'm only going to ask you
  
 8   questions about specific parts.
  
 9             What I've handed you is some excerpts from
  
10   the Commission's March 28th, 2008 report on the Verde,
  
11   and I'll just ask you a couple of questions about what
  
12   the Commission found last time.
  
13             Look on Page 38, which is one of the excerpt
  
14   pages I gave you.  If you look about two-thirds,
  
15   three-quarters of the way down, there's a sentence that
  
16   starts "He stated."  Do you see that sentence?
  
17       A.    "He stated that he had used a canoe on the
  
18   river"?
  
19       Q.    That's not -- it's the sentence before that.
  
20   Let me read it for you, which maybe makes a little more
  
21   sense.
  
22             "He stated that there are probably 130 rapids
  
23   or riffles on the river and that probably only 30 of
  
24   them are large enough to have names."
  
25             Did I read that right?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 3     12/17/2014 723


  


 1       A.    You did.
  
 2       Q.    Based on the context of this page I've given
  
 3   you, is it pretty clear that the Commission there is
  
 4   talking about Mr. Slingluff?
  
 5       A.    It has his name about in the fifth line
  
 6   there, yeah.
  
 7       Q.    And you're familiar with Mr. Slingluff?
  
 8       A.    I've met him, yes.
  
 9       Q.    In your opinion, is he knowledgeable about
  
10   the river?
  
11       A.    He certainly was at that time.
  
12       Q.    Do you have any reason to disagree with a
  
13   statement by him that there were probably 130 rapids or
  
14   riffles on the river?
  
15       A.    No, that sounds about right.
  
16       Q.    Moving on to Page 42, the first sentence in
  
17   the second paragraph that says "In the area above
  
18   Bartlett Dam, excluding the Verde Valley, the Verde
  
19   River flows through some of the most rugged country in
  
20   Arizona."
  
21             Would you agree with that sentence?
  
22       A.    Most rugged?  There's some rugged country out
  
23   there, but I don't know if it would be most rugged.
  
24   But, sure, there's some rugged country.  In Segments 3
  
25   and 4, the Wild and Scenic designation that's out there
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 1   is -- you know, one of the conditions is that it's
  
 2   remote.  Not necessarily rugged, but...
  
 3       Q.    So do you believe it's some of the most
  
 4   rugged country in Arizona or not?
  
 5       A.    Well, it's more rugged than downtown Phoenix
  
 6   for sure.  I mean, yeah, it's rugged out there.  I
  
 7   guess if you want to call it most rugged, I won't throw
  
 8   down on you for it.
  
 9       Q.    Well, part of the reason I'm calling it most
  
10   rugged and part of the reason I think the Commission
  
11   called it most rugged is that you, in your 2003 report
  
12   that I just handed you, actually used those words.
  
13             Look at -- this is the old Exhibit 31.  Look
  
14   at Page Roman numeral iv, the first full paragraph
  
15   there.  Do you see that, "The Verde River flows through
  
16   some of the most rugged country in Arizona"?
  
17       A.    I see it.
  
18       Q.    And that's something you wrote and you don't
  
19   disagree with, right?
  
20       A.    I guess not.
  
21       Q.    Back on the Commission report I had given
  
22   you, Page 43 -- it's right after Page 42. -- about a
  
23   third of the way down says "There are --"
  
24                  CHAIRMAN NOBLE:  Mr. McGinnis?
  
25                  MR. MCGINNIS:  Yes, sir.
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 1                  CHAIRMAN NOBLE:  That's back on the
  
 2   Commission report?
  
 3                  MR. MCGINNIS:  Uh-huh.  Yes.
  
 4                  CHAIRMAN NOBLE:  Would now be a good
  
 5   time to take a little break?
  
 6                  MR. MCGINNIS:  Yeah.  I think I'm almost
  
 7   done, but I might be able to do it faster if you give
  
 8   me a couple minutes during the break to --
  
 9                  CHAIRMAN NOBLE:  Were we going to hear
  
10   some more on the John Day River?  We were promised
  
11   that.  Did you already cover it all?
  
12                  MR. MCGINNIS:  I don't think I promised
  
13   you that.
  
14                  CHAIRMAN NOBLE:  Okay.
  
15                  MR. MCGINNIS:  So I think maybe somebody
  
16   else did.  I don't have any more questions.
  
17                  CHAIRMAN NOBLE:  Could you read the
  
18   transcript back on that part?
  
19                  MR. MCGINNIS:  I don't think I have any
  
20   more questions for Mr. Fuller about the John Day River.
  
21   I think Mr. Hjalmarson is going to talk about that,
  
22   based upon what I saw he submitted.
  
23                  CHAIRMAN NOBLE:  Okay, we're going to
  
24   take a 15-minute break, and we'll start the 15 minutes
  
25   at 20 minutes after the hour.
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 1                  (A recess was taken from 2:22 p.m. to
  
 2   2:36 p.m.)
  
 3                  CHAIRMAN NOBLE:  May the record reflect,
  
 4   please, that the three Commissioners are back in.
  
 5                  We're ready to go, and Mr. McGinnis.
  
 6   BY MR. MCGINNIS:
  
 7       Q.    Mr. Fuller, I think when we left, we were
  
 8   talking about the 2008 --
  
 9                  DIRECTOR MEHNERT:  Microphone, please.
  
10   BY MR. MCGINNIS:
  
11       Q.    When we left off, we were talking about the
  
12   2008 Commission report, and I want to direct your
  
13   attention to Page 43 --
  
14       A.    Okay.
  
15       Q.    -- that's in the excerpt I've given you.
  
16   About a third of the way down, toward the end of the
  
17   line, there's a sentence that begins "There are 14
  
18   major rapids between the lower end of the Verde Valley
  
19   and Horseshoe Reservoir, a distance of 61 miles."
  
20             Do you have any basis to disagree with that
  
21   statement, as you sit here today?
  
22       A.    Well, there are certainly 14, at least 14,
  
23   rapids in that reach.  I would call the major rapids
  
24   the Class III's and the IV's, and I think we've had
  
25   plenty of discussion about whether those are boatable
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 1   or not and whatnot.  So, yeah, I guess I would dispute.
  
 2   I would like -- be interested to know which 14 are the
  
 3   major ones.
  
 4       Q.    But you agree that there are at least
  
 5   14 rapids?
  
 6       A.    Oh, yeah.
  
 7       Q.    Back on Page 28 of this report.  Yeah, the
  
 8   Commission report, findings, and determination.  The
  
 9   last sentence there on Page 28 says "In order to
  
10   consider the river in its ordinary and natural
  
11   condition, the Commission considered its condition
  
12   prior to 1860 and the initial diversion of water for
  
13   irrigation by modern settlers."
  
14             Did I read that right?
  
15       A.    Looks like it, yes.
  
16       Q.    And you weren't involved in the Commission's
  
17   deliberations in 2008, were you?
  
18       A.    Only to the sense of presenting information
  
19   to them, but they certainly didn't consult me when they
  
20   wrote this.
  
21       Q.    Do you have any reason to question the
  
22   Commission's statement of what it considered and what
  
23   it did back then?
  
24       A.    Well, I wasn't involved in their
  
25   decision-making, so what they -- I don't know the
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 1   nature of the discussions they had in executive session
  
 2   or whatnot.
  
 3       Q.    Okay.  You said earlier you're familiar with
  
 4   Mr. Slingluff, I believe?
  
 5       A.    I've met him, yes.
  
 6       Q.    In the preparation of your reports for the
  
 7   Commission, have you reviewed any articles that
  
 8   Mr. Slingluff has written in various sportsman's
  
 9   magazines about boating on Arizona rivers?
  
10       A.    I saw the Sportsman Magazine article that
  
11   somebody brought up yesterday.  Maybe it was this
  
12   morning.  But I don't recall seeing this -- if this is
  
13   the one we talked about earlier today, I don't recall
  
14   seeing it before today.  I may have, but I don't
  
15   recall.
  
16       Q.    Okay, this is the same article that
  
17   Mr. Heilman and, actually, Commissioner Noble talked
  
18   with Mr. Farmer about.
  
19                  MS. HERNBRODE:  Do you have an exhibit
  
20   number?
  
21                  MR. MCGINNIS:  Yeah.  It's Part 1 of EI,
  
22   old evidence, 34; the same one we used yesterday.
  
23   BY MR. MCGINNIS:
  
24       Q.    This is an article by Mr. Slingluff entitled
  
25   "Shallow Streams:  Liquid Paths Into Wilderness."  Do
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 1   you see that on the second page there?
  
 2       A.    On Page 14, yes.
  
 3       Q.    If you turn over to Page 15.  You say you had
  
 4   read this before, or not?
  
 5       A.    No, I read it yesterday.
  
 6       Q.    Okay.  Oh, so you did -- did you read the
  
 7   whole article yesterday, or you just listened to the
  
 8   testimony?
  
 9       A.    I skimmed as people were talking.
  
10       Q.    Well, let's see if we can walk through it a
  
11   little bit.
  
12             On Page 15, if you look at the paragraph
  
13   under the big R.
  
14       A.    Yep.
  
15       Q.    Refers to Mr. Slingluff taking two friends of
  
16   his, Renee and Gordon, down some portion of the Verde.
  
17   Is that your understanding?
  
18       A.    It does say that he's out there with somebody
  
19   named Renee and Gordon.
  
20       Q.    And he refers to them as skilled whitewater
  
21   paddlers, right?
  
22       A.    Yes.
  
23       Q.    If you look a couple paragraphs down, the
  
24   third paragraph under the big R, the last sentence says
  
25   "We're about 100 miles from the mouth of the Verde,
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 1   nearly 50 miles upriver from the highest point Renee
  
 2   and Gordon believed navigable."
  
 3             Do you see that?
  
 4       A.    Yes, I do.
  
 5       Q.    Do you have any idea where 100 miles from the
  
 6   mouth of the Verde is?
  
 7       A.    Sounds like about Beasley Flat, but we could
  
 8   check the mileage log in Williams.  I think he's got
  
 9   195 as the confluence with the Salt, and my
  
10   recollection is Beasley is around 89; but I may be
  
11   wrong.
  
12       Q.    Okay.  So it's somewhere in the general
  
13   vicinity of Beasley Flat, you think?
  
14       A.    I'm guessing that.  If you would like to --
  
15   if it's going to come back to haunt me, I'll go look it
  
16   up and find the exact spot.
  
17       Q.    I'm talking hand grenades and horseshoes
  
18   here; just talking about in general.
  
19       A.    Okay.
  
20       Q.    It's not at Paulden?
  
21       A.    No.
  
22       Q.    Okay.  And it's not at Fort McDowell?
  
23       A.    Correct.
  
24       Q.    Here I'm going to go back to the paragraph
  
25   with the big R.  He talks about water flows over a


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 3     12/17/2014 731


  


 1   gravel bar to a width of 5 feet and a depth of
  
 2   3 inches.
  
 3             Do you see that?
  
 4       A.    Yes.
  
 5       Q.    Have you seen those conditions in the area
  
 6   of -- general area of Beasley Flat?
  
 7       A.    No, I can't think of anyplace that's 5 feet
  
 8   wide and 3 inches deep near Beasley, no.
  
 9       Q.    Okay.  Then he goes on in that same
  
10   paragraph, and, again, he's talking about two people he
  
11   refers to as skilled whitewater paddlers.  The last
  
12   sentence of that paragraph says "I see the thought in
  
13   their eyes, quote, This is going to be an ordeal."
  
14             Did I read that right?
  
15       A.    Yes.
  
16       Q.    So he's describing here a couple of people
  
17   who are experienced boaters.  He's taking them up the
  
18   Verde, and they seemed to be concerned about it; would
  
19   you say that?
  
20       A.    That's his -- what he's describing, yes.
  
21       Q.    And Mr. Slingluff, in this article, refers to
  
22   low water boating.  Did you see that when you read
  
23   that?
  
24       A.    No, I didn't see that.
  
25       Q.    Look at the very first -- end of the very
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 1   first paragraph, way up in the italicized part on
  
 2   Page 15, very end of that paragraph.
  
 3       A.    Oh, yeah.  Yeah, yeah.  Helpful to low-water
  
 4   boater, yeah.
  
 5       Q.    And there's another place where he refers to
  
 6   it as thin water boating.  Is that a term you've heard
  
 7   of before?
  
 8       A.    Yeah.  People talk about things being skinny
  
 9   or bony, yeah.
  
10       Q.    Is that kind of the same thing as the ELFers
  
11   Mr. Farmer was talking about yesterday?
  
12       A.    Well, I'm not exactly sure what Jim
  
13   specifically means, but sounds similar to me, yeah.
  
14       Q.    I would like you to turn over to Page 19, the
  
15   last full paragraph on the first column.  Do you see
  
16   that, "I've never seen"?
  
17       A.    Yes.
  
18       Q.    And I would like you to read the last -- that
  
19   paragraph and the next paragraph for me.
  
20       A.    "I've never seen such concentrations of
  
21   eagles, adds Gordon.  The sight of them flying within
  
22   that redwall canyon was almost too beautiful to bear.
  
23   It was worth the wading we had to do.  How many other
  
24   streams like this are there in Arizona?  Good question,
  
25   I rely.  Thin water boating is new to Arizona.  I can
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 1   tell you that the U.S. Forest Service has seen a large
  
 2   increase in low water boating on the lower Verde
  
 3   recently.  There are a number of us now who are
  
 4   actively exploring the shallow creeks.  I'll keep you
  
 5   posted on our discoveries."
  
 6       Q.    So back in 1991, Mr. Slingluff was writing
  
 7   that thin water boating was new to Arizona; is that
  
 8   right?
  
 9       A.    Well, that was his opinion.
  
10                  MR. MCGINNIS:  No more questions.  Thank
  
11   you, Mr. Chairman.
  
12                  (A brief recess was taken.)
  
13
  
14                       CROSS-EXAMINATION
  
15   BY MR. HOOD:
  
16       Q.    Good afternoon, Mr. Fuller.
  
17       A.    Good afternoon.
  
18       Q.    Sean Hood here on behalf of Freeport Minerals
  
19   Corporation.  Rich Burtell is here again with us.
  
20   Shilpa Hunter-Patel, the client representative, has
  
21   been in and out.  Thank you again for your
  
22   participation and sticking with us.  I know it's late
  
23   in the day.
  
24       A.    You're welcome.
  
25       Q.    The good news is Mark covered a good amount
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 1   of what I was going to cover.  Anything that seems
  
 2   repetitive, I'm going to be trying to get to an
  
 3   additional point.  So if you'll bear with me, I
  
 4   appreciate it.
  
 5       A.    I'll do my best.
  
 6       Q.    Thank you.
  
 7             Let's take a look at your PowerPoint, and,
  
 8   actually, let's start with Page 26, if you could,
  
 9   Mr. Fuller.
  
10             This is the generalized nonerratic seasonal
  
11   flow fluctuation curve that you discussed at some
  
12   length earlier day; is that right?
  
13       A.    That's correct.
  
14       Q.    And I understand that later in your
  
15   presentation you have specific versions of this that
  
16   relate to an actual gage station, right?
  
17       A.    That's correct.
  
18       Q.    Just in terms of general concepts, because
  
19   this sort of a template generalized version of that,
  
20   this depicts the 90Q; is that right?
  
21       A.    The 90 percent duration flow?
  
22       Q.    Right.
  
23       A.    Okay.
  
24       Q.    And that's referred to sometimes as 90Q; is
  
25   that right?
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 1       A.    I suppose.
  
 2       Q.    And 50Q is another term for the median flow?
  
 3       A.    Could be, yeah.
  
 4       Q.    And 10Q would be the 10 percent flow
  
 5   duration?
  
 6       A.    Correct.
  
 7       Q.    Okay.  And if I recall from Monday, I think
  
 8   what you characterize as the ordinary flow is that 10
  
 9   to 90 range; is that right?
  
10       A.    That's correct, yeah.
  
11       Q.    So if we look here at Page 26 in your
  
12   PowerPoint, that would be the range from the red line
  
13   towards the bottom up to the blue line, which says
  
14   10 percent; is that right?
  
15       A.    Yeah.
  
16       Q.    And so -- and this goes back to something you
  
17   discussed with Mr. McGinnis a little bit, where we have
  
18   flows that exceed that 10 percent flow duration outside
  
19   that ordinary range, those tend to be in the January,
  
20   February, March time frame; is that right?
  
21       A.    On this curve, yes.
  
22       Q.    Okay.  And at least as far as the Verde is
  
23   concerned, that tends to be highest in February; is
  
24   that right?
  
25       A.    Yes.
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 1       Q.    I left a copy for you.  I think it's to your
  
 2   right.  It's Mr. Burtell's report that he prepared for
  
 3   these proceedings.  Have you had a chance to look at
  
 4   this?
  
 5       A.    I skimmed through it, yeah.
  
 6       Q.    Did you take a look -- if you flip to
  
 7   Table 5, this table is titled Table 5, Reconstructed
  
 8   Verde River Stream Flows and Depths.  Do you have that
  
 9   in front of you?
  
10       A.    I do.
  
11       Q.    And have you had the chance to take a look at
  
12   this prior to just now?
  
13       A.    Not in any detail.  I'm aware that he had
  
14   done reconstructions, but I actually didn't spend any
  
15   time digesting the numbers at all.
  
16       Q.    You didn't do anything to evaluate his
  
17   reconstruction or develop any criticisms of that
  
18   reconstruction is that --
  
19       A.    No.
  
20       Q.    -- true?
  
21       A.    Not yet.
  
22       Q.    Not yet.  Do you have plans to do so?  I
  
23   think this is my opportunity to talk to you about them.
  
24       A.    I -- well, hmm.  Good question.
  
25             I can tell you that I have not read it in
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 1   great detail at this point.  I've skimmed through it.
  
 2   I was looking primarily for historical accounts, just
  
 3   generally what was in there, so I haven't spent any
  
 4   great time.
  
 5       Q.    Not enough time to develop any criticisms as
  
 6   of now?
  
 7       A.    As of now, that's correct.
  
 8       Q.    Let's go to Page 21 of your PowerPoint,
  
 9   please.
  
10       A.    You said 21?
  
11       Q.    21, correct.
  
12             Towards the bottom it says "The Real
  
13   Question:  Is the flowing part of the river deep and
  
14   wide enough to float boats?"
  
15             Is that right?
  
16       A.    Correct.
  
17       Q.    That's your -- what it all boils down to for
  
18   you is the question about depth and width, generally
  
19   speaking?
  
20       A.    Yeah, I think maybe I didn't express myself
  
21   well enough, and I tried to cover that Monday.  It
  
22   seemed like there was some confusion on the Gila.
  
23             This particular bullet is relating to channel
  
24   pattern.  So with respect to channel pattern, there's
  
25   been some opinions that braided rivers can't be
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 1   navigated.  But I'm saying, though, the real question
  
 2   regarding relative to pattern is no matter what kind of
  
 3   pattern it is, really what you want to know is how deep
  
 4   is the water.  That's what I'm saying there.
  
 5             When it comes to overall navigability, of
  
 6   course, there are other factors that factor into
  
 7   whether the river is navigable or not.
  
 8       Q.    It can be really deep, but if there's a huge
  
 9   waterfall, that may play a role?
  
10       A.    Exactly.
  
11       Q.    Generally speaking, though, what you're
  
12   looking at is does it have the 6 inches of water that
  
13   you opine is the threshold; is that correct?
  
14       A.    6 inches, certainly for canoes, would be a
  
15   threshold.  Some people have said that's the standard,
  
16   and that seems reasonable to me, based on my own
  
17   experience.
  
18       Q.    Let's go to 28 of your PowerPoint.
  
19             Going to the table, you have a list of some
  
20   different obstructions and then whether those features
  
21   would be an obstruction for a barge or a canoe; is that
  
22   right?
  
23       A.    Yes.
  
24       Q.    And for the first one, sandbars, for canoes
  
25   you say it's not an obstruction; is that right?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 3     12/17/2014 739


  


 1       A.    Yes.
  
 2       Q.    Okay.  And so from your perspective, if you
  
 3   have a canoe that can navigate 6 inches of water and
  
 4   you've got that water, if there's a sandbar present or
  
 5   there's a proliferation of sandbars, in your mind
  
 6   that's not going to impede navigability; is that fair?
  
 7       A.    That's correct.
  
 8       Q.    Okay.  So if courts have taken a look at
  
 9   navigability for title and said these sandbar features
  
10   are one of the reasons that we think this stream is not
  
11   navigable, you might take issue with their analysis; is
  
12   that right?
  
13       A.    Given the construct of your hypothetical, if
  
14   I were testifying in front of that court, I would speak
  
15   to the magistrate, whoever the decision-maker was, and
  
16   say, well, from a canoe's perspective, those are not
  
17   obstacles.
  
18             So, yeah, I guess I would be disagreeing with
  
19   the court in that case.  And I don't want to sound
  
20   presumptuous.  If it's the Supreme Court, they get to
  
21   set the law, so...
  
22       Q.    And let's just say that the court is looking
  
23   at a broader -- a broad array of craft and saying, you
  
24   know what, these sandbars are presenting problems for
  
25   Crafts A, B, and C.  Your response may be, yeah, but I
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 1   can get by in my canoe; is that right?
  
 2       A.    Canoes is what's specifically listed here,
  
 3   and there would be other boats in the similar class.
  
 4   Small, low-draft boats I would throw into that
  
 5   category.
  
 6       Q.    The next feature that you describe is rapids;
  
 7   is that right?
  
 8       A.    In the same chart on Slide 28?
  
 9       Q.    Correct.
  
10       A.    Yes, that's the second row of the table there
  
11   at the bottom.
  
12       Q.    And for canoes you, again, say it's, no, not
  
13   an obstruction, at least for Category I through V
  
14   rapids?
  
15       A.    Yes.
  
16       Q.    So does that imply that Category VI,
  
17   Classification VI, might be an obstacle?
  
18       A.    Yes.
  
19       Q.    But assuming we're not up to a VI, I through
  
20   V not an obstacle; is that right?
  
21       A.    Generally speaking, yes.
  
22       Q.    That's what you're conveying here.  Okay.
  
23                  MR. HOOD:  May I approach, Mr. Chairman?
  
24                  MS. HERNBRODE:  What is that?
  
25                  MR. HOOD:  Special Master's report.
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 1                  THE WITNESS:  Can I just give him a
  
 2   general permission to approach whenever he wants and
  
 3   save him the trouble of asking every time?
  
 4                  CHAIRMAN NOBLE:  Sure.  As long as
  
 5   you're not worried by him, he can come at you.
  
 6                  MR. HOOD:  Okay.  That works for me.
  
 7                  MS. HERNBRODE:  You may regret that.
  
 8                  CHAIRMAN NOBLE:  Yeah, really.
  
 9   BY MR. HOOD:
  
10       Q.    Just take a look.  There's a highlighted
  
11   portion that I've bracketed, Mr. Fuller.  Could you
  
12   read that out loud, please?
  
13             This is from the Special Master's report in
  
14   the Utah case.
  
15                  MS. HERNBRODE:  Do you know what exhibit
  
16   number that is?
  
17                  MR. HOOD:  It's one of yours, and I'm
  
18   sorry, I don't know the exhibit number on me.
  
19                  THE WITNESS:  The Supreme Court of the
  
20   United States, October 1930, No. 14, Original, Report
  
21   of the Special Master.  I'm at Page 180, first indented
  
22   paragraph, beginning with "Apart"?
  
23   BY MR. HOOD:
  
24       Q.    I'm sorry.
  
25       A.    You've got the red line next to part of it
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 1   here.
  
 2       Q.    Exactly.  Could you just start reading, yeah,
  
 3   exactly, "Apart," through the highlighted portion?
  
 4       A.    "Apart from the insufficiency of the evidence
  
 5   as to actual use, the physical characteristics of this
  
 6   River are such as, in my opinion, make it impossible
  
 7   that boats could be navigated practically or safely for
  
 8   commercial purposes.  The evidence as to depth makes it
  
 9   clear that boats with a draft of two feet could [not]
  
10   navigate not more than half the year, and probably for
  
11   a less portion of the year.  The number of difficult
  
12   rapids, with steep and rapid drops, (whether that
  
13   number be 37 as estimated by Miser or 30 as estimated
  
14   by Allen, or 16 or 12 as by Hoyt) make it impossible,
  
15   in my opinion, for any boat to navigate safely unless
  
16   conducted with great caution and by expert boatmen; and
  
17   even then boats must [be ordinarily] lined or portaged
  
18   or their cargos portaged at several places."
  
19       Q.    Thank you.
  
20             So, Mr. Fuller, if I understand where you're
  
21   coming from, I think your response to that would be,
  
22   you know, unless all of those rapids happen to be
  
23   classified as a VI, I can get up and down those with my
  
24   canoe, and this analysis is simply erroneous; is that
  
25   fair?
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 1       A.    Give me construct one more time.  I want to
  
 2   make sure I get all the pieces of it together.
  
 3       Q.    As I compare your position with this analysis
  
 4   by the Special Master in the Utah case, it seems that
  
 5   your reaction to this would be unless those are all
  
 6   Classification VI, I can get down that river with my
  
 7   canoe if it has sufficient water, and this is not an
  
 8   obstruction; these 30-some rapids are not an
  
 9   obstruction to navigability in my canoe?
  
10       A.    Okay, so I'm not trying to be difficult here.
  
11   I'm just trying to make sure I'm answering the correct
  
12   question.
  
13             Are you asking me whether it's an obstacle in
  
14   that case or whether it's -- so I would agree that a
  
15   rapid is an obstacle.
  
16       Q.    Yeah, if I said obstacle instead of
  
17   obstruction, I apologize, and you're right to correct
  
18   me.
  
19             I'm talking in the context of your indication
  
20   here that rapids are not an obstruction.  Thank you for
  
21   that clarification.
  
22       A.    So if there were -- I'm trying to give you as
  
23   straightforward an answer as I can here, but it's
  
24   complicated, to start with, all right.
  
25             So in the simple case, if there were a rapid
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 1   that was, let's say, a Class V, I would consider that
  
 2   to be an obstacle.  And if it were a short rapid, no, I
  
 3   don't believe it would prevent navigability.
  
 4             If there were a lot of Class V rapids over a
  
 5   long reach, I would say that that would be an
  
 6   obstruction and could potentially make the river
  
 7   nonnavigable.
  
 8       Q.    So rapids, going back to what you have here
  
 9   on Page 28, rapids are an obstruction to boating with a
  
10   canoe if there's enough of them close together; is that
  
11   what you're saying?
  
12       A.    If they're very large and they're very close
  
13   together, and I would say if their character, the
  
14   character of the reach were more dominated by these
  
15   large Class V's, Class IV's and V's -- I'd even go as
  
16   low as IV's. -- then, yeah, I would say that the river
  
17   could be nonnavigable, depending on the specifics of
  
18   the river.
  
19       Q.    So Class IV and V rapids can play a role in
  
20   being an obstruction to downstream travel in a canoe?
  
21       A.    Yes.
  
22                  MR. BREEDLOVE:  Sean, just for the
  
23   record, the 1931 Utah Special Master report is
  
24   supplemental evidence Exhibit X017, Part 92.
  
25                  MR. HOOD:  Thank you, Mr. Breedlove.
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 1                  MR. BREEDLOVE:  Just to keep the record
  
 2   clean.
  
 3                  MR. HOOD:  I appreciate that.
  
 4   BY MR. HOOD:
  
 5       Q.    You also have at the bottom Shallow Flow; is
  
 6   that right?
  
 7       A.    Yes.
  
 8       Q.    And for canoes, an obstruction to downstream
  
 9   travel would be if there's less than half a foot of
  
10   depth?
  
11       A.    Yes.
  
12       Q.    Okay.
  
13       A.    And let me clarify there, because we had a
  
14   lot of discussion on this in talking with Mr. Farmer.
  
15             I would agree with Mr. Farmer that when you
  
16   come upon something that's shallower than a half foot,
  
17   you know, a short reach, a rock, a sandbar, if you
  
18   will, and it might be 2 inches, it's quite easy,
  
19   actually, to get a canoe past something like that, and
  
20   I would imagine other low-draft boats are the same way.
  
21             But what I'm talking about here is uniformly;
  
22   if the river is uniformly less than a half foot, then
  
23   all other factors being equal, I would lean towards
  
24   nonnavigability in that case.
  
25       Q.    Freeport 3.
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 1             What I've handed you, Mr. Fuller, is
  
 2   Freeport 3 in the supplemental evidence.  This is
  
 3   Arizona Stream Navigability Study for the San Pedro
  
 4   River, Gila River Confluence to the Mexican Border.
  
 5             Do you have that in front of you?
  
 6       A.    I do.
  
 7       Q.    And if I recall correctly from June, when we
  
 8   talked about what your recommendations were to the Land
  
 9   Department on various streams, you recommended against
  
10   seeking a finding of navigability for the San Pedro; do
  
11   I recall correctly?
  
12       A.    You do.
  
13       Q.    And when I asked you about that a little bit
  
14   in June, you said, you know, I'm not here to talk about
  
15   the San Pedro.  I don't remember why I did that.  Is
  
16   that about what you said?
  
17       A.    I remember saying I'm not here to talk about
  
18   the San Pedro.  I don't recall saying I don't remember
  
19   why I did that.
  
20       Q.    Do you remember why you made the
  
21   recommendation that the State Land Department not
  
22   pursue a finding of navigability for the San Pedro
  
23   River?
  
24       A.    Well, the short answer is I didn't think it
  
25   was navigable; but I think that you want me to say what
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 1   reasons did I find it nonnavigable.
  
 2       Q.    You're right.
  
 3       A.    Okay.  And, again, I'm not here to testify
  
 4   about the San Pedro River.  It seems like you've
  
 5   already got a decision on that one, but my guess is
  
 6   that you find there's some relevance to the Verde.
  
 7             One would be my --
  
 8       Q.    You're right again.
  
 9       A.    One would be my understanding of the depths
  
10   of the river, the lack of historical records of folks
  
11   boating on that river, the ephemeral nature of the
  
12   river; that where we had modern boating, most of that
  
13   modern boating was during monsoons, so it's kind of
  
14   a somebody happened to time it right and get out there
  
15   and boat a piece of it; based on my physical
  
16   examination of the river, such as it was in its
  
17   existing condition.  Those were the primary things that
  
18   I looked at.
  
19       Q.    Did you conclude that the San Pedro was
  
20   ephemeral in its ordinary and natural condition?
  
21       A.    Oh, I don't believe that.  I think there
  
22   are -- it was a perennial stream, and it probably had
  
23   more flow in its ordinary and natural condition than it
  
24   did in 1992, when we did the studies out there; but it
  
25   was certainly not a significant river.  It was not
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 1   nearly as large as the Verde, for instance.
  
 2             I think if you're looking for similarities
  
 3   between the San Pedro and the Verde, I would say that
  
 4   the greatest similarity would be in the Segment 0-B.
  
 5       Q.    Take a look.  I flagged for you Page 7-13,
  
 6   and this is in -- again, this is in your report on the
  
 7   San Pedro, Freeport 3 in these proceedings.  And do you
  
 8   see the chart Table 7-6a?
  
 9       A.    Yes.
  
10       Q.    And you've got a chart there for average
  
11   depths, and it looks like for all but two months of the
  
12   year you've got an average depth that exceeds your --
  
13   that meets or exceeds your 6-inch threshold; isn't that
  
14   right?
  
15       A.    That's what's showing in this chart, yes, at
  
16   that gage station.
  
17       Q.    And so was your concern about depths that for
  
18   a couple of months you went below that threshold and,
  
19   therefore, it was not boatable enough of the year, or
  
20   that maybe .5 isn't really your threshold; you're
  
21   looking for something greater than that?
  
22       A.    There -- certainly the issue of seasonality
  
23   in this river was a factor.  And, again, Mr. Hood,
  
24   you're really testing my memory banks here, because I
  
25   haven't spent a lot of time looking back at this,
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 1   certainly not preparing for today.
  
 2             So the fact that there were low flows.  I
  
 3   guess also thinking about these depths relative to the
  
 4   rest of the river, as opposed to at this particular
  
 5   cross-section, how representative these were to other
  
 6   conditions that I had seen.  And I would say in my
  
 7   opinion these overstate the conditions that I saw in
  
 8   most of the river.
  
 9       Q.    Those were based on measurements, GS data,
  
10   from 1904 to 1906; is that right?
  
11       A.    That's correct.
  
12       Q.    Okay.  So this was -- these would reflect
  
13   some reduction from the natural condition; is that
  
14   right, on the basis of water use?
  
15       A.    It's possible.  It's been a long time.
  
16       Q.    So you say that these overstate what you were
  
17   observing.  What you were observing in present day,
  
18   right?
  
19       A.    Yes.
  
20       Q.    Okay.  When you were making your
  
21   recommendation to the State Land Department, did you do
  
22   anything to try and relate these depths back to their
  
23   ordinary and natural condition before making that
  
24   recommendation?
  
25       A.    I didn't recall looking at this particular
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 1   table at all at the time of making that decision.
  
 2       Q.    We talked in June about the San Francisco,
  
 3   and that is a stream where you did recommend that the
  
 4   State seek a finding of navigability, correct, because
  
 5   it did have about a foot of depth?
  
 6       A.    That was not the sole reason for that.  That
  
 7   did have some more history to it, particularly a log
  
 8   drive, where they were floating logs down to the mines,
  
 9   I believe; and then some more reliable modern canoeing
  
10   records that are available for other smaller rivers.
  
11       Q.    Is your primary concern in assessing whether
  
12   a stream is navigable whether it is susceptible to
  
13   present day use by recreational canoeists?
  
14       A.    Is it my primary concern?
  
15       Q.    Yeah.
  
16       A.    No.
  
17       Q.    Is that one of your big concerns?
  
18       A.    It is a factor that I use.
  
19       Q.    What about the -- can you think of any other
  
20   streams or rivers that had upwards of your 6 inches of
  
21   flow on a typical basis that you did not recommend
  
22   seeking a finding of navigability for?
  
23       A.    No.  I haven't thought about that for years.
  
24   There could be.  I don't know.
  
25       Q.    This is Freeport 5.  This is Final Report
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 1   Small and Minor Watercourses Analysis for Graham
  
 2   County, Arizona, prepared by JE Fuller/Hydrology &
  
 3   Geomorphology.
  
 4                  MS. HERNBRODE:  And, Mr. Chairman, for
  
 5   the record, those are X023, Freeport 5.  And I can't
  
 6   remember what the other number was, but it's also in
  
 7   23.
  
 8                  THE WITNESS:  And, also, for the record,
  
 9   this was actually prepared by Stantec Consulting, and
  
10   we were a subconsultant to them.
  
11   BY MR. HOOD:
  
12       Q.    Okay.  It says "Stantec Consulting, Inc. In
  
13   Association with JE Fuller/Hydrology & Geomorphology."
  
14   Is that right?
  
15       A.    That's correct.
  
16       Q.    If you look at the tables on Page 4-4, it has
  
17   some depths that were calculated, it looks like using
  
18   the Manning's equation; is that right?
  
19       A.    Yes.  In the paragraph above Table 2, there
  
20   is the last line that says "Values reported in Table 3
  
21   and 4 were determined using Manning's equation for a
  
22   rectangular channel."
  
23       Q.    And these are average depths, right?
  
24       A.    Yes.
  
25       Q.    And if you look at the depths, it looks like,
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 1   without exception, the 10 to 90 range exceeds 6 inches;
  
 2   is that right?
  
 3       A.    Yes.
  
 4       Q.    And did you -- do you recall if you made a
  
 5   recommendation to the State Land Department as to
  
 6   whether the Black River should be pursued as a
  
 7   navigable stream?
  
 8       A.    My recollection is that it should not.
  
 9       Q.    Let's turn to Page 37 of your PowerPoint.
  
10       A.    Give me just one minute here.
  
11                  MS. HERNBRODE:  I'm sorry, Sean.  What
  
12   page were you on?  I wasn't finding where you were at.
  
13                  MR. HOOD:  4-14.
  
14                  THE WITNESS:  And where do you want to
  
15   go now?
  
16   BY MR. HOOD:
  
17       Q.    We're at Page 37 of your PowerPoint, please.
  
18       A.    We're done with small and minor watercourses?
  
19       Q.    I believe so.
  
20       A.    You said 37?
  
21       Q.    Correct.
  
22             Okay.  And here you have "Has a history of
  
23   navigation" as one of your bullets; is that right?
  
24       A.    Yes.
  
25       Q.    On Monday you did what lawyers call as
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 1   drawing the sting.  You said, look, I don't want to
  
 2   hear questions about this.  We have no evidence, any
  
 3   archeological evidence of use by Native Americans.  I
  
 4   don't want six questions on this, and so forth.
  
 5             Do you remember that discussion on Monday?
  
 6       A.    I tried.
  
 7       Q.    Okay.
  
 8       A.    Apparently didn't work.
  
 9       Q.    No, it did.  I'm not going to ask you about
  
10   that.  You made that concession.  I appreciate it.
  
11             But what I do want to do --
  
12       A.    Drawing the sting, you hear that, guys?
  
13   Remember to do that.
  
14       Q.    What I do want to cover with you, though, is
  
15   that what we do know is that the Verde River has been a
  
16   communication and trade route for thousands of years;
  
17   is that right?
  
18       A.    I believe so, yes.
  
19       Q.    And it's been -- the fact that it's served as
  
20   this important communication and trade link is -- it's
  
21   evident from settlement patterns, from agricultural
  
22   information we have, and so forth; is that true?
  
23       A.    That's my understanding, yes.
  
24       Q.    So we know it's been occupied, that it's been
  
25   central to cultural aspects of the inhabitants; but we
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 1   don't have any evidence of actual boating by those
  
 2   peoples?
  
 3       A.    I think that kind of counts as a question.
  
 4       Q.    Yeah, it did; but it was packaged --
  
 5       A.    Yes.
  
 6       Q.    -- with a couple of others things.
  
 7       A.    Right.
  
 8       Q.    I'm drawing a summary.
  
 9       A.    Fair enough.
  
10       Q.    Thank you, Mr. Fuller.
  
11       A.    Yeah.
  
12       Q.    Page 47, if you would, of your PowerPoint.
  
13             Okay, your fourth blue sub-bullet says
  
14   "Diminished Base Flow Since & Prior to 1912."
  
15             Do you see that?
  
16       A.    I do.
  
17       Q.    And the first bullet under that section is
  
18   "Ground Water Pumping Depleting Natural Flow."
  
19             Do you see that?
  
20       A.    Yes.
  
21       Q.    In what time frame did groundwater pumping
  
22   become a significant drain on the aquifer or have
  
23   significant impacts on the river?
  
24       A.    Prior to 1912.  I would say after the 1860s.
  
25   You're going to have to give me a numerical definition
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 1   of significant, but -- and I think, you know, as I've
  
 2   tried to state before, is the level of significance
  
 3   other folks are going to argue about.
  
 4       Q.    Okay.  When did the use of mechanical pumps
  
 5   proliferate?
  
 6       A.    I don't recall.
  
 7       Q.    That was after statehood, though, correct?
  
 8       A.    Could be.  But I will point out it says
  
 9   "Since & Prior to 1912," so...
  
10       Q.    You say since and prior, but you're talking
  
11   about three different things; groundwater pumping,
  
12   diversions, and other impact to the channel, right?
  
13       A.    Right.
  
14       Q.    And certainly there were diversions prior to
  
15   statehood.  And my question is are you telling us that
  
16   the groundwater pumping was having a big impact prior
  
17   to statehood?
  
18       A.    Ah.
  
19       Q.    It sounds like you're not sure?
  
20       A.    Yeah, I would have to go back and look at the
  
21   data on that.
  
22       Q.    That's fair.
  
23             The next page, 48, please.
  
24             You've got "Rapids on the Verde River," and
  
25   you say 55 of 60 are Class II rapids.  Do you see that?
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 1       A.    I do.
  
 2       Q.    And you described this on Monday, but I just
  
 3   want to make sure I understand.  Those figures exclude
  
 4   Class I's?
  
 5       A.    Yes.
  
 6       Q.    If you added in the Class I's, that number
  
 7   would go up?
  
 8       A.    Yes, it would.
  
 9       Q.    And if we turn the page to Page 49, we
  
10   have -- well, actually, let's stay on 48 for one
  
11   moment, the sub-bullet above that, where it says
  
12   "Rapids make up approximately 2.6 percent of the
  
13   river's length."
  
14             Do you see that?
  
15       A.    I do.
  
16       Q.    Did you do any calculations about how that
  
17   figure, how that percentage would change if you
  
18   included the Class I's?
  
19       A.    I did not.  It would go up.
  
20       Q.    And if I understood your testimony on Monday,
  
21   you didn't include those in -- the Class I's in this
  
22   discussion because you just don't think they're really
  
23   of concern as we're talking about navigability?
  
24       A.    Clearly.
  
25       Q.    Clearly that was your testimony on Monday?
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 1       A.    I do not believe that the Class I's affect
  
 2   navigability.
  
 3       Q.    Let's take a look again at Mr. Burtell's
  
 4   declaration, and this is Freeport 1, I believe.
  
 5                  MR. SLADE:  It's Freeport 9.
  
 6                  MR. HOOD:  Freeport what?
  
 7                  MR. SLADE:  Freeport 9.
  
 8                  MR. HOOD:  Freeport 9?
  
 9                  MR. SLADE:  X009.
  
10   BY MR. HOOD:
  
11       Q.    Oh, it's X009, but it's Freeport 1 on
  
12   Freeport's index.
  
13             Let's take a look this time at Table 4.
  
14             Have you taken any time to familiarize
  
15   yourself with Table 4, which is titled Verde River
  
16   Rapids Mapped Above Horseshoe Reservoir?
  
17       A.    I saw this.  I looked at it briefly, but I
  
18   didn't spend a lot of time on it.
  
19       Q.    And this, if you look, it goes by river mile,
  
20   it goes by name, it goes by class, and there's three
  
21   columns containing all of the rapids that Mr. Burtell
  
22   listed, and they are -- as I discussed with Mr. Farmer,
  
23   those were derived from the Williams resource.
  
24             Do you see that?
  
25       A.    What I think I just heard you say is that
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 1   these names of rapids came from Williams, and mileage?
  
 2       Q.    Yeah, these are -- the footnote indicates
  
 3   that Williams is the source of the river mile name and
  
 4   class.
  
 5       A.    The rapid name and class?
  
 6       Q.    Correct.  River mile, name, and class.
  
 7       A.    River Mile column.  I got it.
  
 8       Q.    It's Note (a) at the bottom of the table.  Do
  
 9   you see that?
  
10       A.    Yeah, got it.
  
11       Q.    As you glance through here, I'm sure you
  
12   notice at a glance that Mr. Burtell has included
  
13   Class I's?
  
14       A.    I see that.
  
15       Q.    Yeah.  And some Class 1+'s; is that right?
  
16       A.    Yes.
  
17       Q.    And a I+, as I -- I think this was your
  
18   testimony.  It might have been Mr. Farmer.  That's
  
19   basically where it's a little bit bigger than your
  
20   normal I, it's a little less than what most people
  
21   would call a II, and you just call it a I+?
  
22       A.    Some people do that, yes.
  
23       Q.    It sounds like you wouldn't bother.  You
  
24   just -- until you get up to III, IV, V, you wouldn't
  
25   bother naming them at all?
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 1       A.    Well, the difference between a I and a I+ is,
  
 2   I don't know, trying to get a bigger tip from the
  
 3   people on your trip or something.  I have no idea.
  
 4       Q.    Let's take a look.  If we look at the first
  
 5   one, upper left portion of the table, it's at River
  
 6   Mile 3.3, Unnamed.  Do you see that?
  
 7       A.    I do.
  
 8       Q.    Class I.  Do you see that?
  
 9       A.    I do.
  
10       Q.    And if we go -- if we flip to Figure 5 within
  
11   Mr. Burtell's declaration, we have a picture of that
  
12   unnamed rapid.  Do you see that?
  
13       A.    Yep.
  
14       Q.    Don't you think that this rocky condition has
  
15   at least some relevance to consideration of traveling
  
16   down the Verde River in a canoe --
  
17       A.    Sure.
  
18       Q.    -- or in another vessel?
  
19       A.    Yeah.
  
20       Q.    The same thing, if we look at the lower
  
21   right, we have Rafael's Gauntlet.  Do you see that?
  
22       A.    I do.
  
23       Q.    There's certainly nothing wrong with anybody
  
24   pointing out to the Commission that we have portions of
  
25   the river that look like that, correct?
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 1       A.    I think you have pretty much wide latitude to
  
 2   point out anything you want to the Commission.
  
 3       Q.    But you would agree that if you're trying to
  
 4   transport goods or people up or down this river, that's
  
 5   a relevant feature of this river?
  
 6             I understand you think you can get by it in
  
 7   your canoe, but that's something that's worth looking
  
 8   at, don't you think?
  
 9       A.    Sure.  I think every mile of that river is
  
10   worth looking at.
  
11       Q.    And for the record, Rafael's Gauntlet is
  
12   classified as a Class I+, if you want to check me on
  
13   that.  It's on the right-hand column of Table 4.
  
14       A.    Oh, I see that, yeah.
  
15             I've paddled that reach, and I have no
  
16   recollection of Rafael's Gauntlet.  So what it looks
  
17   like today, I don't know.
  
18                  CHAIRMAN NOBLE:  Mr. Hood?
  
19                  MR. HOOD:  Mr. Chairman.
  
20                  CHAIRMAN NOBLE:  Do you have three
  
21   minutes, five minutes, or two hours?
  
22                  MR. HOOD:  None of the above.  Probably
  
23   about an hour, would be my best guess.
  
24                  CHAIRMAN NOBLE:  It's break time,
  
25   15 minutes.  Let's be back at 20 minutes to 4:00.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 3     12/17/2014 761


  


 1                  (A recess was taken from 3:24 p.m. to
  
 2   3:39 p.m.)
  
 3                  CHAIRMAN NOBLE:  Let the record reflect
  
 4   the presence of the three Commissioners.
  
 5                  Proceed.
  
 6                  MR. HOOD:  Thank you, Mr. Chairman.
  
 7   BY MR. HOOD:
  
 8       Q.    Mr. Fuller, let's turn back to your
  
 9   PowerPoint, and let's go to Page 96.
  
10             This is an account you spoke a little bit
  
11   about with Mr. McGinnis earlier today; is that right?
  
12       A.    I recall that, yes.
  
13       Q.    And, actually, the citation here is
  
14   Huntington 1957, Page 7; is that right?
  
15       A.    Yes.
  
16       Q.    And that's ASLD 146 in the supplemental
  
17   evidence.
  
18             So looking at the PowerPoint, you say -- you
  
19   indicate that Dan Huntington said the river was, open
  
20   quote, full of beaver dams with plenty of fish behind
  
21   these dams, period, closed quote.  Is that right?
  
22       A.    That's correct.
  
23       Q.    Let's take a look at the actual document.
  
24   We're looking at Page 7 of ASLD 146, and I think you're
  
25   missing an ellipses in your quote, because you didn't
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 1   finish the sentence, right?
  
 2       A.    Help me out here.  Where are you at on
  
 3   Page 7?
  
 4       Q.    Sorry about that.  It's right under "Arrival
  
 5   at Fort McDowell."  The third sentence reads, open
  
 6   quote, We discovered that the river was full of beaver
  
 7   dams with plenty of fish behind dams where the water
  
 8   was deep, period, closed quote.  Is that right?
  
 9       A.    Yes.
  
10       Q.    Okay.  You go on on your PowerPoint, you then
  
11   say the river was deep enough to swim cavalry horses,
  
12   dot, dot, dot, closed quote.  Is that right?
  
13       A.    And there should not be a closed quote there.
  
14       Q.    Okay.  That was -- that last thing I read was
  
15   meant to be a paraphrase?
  
16       A.    Yes.
  
17       Q.    Okay.  Isn't it true that when you include
  
18   the full context of the first sentence, it's pretty
  
19   clear that the horses were swimming in the deep water
  
20   behind the beaver dam?
  
21       A.    I think that's a possible interpretation that
  
22   you could -- and I see where you're coming from on
  
23   that.  Not necessarily so, though.
  
24       Q.    Okay.  Well, let me read that portion.
  
25             "We discovered that the river was full of
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 1   beaver dams with plenty of fish behind dams where the
  
 2   water was deep.  Game was so plentiful we did not
  
 3   bother with it.  We noticed that most of the officers'
  
 4   wives were out shooting quail, doves and rabbits.  The
  
 5   cavalrymen would take their horses to have a swim.
  
 6   They certainly enjoyed it as they came out of the deep
  
 7   water and rolled around on the sand and kicked up as
  
 8   playful as a kitten."
  
 9             Did I read that correctly?
  
10       A.    You did.
  
11       Q.    And there's twice discussion of deep water.
  
12   The first time is behind beaver dams.  Is that right?
  
13       A.    Uh-huh.  Yes.
  
14       Q.    Let's turn to Page 106.
  
15       A.    Slide 106?
  
16       Q.    Sorry, yeah, Slide 106.
  
17             Actually, back up a page, Page 105.  This is
  
18   a topo map of Segment 5; is that right?
  
19       A.    Yes.
  
20       Q.    Do these topo maps show the location of
  
21   rapids?
  
22       A.    I don't recall seeing any rapids on here.  I
  
23   mean do they in general or do these specific maps?
  
24       Q.    I'm going to ask you both ways, so you can
  
25   answer both ways.
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 1       A.    Okay.  I don't recall seeing anything on
  
 2   here.  I can look again, if you would like, but I don't
  
 3   recall seeing anything that says rapids.  USGS maps in
  
 4   general often show rapids.
  
 5       Q.    In looking -- and you've got several topo
  
 6   maps in the preceding pages of your PowerPoint
  
 7   presentation; is that right?
  
 8       A.    That's correct.
  
 9       Q.    And do you recall seeing rapids indicated on
  
10   those topo maps?
  
11       A.    I believe there's -- well, there's one on the
  
12   modern maps that results in -- it's in Segment 2 where
  
13   there's -- and if you look at the descriptions of
  
14   rapids, one is called USGS rapids; and the reason it
  
15   has that name is because it's called out.
  
16   Interestingly, though, there's really not a rapid there
  
17   today.
  
18             But as I pointed out on Monday when I was
  
19   giving testimony, they're similarly is no designation
  
20   of rapids in Segment 3, where we know there are rapids.
  
21       Q.    So at any rate, some rapids that do exist on
  
22   the river are not indicated on the topo maps?
  
23       A.    That's correct.
  
24       Q.    Okay.  Thank you.
  
25             And now we will go to 106, if we could.
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 1             And you indicate that this is cars crossing
  
 2   Verde River near Bridgeport, 1915, Jerome Historical
  
 3   Society; is that right?
  
 4       A.    That's correct.
  
 5       Q.    Do you know when within 1915 this photo was
  
 6   taken?  I assume you don't or else you would have put
  
 7   it there.
  
 8       A.    If I did, I would have put it there.  I don't
  
 9   know the exact time.  You can make some guesses from
  
10   the vegetation, but...
  
11       Q.    Okay.  And there's -- let's turn to 107.
  
12       A.    And, for that matter, from their clothing
  
13   that they're wearing.  People wore a lot of clothes
  
14   back then, but they don't seem to be wearing winter
  
15   clothes.  So my guess is we're looking at late fall.
  
16       Q.    Couldn't it be early spring?
  
17       A.    Could be; but, you know, with --
  
18       Q.    We just don't know?
  
19       A.    But I think you were pointing out before that
  
20   early spring typically is high water, so -- and this is
  
21   not high water.
  
22       Q.    Could be; we don't know.
  
23       A.    That this is high water?
  
24       Q.    Well, it could be a portion of the spring
  
25   when --
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 1                  CHAIRMAN NOBLE:  Could we move on?
  
 2                  MR. HOOD:  Yeah.  Thank you.
  
 3                  CHAIRMAN NOBLE:  Thank you.
  
 4   BY MR. HOOD:
  
 5       Q.    The next page, the next slide of the
  
 6   PowerPoint, 107, please, Mr. Fuller.
  
 7             Okay, and this is in Segment 2; is that
  
 8   right?
  
 9       A.    Yes.
  
10       Q.    And you have a date range here of 1884 to
  
11   1887; is that right?
  
12       A.    That's correct.
  
13       Q.    How is it that you know the date range, but
  
14   not the year; you know a range of years, but not the
  
15   actual year?
  
16       A.    I'm just listing what the photo was stored
  
17   at.
  
18       Q.    Okay.  So where you found it at the Library
  
19   of Congress, that was just the listing that they had?
  
20       A.    Correct.
  
21       Q.    And their source of that date information,
  
22   you don't know?
  
23       A.    I don't, no.
  
24             But I think we talked about with Mr. McGinnis
  
25   this morning that there's a duplicate of this picture,
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 1   and I think I noticed that that one said 1885.  So I
  
 2   think we got it from two different sources.
  
 3       Q.    Okay.  At any rate, we don't know the month,
  
 4   unless we're going to engage in a bunch of
  
 5   back-and-forth about the vegetation and the condition
  
 6   of the stream?
  
 7       A.    We don't know what month.
  
 8       Q.    We don't know what month it is.  Okay.
  
 9             Let's go to -- let's cycle through really
  
10   quick.  I've got a few similar questions for the next
  
11   several pages.
  
12             Well, let me just -- I guess I can just ask
  
13   this generally.  For each of these photographs where
  
14   you have either a range of years, a circa indication,
  
15   or even a specific year, if you don't give us the month
  
16   or the specific date, it's because you just don't know
  
17   exactly when that photograph was taken, correct?
  
18       A.    That's correct.
  
19       Q.    Let's turn to Page -- well, I think you've
  
20   got two 108s.  Go to the page after -- the slide after
  
21   113.  On my copy it's labeled 108, and I'm not sure if
  
22   that got corrected in the final.  Keep going, all the
  
23   way to 113, and then the next one.
  
24             Okay.  That second 108 --
  
25       A.    Yeah, 114.
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 1       Q.    It should be 114, yeah.  There is no 114.
  
 2             So just so the record is clear, in the lower
  
 3   right-hand page of this -- lower right-hand portion of
  
 4   the slide, it says 108, but it's the slide that comes
  
 5   between 113 and 115.  There's nothing labeled 114.  And
  
 6   it's Historical Photograph, Segment No. 2, Verde River,
  
 7   August 29, 1887 - Near Camp Verde.  Edgar Mearns photo,
  
 8   Arizona Historical Society.  Is that right?
  
 9       A.    That's right.  That's what I get for trying
  
10   to be helpful.  I noticed that the picture covered up
  
11   the page number, and I put a page number indication
  
12   using graphics and then forgot to update it when I
  
13   changed the slide order.
  
14       Q.    And the timing, the timing that -- now, this
  
15   is one we do know the actual day this was taken on,
  
16   right?
  
17       A.    Yes.
  
18       Q.    August 29th, that would have been during the
  
19   monsoon season; is that right?
  
20       A.    It's in the monsoon season, yes.
  
21       Q.    Let's go to 116.
  
22             The same thing.  We're at the end of August
  
23   in 1887, so this is part of the monsoon season; is that
  
24   right?
  
25       A.    Yes.
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 1       Q.    Sorry.  And back up a page to 115 on your
  
 2   PowerPoint.
  
 3       A.    Yes.
  
 4       Q.    The same day, so also part of the monsoon?
  
 5       A.    Yeah, it looks like Dr. Mearns took a little
  
 6   trip with a camera.
  
 7       Q.    Slide 120, please.
  
 8             And this is Hunting Camp at Peck's Lake near
  
 9   Cottonwood; is that right?
  
10       A.    That's correct.
  
11       Q.    And I think you said this on Monday.  This is
  
12   the way I understood you.  I just want to make sure I
  
13   understood you correctly.  The boat that you show here
  
14   on this body of water, that is Peck's Lake, not the
  
15   Verde River, correct?
  
16       A.    From the title of the photo, that's what I
  
17   interpreted it, yes.
  
18       Q.    Okay.  Let's talk -- Mr. McGinnis spent some
  
19   time talking to you about your historical boating
  
20   accounts.  Do you recall that discussion?
  
21       A.    I do.
  
22       Q.    And he went through, perhaps not all, but
  
23   sort of one by one through several of the accounts; and
  
24   I want to ask a few general questions, and it may cause
  
25   us to go back and be a little more methodical, if we
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 1   need to be, okay?
  
 2       A.    Okay.
  
 3       Q.    Can you identify for us each historical
  
 4   boating account that you have that satisfies these
  
 5   criteria:  It's prestatehood.  It's not during the --
  
 6             Prestatehood; does not involve a period
  
 7   during the period of time outside of the ordinary
  
 8   condition in February and March when you're over that
  
 9   90 percent or 10 percent, whichever one you're using;
  
10   was a successful attempt; and is not a ferry or raft
  
11   excursion across the river rather than down it.
  
12             How many accounts do you have that meet those
  
13   criteria?
  
14       A.    Let's go take a look.
  
15       Q.    They begin on 127.
  
16       A.    Thank you.
  
17             And you said not February or March, and you
  
18   mentioned you thought that those were outside the
  
19   ordinary condition.  But I would point out to you, you
  
20   had talked about this before, and I didn't think it
  
21   important to correct it at the time.  But remember that
  
22   those are average flow rates, and as you folks are fond
  
23   of pointing out, the averages are inflated above the
  
24   medians.  Mean.  The medians.  So the fact that the
  
25   average flow rate's in there are not necessarily mean
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 1   that the flows are outside that 10 percent range.
  
 2   Okay?
  
 3       Q.    Well, let's just hold on real quick.  Let's
  
 4   make sure we're on the same page.
  
 5             Going back to Slide 26, what this shows is
  
 6   that in February you are oftentimes almost double the
  
 7   10 percent flow duration; isn't that right?
  
 8       A.    The average for the month.
  
 9       Q.    Right.  Right.
  
10             And March is the other very high flow period
  
11   that tends to -- that on the average is almost double
  
12   that 10 percent, on average?
  
13       A.    Right.
  
14       Q.    Okay.
  
15       A.    But, remember, you guys don't want to use
  
16   averages.  That's what your positions have been.
  
17       Q.    This is -- Slide 26 is yours, Mr. Fuller.
  
18       A.    Right.
  
19       Q.    I'm going off of your flow duration that
  
20   shows that February and March, on average, are double.
  
21       A.    But you've made the claim -- and I'm not
  
22   trying to be difficult here.  I'm just trying to make
  
23   sure that we're both talking about the same things.
  
24       Q.    Uh-huh.
  
25       A.    You've made the point that averages skew
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 1   above, and we should be looking at the medians, okay.
  
 2             So this is the average for the month.  The
  
 3   10 percent is talking about flow duration, which is
  
 4   more related to the median, if you get what I'm saying.
  
 5   There's a -- clear what I'm saying?
  
 6       Q.    I understand what you're saying.
  
 7       A.    Okay.
  
 8       Q.    And I'm referring to Slide 26.  I want you to
  
 9   go through your historical accounts.  I don't want you
  
10   to include February and March accounts, which are in
  
11   the two months that, as you discussed with
  
12   Mr. McGinnis, the average discharge is twice what the
  
13   10 percent flow rate is.
  
14       A.    Okay.  As long as we're clear on what
  
15   we're talking about.
  
16       Q.    We are.  I think we are.
  
17       A.    Okay, so I'm going up to 1912.
  
18             These are both ferries, so they don't meet
  
19   the exceptions that you wanted thrown out.
  
20       Q.    They're both ferries and they're both during
  
21   high flow, correct?
  
22       A.    Yes, they are during high flow, but it
  
23   doesn't necessarily say that they were during February
  
24   or March.  So do you want to throw out all the high
  
25   flow ones?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 3     12/17/2014 773


  


 1       Q.    Let's address it on an individualized basis.
  
 2   Let's see if we have more information about what that
  
 3   actually means.
  
 4       A.    Well, regardless, these are ferries, so they
  
 5   would fall out under that criteria.
  
 6       Q.    Correct.
  
 7       A.    This one is also February.  So you don't want
  
 8   to hear about Februarys.  But I also point out that we
  
 9   don't know that this particular February had flow
  
10   outside that range, but regardless, we're getting rid
  
11   of it because it's the month of February.
  
12             The next one is high water, and we don't know
  
13   the month, but they're ferrying across.
  
14             We don't know a whole lot about the 1885
  
15   account of these two boaters sitting in their small
  
16   boat.  So it is prior to 1912.  We have no idea whether
  
17   it's in February or March.  Doesn't look like high
  
18   water.  I would suggest that they look fairly
  
19   successfully sitting on top of their boat and not in
  
20   the water.  But we don't know whether they're ferrying.
  
21   I would guess, from the location of the boat, that they
  
22   were not; but we could have an argue about that, if you
  
23   wish, so...
  
24       Q.    I don't remember from your testimony on
  
25   Monday whether it was your understanding that the
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 1   photograph on the lower right-hand portion of Slide 129
  
 2   was a photo of this actual excursion.  Do you --
  
 3       A.    So yes, that's what I'm saying, is we have a
  
 4   picture of somebody in a boat, and I'm saying that's an
  
 5   account of -- it's an account, if you will, of boating.
  
 6   So it's not a newspaper account, but it's evidence of
  
 7   somebody in a boat on the Verde River.
  
 8       Q.    Okay.  And we don't know what month?
  
 9       A.    We don't know what month.
  
10       Q.    Okay.
  
11       A.    Major Spaulding.  Let's see.  He's going
  
12   downriver.  He's not ferrying.  It's not February or
  
13   March.  Do you want to tell me, in your construct,
  
14   whether him getting shot ferrying his -- taking his
  
15   boat over a dam is successful or not?  It happened on
  
16   the Salt River, so it didn't happen on the Verde.
  
17       Q.    We can throw this into the classification of
  
18   it passes the test that I set forth.
  
19       A.    Thank you.
  
20             Frankly, I don't think this next one is on
  
21   the Verde.  So I would throw that one out.
  
22       Q.    It's also crossing the river, and it was
  
23   unsuccessful, so at any rate, it doesn't --
  
24       A.    There you go.
  
25       Q.    -- meet our criteria.
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 1       A.    This is the Days.
  
 2       Q.    Uh-huh.
  
 3       A.    Now, I put five check marks next to this one.
  
 4   Although, they did bracket your period of February and
  
 5   March, but they started prior to that and they finished
  
 6   after that.
  
 7       Q.    Then let's talk -- and this is, as you
  
 8   discussed on Monday -- well, let's -- this is -- these
  
 9   are five that you're counting, and it's based on one
  
10   account that references back to four prior excursions;
  
11   is that right?
  
12       A.    That's right.
  
13       Q.    And we don't know anything about those four
  
14   other excursions other than it says this was the fifth
  
15   time they did it?
  
16       A.    Well, we know they survived.
  
17       Q.    We don't know --
  
18       A.    We don't know the details of it.
  
19       Q.    We don't know the exact length of where they
  
20   went?  We don't know what boat they used?  We don't
  
21   know what time of year they were going on the river?
  
22   We don't know any of those things?
  
23       A.    Well, we know little bits about that.  So we
  
24   don't have a picture of that boat.  We know it was a
  
25   small boat.  We know they had -- well, it said on the


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 3     12/17/2014 776


  


 1   slide here.  Not worth repeating that.
  
 2             And they were from Camp Verde, and I think we
  
 3   know that with a reasonable degree of certainty that
  
 4   they were going from Camp Verde and they got down to
  
 5   Yuma, and that they planned to go back again.  So it
  
 6   sounds like something that they did normally.
  
 7             So if you want to -- I would throw this one
  
 8   in, unless it's the fact that it goes through February
  
 9   and March makes it not part of your criteria.  I'll
  
10   leave that up to you.
  
11       Q.    Any others?
  
12       A.    Willard we don't know about.
  
13             Palmer was in winter.  That could have been
  
14   December, first part of March or January.  So,
  
15   similarly, it could have been February or March.  So
  
16   that's kind of a question mark on there.
  
17       Q.    Which?  I'm sorry, you said --
  
18       A.    This is Dr. Palmer in winter of 1903, where
  
19   he's in Segment 2.  He's in the steel boat duck
  
20   hunting.
  
21       Q.    Did you talk about Willard first?
  
22       A.    This one?  He wasn't going downstream.
  
23       Q.    Okay.  I just wanted --
  
24       A.    So I would throw that in the ferry category.
  
25       Q.    Good.  I wanted to make sure.
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 1             Okay, so Palmer?
  
 2       A.    Yeah.
  
 3       Q.    And we don't know if that's in February and
  
 4   March?
  
 5       A.    Right.  We just know it's winter.  So 50/50
  
 6   on that.  Maybe there's a duck hunter in here that
  
 7   knows when's the right time to hunt ducks.  I don't.
  
 8             Let's see.  These guys didn't make it out of
  
 9   there, so I would not call them successful, at least at
  
10   the point where they stopped.
  
11             These same four men successfully did what I
  
12   think is Segment 3 and became unsuccessful in 4, so by
  
13   your criteria we drop them out.
  
14             And that looks like, actually, the end of our
  
15   prestatehood.  I'm done.
  
16       Q.    Thank you.  We may come back to a couple of
  
17   those as we go.
  
18             One of the -- and I think you were clear on
  
19   this either earlier today or on Monday, but I just want
  
20   to make sure I got it.  As it relates to Slide 133, the
  
21   300 cords of lumber, they abandoned the scheme, and
  
22   there's no reason to believe the lumber actually went
  
23   downstream, true?
  
24       A.    I have no evidence.
  
25       Q.    To suggest that the lumber went downstream?
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 1       A.    That's correct.
  
 2             Except they put wood in the river.  It's
  
 3   pretty likely to go downstream eventually, but other
  
 4   than that -- but I have no evidence, so...
  
 5       Q.    Well, and they said that the scheme was
  
 6   abandoned, right?  Doesn't that at least imply that
  
 7   they're not going to let their wood go down the stream?
  
 8   They didn't want it to damage the dam.  The scheme's
  
 9   not abandoned if they go forward with the floating.
  
10       A.    Yeah, I don't think they did it purposely.
  
11   It doesn't sound like they purposely sent them
  
12   downstream.
  
13       Q.    Turn to 147, if you would.
  
14             And I'm just handing you the corresponding
  
15   page of your PowerPoint from the October submission,
  
16   and you talked a little bit about this, your new
  
17   calculation of 17 historical accounts?
  
18       A.    Yes.
  
19       Q.    And it said 7 back in October; is that right?
  
20       A.    Yes.
  
21       Q.    And just for the record, can you tell us what
  
22   page that is of the older PowerPoint?
  
23       A.    It says 132 in the lower right-hand, and then
  
24   someone's written in red pen "Compare to new 147."
  
25       Q.    That was my note so I knew which page of your
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 1   current PowerPoint to ask you to flip to.
  
 2       A.    Okay.
  
 3       Q.    So can you -- and I'm sure if you piece
  
 4   everything together that you've said, it's probably all
  
 5   in the record, but in one swath, can you tell us how
  
 6   you got from 7 to 17 in the last couple of months?
  
 7       A.    There may have been new accounts that came in
  
 8   during that time period, and then I realized that the
  
 9   Day brothers wasn't one account; it was five accounts.
  
10   And I was not counting the one where they said they
  
11   were planning on doing it, but we don't know whether
  
12   they did or didn't.
  
13       Q.    So that accounts for an additional four; is
  
14   that right?
  
15       A.    Yes.
  
16       Q.    And do you know what the other -- what, we're
  
17   still missing six, I think?
  
18       A.    If I had a copy of my old one, I could
  
19   probably go back through there and look and see which
  
20   ones weren't in there.
  
21       Q.    How did you come up with -- setting aside the
  
22   day account where you said this really isn't one, it's
  
23   five, what did you do to identify those six additional
  
24   accounts?  Are they from one of the other expert's
  
25   reports; did you do additional research in the last
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 1   couple of months?
  
 2       A.    There was some additional research.  There's
  
 3   some newspaper accounts.  There were some in -- I think
  
 4   I pointed out, as I was going through on Monday, some
  
 5   that came out of Dr. Littlefield's, and there may have
  
 6   been one that was in Rich Burtell's.  I'm not sure.
  
 7       Q.    139, please, of your PowerPoint.
  
 8             You talked a little bit about the Segment 3
  
 9   account you have here, 1910 to 1920, and you pointed
  
10   out that you got this from your 2003 report, and you
  
11   don't have a primary source for this quotation; is that
  
12   right?
  
13       A.    That's still correct.
  
14       Q.    I just want to make sure that you don't have
  
15   any source for it, right?  You're just drawing it out
  
16   of your report, and you just don't remember where that
  
17   came from?
  
18       A.    It would have come from the historians that
  
19   worked on the Verde River report, and they,
  
20   unfortunately, did not keep their records; and I looked
  
21   through ours, and I don't know where it came from.
  
22       Q.    Do you know which historian or historians
  
23   contributed to this language?
  
24       A.    Dennis Gilpin with SWCA was the lead
  
25   historian, but I'm not sure whether he had other people
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 1   working for him for this particular study.
  
 2       Q.    Do you know if he wrote this language or it
  
 3   could have been somebody else?
  
 4       A.    I don't recall.  It could have been somebody
  
 5   else.  I guess, yeah, that's the question you asked me.
  
 6   So, yeah, it could have been somebody else.
  
 7       Q.    What about let's turn to 140, the next page.
  
 8   You've got Bob Munson/Historian.  And under that it
  
 9   says "Mountain men may have used canoes on Verde."
  
10       A.    Yes.
  
11       Q.    Do you see that?
  
12       A.    Yes, I do.
  
13       Q.    Do you have any primary source for that
  
14   information, in other words, where Mr. Munson got that
  
15   info?
  
16       A.    No.
  
17       Q.    Do you have any independent evidence to
  
18   support that statement?  And I'm not talking about
  
19   modern mountain men like Mr. Farmer; I'm talking about
  
20   the historical accounts.
  
21       A.    No.
  
22             But neither did I include this.  You were
  
23   asking me before about the 17, or whatever; but these
  
24   are not included in there.  I just included those
  
25   because they're in the Land Department report and I'm
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 1   trying to summarize the data that were in there.
  
 2       Q.    Let's turn to Page 148, please, Slide 148 of
  
 3   your PowerPoint.
  
 4             And this, what I'm going to come over and
  
 5   talk with you about is Exhibit 21 from the old
  
 6   evidence.  It's Final Report Criteria For Assessing
  
 7   Characteristics of Navigability For Small Watercourses
  
 8   in Arizona.
  
 9             And on your PowerPoint Slide it says
  
10   "Presence of Beaver Dams Would Be Incentive not
  
11   Obstacle."  Is that right?
  
12       A.    Yes, it does say that.
  
13       Q.    Would you read for the Commission the first
  
14   sentence from this report, Stantec Consulting in
  
15   Association with JE Fuller, the first sentence under
  
16   Obstacles?
  
17       A.    Yes.  I'm on Page 37, Item No. 3.3.5.  6, I'm
  
18   sorry, 3.3.6.
  
19             "Obstacles include boulders, overhanging
  
20   branches, beaver dams, sand bars, manmade obstacles
  
21   such as dams or barbwire fences."
  
22       Q.    Thank you.
  
23       A.    What was the title of that report, again?
  
24       Q.    Final Report Criteria For Assessing
  
25   Characteristics of Navigability For Small Watercourses
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 1   in Arizona.
  
 2       A.    Okay, that wasn't the Verde report.  That was
  
 3   the Small Water.  Right, got it.
  
 4       Q.    Let's turn to Page 153.
  
 5             You have reference here to survey notes from
  
 6   1873 and 1877, surveys of Segment 3, and 1911 surveys
  
 7   of Segment 6.  And, actually, I think under your new,
  
 8   what I -- my notes over the course of the week, is that
  
 9   should actually be Segment 2 and Segment 5 under your
  
10   new numbering.  I think you mentioned that on Monday;
  
11   is that correct?
  
12       A.    Yes.  Thank you for pointing that out.  I had
  
13   forgotten about that one when I made my other
  
14   corrections the other night.
  
15       Q.    Starting with the survey notes from 1911, you
  
16   note some depths and widths.  Do you know what time of
  
17   year that survey was taken?
  
18       A.    I can look it up, if you would like.
  
19       Q.    I can probably -- this is Dr. Littlefield's
  
20   report, and I can show you.  If you've got it handy,
  
21   where you can verify it, or you can take
  
22   Dr. Littlefield's word for it.
  
23       A.    So which one are you asking me about?
  
24       Q.    The 1911, and the highlighting should --
  
25       A.    There was a Farmer, Robert Farmer's resurvey
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 1   in Segment 5 in February and March of 1911.
  
 2       Q.    So during the period of high water for the
  
 3   Verde River, correct?
  
 4       A.    That's typically when high water occurs, yes.
  
 5       Q.    And then for the 1873, 1877 survey of
  
 6   Segment 2, you say -- it says about 2 feet of depth,
  
 7   and then in parens, average of 3 feet.  Can you explain
  
 8   that?  You may have done that already and I might have
  
 9   missed it.
  
10       A.    Yeah, well, I'm summarizing there what's in
  
11   Chapter 5, which I think is the geology chapter.  And
  
12   I'm going to need to go back and look at that.  If you
  
13   would like to take the time to do that, I would be
  
14   happy to do that.
  
15       Q.    That would be great.  Let's do that.
  
16       A.    And it's going to take me just a minute.
  
17             My guess is I'm going to be here tomorrow
  
18   morning talking about the same thing.  If you would
  
19   like to save time now, I would be happy to look for it
  
20   tonight and give you the answer in the morning.  I
  
21   remember preparing this slide and getting that
  
22   information, deriving it out of here.
  
23       Q.    Yeah, that sounds great to me, if no one has
  
24   any objection.  I'll probably have a few follow-up
  
25   related questions.  If that works for everybody, that
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 1   makes a lot of sense to me.  Is that okay?
  
 2       A.    Otherwise it may take me 10, 15 minutes,
  
 3   so...
  
 4       Q.    Yeah.  No, that's fair.  Thank you,
  
 5   Mr. Fuller.  I'll take you up on that and we'll talk
  
 6   about that in the morning.
  
 7       A.    That's fine.  I'm going to make a note to
  
 8   myself so I have a lower chance of forgetting.
  
 9       Q.    So let's go to Slide 166, please.
  
10             And this is a table derived from your rating
  
11   curves; is that right?
  
12       A.    Yes.
  
13       Q.    And it shows that the Q90 for this portion,
  
14   where Paulden is, is .8 is the average depth --
  
15       A.    Yes.
  
16       Q.    -- of Q90; is that right?
  
17       A.    Yes.
  
18       Q.    And isn't it true that for all of the reports
  
19   that you prepared for the State Land Department
  
20   10 years ago, in that era, all of those reports dealt
  
21   with average depth of the cross-section, not maximum
  
22   depth?
  
23       A.    Certainly in the Verde report it did.  I mean
  
24   I would have to go back and look at the other ones.
  
25       Q.    As you sit here today, can you remember any
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 1   report that you prepared for the State Land Department
  
 2   related to any streams under consideration by this
  
 3   Commission where you evaluated depth of the
  
 4   cross-section by a maximum depth as opposed to average
  
 5   depth of the cross-section?
  
 6       A.    I recall seeing, in material that was
  
 7   supplemental to the report, some information about
  
 8   maximum depths; but as I sit here today, the tables
  
 9   that I recall looking at say average depth.
  
10       Q.    And where you have top width on the far
  
11   right, that's calculated, that's an estimate using
  
12   Manning's equation, as I understand it?
  
13       A.    That's my recollection too.
  
14       Q.    Let's turn to 7-20 of your Verde report.
  
15       A.    Are you talking about the 2003?
  
16       Q.    Correct.
  
17       A.    Page 7-20?
  
18       Q.    Correct.
  
19       A.    Okay.
  
20       Q.    And these are, all of the widths here,
  
21   similar to what you incorporated into your
  
22   PowerPoint -- some of them I think were derived from
  
23   this table.  These widths, similarly, were
  
24   calculated/estimated using the Manning's equation,
  
25   correct?
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 1       A.    Correct.
  
 2       Q.    Are you aware of any empirical measurements
  
 3   of the width of the channel of the Verde in this same
  
 4   time frame that you're dealing with here, 1905 to 1909,
  
 5   for the Verde River at McDowell?
  
 6       A.    And by empirical, you mean in the field
  
 7   somebody measured?
  
 8       Q.    Right.  Yeah.  Or someone measuring or
  
 9   observing the width in real time, as opposed to using
  
10   an equation.
  
11       A.    Yeah, well, it doesn't surprise me that
  
12   somebody may have done that; but as I sit here right
  
13   here, I don't recall having seen that.
  
14       Q.    Let's turn to Slide 170.
  
15             And here you've got your table related --
  
16   derived from your rating curve for the McDowell area,
  
17   correct?
  
18       A.    Yes.
  
19       Q.    And the lowest month of flow, June, you show
  
20   an average depth of 1.7 feet; is that right?
  
21       A.    Yes.
  
22       Q.    Okay.  And the width associated with that is
  
23   19 feet?
  
24       A.    Yes.
  
25       Q.    Okay.  And your highest month, not
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 1   surprisingly, February.  We've talked a lot about that.
  
 2   Your flow rate there is over 2,000 cfs.  You show an
  
 3   average depth of greater than 4 feet; is that right?
  
 4       A.    That's right.
  
 5       Q.    And your top width is 50 feet?
  
 6       A.    Yes.
  
 7       Q.    And that -- this, again, these results are
  
 8   derived from employing the Manning's equation?
  
 9       A.    That's my understanding, yes.
  
10       Q.    The widths and the depths, correct?
  
11       A.    Yes.
  
12       Q.    And there's an interrelationship that you
  
13   discussed with Mr. McGinnis earlier today.  If the
  
14   width is greater, the depth generally is going to be
  
15   lower, and vice versa, right?
  
16       A.    Generally, yes.
  
17       Q.    Let's take a look.  This is Freeport 2, and
  
18   it's Report of [Congress] Measurements for the calendar
  
19   year 1905, and we're on Page 181.
  
20             Could you read for us, Mr. Fuller, the
  
21   portion that I've highlighted?
  
22       A.    Yes.  It's the bottom of Page 181 under a
  
23   section entitled Verde River at M'Dowel, Arizona.  "The
  
24   channel is straight for 300 feet above and below the
  
25   station, with a width of 100 feet at low water and
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 1   450 feet at high water.  The right bank is high, rocky,
  
 2   and clean, and is not subject to overflow; the left
  
 3   bank is low, clean," and it looks like they're trying
  
 4   to spell "liable to overflow.  The bed of the stream is
  
 5   composed of sand and is shifting.  The current is
  
 6   swift."
  
 7       Q.    So if we compare that to the width that you
  
 8   have on Slide 170, the widths reported here on
  
 9   Slide 170 are significantly narrower than what was
  
10   reported in Freeport 2 that you just described; is that
  
11   right?
  
12       A.    Yes.
  
13       Q.    And so if it turns out that the Manning's
  
14   equation calculations that led to these 19 feet and
  
15   50 feet widths are erroneously narrow, it follows that
  
16   you're likely going to have inflated depths, true?
  
17       A.    Based on that if, and that's the only
  
18   information available, yes.
  
19       Q.    Let's go to 171, please.
  
20             We have an illustration at the bottom of this
  
21   slide; is that right?
  
22       A.    Yes, we do.
  
23       Q.    You described it a little bit earlier in the
  
24   week.  Where -- did you develop this illustration?
  
25       A.    Yes, I did.
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 1       Q.    Did you copy it from somewhere?  What's it
  
 2   from?
  
 3       A.    I used Microsoft Paint.
  
 4       Q.    So this is intended to be illustrative; it's
  
 5   not intended to represent any particular cross-section
  
 6   of the Verde River; is that fair?
  
 7       A.    That's correct.
  
 8             I'm getting a little tired, Mr. Hood.  I'm
  
 9   just thinking what you just asked me.  It's not
  
10   intended to be -- did you just say it's not intended to
  
11   be illustrative of the Verde River, or just not for a
  
12   specific measured cross-section on the Verde River?
  
13       Q.    I think we were on the same page.  Let me ask
  
14   it again, and we can make sure.
  
15       A.    Okay.
  
16       Q.    And I can understand.  I sympathize.
  
17             This is intended to be sort of an
  
18   illustration.  It's for an example.  It's for exemplary
  
19   purposes.  It's not intended to be representative of
  
20   any particular cross-section of the Verde River?
  
21       A.    Yes to the first.  It's not a specific point
  
22   on the Verde River.  There are probably multiple places
  
23   along the Verde where it looks something like this,
  
24   but --
  
25       Q.    Something like this, but this is not based on
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 1   actual empirical measurements --
  
 2       A.    No, it's not.
  
 3       Q.    -- of any cross-section of the Verde?
  
 4       A.    Its overall intention was just to compare
  
 5   what maximum and average look like, or could look like.
  
 6       Q.    Do you know -- you had one or two questions
  
 7   from Mr. McGinnis about the John Day River.  Do you
  
 8   have any information about what percentage of the year
  
 9   the John Day River's depth exceeds 3 feet?
  
10       A.    Do I have any information.
  
11       Q.    This is one of these if you don't know, you
  
12   don't know.  I'm asking if you know.
  
13       A.    I probably do have that information somewhere
  
14   in my possession.  I don't have it in here.  So is that
  
15   a good enough answer for you?
  
16       Q.    As you sit here right now, you can't tell me
  
17   what percentage of the year the John Day River exceeds
  
18   3 feet in depth?
  
19       A.    No.
  
20                  MR. HOOD:  Mr. Chairman, could I ask for
  
21   a very short five-minute break?  I'm very, very close
  
22   to being done.  I just want to pull together the last
  
23   couple items.
  
24                  CHAIRMAN NOBLE:  We'll break for five
  
25   minutes --
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 1                  MR. HOOD:  Okay.  Thank you.
  
 2                  CHAIRMAN NOBLE:  -- and come back on at
  
 3   4:30.
  
 4                  (A recess was taken from 4:24 p.m. to
  
 5   4:30 p.m.)
  
 6                  CHAIRMAN NOBLE:  The record will reflect
  
 7   the presence of the three Commissioners.
  
 8                  Mr. Hood.
  
 9                  MR. HOOD:  Thank you, Mr. Chairman.
  
10   BY MR. HOOD:
  
11       Q.    And thank you, Mr. Fuller, for your patience.
  
12   I am almost done.
  
13             I wanted to circle back.  I handed you the
  
14   Arizona Sentinel article relating to JK Day and his
  
15   brother George.  Do you see that?
  
16       A.    I do.
  
17       Q.    For the record, it's in evidence at X001-18.
  
18   This is a submittal by the Arizona State Land
  
19   Department, and I wanted to just ask you a couple
  
20   questions.
  
21             And do you remember the time of year?  You
  
22   mentioned it earlier.  What was the time frame that the
  
23   Day brothers were on their journey?
  
24       A.    On this particular trip, they said they left
  
25   on the 1st of September.
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 1       Q.    And they arrived when?
  
 2       A.    Let's see.  You don't have the date on this
  
 3   one, of the article.
  
 4       Q.    I have in my head they arrived in March.
  
 5       A.    I thought it was April, but...
  
 6       Q.    Okay.  And have you -- and they say that the
  
 7   trip was over 800 miles.  Do you see that towards the
  
 8   end?
  
 9       A.    Yeah.  Yeah.
  
10       Q.    Have you done any rough math, either in your
  
11   head or on a map, to see if that seemed remotely close
  
12   to accurate?
  
13       A.    My understanding is from Sullivan Dam to the
  
14   Salt River is 195.  My guess is we're somewhere in the
  
15   neighborhood of 50 down to the Gila, but that's just a
  
16   guess.  Might be a bit more than that.  Might be 80.
  
17   But it seems high.
  
18       Q.    Okay.  And --
  
19       A.    Unless you're, maybe, potentially including
  
20   the rail trip back home.
  
21       Q.    Okay.  So the mileage may be a little high,
  
22   but we're not sure what they're counting there.
  
23       A.    We're not sure.
  
24       Q.    Okay.  And going back to the point that we
  
25   discussed before, the only discussion, the only
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 1   reference back to prior trips is this:  Correct me if
  
 2   I'm wrong.  And this is the last sentence of the second
  
 3   to last paragraph.  It says "The distance traveled by
  
 4   the Messrs. Day by river is a trip over 800 miles and
  
 5   is the fifth one made by JK Day."
  
 6             Is that right?
  
 7       A.    Yes.
  
 8       Q.    That's the only reference back to prior trips
  
 9   in this article?
  
10       A.    That's what I recall.  I'm just looking back
  
11   through here to make sure I'm not missing something.
  
12             Yeah, that's what I see there, yeah.
  
13       Q.    Can you tell me whether the USGS gage near
  
14   Paulden is in a pool or in a riffle?
  
15       A.    I have been by it, and I don't recall.
  
16       Q.    What about the USGS gage near Clarkdale?
  
17       A.    I heard Mr. Lynch say yesterday that it was
  
18   in a pool.  And, like I say, I've been there.  Our
  
19   firm's done work on the gage.  And I just -- I don't
  
20   recall.
  
21       Q.    If I go down the line, is it going to be the
  
22   same answer?
  
23       A.    It is.
  
24       Q.    You've probably seen all the gages; you don't
  
25   remember whether they're in pools or riffles; fair?
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 1       A.    Yes.
  
 2       Q.    You'll agree with me that if a gage is
  
 3   established in a pool and you're deriving depth
  
 4   measurements from that gage, that is going to be --
  
 5   derive greater depths, at least in a typical
  
 6   circumstance, than the riffles would experience
  
 7   immediately upstream or downstream of that pool?
  
 8       A.    The pools and depths are going to be greater
  
 9   than the riffles.
  
10                  MR. HOOD:  That's all I have.  Thank
  
11   you, Mr. Fuller.  With the caveat that I will talk with
  
12   you about that other GLO survey in the morning.
  
13                  THE WITNESS:  Thank you.
  
14                  MR. HOOD:  Thank you, Mr. Fuller.
  
15                  CHAIRMAN NOBLE:  Who's going to be next?
  
16                  Mr. Fuller, you're just returning his
  
17   items to him?
  
18                  MR. HOOD:  Thank you.
  
19                  MS. HERNBRODE:  He's bolting for the
  
20   door.
  
21
  
22                       CROSS-EXAMINATION
  
23   BY MS. ARMSTRONG:
  
24       Q.    Good afternoon, Mr. Fuller.
  
25       A.    Good afternoon.
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 1       Q.    So on the good side, the gentlemen before me
  
 2   have done all the hard work.
  
 3       A.    I feel like I was doing the hard work.
  
 4       Q.    Well, I was going to say, on the down side I
  
 5   think everybody is getting pretty darn tired, and I can
  
 6   only imagine you are.
  
 7       A.    Well, I was hoping that was the upside, that
  
 8   everyone else was getting tired.  So...
  
 9       Q.    Did I introduce myself?
  
10       A.    No.
  
11       Q.    I wondered about that.  So I'm Susan
  
12   Montgomery.  I'm the attorney for the Yavapai-Apache
  
13   Nation.
  
14       A.    I recall.
  
15       Q.    Thank you.
  
16             So I had a lot of sticky tabs and questions,
  
17   but many of them have been removed, so I'm going to try
  
18   to just go through this in some order; but I want to
  
19   try and start with something that kind of has
  
20   particularly -- I'm particularly confused or struggling
  
21   a little bit about.
  
22             Could you turn to Slide No. 94?
  
23             And this is a slide for the Clarkdale area,
  
24   Segment No. 2, 1879, Charles Willard.  And I know you
  
25   talked quite a bit about this with Mark, and to the
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 1   extent I talk about these slides, I'm going to try
  
 2   really hard to only talk about things that have not
  
 3   been talked about or to get a point of clarification.
  
 4             On this slide, what Mark had you read or I
  
 5   think Mark read to you was most of this slide, but I
  
 6   want to focus on one segment of this quote from
  
 7   Mr. Willard.
  
 8             And it says, and I'm going to read it to you,
  
 9   "Most everybody that came to the Verde Valley brought
  
10   cows, horses or sheep with them and the stock soon
  
11   trampled the spongy land down to solid ground, thus
  
12   causing the rain water to run into the river channel,
  
13   which was then only about 100 feet wide and the flood
  
14   waters often rows to six or seven feet high, causing
  
15   the Verde to cut into banks, change the course of the
  
16   main river channel and the river bed spread to half a
  
17   mile wide in places."
  
18             When you were talking about this with Mark
  
19   and, I believe, in your prior testimony, the
  
20   discussions of the marshy conditions in the Verde
  
21   River, which were discussed earlier in this quote up
  
22   above, you seemed to indicate that the change from the
  
23   marshy conditions to a channelized condition was as a
  
24   result of flooding; is that correct?
  
25       A.    Well, I don't recall saying that.
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 1       Q.    So do you believe that the transition from
  
 2   the marshy conditions in Segment 2, particularly in the
  
 3   middle Verde or Verde Valley area, were not a result of
  
 4   flooding?
  
 5       A.    I think it's really possible that flooding
  
 6   could have impacted the channel and floodplain.  That
  
 7   would be consistent with what we've observed on the
  
 8   Verde River since that time and consistent with what
  
 9   we've seen on other rivers.  But you're kind of mixing
  
10   up a couple of things in there.
  
11             So the question of the nature of the change
  
12   is less than certain.  So it's a difficult question to
  
13   answer.  And I think I'm losing the thread of your
  
14   question as I ramble along here.
  
15             So we have had a number of individuals talk
  
16   about transition of what this person is calling spongy
  
17   land and other people have called marshy land and then
  
18   some discussion about the river itself, and it's not
  
19   entirely clear to me that the spongy land was the
  
20   river.  I kind of doubt it.  And I similarly suspect
  
21   that some of the marshy land was along the river in its
  
22   floodplain, rather than the river bottom itself.
  
23             So it may get into that area where somebody
  
24   is saying the river, and they're talking about the
  
25   stuff over there next to their property where water is;
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 1   and it may not mean the channel as you and I are
  
 2   thinking about the river when we're going to throw a
  
 3   boat in it.
  
 4       Q.    Okay.  So let's back up just a little bit
  
 5   here.  So when we're talking about the channel, and
  
 6   we've been using that a lot, and I know you worked hard
  
 7   to define that earlier, we're talking about we have a
  
 8   flood channel, and then we have what you've been using,
  
 9   the low flow channel, correct?
  
10       A.    Correct.
  
11       Q.    Do you believe that human conditions had any
  
12   impact on the changes to that channel of these marshy
  
13   conditions as they were within the flood channel at
  
14   that time prior to statehood?
  
15       A.    Again, I'm trying to give you as
  
16   straightforward an answer as I can.  This is often --
  
17   you know, I don't know what your science background is
  
18   and how you're using terminology.  So what you just
  
19   said to me was that the marshy areas were inside the
  
20   flood channel, and I'm not sure that that's necessarily
  
21   the case, and they may be in a floodplain that wasn't
  
22   necessarily part of the flood channel.
  
23             But then you also asked me did I believe that
  
24   human influences -- that humans influenced, let's say,
  
25   the geomorphic characteristics of the area surrounding
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 1   the floodplain, including those marshy and spongy
  
 2   areas, is that kind of where you're going?  And I would
  
 3   answer, yes, I would suspect that humans had influence
  
 4   on that.
  
 5       Q.    And do you think that that made -- that the
  
 6   human impacts prestatehood made the river, in your
  
 7   view, more boatable or navigable?
  
 8       A.    And you're specifically asking me about the
  
 9   area here in Segment 2, or are you just in general?
  
10       Q.    In Segment 2.
  
11       A.    Okay.  Well, it's not entirely clear where
  
12   Mr. Willard is talking about within Segment 2.
  
13             And did it make it more navigable?  I'm not
  
14   sure I have enough, really, information.  If I'm taking
  
15   Mr. Willard's statement as the only piece of
  
16   information I had here, he said it was then only about
  
17   100 feet wide, and then later came floods that caused
  
18   it to cut into its bank and then made it a half mile
  
19   wide.
  
20             If what he says was true, that the river was
  
21   a bunch of stagnant pools that -- ah, that's very
  
22   difficult to say.  Sometimes stagnant pools are really
  
23   easy to paddle through and they're connected one to
  
24   another and you move from one to the next and it's an
  
25   easy paddle.  And it could have turned into a river
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 1   that had more riffles.  There's just so many ways to go
  
 2   with the information we have right here.
  
 3       Q.    Well --
  
 4       A.    Overall I would say that there wasn't a
  
 5   substantive difference in the ability to boat that
  
 6   river, to navigate the Verde River in Segment 2 over
  
 7   time, based on the sum total of all the information I
  
 8   have in that area.
  
 9       Q.    Due to human impacts?
  
10       A.    Yeah.
  
11       Q.    All right.  You had indicated to Mark that
  
12   this is a mystery to you, this question of this.  Your
  
13   word mystery, when Mark was cross-examining you.  So I
  
14   think that's really what I'm trying to get to is this
  
15   kind of moment in time; what was the impact of humans
  
16   and the activity of humans on that channel, and
  
17   particularly cattle grazing and things like that.  And
  
18   I think let's take a look -- I think the way to do this
  
19   is to take a look at your 2003 report.
  
20       A.    Okay.
  
21       Q.    So I have here your 2003 report.  Of course,
  
22   it's Exhibit 31.  I think we've looked at it a couple
  
23   times today.
  
24       A.    I have it here too, if you just want to tell
  
25   me page numbers.
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 1       Q.    Well, I'll bring you a copy.
  
 2                  MS. ARMSTRONG:  It got rained on.
  
 3                  MS. HERNBRODE:  Awesome.
  
 4                  MS. ARMSTRONG:  Yeah, I know.
  
 5                  THE WITNESS:  This got rained on.
  
 6                  MS. ARMSTRONG:  Yeah, it did get rained
  
 7   on a little bit.
  
 8                  I'll hand you this one here.
  
 9                  I have a few rained-on copies for
  
10   everyone.
  
11                  CHAIRMAN NOBLE:  Oh, that's good.
  
12                  MS. CHAIRMAN:  Yeah, don't mind the --
  
13                  CHAIRMAN NOBLE:  They were navigable.
  
14   BY MS. ARMSTRONG:
  
15       Q.    Yes.  Well, you notice the last time we were
  
16   here, it rained as well.
  
17             So do you have that in front of you?
  
18       A.    I do.
  
19       Q.    And that is your 2003 report?
  
20       A.    Yes.
  
21       Q.    Exhibit No. 31?
  
22       A.    Yes.
  
23       Q.    And you were a primary author on that report,
  
24   is that what I understand?
  
25       A.    Yes, I was.
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 1       Q.    Okay.  So I'm going to turn you to -- ask you
  
 2   to turn to, I guess it's Page 4-2.
  
 3       A.    Okay.
  
 4       Q.    And go to the first paragraph.
  
 5       A.    Okay.
  
 6       Q.    And this is looking at oral accounts or
  
 7   accounts of folks about the river, particularly
  
 8   historians, and one of which is Mr. -- I'm not sure how
  
 9   you say it.  Byrkit, is that correct?
  
10                  COMMISSIONER HORTON:  Yes.
  
11   BY MS. ARMSTRONG:
  
12       Q.    Byrkit.
  
13       A.    There you go.
  
14       Q.    There's a highlighted portion there.  Would
  
15   you read that highlighted portion for me?
  
16       A.    Yes.  About midway through the first full
  
17   paragraph it says --
  
18       Q.    That's correct.
  
19       A.    -- "Speaking about the history of the Verde
  
20   River, he," that being --
  
21       Q.    Mr. Byrkit, okay.
  
22       A.    Yeah.
  
23             -- "said that when the Spaniards and first
  
24   Anglos entered the area of the Verde River they
  
25   encountered a swamp.  Afterwards, with the introduction


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 3     12/17/2014 804


  


 1   of cattle, the river environment changed, and it might
  
 2   have been navigable afterwards."
  
 3       Q.    So do you agree that Mr. Byrkit at least
  
 4   thought that cattle had some impact on that part of the
  
 5   river?
  
 6       A.    That appears to Mr. Byrkit's opinion, yes.
  
 7       Q.    And with regard to this report, the 2003
  
 8   report, you relied extensively on Mr. Byrkit's
  
 9   materials, did you not?
  
10       A.    No, not extensively.  We included it.
  
11       Q.    You included it.  So when I did a word search
  
12   and looked throughout this report, I noticed that it
  
13   was cited, Mr. Byrkit was cited, as an authority on
  
14   multiple occasions.  Do you disagree with that
  
15   statement?
  
16       A.    Oh, I don't doubt that he was cited, but...
  
17       Q.    As an authority?
  
18       A.    As someone who offered an opinion.
  
19       Q.    And you didn't cite him elsewhere in the
  
20   report for other historical accounts?
  
21       A.    It's possible, yes.  I don't -- you're asking
  
22   me the question, so I'm assuming that you've looked at
  
23   it and you've seen it cited.  I don't doubt that it's
  
24   cited in other.  But you said I relied on him
  
25   extensively, and I'm not sure that's the same meaning.
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 1       Q.    Fair enough.  But you did rely on Mr. Byrkit?
  
 2       A.    We cited him, yes.
  
 3       Q.    All right.  Let's turn to the next page,
  
 4   which is -- I guess it's 5-12?
  
 5       A.    Okay.
  
 6       Q.    And this is at the very bottom paragraph and
  
 7   the last few lines of the paragraph, and it's talking a
  
 8   little bit about later conditions, poststatehood, but
  
 9   the impacts of humans.
  
10             Could you take a look at that and read that
  
11   section that I highlighted for you?
  
12       A.    It says in the last full paragraph on
  
13   Page 5-12, the highlighted part says "There was a
  
14   fairly large flood recorded downstream on the Verde
  
15   River in 1952, but it evidently did not dramatically
  
16   impact the flood channels in the Camp Verde area.
  
17   Human encroachment on the flood channel may have caused
  
18   much of the channel narrowing."
  
19       Q.    Do you have any reason to disagree with that
  
20   statement?
  
21       A.    No.
  
22       Q.    And then to turn your attention to the next
  
23   page on the excerpt I have here, which is 524, 5-24.
  
24       A.    Okay.
  
25       Q.    And this is just at the end of a paragraph.
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 1   Could you read that highlighted section there, which is
  
 2   about -- starts about halfway down that paragraph on
  
 3   that page?
  
 4       A.    Yes.  It says "Several large floods occurred
  
 5   during this period," and in the previous sentence it's
  
 6   talking about between the surveys of 1877 and 1950, so
  
 7   I think that's the "this period."
  
 8       Q.    Uh-huh.
  
 9       A.    "Several large periods occurred during this
  
10   period, as was noted above, and changes in the
  
11   flood-channel positions probably occurred as well.  In
  
12   the Clarkdale area, human activity likely significantly
  
13   altered the portion of the low-flow channel as well."
  
14       Q.    And you don't disagree with that statement?
  
15       A.    No.
  
16       Q.    So I'm going to move forward, and I would
  
17   like to go through the PowerPoint and just touch on
  
18   some slides; and, again, I'm going to really try hard
  
19   not to touch on anything that's been talked about
  
20   before.
  
21       A.    Okay.
  
22       Q.    No. 35 or, I guess, Slide 35, if you could
  
23   turn to that, please?
  
24             Are you there?  Okay.
  
25       A.    Yeah.
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 1       Q.    So with this slide, one of your, kind of,
  
 2   conclusions is, "Therefore," you say at orange bullet
  
 3   point two, "Streams were more navigable than indicated
  
 4   by flow poststatehood data."
  
 5             That's right; that's what you conclude?
  
 6       A.    Yes.  I agree with my bullet, yes.
  
 7       Q.    Okay.  I thought you might.
  
 8             But you're not saying that there aren't other
  
 9   factors that would impact navigability beyond just
  
10   flow; is that right?
  
11       A.    That's correct.
  
12       Q.    So you believe there are other factors that
  
13   impact navigability?
  
14       A.    Yes.
  
15       Q.    And you've talked about a few of these today.
  
16   Could you list a few for me?
  
17       A.    Sure.  Flow depth, flow width, the presence
  
18   of obstacles, obstructions.  I'm sorry.  I said the
  
19   wrong word there.  I believe I heard a gasp from the
  
20   back.  And then I just have to defer back to the other
  
21   things I've said earlier in the week.
  
22       Q.    Okay.  That's fine.
  
23       A.    That's what comes to mind right now.
  
24       Q.    Turn to 54, Slide 54, please.
  
25             In bullet point, looks like, nine,
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 1   "Significant Human Impacts," so you're concluding here,
  
 2   talking about Verde River Segment 2, that there were
  
 3   significant human impacts.
  
 4             Are these impacts on the flow, impacts on the
  
 5   channel, or both?
  
 6       A.    Both.
  
 7       Q.    Could you turn to Slide 84?
  
 8             What were the impacts, in your view, and
  
 9   we're looking at the gage -- or the ditches and
  
10   diversions here, and I'm focusing on Segment 2.
  
11             What were the impacts of the ditches on the
  
12   channel of the river?  I'm not talking about the flow
  
13   of the river so much as the channel of the river.
  
14       A.    Well, there are a number.  Of course, in the
  
15   vicinity of the ditch itself, the ditch isn't an
  
16   obstacle.  It's a big pile of dirt or debris or rock or
  
17   whatever they built the dam out of in order to divert
  
18   into the ditch, or it's a modification of the geometry
  
19   so that you can divert flow off to the side.
  
20             There are different ditches that have
  
21   different configurations for taking water out of the
  
22   stream.  So they've got some sort of physical
  
23   modification of the stream channel itself at the point
  
24   of diversion.  So there's a modification there.
  
25             As a consequence of those diversions, if it's
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 1   a dam, for instance, you're going to deposit -- you're
  
 2   going to slow down water, which will cause deposition
  
 3   of sediment, typically widens out the wet part of the
  
 4   channel, makes it deeper and wider; will induce
  
 5   sediment deposition at the upper end of that ponding
  
 6   area, which could induce some braiding at that point.
  
 7             Downstream in the channel it's possible to
  
 8   have some scour there, because you've deprived sediment
  
 9   that would otherwise have moved downstream.
  
10             In the case of, let's say, for the Verde
  
11   Ditch, as I think Mr. Lynch was saying the other day,
  
12   is it's basically dry downstream of that.  The
  
13   consequence of not putting water in the river as a
  
14   normal basis is the stream makes an adjustment to that
  
15   or the river makes an adjustment to that, and so you
  
16   start to lose some of the stream features.  So it
  
17   doesn't really look much like a stream, and then you've
  
18   proceeded downstream.  And it depends on the degree of
  
19   the amount of diversion and the style of the diversion.
  
20             You can also have physical changes in the
  
21   stream where return flows come back in.  They can
  
22   create scour or erosion of channel banks when the water
  
23   spills back in, can change the appearance of it.  But
  
24   you asked me to exclude the changes in water.  But
  
25   there are consequences to the stream by taking water
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 1   out of it.  It could affect the vegetation and habitat
  
 2   and et cetera.
  
 3       Q.    Would it remove, I think the word would be,
  
 4   strainers or things like that?
  
 5       A.    If you took enough water out of a river that
  
 6   you deprive flow and there was not an adequate high
  
 7   groundwater table, you could reduce the number of
  
 8   trees.  But if there's no water there, it's not really
  
 9   a strainer, because a strainer implies you're boating
  
10   through it.
  
11             But I would say by removing low flows, it
  
12   could actually increase.  Yeah, that could go either
  
13   way.  I've seen it both.
  
14             In the case of the Verde, I'm trying to think
  
15   about the Verde below some of those ditches.  And my
  
16   recollection was in trying to boat through there, I
  
17   think I described this the other day.  I'm not
  
18   recalling a lot of woody vegetation.  It was mostly
  
19   marshy, brushy type vegetation, shrubby type things
  
20   that were immediately downstream.
  
21             So those are not very strainery there, pretty
  
22   flexible; but, again, there's not a lot of water.
  
23       Q.    Can you turn to 95, Slide 95.  And these are
  
24   the recollections, it looks like, of kind of old-timers
  
25   in the valley, a Jessie Shelley and one of the
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 1   Wingfields; is that right?
  
 2       A.    That's what I understand, yes.
  
 3       Q.    And these recollections were taken in 1954?
  
 4       A.    That's correct.
  
 5       Q.    Do you know how far they were recalling back
  
 6   when they made these recollections?
  
 7       A.    They don't specifically say.  They don't say
  
 8   on this date.  But what I took from them, reading the
  
 9   excerpts that were collected by the historians that did
  
10   this work, was that it was that they were looking --
  
11   they were recalling what it looked like when they first
  
12   remembered the river.  So I took that to be, as I
  
13   reported here, sometime after they arrived.
  
14       Q.    So it would have been several decades, at
  
15   least, or much longer than that, in fact?
  
16       A.    I think that was the point of the exercise --
  
17       Q.    Right.
  
18       A.    -- was to find out what it looked like a long
  
19   time ago.
  
20       Q.    And you would agree that through the lens of
  
21   time, memories can change?
  
22       A.    I can hardly remember lunchtime, so...
  
23       Q.    Especially today.
  
24       A.    Well, most days.
  
25       Q.    And we don't know if the recollections are
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 1   winter or summer, spring or fall?
  
 2       A.    My guess is that they were just kind of
  
 3   generally characterized.
  
 4       Q.    General recollection.
  
 5       A.    Yeah.
  
 6       Q.    And then can you go to 98?
  
 7             And this is Mr. Palmer, and it looks like the
  
 8   information was taken from him in 1979; is that right?
  
 9       A.    I think he wrote something himself in 1979.
  
10   You could look at the report and the reference, but
  
11   it's either him or a relative.
  
12       Q.    But they were recalling back many years back?
  
13       A.    Yeah.
  
14       Q.    So the same lens of time analysis applies?
  
15       A.    I would assume so, yeah.
  
16       Q.    And we don't know if this is winter or summer
  
17   or spring high flow?
  
18       A.    We don't.
  
19       Q.    Right.
  
20             Let's go to 99.
  
21             I was struck by this slide because it seems
  
22   to point out these conflicting memories and the
  
23   confusion of accounts, and that's what you were getting
  
24   at with this slide, right?
  
25       A.    Yes.
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 1       Q.    Okay.  Would you agree that contemporaneous
  
 2   records, such as military records or government
  
 3   records, might be more reliable than historical
  
 4   accounts taken many years later from settlers or what
  
 5   have you?
  
 6       A.    Yes.  You asked me if they might be, and I
  
 7   would agree that they might be.  In fact, I would go
  
 8   further and say that I would expect them to be.
  
 9       Q.    You would agree they're most likely to be?
  
10       A.    Yes.
  
11       Q.    I'm going to skip a few of my questions,
  
12   because I can tell we're getting toward the end.
  
13             Okay.  I'm going to take you to Slide 106,
  
14   and I know we've looked at this slide a lot, so I
  
15   apologize.
  
16       A.    No need.
  
17       Q.    This is the fording the river slide, is what
  
18   I've come to call it.
  
19       A.    Okay.
  
20       Q.    I remember in your testimony earlier on
  
21   Monday, I think you testified that you thought that
  
22   this might be like 1 1/2 feet deep; is that correct?
  
23       A.    Yeah.  I think Ms. Hernbrode was asking about
  
24   the vehicle in the back, and she was asking
  
25   specifically regarding the back of that vehicle; and
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 1   that's kind of my guess there.
  
 2       Q.    Is it possible that vehicle's tread is in a
  
 3   hole?
  
 4       A.    Yeah.
  
 5       Q.    Yeah?
  
 6             And I know there have been other questions
  
 7   about the seasonality, so I'm not going to ask that.
  
 8   But this question comes to mind when I look at all
  
 9   these photographs.  Do you remember Mr. Farmer
  
10   testifying yesterday?
  
11       A.    Yes.
  
12       Q.    And do you recall one of the things he said
  
13   was, is he said -- and I probably won't get this
  
14   perfect, but he said it's pretty difficult to tell the
  
15   depth of the river from a photograph.  He said
  
16   experience is best.  Do you recall that?
  
17       A.    Yes.
  
18       Q.    And we have no experience at all with these
  
19   photographs that we've been looking at; we're just all
  
20   looking at them and kind of making assumptions?
  
21       A.    Yeah, I think the kind of photograph he was
  
22   talking about was a photograph of the river without any
  
23   other context.  So, for instance, if there were a
  
24   picture of a river with a guy standing in a survey,
  
25   with a survey rod in his hand, it would be very easy to
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 1   tell the depth.  And, similarly, when we have a vehicle
  
 2   in the river, we have a better context.  Take the
  
 3   vehicles out, and I think our estimates of depth would
  
 4   be more speculative.  And I think that's what he was
  
 5   getting at.
  
 6       Q.    But in context of all of these photographs,
  
 7   do you agree that it's pretty difficult to tell depth
  
 8   of the river from photographs?
  
 9       A.    If you would ask me that question about this
  
10   photograph --
  
11       Q.    Sure, let's talk about that photograph.
  
12       A.    Yeah, I would say my ability to estimate the
  
13   depth would be decreased compared to one where I had
  
14   one with a car sitting in it.
  
15       Q.    Right.  So let's go back to that 106 then.
  
16   So we have this tread that's in the back here, and
  
17   you're estimating, from your view of the photograph,
  
18   that it's 1 1/2 feet.  We don't know if it's in a hole?
  
19       A.    We don't.
  
20       Q.    Do you agree people take pictures oftentimes
  
21   to document things that are unique or special or an
  
22   unusual occurrence?
  
23       A.    I know I do.
  
24       Q.    I think we all do, right?
  
25             Let's go to Slide 110, another one we've seen
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 1   a few times.
  
 2             We don't -- do you know what these soldiers
  
 3   are actually doing in this boat, besides floating?
  
 4       A.    They're sitting, yes, and they look like
  
 5   they're actually pulled up on the shore a little bit;
  
 6   but other than that, what their overall objective of
  
 7   being in a boat is, I don't know.
  
 8       Q.    We don't know if -- well, I mean from this
  
 9   you can tell that they're not loaded up with beaver
  
10   pelts?
  
11       A.    I don't see any beaver pelts, if that's --
  
12   that's probably the most direct way of answering your
  
13   question.
  
14       Q.    And we don't see implements for farming?
  
15       A.    No.
  
16       Q.    Or mining equipment?
  
17       A.    No.  But we don't see below the gunnel, so we
  
18   don't know what's in there.  We don't see any of that.
  
19       Q.    But it's not a well-laden boat is it?
  
20       A.    It's not piled up over the gunnels.
  
21       Q.    Okay.  They could just be out for a day
  
22   floating?
  
23       A.    And that's entirely possible.  But I would
  
24   say -- you know, you're asking how laden the boat is.
  
25   Typically when you load a small boat like this, you try
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 1   not to pile it up too high above the gunnels.
  
 2       Q.    But we don't see anything there?
  
 3       A.    You're correct.
  
 4       Q.    Okay.
  
 5       A.    I'm not disagreeing with that at all.
  
 6       Q.    Thank you.  Let's go to 112.
  
 7             So this is an interesting slide.  Do we know
  
 8   the date of this slide?  Maybe someone asked this, and
  
 9   I'm sorry if they did.
  
10       A.    No.  If I knew the date, I think I would put
  
11   it on there.
  
12       Q.    And we don't know the season?
  
13       A.    Correct.
  
14       Q.    And we can't tell the depth, can we?
  
15       A.    We cannot.
  
16       Q.    Right.  We don't know if it was a flood?
  
17       A.    It looks like a lot of water.  It doesn't
  
18   look like it's particularly raging or anything, but it
  
19   does look like a lot.  But other than that, no, we
  
20   don't know if it's a flood.
  
21       Q.    And this little bridge we see is, it looks
  
22   like, a footpath, right?
  
23       A.    It does.
  
24       Q.    And a footpath --
  
25       A.    I think that's what it's called in the --
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 1       Q.    Yeah.  Well, footbridge.
  
 2       A.    Yeah.
  
 3       Q.    Yeah.  And a footbridge or a footpath is good
  
 4   for crossing even shallow muddy waters if you didn't
  
 5   want to get your skirt wet or, in your case, your boots
  
 6   wet?
  
 7       A.    That's true.
  
 8       Q.    Could you go to 117 real quick?  I'll try to
  
 9   speed this up.
  
10             Do we know if this is below Oak Creek or
  
11   above Oak Creek, this photo?
  
12       A.    My guess is that if you asked Win Hjalmarson
  
13   that question, he would be able to pinpoint it; but
  
14   it's just labeled near Oak Creek, and I have not
  
15   bothered to drive out there and try to match the
  
16   terrain, so I don't know.
  
17             From the shape of that hill right there, it
  
18   seems like something I could do pretty easily, figure
  
19   out whether it's above or below; but as I sit here
  
20   right now, I don't know.
  
21       Q.    And Mark asked you a lot about riffles and
  
22   different things, so I just want to circle back real
  
23   quick.
  
24       A.    Okay.
  
25       Q.    There's no way to tell if this was during a
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 1   monsoon or a heavy flood event, is there?
  
 2       A.    It doesn't like a heavy flood event, and I
  
 3   don't see any evidence of monsoon; but I suppose it
  
 4   could have been during monsoon season.
  
 5       Q.    Sure, monsoon season or maybe spring and
  
 6   summertime?  I can't tell from the vegetation.
  
 7             And I think this might be the same slide.  So
  
 8   119?
  
 9       A.    This one was duplicated somewhere else.
  
10       Q.    Right, and maybe they asked you then.  We
  
11   can't tell if this is winter or spring or the season?
  
12       A.    In fact, from the label that the Library of
  
13   Congress put on it, they can't tell you for sure that
  
14   it was 1885.  So that's true.
  
15       Q.    Okay.  127, if you could.
  
16             There's been a lot of talk about the
  
17   collapsible boat or the ferry that was used by the
  
18   military under bullet point -- the big orange bullet
  
19   point two.
  
20       A.    Okay.
  
21       Q.    And then your historical boating account kind
  
22   of overview says "Boat used as a ferry."  That's the
  
23   boat you're talking about, am I right, the collapsible
  
24   boat that couriered -- that was used for couriers to
  
25   cross in high water times?
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 1       A.    There was that, and -- yes, there was that
  
 2   boat that was described that way.  I think there's
  
 3   another account of someone during a flood using some
  
 4   kind of a boat out there.  So, but probably, I guess,
  
 5   probably the most accurate way to answer that.
  
 6       Q.    I'm inexperienced with boating, and so when I
  
 7   think of ferries, I think of something much more
  
 8   substantial.  So I just wanted to make sure we're
  
 9   talking about this boat used in high water to cross
  
10   across.
  
11       A.    Yeah, and I understand.  I think typically we
  
12   think of a ferry that's something you can drive your
  
13   car on or a wagon on or something like that.  But
  
14   ferrying is an activity just to go across the river.
  
15       Q.    And they ferried -- they didn't ferry
  
16   livestock or they didn't ferry goods that we know of?
  
17   I don't think they could fit livestock in the boat, but
  
18   that would be fun.
  
19       A.    There were canvas boats that the military
  
20   used.
  
21       Q.    But I'm asking about this one.  Do you know
  
22   if this one was used for that?
  
23       A.    I'll answer, if you give me a chance.
  
24       Q.    Sorry.
  
25       A.    The military, as early as the Civil War, had
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 1   canvas boats that they used to ferry.  They used them
  
 2   in military campaigns.  And so, yes, they were taking
  
 3   their cavalry horses, canonry, soldiers, lots of
  
 4   wagons, supply wagons, et cetera, across in these
  
 5   collapsible boats.
  
 6             So they weren't necessarily little, tiny
  
 7   boats.  And we don't know a whole lot else about this,
  
 8   what they used, and so it could have been something
  
 9   similar to what was used in the Civil War.  And I think
  
10   I introduced some evidence on that in my boating
  
11   presentation previously.  But we don't know a lot about
  
12   that.  So, but it could have been.
  
13       Q.    But you don't know that?
  
14       A.    Correct.
  
15       Q.    Can you go to 137?
  
16       A.    Yes.
  
17       Q.    So this slide you had talked about "All went
  
18   well until boat wrecked on a rock," right?
  
19       A.    Yes.
  
20       Q.    And there was some discussion that they
  
21   floated their boat down the river, perhaps like one
  
22   mile.
  
23       A.    After it tipped over?
  
24       Q.    After it wrecked.
  
25       A.    Yeah.
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 1       Q.    And I believe you testified that might have
  
 2   been some poetic license?
  
 3       A.    It seems a little unusual for the part of
  
 4   river that they were in, that -- unless there was a
  
 5   flood that came up.  It was monsoon season, apparently,
  
 6   in August, and, you know, they were caught in some sort
  
 7   of flash flood unprepared and not expecting it.  That
  
 8   section of the river in August at normal flow rates,
  
 9   you would almost have to work to stay on an upside down
  
10   boat for a mile.
  
11       Q.    And I think that goes to the questions I have
  
12   with many of these accounts, in that we just don't know
  
13   how much poetic license is being used in these
  
14   accounts, do we?
  
15       A.    You know, it's funny you ask that question,
  
16   because it seems like the nonnavigability folks want to
  
17   rely heavily on the accounts that said somebody had a
  
18   crash or, you know, that they were daring adventurers
  
19   or whatnot.  We rely pretty heavily on that.  But when
  
20   it says they made it, you're like, well, I don't know,
  
21   that's poetic license, or whatever, so...
  
22             You know, when I read these articles, do I
  
23   see that they're using fanciful language, and am I
  
24   confused by it, whether it's fanciful or reporting?
  
25   No.
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 1       Q.    Okay.
  
 2       A.    I think it's pretty clear what direction this
  
 3   is.  And in this case, did they float a mile?  I don't
  
 4   know.  Did they walk exactly 60 miles?  Probably not.
  
 5             You know, I think what I took from this, I
  
 6   think the facts that I think you could say is they
  
 7   wrecked their boat, they lost their gear, they were in
  
 8   the water for a while hanging on to their wrecked boat,
  
 9   whatever that meant, and they had to walk a long ways
  
10   out of there.
  
11       Q.    Okay.  But you relied on an account that you
  
12   yourself says used poetic license?
  
13       A.    Did I use that term poetic license?
  
14       Q.    I'm pretty sure you did.
  
15       A.    Well, we'll see when the transcript comes
  
16   out.
  
17             What I meant by that was, is they might have
  
18   had a -- I would like to say they had a different
  
19   standard of fact-checking than we like to use today,
  
20   but today's press probably not much better in some
  
21   cases.  But, yeah.  So I would say it was more typical
  
22   at that time to be not so concerned about the precise
  
23   details; but I think the overall tenor of the story, I
  
24   think that the basic facts looked to me like that
  
25   they're sound reporting on that.
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 1       Q.    Okay.  Go to 140, please.
  
 2             And I just want to close the loop on this.
  
 3   This Betty, is it Tome, Tome?  You don't know?  Okay.
  
 4       A.    I didn't speak to her, so I don't know.
  
 5       Q.    Okay.  Well, my guess is as good as yours.
  
 6             So Betty.  This suggests that the soldiers
  
 7   used a fishing boat, and that she was interviewed -- or
  
 8   not interviewed.  Her oral history was reviewed for
  
 9   purposes of your 2003 report, correct?
  
10       A.    Well, actually, I think she was interviewed
  
11   when we prepared the 1992 report.
  
12       Q.    I do too.
  
13       A.    I think that's when that happened.  And that
  
14   report was revised in 2003, the one that you were
  
15   showing me earlier.  And so this would have been what
  
16   we got from her at that time.
  
17       Q.    Did any -- was there any verification, or was
  
18   this just her recollection, that fishing boats were
  
19   used?
  
20       A.    No, this was just oral history.  So it's an
  
21   old-timer, what do you remember.
  
22       Q.    A recollection?
  
23       A.    Yeah.
  
24             And, now, as I sit here, I don't even know if
  
25   she was an old-timer.  She just may have been a local
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 1   historian.
  
 2       Q.    Yeah, I think she was a local historian.
  
 3             145, please.
  
 4       A.    Of course, anybody who was there in 1992 is
  
 5   probably an old-timer now, so...
  
 6             Myself included.
  
 7             92, 192?
  
 8       Q.    Did I say that?  I meant 145.
  
 9       A.    Okay.
  
10       Q.    When you're talking about historical boating
  
11   accounts on this and you talk about the military, what
  
12   do you mean by that, in terms of a boating account with
  
13   the military?  Is it the gentleman -- is it the ferry?
  
14       A.    Yes.
  
15       Q.    Okay.  And then the one below it that says
  
16   "Ferries," is that something different?
  
17       A.    There was also a ferry, a different military
  
18   ferry.  And then I would throw in the category where we
  
19   had these accounts of somebody building a rock dam at
  
20   Perkinsville, that's a ferry-like activity, in my mind.
  
21       Q.    146, please.
  
22             On this table we're talking about Segments
  
23   Boated Historically, and under, I think, Segment 2 you
  
24   have an X for Floating Logs.
  
25             Did I miss that?  Were there floating logs in
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 1   Segment 2?
  
 2       A.    That was one of the historians we just talked
  
 3   about.
  
 4       Q.    Floating logs?
  
 5       A.    Yes.  Right there, the first bullet on
  
 6   Slide 140, Jim Byrkit said.  And that's another one I
  
 7   need to update the segments on, because clearly nobody
  
 8   was building lodges in --
  
 9       Q.    So this says Segment 3?
  
10       A.    Yes.  That's what I just said.  We need to
  
11   update; I needed to update the segments.
  
12             So what happened there is I changed the
  
13   segment numbers because I realized I wanted -- all
  
14   right?  And then I realized everybody else is using the
  
15   other segment numbers, and I thought that would be just
  
16   too confusing.  So I went back and changed what I
  
17   thought was all of them, and here's another one I
  
18   missed.
  
19       Q.    And these floating logs to build a lodge
  
20   occurred in 1958?
  
21       A.    No, that's when the information was coming
  
22   from.
  
23       Q.    Okay.  So do we know when he floated the
  
24   logs?
  
25       A.    No.
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 1       Q.    Do we know anything about this, other than --
  
 2       A.    I'd have to go back and look at it.
  
 3       Q.    Okay.  Just real quick on 150.
  
 4             Thank you.  This is the whole discussion of
  
 5   beaver dams, which I won't go into, but I did -- I was
  
 6   puzzled by this just a little bit.  Well, not puzzled,
  
 7   but interested.
  
 8             So neither one of these canoes in this
  
 9   picture is laden with a large amount of tonnage, is it,
  
10   or -- I don't know, or whatever.  I'm trying to pick
  
11   something that would go in this.  Pelts or 800 pounds
  
12   of mining equipment or what have you.  Is that correct?
  
13       A.    Neither one of them is laden with 800 pounds
  
14   of mining equipment or pelts, that I can see, no.
  
15   That's correct.
  
16       Q.    So they just have regular, it looks like in
  
17   both pictures, camping gear, or at least in one perhaps
  
18   camping gear, and in the bottom one maybe nothing but
  
19   for a day trip?
  
20       A.    I don't see anything else in the one on the
  
21   bottom.
  
22       Q.    Yeah.
  
23       A.    But I would point out that you have got three
  
24   people in that canoe, so that third person adds some
  
25   weight, so...
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 1             And quite often the trappers were paddling
  
 2   solo, so that now instead of three people, you have one
  
 3   person.  So equivalent weight, you know, you look like
  
 4   to me, compared to when I go down the river paddling
  
 5   solo, these guys have probably an extra 500 pounds.
  
 6       Q.    But you agree if you were a trapper traveling
  
 7   solo in a canoe and you have a substantial amount of
  
 8   weight in that canoe, getting over a beaver dam might
  
 9   be just a little hard, or at least harder than what
  
10   these folks are experiencing in these pictures?
  
11       A.    True.  One person pulling a canoe over versus
  
12   three persons pulling a canoe over, that's just simple
  
13   physics.  The one person is going to work harder.
  
14       Q.    I'm sensing everyone is very ready to be done
  
15   and go home.
  
16       A.    Take your time.
  
17       Q.    Yeah, wouldn't that be good.
  
18             See, the timer is going off.
  
19                  CHAIRMAN NOBLE:  Well, if you can wrap
  
20   it up today, I think we're just as happy.
  
21                  MS. ARMSTRONG:  I have only, I think,
  
22   one more question that I feel I have to ask.
  
23   BY MS. ARMSTRONG:
  
24       Q.    Can you go to Slide 216?
  
25             This is talking about the Lessons from the


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 3     12/17/2014 829


  


 1   John Day River, right?
  
 2       A.    Yes, it is.
  
 3       Q.    And the bullet points here, these are bullet
  
 4   points that are saying this is what was found on the
  
 5   John Day River?
  
 6       A.    Yes.
  
 7       Q.    And you're using this to compare it to the
  
 8   Verde River?
  
 9       A.    Yes.
  
10       Q.    Okay.  The bottom bullet, you said "No
  
11   documented evidence of Indian canoe use"?
  
12       A.    That's correct.
  
13       Q.    Okay.  And you've reviewed the John Day
  
14   decision?
  
15       A.    Yes.
  
16       Q.    And you've read the facts of the John Day
  
17   situation and then you synthesized them into this?
  
18       A.    Yes.
  
19       Q.    At Page -- let's see.  At 392 of the John Day
  
20   decision, I reviewed it.  Do you recall any discussion
  
21   in the John Day decision about the use of canoes,
  
22   Indian canoes?
  
23       A.    Yes.
  
24       Q.    Of any form?
  
25       A.    Yes, I do.
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 1       Q.    So do you agree that in the John Day decision
  
 2   that is discussed here, that they actually did talk
  
 3   about the presence of dugout canoes used by Native
  
 4   Americans?
  
 5       A.    My recollection -- yes, I do.
  
 6       Q.    You do?
  
 7       A.    Yes.
  
 8       Q.    So can you explain what you're saying here
  
 9   versus what that recollection is?  And maybe I'm just
  
10   confused on this.  I'm trying to understand.
  
11       A.    My recollection of what I read in there was
  
12   that there wasn't specific evidence that the Indians
  
13   were using canoes on John Day, but the Indians did use
  
14   them regionally.  But there wasn't any -- you know,
  
15   that's my recollection.
  
16             And there was some discussion of people
  
17   saying, well, I think they probably did, and other
  
18   people saying, well, you don't have any evidence of it.
  
19   So...
  
20       Q.    I think in the John Day decision, I'm going
  
21   to read just a section to you, and you tell me if this
  
22   refreshes kind of your memory of the case.
  
23             At Page 392 of the decision, it says "We
  
24   further note that, as described in detail in our
  
25   discussion of actual use below, at the time of
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 1   statehood, various Native American tribes in the
  
 2   Columbia River basin used dugout canoes, which
  
 3   typically drafted six to eight inches, for [fishing and
  
 4   travel]."
  
 5             Is that what you're remembering?
  
 6       A.    Yes.
  
 7       Q.    And then there's a footnote, which is
  
 8   Footnote 13, and the Court is citing an example.  Tell
  
 9   me if this example from Footnote 13 rings a bell.
  
10             It says "Though the plateau is an arid
  
11   environment, it is bisected by major river systems, the
  
12   Columbia and the Snake, and then all those multiple
  
13   tributaries, the Wenatchee, the Methow, the Okanogan,
  
14   the Yakima, Deschutes, the John Day, and these were
  
15   streams on which people traveled --"  I'm sorry, "which
  
16   native people traveled by canoe."
  
17             Does that ring a bell?
  
18       A.    I don't recall that specific footnote, but I
  
19   understood what you said to me, yes.
  
20       Q.    So that's specific; that at least the
  
21   evidence relied on by the Court was that Native
  
22   Americans specifically used the John Day River?
  
23       A.    That's not my understanding of what I read in
  
24   there.  But I agree that the footnote says that in the
  
25   Columbia basin this is what they did and that the John
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 1   Day is a tributary there.
  
 2       Q.    "And these were streams."  This is the
  
 3   reference.
  
 4       A.    I heard you the first time.
  
 5       Q.    That's the tributaries, and then they say
  
 6   "and these were streams on which Native [American]
  
 7   people traveled by canoe."
  
 8                  MR. SLADE:  Do you have a copy you could
  
 9   provide Mr. Fuller?
  
10                  MS. ARMSTRONG:  I would be glad to.
  
11                  MR. SLADE:  The footnote and the
  
12   context?
  
13                  MS. ARMSTRONG:  I can give him this one.
  
14                  MR. SLADE:  That would be great.
  
15   BY MS. ARMSTRONG:
  
16       Q.    Would you like to see that, Mr. Fuller?
  
17       A.    It's always better to read it myself.
  
18                  MR. MCGINNIS:  I think he might already
  
19   have one that I gave him this morning.
  
20                  MS. ARMSTRONG:  Oh, that would be great.
  
21                  MS. HERNBRODE:  The Northwest
  
22   Steelheaders case, is that what you're reading from?
  
23                  MS. ARMSTRONG:  Yes.
  
24                  CHAIRMAN NOBLE:  Yes, you did.  I can
  
25   certainly provide him with mine.
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 1   BY MS. ARMSTRONG:
  
 2       Q.    And do you have that case in front of you
  
 3   now, Mr. Fuller?
  
 4       A.    What I'm looking at is -- I mean it says
  
 5   Northwest Steelheaders Association, Inc. an Oregon
  
 6   nonprofit, Raymond Dezellem and Richard "Rick" Allen,
  
 7   respondents versus David Simantel.  Starts on Page 383?
  
 8       Q.    And it's 112 Pacific 3d, right, just to be
  
 9   clear?
  
10       A.    It's 112 what?
  
11       Q.    Pacific 3d 383.
  
12                  MS. HERNBRODE:  It's the P.
  
13                  THE WITNESS:  Oh, I'm sorry, it says at
  
14   the top.
  
15   BY MS. ARMSTRONG:
  
16       Q.    P.3d.
  
17       A.    It says "Cite as 112 P.3d."
  
18                  MS. ARMSTRONG:  Thank you, Joy.
  
19   BY MS. ARMSTRONG:
  
20       Q.    P3d, P dot 3d.
  
21             Okay.  So would you like to take a look at
  
22   Footnote 13, and it's on -- the easiest way is Page 9
  
23   of the decision, but if you want to look at it, it
  
24   starts at 392 of the actual citation.  I don't know
  
25   what you have in front of you, if you have it in the
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 1   same form as me.  But look for Footnote 13.
  
 2       A.    Yeah, the footnote is citing a paragraph at
  
 3   the top, where it says "We further note, as described
  
 4   in detail in our discussion of actual use below, at the
  
 5   time of statehood, various Native American tribes in
  
 6   the Columbia River basin used dugout canoes, which
  
 7   typically drafted six to eight inches, for fishing,
  
 8   travel, and trade."  And then it goes on to talk about
  
 9   modern boats.
  
10       Q.    But the footnote is there at 13; is that
  
11   right?
  
12       A.    It cites a Professor Beckham as testifying
  
13   that, and then what you just read me, "and these were
  
14   streams on which native people traveled by canoe."
  
15       Q.    And that included the John Day?
  
16       A.    It did.  Yes, it did.
  
17                  MS. ARMSTRONG:  Okay.  Thank you,
  
18   Mr. Fuller.  I appreciate your patience with me.
  
19                  That's all I have.
  
20                  CHAIRMAN NOBLE:  Time to wake up?  We're
  
21   going to get back together at 9:00 a.m. in the morning.
  
22   One of the things that we're going to do tomorrow after
  
23   lunch is try to estimate how many more days of hearing
  
24   we will need for the Verde River.  We ask you to do
  
25   your best and, also, bring with you, if that's
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 1   necessary, and you don't have it in an electronic
  
 2   format, your calendars for probably no earlier than
  
 3   February and most likely getting into March or April.
  
 4                  There are two lawyers standing.  We will
  
 5   go first with nice purple sweater.
  
 6                  MS. HERNBRODE:  Sorry, Mr. Hood.  I
  
 7   stood up after you, but I'll go first.  You are
  
 8   engaging in the same discussion that the attorneys have
  
 9   been engaging in at every break, which is how much
  
10   longer are we going to be doing this.
  
11                  And I think our consensus from last
  
12   break is that we will put -- we'll have a little bit
  
13   more with Jon.  He'll likely be done in the first two
  
14   or three hours of tomorrow.
  
15                  Please feel free to chime in if anybody
  
16   thinks I'm getting this wrong.  And then we'll put
  
17   Mr. Hjalmarson.  He will likely be a day-plus of
  
18   testimony and cross.  So that gets us through all of
  
19   Thursday and marginally in -- at least marginally into
  
20   Friday and maybe half day into Friday.
  
21                  Nobody is very enthusiastic about
  
22   putting a witness on and stopping them either in the
  
23   middle of cross or direct or halfway through and then
  
24   getting them back off again.  If we stopped at that
  
25   point on Friday, we would be left with Mr. Burtell,
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 1   Mr. Littlefield, and Mr. Mussetter, which we do think
  
 2   we could do in the days you have scheduled in February,
  
 3   and our final rebuttal.
  
 4                  CHAIRMAN NOBLE:  Mr. Hood.
  
 5                  MR. HOOD:  I didn't have anything to
  
 6   say.  I just wanted to be able to see the Commission,
  
 7   and I'm really tired of sitting all day, so that's why
  
 8   I stood.
  
 9                  CHAIRMAN NOBLE:  As I understand it,
  
10   after Friday the parties do not anticipate more than
  
11   three days of hearing?
  
12                  MS. CAMPBELL:  No.  Cynthia Campbell for
  
13   the City of Phoenix.  The City of Phoenix also has a
  
14   witness that they would like to present when we come
  
15   back.
  
16                  MS. HERNBRODE:  There's our mystery
  
17   expert.
  
18                  MS. CAMPBELL:  Dr. Jack August.
  
19                  CHAIRMAN NOBLE:  Cynthia, how much time
  
20   do you expect your witness to take; two days, three?
  
21                  MS. CAMPBELL:  I don't anticipate that
  
22   he's going to be a witness of the lengthy caliber that
  
23   Mr. Fuller or any of the other major party witnesses
  
24   are going to be or have been.  I think Dr. August could
  
25   probably be done easily in a day, if less; probably
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 1   less.
  
 2                  MS. HERNBRODE:  That may change the
  
 3   calculation, Mr. Chairman.
  
 4                  CHAIRMAN NOBLE:  Is your witness
  
 5   available tomorrow or Friday afternoon?
  
 6                  MS. CAMPBELL:  No, sir.
  
 7                  CHAIRMAN NOBLE:  Let's go forward then
  
 8   with the plan that we already have in place for three
  
 9   days sometime in the new year, and we won't have a
  
10   meeting on scheduling tomorrow after lunch.  We'll just
  
11   go forward with the plan that we have.
  
12                  MS. HERNBRODE:  Mr. Chairman, you did,
  
13   at one point at a previous hearing, discuss scheduling
  
14   out for the -- because we know we're going to have to
  
15   meet on the Salt at some point, scheduling out for
  
16   those.  Would you like to do that tomorrow afternoon?
  
17                  CHAIRMAN NOBLE:  We will take time to do
  
18   scheduling tomorrow afternoon.
  
19                  Is there anyone else that wishes to
  
20   change the Chair's mind?
  
21                  (No response.)
  
22                  CHAIRMAN NOBLE:  Okay.  We'll see you
  
23   tomorrow.
  
24                  (The proceedings adjourned at 5:28 p.m.)
  
25
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