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 1      CHAIRMAN NOBLE: Good morning, everyone.
 2  Welcome back to the Salt River.  We appreciate
 3  everybody being here.  Let's start with the roll call,
 4  and then we'll get right into Dr. Littlefield.
 5      DIRECTOR MEHNERT: Commissioner Allen?
 6      COMMISSIONER ALLEN: Present.
 7      DIRECTOR MEHNERT: Commissioner Henness?
 8      COMMISSIONER HENNESS: Present.
 9      DIRECTOR MEHNERT: Commissioner Horton?
10      COMMISSIONER HORTON: Here.
11      DIRECTOR MEHNERT: Chairman Noble?
12      CHAIRMAN NOBLE: Here.
13      DIRECTOR MEHNERT: We have a quorum and
14  our legal counsel is here, and we're ready to go.
15      CHAIRMAN NOBLE: Mr. McGinnis, are you
16  ready?
17      You were ready.
18      MR. MCGINNIS: As soon as I turn my mike
19  back on.  There we go.  Yes, we are ready.
20      CHAIRMAN NOBLE: Go for it.
21  
22      DIRECT EXAMINATION (CONTINUED)
23      BY MR. MCGINNIS: 
24  Q.   Good morning, Dr. Littlefield.
25  A.   Good morning.
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 1  Q.   When we left off a couple of weeks ago, my
 2    notes say we were working through your declaration up
 3    to about Page 13.  Is that your recollection?
 4  A.   Yes.
 5  Q.   Okay.  Before we get there, I want to circle
 6    back a little bit and talk about a question I think
 7    Commissioner Allen raised last time about the boundary
 8    of the Salt River Pima Reservation.  Do you recall that
 9    question?
10  A.   Yes, I do.
11  Q.   Did you do some more looking at your
12    documents in response to his question, to provide him
13    some more information in the meantime?
14  A.   Yes, I did.
15  Q.   And what did you find when you looked at
16    those documents?
17  A.   I contacted a colleague of mine in
18    Washington, D.C. and asked her to send me a copy of the
19    Surveyor Chilson's contract file.  And among other
20    things, there are a variety of documents that are in
21    the contract file, but one of them in particular speaks
22    to Commissioner Allen's point about the southern
23    boundary of the Indian Reservation and the fact that
24    Chilson did one bank meander.
25  Q.   I think I have what you're talking about.
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 1    Are you talking about the Chilson survey notes or file?
 2  A.   Correct.  Or not the survey notes.  The
 3    contract and bond file.
 4        MR. MCGINNIS: This is Exhibit C047B, I
 5    think, that we submitted earlier this week.
 6        DIRECTOR MEHNERT: The Commissioners
 7    have it.
 8        CHAIRMAN NOBLE: That's okay.  We always
 9    appreciate more.
10        BY MR. MCGINNIS: 
11  Q.   Okay.  Why don't you tell the Commission what
12    you found by looking at this document in relation to
13    Chilson's survey and the boundary of the Indian
14    Reservation.
15  A.   Okay.  I'm not sure whether the items that
16    are in the file that just got handed out are in the
17    same order as my copy or not, so I'll just refer to
18    what the image looks like on a particular page and make
19    sure that everybody's on the same page before I go on.
20  Q.   What everybody has is what Jeff has on the
21    screen here, so...
22  A.   Correct.  And this is the contract and bond.
23    These are what were known as trifold letters because
24    the records were always folded into thirds before they
25    were filed in the agency's storage boxes.  But on this
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 1    particular image here, the Contract and Bond
 2    Number 8 --
 3        THE WITNESS: Is it possible to rotate
 4    that?
 5        MR. HEILMAN: Yeah.
 6        THE WITNESS: That's good.
 7        A couple things to notice right here.
 8    About halfway down you can see that the date of the
 9    contract is -- well, about a third of the way down --
10    is November 30th, 1887.  It's between the U.S. Surveyor
11    General John Hise and Lorenzo D. Chilson, and it points
12    out the fact that Chilson was going to be paid $5,000
13    to do some surveying.  And it also notes "Payable from
14    the appropriation for $100,000 for the allotment of
15    lands in severalty to Indians approved February 8th,
16    1887," and then approved again on December 19th, 1887.
17        In other words, the funds were coming
18    specifically out of a fund for allotting lands on
19    Indian Reservations rather than from the General Land
20    Office money.
21        If you turn to the next page in the
22    image, which starts at the top -- this is a boilerplate
23    form, and it starts at the top "This agreement made
24    this 30th day of November, 1887."  Make sure everybody
25    has the right place before I go on.
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 1        Again, it gives the date of the contract
 2    at the top on this boilerplate form.  It indicates,
 3    again, that it's Lorenzo Chilson who is going to be
 4    doing the surveying.  And if you go down in the printed
 5    lines to -- if you go down to the eighth line, it
 6    indicates that Chilson is going to be carrying out his
 7    instructions according to the printed Manual of
 8    Surveying Instructions and other surveying instructions
 9    issued by the Commissioner of the General Land Office.
10        Then if you go to the next page in the
11    packet, which I think should be the one that's labeled
12    Bond, going down to the second boilerplate line that
13    begins "The condition of the above obligation is such,"
14    again, it notes that Lorenzo D. Chilson is going to be
15    carrying out the survey.  And in the second line in
16    that paragraph, it also again indicates that he's going
17    to be doing it according to the printed Manual of
18    Surveying Instructions and other surveying instructions
19    issued, or which may hereafter be issued, by the
20    Commissioner of the General Land Office.
21        And then skip the next page.  We can
22    skip the one with the two seals on it, and we can skip
23    down to there is a letter in the packet, and I'll point
24    out a couple of things about the first page and then
25    we'll go to the relevant language that addresses
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 1    Commissioner Allen's point/question.
 2        First of all, if you noted the date at
 3    the top is December 27th, 1887.  The letter is
 4    addressed to Mr. L.D. Chilson, U.S. Deputy Surveyor.
 5    And we don't need to flip to it right now, but if
 6    you -- on the very last page, it indicates that the
 7    letter is from John Hise, the U.S. Surveyor General.
 8        A couple of things on the first page,
 9    which is what's on the screen right now.  First of all,
10    it again notes that Chilson has a surveying contract
11    dated November 30th, 1887, for the exterior boundaries
12    and subdivision of the San Xavier (Papago) Indian
13    Reservation and the Salt River (Pima and Maricopa)
14    Indian Reservation.  And at the very bottom of that
15    paragraph, just before the letter addresses special
16    instructions for San Xavier, the letter indicates that,
17    quote, you will proceed with the execution of the work,
18    observing the rules of the manual and following special
19    instructions.
20        So, again, they're repeating that this
21    is going to be done according to the surveying manual
22    and any special instructions.  And this letter, in
23    fact, contains special additional instructions.
24        We can skip through all of the material
25    about the San Xavier Reservation, which includes the
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 1    rest of the first page and the second page and the
 2    third page.  And when you get to the fourth page, which
 3    is labeled in the upper left-hand corner 4th, about
 4    halfway down it begins the special instructions for the
 5    Salt River Indian Reservation.
 6        Right under the heading Salt River, it
 7    indicates "You," meaning Chilson, "will first survey
 8    the exterior boundaries of this Reservation as
 9    follows," and then it talks about going up along the
10    township and range lines.  And on the third line down,
11    it adds "thence up and along the middle of said river,"
12    meaning the Salt River, "to a point where the easterly
13    line of Camp McDowell Military Reservation, if
14    prolonged south, would strike said river."
15        So this is one of the things where
16    the -- Chilson was directed to survey along the middle
17    of said river.
18        Going to the very bottom of this same
19    page, there is a seemingly contradictory, but
20    apparently not so much for Chilson's instruction.  The
21    paragraph that begins at the bottom of Page 4 reads
22    "The southern boundary of this Reservation being the
23    center of the Salt River, it will be necessary for you
24    to meander same," and then it goes on from there.
25        And going on to Page 5, which shows the
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 1    signature of John Hise, the important line is the
 2    second to the last paragraph.  "You will bear in mind
 3    the importance of adhering strictly to the rules of the
 4    manual."
 5        So what Chilson did, because of these
 6    kind of seemingly contradictory instructions, first of
 7    all, on Page 4 he's instructed to go up the middle of
 8    the river, and at the bottom of Page 4 he is instructed
 9    to meander the river, and then on Page 5 he's
10    instructed to strictly follow the rules of the manual.
11        The manual that was in use at that
12    particular time is the 1881 manual, which provided that
13    there were going to be one bank meanders of
14    nonnavigable bodies of water.  So Chilson actually
15    meandered the southern -- the northern edge of the Salt
16    River because he felt he had to conform to the rules of
17    the manual.  But in so doing, Commissioner Allen, he
18    did not identify the southern boundary of the
19    Reservation, which, according to the presidential
20    declaration creating the Reservation, was the middle of
21    the river.
22        And if you could put up the Ingalls
23    survey plat of that township, I could just point one
24    more thing out.
25        This is the Ingalls 1868 survey plat
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 1    where the Salt River Indian Reservation would be
 2    located.  There we go.  Chilson surveyed along the
 3    southern edge of one of the two main channels of the
 4    Salt River.  According to the declaration creating the
 5    Indian Reservation, however, the Reservation would have
 6    gone up the middle here somewhere in between.  So he
 7    was not identifying the exact southern boundary of the
 8    Reservation, but he was carrying out what he thought he
 9    had to do according to the 1881 manual, which was
10    meandering the right bank going downstream, which was
11    the southern edge of the Indian Reservation.
12        And that's all I have for that
13    explanation.  Does that clarify things for you?
14    
15        EXAMINATION BY COMMISSIONER ALLEN
16        COMMISSIONER ALLEN: Well, it wasn't the
17    southern end that's the -- the boundary actually was
18    not surveyed, but it was through the middle or wherever
19    the thalweg was, right?
20        THE WITNESS: I'm sorry?
21        COMMISSIONER ALLEN: It was wherever the
22    thalweg was, or was it the middle of the river?
23        THE WITNESS: There was a lot of dispute
24    over that in the years that followed.  There's another
25    document that we obtained, which was a letter by the
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 1    Solicitor General as late as the 1960s, saying there
 2    had been a lot of confusion about where the southern
 3    boundary of the Reservation was.  And the conclusion of
 4    the Solicitor General in 1968 was that it was along the
 5    middle of whatever was the deepest channel of the Salt
 6    River at the time, which at that particular time was
 7    the southern channel of the Salt River.
 8        COMMISSIONER ALLEN: Interesting.
 9        THE WITNESS: And so, therefore, the
10    Indian Reservation would have been ending at the
11    southern channel, not along the meander line that
12    Chilson did.
13        There was, in fact, a subsequent
14    resurvey by -- I can't remember the first name, but his
15    last name was Farmer, who essentially did the same
16    thing that Chilson did.  This was in 1910.  And there
17    was a lot of confusion among the Indian tribe
18    themselves about where the southern boundary of the
19    Reservation was, and ultimately it led to the Solicitor
20    General's opinion in 1968 that it was along the deepest
21    channel of the Salt River, which in 1868 was the
22    southern channel.
23        COMMISSIONER ALLEN: Okay.  Thank you.
24        THE WITNESS: Does that answer your
25    question?
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 1        COMMISSIONER ALLEN: Yes.
 2        THE WITNESS: Okay.
 3    
 4        DIRECT EXAMINATION (CONTINUED)
 5        BY MR. MCGINNIS: 
 6  Q.   And for purposes of your opinions about
 7    navigability, was it your conclusion that Chilson's
 8    meander was based on his specific instruction to
 9    meander the river and not based on some thinking that
10    he had that the river was navigable?
11  A.   No, he was specifically told to do the one
12    bank meander because he was identifying in his mind the
13    southern boundary of the Salt River Pima-Maricopa
14    Indian Reservation.
15  Q.   And you had mentioned that you had had a
16    colleague go pull these survey notes or this contract.
17    Had you looked at these, this contract, 20 years ago
18    when you were doing your original work on the survey?
19  A.   I went back and looked at my report to see
20    what I said about it in my report, and I did cite the
21    contract in my report.  But all of those documents this
22    I used when I wrote the original version of my report I
23    returned to the Salt River Project because they
24    requested that they have copies of them in their file.
25    Evidently, they were unable to locate the copy of the
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 1    contract in the materials that I sent back to them, and
 2    that's the reason why I had my colleague in D.C.
 3    re-pull the contract file for Chilson.
 4  Q.   And I noticed your copy of this document is
 5    in blue.  Is there a reason for that?
 6  A.   That's correct.  The National Archives now
 7    copies on light blue paper because they want to be
 8    sure, when anybody's leaving the National Archives,
 9    that they're not stealing the originals of the
10    documents, which typically are on white.  And your copy
11    was a copy of the copy.
12  Q.   The Solicitor's opinion that you had referred
13    to has been submitted, for purpose of the record, as
14    Exhibit C047A, if anybody wants to look at that.  But
15    do you think what we've talked about here answers the
16    question that Commissioner Allen raised?
17  A.   It does.  I'll just add one thing about the
18    Solicitor's letter.  The Solicitor's letter has an
19    extremely long and detailed discussion about the
20    history of the southern boundary of the Salt River
21    Indian Reservation, and the Solicitor General reviews
22    all of the historical events and ultimately reaches the
23    conclusion that it was the middle of the south branch
24    of the Salt River.
25  Q.   Anything else on that issue?
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 1  A.   No.
 2  Q.   Okay.  Let's go back to your declaration
 3    then, and I think we were up to about --
 4        COMMISSIONER ALLEN: Mark, I have a
 5    question.
 6        MR. MCGINNIS: Yes.
 7        COMMISSIONER ALLEN: Where is that
 8    specific document, C047A?
 9        MR. MCGINNIS: I've got a copy right
10    here, if you'd like it.
11        COMMISSIONER ALLEN: Yeah.
12        DIRECTOR MEHNERT: You have it there,
13    Bill.
14        MR. MCGINNIS: Do you want another copy
15    for today?
16        COMMISSIONER ALLEN: Well, I've got two
17    copies of the same thing, but where is it in this
18    document that I received?
19        MR. MCGINNIS: Well, we submitted on
20    Monday of this week, or Tuesday, two different
21    documents; C047B, which is the contract or instructions
22    that Dr. Littlefield just went through.  C047A was the
23    Solicitor's opinion.  And, again, I have several
24    copies, if you would like me to give it to you.
25        COMMISSIONER ALLEN: Well, yeah, if you
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 1    would give me the Solicitor's opinion.  That's what I
 2    want.
 3        MR. MCGINNIS: Sure.
 4        COMMISSIONER ALLEN: Unless you've
 5    identified what I've got now in front of me.
 6        MR. MCGINNIS: Yeah.
 7        CHAIRMAN NOBLE: This is the Solicitor's
 8    opinion?
 9        MR. MCGINNIS: Yeah.
10        DIRECTOR MEHNERT: You should have that
11    too, Bill.  It's right there.
12        CHAIRMAN NOBLE: I have it.
13        MR. MCGINNIS: Save you one less thing
14    to have to carry home.  Somehow I think he got two
15    copies of the first one and none of the second one.
16        Anyone else?
17        MR. ROJAS: Bill, it's the third page of
18    that.  It's the third page.
19        COMMISSIONER ALLEN: Yeah.
20        MR. MCGINNIS: I think, Commissioner
21    Allen, if you're really interested in looking at the
22    issue, there also was some litigation later on that's
23    in the old evidence on more detail, probably, than what
24    we want to go into about the Reservation boundary, but
25    I think it's in the original evidence that was
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 1    submitted by somebody 20 years ago.  We can find it for
 2    you if you --
 3        COMMISSIONER ALLEN: No, this is fine.
 4    Thank you.
 5        MR. MCGINNIS: Okay.
 6        BY MR. MCGINNIS: 
 7  Q.   So back on your declaration.  Your
 8    declaration from July 11, 2015 was marked as
 9    Exhibit C020.  Do you recall that?
10  A.   Yes.
11  Q.   I think a couple of weeks ago we were working
12    through it, and we were up to about Page 13.  Is that
13    your recollection?
14  A.   Yes.
15  Q.   Okay.  In addition to the government
16    documents we talked about last time, did you also look
17    at other historical records for your work on this
18    project?
19  A.   Yes, a large number of them.
20  Q.   And are those historical records described in
21    Chapter 5 of your Lower Salt River report, which is
22    Exhibit C001, and Chapter 3 of your Upper Salt report,
23    which was Exhibit C004?
24  A.   You're on Page 4?
25  Q.   No, I'm talking about your reports.
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 1  A.   Yes.
 2  Q.   There's a section in each of your reports
 3    that talks about these historical documents?
 4  A.   Correct.
 5        You're talking about the Miscellaneous
 6    Documents.
 7  Q.   Yes, sir.
 8  A.   Yes.
 9  Q.   In the declaration, are those documents
10    described on Paragraphs 49 and 50?
11  A.   They are.
12  Q.   In particular, are there three other
13    historical documents that are described there that you
14    found particularly relevant to your navigability
15    analysis?
16  A.   Yes, and Paragraph 49 discusses the fact that
17    in 1865 the Territorial Legislature of Arizona, in one
18    of its first official acts -- and I think this was
19    brought up in Mr. Burtell's testimony.  One of the
20    first official acts was that the Territorial
21    Legislature asked the U.S. Congress to appropriate
22    funds to help clear obstructions from the Colorado
23    River so that the Colorado could be navigated more
24    easily.  And as part of that request, the 1865 Arizona
25    Territorial Legislature declared "the Colorado River is
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 1    the only navigable water in this territory."
 2        And I think this is particularly significant
 3    because 1865 was before, pretty much, any significant
 4    obstructions, manmade obstructions, had been
 5    constructed across the Salt River.  And even in its
 6    natural state, the Territorial Legislature is saying
 7    the only river that's navigable in Arizona Territory is
 8    the Colorado.
 9  Q.   Does Paragraph 50 of your declaration talk
10    about another couple of documents that you found
11    interesting and relevant?
12  A.   Yes.  Those are two court cases.  One of them
13    was M. Wormser, et al. versus The Salt River Valley
14    Canal Company, et al., which was decided by Arizona's
15    Second Judicial Court in 1892.  And although by 1892
16    there were some obstructions on the Salt River, the
17    Court stated unequivocably that the Salt River was a,
18    quote, unnavigable river, unquote.
19        And then the second court case that I think
20    is telling was decided in 1910, which was Patrick T.
21    Hurley versus Charles F. Abbott, et al.  And the
22    Court's opinion in that case, which came to be known as
23    the Kent Decree, also declared that the principles
24    involved of prior appropriation, since this was an
25    appropriation water conflict, applied to nonnavigable
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 1    streams such as the Salt River.
 2  Q.   And were those three historical documents
 3    that you just talked about part of the totality of the
 4    evidence that you looked at in forming your opinion
 5    about navigability?
 6  A.   Yes.  They were -- I thought they were
 7    persuasive, but they were -- in terms of the overall
 8    volume of material I looked at, they were just a small
 9    part of it.
10  Q.   And as a professional historian, do you think
11    it's important to look at all the evidence and consider
12    all of it in coming to an opinion?
13  A.   You need to, because some types of documents
14    can have potential problems, and without looking at
15    other documents that shed light on the same issue, you
16    can't really understand necessarily whether a
17    particular document is completely accurate or not.
18  Q.   Let's move on now to talk about newspaper
19    articles.  We're going to spend a lot of time today
20    talking about newspaper articles.  In addition to all
21    the other documents you've already talked about, did
22    you look at a lot of newspaper articles for purposes of
23    this work?
24  A.   I looked at literally hundreds and hundreds
25    of historical newspaper articles relating to the Salt
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 1    River prior to and shortly after 1912, at the time of
 2    Arizona's statehood.
 3  Q.   And from the time you did your first work in
 4    this case 20 years ago to today, have there been new
 5    databases and internet things that have allowed you to
 6    find newspaper articles better than maybe you could
 7    have 20 years ago?
 8  A.   When I first did my Salt River report, my
 9    newspaper research was confined mostly to using
10    historical microfilm, which the process is essentially
11    you just load up the microfilm reel and you scan
12    through it and hoping that you will catch an article
13    that might be relevant to what you're interested in.
14        And to be sure, historical newspapers are
15    like modern-day newspapers, that you can learn fairly
16    quickly that they have sections.  And, like, for today
17    you wouldn't look in the sports section necessarily for
18    a newspaper article about the characteristics of the
19    Salt River.  So you can skip some of the sections, but
20    microfilm is very, very slow and inefficient.
21        And since I did my first report starting
22    about 10 or 15 years ago, there are a number of
23    commercial online newspaper resources that, in addition
24    to the Library of Congress's online source, that if you
25    go online and go to that particular source, you can
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 1    keyword search, for example, or a phrase "Salt River,"
 2    and you can limit the search to, say, hypothetically
 3    just Arizona newspapers, and you can limit it to a
 4    particular time period, hypothetically, say, 1850 to
 5    1920.
 6        And what will come up on the screen is any
 7    newspaper article that has the phrase "Salt River"
 8    somewhere in that newspaper article.  And when you
 9    click on that particular link, the page of the
10    newspaper, the way that paper was actually printed at
11    the time appears, and you can find -- usually it's
12    highlighted for you.  You can find where the term "Salt
13    River" appeared.
14        Now, to be sure, I didn't just use "Salt
15    River."  I used a variety of other terms, but I'm just
16    using that as an example.
17  Q.   Is that a lot easier than sitting in the
18    basement of a library rolling through the microfilm?
19  A.   When I first did the research, not only on
20    Salt River, but also other historical projects,
21    historical microfilm is usually the last thing I did
22    because it was so slow and so inefficient.  Nowadays,
23    with these databases, they are so efficient and can
24    give you such a huge, rich list of newspaper articles,
25    it's one of the first things I do now.
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 1        And so one of the revisions of my two 2014
 2    Salt River reports included a lot more newspaper
 3    material derived from using this electronic searching
 4    method.
 5  Q.   And are there entire chapters of your two
 6    2014 reports devoted to newspaper articles?
 7  A.   Correct.
 8  Q.   And would that be Chapter 4 in both of those
 9    reports?
10  A.   That's correct.
11  Q.   Are those newspaper articles also
12    discussed in Paragraphs 51 through 53 of your
13    declaration?
14  A.   They are.
15  Q.   And I think you have talked some in the past
16    about what you refer to as boosterism in those
17    19th century, early 20th century newspapers.  Can you
18    tell us just a little bit about that?
19  A.   One has to project themselves back in time to
20    a day when there was no radio and no television.  The
21    only source of information for people who were
22    interested in current events or anything else at that
23    time were historical newspapers.  So historical
24    newspapers were widely read by many, many people,
25    perhaps more so than today.
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 1        But the local press, especially in the
 2    American West, really wanted to emphasize why people
 3    should move to a particular area, bring their
 4    businesses, bring their families.  And so the
 5    newspapers were historically booster newspapers, and I
 6    use the term essentially to mean promoting the
 7    community.
 8        And in that context the newspapers routinely
 9    would report on anything that they thought would be a
10    useful attribute for someone considering moving to a
11    particular community.  And it was not only just for the
12    people who were moving to the particular communities,
13    but the people who already lived there wanted to feel
14    proud about where they lived.
15        So newspapers would typically report on, for
16    example, the numbers and types of religious
17    institutions that there were in a particular area, the
18    types of businesses that there were in a particular
19    area, access to transportation, railroads, roads,
20    navigable waterways, such as we would see a lot of that
21    in the Yuma newspapers, but not so much in the Salt
22    River newspapers.
23        And then, likewise, these papers were
24    typically mailed out to other newspapers around the
25    West and the country, which would then reprint sections
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 1    of them so that people in other communities would know
 2    what was going on in the home community.
 3  Q.   Did you see that type of boosterism in the
 4    Arizona newspapers of this relevant time period?
 5  A.   Very much so.  And, as I said, they were very
 6    optimistic-type newspapers.  For example, if somebody
 7    made a proposal to build a hotel in a particular town,
 8    typically the newspaper account of that would say
 9    something -- and I'm just using a loose phrasing
10    here -- something along the lines of "Won't it be
11    wonderful when this hotel is built.  We will then have
12    the most modern accommodation in the area."
13        And so they were optimistic.  They boosted
14    the community and they bragged about anything that they
15    thought was going to be a positive attribute of the
16    local community.
17  Q.   Did you see a lot of bragging in the Arizona
18    newspapers about the potential use of the Salt River as
19    a means of regular transportation of goods or services?
20  A.   No.
21  Q.   Do you think you would have seen that if the
22    river was navigable?
23  A.   Absolutely.  As I said, the Yuma papers
24    routinely talked about boat traffic on the Colorado
25    River, and there just was nothing similar in the
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 1    Phoenix area newspapers.
 2  Q.   You have a section in your reports and in
 3    your declaration about the Colorado River; is that
 4    right?
 5  A.   That's correct.
 6  Q.   Why is that there?
 7  A.   Because the Arizona Legislature, Territorial
 8    Legislature, had declared in 1865 that the Colorado was
 9    the only navigable body of water in the territory of
10    Arizona, I thought it would be useful to take a look at
11    the types of watercraft that were being used on the
12    Colorado River around that particular time, and so that
13    was the purpose of my section on the Colorado River.
14  Q.   And how and to what extent did that
15    discussion inform your ultimate opinion about
16    navigability of the Salt?
17  A.   Well, one particular example I can cite right
18    now was the expedition by J.C. Ives, who was sent by
19    the U.S. Government to determine how far up the
20    Colorado River navigation could take place.  And Ives
21    was able to go up the Colorado River in a low draft
22    steamboat as far as what is today, I guess, Bullhead
23    City, past Yuma to Bullhead City on the Colorado River;
24    but he did it with great difficulty, and, in fact, some
25    of the drawings that were done of his expedition show
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 1    his men actually on the shore with ropes pulling the
 2    boat over sand bars and around obstructions.
 3        And to me, what this meant was that the
 4    Colorado clearly had a much larger flow than the Salt
 5    River, and if the Colorado was viewed as being
 6    navigable, but only with difficulty, it helped me
 7    understand the situation as being much less likely to
 8    carry out navigation on the Salt River.
 9  Q.   Is your discussion of the Colorado River set
10    forth on Paragraphs 54 through 58 of your declaration?
11  A.   Correct.  And as I indicated, in my two 2014
12    reports there are drawings and photographs of the Ives
13    expedition and then a later expedition by Wheeler that
14    attempted to go up the Colorado by using dories and ore
15    power and, also, some photographs of the John Wesley
16    Powell expedition, the second one.  He didn't have a
17    camera on the first one.
18  Q.   When you were preparing your reports this
19    time in 2014, did you have an opportunity to review the
20    historical information that had been submitted by
21    parties in the record?
22  A.   Yes, I did.
23  Q.   And after you did your report, did you also
24    have an opportunity to continue reviewing additional
25    historical information that was submitted by parties in
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 1    this case?
 2  A.   Yes; in particular, the Arizona State Land
 3    Department.
 4  Q.   And do Paragraphs 59 and 60 set forth some of
 5    your observations about the additional evidence that
 6    had been submitted prior to the date of your
 7    declaration?
 8  A.   Yes.
 9  Q.   Do those two paragraphs talk about every
10    single item of evidence that was submitted by any of
11    the parties?
12  A.   No.  They focus primarily on the Land
13    Department's submissions.
14  Q.   And are they just example of those
15    submissions, or do you talk about all of them?
16  A.   They are examples, and the reason why I
17    didn't talk about all of them is because the Land
18    Department submitted what to me appeared to be hundreds
19    and hundreds of exhibits, many of which I was unable to
20    understand why they submitted them at all.  They didn't
21    seem to be especially relevant to the question of
22    navigability to the Salt River.
23        But I did want to point out some of the
24    problems that I saw with some of the exhibits, as a
25    representative sampling.
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 1  Q.   And in Paragraph 60 of your declaration, you
 2    have some subdivisions there that are titled Item 10,
 3    for example, Item 11.  Do those Item numbers correspond
 4    to the Land Department's exhibit numbers that were
 5    submitted to the Commission?
 6  A.   They do.
 7  Q.   Let's talk about a few of those.
 8        On Page 17 of your declaration, still in
 9    Paragraph 60, right there under Item 14, do you see
10    that?
11  A.   Yes, Item 14, and then I have the
12    parenthetical note that this document discussed Hayden
13    and his flour mill and silos.
14  Q.   Do portions of the document that you quote
15    here in Item 14 say that the product for the mill was
16    shipped by land and not on the river?
17  A.   Yes.  In fact, I have a quote here.  This
18    would be the fourth line down into this discussion of
19    Item 14.  Quote, From the start of operations in 1874,
20    the Hayden mill became one of the most widely known
21    institutions in Arizona Territory.  In early
22    territorial days the product of this mill was carried
23    in freight wagons and by pack-trains to most of the
24    mining camps and military posts in the Territory and
25    its output was estimated in millions of dollars, close
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 1    quote there.
 2        I also point out that grain was brought to
 3    the mill from the various Indian Reservations, but it
 4    was brought on horseback or muleback.
 5  Q.   And according to this submission by the Land
 6    Department that you're quoting here, the starting of
 7    the mill operations were in 1874; is that correct?
 8  A.   That's right.
 9  Q.   And that's relatively early in the
10    development of the valley, isn't it?
11  A.   Yes.
12        MR. MCGINNIS: Can you hear me okay?
13        CHAIRMAN NOBLE: Don't get nervous.
14    We'll take care of you.
15        MR. MCGINNIS: I'm not nervous.
16        CHAIRMAN NOBLE: Unaccustomed as you are
17    to public speaking.
18        MR. MCGINNIS: Yeah.  First time for
19    everything.
20        BY MR. MCGINNIS: 
21  Q.   1874 is relatively early in the development
22    of the valley; is that right?
23  A.   Yes.  Well, before a lot of the diversion
24    dams existed on the Salt River.
25  Q.   And is it your understanding that Hayden's
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 1    Mill was located directly on the river?
 2  A.   It was directly on the river just near Tempe
 3    Butte.
 4  Q.   And I think you talked a little bit earlier
 5    about flour for the mill being supplied to, among other
 6    people, military posts in the territory?
 7  A.   Correct.
 8  Q.   And do you know whether there were military
 9    posts that were located on or adjacent to the Salt and
10    Verde Rivers upstream from Hayden's Mill?
11  A.   Two of them that come to mind right away are
12    McDowell and also Camp Verde.
13  Q.   And you also mentioned, I think, that some of
14    the wheat for the mill came from the Salt River Pima
15    Indians; is that right?
16  A.   That's correct.
17  Q.   And were those folks also located directly on
18    the river upstream from the mill?
19  A.   They were downstream from the mill at the
20    junction of the Salt and Gila Rivers.
21  Q.   Okay.  I'm just talking about the Salt River
22    Pimas now, not the Gila River Pimas.
23  A.   Oh, yes.
24  Q.   The Salt River Pima Reservation, was it
25    upstream from the mill?
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 1  A.   Yes, it was upstream.
 2  Q.   As a matter of fact, we just looked at it a
 3    few minutes ago?
 4  A.   Right.
 5  Q.   There was also some of that wheat that came
 6    from the Gila River Reservation; is that right?
 7  A.   Yes.
 8  Q.   And is a portion of the Gila River
 9    Reservation on the Salt River down near the Gila River
10    confluence?
11  A.   Yes, it is.
12  Q.   Does anything in the document that the Land
13    Department submitted as Evidence Item Number 14 ever
14    mention any of the supplies for the mill or the
15    products from the mill being transported on the river?
16  A.   No.
17  Q.   Let's look at Item Number 15 there, which is
18    just below that, and this is also relating to Hayden's
19    Flour Mill; is that right?
20  A.   That's correct.
21  Q.   In the first paragraph of that Item 15 on
22    Page -- let's go to Page 18, sorry, the next paragraph.
23        Page 18, the first paragraph talks about
24    Charles Hayden was a major advocate for road
25    development.  Do you see that?
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 1  A.   Yes.
 2  Q.   Is this the same guy who tried to float logs
 3    down the Salt River in Tempe?
 4  A.   Yes, it is.
 5  Q.   The same guy who lived on the banks of the
 6    river?
 7  A.   Yes.
 8  Q.   Same guy who operated a mill on the banks of
 9    the river?
10  A.   Yes, and he used water power from the river
11    to operate his mill.
12  Q.   Did he run a ferry across the river?
13  A.   He did, and we have seen photographs of the
14    ferry, and we've also seen the ford near where his mill
15    was located.
16  Q.   In this document submitted by the Land
17    Department, it talks about him being a major advocate
18    for road development.  Do you see that?
19  A.   Yes.
20  Q.   Do you see anything that talks about Charles
21    Hayden being a major advocate for navigation on the
22    Salt River?
23  A.   No.
24  Q.   The same paragraph there on Page 18 talks
25    about Hayden distributing flour and grain to all parts
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 1    of the territory and can frequently furnish back
 2    freights to their advantage.  Do you see that?  It's
 3    toward the bottom of that first full paragraph on 18.
 4  A.   Yes, I see that.
 5  Q.   Do you know what back freights are?
 6  A.   Essentially -- well, Hayden wanted to try and
 7    entice as many people to bring their grain to his mill
 8    as possible, and he realized that if wagons were
 9    carrying the grain to the mill, they might need to --
10    depending on where the resulting flour was going, they
11    might not be going back completely full.  And so he was
12    essentially saying I've got contacts and I can provide
13    you with other goods to transport, so that you don't
14    have to take your wagons back completely empty and at a
15    loss.
16  Q.   As a professional historian, did you find any
17    significance of that back freight concept for purposes
18    of navigability?
19  A.   In the fact that he was saying he could
20    provide material going back to where these wagons were
21    going, and presumably some of them were going along the
22    Salt River, and he's saying he can provide other things
23    for them to carry going back, indicated to me that the
24    river was likely not being used for transportation.
25  Q.   Okay.  Let's skip over to Page 19, Item 29.
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 1        Pay no attention to the fact that there's
 2    nothing on the screen.  Let's just keep going on the
 3    paper, all right?  Is that okay with you?
 4  A.   Yes.
 5  Q.   You've got a paper copy?
 6  A.   Paper is fine.
 7  Q.   Item 29 talks about a 1908 booklet that was
 8    used to promote the Salt River Valley; is that right?
 9  A.   Yes, and this was, again, another item
10    submitted by the Land Department as one of its
11    exhibits.
12  Q.   Is this another example of -- even though
13    it's not a newspaper, it's another example of the kind
14    of boosterism you were talking about?
15  A.   Very much so.
16  Q.   Toward the end of that paragraph, in
17    something you're quoting there, next to the last
18    complete line talks about multiple advantages to the
19    Salt River region, and there you're quoting, good roads
20    to market.  Do you see that?
21  A.   Yes, and I should point something out here.
22    The booklet is not paginated, and so in order to find
23    the relevant place in it, you need to go to the end of
24    the book and look at question number 26, which question
25    number 26 -- this booklet, again, was meant to be
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 1    handed out to prospective settlers or to be mailed to
 2    other communities, and question 26 was sort of like a
 3    frequently asked question type thing that we would see
 4    today.
 5        And question 26 says, "What advantage does
 6    this valley," meaning the Salt River Valley, "offer to
 7    the farmer over other sections?"  And here the booklet
 8    lists multiple advantages to the Salt River region,
 9    including, quote, good roads to market.  But there's no
10    similar discussion of the Salt River being capable of
11    carrying any kind of goods.
12  Q.   In your review of these documents as a
13    professional historian, did you find any significance
14    in the fact that that 1908 booklet talked about good
15    roads to market, but never mentioned transporting
16    anything on the river?
17  A.   Correct, and it also corroborated the fact
18    that the newspapers were booster-oriented as well, and
19    they did not indicate that the Salt River could be used
20    for transportation on a reliable basis.
21  Q.   After you submitted your declaration in July,
22    did the parties continue to submit other historical
23    documents in the record?
24  A.   Yes.
25  Q.   Did you continue to look at those documents?
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 1  A.   Whenever I got them, I did.
 2  Q.   I'm going to hand you a copy of
 3    Exhibit C026I.
 4  A.   Do I need a copy of that?
 5  Q.   Probably more so than any of us.
 6        CHAIRMAN NOBLE: I think we thought you
 7    just had it photographically engrained.
 8        THE WITNESS: Yeah.
 9        CHAIRMAN NOBLE: Yeah.
10        MR. MCGINNIS: Can I steal one back,
11    Joe?
12        CHAIRMAN NOBLE: Well, he can have mine.
13        MR. MCGINNIS: No, you're the second
14    person that needs one.
15        CHAIRMAN NOBLE: It seems that the
16    copier wasn't working too well.  We may have been short
17    a copy or two up here.
18        MR. MCGINNIS: Oh, I'm sorry.
19        BY MR. MCGINNIS: 
20  Q.   C026I is a document that SRP submitted.  If
21    you look on the second page there, it says "Up Salt
22    River."
23        Do you see that?
24  A.   The page with the title?
25  Q.   Yes.
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 1  A.   Yes, I see it.
 2        CHAIRMAN NOBLE: Mr. McGinnis, is that
 3    the page that -- the second page in and it's 1/6 in the
 4    bottom right-hand corner?
 5        MR. MCGINNIS: Yes.
 6        CHAIRMAN NOBLE: Okay.
 7        BY MR. MCGINNIS: 
 8  Q.   Do you see that?
 9  A.   Yes, I do.
10  Q.   Does this document discuss a 19th century
11    phrase or idiom "Up Salt River"?
12  A.   It does.
13  Q.   And was that a term that was used in the
14    1800s and early 1900s to describe politicians who are
15    in trouble or in a fight for his or her political life?
16  A.   Typically, yes.
17  Q.   And did the phrase "Up Salt River" derive
18    from the Salt River in Arizona or some other Salt
19    River?
20  A.   It derived from the Salt River in Kentucky.
21  Q.   Does this 18th century, 19th century idiom
22    constitute an example of one of the reasons why people
23    trained in historical research should be the ones doing
24    the historical research?
25  A.   Yes, and I should point out here that at
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 1    least two of the items, quote/unquote, that the Land
 2    Department submitted referenced the Salt River and
 3    going up the Salt River, and these are discussed in my
 4    declaration, when, in fact, the Salt River being
 5    discussed there was in relation to this particular
 6    idiom and was in relation to the Salt River in
 7    Kentucky, not the Salt River in Arizona.
 8  Q.   And when Dr. August testified, were you here
 9    for that?
10  A.   No, I was not here for his testimony.
11  Q.   Did you get a chance to read the transcript?
12  A.   I have not read it yet.
13  Q.   He's also a Ph.D. historian, like yourself,
14    isn't he?
15  A.   Yes, he is.
16  Q.   When he testified, he talked about some
17    courses he had had in graduate school when he was a
18    history major on something called historiography?
19  A.   Historiography.
20  Q.   Historiography.  You can tell I wasn't a
21    history major because I can't even say the word.
22        Can you tell us what historiography is?
23  A.   Historiography is the history of how history
24    is studied, because whoever writes history in different
25    generations typically has assumptions and prejudices
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 1    and values determined by when they were doing their
 2    writing.
 3        A good example might be that American history
 4    that was written in the 1950s, shortly after World War
 5    II and during the rise of the communist Soviet Union,
 6    tended to have American history as being portrayed as
 7    being very patriotic and glowing and filled with
 8    greatness.  Whereas if you look at American history
 9    that was written in the era of the late 1960s and early
10    1970s, when there were a lot of protests against the
11    Vietnam War, that particular type of history tended to
12    be written more with a negative viewpoint.  Typically,
13    a lot of the history, for example, in that time period
14    was written from the perspective of what was happening
15    to minorities and, likewise, how minorities and women
16    helped shape American history, rather than strictly
17    just white men doing great things.
18  Q.   And I think you testified when we were here
19    last time that you have both a Master's and a Ph.D. in
20    American history?
21  A.   That's correct.
22  Q.   Or in history?
23  A.   In American history.
24  Q.   And while you were taking those courses, did
25    you have any coursework on things related to
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 1    historiography?
 2  A.   Absolutely.  One of the assumptions when you
 3    pass your doctoral exams, at least at the University of
 4    California, is that by that particular point in time
 5    you're familiar with all of the main historical authors
 6    of any kind of American history and the time period in
 7    which they wrote their history and how that might have
 8    shaped their views about history.
 9  Q.   Did you also have coursework in, for lack of
10    a better term, research methodology, how you go about
11    studying history?
12  A.   Absolutely.
13  Q.   Let me hand you one more exhibit here.
14  A.   I think I need a copy too.
15  Q.   I keep forgetting about you, Doug.  I'm
16    sorry.
17  A.   Thank you.
18  Q.   What I've handed you, Dr. Littlefield, is
19    from C028 in the record, which is State Land Department
20    Exhibit 274.  Do you see that on the front?
21  A.   Yes, I do.
22  Q.   And is this an article from the Bisbee Daily
23    Review dated November 2, 1902?
24  A.   That's what the full page, where the article
25    is located, identifies it as being.
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 1  Q.   Is it your understanding this is a document
 2    that was submitted by the State Land Department in this
 3    proceeding?
 4  A.   Yes, I've seen this before.
 5  Q.   And to his credit, this is not one of the 25
 6    boating accounts that Mr. Fuller listed as a successful
 7    boating account on the Salt River, is it?
 8  A.   I don't recall.  I think it might be one of
 9    them.
10  Q.   We'll get to that.
11  A.   Okay.
12  Q.   So this article says "Boats for Salt river
13    will leave from the foot of Brewery Gulch at 6 a.m.
14    November 5th.  Book your passage with Dan Hankins on
15    Main Street.  Route lies via San Pedro to Gila, then
16    down Gila to Salt River."
17        Did I read that right?
18  A.   You did.
19  Q.   Is it your understanding, as a trained
20    professional historian, that this boat deals with
21    actually boating on the Salt River, this article deals
22    with actually boating on the Salt River?
23  A.   This article indicates, well, a couple things
24    to me.  First of all, I would be a little suspicious
25    about the phrase "Brewery Gulch."
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 1  Q.   That actually does exist, but...
 2  A.   Okay.  Well, maybe it exists, but simply the
 3    fact that they're referring to the foot of Brewery
 4    Gulch, to me, would raise some questions in my mind.
 5        But, secondly, the --
 6  Q.   Mr. Helm is laughing because he's probably
 7    been there.
 8        MR. HELM: Mwah?
 9        BY MR. MCGINNIS: 
10  Q.   Go ahead.  I'm sorry.
11  A.   I'm sorry.  What was your question, again?
12  Q.   My question was, can you tell -- come to a
13    conclusion by looking at this article about whether
14    this article deals with actual boating on the Salt
15    River, or is it referring to the idiom we just talked
16    about?
17  A.   Oh, it's likely referring to the idiom,
18    because it references being "Notice to Candidates."
19  Q.   And in the context of knowing what that idiom
20    is, that would be helpful for determining the viability
21    of this article as something that would support
22    navigability on the river?
23  A.   And also the fact that the article doesn't
24    say that they actually carried out the navigation.  It
25    just said that something might happen in the future.
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 1  Q.   Let's do a little more on the historical
 2    newspaper articles.
 3        Doug, do you have this?
 4  A.   I do.
 5        DIRECTOR MEHNERT: Is that an exhibit?
 6        MR. MCGINNIS: No.  Well, I'll explain.
 7        BY MR. MCGINNIS: 
 8  Q.   What I've handed out, Dr. Littlefield, is
 9    actually not a new exhibit.  It's a compilation of
10    several things that are already in the record.  Is that
11    your understanding?  Have you seen this before?
12  A.   I have seen it before, yes.
13  Q.   So this document, the first four or five
14    pages are a table from Mr. Fuller's PowerPoint, which
15    is -- I think I copied this one from State Land
16    Department 351, but it's my understanding it's the same
17    in 364.
18        CHAIRMAN NOBLE: Mr. Helm?
19        MR. HELM: Yes.  Could we get either an
20    exhibit number on this or something, since --
21        MR. MCGINNIS: I'm getting there.
22        MR. HELM: -- it's a compilation, so we
23    can ID it.
24        MR. MCGINNIS: I don't think it's going
25    to be an exhibit number, but if you let me --
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 1        MR. HELM: Some way to identify it other
 2    than just having to --
 3        MR. MCGINNIS: I gotcha.  We have not
 4    submitted it as an exhibit, only because everything in
 5    here is already in the record.  It's just a compilation
 6    of other exhibits.  If you would like us to, we can
 7    certainly submit it and have another number.
 8        CHAIRMAN NOBLE: For instance, I notice
 9    on the first page, up in the right-hand corner it says
10    "SLD 351."
11        MR. MCGINNIS: That's the only thing
12    that's different from what's in Mr. Fuller's
13    PowerPoint.  What we did is we took the slides from
14    Mr. Fuller's PowerPoint, put the "SLD 351" on it to
15    identify it, and numbered down the left-hand margin.
16    And what's under the tabs are documents that are
17    already in the record.  Again, if you would like us to
18    submit this as a separate exhibit, certainly can.  I
19    just didn't want to clog the record up any more than it
20    already had.
21        CHAIRMAN NOBLE: How are we going to
22    identify where in the record these documents are?
23        MR. MCGINNIS: We're going to identify
24    each one of these documents as we talk about them.
25        CHAIRMAN NOBLE: Okay.
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 1        MR. MCGINNIS: But if somebody wants --
 2        CHAIRMAN NOBLE: Mr. Helm, do you have
 3    any other comments on it?
 4        MR. HELM: Do what you want.  My comment
 5    is still, when we ultimately end with this thing, there
 6    will be a massive record, and as we've talked lots of
 7    times, we don't get too technical and mention the
 8    number, and it would be handy to have a note that the
 9    number such and such is a compilation of --
10        MR. MCGINNIS: How about --
11        CHAIRMAN NOBLE: Okay, just a second.
12    Let's jump to Number 1, Tab Number 1.
13        MR. MCGINNIS: Yes.
14        CHAIRMAN NOBLE: Walk us through that,
15    as far as the record is concerned.
16        MR. MCGINNIS: Tab Number 1, if you turn
17    to Tab 1, there's a big page that says "5," and that's
18    because it's State Land Department's Exhibit Number 5.
19        CHAIRMAN NOBLE: Okay.
20        MR. SLADE: But that's not the exhibit
21    number.  That's the State Land Department tab number.
22    So it would be important to have the exhibit number.
23    And I'm not sure if this includes the entire exhibit or
24    just portions that you come up with.
25        MR. MCGINNIS: Okay.  Here's what we'll
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 1    do.  If you give us what the next exhibit is, and
 2    either today or tomorrow or Monday, we'll submit this
 3    whole thing again as a new exhibit.  Again, I was just
 4    trying not to add things to the record that were
 5    already in there.  But I think it would be helpful for
 6    the Commission to have.  That's why we copied it.  It's
 7    all of the documents that allegedly support
 8    Mr. Fuller's boating accounts all in one handy-dandy
 9    little book.
10        CHAIRMAN NOBLE: Are they all from
11    351 SLD?
12        MR. MCGINNIS: No.
13        CHAIRMAN NOBLE: Okay.
14        MR. MCGINNIS: The only thing that's
15    from 351 is the table.
16        CHAIRMAN NOBLE: What's our number,
17    George?
18        DIRECTOR MEHNERT: 0248.
19        CHAIRMAN NOBLE: 0248.
20        MR. MCGINNIS: 0248?  048.
21        DIRECTOR MEHNERT: I'm sorry, 048.
22    You're right.
23        MR. MCGINNIS: Okay.  We will submit
24    this.
25        CHAIRMAN NOBLE: 048 is the number of
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 1    this exhibit.
 2        MR. MCGINNIS: It might take us a couple
 3    days, because I'll have to put in slip sheets instead
 4    of tabs in order to get it scanned and under George's
 5    system, but I'll be happy to do that.
 6        THE WITNESS: What was the exhibit
 7    number, again?
 8        MR. MCGINNIS: C048.
 9        DIRECTOR MEHNERT: C048.
10        THE WITNESS: C048.
11        MR. SLADE: And I would just note that
12    this is SRP's interpretation of Mr. Fuller's evidence
13    for the accounts.  This isn't necessarily what
14    Mr. Fuller would say are his documentary newspaper
15    articles or whatever he has that support his historical
16    accounts.  We haven't seen this, so we don't know if
17    it's, in fact, complete or not.
18        CHAIRMAN NOBLE: And, Mr. Slade, I
19    believe that the submission here is simply excerpts
20    from Mr. Fuller's evidence, and the exhibit itself
21    doesn't contain opinions or qualifications of those
22    excerpts.  It just has the excerpts, and now I believe
23    Dr. Littlefield's going to be asked to testify about
24    excerpts.
25        MR. SLADE: Sure.  And my only point is
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 1    we don't know if these are all the excerpts that
 2    support that particular boating account or some of
 3    them, and I'm just noting that for the record.
 4        MR. MCGINNIS: And we will go through
 5    the citations to the record on each one of these in
 6    painful detail over the next couple hours, and
 7    Mr. Slade will have an opportunity to cross
 8    Dr. Littlefield on them and Mr. Fuller will have a
 9    chance for rebuttal.  I mean I think we have to do it
10    that way.
11        CHAIRMAN NOBLE: Yeah, you do.  Is this
12    Tylenol painful, or am I going to need something
13    heavier?
14        MR. HELM: I'd go for the heavier stuff,
15    if I were you.
16        CHAIRMAN NOBLE: Oxycontin, huh?
17        MR. MCGINNIS: I think you'll find it
18    informative.  Let's just say that.
19        CHAIRMAN NOBLE: Please proceed.
20        MR. MCGINNIS: Okay.
21        CHAIRMAN NOBLE: Actually, let's not
22    proceed.  Let's take a break 15 minutes, 10 after.
23        (A recess was taken from 9:56 a.m. to
24        10:10 a.m.)
25        CHAIRMAN NOBLE: Mr. McGinnis, can you
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 1    go ahead and start?
 2        MR. MCGINNIS: Yes.  Thank you,
 3    Mr. Chairman.
 4        BY MR. MCGINNIS: 
 5  Q.   Dr. Littlefield, before we get started I'm
 6    going to hand you a copy of Mr. Fuller's October 15th,
 7    2015 PowerPoint presentation that's State Tab
 8    Number 364.  I believe it's part of Exhibit C030.  I'm
 9    handing you a color copy for your use this morning.
10        We talked some about your training as a
11    historian earlier.  Did you have any specific training
12    during your coursework that related to the reliability
13    of historical newspaper articles?
14  A.   Yes, I did.
15  Q.   And based on that training, do you have an
16    opinion as to how the accuracy of a historical
17    newspaper article normally relates to the time between
18    the event and the article?
19  A.   That's correct.  The closer in time that
20    the -- well, let me rephrase that.
21        The closer chronologically in time that a
22    particular event is covered by a newspaper, the general
23    supposition is, is that it's probably going to make the
24    article more reliable; but, again, as I said earlier in
25    my testimony, you would need to take into consideration
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 1    looking at multiple other historical documents even to
 2    test that reliability.
 3  Q.   And is that proposition generally accepted
 4    among professional historians?
 5  A.   Again, with the caveat that I just mentioned;
 6    that you never can completely trust a newspaper's
 7    article, necessarily, like any other document for that
 8    matter, but newspapers in particular.  And so you need
 9    to corroborate them very carefully.  But, generally
10    speaking, the closer in time that the article is to
11    when the event occurred, the probability goes up that
12    the article is most likely reliable.
13  Q.   How about the relationship between the
14    reliability of the article and the distance between the
15    place where the event occurred and the place where the
16    newspaper's published; is there some general feeling
17    about that?
18  A.   Essentially the same as the proximity in
19    time.  The further away you get from a particular -- a
20    newspaper is from a particular event, the assumption
21    is, is that the reliability goes down.
22        And that's especially true in the
23    19th century, when there weren't other means of
24    corroborating what took place in a more distant place,
25    other than correspondence or a newspaper that might
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 1    have been mailed, hypothetically.  A Prescott newspaper
 2    that might have been mailed to Phoenix, for example,
 3    the people in Phoenix might not be able to necessarily
 4    rely completely on what was published in the Prescott
 5    paper.
 6        So the further away you get between the --
 7    geographically between the event and the newspaper, the
 8    reliability goes down.
 9  Q.   Is that proposition also generally accepted
10    among professional historians?
11  A.   Yes.
12  Q.   You now have a copy of what's now been marked
13    as Exhibit C048.  Do you have that in front of you?
14  A.   I do.
15  Q.   That lists 25 different historical boating
16    accounts in Mr. Fuller's table; is that right?
17  A.   That's the way I understand it, yes.
18  Q.   Okay.  And those have been numbered in red
19    down the left margin 1 through 25?
20  A.   Right, and those are, the way I understand
21    it, are your numbers, not Mr. Fuller's.
22  Q.   Correct.
23  A.   Yes.
24  Q.   And the period that's covered by these
25    accounts, the first one is in May 1873, according to
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 1    Mr. Fuller's table, and it goes down to June 1919, do
 2    you see that, for Number 25?
 3  A.   Yes, I do.
 4  Q.   Is that approximately 46 years?
 5  A.   Yes, roughly.
 6  Q.   Does the fact that there are only 25
 7    newspaper accounts of boating on the Salt River over
 8    the course of 46 years mean anything to you, as a
 9    professional historian?
10  A.   I think I said this earlier in my testimony
11    today, but I would have -- if the Salt River had been
12    reliable for transportation, I would have expected to
13    have seen many, many more newspaper articles about it,
14    including advertisements for carrying goods on the
15    river, frequency of departures, which you see all the
16    time in the Yuma newspapers.
17        And so the fact that there are, on average,
18    less than one article per year underscores to me how
19    unusual these boating attempts or events were.
20  Q.   Have you reviewed the table prepared by
21    Mr. Fuller, as well as the supporting newspaper
22    accounts that are contained in Exhibit C048?
23  A.   I have.
24  Q.   As a general matter, after reviewing that
25    information, do you think some of these trips likely
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 1    did occur?
 2  A.   Yes.  I'm fairly certain that some of them
 3    did occur, with varying degrees of success.
 4  Q.   Do you think some of these trips have details
 5    in the newspaper articles that are likely incorrect or
 6    exaggerated?
 7  A.   Absolutely.
 8  Q.   Are there some of the accounts that there's
 9    no way to know if they ever happened at all?
10  A.   Many of the accounts are something along the
11    lines of so-and-so plans to take a boat down the river
12    tomorrow; but then there's never any follow-up saying
13    that they actually did it.
14  Q.   Okay.  Let's start taking a look at what I
15    have as Number 1 there on that table in front of C048.
16    This, according to Mr. Fuller's table, is 5 tons of
17    wheat in a flat boat, May 1873.  Do you see that one?
18  A.   I do.
19  Q.   And I've given you a copy of Mr. Fuller's
20    PowerPoint, if you could turn to Slide 158.
21        Mr. Heilman has it up on the screen there.
22        Is this your understanding of Mr. Fuller's
23    rendition of the 1873 flat boat account?
24  A.   Yes, and I saw this.  I saw his presentation
25    when he gave it.
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 1  Q.   And he cites his source there at the bottom
 2    of that page.  Do you see what he says under what
 3    newspaper he cites as his source?
 4  A.   He cites the Weekly Arizona Miner, May 3rd,
 5    1873.
 6  Q.   Okay.  Turning to Tab 1 in Exhibit C048, do
 7    you see the first page has a 5 on it?  Do you see that?
 8  A.   Yes, I do.
 9  Q.   Can you look on the third page of that tab
10    and see if that's the Weekly Arizona Miner published on
11    May 3rd, 1873?
12  A.   Yes, it is.  The print in my copy in the book
13    is pretty small, but I can read it on the screen.
14  Q.   And for the record, my understanding, this is
15    part of C002, and it's Land Department Tab or Exhibit
16    Number, whatever you call it, Number 5.
17        Let's take a look at this newspaper account
18    that relates to Mr. Fuller's account Number 1.  Where
19    did this account occur?  Do you know?  Where did the
20    actual trip allegedly occur?  Would it have been in
21    Phoenix?
22  A.   Near Phoenix, yes.
23  Q.   And where was the newspaper published?
24  A.   The newspaper was published in Prescott.
25  Q.   And if you turn back to what's the second
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 1    page of this exhibit under Tab 1, the entire account
 2    consists of six lines in one paragraph; is that right?
 3  A.   Yes, the first six lines under the heading
 4    Items.
 5  Q.   As a matter of fact, it's all one sentence;
 6    isn't this right?
 7  A.   Yes.
 8  Q.   And if you look back to the full page of that
 9    article that Mr. Heilman has on the screen, that six
10    lines appears in the second column.  Do you see that
11    right there?
12  A.   Yes, do.
13  Q.   Is that the six lines we're talking about --
14  A.   Yes.
15  Q.   -- the one sentence?
16        If you look at the top of that column, can
17    you read there what it says up at the very top?
18  A.   The heading at the very top of the column is
19    Maricopa County and then a parenthetical subheading
20    Correspondence of the Arizona Miner.
21  Q.   And, again, I think we've established you
22    have a lot of experience looking at these historical
23    newspapers; is that correct?
24  A.   That's true.
25  Q.   What does it mean to you for something to be
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 1    listed in a column that says "Correspondence of the
 2    Arizona Miner"?
 3  A.   That this was a letter or perhaps a newspaper
 4    that was mailed to another community, and the other
 5    community then printed it verbatim.
 6  Q.   So would somebody in Prescott associated with
 7    a newspaper have written this article, or would it have
 8    been written in a letter from someplace else?
 9  A.   It would have come from Maricopa County.
10  Q.   As a general matter, would the editor of the
11    Prescott newspaper have fact-checked the things in that
12    letter?
13  A.   Very, very -- it would have been extremely
14    rare for them to have fact-checked it.  They would just
15    take this material from Maricopa County and print it
16    verbatim.
17  Q.   And if you look in Mr. Fuller's table at the
18    front of Exhibit C048, he lists this account as May
19    1873.  Do you see that?
20  A.   I do.
21  Q.   Okay.  And the newspaper is dated May 3rd,
22    1873; is that right?
23  A.   That's right.
24  Q.   Is there a different date here on the
25    correspondence that came from Maricopa County?
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 1  A.   Underneath the heading and the subheading,
 2    then there's a letterhead that reads "Phoenix, Maricopa
 3    County, Arizona, April --" I can't tell if it's 25th or
 4    23rd, 1873.
 5  Q.   Can you blow that a little more so we can
 6    read that?
 7  A.   April 25th, 1873.
 8  Q.   Okay.  So the information in that account
 9    came from a letter that was dated April 25th, 1873; is
10    that right?
11  A.   That's right.
12  Q.   Do you know what day of the week April 5th,
13    1873 happened to be?
14  A.   April 25th?
15  Q.   Yes.
16  A.   No, I don't.
17  Q.   Take a look at the blowup of the article.
18    The second paragraph there that's not about this thing
19    talks about Wednesday, the 23rd.  Do you see that?
20  A.   I do.
21  Q.   If Wednesday was -- the 23rd was a Wednesday,
22    then the 25th would have been a Friday?
23  A.   That's correct.
24  Q.   In the article itself, in the one paragraph,
25    it talks about doing something last week.  Do you see
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 1    that?  "Salt River, craft as last week, Vandermark and
 2    Kilgore."
 3  A.   Oh, brought their 5 tons of wheat down.  Yes,
 4    I see that.
 5  Q.   So if somebody is writing an article on a
 6    Friday or letter on a Friday and they're talking about
 7    last week, they would be talking about the prior week;
 8    isn't that right?
 9  A.   Probably.
10  Q.   So would that have put this trip sometime at
11    about mid April?
12  A.   It's certainly sometime in April.
13  Q.   Let's go back to Mr. Fuller's PowerPoint,
14    Exhibit 364, Slide 158.
15        You have a hard copy there, don't you, Doug?
16  A.   Yes, I do.
17  Q.   Okay.  Mr. Fuller, in the final version of
18    his PowerPoint, included this hydrograph in the upper
19    right.
20        Can you blow it up a little bit, Jeff?
21        So Mr. Fuller had this account in May, which
22    is where his big red box is.  Do you see that?
23  A.   I do.
24  Q.   And I know you're not a hydrologist, but just
25    from reading a graph, can you tell that if this account
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 1    actually was in April, it would have been at a time
 2    where there was typically much higher flows than in
 3    May?
 4  A.   Again, I'm not a hydrologist, but that's the
 5    way I understand what the -- as a layperson, what that
 6    curve means.
 7  Q.   Do you have anything else to say about this
 8    account, other than what we've covered?
 9  A.   Just a couple of things, if we could blow up
10    the zoom version.  First, I wanted to comment that that
11    six-line, one-sentence description is a very sweeping
12    statement, and it's essentially wishful thinking.  It's
13    typical of the boosterism that I've commented on
14    before.  It doesn't necessarily mean that the river was
15    completely navigable.  It just means that the newspaper
16    editor, or whoever wrote the letter, was hoping that
17    this might be an indication that it might be navigable.
18        And by way of comparison, if you go down in
19    the same article, just to show the same type of thing,
20    down to the paragraph that begins "A thing of beauty is
21    a joy forever."
22  Q.   Is it right where I'm pointing right there?
23  A.   Yes, and then go down to the last four lines
24    that begins with "Let our farmers."
25        "Let our farmers make gardens, plant fruit
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 1    and shade trees, cultivate flowers and music, and spend
 2    something for the ornamental, and Salt River Valley
 3    will become noted for happy homes."
 4        This is typical of the kind of boosterism
 5    that these newspapers had, and I think, although
 6    they're talking about the gardens and the homes there,
 7    the same type of language I would think would apply to
 8    the comment about the Salt River being navigable.  It
 9    was wishful thinking and something that the newspaper
10    would want to brag about if it potentially became true.
11  Q.   As a matter of fact, I think you said earlier
12    that this was in a letter written by somebody in the
13    Phoenix, Maricopa County area to a Prescott paper.  So
14    they were already sort of talking about outside of
15    their -- talking to people outside of their area?
16  A.   And they're bragging about their area.
17  Q.   Anything else on this account?
18  A.   No.
19  Q.   Okay.  Let's go to Number 2 on Mr. Fuller's
20    table.  That is Hayden canoe and logs, June 1873.  Do
21    you see that?
22  A.   Yes.
23  Q.   Okay.  And if you go to Mr. Fuller's
24    PowerPoint, Exhibit 364, on Slide 159, which you should
25    have in front of you, do you see at the bottom there he
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 1    cites his sources?
 2  A.   I do.
 3  Q.   Does he cite the Arizona Citizen, June 14th,
 4    1873, and the Arizona Weekly Miner, June 21st and 28th,
 5    1873?
 6  A.   Yes.
 7  Q.   Would you go to Tab Number 2 in Exhibit C048?
 8    The first thing there has a 1 on it.  Do you see the 1?
 9  A.   I do.
10  Q.   And I understand that's State Land's Document
11    Number 1 as part of C002.
12        If you go to the full page of that document,
13    can you tell me what newspaper that was from and where
14    it was published, when it was published?
15  A.   This newspaper is the Tucson Citizen,
16    June 14th, 1873.
17  Q.   So is that the first one of the newspapers
18    that Mr. Fuller cited on Slide 159 of his PowerPoint?
19  A.   Yes, I think so.  He says it's the Arizona
20    Citizen, but it's the Tucson Citizen.
21  Q.   Do you know of any other Citizen newspaper
22    that was published in Arizona about this time?
23  A.   No.
24  Q.   This account of Hayden, do we know whether
25    this was an actual attempt to float a commercial amount
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 1    of logs or just a reconnaissance trip?
 2  A.   This was a reconnaissance trip.
 3  Q.   Actually, blow that up a little bit, Jeff.
 4        Hayden talks about -- the article talks about
 5    "examining the country and the river with a view of
 6    floating saw logs down to his ferry."  Do you see that?
 7  A.   Yes.
 8  Q.   And this paper, where did you say it was
 9    published?
10  A.   Tucson.
11  Q.   If you go to the full --
12        Unblow that up, Jeff, a little bit.  A little
13    more.
14        If you go down to the bottom of the third
15    column, do you see this article right here that says
16    "Notice"?
17  A.   Yes.
18  Q.   Blow that one up for me, Jeff.
19        What's that notice about?
20  A.   The notice reads the "Colorado Steam
21    Navigation Company's Steamship Newbern, Leaves
22    San Francisco for mouth of Colorado river on first of
23    every month, connecting with river boats.  Freight
24    landed at Yuma in 12 days from San Francisco.  Agencies
25    of the Company, 610 Front Street, San Francisco,
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 1    California."  It looks like either Yuma or Vuma and
 2    "Ehrenberg, A.T.  J. Polhamus, Jr., General
 3    Superintendent."
 4  Q.   So is that notice about steamships going up
 5    and down the Colorado?
 6  A.   From San Francisco, yes.
 7  Q.   And is that the kind of newspaper article or
 8    notice that you were talking earlier about what you
 9    would normally see in something that was next to a
10    river that was actually navigable?
11  A.   Absolutely.
12  Q.   Let's go back to the body of this article
13    then.
14        The prior page, Jeff.  There you go.
15        And the first line of this article says
16    "Judge Hayden returned this week from a trip up toward
17    the head waters of Salt River."  Do you see that?
18  A.   I do.
19  Q.   And, again, this newspaper was published on
20    June 14th; is that right?
21  A.   Yes.
22  Q.   So we know that Mr. Hayden got back to Tucson
23    sometime before June 14th; is that correct?
24  A.   Right.
25  Q.   Sometime during the week prior to that?
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 1  A.   Yes.
 2  Q.   Okay.  Anything else you want to say about
 3    this particular article?
 4  A.   A couple of things.
 5        If you go to -- on the blowup version, the
 6    zoom version, go to the sixth line down.  It's talking
 7    about Hayden, and it says "and has become satisfied
 8    that the project is feasible."
 9        This is typical of the boosterism and sort of
10    optimism that these articles would try to convey.  But
11    if you go down to the seventh line from the bottom, the
12    line that begins "superior to any of the rivers in
13    Maine," and go to the sentence that follows.  "If such
14    should prove to be the case," meaning that the logs can
15    be floated, "it will materially reduce the price of
16    lumber in the settlements of Arizona, and will prove of
17    great advantage in the construction of the Texas
18    Pacific Railroad and the military telegraph."
19        Again, this is the type of optimism and
20    boosterism where the paper is projecting won't this be
21    wonderful if and when this actually can take place.
22  Q.   And, as a matter of fact, if you go back to
23    Mr. Fuller's own table on the first page of
24    Exhibit C408 [sic], he actually acknowledges this trip
25    as a failure; is that right?
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 1  A.   Yes.
 2  Q.   Under Success he has "No"?
 3  A.   Right.
 4  Q.   Back under Tab 2, let's go to the second
 5    exhibit.  It has 326 on the front page.  Do you see
 6    that?
 7  A.   I'm sorry.  Where are we now?
 8  Q.   The second exhibit under Tab 2 of the book.
 9  A.   Oh, the full page?
10  Q.   It's 326, the next article.
11  A.   Oh, okay.
12        Okay.
13  Q.   And for the record, my understanding, this
14    326 is the Land Department's tab number that showed up
15    in their exhibit under --
16  A.   Yes, I see that.
17  Q.   It's under Exhibit C028.
18        Can you look at the full page of this article
19    and tell me what paper it's from and when it was
20    published?
21  A.   This was the Arizona Weekly Miner, and it was
22    published Saturday morning, June 21, 1873.
23  Q.   And if you look back on Mr. Fuller's
24    Slide 159 in his PowerPoint, Exhibit 364, is that one
25    of the articles he cites there?
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 1  A.   Yes.
 2  Q.   And, again, this is also about the Hayden
 3    trip, isn't it?
 4  A.   Yes.
 5  Q.   And where was this paper published?
 6  A.   This paper was published in Prescott.
 7  Q.   And on the full page of this paper, it shows
 8    up in the second column from the right, down there
 9    where it's highlighted in the exhibit.  Do you see
10    that?
11  A.   Yes.
12  Q.   Again, looking at the top of that column, is
13    this an example of another situation where the article
14    wasn't really written by the newspaper in Prescott; it
15    was written by -- is this a letter that somebody wrote
16    from the Salt River Valley?
17  A.   Yes.  This is -- the heading of the column
18    reads "Salt River Valley, Correspondence of the Arizona
19    Miner, Phoenix, Maricopa County, Arizona, June 13th" or
20    17th, "1873."
21  Q.   And as we talked before, would the Prescott
22    newspaper editor have necessarily fact-checked this
23    letter from some person in the Salt River Valley?
24  A.   Highly unlikely, in my opinion.
25  Q.   Let's go back to the blowup version of that
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 1    same article, Jeff.
 2        If you look at the last sentence of this
 3    article, it says "Having found a good location where
 4    pines were plenty and good they made a canoe out of a
 5    tree and putting some logs into the river, left six of
 6    the party to drive them down while Hayden and Sugert
 7    returned home by Camp Apache, San Carlos and old Camp
 8    Grant."
 9        Do you see that?
10  A.   Yes.
11  Q.   Now, Hayden, at this time, did he live in
12    Tempe or did he live in Tucson?
13  A.   He lived in Tucson.
14  Q.   So does it make sense that Hayden would have
15    been going back through Camp Grant, San Carlos and Old
16    Camp Grant if he was going to Tucson?
17  A.   That would be my understanding.
18  Q.   And Sugert also was one of the guys that left
19    and went home with him that way, isn't he?
20  A.   Yeah, Sugert went with Hayden.  He did not
21    stay with the party with the boat and logs.
22  Q.   And this article, as a matter of fact, is
23    comprised of details that were given to them by Sugert?
24  A.   Yes.
25  Q.   So Sugert wouldn't have had much information
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 1    about the rest of the trip that he wasn't on, would he
 2    have?
 3  A.   No.
 4  Q.   Do we know for a fact, from looking at this
 5    article, what month this trip actually occurred?
 6  A.   Sometime prior to June of 1873.
 7  Q.   Mr. Fuller has it listed as June 1873, and
 8    that's when the articles were published, right?
 9  A.   That's when the letter was written that was
10    sent to the Arizona Weekly Miner.
11  Q.   Okay.  And we know that Hayden and Sugert,
12    who -- Sugert's the guy that gave the information.
13    They went home up through Camp Apache, San Carlos and
14    Camp Grant, all the way to Tucson?
15  A.   Right.
16  Q.   Do we have any way of knowing how long that
17    took them?
18  A.   No.
19  Q.   This article also, in the sentence I read
20    earlier, talks about putting some logs into the river.
21    Do you see that?
22  A.   Yes.
23  Q.   Does that tell you anything about whether
24    this was a commercial lumber drive or whether they were
25    just testing out to see if some logs would go through?
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 1  A.   The way I read it, they were just testing it
 2    to see if the logs would go through.
 3  Q.   If you go back to the full page version of
 4    this article, in the second column, about half the way
 5    down, there's an article that starts with the word
 6    "Merchandise."  Right there.  Do you see that article?
 7  A.   I do.
 8  Q.   Is that an article about moving goods down
 9    through the ocean to up the Colorado River?
10        See where it says "by steamer or sailing
11    vessel hence to the Colorado River"?
12  A.   Yes.
13  Q.   And is that, again, the kind of article that
14    you would see in a newspaper that was adjacent to a
15    river that was actually navigable?
16  A.   Absolutely.
17  Q.   Anything else you want to say about this
18    particular article?
19  A.   If we look at the blowup version, the zoom
20    version, I just want to stress the fact that Sugert did
21    not go with the canoe and the logs.  He went home with
22    Hayden; and as such, he probably was hoping that the
23    trip would prove to be a success, which might have
24    shaped his opinion that's described in the article
25    here.
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 1  Q.   The next article we have under that same tab
 2    has a slip sheet with a 6 on it.  Do you see that?
 3  A.   Yes.
 4  Q.   Okay.  Can you tell me where this article was
 5    published and when?
 6  A.   This article was published June 28th, 1873 in
 7    the Arizona Weekly Miner.
 8  Q.   And, again, looking back at Mr. Fuller's
 9    Slide 159 in Exhibit 364, is that the third newspaper
10    article that he cites?
11  A.   Yes.
12  Q.   If we go to the zoom version of that, this
13    one, actually, the Hayden party pronounced the scheme a
14    failure; is that right?
15  A.   Yes.  It says "The Hayden party, left up Salt
16    River to come down in a canoe and drive some logs with
17    them, have returned."
18        Meaning these are the people, not Sugert and
19    Hayden, but the ones that were left behind to test out
20    the navigability.  And they came back and reported that
21    it was actually a failure.
22  Q.   And they ended up losing their arms,
23    ammunition and provisions, excepting flour.
24        Do you see that?
25  A.   Yes.
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 1  Q.   At one point they came across a canyon where
 2    it was too narrow to allow logs.  Do you see that in
 3    there?
 4  A.   I do.
 5  Q.   And they had to abandon their boat?
 6  A.   And walk out, yes.
 7  Q.   Let's go back to the full page version of
 8    that article.  In the fourth column, do you see that
 9    part that says "Yuma County News," right there?
10  A.   Yes, I do.
11  Q.   If you look, the third paragraph there,
12    what's it say right there?
13  A.   "The Colorado steam navigation company's
14    river steamers were making excellent time and trips.
15    The Mohave had run down from Ehrenberg to Yuma - a
16    distance of one hundred and twenty-five miles - in six
17    hours."
18  Q.   Again, is that another example of the type of
19    newspaper article you would expect to see about a
20    navigable river?
21  A.   Yes, and another significant fact about this
22    is this is not one of those articles that says they
23    were going to put the boat in the water and then never
24    follow up on it.  This is one that says this actually
25    happened.
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 1  Q.   Another thing, on the prior paragraph than
 2    the one we just looked at, it says "The Colorado was
 3    rising.  Water within four feet of high water mark last
 4    year."
 5        Do you see that?
 6  A.   Yes.
 7  Q.   So at the same time, roughly the same time,
 8    that Hayden and his compatriots were having problems
 9    boating on the Upper Salt, at least on the Colorado
10    River watershed the river was rising and in one of its
11    highest points?
12  A.   And the boats were making excellent time,
13    according to the article.
14  Q.   Anything else about this article or about the
15    Hayden trip in general?
16        COMMISSIONER ALLEN: Question.
17        CHAIRMAN NOBLE: Yes.
18    
19        EXAMINATION BY COMMISSIONER ALLEN
20        COMMISSIONER ALLEN: When does maximum
21    flow occur on the Salt versus when it occurs on the
22    Colorado?
23        THE WITNESS: Commissioner Allen, I
24    can't answer that question.  I'm not a hydrologist.
25    That might be better asked of one of the hydrologists.
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 1        DIRECT EXAMINATION (CONTINUED)
 2        BY MR. MCGINNIS: 
 3  Q.   Okay.  Can we go on to the next article then?
 4  A.   I had another point.
 5  Q.   I'm sorry.  Go ahead.
 6  A.   On the zoom version of this article, aside
 7    from all the points that we've covered already about
 8    the difficulty that the group had coming down the river
 9    and how they had to abandon their boat and so on, I
10    think an important line is the very last sentence.
11    "Mr. Hayden is still sanguine of getting sufficient
12    timber on this side of the cañons."
13        Again, it's typical of the boosterism of the
14    era.  In other words, they're saying here this may have
15    been a failure to bring logs down through the canyon,
16    but, you know, Hayden is still hoping to be able to
17    find enough timber for his mill somewhere below the
18    canyons.
19  Q.   And, again, the Hayden account is one that
20    Mr. Fuller agrees with you was a failure; is that
21    right?
22  A.   That's right.
23  Q.   Number 3 on the table, on Mr. Fuller's table
24    on the front page of C048, it says Hamilton in a skiff,
25    January 1879.  Do you see that?
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 1  A.   Yes.
 2  Q.   And if you look at Slide 161 in Mr. Fuller's
 3    PowerPoint, Exhibit 364, State Land Department
 4    Exhibit 364, is this the one that talks about Hamilton
 5    and some other folks in a skiff in 1879?
 6  A.   Yes.
 7  Q.   And does Mr. Fuller cite his source here on
 8    that page?
 9  A.   He does.  He cites Arizona Sentinel,
10    January 25th, 1879.
11  Q.   If you look under Tab 3 in Exhibit C048, if
12    you look on the full version of that article, can you
13    tell where that newspaper was published and when?
14  A.   The Sentinel I believe was published -- I
15    can't tell from the article where it was published.
16  Q.   Did you say what date?  Can you tell me what
17    date it was?
18  A.   January 25th, 1879.
19  Q.   Can you tell from looking at that paper that
20    this article is the one that looks like it was cited by
21    Mr. Fuller on Slide 161 of his PowerPoint?
22  A.   Yes, it is.
23  Q.   And let's go to the blowup version of this
24    article.  This article, as a matter of fact, is part of
25    C018 under State Land Department Tab 128.
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 1        The blowup version of this article, have you
 2    read this one?
 3  A.   Yes, I have.
 4  Q.   Is there anything in here that refers to the
 5    Salt River?
 6  A.   This is almost exclusively about the Gila
 7    River.  In fact, the main title is "Phoenix to Yuma By
 8    Water," but the subheading says "The Gila River
 9    navigable" question mark.
10  Q.   So there's nothing in here at all that talks
11    about, uses the words "boating on the Salt River"?
12  A.   No.
13  Q.   And this document, if you look in the first
14    paragraph, right when the highlighting starts there,
15    the sentence under that, it does talk about them
16    building a skiff at Phoenix, correct?
17  A.   Yes, it does.
18  Q.   But does it say anything about them putting
19    that skiff on the Salt, or just the Gila?
20  A.   No, it only talks about on the Gila, and one
21    could interpret that to mean that they built it at
22    Phoenix and then hauled it to the Gila.
23  Q.   Could we blow that up just a little bit,
24    Jeff?
25        Toward the bottom of the article, and maybe
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 1    it's below what you have, this talks about the trip on
 2    the Gila apparently being successful, according to the
 3    article, and it says "It is now incumbent upon the
 4    enterprising citizens of Phoenix to make a pioneer
 5    shipment of produce to Yuma by water."
 6        Do you see that?"
 7  A.   I do.
 8  Q.   So the fact that it talks about a pioneer
 9    shipment of produce, would that lead you to believe
10    that there hadn't been a prior shipment of produce from
11    Phoenix to Yuma by water?
12  A.   That's correct.  And, again, it's typical of
13    the kind of boosterism or optimistic, wishful thinking
14    that characterized newspapers of this time.
15  Q.   And have you seen any subsequent articles
16    that talks about the citizens of Phoenix actually
17    taking the Yuma folks up on this and being enterprising
18    and making a pioneer shipment of produce to Yuma by
19    water?
20  A.   Again, it's wishful thinking and saying won't
21    this be wonderful if and when it happens.
22  Q.   Okay.  Let's go to the full page version of
23    that article, and up in the upper right-hand corner --
24    excuse me, upper left-hand corner of that page, do you
25    see this thing here that talks about S.P.R.R.?  What is


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(20) Pages 3622 - 3625







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 17
March 10, 2016


Page 3626


 1    that column there about?
 2  A.   This is the schedule for the Southern Pacific
 3    Railroad for trains and boats, and it gives when the
 4    trains and boats leave on a daily basis, and, also, it
 5    also lists where the ticket offices are if you want to
 6    take advantage of one of those modes of transportation.
 7  Q.   And the boats they're talking about there, is
 8    that probably steamers on the Colorado River?
 9  A.   Yes.
10  Q.   And is that another example of the kind of
11    things that you would have seen in a historical
12    newspaper that was near a place where there was
13    commercial transportation on water?
14  A.   Absolutely.
15  Q.   Go all the way to the right, right column,
16    down towards the bottom.  This is, again, on the full
17    page version of Tab 2 of this exhibit.  Excuse me,
18    Tab 3 of this exhibit.  You see this article right here
19    that talks about "Proposals for Flour"?
20  A.   Yes, I see that.
21  Q.   Is this proposal a solicitation by the United
22    States Army for bids to provide flour to various Forts?
23  A.   Correct.
24  Q.   Are some of those Forts on or near the Salt
25    River?
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 1  A.   They are.
 2  Q.   Have you ever seen anything about moving
 3    flour or any other produce or goods on the Salt River
 4    to any of those Forts?
 5  A.   No.
 6  Q.   Do you have anything else to say about this
 7    particular account?
 8  A.   If we could go back to the zoom version,
 9    going down to the very bottom, starting with I guess
10    it's the tenth line from the bottom, the sentence that
11    begins "By demonstrating."
12        It reads "By demonstrating that she," meaning
13    Phoenix, "has water communication with the markets of
14    the world, Phoenix can just make Prescott turn green
15    and bust with envy; by doing this she can oppose a
16    check on the exactions of the monster monopoly; if her
17    citizens will not stand the extortionate fares (ten
18    cents a mile by rail, twenty by stage) they can
19    navigate the Gila - or walk."
20        To me, that's important because it stresses
21    that water transportation would be far preferable to
22    wagons or railroads from Phoenix, if you could do that,
23    because the prices of the railroad and stages were so
24    high.
25  Q.   So this account with Hamilton is one of the
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 1    ones that Mr. Fuller counts as a successful trip on the
 2    Salt; is that right?
 3  A.   That's right.
 4  Q.   But there's nothing in the article that
 5    actually talks about boating on the Salt, is there?
 6  A.   No.  The only reference is that the ship was
 7    made there in Phoenix.
 8  Q.   Let's go to the next one, Number 4 on
 9    Exhibit C048, which is Stewart in a boat.
10        COMMISSIONER ALLEN: Mark?
11        MR. MCGINNIS: Yes, sir.
12    
13        EXAMINATION BY COMMISSIONER ALLEN
14        COMMISSIONER ALLEN: Yeah, pardon me.
15        What were the boundaries of Phoenix at
16    that particular point in time?
17        THE WITNESS: I would assume they were
18    relatively small.
19        COMMISSIONER ALLEN: So, as you stated,
20    would they not have had to transport the boat overland
21    to get it to the Gila; is that what you're assuming?
22        THE WITNESS: I'm assuming that's what
23    it is.  It doesn't say anything at all about it going
24    down the Salt River.
25        COMMISSIONER ALLEN: Okay.
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 1        DIRECT EXAMINATION (CONTINUED)
 2        BY MR. MCGINNIS: 
 3  Q.   Okay, Number 4 is Stewart in a boat in
 4    October 1880.  Do you see that that on Mr. Fuller's
 5    table on the front of C048?
 6  A.   I do.
 7  Q.   If you turn to Slide 162 in Mr. Fuller's
 8    PowerPoint, which is State Land Department Exhibit 364,
 9    can you look there?  Is that the Stewart account?
10  A.   Yes, it is.
11  Q.   Does Mr. Fuller cite his source at the bottom
12    of that page?
13  A.   He cites the Arizona Republican, October 2nd,
14    1920.
15  Q.   If you look at Tab 4 in Exhibit C048, there's
16    a slip sheet that says 75 and then there's another
17    newspaper article.  Do you see that?
18  A.   Yes.
19  Q.   By looking at the full version of that
20    exhibit, can you tell me where that newspaper was
21    published and when?
22  A.   This newspaper --
23  Q.   What newspaper it is.  I'm sorry.
24  A.   The Arizona Republican.  It was published
25    October 2nd, 1920.
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 1  Q.   And is that the same newspaper and the same
 2    date that Mr. Fuller cites on his Slide 162?
 3  A.   Right, and this is a Phoenix paper.
 4  Q.   And Mr. Fuller has this account, the date of
 5    October 1880.  Do you see that on the table?
 6  A.   On C048?
 7  Q.   Yeah, the front page of C048, Number 4.
 8  A.   Yes, that's what he lists it as.
 9  Q.   But the newspaper is actually published not
10    until 1920; is that right?
11  A.   That's right.
12  Q.   So if you look at the full page version of
13    this article.
14        Go down a little bit, Jeff.  A little bit
15    more.
16        Do you see the heading there "Forty Years Ago
17    Today"?
18  A.   Yes.
19  Q.   Is that common in 19th century western
20    newspapers?
21  A.   It's even common in papers today, where
22    various events that happened in the past are briefly
23    listed.
24  Q.   And so what's the general idea behind those
25    kinds of articles?
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 1  A.   Just anecdotal entertainment to provide
 2    readership with something entertaining to read.
 3  Q.   So does the fact that this newspaper talks
 4    about an account that -- a trip that occurred 40 years
 5    earlier play at all into what you would think it would
 6    be in terms of credibility as a professional historian?
 7  A.   As we discussed earlier, given that the event
 8    happened 40 years before this newspaper article was
 9    published, I would immediately want to try and confirm
10    the accuracy of the event with some more
11    contemporaneous papers around the time when the event
12    supposedly occurred.
13  Q.   Do we even know whether this trip ever really
14    occurred?
15  A.   No.  It doesn't say that it did occur.  It
16    just said it was going to.
17  Q.   Well, let's go to the blowup version of that
18    article.  This is another one that's just a single
19    sentence; is that right?
20  A.   Yes.
21  Q.   And it says -- assume that's an abbreviation
22    for superintendent or something like that, do you
23    think?
24  A.   Superintendent James Stewart.
25  Q.   "of the stage company will launch his boat in
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 1    the Salt river tonight."
 2        Do you see that?
 3  A.   Right.
 4  Q.   And, again, this is in a paper published
 5    40 years later?
 6  A.   Right.
 7  Q.   And they're talking about something that
 8    allegedly happened 40 years earlier?
 9  A.   Right, and it's probably taken from an
10    article that they had gone back and looked at.
11  Q.   Do we really know what the source was that
12    they looked at?
13  A.   No.
14  Q.   The boat owner is with the stage company or
15    the person that's launching the boat is with the stage
16    company; is that right?
17  A.   Right.
18  Q.   Can you think of a reason why a stage company
19    would want a boat?
20  A.   To take their passengers or goods across the
21    river in case the river was too high to ford.
22  Q.   In your review of western history, did you
23    often see that, where stage companies would have the
24    boat to ferry passengers back and forth across the
25    river at certain times of the year?
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 1  A.   We've already seen multiple examples of that
 2    in the discussion of Hayden's Ferry and the other
 3    ferries in the Phoenix area.
 4  Q.   And this article, I think you already pointed
 5    out, says he will launch his boat in the Salt River
 6    tonight.  Do you see that?
 7  A.   That's right.
 8  Q.   And as far as we know, there was no
 9    subsequent article that said he did launch his boat,
10    correct?
11  A.   Right.
12  Q.   So we don't even know whether it really
13    happened?
14  A.   No.
15  Q.   Do you have anything else about this article?
16  A.   No.
17  Q.   Okay.  Number 5 on Mr. Fuller's table is
18    Cotton and Bingham, the skiff in February 1881.  Do you
19    see that?
20  A.   Yes.
21  Q.   Look on Slide 163 of Mr. Fuller's PowerPoint,
22    Exhibit 364.  Is that the Cotton and Bingham trip?
23  A.   Yes.
24  Q.   And what does he cite there?
25  A.   The Arizona Gazette, February 17, 1881.
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 1  Q.   Okay.  Look under Tab 5 on Exhibit C048, and
 2    Tab 5 is a little bit different than some of the other
 3    ones.  This is part of Lower Salt Evidence Item 012
 4    Part 3 that was submitted previously.  I'm not sure the
 5    Land Department ever submitted this article.  It was
 6    already in the record 20 years ago.  Is that your
 7    understanding?
 8  A.   Yes.
 9  Q.   Can you tell me what paper this was published
10    in and where?
11  A.   This is the Arizona Gazette, February 17th,
12    1881, and the Arizona Gazette was published in Phoenix.
13  Q.   And is that the same article that Mr. Fuller
14    cites on Slide 163 of his PowerPoint, Exhibit 364, as
15    support for the Cotton and Bingham trip?
16  A.   Yes, it is.
17  Q.   Okay.  And this article itself is a paragraph
18    of eight or ten lines; is that right?
19  A.   Yeah, it's very brief.
20  Q.   And is this another one that talks about a
21    future trip and not a report of a past trip?
22  A.   Right.  It indicates that it's going to take
23    place in the future, but it doesn't confirm that it
24    actually happened.
25  Q.   It actually says they will leave tomorrow, in
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 1    the first line there, right?
 2  A.   Right.
 3  Q.   Have you ever seen a subsequent article
 4    talking about this trip by Cotton and Bingham in any of
 5    the newspapers you've looked at?
 6  A.   No.
 7  Q.   As a matter of fact, this one, in this short
 8    article, talks about an 18-foot skiff.  Do you see
 9    that?
10  A.   Yes.
11  Q.   And it looks like they specially constructed
12    this boat for this particular trip --
13  A.   Yes.
14  Q.   -- is that right?
15        As a matter of fact, they specially
16    constructed it in a way that would draw very little
17    water?
18  A.   Right.
19  Q.   And, also, they constructed a boat that would
20    be very strong and durable?
21  A.   And able to stand pretty severe buffeting.
22  Q.   And, again, I realize you're not a
23    hydrologist, but is it your understanding, from having
24    sat through the testimony, that February is typically a
25    month of higher flows on the river?
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 1  A.   That's my understanding as a layperson.
 2  Q.   As a matter of fact, if you look at Slide 163
 3    on Mr. Fuller's PowerPoint that talks about this
 4    particular account, you'll see that he has the red box
 5    for February up near the top of the flow curve; is that
 6    right?
 7  A.   Yes.
 8  Q.   Do you have that in front of you?
 9  A.   I have it on the paper version, yes.
10  Q.   Right.  Okay.
11        And do you see where the red box is that he's
12    put on there?
13  A.   Yes.
14  Q.   Okay.  Anything else about this Cotton and
15    Bingham trip that you want to talk about?
16  A.   No.
17  Q.   Okay.  Number 6 is the Yuma or Bust trip,
18    flat boat, November 1881.  Do you see that on
19    Mr. Fuller's table?
20  A.   Yes.
21  Q.   If you look on Slide 164 of Mr. Fuller's
22    PowerPoint, Exhibit 364, is that the Yuma or Bust
23    expedition?
24  A.   It is.
25  Q.   Okay.  And what does he cite there as his
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 1    source?
 2  A.   He cites Arizona State Land Department
 3    Report, Phoenix Gazette, November 30th and
 4    December 3rd, 1881.
 5  Q.   If you look under Tab 6 in Exhibit C048,
 6    there are two articles there, both of which are part of
 7    Lower Salt Evidence Item 012 Part 3.  Can you tell me
 8    what newspaper the first article is published in and
 9    what day it is?
10  A.   The first article is from the Arizona
11    Gazette, published in Phoenix, and it's November, I
12    guess, 30th, 1881.
13  Q.   Okay.  Do you know if there's a difference
14    between the Arizona Gazette and the Phoenix Gazette?
15    Were there actually two papers called those two
16    different things?
17  A.   They may have been.  Historical newspapers
18    typically combined with other papers and changed their
19    name slightly over time.  So it could have been the
20    same paper, could have been different.
21  Q.   Would it be your understanding that this
22    article is the same one that Mr. Fuller is citing on
23    Slide 164?
24  A.   Yes.
25  Q.   Okay.  And does this talk about the Yuma or
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 1    Bust trip?
 2  A.   Yes, it does.
 3  Q.   And this, again, is another one that's a
 4    relatively short article, right?
 5  A.   Right.
 6  Q.   As a matter of fact, I think it's seven lines
 7    long?
 8  A.   Correct.
 9  Q.   And this article talks about the participants
10    wading in mud and water up to their knees.  Do you see
11    that?
12  A.   Yes.
13  Q.   Pulling their boat?
14  A.   Correct.
15  Q.   And they were apparently as happy as mud
16    turtles?
17  A.   And they have a question mark in parentheses
18    next to happy, indicating that perhaps they weren't
19    quite so happy.
20  Q.   As someone who's looked at a lot of
21    historical newspapers and accounts of boating, does
22    that sound like a successful trip to you?
23  A.   No.
24  Q.   They are 12 miles from Phoenix when this
25    happens, right?
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 1  A.   Right.
 2  Q.   Do you know how far it is from Phoenix to the
 3    Gila?
 4  A.   I'm not sure, exactly.  But I did want to
 5    comment on the fact that they were seen, that
 6    phraseology there, wading in the water up to their
 7    knees, which indicates to me we don't know exactly
 8    where they were when they were seen, quote/unquote, or
 9    by whom, for that matter.
10  Q.   So you can't tell from this article whether
11    the portion where they were wading in mud and water up
12    to their knees pulling their boat was on the Salt or on
13    the Gila, is that what you're saying?
14  A.   That's what I'm saying.
15  Q.   Anything else about this particular article?
16  A.   No.
17  Q.   The next article under Tab 6, can you tell us
18    what paper that's from and when it was published?
19  A.   This is the Arizona Gazette, again,
20    December 3rd, 1881.
21  Q.   Is that one of the articles that Mr. Fuller
22    cites on Slide 164 of his PowerPoint?
23  A.   Correct.
24  Q.   Again, this is another one-paragraph article;
25    is that right?
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 1  A.   That's right.
 2  Q.   This one actually talks about the boat
 3    busting?
 4  A.   Yes.
 5  Q.   So we know whether it was Yuma or bust.  At
 6    least part of it was busted; is that right?
 7  A.   That's what it says.
 8  Q.   Talks about the crew enduring great
 9    hardships, being compelled to wade in the water the
10    greater portion of the time and push the craft ahead of
11    it.  Do you see that?
12  A.   I do.
13  Q.   And on Mr. Fuller's table for this account,
14    he actually lists this as a successful boating trip; is
15    that right?
16  A.   Yes, he does.
17  Q.   Does this sound to you like a successful
18    boating trip?
19  A.   No, it doesn't.  It sounds like an
20    excruciatingly difficult boating trip, and they also
21    ran out of liquor.
22        MR. SPARKS: That would ruin the trip
23    for me for sure.
24        BY MR. MCGINNIS: 
25  Q.   Anything else you have to say about the Yuma
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 1    or Bust expedition or the article?
 2  A.   If you go to the -- look at the -- the very
 3    last sentence reads "The Yuma papers may enlighten us
 4    as to which account is correct, unless they have been
 5    bought off."
 6        The article indicates the possibility that it
 7    might have been successful or the possibility that it
 8    wasn't successful, and so the Phoenix paper, being the
 9    Arizona Gazette, is saying we need to know from
10    somebody on the scene as to the accuracy of the --
11    which it was.
12  Q.   Have you seen any articles in the record or
13    in your research, other than these two articles, that
14    talk about that trip?
15  A.   No.
16  Q.   Number 7 there on the table on the front of
17    C048 is Willcox and Andrews, canvas skiff, February
18    1883.  Do you see that?
19  A.   I do.
20  Q.   And if you look on Slide 165 of Mr. Fuller's
21    PowerPoint, Exhibit Land Department 364, is that the
22    Willcox and Andrews trip?
23  A.   Yes.
24  Q.   Does Mr. Fuller, at the bottom of that slide,
25    cite his support for that account?
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 1  A.   He cites the Arizona Gazette, February 14th,
 2    1883.
 3  Q.   Okay.  Turn over to Tab 7 under Exhibit C048.
 4    You'll see a slip sheet that says 248?
 5  A.   I do.
 6  Q.   If you look at the full version of that
 7    article or at least as full as there is in the record,
 8    can you tell me what paper that was published in and
 9    what date it was published?
10  A.   Arizona Gazette, Phoenix, Arizona; Wednesday,
11    February 14th, 1883.
12  Q.   Is that the same paper and date that are
13    cited on Mr. Fuller's Slide 165?
14  A.   Yes, that's correct.
15  Q.   My understanding is this Land Department's
16    Exhibit 248, which is in the record as part of C018.
17        Let's look at this article.  There's a bigger
18    version on the prior page, Jeff.  There you go.
19        This is yet another one-paragraph article,
20    right?
21  A.   Correct.
22  Q.   It talks about going from, apparently,
23    McDowell to Barnum's Pier?
24  A.   Yes.
25  Q.   Do you know where Barnum's Pier is?
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 1  A.   No, I don't.
 2  Q.   So we don't know how long this trip was?
 3  A.   No.  It's somewhere near the Salt River
 4    Valley Canal.
 5  Q.   This article refers to the folks as jolly
 6    mariners.  Do you see that?
 7  A.   Yes, I do.
 8  Q.   As a historian who has done a lot of work
 9    with historical newspapers in the West, does that mean
10    anything to you?
11  A.   It's sarcasm or just sort of trying to
12    highlight the uniqueness of the article.
13  Q.   Do you still have Exhibit 364 there in front
14    of you, Mr. Fuller's PowerPoint?
15        This was a February trip; is that right?
16  A.   Yes.
17  Q.   The red box he has on his hydrograph, it's
18    pretty high flows, right?
19  A.   My understanding as a layperson, that's what
20    it means.
21  Q.   Do you have anything else to say about the
22    Willcox and Andrews trip?
23  A.   Just one more point on the zoom version.  Not
24    only does it have the term "jolly mariners," but if you
25    look at the very first sentence of the zoom version,
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 1    "The Salt River is a navigable stream and should be
 2    included in the river and harbor appropriation bill."
 3        I would take this as sarcasm that sort of
 4    goes hand in hand with the term "jolly mariners."  It's
 5    just sort of making a little bit of fun of what the
 6    article is talking about.
 7  Q.   As far as you know, was the Salt River
 8    ever included in the river and harbor appropriation
 9    bill?
10  A.   Not that I'm aware of.
11  Q.   Anything else on the Willcox and Andrews
12    trip?
13  A.   No.
14  Q.   Okay.
15        CHAIRMAN NOBLE: Mr. McGinnis?
16        MR. MCGINNIS: Yes, sir.
17        CHAIRMAN NOBLE: Can we take ten?
18        MR. MCGINNIS: Yes, sir.
19        CHAIRMAN NOBLE: And we'll come back.
20        (A recess was taken from 11:04 a.m. to
21        11:15 a.m.)
22        CHAIRMAN NOBLE: Okay, are we ready?
23        MR. MCGINNIS: I'm ready.
24        CHAIRMAN NOBLE: Mr. McGinnis.
25        MR. MCGINNIS: Yes, Mr. Chairman.
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 1        BY MR. MCGINNIS: 
 2  Q.   Dr. Littlefield, I think when we went to
 3    break, we were up to account Number 8 on Mr. Fuller's
 4    table in Exhibit C048, which is Meadows in a boat,
 5    1883; is that right?
 6  A.   That's my understanding.
 7  Q.   If you look on Slide 167 of Mr. Fuller's
 8    PowerPoint, Exhibit 364, is that the Meadows account?
 9  A.   Yes, it is.
10  Q.   And what source does he cite there?
11  A.   Mr. Fuller cites the Arizona Republican, a
12    Phoenix newspaper, October 4, 1909.
13  Q.   If you look on Tab 8 of Exhibit C048, the big
14    272 page divider there on the front?
15  A.   I see that.
16  Q.   Can you look at the full version of that
17    article and tell me what newspaper that was in and when
18    it was published?
19  A.   On the full version of the newspaper, it's
20    indicated it's the Arizona Republican, which, as I
21    said, is published in Phoenix, and it was October 4,
22    1909.
23  Q.   Is that the same newspaper article that
24    Mr. Fuller cited on Slide 167 of his PowerPoint?
25  A.   Yes.
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 1  Q.   For the record, this is State Land Department
 2    Tab Number 272 as part of C018.
 3        And have you reviewed this article
 4    previously?
 5  A.   Yes, I have.
 6  Q.   This article is a rendition of a boating
 7    account that reportedly occurred about 26 years
 8    previously; is that right?
 9  A.   That's right.
10  Q.   So the newspaper is 1909, is that what you
11    just said?
12  A.   Yes.
13  Q.   And in the article it talks about Mr. Meadows
14    taking a trip in 1883?
15  A.   Right.
16  Q.   Does the time that's passed since the
17    account, before the newspaper was published, play into
18    the credibility of this article at all in your mind as
19    a professional historian?
20  A.   For the same reason that I discussed earlier
21    with the other retrospective, it depends a lot on what
22    people's memories were and/or the accuracy of their
23    research in finding this information.  So as I
24    indicated at the beginning of our newspaper testimony,
25    the further you get in time or geographic distance from
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 1    a particular event, the more suspect you need to be
 2    about the accuracy of the information.
 3  Q.   Is there anything in this article that says
 4    what month in 1883 this attempt occurred?
 5  A.   I think the article says, unless I'm reading
 6    it wrong, that it happened in 1882.  Am I reading that
 7    wrong?
 8  Q.   Well, if you read the article, it talks about
 9    him losing a brother.  You see where I'm pointing
10    there, losing a brother in a fight with the Apache; is
11    that right?
12  A.   Oh, yeah, I see the 1883.  I'm sorry.
13  Q.   And so did it look like the attempt to boat
14    happened in 1882 or 1883?
15  A.   1883.
16  Q.   But there's nothing here that talks about
17    what month in 1883, does it?
18  A.   That's correct.
19  Q.   So we don't have any idea about what the
20    level of flows could have been?
21  A.   I wouldn't know anyways, nonhydrologist.
22  Q.   This article also talks about the 1883
23    attempt being the first attempt, with success attending
24    him, to navigate the waters of the Salt River between
25    Livingstone and Tempe.  Do you see that?
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 1  A.   I do.
 2  Q.   There's several of these articles that refer
 3    to something as being the first attempt to float the
 4    Salt River, aren't there?
 5  A.   Quite a few of them say they're the first
 6    attempt.
 7  Q.   Could they have all been the first attempt?
 8  A.   No, they couldn't all be the first attempt.
 9  Q.   This one talks about -- on this trip they
10    talk about the boat in a box canyon getting hung up on
11    the rocks.  Do you see that?
12  A.   I do.
13  Q.   They actually had to roll more rocks in the
14    water to raise the water enough -- high enough to float
15    the boat clear.  Do you see that?
16  A.   Yes.
17  Q.   And, again, this article is -- the article is
18    26 years later, correct?
19  A.   Right.
20  Q.   Let's go to the full version of this article,
21    Jeff.
22        This article is part of a larger article,
23    isn't it, that talks about Roosevelt Lake; isn't that
24    correct?
25  A.   That's correct.  The left hand column is
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 1    labeled "The Riotous Waters of Lake Roosevelt."
 2  Q.   And this particular article, the portion
 3    about Mr. Meadows -- actually, go down a little bit
 4    Jeff. -- is in the middle of that big article about the
 5    lake; is that correct?
 6  A.   Yes.
 7  Q.   Is there anything else you have, you want to
 8    say about this particular account Number 8?
 9  A.   No.  We've covered everything that I had in
10    mind.
11  Q.   Mr. Fuller on his table, on this account
12    Number 8, lists this as commercial.  Do you see that on
13    his table on the front of Page C048?
14  A.   Yes.
15  Q.   Does anything in that article strike you as
16    being particularly commercial?
17  A.   I don't see anything that would lead me to
18    believe it was a commercial boating attempt.
19  Q.   And I think you said you didn't have anything
20    else to say about that particular account?
21  A.   No, I do not.
22  Q.   Okay.  Number 9 on Exhibit C048 in
23    Mr. Fuller's table is Burch, flat boat, June 1885.  Do
24    you see that?
25  A.   Yes, I see that.
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 1  Q.   Okay.  If you look on Slides 168, 169 and 170
 2    of Mr. Fuller's PowerPoint, Exhibit 364 from the State
 3    Land Department, do those three slides all talk about
 4    the Burch trip?
 5  A.   Yes, they do.
 6  Q.   And he lists several different newspaper
 7    article on those slides, doesn't he?
 8  A.   Yes.
 9  Q.   He lists June 3rd, 1885; is that correct?
10  A.   Yes.
11  Q.   June 5th, June 6th and June 8th, all on
12    Slide 168?
13  A.   Correct.
14  Q.   All from the Arizona Gazette?
15  A.   Right.
16  Q.   And then on Slides 169 and 170 he cites to
17    the Arizona Herald, 1885.  Do you see that?
18  A.   Right.
19  Q.   Okay, let's turn now to Tab 9 in
20    Exhibit C048.  The first article has a big 132 on the
21    front, and this article did not have the full page on
22    it when the Land Department submitted it.  I'm going to
23    hand you, though, what is in the record as the Arizona
24    State Land Department's first combined supplemental
25    submission of evidence.
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 1        Will you look on that submission signed by
 2    Mr. Slade and tell me what they list as their Tab 132?
 3  A.   Tab 132?
 4  Q.   Yeah.  Just there's a list of their exhibits.
 5    132.
 6  A.   The left-hand column are tab numbers?
 7  Q.   I'm assuming that.
 8  A.   Yes, they list for Tab 132, Arizona Gazette,
 9    June 3rd, 1885.
10  Q.   Is that one of the articles that Mr. Fuller
11    cites on Slide 168 of his PowerPoint?
12  A.   Yes.
13  Q.   Okay.  So 132 here -- you can set that aside
14    for a minute.  You can set that aside for a minute.
15  A.   Okay.
16  Q.   132 now under Tab 9 in Exhibit C048 is an
17    article, and it does deal with the Burch trip; is that
18    correct?
19  A.   Yes.
20  Q.   And this article says the participants in
21    this trip were five men; is that right?
22  A.   Yes.
23  Q.   Okay.  And it lists Burch, Meadows, and Lou
24    Robinson among those?
25  A.   Right.  They don't name the other two.


Page 3652


 1  Q.   Talks here they're talking about they were
 2    going to set out to explore the Salt River Canyon, said
 3    to be about 60 miles long and through which a boat was
 4    never known to pass.
 5        Do you see that?
 6  A.   Yes.
 7  Q.   Is this another one where they seem to be
 8    saying this is the first attempt for a particular
 9    stretch of the river?
10  A.   Correct.
11  Q.   Also, it talks about numerous projecting
12    boulders make the trip a hazardous one.  Do you see
13    that?
14  A.   Yes.
15  Q.   And on this particular article, which is from
16    June 2nd, it talks about these folks starting out
17    yesterday, which would have been June 1st, 1885; is
18    that right?
19  A.   Yes.
20  Q.   Okay.  Do you have anything else to say about
21    this particular article?
22  A.   One information, one point on it is if you go
23    in the blowup, the zoom version, the sentence that you
24    were just discussing that starts with "The rapids with
25    numerous projecting boulders make the trip a hazardous
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 1    one, but the party have a staunch craft, 18 feet long
 2    by five feet wide," and the part that I think is
 3    important here, "and are confident of accomplishing the
 4    passage of the cañon without any mishaps."
 5        In other words, they may have left already,
 6    but there's no information on the outcome, at least in
 7    this article.
 8  Q.   This is sort of a bon voyage article?
 9  A.   Yes, but it doesn't talk about whether they
10    actually finished the voyage.
11  Q.   Okay.  If you move on now on Tab 9, the next
12    one has a big slip sheet that says 133.  Do you see
13    that?
14        Again, the State Land Department did not
15    submit a full page version of this article, but if you
16    pull up that other document that I just gave you, can
17    you tell me what they list as their Exhibit 133?
18  A.   They list as their Tab 133 the Arizona
19    Gazette, June 5, 1885.
20  Q.   And is that also one of the articles that
21    Mr. Fuller cites on Slide 168 of his PowerPoint?
22  A.   Yes, it is.
23  Q.   And does this article also deal with the
24    Burch trip?
25  A.   Yes.
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 1  Q.   And in this article on June 5th, they list
 2    the participants as James Logan, William Burch, Jim
 3    Meaders, and William Robinson.  Do you see that?
 4  A.   Yes.
 5  Q.   So they have four people in the boat on this
 6    account, as opposed to the five that was in the other
 7    one?
 8  A.   Right.
 9  Q.   And here they say the trip took six days?
10  A.   Yes, it does.
11  Q.   Okay.  Also, it talks about on one occasion
12    the boat wrecked, losing their provisions, firearms,
13    et cetera.  Do you see that?
14  A.   I do.
15  Q.   So this one says they started yesterday.
16    Yesterday they started.  So yesterday on June 5th would
17    have been June 4, right?
18  A.   Right.
19  Q.   So does that conflict with the June 3rd
20    article that said they started yesterday?
21  A.   Yes.  And I might add and shed a little light
22    on the possible reason for the conflict.
23  Q.   Sure.
24  A.   If you look at the article that was under
25    Tab 132 of C048.
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 1  Q.   Yes.
 2  A.   If you look down at the very bottom of the
 3    blowup, this particular article is quoted as having
 4    been information from the Silver Belt, which was a
 5    Globe newspaper, and -- but, in other words, the
 6    information, it was published in the Arizona Gazette,
 7    but the information came from the Silver Belt, a Globe
 8    newspaper.
 9        And if you go back to Number 133, at the very
10    top of 133 on the blowup, again, you see that this is
11    from the Silver Belt, and it says "In our issue of last
12    Wednesday," the one we just discussed, "we published an
13    extract from the Silver Belt relative to the
14    exploration..."
15        Again, this is from a Globe paper.  So this
16    is one of the problems with historical newspapers.
17    This is a paper quoting a newspaper -- or not quoting;
18    relaying information that another newspaper has sent to
19    them.  And that may be part of the reason why we're not
20    seeing a consistency in the number of days involved.
21  Q.   So in terms of the story published in the
22    Arizona Gazette, you can tell from this article that
23    it's at least secondhand, because they got it from the
24    Silver Belt; is that right?
25  A.   Right.
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 1  Q.   And the Silver Belt, we don't know if they
 2    saw it personally or got it from somebody else; is that
 3    correct?
 4  A.   That's correct.
 5  Q.   Okay.  Do you have anything else to say about
 6    this particular article?
 7  A.   In the zoom version, which I guess is the
 8    only one we have, about halfway down, the article
 9    states "Through the box cañon of the Salt river the
10    banks frequently towered above them over 1,000 feet,
11    and on one occasion they were wrecked, losing
12    provisions, fire arms, etc."
13        And if you go down to the next sentence, "The
14    object of the trip was to determine whether saw logs
15    could be rafted to the lower Salt river, and the
16    undisputed conclusion is that such work can be
17    successfully carried on."
18        To me, this is another example of boosterism
19    and wishful thinking.  It doesn't mean, necessarily,
20    that they can or can't, but they certainly hope so.
21        And that particular point is demonstrated if
22    you go to the very last sentence.  "If experience
23    should demonstrate that saw logs can be successfully
24    floated from the timber regions to this portion of the
25    Salt river, then the benefits derived from this
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 1    exploration cannot be over-estimated."
 2        So, in other words, the previous sentence
 3    that said that the undisputed conclusion that such work
 4    can be successfully carried on is in conflict with the
 5    very last sentence that says we don't know whether it
 6    will be capable of doing that, but we certainly hope
 7    so.
 8  Q.   Have you seen any subsequent articles that
 9    talk about that type of log/timber floating being
10    actually carried out on a commercial basis anywhere on
11    the Salt River?
12  A.   No.
13  Q.   Okay.  Anything else on this exhibit, this
14    Number 133?
15  A.   No.
16  Q.   Next tab on -- excuse me, next article under
17    Tab 9 on Exhibit C048 has a 134 cover sheet on it.  Do
18    you see that?
19  A.   Yes, I do.
20  Q.   Okay.  And this one actually does have the
21    header from the newspaper on it, doesn't it?
22  A.   Right.
23  Q.   What date and what newspaper is this from?
24  A.   It's the Arizona Gazette, published in
25    Phoenix, and it does say just June 6, but I'm confident
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 1    that that was also 1885.
 2  Q.   As a matter of fact, if you look on the other
 3    document I gave you from Mr. Slade's office, can you
 4    tell us what they list as Exhibit 134 under their tab
 5    number?
 6  A.   They list it as June 6th, 1885 as well.
 7  Q.   Okay.  And is June 6th, 1885 from the Arizona
 8    Gazette also one of the articles that Mr. Fuller cites
 9    on Slide 168 of his PowerPoint for the Burch trip?
10  A.   Yes.
11  Q.   This particular article says the trip took
12    five days.  Do you see that?
13  A.   Yes.
14  Q.   And that's a little bit different than what
15    they said in the prior article about it being six days?
16  A.   Right.
17  Q.   If you look at this article -- let's go to
18    the second page, Jeff. -- here in the second full
19    paragraph, it says "Timber exists in the Four Peak
20    range in large quantities.
21        Do you see that?
22  A.   Yes.
23  Q.   The Four Peaks are on the Salt downstream
24    from Roosevelt.  Do you know that?
25  A.   No, I didn't know that.
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 1  Q.   If this was a logging trip, would these folks
 2    have had a reason to talk about where there was timber
 3    along the river?
 4  A.   Yes, absolutely.
 5  Q.   And here they're talking about there being
 6    timber available in the Four Peaks?
 7  A.   Right.
 8  Q.   Also here they talk about, on the other side
 9    of that same page, the other article -- excuse me, the
10    other column says "This in itself is an important
11    discovery, for the reason that it will open to this
12    valley the timber belt of the Sierra Anche, which is
13    undoubtedly the best and most extensive in the
14    territory."
15        Do you see that, right there?
16  A.   Yes, I see that.
17  Q.   Do you know where the Sierra Anchas are?
18  A.   Much further upstream, I believe.
19  Q.   Up around the area of Roosevelt Lake?
20  A.   Yes.
21  Q.   This one also refers to this particular trip
22    as a desperate undertaking.  Do you see that?
23  A.   Among many comments about how daring and
24    risky it was.
25  Q.   And this report also says it comes from,
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 1    actually, an interview with one of the participants.
 2    Do you see that on the first page?
 3        "Last evening the Gazette reporter
 4    interviewed John Meaders."  He's one of the
 5    participants in the trip himself, right?
 6  A.   Right.  I think during some of the earlier
 7    testimony there was quite a bit of discussion about
 8    whether he was the same as Meadows, but I'm fairly
 9    certain it's the same person.
10  Q.   It says they interviewed Meaders yesterday.
11  A.   Right.
12  Q.   So this is a June 6th article.  Says he
13    interviewed him yesterday, which would have been
14    June 5th, right?
15  A.   Right.
16  Q.   In one of the other articles it appeared to
17    say that they started on June 2nd?
18  A.   Right.
19  Q.   And then we've got other articles saying the
20    trip took five and another article says six days?
21  A.   Right.
22  Q.   Is that common in looking at historical
23    newspapers, that some of the facts in different
24    articles don't appear to be consistent?
25  A.   Yes, and that's why you need to corroborate
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 1    any given article, either with multitudes of other
 2    articles or with other historical documents, to flesh
 3    out what is the most likely date or information
 4    involved.
 5  Q.   And is that something that you learned as
 6    part of your coursework to get your Master's degree and
 7    Ph.D. degree in history and over your course of years
 8    as a professional historian?
 9  A.   Yes.
10  Q.   One other thing in this article on that first
11    page talks about they -- where is that?  "Before
12    entering the second cañon the bed of the stream narrows
13    to only 11 feet."
14        Do you see that?
15  A.   Could you --
16  Q.   Right there, on the first page.
17  A.   Yes, I see that.
18  Q.   Okay.  So these folks who apparently went
19    down along the river saw a place where the river was
20    only 11 feet wide?
21  A.   Right.
22  Q.   And, as a matter of fact, later on in the
23    article they talk about the possibility of building a
24    dam that only has to be 11 feet wide at the bottom?
25  A.   Right.
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 1  Q.   Okay.  And these were guys that were trying
 2    to figure out whether timber would go down the river?
 3  A.   Correct.
 4  Q.   This is another one, isn't it, where the boat
 5    actually turned over at least once?  Do you recall
 6    that?
 7  A.   Yes.
 8  Q.   Let's go to the -- I guess it's the second
 9    page of this article, Jeff.  Toward the bottom on the
10    right.  Can you blow that up just a little bit?  There
11    you go.
12        This article says, in talking about the Salt
13    River, it says "The water flows very swiftly through
14    most portions of the cañon, and its depth varies from
15    six to twenty feet, the stream being held in very
16    narrow limits."  Do you see that?
17  A.   Yes.  You're talking about the left-hand
18    column, not the right.
19  Q.   Yes, left-hand column.
20  A.   Right.  Correct.
21  Q.   So here you're talking about -- this part of
22    the river at least they're talking about being 6 feet,
23    but it's really fast and narrow?
24  A.   Right.
25  Q.   Okay.  Let's go to the other column, Jeff.
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 1        You talked some about all the discussion in
 2    here of excitement and dangers and the hazards.  This
 3    one says the trip was not without the excitement and
 4    pleasures, as well as dangers.
 5        Do you see that?
 6  A.   Yes.
 7  Q.   Again, that's somebody writing about this
 8    particular trip after having just interviewed somebody
 9    who was on the trip itself?
10  A.   Correct.
11  Q.   Later on they say "Dashing along in a frail
12    craft in some instances at a rate of twenty miles an
13    hour, and the banks of the stream rising above them on
14    either side to a height of 100 feet [sic], is of course
15    sufficiently exciting to satisfy the most adventurous."
16        Do you see that?
17  A.   I do.
18  Q.   Again, is that another portion that kind of
19    gives a flavor of what Meaders was talking about about
20    how his trip went?
21  A.   Correct.
22  Q.   And then you go on down here and it talks
23    about in one case of -- "In case of losing their vessel
24    in the cañon but one recourse would be left, that of
25    swimming down the stream to a break in one bank or
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 1    another and that might not be encountered for a
 2    distance of twenty miles."
 3  A.   Yes, I see that.
 4  Q.   So at least on this particular stretch that
 5    these folks were on, there was no place that they could
 6    get to shore on the bank for maybe 20 miles?
 7  A.   Right.
 8  Q.   In the sentence just prior to that they talk
 9    about their boat being upset and all their supplies
10    lost, right?
11  A.   Yes.
12  Q.   Do you have anything else to talk about or
13    mention in terms of this exhibit that's numbered 134
14    here under Tab 9?
15  A.   We don't have to go back to the first page,
16    but I think one of the significant points that came out
17    of this particular article is that -- well, let's do go
18    back to the first page of it.
19        The right-hand column, right about the middle
20    of the column, "Before entering the second cañon the
21    bed of the stream narrows to only 11 feet.  This
22    discovery is perhaps the most important made, simply
23    through the fact that a dam may be placed across the
24    river at that point, and at comparatively small
25    expense, which would form a reservoir or lake of fully
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 1    20 miles in length."
 2        To them, the important point of this
 3    particular boating expedition is not so much that it
 4    was a boating expedition, but that they discovered a
 5    good place to build a dam.
 6        And then with all of the discussion that
 7    happens mostly on the second page, if we could go back
 8    to the second one, in the left-hand column, about
 9    two-thirds of the way down -- let's see if I can --
10    there we go.  "The boat on one occasion shot under a
11    cave, but a few feet high, and where its inmates
12    commenced to fear that the end had come; and here the
13    fish were so thick that the boat floated on their
14    backs."
15        This was just another example of how
16    dangerous the trip was.  So it sort of underscores to
17    me that they viewed the trip as being more important
18    for having discovered the good dam location than for
19    the possibility of boating down the river at this
20    location.
21  Q.   Okay.  The next one there under Tab 9 on
22    Exhibit C048 has a 135 divider sheet in it.  Do you see
23    that?
24  A.   Yes.
25  Q.   Again, this one doesn't have the full page,
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 1    but can you look on Mr. Slade's document that I handed
 2    you earlier and tell me what they said was Tab 135 that
 3    they submitted?
 4  A.   Mr. Slade indicates that this was the Arizona
 5    Gazette, June 8th, 1885.
 6  Q.   And I keep saying Mr. Slade signed that.  Can
 7    you check and see who signed that document?
 8  A.   Yes, this document is signed Edwin W. Slade,
 9    III and Laura -- I'm not sure how to pronounce her last
10    name. -- Hachtel.
11  Q.   That's fine.
12        So Exhibit 135 would be then the June 8th,
13    1885 article --
14  A.   Correct.
15  Q.   -- according to that document?
16  A.   Yes.
17  Q.   Okay.  If you look on Slide 168 of
18    Mr. Fuller's PowerPoint, is the June 8, 1885 article
19    from the Arizona Gazette also one that Mr. Fuller cited
20    to the Commission as part of his testimony for the
21    Burch trip?
22  A.   Yes, it is.
23  Q.   This article here at 135, is that also about
24    the Burch trip?
25  A.   Yes.
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 1  Q.   And is this article, is it sort of a
 2    retraction of something that was said in the prior
 3    article?  Do you recall this article?
 4  A.   Yes.
 5  Q.   And is this a subsequent article where the
 6    paper has come back saying we said this was the first
 7    time this ever happened, but we now know of one other
 8    time where somebody went through the canyon?
 9  A.   Correct.
10  Q.   And they're talking about these folks,
11    Middleton and his brother-in-law Shute, going through
12    the canyon eight or ten years ago on foot?
13  A.   Right.
14  Q.   And so this prior trip they're talking about
15    wasn't in a boat; it was on foot?
16  A.   Right.
17  Q.   And here, there's a sentence down here where
18    they say, during this prior trip with Middleton and
19    Shute, "There was much less water in the stream than at
20    present."  Do you see that?
21  A.   Yes.
22  Q.   So does that imply to you, at least from a
23    qualitative sense, that there was relatively more water
24    in the river at the time of the Burch trip than there
25    had been sometime previously?
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 1  A.   Correct.
 2  Q.   And, again, this is the same paper that
 3    published the other articles about the Burch trip
 4    itself; is that right?
 5  A.   Right.
 6  Q.   Do you have anything else on this
 7    Exhibit 135?
 8  A.   No.
 9  Q.   Okay.  The next one, the next document under
10    Tab 9, has a divider sheet that says 131 there, right?
11  A.   Yes.
12  Q.   Can you tell me what Mr. Slade said in his
13    index about what 131 was?
14  A.   This was cited as coming from the Daily
15    Herald, June 9, 1885.
16  Q.   Okay.  And if you look at Slides 169 and 170
17    about the Burch trip, are those also slides about the
18    Burch trip?  Sorry, that was a horrible question.
19        Slides 169 and 170 in Mr. Fuller's
20    PowerPoint, do they deal with the Burch trip?
21  A.   Yes.
22  Q.   And do they cite Arizona Herald, 1885?
23  A.   I have no idea why this was included.
24  Q.   Okay.  My question was, though, on 169 and
25    170, those slides, does Mr. Fuller, in reference to the
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 1    Burch trip, cite the Arizona Herald from 1885?
 2  A.   No, he does not.
 3  Q.   On Slide 169 at the bottom, it doesn't say
 4    AZ Herald?
 5  A.   Oh, I'm on the wrong slide.  I'm sorry.
 6  Q.   Sorry.  1885.
 7  A.   Right, Arizona Herald, 1885.
 8  Q.   So there is -- this 131 under Tab 9 is from
 9    the Herald and it is 1885 and it talks about the Box
10    cañon of the Salt River, but as far as you can tell, it
11    doesn't really talk about the Burch trip; is that what
12    you're saying?
13  A.   Correct.  It's just very brief.  It says "In
14    years to come the Box cañon of the Salt river will be
15    utilized as a reservoir, from which may be drawn the
16    sustenance to millions of acres of soil producing
17    profitable crops."
18        And I don't see anything in here about a boat
19    trip in this article.
20  Q.   So do you think it's possible that what
21    Mr. Fuller was intending to cite on Slides 169 and 170
22    of his PowerPoint might have actually been some other
23    article from the AZ Herald in 1885 that is not the one
24    we have here, or do you know?
25  A.   Right, I -- you know, I just sort of wondered
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 1    to myself, and I have a little note here, why is this
 2    included?
 3  Q.   Do you have anything else about the Burch
 4    trip before we go on to the next one?
 5  A.   No.
 6  Q.   Okay.  Number 10 then on Mr. Fuller's table
 7    on the second page of Exhibit C048, Spaulding in a
 8    canoe, December 1888.  Do you see that?
 9  A.   Yes.
10  Q.   And if you look at Slides 171, 172 and 173 in
11    Mr. Fuller's PowerPoint, Exhibit 364, are those talking
12    about the Spaulding trip?
13  A.   Yes.
14  Q.   And what does Mr. Fuller cite on those pages?
15  A.   On Slides 171 and 172 he cites the Phoenix
16    Herald, December 12th, 1888; and on Slide -- did you
17    say 173 as well?
18  Q.   Yeah.
19  A.   He cites the USGS, 1897, Page 35.
20        Slide 173 appears to be some sort of graph of
21    discharge of the water of the Salt River.
22  Q.   Okay.  So 171 and 172, when they're talking
23    about the trip itself, cite the Phoenix Herald,
24    12-12-1888?
25  A.   Right.
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 1  Q.   Do you see that?
 2  A.   Yes.
 3  Q.   And I'll hand you a printout of the
 4    Commission's website that lists the exhibits.  Can you
 5    tell me -- it's pretty small print.  Can you tell me
 6    what they list there as 323 under C028?
 7  A.   They cite Phoenix Daily Herald,
 8    December 12th, 1888.
 9  Q.   Okay.  You can set that aside.
10        So the document under Tab 10 that has a big
11    323 cover sheet on it, is this an article about Major
12    Spaulding?
13  A.   Yes.
14  Q.   Okay.  Major Spaulding died during this trip,
15    right?
16  A.   Yes.  He was accidentally shot and killed.
17  Q.   Do we know where Major Spaulding started on
18    the Salt River on his trip down to his demise at Mesa
19    Dam?  Does it say in here they put the boat in at spot
20    X?
21  A.   No, it doesn't.  It just references the Mesa
22    Dam.
23  Q.   And he was a solder at Fort McDowell,
24    correct?
25  A.   Right.
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 1  Q.   But is there anything that says they started
 2    at Fort McDowell or any other particular place?
 3  A.   No.  It does say he was a commandant at Fort
 4    McDowell, but it doesn't identify where they started.
 5  Q.   Okay.  Anything else on the Spaulding account
 6    that you want to say?
 7  A.   No.
 8  Q.   Number 11 is Sykes in a canvas boat in the
 9    1890s on Mr. Fuller's table that is now on the second
10    page of C048.  Do you see that?
11  A.   I do.
12  Q.   If you look at Mr. Fuller's PowerPoint,
13    Exhibit 364, on Slide 175, could you tell me what
14    Mr. Fuller cites there?
15  A.   The Coconino Sun, September 7, 1945.
16  Q.   If you look under Tab 11 in Exhibit C048, the
17    first page is a cover sheet that says 18, and then the
18    second page is a newspaper article.  Can you tell me
19    what paper that article is from and what date it is,
20    particularly in the last page of that exhibit?
21  A.   It's the Coconino Sun, and the date is, if we
22    could go to the upper left-hand corner, September 7.
23    I'm not sure.  1947, I guess.  1945.
24  Q.   It's hard to read in that, what's on the
25    screen.
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 1  A.   It's hard to read.
 2  Q.   Is this an article about Mr. Sykes here on
 3    the page?
 4  A.   Yes.
 5  Q.   Do you know whether the Coconino Sun was
 6    published in Flagstaff?
 7  A.   No, I don't know.
 8  Q.   This article is another one, isn't it, that
 9    was written substantially after the time of the event?
10  A.   Substantially, yes.
11  Q.   As a matter of fact, in -- blow that up a
12    little bit, Jeff.
13  A.   Oh, actually, I just saw in one of my notes
14    here that Flagstaff is where the paper is published.
15  Q.   Okay.  Is that something you looked up?  Do
16    you know that?
17  A.   Yes.
18  Q.   This is Mr. Sykes' story from 1945, and
19    they're talking about what Mr. Sykes said.  Do you see
20    that?
21  A.   Yes.
22  Q.   And in the second paragraph there at the
23    beginning of the article, he says, "I think it was
24    about 52 years ago."
25  A.   Yes.
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 1  Q.   So the article in the paper would have been
 2    52 years after the fact, right?
 3  A.   It says, actually, in addition, it says
 4    "somewhere in the early nineties."
 5  Q.   Okay.  And he's not -- he even equivocates a
 6    little bit about how many years ago it was, doesn't he?
 7  A.   Right.
 8  Q.   If you move on down a little bit in that
 9    article, he's talking about where he starts up on the
10    Hassayampa, and so he says "About Christmastime, and
11    maybe in early January, it got so cold that our dog
12    didn't like it."
13        Do you see that?
14  A.   I do.
15  Q.   So the trip, his overall trip, started in
16    December or early January; would that be right?
17  A.   Yes, if he remembered it correctly.
18  Q.   And then go down some more, Jeff.  Right
19    there.  Stop.  Go up a little bit.  I'm sorry.
20        All right.  So he gets to start going down to
21    Phoenix in late December, early January; is that what
22    this says?
23  A.   Yes.
24  Q.   And he said it took him a few days to get to
25    Phoenix; is that right?
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 1  A.   Right.
 2  Q.   So he likely would have been to Phoenix by
 3    January, maybe February?
 4  A.   Right.
 5  Q.   Okay.  And then he builds a boat and goes
 6    down the river; is that right --
 7  A.   Yes.
 8  Q.   -- according to what he says here?
 9        So he says "We set about building a boat in a
10    corral, at that time somewhere near Five Points."
11        Do we have any idea where Five Points is?
12  A.   No, I don't.
13  Q.   Would you assume from the context of the
14    article that it was somewhere near Phoenix?
15        Jeff, don't move around too much, because
16    you're losing me.
17  A.   Yes.
18  Q.   But we don't know exactly where he started on
19    the river --
20  A.   No.
21  Q.   -- is that right?
22        Okay.  So it says "It was a good boat, with a
23    light wooden frame, canvas covered."  Is that right?
24  A.   Yes.
25  Q.   So he specifically built a pretty lightweight
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 1    boat, correct?
 2  A.   Right.
 3  Q.   Put some white lead and oil on the canvas; is
 4    that right?
 5  A.   Right.
 6  Q.   And then sold his burro and started off?
 7  A.   Right.
 8  Q.   Okay.  Go down some more, Jeff.
 9        Okay.  So, "We got a man with a wagon and a
10    team to haul our boat, bedding and grub to the nearest
11    point on the river that would float the boat"?
12  A.   Right.
13  Q.   So he built the boat, put it in a wagon, and
14    hauled it overland to someplace on the river?
15  A.   Correct.
16  Q.   And it says it's the nearest to Five Points,
17    but if we don't know where Five Points is, we really
18    don't know where he put it on the river; is that right?
19  A.   Right.
20  Q.   And he says when he got there, it put us at a
21    place where the water was about 15 or 20 feet wide and
22    a foot or so deep?
23  A.   Right.
24  Q.   So that's where he put in --
25  A.   Correct.
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 1  Q.   -- right?
 2        So then he says "Fortunately, the boat was of
 3    light construction, which we found later was what saved
 4    the situation."
 5        So he was glad he had a lightweight boat for
 6    this trip?
 7  A.   Right.
 8  Q.   Down a little bit, Jeff.  Right there.
 9        So he had breakfast, loaded his stuff up, and
10    shoving off, the river went dry on us.  Do you see
11    that?
12  A.   I do.
13  Q.   So went a half a mile and ran out of water.
14    Okay.
15        And then, basically, from your recollection
16    of this article, he basically had dust and sand for
17    pretty much the rest of the way down the Salt?
18  A.   That's what he said.
19  Q.   As a matter of fact, if you go over to the
20    next column, the last paragraph of that article, right
21    there, he says, "Perhaps to anyone else the obvious
22    thing to have done would be to make an inspection of
23    the wetness of the river at Phoenix before starting to
24    build the boat.  I admit that idea has some logic
25    behind it."
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 1        Do you see that?
 2  A.   I do.
 3  Q.   So he didn't even check to see if there was
 4    any water in the river before he went and built a boat?
 5  A.   Right.
 6  Q.   As a matter of fact, he implies in the next
 7    sentence that he wouldn't have built the boat if he had
 8    actually looked at the river first?
 9  A.   That's right.
10  Q.   Based on this article, would you say this was
11    a successful boating adventure on the Salt River?
12  A.   Not at all.
13  Q.   Maybe for the first half mile?
14  A.   At most.
15  Q.   Mr. Fuller, in his table, actually has this
16    as a yes for success, but he has an asterisk next to
17    it, right?
18  A.   Right.
19  Q.   Do you have anything more about the Sykes
20    trip?
21  A.   No.
22  Q.   Okay.  The next one in Mr. Fuller's table is
23    Number 12.  It's J.K. Day in a boat, spring of '92.  Do
24    you see that?
25  A.   Yes, I see that.
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 1  Q.   And the Commission's probably heard more
 2    about the Day trip between the Salt and the Gila than
 3    they want to know, but we'll cover this pretty quickly.
 4        If you go to Slide 176 on Mr. Fuller's
 5    PowerPoint, Number 364, can you tell me what he cites
 6    there on that page about the day trip?
 7  A.   This is the Arizona Sentinel, April 2nd,
 8    1892.
 9  Q.   If you then go to Tab Number 12 in
10    Exhibit C048, the first page of the cover sheet that
11    has a big 8 on it, and then there's an article there.
12    Do you see that?
13  A.   Yes.
14  Q.   Can you tell me where this paper is from and
15    when it was published?
16  A.   Yes.  I think you asked me earlier as to
17    where the Arizona Sentinel was published, and this
18    indicates it was published in Yuma, Arizona.
19  Q.   And for the record, it's my understanding
20    this is the Land Department's Exhibit Number 8.  It's
21    under C018.
22        Is this an article about the Day trip?
23  A.   Yes.
24  Q.   And this paper was published in Yuma; is that
25    right?
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 1  A.   Right.
 2  Q.   Let's go to the -- is that the biggest
 3    version we have, Jeff?  Blow that up a little bit.
 4    And, again, the Commission's heard a lot about this
 5    trip, so we'll be quicker on this one.
 6        This is the one they had a small boat and
 7    they ended up with a large quantity of fur; is that
 8    right?
 9  A.   Right.
10  Q.   And this is essentially a two-paragraph
11    article in the Yuma paper?
12  A.   Right.
13  Q.   Is there any description here of them
14    actually boating on the Salt River?
15        You might want to go down so he can see the
16    whole article.
17  A.   They do refer to the Rio Salado or the Salt
18    River.  It says the "Salt river was entered, from which
19    the trappers came down to the Gila."
20  Q.   Does it say anything about how their trip was
21    on the Salt or anything they encountered?
22  A.   No.
23  Q.   And they left Camp Verde, didn't they, in
24    September of 1881; is that right?
25  A.   Right.
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 1  Q.   And they arrived in Yuma, would have been
 2    March; is that correct?
 3  A.   Yes.
 4  Q.   This paper is published April 2nd, and it
 5    says they arrived last Sunday.  Do you recall that?
 6  A.   Correct.
 7  Q.   Which would have actually been toward the end
 8    part of March?
 9  A.   Right.
10  Q.   Do we have any idea, based on this article or
11    anything you've seen in the record, about when between
12    September of 1891 and March of 1892 they would have
13    been on the Salt River?
14  A.   No, and one of the questions this article
15    raised in my mind is why did it take them so long.  You
16    know, even if they were trapping, it struck me as a
17    rather long period of time to come from the Verde all
18    the way down to Yuma.
19  Q.   And this is also the article where they talk
20    about the trip being over 800 miles, right?
21  A.   Right.
22  Q.   And it's not really 800 miles from there
23    to --
24  A.   No.  I would guess it's a few hundred miles,
25    but I don't know exactly how many, but certainly not
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 1    800.
 2  Q.   Anything else to say about this account
 3    Number 12?
 4  A.   If we could go to the first column at the
 5    top, it just underscored to me -- "They arrived in Yuma
 6    on Sunday, having made the journey in a little less
 7    than six months."  It just struck me as a really long
 8    period of time, even allotting the fact that maybe they
 9    were trapping along the way.
10  Q.   Okay.  Number 13 is also, under Mr. Fuller's
11    table, another Day trip by J.K. Day in a boat, spring
12    pre- 1892.  Do you see that Number 14 on his table
13    that's now Exhibit C048?
14  A.   Number 13.
15  Q.   I'm sorry, 13.
16  A.   I think you said 14.
17  Q.   I probably did.
18  A.   Yes, I see that.
19  Q.   And this is the same article we just talked
20    about about Number 12, right?
21  A.   Yes.
22  Q.   If you can blow that up, Jeff.  Oh, down,
23    down a little more.
24        This article says "The distance traveled by
25    the Messrs. Day by river is a trip over 800 miles, and
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 1    is the fifth one made by J.K. Day."
 2        Do you see that?
 3  A.   Yep.
 4  Q.   As far as you know, from this article and the
 5    other things you reviewed in the record, is that one
 6    clause that says this is the fifth one made by J.K. Day
 7    the only support for Mr. Fuller's account Number 13,
 8    the other alleged four trips by Mr. Day?
 9  A.   As far as I know, yeah.  Are you talking
10    about under Purpose?
11  Q.   I'm talking about the number of the trips
12    prior to this particular one.
13  A.   Right.  I'm looking at the second page of
14    C048, which is Mr. Fuller's table, and under the
15    heading Purpose he indicates "Commercial 4 trips."
16  Q.   So the only support in the record for those
17    four trips is that eight or ten words, whatever that is
18    there in that one clause?
19  A.   Yes.
20  Q.   Anything else to talk about the Day brothers?
21  A.   No.
22  Q.   Okay.  Number 14 on this table, Mr. Fuller's
23    table in Exhibit C048, says Hudson River Company,
24    canvas boat, June 1893.  Do you see that?
25  A.   Yes.
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 1  Q.   And if you look at Slide 178 on Mr. Fuller's
 2    PowerPoint, Exhibit 364 from the Land Department, is
 3    this a slide relating to the Hudson 1893 account?
 4  A.   Correct.
 5  Q.   And what does Mr. Fuller cite here on
 6    Slide 178?
 7  A.   The Arizona Republican, June 2nd, 1893.
 8  Q.   And if you flip over to Tab 14 on
 9    Exhibit C048, the first one is a slide that -- a cover
10    sheet that has a 60, big 60 on it.  Do you see that?
11  A.   I do.
12  Q.   And then after that is a newspaper article.
13    Can you tell, from looking at the last page of that
14    exhibit, what newspaper that was in and where it was
15    published?
16  A.   This newspaper is the Arizona Republican,
17    which I know was published in Phoenix, Friday morning,
18    June 2nd, 1893.
19  Q.   Okay.  And this is -- is that the same
20    newspaper on the same day that was cited on Slide 178
21    of Mr. Fuller's PowerPoint?
22  A.   Yes.
23  Q.   And this is State Land Department Exhibit 60,
24    I believe, which is part of C018.
25        First of all, he lists this on his table as
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 1    the Hudson River Company.  Do you see that?
 2  A.   Yes.
 3  Q.   And it's actually the Hudson Reservoir and
 4    Irrigation company in the article; isn't that correct?
 5  A.   Correct.
 6  Q.   And is this another one where the newspaper
 7    was publishing information based upon a letter it had
 8    received from some other person?
 9        Look in the first line of the article.
10  A.   Yes.
11  Q.   So the --
12  A.   It indicates it was a letter from a W.A.
13    Farish, the chief engineer for the Hudson Reservoir and
14    Irrigation company's survey.
15  Q.   As a matter of fact, it refers to a private
16    letter.  Does that mean anything?
17  A.   Just that -- not really.  Just that it was
18    private, I guess.
19  Q.   Okay.  So Mr. Fuller has this account in his
20    table as happening in June 1893; is that right?
21  A.   Right.
22  Q.   And the newspaper is published dated
23    June 2nd, 1893; is that correct?
24  A.   Yes.
25  Q.   This article talks about a letter that was
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 1    received yesterday, which would have been June 1st,
 2    1893, talking about a trip last Monday.
 3  A.   Right.
 4  Q.   So wouldn't the trip have actually been in
 5    May and not in June?
 6  A.   Correct.
 7  Q.   And, again, we looked at the hydrograph
 8    earlier.  Do you recall whether the flows under
 9    Mr. Fuller's curve are different in May than they are
10    in June?
11  A.   Just that they're lower the later you go.
12  Q.   Okay.  With these folks in this trip on
13    account Number 14, were they doing a survey of possible
14    reservoir sites?
15  A.   I believe that's what the purpose of their
16    trip was.
17  Q.   And what's the title of this article?
18  A.   "Adventurous Passage," and the subtitle is
19    "The Trials of the Engineering Party."
20  Q.   In the body of the first paragraph, it talks
21    about "the adventures and difficulties attending the
22    passage of the eighteen miles of the canyon."
23        Do you see that?
24  A.   Yes.
25  Q.   So this is another one where, at least
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 1    according to the newspaper, it was an adventuresome,
 2    hazardous trip?
 3  A.   Correct.
 4  Q.   This one also talks about "the eighteen miles
 5    of canyon between the diversion dam and the exit of the
 6    river from Tonto Basin."
 7        Do you see that?
 8  A.   Yes.
 9  Q.   Do you know where the river comes out of
10    Tonto Basin?
11  A.   Near Granite Reef Dam.
12  Q.   Okay.  Could it --
13  A.   Or are you talking about Roosevelt Dam?
14  Q.   Well, do you know where the Tonto confluence
15    with the Salt is?
16  A.   Oh, yeah, near -- just upstream a little bit
17    from where Roosevelt Dam is today.
18  Q.   So if they're talking about 18 miles of
19    canyon between the diversion dam and the exit of the
20    river from Tonto Basin, could they be talking about the
21    area that's now under Roosevelt Dam?
22  A.   That's what I would assume.
23  Q.   And do you know which of Mr. Fuller's
24    segments that's in?
25  A.   Segment 3, I think.
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 1  Q.   He lists it as Segment 4 in this table.
 2    Could that be wrong?
 3  A.   Could be.
 4  Q.   And this is another one where they were using
 5    canvas boats; is that right?
 6  A.   Yes.
 7  Q.   And this one is also another one where the
 8    boats overturned at some point during the trip?
 9  A.   That's what it says, "and the occupants were
10    thrown in the water."
11  Q.   And it talks about two of the ribs on the
12    boat being smashed during the trip?
13  A.   Right.
14  Q.   It also talks about "the boat otherwise
15    nearly rendered unserviceable"?
16  A.   Correct.
17  Q.   Is this another one of those trips that you
18    would maybe find as a success or a boating trip --
19    would you say this was a successful boating trip, just
20    from reading the article?
21  A.   It sounds very unsuccessful to me.
22  Q.   One of the other things in this article,
23    toward the end of the next to the last paragraph, says
24    the -- I'm not sure I can -- can you blow it up just a
25    little bit right down there, Jeff?
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 1        "The largely precipitous sides of the canyon
 2    were scaled and the search for a spot sufficiently
 3    level for camping purposes occupied nearly five hours.
 4        Did it take them five hours to find a flat
 5    space to camp?
 6  A.   Yes.
 7  Q.   Anything else to talk about with respect to
 8    the Hudson account?
 9  A.   No.
10  Q.   Okay.  Number 15 on Mr. Fuller's table, the
11    second page of C048.  Actually, this is on the third
12    page.  Robinson in a boat, 1893.  Do you see that?
13  A.   Yes, I do.
14  Q.   If you go to Slide 179 of Mr. Fuller's
15    PowerPoint, is that a slide about the Robinson trip?
16  A.   Correct.
17  Q.   Can you tell me what source he cited on that
18    slide?
19  A.   He cites the Bisbee Daily Review,
20    October 6th, 1909.
21  Q.   Okay.  Look at Tab 15 from Exhibit C048.
22    There's a big 76 on the first page?
23  A.   Correct.
24  Q.   Can you tell me what newspaper this is from
25    and what date it was published?
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 1  A.   This is the Bisbee Daily Review from Bisbee,
 2    Arizona, Wednesday morning, October 6, 1909.
 3  Q.   Is that the same newspaper and date cited by
 4    Mr. Fuller on his Slide 179?
 5  A.   It is.
 6  Q.   This, I believe, is State Number 76 as part
 7    of C018.
 8        So the paper here was published in Bisbee,
 9    correct?
10  A.   Right.
11  Q.   Are you familiar with that that's quite a
12    distance from the Salt River?
13  A.   It's a long ways from the Salt River.
14  Q.   And the -- blow that up a little bit, Jeff,
15    and move it to the left.  The story -- that's really
16    hard.  Can you blow it up just a little bit more?  Go
17    down a little bit.  There you go.
18        The story talks about in 1893 a group headed
19    by Lieutenant Ives Robinson, with two other companions,
20    left Phoenix going down the Salt River by boat to Yuma.
21    Do you see that?
22  A.   Right.
23  Q.   And then on down, via the Colorado?
24  A.   Right.
25  Q.   Other than that one reference to the Salt
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 1    River from 1893, do you know anything else in this
 2    entire article that makes any reference to the Salt
 3    River?
 4  A.   No.  And, in fact, to expand on that point,
 5    if you want me to.
 6  Q.   Sure.
 7  A.   In the right-hand column, if you go down
 8    about two-thirds of the way, where the paragraph begins
 9    "The party will proceed."
10        "The party will proceed by train to Guaymas."
11  Q.   Guaymas.
12  A.   Okay, Guaymas, and then they would head on
13    down from there.  So it sounds like, to me, that there
14    was really only one previous expedition that was
15    referenced in relation to the Salt River.
16  Q.   So the 1909 trip that they're talking about
17    that's going to happen after the article, that's going
18    to be -- is that going to be an overland trip?
19  A.   It doesn't say, but it does say at this point
20    they -- it doesn't say that they actually went.
21  Q.   Okay.  But it's clear to you from this
22    article that that trip is going to be by train, not by
23    boat on the Salt River?
24  A.   No, I think what I'm saying here is that it
25    referenced two previous expeditions, and only one of
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 1    them was referenced as being on the Salt River.
 2  Q.   Okay.  Let's go back to the part about the
 3    Salt River, the second paragraph.  Right there.
 4        So it talks about "going down the Salt River
 5    by boat to Yuma."  You saw that, right?
 6  A.   Right.
 7  Q.   Does the Salt River go to Yuma?
 8  A.   No, it feeds into the Gila and then the Gila
 9    goes to Yuma.
10  Q.   Okay.  Do you have anything else to say about
11    this article?
12  A.   On the right-hand column, going down to the
13    sentence beginning "The personel of the party is not
14    yet complete."
15  Q.   Okay.  Right there.
16  A.   "The personel of the party is not yet
17    complete, but to date will include," and then it lists
18    the people.  And then if you go down -- I'll comment on
19    that in conjunction to something else.  If you go down
20    on the same column to the paragraph that says "We
21    haven't yet completely made up our party," it just
22    underscores to me the uncertainty about whether this
23    expedition ever took place.  They were planning it,
24    undoubtedly; but it doesn't say that it took place.
25  Q.   And back to the one sentence that actually
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 1    does talk about the Salt River, it talks about it being
 2    in -- talks about being in 1893, right?
 3  A.   Yes.
 4  Q.   Does it say anything about what time of year
 5    it was?
 6  A.   No.
 7  Q.   So you have nothing else to say about
 8    Robinson?
 9  A.   No.
10  Q.   Okay.  Number 16 of Mr. Fuller's table is --
11        CHAIRMAN NOBLE: Mr. McGinnis?
12        MR. MCGINNIS: Yes, sir.
13        CHAIRMAN NOBLE: How about let's go to
14    lunch.
15        MR. MCGINNIS: How about it.
16        CHAIRMAN NOBLE: Okay, 1:30.
17        (A lunch recess was taken from
18        12:12 p.m. to 1:33 p.m.)
19        CHAIRMAN NOBLE: We're back.  We're
20    ready to go, Mr. McGinnis.
21        MR. MCGINNIS: Yes, Mr. Chairman.
22        BY MR. MCGINNIS: 
23  Q.   Dr. Littlefield, I think when we broke for
24    lunch, we might have just finished account Number 15 on
25    Mr. Fuller's table on what is now C048.  Is that your
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 1    recollection?
 2  A.   Yes.
 3  Q.   Okay.  Let's move on to 16, according to
 4    Mr. Fuller's table, is Adams and Evans in a flat boat,
 5    January 1895.  Do you see that in this table?
 6  A.   I do.
 7  Q.   Okay.  If you look on Slide --
 8        CHAIRMAN NOBLE: Oh, please, it was --
 9    you were okay.  We could actually hear you.
10        MR. MCGINNIS: Okay.
11        BY MR. MCGINNIS: 
12  Q.   If you look on Slide 180 of Mr. Fuller's
13    PowerPoint, Exhibit 364, is that the Adams and Evans
14    account?
15  A.   Yes, it is.
16  Q.   Okay.  And does he cite his sources there on
17    Slide 180?
18  A.   Yes, he does.
19  Q.   Does he cite the Phoenix Herald,
20    February 18th and 25th, 1895; the Arizona Sentinel,
21    March 9th, 1895; and the Arizona Daily Herald from
22    February 18th, 1895?
23  A.   Yes.
24  Q.   Do you know whether they're actually two
25    different papers, one called the Arizona Daily Herald
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 1    and one called the Phoenix Herald?
 2  A.   No, and typically around this time some of
 3    these newspapers were weeklies and then they switched
 4    to dailies, but they basically were the same paper.
 5    They just changed the title so it later reflected the
 6    change.
 7  Q.   Under Tab 16 on Exhibit C048, you'll find,
 8    should be some newspaper articles there.  The first
 9    one, there's a cover sheet with a big 360 on the front.
10    Do you see that?
11  A.   Yes.
12  Q.   The article behind that, can you tell from
13    looking at that what paper it's from and what date it's
14    from?
15  A.   The heading that's typed in on the top of the
16    page is Phoenix Daily Herald, 2-18, February 18th,
17    1895.
18  Q.   Okay.  And my understanding, for the record,
19    is that this is State Exhibit 360 under C029.
20        Dr. Littlefield, does this Phoenix Herald,
21    February 18th, 1895, article refer to the Adams and
22    Evans account?
23  A.   Yes.
24  Q.   And this one -- blow that up, Jeff. -- talks
25    about them coming down the Gila to Sacaton; do you see
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 1    that?
 2  A.   Yes.
 3  Q.   And it says "There," and assuming that means
 4    at Sacaton.  Is that what you would believe?
 5  A.   Yes.
 6  Q.   "There they disembarked and hauled their boat
 7    to Phoenix and after laying in provisions, etc., will
 8    leave tomorrow on the Salt river."
 9        Do you see that?
10  A.   Right.  Yes.
11  Q.   So is it your understanding from reading this
12    that the trip from Sacaton to Phoenix was overland when
13    it talks about them hauling their boat?
14  A.   That's -- yes.
15  Q.   And with respect to the Salt River portion of
16    the trip, at least in this article it's a prospective
17    article, isn't it?
18  A.   Right.  It doesn't confirm that they actually
19    went down the Salt.  It does confirm that they had
20    already traveled partway down the Gila.
21  Q.   It talks about -- it says they will leave
22    tomorrow on the Salt.  So it hasn't happened yet?
23  A.   That's correct.
24  Q.   Does it say anything in this article about
25    where on the Salt they would have put their boat in
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 1    when they started up, if they did?
 2  A.   No, and they could very well have changed
 3    their mind and decided to have it hauled back to the
 4    Gila and continue on the Gila, without doing any
 5    boating on the Salt.
 6  Q.   Okay.  But we just don't know from looking at
 7    this particular article, right?
 8  A.   That's right.
 9  Q.   Okay.  The next article -- well, do you have
10    anything else to say about this article in particular?
11  A.   No.
12  Q.   If you continue down through Tab 16 in
13    Exhibit C048, there's another slip sheet that says a
14    big 361 on it and then there's another article.  Do you
15    see that?
16  A.   Yes.
17  Q.   Can you tell me where that newspaper was
18    published and what date it was, according to the
19    exhibit?
20  A.   This is the Phoenix Daily Herald, Monday,
21    February 25, 1895.
22  Q.   And is that one of the articles that
23    Mr. Fuller cited on his Slide 180?
24  A.   Yes.
25  Q.   And the article that we just talked about
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 1    previously from the Phoenix Daily Herald,
 2    February 18th, 1895, is that another of the articles
 3    that Mr. Fuller cited on that Slide 180?
 4  A.   Yes.
 5  Q.   So with respect to the article on
 6    February 25th, which it's my understanding is
 7    State 361, part of C029, is this article also about the
 8    Evans and Adams trip, as best you understand?
 9  A.   Yes, and it has a letter written by Amos
10    Adams.
11  Q.   And if you look on this article, before it
12    gets to Adams' letter, do you see where it says "Gila
13    Bend, February 23"?
14  A.   Yes.  This is the Adams letter.  If you
15    scroll up a little bit further, you can see that it's
16    signed by him.
17  Q.   Okay.
18  A.   No, no, going the other way.  There you go.
19  Q.   Okay.  But where I said it says "Gila Bend,
20    February 23," that's where the letter itself starts; is
21    that right?
22  A.   That's correct.
23  Q.   Before it gets to that letter -- go up a
24    little bit, Jeff. -- it talks about "Amos Adams, one of
25    the two men who are making the trip from Graham county
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 1    to the Gulf of Mexico by boat and who passed through
 2    the Salt River valley about a week ago."
 3        Do you see that?
 4  A.   Yes.
 5  Q.   So in this paper, which was February 25th,
 6    1895, it says they went through the Salt River Valley
 7    as part of their trip about a week previously?
 8  A.   Correct.
 9  Q.   Which would have put them in the Salt River
10    Valley sometime in mid February?
11  A.   About February 18th or thereabouts.
12  Q.   So Mr. Fuller, on his table, for account
13    Number 16 has January 1895.  Do you see that?
14  A.   Yes.
15  Q.   But you think, from looking at the article
16    that we just looked at, it was more likely they were on
17    the Salt, if they were, sometime in mid February; is
18    that right?
19  A.   Correct.
20  Q.   Mr. Heilman, can you pull up Slide, I think
21    it was, 158 on Exhibit 364?
22        This was Mr. Fuller's slide about the
23    Vandermark and Kilgore trip that we already talked
24    about, right?
25  A.   Yes.
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 1  Q.   And I want you to look at the graph up in the
 2    upper right.  Again, realizing you're not a
 3    hydrologist, but you can look at a graph, can you tell
 4    us what it looks like the flow curve is different
 5    between January and February?  Would it be higher or
 6    lower in February?
 7  A.   I can't see the months on the bottom there.
 8        I just can't read that.
 9  Q.   Okay.  Do you know from listening to the
10    testimony whether the flow in February in the Salt
11    River is generally higher than January, or is that
12    something that's outside of what your knowledge base
13    is?
14  A.   That's outside my knowledge.
15  Q.   Okay.  Back to this Exhibit 361 under Tab 16,
16    do you have anything else to say about this particular
17    article?
18  A.   No.
19  Q.   This one does actually talk about them, their
20    voyage, being on the Salt, doesn't it?
21  A.   Yes.  It mostly describes the Gila, but it
22    does mention their voyage on the Salt and the Gila.
23  Q.   Okay, the next article under Tab 16 on
24    Exhibit C048 has a divider that says 363.  Do you see
25    that?


Page 3701


 1  A.   Yes, I do.
 2  Q.   And can you tell from the exhibit what paper
 3    this is from and what date it was published?
 4  A.   This is the Arizona Sentinel, published
 5    March 9, 1895.
 6  Q.   And is that one of the articles that
 7    Mr. Fuller cites on Slide 180 of his PowerPoint --
 8  A.   Correct.
 9  Q.   -- for the Adams and Evans account?
10  A.   Yes.
11  Q.   Let's go to the blowup part of it, Jeff.  No,
12    there should be a prior page.  There we go.
13        And here in the part that's been highlighted
14    in the exhibit, it talks about Evans and Adams arriving
15    from Morenci on two-month voyage down the Gila; is that
16    right?
17  A.   That's correct.
18  Q.   And I think we maybe already talked about
19    this, but Mr. Fuller, on his Slide 180, refers to both
20    the Phoenix Herald, February 18th, 1895, and the
21    Arizona Daily Herald, February 18th, 1895.  Do you know
22    if there were two different newspapers or maybe he's
23    just kind of confused the titles?
24  A.   As I said, sometimes newspapers in the late
25    19th century and early 20th century went from a weekly
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 1    to a -- I'm sorry, a weekly to a daily, and so
 2    sometimes they just added the word "Daily" to clarify
 3    the change.  But I'm assuming that these are the same
 4    paper.
 5  Q.   If there are two different articles from
 6    February 18th, 1895, have you seen them in the record
 7    anywhere?
 8  A.   No.
 9  Q.   Do you have anything else to talk about with
10    respect to the Adams and Evans account?
11  A.   Let me clarify one other thing here on that
12    particular point.
13        It was also not unusual for a particular
14    historical newspaper to continue to print a weekly
15    version, as well as a daily.  So that may account for
16    the difference between the two accounts.
17  Q.   Okay.  Anything else with respect to the
18    Adams and Evans account?
19  A.   On Item 363 I just want to point out that
20    unlike the previous newspaper article we discussed,
21    this one does not mention the Salt River at all.  It
22    says that they spent two months voyage down the Gila
23    River, and it doesn't mention anything about the Salt.
24  Q.   So the three articles we looked at and that
25    we have in the record about Adams and Evans, the only
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 1    real mention of the Salt is on the first article in
 2    Number 360 and, also, in 361; is that right?
 3  A.   Right.
 4  Q.   Number 17, according to Mr. Fuller's table in
 5    C048, is Gentry and Cox, large ferry, January 1889.  Do
 6    you see that?
 7  A.   Yes.
 8  Q.   Okay.  If you look on Slide 174, Mr. Fuller's
 9    PowerPoint, Number 364, is that his Gentry and Cox
10    account?
11        Slide 174.
12  A.   Yes, I found that.
13        Yes, that is the Gentry and Cox account.
14  Q.   And does he cite his source there at the
15    bottom of the page?
16  A.   Yes, he cites as the source Tombstone Daily
17    Prospector, January 24, 1889.
18  Q.   And if you look at the article under Tab 17
19    of Exhibit C048, the first thing is a big page divider,
20    247.  Do you see that?
21  A.   Yes.
22  Q.   And then you have a newspaper article, both
23    in a zoom version and a full page version after that?
24  A.   I see that.
25  Q.   And can you tell from looking at these
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 1    articles what newspaper it was published in and what
 2    day?
 3  A.   This is the Tombstone Daily Prospector,
 4    Thursday evening, January 24, 1889.
 5  Q.   Is that the same paper that Mr. Fuller cites
 6    in Slide 174?
 7  A.   Yes, it is.
 8  Q.   Same date, same article?
 9  A.   Yes.
10  Q.   And where was this newspaper published?
11  A.   Tombstone.
12  Q.   Where was the account actually alleged to
13    occur?
14  A.   The account was alleged to have occurred on
15    the Salt River.
16  Q.   And this one specifically -- let's go to the
17    zoom version, Jeff.
18        This one specifically refers to a ferry boat;
19    is that right?  Right, second paragraph?
20  A.   At Maricopa Crossing, yes.
21  Q.   And the ferry boat, according to this
22    article, had been used at Maricopa Crossing.  They
23    wanted to take it down to the Gila, so they tried to
24    float it down the Salt; is that right?
25  A.   Correct.
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 1  Q.   Do you know where, generally, Maricopa
 2    Crossing was on the Salt River?  Was it upstream, or
 3    was it farther downstream toward the Gila confluence?
 4  A.   My understanding is that -- from a couple of
 5    historical maps, is that it was approximately where
 6    Seventh Avenue intersects the Salt River today.
 7  Q.   So about where -- south of where Central
 8    Phoenix is now?
 9  A.   Yeah, I think just a few miles from the Gila.
10  Q.   So the extent of the voyage on the Salt,
11    according to this article, would have been from
12    Maricopa Crossing just down to the Gila confluence; is
13    that right?
14  A.   Right, just a few miles.
15  Q.   And this also says, actually, once they got
16    to the Gila, the boat was wrecked; is that right?
17  A.   Yes.
18  Q.   This is the one that says that men lost
19    control of the boat as she struck a snag.  She was cut
20    into two parts as if she had come across a buzz saw.
21    She is a total loss.
22        Do you see that?
23  A.   Yes.
24  Q.   That probably is on the Gila, according to
25    your opinion?
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 1  A.   Yeah.  They mentioned about having traveled
 2    about 40 miles, I think it was.  Here we are.  "About
 3    forty miles below Phoenix, when the boat came in
 4    contact with a willow snag," so...
 5  Q.   Do you have anything else to say about the
 6    Gentry and Cox account?
 7  A.   No.
 8  Q.   Okay.  The next one in Mr. Fuller's table is
 9    Number 18, which is Roosevelt Freight, boats, in April
10    1905.  Do you see that?
11  A.   Yes.
12  Q.   Okay.  And if you look on Slide 183 on
13    Mr. Fuller's PowerPoint, is that the Roosevelt freight
14    account?
15  A.   Yes.
16  Q.   And does Mr. Fuller cite his source there?
17  A.   Yes.  He cites the Arizona Republican, which
18    is a Phoenix paper, April 30th, 1905.
19  Q.   If you look under Tab 18 on Exhibit C048,
20    there are actually two articles there.  The first one
21    is an article about an effort to float logs down the
22    river that I don't think Mr. Fuller included in his
23    table.  So maybe we'll just not waste time on that.
24        But the second one, after the divider 249, is
25    that an article from an old newspaper?
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 1  A.   Yes.  This is the Arizona Republican,
 2    April 30, 1905.
 3  Q.   Is that the same article that Mr. Fuller
 4    cites on Slide 183 in his PowerPoint?
 5  A.   Yes.
 6  Q.   Let's go to the zoom version of that one,
 7    Jeff.
 8        And there's one clause in this article that
 9    talks about the balance of the distance being over
10    trail, and then it says "and all freight came over via
11    the pack train, or else was hauled up the river in a
12    boat."
13        Do you see that?
14  A.   Correct.
15  Q.   And so it does talk about hauling freight up
16    the river in a boat; is that correct?
17  A.   Yes, or by pack train.
18  Q.   Okay.  Does this article also talk about this
19    happening at the time of heavy rains and floods?
20  A.   It identifies the Salt River as being in a
21    raging torrent class, although that the water had begun
22    to recede.
23  Q.   Okay.  And it also talks about at the time of
24    heavy rains and floods, right there in the middle of
25    the article, doesn't it?
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 1  A.   Yes.
 2  Q.   And so the talk about boats is really just in
 3    one clause in one sentence in that article, correct?
 4  A.   Correct.
 5  Q.   Does it say anywhere in this article when the
 6    hauling of boats -- hauling of freight by a boat up the
 7    4 miles of the Salt River would have occurred?
 8  A.   It mentions the 24th is when the first trip
 9    on the new road was anticipated.
10  Q.   Okay.  But does it talk specifically about
11    when the boat was being used?
12  A.   I'm sorry, I'm not seeing that.
13  Q.   My question is, does it?
14  A.   Oh.  No.
15  Q.   The article is from April 30th, 1905, right?
16  A.   Yes.
17  Q.   Do you recall a couple weeks ago, when you
18    were testifying, we went through some historical
19    photographs in your declaration?
20  A.   Yes.
21  Q.   Jeff, can we pull up Figure 69 at Page B-54
22    of the appendix to Dr. Littlefield's declaration, which
23    is Exhibit C020?
24        And we talked about this photograph last
25    time.  This is April 1905, right?
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 1  A.   Yes.  This is the famous flood of April 1905.
 2    There also was a flood in February of 1905.
 3  Q.   So we don't know what day of the month in
 4    April this picture was taken, correct?
 5  A.   Correct.
 6  Q.   But we do know that the Salt River, at the
 7    Tempe area, looked like this in April 1905?
 8  A.   Correct.
 9  Q.   And the -- does that look like a flood to
10    you?
11  A.   Very much so, yes.
12  Q.   Actually, the caption of the picture says
13    "Salt River flood," doesn't it?
14  A.   Yes.
15  Q.   So in April 1905 we know the river looked
16    like this in Tempe, and we have an article on
17    April 30th, 1905 that talks about taking freight up the
18    last 4 miles to Roosevelt in a boat, correct?
19  A.   Correct.  We can nail down the date a little
20    bit further, in that the handwritten portion on the
21    picture mentions that the flood occurred on the night
22    of April 12th, so this is presumably somewhere toward
23    the latter part of April.
24  Q.   So would this picture further support a
25    conclusion that the accounts of taking freight the last
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 1    4 miles up the Salt River to Roosevelt occurred during
 2    a flood?
 3  A.   Or certainly very high water.
 4  Q.   Do you have anything else to say about this
 5    particular account?
 6  A.   No.
 7  Q.   Okay.  Number 19 on Mr. Fuller's table says
 8    "Advertisement, Boat, May 1905."  Do you see that?
 9  A.   Yes.
10  Q.   Taking a look at Slide 186 in Mr. Fuller's
11    PowerPoint, Exhibit 364, does that look like the same
12    account he's referring to in what I've now marked as
13    Number 19?
14  A.   Correct.
15  Q.   And does he cite a source there?
16  A.   He cites the Arizona Republican, which is a
17    Phoenix paper, May 23rd, 1905.
18  Q.   Okay.  And then take a look at Tab 19 on
19    Exhibit C048.  The first page there is a divider that
20    has a big number 66 on it.  Do you see that?
21  A.   Yep.
22  Q.   And then there is a newspaper article,
23    correct?
24  A.   Correct.
25  Q.   Can you tell me what newspaper that's from
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 1    and what day it was published?
 2  A.   The full paper indicates that it was
 3    published by the Arizona Republican Tuesday morning,
 4    May 23rd, 1905.
 5  Q.   And is that the same date and paper that
 6    Mr. Fuller cites on Slide 186 of his PowerPoint?
 7  A.   Yes.
 8  Q.   Let's go back to the zoom version, Jeff.
 9        This is, again, another one-paragraph story
10    or article that appears in a newspaper, right?
11  A.   Yeah.  I think it's an advertisement,
12    actually, but...
13  Q.   Okay.  Does this article or advertisement
14    ever say that there was actually any boating trip that
15    ever occurred on the Salt River?
16  A.   No.  It just said that a party was being
17    formed, first come, first served, and in order to
18    potentially do some hunting and -- hunting and fishing,
19    et cetera.
20  Q.   Does it even mention the Salt River in this
21    particular article or advertisement?
22  A.   No.  It does say Phoenix to Yuma, but it
23    doesn't mention the Salt River directly.
24  Q.   It also talks about the foot of Seventh
25    Street in a Phoenix paper, right?
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 1  A.   Right.
 2  Q.   Let's look at the full version of this one,
 3    Jeff.
 4        This ad appears in the lower part of column
 5    two, and what's the heading that that one appears
 6    under?
 7  A.   The general heading?
 8  Q.   Yes.
 9  A.   "Miscellaneous Wants."
10  Q.   So is this an advertisement --
11  A.   Yes.
12  Q.   -- or want ad?
13  A.   Or an announcement.
14  Q.   So on this one, we don't know if it ever
15    really occurred; is that correct?
16  A.   That's correct.
17  Q.   Do you have anything else to say about
18    Number 19?
19  A.   No.
20  Q.   Number 20 on Mr. Fuller's table in
21    Exhibit C048 says "USRS, Boat, December 1905."  Do you
22    see that?
23  A.   Yes, I see that.
24  Q.   And if you look at Slide 187 on Mr. Fuller's
25    PowerPoint, Exhibit 364, is that an account by the U.S.
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 1    Reclamation Service engineers?
 2  A.   Yes.
 3  Q.   And what's he cite there?
 4  A.   He cites the Arizona Republican,
 5    December 9th, 1905.
 6  Q.   Turn to Tab 20 in Exhibit C048.  Can you tell
 7    us what that newspaper article is from and when it was
 8    published?
 9  A.   This is the Arizona Republican, Saturday
10    morning, December 9th, 1905.
11  Q.   And for the record, this article, we
12    understand it is in the record under Lower Salt
13    Evidence Item Number 012 Part 3.  I think what we've
14    included here might be a little better copy, but the
15    article itself is already in, but this is all going to
16    be in C048 anyway.
17        Does this article that shows up under Tab 20
18    talk about a boating adventure by the Reclamation
19    Service engineers on the Salt River?
20  A.   Yes.  They were going to inspect, as I
21    recall, different diversions along the Salt River.
22  Q.   So on the first page, the discussion of their
23    inspection tour is all on land; is that right?
24  A.   Correct.
25  Q.   And let's go to the second page then, Jeff.
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 1        The second page, when you get down toward the
 2    end of the left column, talks about they had lunch?
 3  A.   Yes.
 4  Q.   Had lunch and then they set out immediately
 5    after lunch and they started down the river in a boat
 6    toward the head of the Consolidated Canal.  Do you see
 7    that?
 8  A.   Yes, I do.
 9  Q.   It specifically says "They found the Salt
10    river a poor stream for navigation," correct?
11  A.   Right.
12  Q.   It says in a voyage of a mile they were
13    shipwrecked twice, correct?
14  A.   Correct.
15  Q.   In the first instance the boat went on a rock
16    in a rapid, right, so they hit a rock?
17  A.   Correct.
18  Q.   The next time they struck a sand bar,
19    correct?
20  A.   Correct.
21  Q.   Then on another occasion the boat started to
22    turn over, but they got it upright?
23  A.   With a little difficulty.
24  Q.   And they finally ended up a little above the
25    Consolidated Canal head; is that right?
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 1  A.   That's right.
 2  Q.   And then they got somebody to drive them home
 3    and didn't get back in the boat, according to the
 4    article?
 5  A.   That's right.
 6  Q.   And this was all in the course of a mile?
 7  A.   Right.
 8  Q.   And this one, if you look on the table in --
 9    Mr. Fuller's table on Exhibit C048, this is another one
10    that even he admits was unsuccessful; is that right?
11  A.   Yes.
12  Q.   As a matter of fact, as we said, as you said,
13    the article says "They found the Salt river a poor
14    stream for navigation"?
15  A.   He does qualify the success with an asterisk,
16    but I'm not sure what the asterisk means.
17  Q.   Anything else about account Number 20?
18  A.   No.
19  Q.   Account Number 21 on Mr. Fuller's table in
20    C048, also in his Exhibit 364, is Shively, Shively, a
21    boat in March 1905.  Do you see that?
22  A.   Yes, I do.
23  Q.   If you look on Slide 182, Mr. Fuller's
24    PowerPoint, is that an article about Shively or
25    Shively?  Is that the -- that's not an article.  Is
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 1    that an account of the Shively experience?  Slide 182.
 2  A.   Yes, I see it.  Yes, it is.
 3  Q.   And what does he cite there?
 4  A.   He cites the Arizona Republican, March 24, 29
 5    and April 3rd, 1905.
 6  Q.   If you turn to Tab 21, Exhibit C048, the
 7    first article.  There's a divider with a big 81 on it
 8    and then there's a newspaper article.  Can you look
 9    under that first article and tell me what newspaper
10    it's from and what date it is?
11  A.   This is the Arizona Republican, March 24,
12    1905.
13  Q.   Is that the same article, one of the same
14    articles, that Mr. Fuller cited on Slide 182 of his
15    PowerPoint?
16  A.   Yes, it is.
17  Q.   Okay.  In this article on Number 81 there
18    from March 24, 1905, if you look at the first column
19    there, the article starts out talking about the Lower
20    Gila; is that right?
21  A.   Yes.
22  Q.   Is there anything in the article that talks
23    about the Salt River, specifically, that you recall?
24  A.   Not that I recall.
25  Q.   If you look on the second column there up to
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 1    the top, it says "It will be at the same time a matter
 2    of news to Phoenix people to know that this city has a
 3    real ship yard and that the product of it is already in
 4    evidence."
 5        Do you see that?
 6  A.   Yes, I do.
 7  Q.   So do you think the author here is saying
 8    that this should be -- it would be surprising to people
 9    to know that there's a shipyard in Phoenix?
10  A.   Correct.  And I think it's sort of
11    tongue-in-cheek, particularly because of the way the
12    boat is described.
13  Q.   Okay.  It talks about Shively coming from
14    Ashland, Oregon, a country where they have had water
15    before and a little surplus does not bewilder them.
16        Do you see that?
17  A.   Yes.
18  Q.   Does that, again, talk about maybe the
19    relative amount of water in Arizona versus Oregon?
20  A.   Yes, and I think what it does is it
21    underscores the person building the boat was more
22    familiar with rivers and streams in a wetter part of
23    the country, and perhaps -- and for that reason the
24    local people found it surprising that anyone would be
25    building a boat in the Phoenix area.
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 1  Q.   Can you go down a little bit, Jeff?
 2        The last paragraph there says "The boat was
 3    finished yesterday morning and the dry dock being some
 4    distance from the harbor a two horse wagon was pressed
 5    into service to assist in the launching, which was
 6    accomplished without the slightest trouble."
 7        Did I read that right?
 8  A.   You did.
 9  Q.   So this is a case where we know they took the
10    boat, put it in a wagon, and took it some distance to
11    get to a river?
12  A.   Correct.
13  Q.   Okay.  We know the boat was built in Phoenix?
14  A.   Right.
15  Q.   But do we know whether that wagon took the
16    boat to the Salt River or the Gila River?
17  A.   It does not say.
18  Q.   Going down here, it says "The builder
19    announced his intention of accompanying the crew at
20    least as far as Yuma but he was silent concerning his
21    later plans.  There are fears in some quarters that the
22    boat may prove to be a submarine before it leaves
23    American waters."
24        Do you see that?
25  A.   I do.
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 1  Q.   Does that say anything to you, as a trained
 2    historian, about what the local people thought about
 3    this venture?
 4  A.   In fact, I have a little note here penciled
 5    in.  These are the local views, and it shows people
 6    were surprised that anyone would try to build a boat
 7    for use on the Salt or the Gila.
 8  Q.   Okay.  Anything else you have to say about
 9    this particular article?
10  A.   No.
11  Q.   Okay.  The next article under Tab 21, and
12    there's a divider there that says 201.  And for the
13    record, it's my understanding that all three of these,
14    81, 201 and 203, are part of C018.
15        This one on 201, can you tell me what
16    newspaper it's from and when it was published?
17  A.   It's from the Arizona Republican, March 29th,
18    1905.
19  Q.   Is that another of the articles that
20    Mr. Fuller cited on his Slide 182 in his PowerPoint for
21    the Shively and Schreiver expedition?
22  A.   Yes.
23  Q.   And have you looked at this article from
24    March 29th, 1905?
25  A.   Yes, I have.
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 1  Q.   Is there anything in this article that refers
 2    to the Salt River?
 3        Yeah, go to the blowup, Jeff.
 4        Anything in this article that mentions the
 5    Salt River?
 6  A.   No.
 7  Q.   Based upon your review of this article and
 8    your expertise and experience in dealing with
 9    historical newspapers, do you have an opinion whether
10    part of this article was at least tongue-in-cheek in
11    tone?
12  A.   Well, they mention that it was sighted off
13    the Arlington coast, tongue-in-cheek, as if it was
14    somewhere in an ocean, whereas Arlington is bordering
15    on the Gila, but it's not an ocean.
16        And then they also say that the boat became
17    semi-submarine, and that as a precaution against, I
18    guess, more becoming a semi-submarine, billows side
19    boards were put on her somewhere along the Buckeye
20    coast, and, again, treating Buckeye as being on a -- as
21    if it were on an ocean, whereas obviously it's not.
22  Q.   It says, also, here that for a time the boat
23    was semi-submarine.  I think you mentioned that, right?
24  A.   Yes.
25  Q.   Does that give you any indication of how well
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 1    the trip went?
 2  A.   It sounded like the boat took on a lot of
 3    water periodically.
 4  Q.   Anything else on this particular article?
 5  A.   No.
 6  Q.   The next one under Tab 21 has a divider 203,
 7    and there's another article there.  Do you see that?
 8        Still under Tab 21.
 9  A.   Yes, I see 203.
10  Q.   Can you tell from looking at this exhibit
11    submitted by the Land Department what newspaper it was
12    from and what date it was published?
13  A.   Someone has typed in on the -- in the margin
14    that it's entitled the "Gila River Navigation:
15    Official Log of Captain Jacob Shively or Shively's
16    Recent Expedition," from the Arizona Republican,
17    April 3, 1905.
18  Q.   And is there anything in this -- well, excuse
19    me.
20        Is that one of the articles Mr. Fuller cites
21    on Slide 182 of his PowerPoint?
22  A.   Yes.
23  Q.   Is there anything in this article that
24    specifically mentions the Salt River?
25  A.   No.  In fact, the article expressly is


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(44) Pages 3718 - 3721







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 17
March 10, 2016


Page 3722


 1    entitled "Gila River Navigation."
 2  Q.   And in the first paragraph there, it refers
 3    to Mr. Shively as the admiral of the Gila River fleet.
 4  A.   Yes.
 5  Q.   Do you see that?
 6        Is that, you think, part of the
 7    tongue-in-cheek nature of this article?
 8  A.   Yes, and it stresses how unusual this type of
 9    event was.
10  Q.   And these newspaper articles that were cited
11    by Mr. Fuller are dated March 24th, March 29 and
12    April 3rd, 1905; is that right?
13  A.   That's right.
14  Q.   And I think we just looked a little earlier
15    at a picture from April 1905.  Mr. Heilman pulled it up
16    recently.  I want to look at a picture from March 1905,
17    and that's in the historical PowerPoint -- historical
18    photograph PowerPoint that Dr. Mussetter testified to,
19    and it's Exhibit C038, Subheading D.  Particularly,
20    we're looking at Slide 57.
21        So what's the date of this photograph on
22    Slide 57?
23  A.   Apparently the photographer, Lubken, labeled
24    the photograph March 21, 1905.
25  Q.   And the articles that Mr. Fuller cited about
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 1    the Shively account are dated March 24th, March 29th
 2    and April 3rd, 1905; is that right?
 3  A.   Right, just a few days after this photograph.
 4  Q.   And this photograph's taken at the confluence
 5    of the Salt and the Tonto Creek, correct?
 6  A.   Yes.
 7  Q.   And the account, if it was on the Salt at
 8    all, is someplace at Phoenix or downstream; is that
 9    right --
10  A.   That's right.
11  Q.   -- the Shively account?
12        Did you have anything else to say about the
13    account Number 21?
14  A.   Well, just obviously in relation to this
15    photograph, that there was a tremendous amount of water
16    in the river just a few days before the Shively boating
17    account took place, if it happened on the Salt River at
18    all.
19  Q.   So you can tell from the photograph at least,
20    that during that week there was a lot of flow in the
21    river?
22  A.   Right.  I'm not a hydrologist and I couldn't
23    estimate how many cfs, but it doesn't take, in my view,
24    a hydrology training to see that that clearly was a lot
25    of water.
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 1  Q.   In a historian's parlance, is that a bunch of
 2    water?
 3  A.   That's a bunch of water.
 4  Q.   Anything else about account Number 21?
 5  A.   No.
 6  Q.   Okay.  Mr. Fuller's account Number 22 is
 7    Rains, a boat, April 1909.  Do you see that in his
 8    table on Exhibit C048 and also 364?
 9  A.   Yes, I see that.
10  Q.   Looking on Slide 189, Mr. Fuller's
11    PowerPoint, Exhibit 364, is that his discussion of the
12    Rains account?
13  A.   Yes, it is.
14  Q.   And does he cite a source there?
15  A.   He cites the Arizona Republican, April 29th,
16    1909.
17  Q.   Look at Tab 22 on Exhibit C048.  There's a
18    big divider 73 and then there's a newspaper article
19    there, correct?
20  A.   Yes.  This is the Arizona Republican,
21    April 29, 1909.
22  Q.   Is that the same article Mr. Fuller cites for
23    the Rains account on Slide 189 of his PowerPoint?
24  A.   Yes.
25  Q.   This is, I believe, State Exhibit 73, which
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 1    is part of C018, for the record.
 2        What's the title of this article?
 3  A.   The title of the article is "An Act of Piracy
 4    on the Raging Salt."
 5  Q.   And was this article about some kids that
 6    stole a boat and basically took a joyride down the
 7    river?
 8  A.   That's correct.
 9  Q.   Do you see any commercial basis for that
10    transportation?
11  A.   No.
12  Q.   In this article, on the first page, on the
13    right column --
14        Pull it up a little bit, Jeff.  Go all the
15    way to the top.
16        Talks about these kids and said they found
17    the boat anchored to a sand bar some distance from the
18    bank; is that what it says?
19  A.   Yes.
20  Q.   So they found the boat tied up to a sand bar?
21  A.   Right.
22  Q.   And then as you go down the article, it says
23    "They worked the craft down through shoals and rapids
24    for a distance of two miles."  They were talking about
25    rapids they encountered?
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 1  A.   Yes.
 2  Q.   As a matter of fact, if you go down a little
 3    bit farther, these kids apparently thought they were
 4    going to go down the Salt and end up in Tucson?
 5  A.   Correct.
 6  Q.   So they were a little bit misdirected,
 7    correct?
 8  A.   They were.
 9  Q.   Anything else you want to say about account
10    Number 22?
11  A.   Yes.  If we could go to the left-hand column,
12    the very first paragraph starting "There has been an
13    act of piracy," the second sentence says "Tom Rains,
14    who keeps a boat on the river near the foot of Seventh
15    avenue, called at the office of the sheriff Wednesday
16    night and reported that it had been stolen."
17        The foot of Seventh Avenue is where Maricopa
18    Crossing would be.  So this may very well have been a
19    ferry or something used as a ferry during times of high
20    water.
21  Q.   So the other account that we had that
22    involved the ferry going downstream from Maricopa
23    Crossing would have been about the same place as where
24    this Rains account started?
25  A.   Correct.
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 1  Q.   Okay.  Anything else on 22?
 2  A.   No.
 3  Q.   Okay.  Number 23 in Mr. Fuller's table is
 4    Selly in a boat, June 1910 [sic]; is that correct?
 5  A.   Yes.
 6  Q.   And if you look at Slide 190 of Mr. Fuller's
 7    PowerPoint, is that his discussion of the Louis Selly
 8    account?
 9  A.   Correct.
10  Q.   And does he cite a source there?
11  A.   He cites the Arizona Republican, June 27,
12    1909.
13  Q.   If you look at Tab 23 in Exhibit C048,
14    there's a divider that's 61 and then there's a
15    newspaper article.  Do you see that?
16  A.   Yes, I do.
17  Q.   And the State Exhibit 61 is part of C018, for
18    the record.
19        Can you tell us what newspaper this article
20    came from and what day it was published?
21  A.   It's the Arizona Republican, June 27, 1909.
22  Q.   Is that the same article that Mr. Fuller
23    cites on Slide 190 of his PowerPoint?
24  A.   That's correct.
25  Q.   Let's go to, first, the blowup version, the
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 1    zoom version.
 2        This article talks about somebody being a
 3    boat builder; is that right?
 4  A.   Correct.
 5  Q.   Is there anything in this article anywhere
 6    that specifically says where the boats this person
 7    built was used?
 8  A.   It suggests that this boat was going to be
 9    used on Roosevelt Lake.
10  Q.   But does it say it; does it say where it was
11    in the article itself?
12  A.   Oh, no.  I was looking at the full page
13    heading.
14  Q.   Okay.
15  A.   No, it does not on the blowup.
16  Q.   Let's go to the full page then.
17        This was a one-paragraph entry in a story
18    from 1909 that related to Roosevelt and Roosevelt Lake;
19    is that correct?
20  A.   Yes, and the reservoir had started to store
21    water by now.
22  Q.   As a matter of fact, if you look in the first
23    part of the article -- I don't know if that's called a
24    byline or whatever, the first few words there says
25    "Roosevelt, Arizona, June 24th," is that right?
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 1  A.   Right.
 2  Q.   Does that mean the story was actually written
 3    at Roosevelt?
 4  A.   Correct.
 5  Q.   And when you go to the -- let's go over to
 6    where the story is, Jeff.
 7        It talks about one of his customers was a
 8    gentleman named Dan Goggins, chief electrician for J.M.
 9    O'Rourke & Company.  Do you see that?
10  A.   I do.
11  Q.   Do you know if O'Rourke & Company was a
12    contractor who was working on the dam?
13  A.   I remembered discussions of that from earlier
14    testimony.
15  Q.   As a matter of fact, if you look on the prior
16    column and you go down just a little bit, Jeff, it
17    talks about -- this is, again, an article from dateline
18    Roosevelt, talks about "M. Domini," D-O-M-I-N-I,
19    "working for O'Rourke & Company, was very seriously
20    injured last Tuesday about 10:00 o'clock by a blast in
21    one of the quarries where he was employed as a powder
22    man."
23        Do you see that?
24  A.   Yes, I see that.
25  Q.   So based on the information in this article,
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 1    would you conclude that Mr. Selly was building boats in
 2    Phoenix, or was he more likely building boats up in
 3    Roosevelt?
 4  A.   My conclusion would be that he was building
 5    them up near Roosevelt.
 6  Q.   And would it make sense for somebody to start
 7    a boat-building business in an area where a large dam
 8    had just been built and was start -- and was filling?
 9  A.   Sure.
10  Q.   So Mr. Fuller has in his table, under
11    Number 23 on Exhibit C048, which is also in Exhibit his
12    364, counts this as a successful boating account on
13    Segments 3 through 6.  Do you see that, Number 24 on
14    his --
15  A.   Yes, I see that.
16  Q.   And he has it successful, correct?
17  A.   I think you're ahead of things here.  Am I
18    mistaken?
19  Q.   Well, I could be wrong.
20  A.   Weren't we dealing with Number 23?
21  Q.   23?  I'm sorry.
22  A.   Or am I behind things?
23  Q.   I did get confused.
24        23, it does say "Unknown," correct?
25  A.   Correct.
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 1  Q.   And it has Segment 6, with a question mark
 2    next to it?
 3  A.   Yes.
 4  Q.   I was hopping to the next one.
 5        So Mr. Fuller even acknowledged that this
 6    was -- there was a question about whether this would
 7    have been related to Segment 6, right?
 8  A.   I think it's more likely related to his
 9    Segment 3.
10  Q.   Okay.  Anything else about --
11  A.   Which is the lake.
12  Q.   Pardon me?
13  A.   Which is the lake.
14  Q.   Anything else about account Number 23?
15  A.   No.
16  Q.   Okay.  Number 24 is the one that I slipped to
17    in the middle of 23.  24 is Thorpe and Crawford,
18    according to Mr. Fuller's table, rowboat, June 1910.
19    Did I get that one right?
20  A.   Yes.
21  Q.   Okay.  If you look on Slide 191 of
22    Mr. Fuller's PowerPoint, Exhibit 364 from the State, is
23    that his discussion of the Thorpe and Crawford account?
24  A.   Yes, it is.
25  Q.   Does he cite a source there?
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 1  A.   He cites the Arizona Republican, June 28,
 2    1910.
 3  Q.   Okay.  If you look under Tab 24 of the
 4    Exhibit C048, is that a newspaper article?
 5  A.   Correct.
 6  Q.   And this is one that, actually, I don't
 7    think -- you couldn't find that was submitted by the
 8    State.  I think this is part of Lower Salt Evidence
 9    Item 012 Part 3, and we might have made the copy a
10    little better, but that's just for purposes of the
11    record.
12        Can you tell what newspaper this is from and
13    what date it was published?
14  A.   This is the Arizona Republican, June 28,
15    1910.
16  Q.   And is that the same article, or same date
17    and paper at least, that Mr. Fuller cites on Slide 191
18    for the Thorpe and Crawford trip?
19  A.   Yes.
20  Q.   You've got that pulled up, Jeff.
21        So the beginning of this article about the
22    Thorpe and Crawford trip said "The first trip ever made
23    from Roosevelt to Mesa by way of boat."
24        Do you see that, the very beginning?
25  A.   Yes.  Yes, I do.
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 1  Q.   So is this another one where the folks are
 2    claiming this to be the first one ever?
 3  A.   The first, first of the first ones for many
 4    times.
 5        Yes, they claim it's the first one.
 6  Q.   And we've seen that in other contexts at
 7    different times?
 8  A.   Quite a few times.
 9  Q.   They made this trip from Roosevelt to Mesa in
10    an ordinary rowboat, according to the article, correct?
11  A.   Yes.
12  Q.   If you go down to the last paragraph there on
13    the first page there, it says "The row boat which was
14    used throughout the journey was in a very dilapidated
15    condition at the end of the trip.  Before the start was
16    made three bottoms had been placed in the craft and one
17    of those had been worn through by the constant friction
18    with the boulders and sands found in shallow waters."
19        Do you see that?
20  A.   Yes, I do.
21  Q.   So they purposely made a boat with three
22    bottoms --
23  A.   Right.
24  Q.   -- before they started, correct?
25  A.   Yes.
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 1  Q.   And at least some of them were worn through
 2    by the time they got done?
 3  A.   Correct.
 4  Q.   It also says "Many times the men were
 5    compelled to lift their craft from the water and carry
 6    it over obstacles," is that right?
 7  A.   Yes, it is.
 8  Q.   And at other times they had to haul it along
 9    the stands?
10  A.   Correct.
11  Q.   Do you see that?
12        And then if you turn to the second page, it
13    talks about their leaving Roosevelt, correct, that
14    paragraph, second paragraph there?
15  A.   Yes.
16  Q.   And I'm going to read this one.  It says "One
17    incident of the trip was that just prior to leaving
18    Roosevelt one of the men exchanged a faithful dog, to
19    which he had become attached, for a puppy.  The idea
20    being that the older dog would have been entirely too
21    heavy for the craft."
22        Do you see that?
23  A.   I do.
24  Q.   So is what happened here, according to this
25    story, a guy had a dog and he thought the dog was too
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 1    much weight, and so he traded it out for a lighter
 2    puppy?
 3  A.   That's correct.
 4  Q.   Does that sound like something that would be
 5    a commercially viable venture if it was too heavy to
 6    carry a dog and he had to ditch the dog and find a
 7    puppy instead?
 8  A.   It sounds like he believed the boat needed to
 9    be extremely light to even attempt going down the
10    river.
11  Q.   And then apparently, according to the story,
12    the dog chews through his rope and chases after them
13    anyway?
14  A.   All the way down.
15  Q.   The full-size dog?
16  A.   Yes.
17  Q.   Goes all the way down and basically gets to,
18    it sounds like, Granite Reef at some point, right?
19  A.   Yes.
20  Q.   And the reporter, does he -- or the
21    newspaper, does it express some surprise that the dog
22    made it all the way down from Roosevelt to Granite
23    Reef?
24  A.   Yes, because the dog had to swim for quite a
25    distance.
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 1  Q.   And one of the things it says is "Coming
 2    through Box canyon necessitated the animal swimming for
 3    a considerable distance, while the falls this side of
 4    Mormon Flat would offer many obstacles"?
 5  A.   Correct.
 6  Q.   Now, Mormon Flat, do you know where that is
 7    on the river, generally?
 8  A.   I have been past it and also helicoptered
 9    over it.
10  Q.   And the area that's just this side of Mormon
11    Flat now, would that be under Saguaro Lake?
12  A.   I believe so.
13  Q.   So we don't know, can't tell now what that
14    river looks like, right?
15  A.   Right.
16  Q.   But according to this article that was
17    submitted by the Land Department from 1910, there were
18    falls on this side of Mormon Flat?
19  A.   Right.
20  Q.   That the dog somehow made it through?
21  A.   Yes.
22  Q.   And this article was, again, it's 1910,
23    correct?
24  A.   Right.
25  Q.   So was Roosevelt Dam all or mostly
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 1    constructed by 1910?
 2  A.   Roosevelt Dam was completed in 1910.  I don't
 3    remember the specific day, but if not already
 4    completed, it was very close to it.
 5  Q.   And this story actually is from June,
 6    correct, the article?
 7  A.   Right.
 8  Q.   Do you know whether by 1910 there would have
 9    been releases for irrigation from Roosevelt Dam that
10    would have regulated the flow of the river?
11  A.   My understanding is that the Reclamation
12    Service started making releases from Roosevelt sometime
13    before the dam was completed, as the reservoir was
14    capable of storing more and more water.
15  Q.   Okay.  Do you have anything else to say about
16    account Number 24?
17  A.   A couple of things.
18        First of all, going to the first page of the
19    article.
20  Q.   Are we there?  Yeah.
21  A.   I was just a little struck by the headline,
22    "Water Route to Roosevelt," when the whole article is
23    about a water route from Roosevelt.  But that
24    notwithstanding, in the subheadlines, the third one
25    down under the big one, "Another Story of Two Men Not
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 1    Including the Dog.  The Route is Not Yet Recommended
 2    for General Travel."
 3        And then going to the second page, the very
 4    last sentence, "The men are well pleased with their
 5    adventure, but have no serious intention of attempting
 6    to go into competition with the stage company, nor did
 7    they attempt to break any speed regulations."
 8        It indicates to me that they recognized that
 9    this was a difficult route to take a boat on.
10  Q.   Anything else with respect to that account --
11  A.   No.
12  Q.   -- for Thorpe and Crawford?
13  A.   No.
14  Q.   Okay.  Mr. Fuller's last account, Number 25,
15    is Ensign and Scott in a canoe, and he has it in June
16    1919.  Do you see that on his Slide 207 that I've
17    copied in Exhibit C048?
18  A.   Say that again.
19  Q.   In Exhibit C048, do you see that his slide,
20    his account Number 25, is Ensign and Scott in a canoe,
21    June 1919?
22  A.   You're talking about Number 62?
23  Q.   No, I'm talking about Mr. Fuller's table in
24    the front of Exhibit --
25  A.   Oh, yes, yes.
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 1  Q.   Sorry.
 2  A.   Yeah, I see that.
 3  Q.   We've only done this 24 times by now.  I'm
 4    getting tired.
 5  A.   I'm probably getting punchy as a result.
 6  Q.   Slide 25 -- excuse me.
 7        Account Number 25 on Exhibit C048 is Ensign
 8    and Scott in a canoe, June 1919; is that right?
 9  A.   That's correct.
10  Q.   Okay.  If you look at Slides 192 and 193 of
11    Mr. Fuller's PowerPoint, which is State's Exhibit 364,
12    is that his discussion of the Ensign and Scott trip?
13  A.   That's correct.
14  Q.   Does he cite the source on those two slides?
15  A.   He cites the Arizona Republican, June 28th,
16    1919.
17  Q.   Okay.  If you look at Tab 25 now on
18    Exhibit C048, the first page is a divider Number 62,
19    and there's a newspaper article.  Do you see that?
20  A.   I do.
21  Q.   And for the record, I think this is State
22    Land Department Exhibit 62, which is in C018.
23        Dr. Littlefield, can you tell me which
24    newspaper this article comes from and what day it was
25    published?
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 1  A.   The full page indicates that the newspaper is
 2    the Arizona Republican, June 28, 1910.
 3  Q.   Okay.
 4  A.   1919.  I'm sorry.
 5  Q.   Is that the same article from the same paper
 6    on the same date that Mr. Fuller cites on Slides 192
 7    and 193 of his PowerPoint for the Ensign and Scott
 8    account?
 9  A.   Yes.
10  Q.   Let's look at this account.  Jeff, if you can
11    go to the -- is that the -- go to the zoom version and
12    then zoom a little more.
13        Okay.  This article is dated June 28, 1919;
14    is that right?
15  A.   Yes.
16  Q.   And it talks about a luncheon meeting of the
17    Rotary Club.  Do you see that?
18  A.   I do.
19  Q.   And it talks about Ensign and Scott going to
20    speak at the Rotary Club?
21  A.   Correct.
22  Q.   Is there anything in this article say when
23    their trip actually occurred?
24  A.   No.
25  Q.   So they went to the Rotary Club luncheon
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 1    yesterday, so that would have been June 27th, 1919; is
 2    that correct?
 3  A.   Yes.
 4  Q.   Do you think it's very likely that they took
 5    a boat down from -- down the river, got out of the
 6    boat, walked into the Adams Hotel, or wherever the
 7    Rotary Club was meeting, and said, "Hey, do you want to
 8    hear about my trip," and that that was on the day they
 9    got back?
10  A.   No, my guess would be that the Rotary Club
11    probably advertised that these people would be guest
12    speakers, in order to promote attendance at the
13    meeting, and that it was going to be something that
14    they accomplished a while earlier.
15  Q.   So Mr. Fuller lists this as a trip in June
16    1919, right?
17  A.   Correct.
18  Q.   And several times in his testimony, and maybe
19    you heard, he said, "Oh, these people did trips
20    throughout the year.  Here is a bunch of them in June."
21        But this is another one that he lists as
22    June, but we don't have any way at all to know whether
23    it actually occurred in June, do we?
24  A.   Correct.
25  Q.   Even though the article is dated in June?
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 1  A.   That's right.
 2  Q.   If you go down this article, the second
 3    paragraph there -- go up a little bit, Jeff. -- it says
 4    "The cone in which the trip was made was built
 5    expressly for that purpose and was made extra strong
 6    although light in order to be easily transported around
 7    rapids that could be navigated.
 8        Do you see that?
 9  A.   I do.  And I think cone is probably a typo
10    for canoe.
11  Q.   Okay.  So this canoe, they made a special
12    canoe just for this strip; is that what this says?
13  A.   Correct.
14  Q.   And they made this canoe particularly strong
15    and light because they knew they were going on this
16    particular trip?
17  A.   Correct.
18  Q.   So even a canoe on this trip needed to be
19    modified in order for somebody to think that they could
20    get down the river in it?
21  A.   Yes.
22  Q.   And it does specifically refer to rapids they
23    had to go down, right?
24  A.   Correct.
25  Q.   And it also, later in the article, talks
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 1    about the boat turning over.  Do you recall that?
 2  A.   I do.
 3  Q.   It's in that -- go a little bit.  There they
 4    talk about the rapids.  I'm sorry, this one is really
 5    small, isn't it?  Do you see the paragraph that starts
 6    "They left Roosevelt," Jeff?  There you go.
 7        Yeah.  They left Roosevelt, went through a
 8    few rapids, then the boys had their first upset.
 9        Upset, does that mean, to you, that the canoe
10    turned upside down or flipped?
11  A.   Correct.
12  Q.   "Fortunately, everything in the canoe was
13    strapped in and nothing was lost."
14        Do you see that?
15  A.   Yes.
16  Q.   And then there's another discussion of
17    rapids?
18  A.   Right.
19  Q.   And is this another trip that would have
20    occurred after Roosevelt Dam was in place and
21    regulating the flows of the river?
22  A.   Correct.
23  Q.   So even if this trip actually did occur in
24    June, it wouldn't have necessarily had the same flows
25    as the river would have had in June under natural


Page 3744


 1    conditions?
 2  A.   I would assume not.
 3  Q.   Again, that's your opinion as a historian,
 4    not a hydrologist, right?
 5  A.   That's correct.
 6  Q.   Do you have anything else to say about this
 7    particular account?
 8        CHAIRMAN NOBLE: Discipline yourself,
 9    Dr. Littlefield.
10        MR. MCGINNIS: This is the last one.
11        THE WITNESS: If you go down to the
12    paragraph that begins "From Fish Creek to Mormon
13    Flats."
14        BY MR. MCGINNIS: 
15  Q.   Right there.
16  A.   "The boys were not compelled to get out of
17    the canoe" and then "The run from Fish Creek to the
18    Flats was made in three and a half hours."
19        I'm sorry, I misread that.  So that's all I
20    have to say about it.
21  Q.   Okay.  Let's go down one.  I had one more
22    question about that.
23        The last paragraph there in this article says
24    "The description of the canoe trip from Roosevelt lake
25    to Phoenix was a veritable classic, it being so
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 1    unusual, and probably will be the cause of other
 2    similar trips."
 3        Do you see that?
 4  A.   I do.
 5  Q.   Did you see any other historical newspaper
 6    articles about this time that showed the people
 7    continued to have those kind of trips?
 8  A.   No.  And, also, the phrase about it being a
 9    veritable classic is probably why the folks were
10    invited to speak to the Rotary Club.
11  Q.   And it also highlights some testimony I think
12    maybe you did earlier and a couple of other witnesses
13    talked about, that part of the reasons these things
14    were in the newspaper was because they were kind of an
15    oddity?
16  A.   That's correct.
17  Q.   I think we're done with the newspaper
18    accounts.  Then I just wanted to ask you a few
19    questions to kind of sum up your conclusions to make
20    sure the Commission has those.
21        You've been present for or read the
22    transcripts of all of this round of the Salt hearings;
23    is that right?
24  A.   Yes.
25  Q.   And you were present, frankly, at the prior
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 1    rounds of the Salt hearings, right?
 2  A.   I think I've been here for most of the
 3    testimony in this round and for the two other rounds.
 4  Q.   Has anything you've heard in any of the
 5    testimony or any of the reports you've read changed the
 6    opinions set forth in the various reports you've
 7    written about navigability?
 8  A.   No.  If anything, my opinion about
 9    navigability has been strengthened.
10  Q.   And you've worked for about two decades on
11    this project?
12  A.   Close to 20 years.
13  Q.   And you've reviewed Federal land survey
14    records; is that right?
15  A.   That's right.
16  Q.   Have you reviewed Federal land patent files?
17  A.   Correct.
18  Q.   Have you reviewed U.S. Government records?
19  A.   Yes.
20  Q.   Have you reviewed other miscellaneous
21    historical records?
22  A.   That's right.
23  Q.   Spent a lot of time looking at historical
24    newspaper accounts?
25  A.   Correct.
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 1  Q.   Would you say that -- would it be fair to say
 2    that you've reviewed at least thousands, if not tens of
 3    thousands, of pages of documents regarding the Salt
 4    River?
 5  A.   I think the tens of thousands would be a more
 6    accurate statement.
 7  Q.   And has that caused you to reach an opinion
 8    about the navigability of the river based upon your
 9    training, expertise, and education as a professional
10    historian?
11  A.   Yes.  It's led me to conclusions about how
12    the local population perceived the river prior to and
13    at the time of statehood.
14  Q.   Are those opinions summarized on
15    Paragraphs 61 through 67 of your declaration,
16    Exhibit C020?
17  A.   They are.
18  Q.   Could you just summarize those once again for
19    us here, to finish up?
20  A.   Well, since modern settlement began on the
21    Salt River in the mid 19th century, there have been a
22    multitude of documents describing the stream as all of
23    this testimony has indicated.  These cover a wide
24    spectrum of published and unpublished sources,
25    including Federal and State and territorial materials,
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 1    including land patent records, including State patent
 2    records, including Federal surveys, including newspaper
 3    accounts, historical photographs and archival records,
 4    and as well as grants to Arizona in State patents.
 5        And, cumulatively, all of these documents
 6    indicate that literally hundreds and hundreds of
 7    individuals, if not thousands of individuals,
 8    expressed, either explicitly or implicitly, what their
 9    view was of the Salt River.
10        And, cumulatively, when you look at all of
11    that evidence, not just cherry-picked individual
12    pieces, it's very clear that the people who were on the
13    river prior to and at the time of statehood only
14    managed to boat the river a minor number of times, and
15    it was certainly nowhere near enough time in order to
16    reach the conclusion that the river was susceptible of
17    navigation, nor was it navigated on a regular and
18    reliable basis.
19  Q.   And I'm confident you're going to have some
20    additional time to talk about the river on
21    cross-examination.  Is there anything else you want to
22    say about your opinions or about the river as part of
23    your direct here?
24  A.   No.
25        MR. MCGINNIS: Okay.  That's all I have.
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 1        CHAIRMAN NOBLE: Let's take a break.
 2        2:45, about 10 minutes.
 3        (A recess was taken from 2:36 p.m. to
 4        2:50 p.m.)
 5        CHAIRMAN NOBLE: Are we ready?
 6        MS. HACHTEL: We're ready.
 7        CHAIRMAN NOBLE: Well, let's start now,
 8    because McGinnis is tying his shoes and we can always
 9    blame it on that.
10        MR. MCGINNIS: As long as I don't have
11    to run.
12        CHAIRMAN NOBLE: Okay, go ahead.
13        MS. HACHTEL: Good afternoon,
14    Dr. Littlefield.
15        CHAIRMAN NOBLE: Whoa.  This is not
16    going to work at all.
17        (A brief recess was taken.)
18        CHAIRMAN NOBLE: Shall we start again?
19        MS. HACHTEL: Okay, we'll try.
20        CHAIRMAN NOBLE: Oh, you are so good.
21        MS. HACHTEL: Oh, this is exciting.
22    
23        CROSS-EXAMINATION
24        BY MS. HACHTEL: 
25  Q.   Good afternoon, Dr. Littlefield.  I'm Laurie
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 1    Hachtel, with the Arizona State Attorney General's
 2    Office, representing the State Land Department.  And
 3    I've read your reports and heard your testimony.  I
 4    just have some clarifying questions for you this
 5    afternoon.
 6  A.   Okay.  Good afternoon.
 7  Q.   First, I would like to clarify that your
 8    opinion of the Salt River's navigability is limited to
 9    the upstream edge of Roosevelt Lake downstream to the
10    Salt River's confluence with the Gila River; is that
11    correct?
12  A.   That's correct.
13  Q.   Okay.  So you are not opining in this
14    proceeding on State's Segments 1, 2 or the upstream
15    half of Segment 3; is that correct?
16  A.   Yeah, I didn't treat the river in segments,
17    and to be frank, I don't remember precisely where the
18    boundaries are for those segments in the State's
19    treatment of the river.  Generally speaking, I know
20    that Segments 1, 2 and 3 are above Roosevelt Dam, but I
21    don't know where the cutoff is.
22        But I am only opining from the inundation
23    flood line of Roosevelt Dam downstream.
24  Q.   Okay.  Dr. Littlefield, you aren't presenting
25    yourself as an expert in hydrology or geomorphology,
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 1    are you?
 2  A.   No.
 3  Q.   And are you presenting yourself as an expert
 4    on historic boats?
 5  A.   No.
 6  Q.   How about historic boating in general --
 7  A.   No.
 8  Q.   -- if there's a difference?
 9        How about modern boating?
10  A.   No.
11  Q.   And your boating research in your reports,
12    was that limited to examining the boats on the Colorado
13    River?
14  A.   In terms of the historical boating
15    discussion, largely on the Colorado River; but I do
16    discuss some boating attempts and actual boating on the
17    Salt River itself, similar to what we've just been
18    going through.
19  Q.   To the extent they're referenced in the
20    historical boating accounts, for instance, like the
21    ones 1 through 25 that you just went through this
22    morning?
23  A.   Correct.
24  Q.   And did you conduct any historical boating
25    research in preparation of any of your reports or
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 1    updates?
 2  A.   I'm sorry, I couldn't hear your question.
 3  Q.   Did you conduct any historical boating
 4    research in preparation of your reports or updates?
 5  A.   Only the material that was discussed in my
 6    section on the Colorado River.
 7  Q.   And did you rely on any other expert for that
 8    information?
 9  A.   No.
10  Q.   And did you talk to any historical boating or
11    boating experts in preparation for your reports or
12    testimony here today?
13  A.   No.  I've met Mr. Newell or Dr. Newell, who I
14    understand will be testifying later; but I just briefly
15    met him when he was here for one day at the last
16    session, and I have not discussed anything with him
17    relating to historical boating.
18  Q.   I noticed in your 2015 re -- kind of -- I'm
19    going to call it an update report.
20  A.   You mean 2014?
21  Q.   No, this.  I think it's July 15th, 2015.
22  A.   Oh, the declaration.
23  Q.   The declaration.
24  A.   Yes.
25  Q.   In Paragraph 58.
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 1        MS. HACHTEL: Can't hear, Joe?  Is that
 2    better?
 3        MR. SPARKS: Yeah.  Thank you.
 4        BY MS. HACHTEL: 
 5  Q.   You use a phrase in that, in Paragraph 58,
 6    says "the state of boating technology," and you say "as
 7    it was used on the Colorado River."
 8        I was wondering if you could tell me, in
 9    Paragraph 58, what you meant by a state of boating
10    technology there?
11  A.   I discussed, essentially, three or four
12    examples of boating on the Colorado River.  There was
13    the Ives account, which I believe was the 1850s, and he
14    took a small steamboat up the Colorado to determine how
15    far it was navigable.  I don't recall what the draft
16    was, but I think it was 1 or 2 feet or something like
17    that.  In any event, my report has the details of what
18    the craft -- how large it was and so forth.
19        I also discussed the Wheeler expedition,
20    which was, I think, 10 or 20 years later, where Wheeler
21    was sent, as part of his exploration of the West, to go
22    upriver on the Colorado, again, to determine the limits
23    of navigation, navigability on the Colorado.  And he
24    took ore-driven dories.  And I also discussed the two
25    John Wesley Powell voyages through the Grand Canyon,
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 1    which also involved dories.
 2  Q.   So your reference there to boating technology
 3    was pointing out those particular types of boats used
 4    in those three expeditions on the Colorado River --
 5  A.   That's correct.
 6  Q.   -- would that be correct?
 7        In your Lower Salt report, when you're
 8    discussing boating on the Lower Salt, you concluded
 9    that it was the exception, based on the river's
10    unpredictable nature; and I wondered what effect did
11    you factor, if any, for the damming and diversions of
12    the river's flow on boating?
13  A.   Could you rephrase that?
14  Q.   Sure.  On Page 1 of your Lower Salt report,
15    you say that instances of boats being floated on the
16    Salt River were the exception, rather than the rule,
17    due to the extremely unpredictable nature of the river.
18  A.   You're on Page 1?
19  Q.   Uh-huh, of your Lower Salt report.
20  A.   Okay.  Correct.
21  Q.   And my question is, what effect, if any, did
22    you factor in for the damming and diversions on the
23    Salt for the effect on boating, so what effect did the
24    dams and diversions on the Salt River have on boating,
25    and did you take that into consideration?
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 1  A.   I'm simply relating what the people on the
 2    scene expressed about their view about the Salt River.
 3    And one of, I think, the most important points that I
 4    could make on that particular question is that,
 5    generally speaking, virtually no one at the time
 6    thought the river was susceptible of navigation.  And,
 7    in fact, as all these dams were being built on the
 8    river, including Roosevelt and then all the other
 9    diversion dams below Roosevelt, I did not find even one
10    instance, out of many hundreds, if not thousands, of
11    historical documents of anyone complaining that these
12    dams were going to in any way interfere with
13    navigation.
14        So, to me, that simply stated that the impact
15    of the dams couldn't have had any impact on
16    navigability because there was no one interested in
17    navigating the river, other than a few joyriders.
18  Q.   I'm probably getting ahead of myself on my
19    questions, but that just brings something to mind that
20    I thought, well, let's just discuss it now.  And that
21    is, did you find any document in the tens of thousands
22    of documents that you looked at that said the Salt
23    River was irrigated solely because it couldn't be
24    navigated?
25  A.   It was irrigated because it could not be
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 1    navigated?
 2  Q.   Right.  In other words, people who were there
 3    at the time or in government reports basically said the
 4    only thing we can do with this river is irrigate it, or
 5    I mean we can't boat it, so we're going to irrigate it.
 6    Is there such a document?
 7  A.   I didn't find any documents to that
 8    particular point.  Obviously there were instances of
 9    people attempting to navigate it, but in terms of --
10    and also use it for commercial purposes, such as Hayden
11    bringing logs down.  But I didn't find anything that
12    specifically said, since this river is worthless for
13    navigation, we're just going to take the water and use
14    it for irrigation.
15  Q.   Okay.  Thank you.
16        You had also stated that the river was
17    blocked by obstacles, both natural and manmade; and I
18    was wondering if you could explain what obstacles
19    you're referring to and how each of those affected the
20    river?
21  A.   There are obviously rapids, principally in
22    the canyon below where Roosevelt Dam was constructed.
23    Many of the newspaper articles that I covered in my
24    direct testimony referred to various rocks and sand
25    bars and other things that the boats got hung up on.
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 1    And then beginning in about 1865, there were the
 2    construction of various diversion dams, starting I
 3    think with the Swilling Ditch.  And I couldn't give you
 4    a list of them all in order, but there are a large
 5    number of other diversion dams going up the Salt River
 6    up toward the Granite Reef Dam, where Granite Reef Dam
 7    was eventually constructed.
 8  Q.   I want to focus on your CV for a second and
 9    ask you a couple questions in regards to that.
10  A.   My CV?
11  Q.   Uh-huh.
12  A.   Okay.
13  Q.   I noticed that you were previously retained
14    as an expert for the -- on the Salmon River by the
15    State of Idaho; is that correct?
16  A.   That's correct.
17  Q.   And then did you write a navigability report
18    in that, for that job?
19  A.   I can't comment on that.  That's confidential
20    still.
21  Q.   Would you consider, if I asked you questions
22    about particular facts about your work on that river,
23    would be confidential as well?
24  A.   Yes, they would be.
25  Q.   And you wrote your Master's thesis on the
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 1    Rio Grande; is that correct?
 2  A.   No, I wrote my Master's thesis on -- well,
 3    the title is "A History of the Potomac Company and Its
 4    Colonial Predecessors."  My Ph.D. dissertation was on
 5    the Rio Grande.
 6  Q.   Sorry.  That's right.
 7  A.   Yeah.  Did you want to talk about the Ph.D.?
 8  Q.   The Rio Grande, yes, please.
 9  A.   Okay.
10  Q.   Then do you recall what evidence was
11    submitted to the U.S. Supreme Court in the Rio Grande
12    decision that the river was nonnavigable?  Do you
13    recall?
14  A.   No, I -- it's been a long time since I've
15    looked at that.  The dissertation was turned into my
16    book, published in -- with a lot of additional
17    research, published in 2008.  It was entitled "Conflict
18    on the Rio Grande:  Water and the Law."
19        But I don't remember the specifics of what --
20    you're talking about the second U.S. Supreme Court
21    case?
22  Q.   Uh-huh.  I think it's the 1899 one, perhaps.
23    And then I just wondered, do you recall any boating
24    evidence that you came across on the Rio Grande for
25    your -- as part of your work?
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 1  A.   The only -- my recollection of the
 2    navigability issue on the Rio Grande related to
 3    floating telephone poles or logs on the portion of the
 4    river above El Paso.  But what the Supreme Court
 5    decided in that 1899 decision, I don't specifically
 6    remember.  I do remember it was a landmark in relation
 7    to navigability, but I just don't remember the details
 8    about it.
 9  Q.   Your reports address the time period from the
10    mid 19th century, when there were already diversions
11    happening on the Salt River, right?
12  A.   Yes, from about the early 1860s onward, until
13    shortly after statehood.
14  Q.   Did you consider, in forming your opinion,
15    any prediversion condition of the river?
16  A.   You're talking about the natural and
17    ordinary?
18  Q.   That's correct.
19  A.   No.  I'm not a hydrologist, and I wouldn't
20    know how to interpret those kinds of information.  My
21    historical evidence really -- my opinions are really
22    drawn from the opinions of the parties on the scene,
23    the people who lived there during the 50 or 60 or 70
24    years that I cover and who expressed an opinion about
25    what the river was like, both in terms of irrigation,
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 1    as well as the few handful of times that they attempted
 2    to float boats on the river.
 3        But, you know, I did not attempt to do any
 4    work in hydrology about what the river was like without
 5    any dams.
 6  Q.   Did you encounter or find any specific
 7    evidence of the river in its ordinary condition?
 8  A.   Evidence?
 9  Q.   Uh-huh.
10  A.   Without dams?
11  Q.   I would say ordinary, I mean without flood or
12    drought.
13  A.   Oh.
14  Q.   Unless that means a different -- maybe you
15    should first tell me what you think ordinary means.
16  A.   Ordinary means not extraordinary, so no
17    extreme flows.  At least this is what I've gotten out
18    of the previous testimony; no extremely high flows and
19    no extremely low flows.
20  Q.   Did you have any evidence, specific evidence,
21    you could point me to that addresses the river in that
22    condition?
23  A.   My recollection is, is that in some of the
24    government reports that were published in the late
25    1800s and in the early 1900s, there were various
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 1    tables, like the USGS reports and the like, that
 2    discussed monthly flows, yearly flows and the like;
 3    but, again, since I'm not a hydrologist, I did not
 4    attempt to interpret those charts.
 5        I did note that the text parts of those
 6    reports frequently contained phrasing about how the
 7    river was erratic and either dangerous during flooding
 8    or periodically dry, and I believe those are in my 2014
 9    reports.
10  Q.   You would agree with me that the natural
11    condition of the river then is without the effects of
12    man, so prediversion, predam; would that be your
13    understanding?
14  A.   That's correct.
15        Could I request that we maybe turn the lights
16    up a little bit if we're not looking at the screen?
17  Q.   Absolutely.
18  A.   Because all I'm getting from you is I can
19    only see a silhouette because of the lighting of the
20    window behind you.  And it also would help me looking
21    at my report.
22        Much better.
23  Q.   So as far as the natural condition, can you
24    point me to any evidence in your report of the river
25    prior to manmade diversions?
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 1  A.   No.
 2  Q.   And have you ever inspected the river in
 3    person?
 4  A.   Yes, I have.  I have been all along the river
 5    from Roosevelt Lake, down the Apache Trail, all the way
 6    down the river to -- at least as far as I could go by
 7    public road, to near the confluence with the Gila.  And
 8    I've also had a helicopter tour of the river, as well
 9    as the Tonto Basin.  It was provided by the Salt River
10    Project.  Both of those were done quite some years --
11    quite a few years ago, though.
12  Q.   Have you ever been on the river in a boat?
13  A.   No.
14  Q.   Let me follow up on that.  Do you have any
15    boating experience?
16  A.   Very limited.  I used to own a canoe at one
17    point, but I only used it recreationally on some local
18    lakes in California, and I used a rowboat and canoes
19    when I was in Boy Scouts, obviously, at this point,
20    many decades ago.
21  Q.   Can primary sources have a particular bias in
22    them or a purpose that could possibly distort the truth
23    about a river, in your opinion?
24  A.   Absolutely.  Sometimes it -- which is why one
25    needs to examine a particular historical question,
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 1    coming at it from as many different perspectives as
 2    possible, because unquestionably historical figures had
 3    their own personal biases or axes to grind, and so you
 4    can't just take them at face value as the objective
 5    truth.  You need to back them up with multitudes of
 6    other evidence to be able to determine if there is a
 7    bias, and if so, what.
 8  Q.   You had testified that you had reviewed tens
 9    of thousands of documents throughout your work over the
10    last 20 years on the river and that you collected and
11    placed the most significant documents in a database.
12        I was wondering if you could tell me what --
13    how you define significant?  You're looking at tens of
14    thousands of documents and then you're identifying
15    particular ones as significant.  What does that mean?
16  A.   Well, first of all, let me clarify one thing.
17    I did not put the documents themselves into the
18    database.  What I put into the database was an abstract
19    of the documents.
20        Frequently, the abstract would be direct
21    quotations from the document of passages that I thought
22    were particularly relevant to how historical parties
23    viewed the river.  Other times it might have been a
24    summary of what these individuals or government
25    agencies were saying about the river.  But the
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 1    documents themselves did not go into the database.
 2        And with regard to your question about how I
 3    determined the significance, I was tasked with shedding
 4    light on what historical parties thought about the Salt
 5    River vis-à-vis navigation or navigability.  And while
 6    there were certainly way more than tens of thousands of
 7    documents that might have had some commentary about the
 8    Salt River, in my view not all of them were especially
 9    relevant to shedding light on that topic.  And so one
10    of the tests that I developed intellectually was to ask
11    the question does this provide significant information
12    about what this particular historical individual
13    thought about the Salt River.  And if it did, then I
14    abstracted it into my database.
15  Q.   Did you say earlier, when you were on your
16    direct, that you had read the transcript of
17    Dr. August's testimony?  I don't remember.
18  A.   I don't think I have.  I probably have it and
19    just haven't read it yet.
20  Q.   When Dr. August testified in, I think it was
21    February, he said when he was determining whether to
22    rely on a particular source, let's say a newspaper
23    article, he would look and decide if he knew the
24    editor.  Apparently some editors, in his opinion, were
25    more reputable than others.  And it would take him, he
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 1    said, quite a while -- I don't know if he said weeks or
 2    a month -- in order to examine an account to determine
 3    if it was credible or worth relying on.
 4        And I was wondering what you thought of that
 5    process and if that's something that, based on your
 6    training and education and experience, an approach that
 7    you do as well?
 8  A.   Then I must have read his transcript, because
 9    I remember that testimony.
10  Q.   Okay.
11  A.   I was not present for the testimony.
12        He apparently focused more on -- well, let me
13    back up here.  19th century newspapers, as I discussed
14    earlier, were heavily booster papers.  They tended to
15    be positive and upbeat, because they wanted to be sold
16    in their local communities, and that's what people
17    wanted to read.
18        And, also, 19th century newspapers were
19    extremely political, much more so than newspapers
20    today, even though one might think of, say, the
21    Washington Post as a liberal paper and perhaps the Wall
22    Street Journal as a conservative paper.  Political
23    papers of the 19th century or newspapers were way, way
24    more openly, clearly open about what their particular
25    biases were.
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 1        But my approach was really not so much to
 2    look at what the editor's personal views, political
 3    views or otherwise, were; but, rather, to determine
 4    whether something that was said in the paper about the
 5    Salt River conveyed useful information about what
 6    historical parties thought of the Salt River.
 7        And, again, as I've said several times, I
 8    didn't just always take it at face value.  I attempted
 9    to corroborate that with many other types of documents.
10    So his approach may have been a little different and
11    for different reasons, but that's the way I approached
12    it.
13  Q.   Do you recall in your research what
14    percentage of the documents that you examined were
15    patents from --
16  A.   Land?  You're talking about Federal patents?
17  Q.   You can include Federal and State together,
18    as a percentage.
19  A.   The percentage of the documents?
20  Q.   Of the total.  Like if you're looking at your
21    total research, the percentage of that, would be your
22    estimate, was focused on patents, Federal and State?
23  A.   Well, as I indicated in my testimony, I
24    looked at every single patent, Federal patent, that
25    overlay or touched the Salt River according to several
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 1    historical mapping sources, and I did the same for the
 2    State patents as well.
 3        There were roughly 200 or 250 historical
 4    patents, Federal patents, and each one of those had a
 5    patent file associated with it.  And the patent file
 6    could have as few as maybe a half dozen documents or,
 7    if there was something disputed about the patent
 8    historically, it could have hundreds, if not thousands,
 9    of pages if there was like, say, a trial transcript or
10    something like that.
11        I don't think that the key test is
12    necessarily the percentage of the documents in terms of
13    interpreting their significance.  I think what is
14    significant about them is that they reflected the views
15    of many hundreds of individuals, including the people
16    who applied for the patent, the witnesses that they
17    brought back with them when they came back a couple
18    years later to, as the phrase went, prove up, as well
19    as the U.S. Federal General Land Office officials that
20    would sanction the approval of the patent.
21        So I think the significance of them is not
22    merely the number of pages, but, rather, the shear
23    number of historical views, if you will, by the many
24    historical parties expressing their opinions throughout
25    all those documents.
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 1  Q.   And we'll cover patents in just a little bit.
 2    I won't jump ahead to that.  But I was wondering if you
 3    know the physical characteristics of the Colorado,
 4    meaning do you know if the Colorado is prone to floods
 5    and droughts?  And I'm talking back at the time of
 6    statehood or before, not currently.
 7  A.   Oh, absolutely.  The Colorado was notorious
 8    for flooding before the large dams were built on the
 9    river.  I don't know the extent to which drought may
10    have affected it.  I would suspect probably less so
11    than the Salt River.  But the Colorado was extremely
12    well-known for severe flooding.
13  Q.   How about do you know if the Colorado was
14    also subject to seasonal variation in flows?
15  A.   I don't know the specifics on it, but I would
16    assume so.
17  Q.   Do you know if the Colorado had obstacles on
18    it, such as sand bars?
19  A.   Yes.  I mentioned at least one or two; the
20    J.C. Ives voyage, where they had to line the boat
21    standing on the shore and pulling it up over the
22    obstacle.
23  Q.   And obviously it had rapids too, right?
24  A.   Yes, it does.
25  Q.   If people in the Salt River Valley had
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 1    started discussing or promoting the river's use for
 2    navigation, rather than irrigation, would that have
 3    been a potential threat to securing Federal funding for
 4    the reclamation efforts?
 5  A.   I would expect that -- this is purely
 6    hypothetical, but I think I can answer it based on
 7    historical facts that relate to the Reclamation Service
 8    and issues that touched on the construction of the Salt
 9    River Project and Roosevelt Dam.
10        One aspect of that project, which I cover in
11    my Lower Salt River report, that was highly
12    controversial was the question of how was it going to
13    be paid for.  And I don't remember the specifics of it.
14    It's in my 2014 report.  But, basically, it broke down
15    to how much were the people who were going to receive
16    the irrigation water, how much were they going to pay
17    back to the Reclamation Service.  And the Reclamation
18    Service held a really large number of meetings, as I
19    recall, which were apparently heavily attended.  And,
20    again, it's discussed in my report.  And had the
21    potential at least for perhaps delaying the
22    construction of the project or interfering with it if
23    some sort of agreement couldn't be reached.
24        And to go to your hypothetical question,
25    there was nothing similar that I saw relating to
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 1    navigational interests and how their interests might
 2    interfere with irrigation diversions.
 3  Q.   I saw in your report, in, I think, the Upper
 4    Salt report Page 66 and in the Lower Salt report
 5    Page 156 -- I'll tell you what I'm referring to. --
 6    that the feds were anxious about the outcome of the
 7    Hurley v. Abbott lawsuit because it could affect the
 8    amount of water that would be potentially stored behind
 9    the reservoir.
10  A.   Is that a question?
11  Q.   I'm getting to it.
12  A.   Okay.
13  Q.   So based on that, wouldn't the reaction of
14    the feds be negative if there was a movement for
15    leaving water in the river for navigation?
16  A.   I haven't read that section of my report
17    recently, but you're referring to the Hurley v. Abbott
18    case, the Kent Decree in 1910, I think it was.
19  Q.   Uh-huh.
20  A.   And, yes, the Reclamation Service was
21    concerned with the outcome of that case because
22    depending on how much water was awarded -- it was an
23    appropriation case, and how much water was awarded
24    would have an impact on how much water the Reclamation
25    Service could store and/or distribute through Granite
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 1    Reef Dam and Roosevelt Dam.
 2  Q.   The feds didn't want to spend a lot of money
 3    building a reservoir if there were going to be hang-ups
 4    with the amount of water that would be stored; wouldn't
 5    that be correct?
 6  A.   Correct.
 7  Q.   And am I correct in noting that you conducted
 8    some research in the SRP Archives?
 9  A.   In what?
10  Q.   The SRP Archives.
11  A.   Yes, a long time ago, when I first did the
12    research, I think in 1996, I did research in the Salt
13    River Project Archives.  I don't think I did any
14    additional for the 2003 or '4 or whatever that report
15    is, and I know I didn't do anything additional there
16    for the most recent updating of my reports.
17  Q.   Were you able to personally go through files
18    and databases there, or was your research access
19    limited while you were there?
20  A.   I was not limited in any way.  They took me
21    into the archives and basically showed me what their
22    indexing system was, and they said, "Here are the
23    indices.  Here are where the records are.  Go at it."
24    And they also were kind enough to offer the time and
25    expertise of their archivists in case I couldn't figure
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 1    things out on my own.  So I was not limited in any way.
 2  Q.   On Page 5 of your Lower Salt report, you
 3    discuss some of the search terms that you had used in
 4    your research.
 5  A.   Yes, I see that.
 6  Q.   I was wondering if you -- I didn't list it
 7    here.  Did you also search the word boat?
 8  A.   Just as the word boat?
 9  Q.   Uh-huh, just the word boat.
10  A.   That would have brought up so many, probably
11    gazillions of options, that it would have been
12    worthless to search a word like boat.
13  Q.   Well, I would assume you would put the word
14    boat with Salt River, not -- excuse me, not just boat,
15    just generally; but in relation to some of the other
16    terms that you list here on Page 5.
17  A.   You need to understand what these terms were.
18    These were just starting points for the research until
19    I came to understand just the broad outlines of the
20    historical topic at hand.
21        In terms of finding boats in relation to the
22    Salt River, in my view the more beneficial approach
23    would be to search terms relating to the Salt River
24    directly, which would then thereby produce the records
25    that happened to also deal with boats.
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 1  Q.   And what would those search terms be that
 2    would bring up that and more, in your opinion?
 3  A.   Originally when I did my search work, the
 4    finding aids, which are basically indices of how
 5    different archives structure their collections, those
 6    finding aids were originally housed at the respective
 7    archives, and there were all manners of how those
 8    finding aids were constructed.  Some were much more
 9    detailed than others.
10        You should also understand that finding aids
11    don't provide the specifics about individual documents.
12    They're more like -- if you're lucky, they might be a
13    listing of file tab folder headings, or in many cases
14    they might be just general, you know.  And depending on
15    the archive you're in, there might be just a box label
16    that might be labeled "Salt River," and there might not
17    be anything else broken out of it.  And then the way
18    one goes and sees if there's anything about navigation
19    in the Salt River or boats is simply to go through all
20    of it.
21        But the original finding aids were at the
22    archives, and you had to go use the original finding
23    aids the way they existed, and as I said, some were way
24    more detailed than others.
25        Since that time, probably in about the past
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 1    10 or 15 years, a lot of those finding aids have become
 2    more refined as archivists have structured them better,
 3    and their motivation for doing that is because many of
 4    the archival finding aids are now online.  So rather
 5    than having to go to an archive just to determine if
 6    they had anything worthwhile, you now can look at the
 7    finding aids from their office computer, and you can
 8    see the listing of the topics that they're -- as they
 9    exist in a particular archive.  And then you can make a
10    determination of whether or not to go look at that
11    archive within those folder headings or box headings or
12    whatever.
13        So, basically, at the beginning of the
14    research I just kept a name that -- a list of terms
15    that were clearly relevant, such as Salt River, Granite
16    Reef, navigation, navigable, irrigation, floods,
17    Roosevelt, the names of canals, that kind of thing, and
18    gradually just sort of refined the list as time went
19    on.
20  Q.   So from what I hear what you're saying,
21    there's not a one size fits all way of searching that
22    you would use the same terms over and over again; it
23    was dependent on a particular source you were
24    researching?
25  A.   Correct.  And, in fact, in some cases at
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 1    archives, they may -- the archive might have its own
 2    independent list of terms as part of its finding aid,
 3    and so one of the things you learn to do as a historian
 4    is you adjust your approach, depending on where you
 5    are, to deal with the specific circumstances.
 6        I can remember, for example, when I did
 7    historical work at the Arizona Historical Foundation,
 8    which no longer exists, but was here in Phoenix, as I
 9    recall, they had a card catalog, similar to the
10    old-fashioned card catalogs you would find in
11    libraries.  And the archivists there had typed up
12    individual cards with headings on them, and you would
13    look at the terms that you thought would most likely be
14    useful, and then those cards would tell you go look at
15    the such and such collection, the Hayden papers, for
16    example.
17        Other places would be much more general, but
18    you basically -- you're right, there's no size that
19    fits all.  You just shift your approach depending on
20    where you're working.
21  Q.   And as you mentioned and everyone knows, as
22    things have become online and research can be conducted
23    from our office, rather than having to go in person,
24    for some references or resources, in your search of
25    those computerized records, did you use the word, let's
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 1    say, Salt River and boat?  Like how -- did you change
 2    your search for -- when you're using those online
 3    resources, to cast a larger net, potentially?
 4  A.   Yes.  The short answer is yes, both in
 5    relation to historical newspapers, as well as, say,
 6    Google Books.  Google Books, from a historian's
 7    perspective, are extremely useful because a lot of the
 8    historical older published works are no longer covered
 9    by copyright, and so they will show up the entire
10    published work, and because Google Books can be keyword
11    searched within an individual book, it may bring up a
12    particular book that you would never think to look in
13    if you went to a library.  You know, it might be a
14    biography of some unknown person who happened to live
15    in the Salt River area, and not a famous person like
16    the Haydens, but just someone who happened to live here
17    and published their own personal diary or something.
18        So Google Books and newspapers are extremely
19    useful, and I did a large number of variable term
20    searches, combining boolean searches, meaning and or or
21    combinations, and included most of those new results in
22    the most recent report.
23  Q.   And do you recall in that, did you use search
24    terms such as, for instance, canoe or trapper,
25    something -- those are just two examples.
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 1  A.   I did not use canoe or trapper, again,
 2    because they're so nonspecific that they would have
 3    turned up if not hundreds of thousands of hits; and,
 4    again, the -- one of the things you have to learn about
 5    searching is that trapper or canoe with Salt River is
 6    going to get you the same number of hits,
 7    quote/unquote, that you would get just using Salt
 8    River, because trapper and canoe most likely are going
 9    to show up, if it's in relation to the Salt River, in
10    your larger search of Salt River.
11        And this is all hypothetically speaking,
12    but -- so, in other words, you don't need the kind of
13    refinement that you're talking about to do those
14    searches.  You just need to know which terms are going
15    to be the most likely ones to bring up anything about
16    the Salt River, including trapper and canoe.
17  Q.   In your direct you went through 25 boating
18    accounts or historic, I should say, newspaper accounts.
19    Did you come across those accounts when you were
20    conducting your own research?
21  A.   My recollection is some of them I did.  I
22    think the Day boating account appears in my report.  I
23    don't believe all of them appear in my report.  And I
24    think on the opposite side of that, I think I have some
25    boating accounts in my reports that are not covered by


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(58) Pages 3774 - 3777







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 17
March 10, 2016


Page 3778


 1    the boating accounts in Mr. Fuller's report or
 2    PowerPoint.
 3  Q.   And why didn't you include those accounts
 4    that -- to the extent that the -- of the 25 that you
 5    went through in your direct in your report?
 6  A.   Because I didn't find them.
 7  Q.   Okay.
 8  A.   I did not see the 25, the list of 25, until
 9    Mr. Fuller did his PowerPoint, and that was after I had
10    prepared my report.  And he obviously found some
11    reports, newspaper accounts, that I didn't find, and
12    vice versa.
13  Q.   I want to discuss your standard for
14    navigability and what's required for, in your opinion,
15    for a river to be navigable.
16        If someone gets injured or dies during a
17    boating account trip, in that opinion, does that
18    reflect on navigability for you?
19  A.   The emphasis that I tried to put on
20    navigability in my report is not so much what my own
21    opinion is about navigability, but, rather, what the
22    historical parties that I describe, what their opinions
23    were about navigability and/or navigation.
24        Cumulatively, I think they present a very
25    clear picture, both in terms of actual navigation and
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 1    navigability, that the Salt River was not regularly
 2    navigated, at least not to make it reliable, nor was it
 3    susceptible, at least in the opinion of historical
 4    parties.
 5        I don't really have a specific opinion about
 6    navigation and navigability, because that's not what I
 7    tried to do.  I'm simply voicing what I think hundreds
 8    of people, historically speaking, pointed out by all of
 9    the various documentation that they created about the
10    river.
11  Q.   So if you came across -- and we know, I think
12    it's Major Spaulding who -- he shoots himself in a boat
13    by accident.  When you came across that account, the
14    fact that he was injured and died in a boat, that did
15    not sway you in your conclusion as to whether that
16    account was evidence of navigability or
17    nonnavigability, based on that event?
18  A.   First of all, I don't think I have the Major
19    Spaulding account in my report.  I may be wrong.
20        But, secondly, I don't think the Major
21    Spaulding newspaper account reflects much at all about
22    navigation or navigability, except to the extent that
23    there was a diversion dam that caused him to apparently
24    trip and discharge his weapon.  So to the extent that
25    that account sheds any light at all on navigation or
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 1    navigability, I think it's very small.
 2  Q.   So you don't -- you haven't formed an opinion
 3    whether there's a required boat for a river to be
 4    navigable?
 5  A.   Only to the extent of my discussion of the
 6    types of watercraft that historical parties along the
 7    Salt River attempted to use, with various degrees of
 8    success.  Clearly, the people who were on the scene at
 9    the time were the ones who were the most aware of what
10    types of watercraft could or could not be used on the
11    Salt River.  And I think when you look at the entire
12    historical picture, it's clear that the hundreds and
13    hundreds of people who were there did not find reliable
14    navigation or they would have done a heck of a lot more
15    of it, and nor did they find the river susceptible of
16    navigation or they would have done it much more
17    frequently.
18  Q.   So based on what you just told me, you don't
19    believe that there has to be a large boat, for
20    instance, like the ones that were referenced with
21    Wheeler, Ives, and Powell, as used on the Colorado, to
22    be used on the Salt; is that correct?
23  A.   All I can tell you is what the types of the
24    boats were that were actually tried to be used on the
25    Salt River to the extent that the descriptions of those
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 1    watercraft exist in the historical record.
 2  Q.   And those were flat boats, skiffs, canoes,
 3    and those were used by people on the Salt River; is
 4    that correct?
 5  A.   That's correct.
 6  Q.   Do you have an opinion whether a boat has to
 7    go up and down a river, rather than across, to be
 8    considered to be navigable?
 9  A.   My understanding, and I'm not an attorney,
10    but my understanding of the cases that I have read,
11    which was many years ago, is that the test needs to be
12    up and down a river, not across it, such as for a ferry
13    boat.  Ferry boats are essentially means of avoiding
14    the river, like a bridge.  So -- but I could be wrong
15    on that.  That's just from reading quite some time ago
16    about various cases on that point.
17  Q.   Can you tell me what your definition of
18    commerce is?
19  A.   Well, commerce would be being able to make a
20    living at doing something.
21  Q.   So you would need to make a profit?
22  A.   Enough to pay your bills.
23  Q.   I think that would probably assume a profit
24    then?
25  A.   A profit above and beyond your operating
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 1    costs, yes.
 2  Q.   John Wesley Powell's second expedition was
 3    for scientific information and research.  Would you
 4    consider that a commercial use of the river?
 5  A.   Not directly.  He was out there to find out
 6    what was there.  He wasn't out there to determine
 7    whether you could carry on commerce on the river or
 8    not.  That might have been a byproduct.  He didn't know
 9    when he went.  But, you know, I don't think that was
10    his purpose.
11  Q.   Would transportation of commercial goods,
12    let's say agricultural products, in a canoe or flat
13    boat be considered a commercial use?
14  A.   Again, I could only tell you what the people
15    on the Salt River did.  They attempted to do some of
16    those things, but they attempted it very few and far
17    between.  And so to the extent that they wanted to find
18    a commercial use for the Salt River, I think they tried
19    to do that.  They clearly did that on the Colorado
20    River.
21        So, you know, since the Salt River area was
22    largely agricultural in the 19th and early
23    20th century, I would assume that any kind of
24    commercial uses would include carrying agricultural
25    products.
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 1  Q.   Do you have an opinion if there's a required
 2    depth for a river to be navigable?
 3  A.   The same answer as all the other ones.  It's
 4    what the people at the time thought was navigable or
 5    susceptible of navigation.
 6  Q.   You had mentioned, I think a little earlier,
 7    erratic flow.  How do you define erratic flow when you
 8    use it?
 9  A.   The term erratic, I don't know if it's used
10    in conjunction with flow or not, but I do know that in
11    quite a few of the U.S. Government reports that were
12    published in the late 19th century and early
13    20th centuries describing the Salt River, either by
14    itself or as part of the Gila River watershed area,
15    used that term specifically.
16        And the way I understood it to mean was that
17    it had either extremely high flows at certain times or
18    extremely low flows at certain times and that they were
19    very unpredictable in terms of when those occurrences
20    would happen.  So I'm using the language of the
21    historical parties, not offering my own definition.
22  Q.   Do you have a definition for flood?
23  A.   The same answer.
24  Q.   Okay.  Tell me what you mean by a stream
25    being useful for transportation on a regular and
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 1    reliable basis.
 2  A.   Parties being able to make a living
 3    transporting goods along the river.
 4  Q.   So do you have an opinion how many days or
 5    months of the year?  Does that matter, or just the
 6    plain profit aspect of it?  So if they could get it
 7    done in two weeks and have a great year and make a
 8    profit and live off of that, that would be sufficient?
 9  A.   I hate to keep coming back to the same
10    phrase, but I guess it would depend on what the parties
11    were trying to carry on the river.  Hayden wanted to
12    bring logs, and, you know, I suppose hypothetically he
13    could bring a whole lot of logs down in one log drive,
14    if he had ever managed to do it, enough to keep his
15    sawmill busy all year-round.
16        On the other hand, there might have been
17    people who wanted to convey crops for a good portion of
18    the year.  So I guess it would depend on what the
19    product was and what the profit potential was.  But,
20    again, the historical parties appeared to try numerous
21    times to use the river for such purposes and never
22    found it suitable for doing so in order to make a
23    profit and make a living at it.
24  Q.   Is it your opinion, if there is a road that
25    is next to the river, that that makes the river
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 1    nonnavigable?
 2  A.   No, it certainly doesn't.  There are
 3    obviously places in the United States and in the West
 4    where roads parallel navigable rivers.  But I do think
 5    that it is supplementary evidence that if you have a
 6    road roughly paralleling a stream where parties are
 7    unable to use it reliably to convey commerce, the
 8    logical conclusion is, is that commerce is going by
 9    some other means.  And if there's a map showing a road
10    or a railroad, then I think that backs up the idea that
11    they weren't doing it regularly on the river.
12        And I think I mentioned, in relation to one
13    of Mr. Fuller's newspaper articles, the commentary that
14    was made, I think it was in a Yuma paper, about how
15    expensive it was to transport goods by stagecoach or
16    freight wagons and how, if they could have made a go of
17    it transporting it on water, it would have been far
18    preferable because the rates would have been much
19    lower.
20  Q.   In your Lower Salt report, you stated that
21    the constructions of canals and dams on the river is
22    one of the most important pieces of evidence indicating
23    nonnavigability of the river.
24        Can you explain that conclusion, please?
25  A.   Can you tell me where you're referring to?
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 1  Q.   Sure.  It's on Page 219 of your Lower Salt
 2    report.
 3  A.   I actually had to bind this in two parts
 4    because I couldn't find a place that would bind it in
 5    one, so I may have to jump back and forth here.
 6  Q.   No problem.
 7  A.   But the pagination is the same.
 8        CHAIRMAN NOBLE: Laurie, so that someone
 9    doesn't get hurt from falling over, could we take a
10    break?
11        MS. HACHTEL: Oh, yes.  I don't want
12    anyone injured.
13        THE WITNESS: Shall we answer that when
14    we come back?
15        MS. HACHTEL: Yeah, that would be great.
16    Thank you.
17        (A recess was taken from 3:52 p.m. to
18        4:06 p.m.)
19        CHAIRMAN NOBLE: Are we ready?
20        MS. HACHTEL: I am.
21        Are you ready, Dr. Littlefield?
22        THE WITNESS: I'm ready.
23        CHAIRMAN NOBLE: Let's go at it.
24        BY MS. HACHTEL: 
25  Q.   Dr. Littlefield, right before the break I had
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 1    asked you a question.  Do you remember it, or do you
 2    want me to restate it for you?
 3  A.   Please restate it or repeat it back.
 4  Q.   Sure.  It concerned Page 219 of your Lower
 5    Salt report and that -- are you on that page right now?
 6    Do you have it in front of you?
 7  A.   Yes, I am.
 8  Q.   That last paragraph that starts with "The
 9    constructions of canals and dams on the river is one of
10    the most important pieces of evidence indicating the
11    non-navigability of the Salt River," and I was just
12    wondering what your basis for that conclusion is?
13  A.   If you just go on and read the rest of the
14    paragraph continuing onto Page 220, it just essentially
15    indicates that not only when the Reclamation Service
16    got involved in building Roosevelt Dam and Granite Reef
17    Dam, but in the decade or so before, when the Hudson
18    Reservoir and Canal Company was proposing to build the
19    dam and diversion works, nobody -- even though there
20    were notices that made these activities public and were
21    widely known, nobody objected to building these works
22    on the basis that they were going to interfere with
23    navigation.  And in my view, they certainly would have
24    objected if they had viewed navigation or navigability
25    to be a significant factor on the Salt River.
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 1  Q.   So it's -- that statement relates to the
 2    perception of the people that were there and not using
 3    it for navigation and dam -- diverting it?
 4  A.   Correct.  It would be the parties on the
 5    scene.
 6  Q.   Would you agree if a primary use of the river
 7    is irrigation, that that would impact the use of boats
 8    on the river?
 9  A.   If there were diversion dams, certainly, and
10    also if water was being taken out even without
11    diversion dams.
12  Q.   You mean through canals and things like
13    irrigating canals?
14  A.   Correct.
15  Q.   And then did you conduct a susceptibility
16    analysis to forming your conclusion?
17  A.   Not a hydrological one.  My susceptibility
18    analysis is whether the people on the scene felt it was
19    susceptible of reliable navigation, which they clearly
20    did not think it was.
21  Q.   So your susceptibility analysis was limited
22    to the perceptions of the people on the ground that
23    were there, essentially?
24  A.   The hundreds and hundreds of people, who all
25    looked at the river, and only a tiny handful attempted
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 1    to use the river, and of the hundreds and hundreds of
 2    others, they all reached the same conclusion.  It
 3    wasn't susceptible of navigation.  And, you know, our
 4    ancestors weren't all fools, just to repeat a phrase I
 5    used the other day.  I mean they knew what they saw,
 6    and they did not see a river that was navigable.
 7  Q.   Based on your review of the Kent and Kibbey
 8    decisions, is it your opinion that the principles of
 9    prior appropriation would preclude a river from being
10    navigable?
11  A.   That the principles of prior appropriation
12    would preclude --
13  Q.   As applied in the Kent and Kibbey decisions
14    would preclude it?
15  A.   Meaning if there were appropriative claims
16    along the river --
17  Q.   Uh-huh.
18  A.   -- the river could not be navigable?
19  Q.   Correct.
20  A.   No, that's clearly not the case.
21        I can offer an example of another project
22    that I'm working on that is not confidential that
23    involves the San Joaquin River in Central Valley, the
24    Delta.  And there there were many appropriative water
25    rights claims along the San Joaquin River, and the
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 1    San Joaquin was, along with the Sacramento rivers, was
 2    widely viewed as being navigable.
 3        So the answer to your question with regard to
 4    the Salt River is that simply because there are
 5    appropriations does not preclude it from being
 6    navigable.
 7  Q.   Do you know what the population of the Salt
 8    River Valley was in 1865?
 9  A.   Native Americans and European?
10  Q.   How about Euro settler -- the Euro-American
11    settlers?
12  A.   No, I don't know.
13  Q.   Would you imagine that it -- would you
14    describe the Salt River Valley in 1865 as sparsely
15    populated?
16  A.   Yes.
17  Q.   Would you agree that unpredictability for
18    irrigation, meaning the river's flows, may not be the
19    same thing as unpredictability for using the flows for
20    navigation?
21  A.   In a general sense, yes.
22  Q.   I want to ask you a few questions about the
23    surveys at this point.
24  A.   Okay.
25        MS. HACHTEL: Paula, you can get up
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 1    there, if you want.
 2        CHAIRMAN NOBLE: Do we need --
 3        MS. HACHTEL: I don't know.  I'm working
 4    up to it, but not yet.
 5        CHAIRMAN NOBLE: How many slides do you
 6    think you're going to take a look at?
 7        MS. HACHTEL: Oh, I was just generally
 8    going to start with the manuals.  The 1851 manual we
 9    can start with.
10        THE WITNESS: Okay.
11        CHAIRMAN NOBLE: All 300 pages of each
12    of them or -- I mean I'm just trying to --
13        MS. HACHTEL: No.
14        CHAIRMAN NOBLE: Do we need to turn off
15    the lights?
16        MS. HACHTEL: No, I don't think so.  Why
17    don't we see.
18        CHAIRMAN NOBLE: John would like to have
19    the lights off, because it's easier to sleep.
20        MS. HACHTEL: I think you'll be
21    pleasantly surprised.
22        CHAIRMAN NOBLE: At how well he sleeps
23    with the lights on?
24        MS. HACHTEL: I'm not commenting on
25    that.
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 1        CHAIRMAN NOBLE: Okay.
 2        BY MS. HACHTEL: 
 3  Q.   All right.  I have some questions about the
 4    manuals, and starting with the 1851.  Do you have a
 5    copy of that, Dr. Littlefield, in your file?
 6  A.   All of the historical documents that I
 7    accumulated for the original version of my Salt River
 8    report, the 1996 report, the Salt River Project asked
 9    me to return all of those copies, which at the time
10    were all paper copies, to them, and since they paid for
11    all of that copying, I sent them all back.
12  Q.   Forget the surveys themselves for a second,
13    but just the instruction manuals that surveyors were
14    guided by.  Do you have copies of those particular
15    years of those manuals in your files?  Or we have it
16    electronically.  I'm going to ask you some questions
17    about it.  I just thought for reference I can -- if you
18    had it, a place within your file.  Otherwise, we can
19    just read it off there.
20  A.   I think this is from Theodore White's -- not
21    Theodore White.  From --
22  Q.   The White Book?
23  A.   The White Book about the instructions to
24    surveyors, yeah.
25  Q.   That's what I'm going to ask you some
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 1    questions about.  I just want to try to understand.
 2  A.   Yeah, I do have a copy of the entire book in
 3    my computer.
 4  Q.   Okay.  I just --
 5  A.   But I don't have the computer up here.
 6  Q.   We can -- how about if I'll ask you some
 7    questions.  If we need to look at specific language,
 8    which we very well may, we'll have -- Paula has it.
 9    And if you need additional time or to look at a hard
10    copy, I can give you mine or you can search for yours.
11    But I'm just going to go through some questions on the
12    manuals, just to make sure I understand it correctly.
13  A.   Okay.
14  Q.   In the 1851 manual, there is a section, and
15    is it insuperable; is that the right way to pronounce
16    it?
17  A.   Insuperable objects on line.
18        CHAIRMAN NOBLE: No, we call that
19    insufferable.
20        MS. HACHTEL: I'm sure you do right now.
21        MR. MCGINNIS: Mr. Chairman, is this an
22    exhibit already, and can we get the number for the
23    record?
24        CHAIRMAN NOBLE: How can you help us out
25    there?  How are we going to reference it in the record?
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 1        MS. HACHTEL: It is an exhibit.  It
 2    is -- help me out, Paula.
 3        MS. BREWER: C018-165.
 4        MS. HACHTEL: 165?
 5        MS. BREWER: Uh-huh.
 6        BY MS. HACHTEL: 
 7  Q.   It is the 1851 manual.  Dr. Littlefield, my
 8    first question is --
 9        Paula, do you want to turn to the 1851 manual
10    and to Page 438, which the Insuperable Objects on
11    Line - Witness Point section is?
12        Dr. Littlefield, in that paragraph -- while
13    she's bringing it up, I want to ask you. -- it says
14    "under circumstances where your course is obstructed by
15    impassable obstacles."  I was wondering if you can tell
16    me what that means, what an impassable obstacle means?
17  A.   It could mean any number of things.  I've
18    seen it refer to, for example, really rugged mountains.
19    I've used these survey plats on I don't know how many
20    projects, and in some cases surveyors would say this is
21    just too tough for me to be able to, you know, go out
22    and lay out an accurate line, and so they've just put
23    in their information that it was not surveyed because
24    of the difficulty.  And I also have seen it used in
25    relation, for example, lakes or just anything that the
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 1    surveyor felt that he could not do a good job carrying
 2    out his instructions.
 3  Q.   I saw that it lists, as an example, rivers.
 4    So it applies to rivers as well then, correct?
 5  A.   That's correct, at least ones that might be
 6    too deep and wide to be able to get across.
 7  Q.   So when a surveyor came to an impassable
 8    obstacle under this provision, what surveying
 9    methodology did the surveyor need to use?  Do you know?
10  A.   They didn't survey it.
11  Q.   They didn't survey it.
12  A.   If it was insuperable on line, they -- if
13    it's a river and navigable in their opinion, they would
14    meander it.  If it was something like mountainous
15    terrain, they would simply carve out a large portion of
16    the sections of a township, and they would label them
17    unsurveyed due to severe mountains or something like
18    that.
19  Q.   Paula, can you bring it up a little bit so we
20    see the top part of the page, please?
21        So my question on this then -- thank you for
22    answering that.  But looking at the language of this
23    particular provision, my question is, when they came to
24    a river that was -- as you said, might be too deep and
25    wide to survey, it discusses either taking, up at the
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 1    top, a right angle offset or trigonometrical or,
 2    basically, a -- to triangulate op method; is that
 3    correct?
 4  A.   That's correct.
 5  Q.   And can you tell me what triangulation is?
 6  A.   I can tell you from my Boy Scout days.
 7        CHAIRMAN NOBLE: Whoa.  You know, we
 8    used to use that a lot, but we're getting away from it.
 9    It's all GPS.
10        THE WITNESS: My understanding of it, it
11    was a method of measuring distance when you could not
12    measure across something; like, for example, wading
13    across a river.  The way they would do it is that they
14    would take a long -- and you can tell me if I've got
15    this right, Mr. Chairman.
16        You would take a long-distance eyeball
17    of -- for example, standing on the shore of the river,
18    you would do a long-distance eyeball, like with a stick
19    or something like that, and mark on the stick with your
20    fingers or some other means how much of the stick is
21    occupied by the river.  Then you would simply flip the
22    stick over onto the dryland downstream.  You would find
23    an object on the land, on the dryland, at the same
24    point where the bank was of the river, and you would go
25    down and measure the distance there, and that would
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 1    tell you what the distance is across the river.
 2        BY MS. HACHTEL: 
 3  Q.   Okay.  So --
 4        THE WITNESS: Did I get that right,
 5    Mr. Chairman?
 6        CHAIRMAN NOBLE: You did.
 7        THE WITNESS: I should add, I'm not a
 8    surveyor and I don't know the details of it, but that's
 9    my understanding as a historian.
10        CHAIRMAN NOBLE: It's calculating the
11    hypotenuse of a right-sided triangle.  That's what
12    triangulation is.  Remember back to geometry.
13        MS. HACHTEL: I tried to forget as much
14    as I could of geometry.
15        CHAIRMAN NOBLE: Yes, you did.
16        BY MS. HACHTEL: 
17  Q.   Thank you for that explanation.
18        So in your report and what I saw, Ingalls,
19    the two Ingalls brothers, triangulated quite a few
20    places on the Salt; is that correct?
21  A.   I don't remember the specifics of their field
22    notes on the Salt.  I believe in some places they
23    actually either waded across or got across in some
24    other means and measured and then used triangulation in
25    other places.  I just don't remember.
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 1  Q.   You don't remember if the Salt was
 2    triangulated or not?
 3  A.   No, I don't recall.
 4  Q.   Do you know if there were any right angle
 5    offsets done by the Ingalls brothers on the Salt; do
 6    you recall?
 7  A.   No, I don't recall.
 8  Q.   Then keeping on that insuperable objects
 9    section, after the surveyor either conducted a right
10    angle offset or used the triangulation methodology, it
11    talks about establishing a witness point, do you see
12    that, Dr. Littlefield, further down in the paragraph,
13    after where it says 11?
14  A.   It says, the third line down after the number
15    11, "...obstacles, you will establish a Witness Point,
16    (for the purpose of perpetuating the intersections
17    therewith,)..."
18  Q.   And can you -- go ahead and finish reading
19    that paragraph, if you would, please.
20  A.   "...by setting a post, and giving in your
21    field book the course and distance therefrom, to two
22    trees on opposite sides of the line, each of which
23    trees you will mark with a blaze and a notch facing the
24    post; but on the margins of navigable watercourses, or
25    navigable lakes, you will mark the trees with the
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 1    proper number of the fractional section, township, and
 2    range."
 3  Q.   Based on the language of that manual where it
 4    talks about the witness point, do you see any reference
 5    in that specific language that limits a witness point
 6    to nonnavigable rivers?
 7  A.   I believe later on in the manual there's a
 8    discussion about putting what were called meander posts
 9    on navigable rivers, and witness posts were what were
10    to be used on nonnavigable rivers.
11  Q.   Do you know where -- can you point to me
12    where in the manual that might be, so I can understand
13    that?
14  A.   I believe there's a heading or subheading
15    somewhere in the manual.  It's been a long time since I
16    looked at this.
17  Q.   But this language in particular in regards to
18    where it talks about a witness point before that, and
19    it doesn't use the word nonnavigable, does it?
20  A.   It talks about impassable obstacles.
21  Q.   But that's not defined in the manual, is it,
22    somewhere?
23  A.   How to treat navigable bodies of water is
24    specifically defined later in the manual.  And, in
25    fact, I believe I set that out in my report.
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 1  Q.   By meandering, correct?
 2  A.   Correct.  And there's a separate subheading,
 3    though, that -- basically what this is saying is the --
 4    the subheading to this section is Marking Lines.  What
 5    they're talking about is drawing straight lines for
 6    townships, ranges, and sections.  If they got to
 7    something that was an insuperable object on line,
 8    meaning a river that might be too deep to wade across
 9    or something, they were to continue the straight line
10    by using triangulation or some other method to measure
11    across.
12        In the later section, or maybe it's before
13    this one -- I don't remember -- where they talk about
14    navigability and meanders, they then talk about
15    establishing meander posts and how they were to follow
16    what they referred to as the sinuosities of the river
17    on both banks by degree bearings and distances, so that
18    they would have an accurate rendition of where the
19    river went when they did the survey.
20  Q.   In this section on insuperable objects,
21    they -- in the paragraph, the rest of it that you read
22    references that on the margins of navigable
23    watercourses or navigable lakes, you will mark the
24    trees with the proper number of the fractional section,
25    township, and range.
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 1        If this applied just to nonnavigable rivers,
 2    what do you discern is the inclusion of that direction
 3    in regards to a navigable watercourse marking?
 4  A.   Well, because the straight lines were
 5    intended to lay out an orderly means of awarding
 6    patents, the straight lines created, in essence, boxes
 7    or squares and then squares within squares as you get
 8    into fractional sections and that kind of thing.
 9        If they believed that the body of water that
10    their line crossed was not navigable, then the straight
11    line was to continue across it, and anybody who
12    patented later on, as I discuss in my report, would
13    receive the bed of the river along with the patent.
14        On the other hand, if it was a navigable body
15    of water, there was not going to be a straight line as
16    one of the boundaries of that irregular parcel that was
17    formed by the meander line.  Those were called
18    government lots, and they -- I'm trying to find the
19    exact phrase here.
20        Well, the gist of it is, is that because they
21    weren't going to be awarding a rectangular patent, they
22    would be awarding irregular-shaped pieces of property,
23    which would be defined in part by a section line and
24    perhaps a couple other section lines and then an
25    irregular boundary to the river formed by meanders.
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 1    Those were to be called government lots, and they would
 2    not contain the bed of the river.  That was the general
 3    drift of what the language contained.
 4        And that was to be done not only in relation
 5    to navigable bodies of water that were rivers, but also
 6    lakes.
 7  Q.   And in this case, if they went -- after they
 8    either triangulated or offset, whatever, to cross --
 9    not to cross the river, but to survey it, the surveyor
10    was to do some -- to mark a tree to indicate with a
11    township or fraction -- with that fractional section,
12    township, and range that you're referring to on those
13    trees if he thought it was navigable?
14  A.   Correct.
15  Q.   And if -- then would you -- is the -- would
16    you say that then where it discusses you will mark with
17    a blaze and a notch facing the post, then that would be
18    something the surveyor would have to do if it was
19    nonnavigable, so -- based on the language of that
20    section?
21  A.   Yes.
22  Q.   And do you recall if there's anyplace in the
23    field notes on the Salt River where the field notes
24    note the not -- the marking of a notch and blaze, as
25    discussed in this section?
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 1  A.   With relation to being nonnavigable?
 2  Q.   Uh-huh.
 3  A.   I believe they do in a lot of places.  One of
 4    the problems that they ran into in the area of the Salt
 5    River is there weren't necessarily a lot of trees, and
 6    so in some cases my recollection is they may have
 7    marked the point that they normally would have been
 8    marking with a tree with like a mound of stones or
 9    something like that.
10  Q.   I think it has a treatment in there if they
11    ran into that situation, but I guess the important part
12    was they were supposed to mark something, right?
13  A.   Yes.
14  Q.   So just to follow up on the answer you just
15    gave me, do you recall there's places in the field
16    survey notes for the Salt River where it mentions that
17    the Ingalls brothers marked and notched a tree or did
18    the mound or however they -- in relation to this
19    section, they followed that by -- and it's in the
20    survey floats?
21  A.   That's my recollection.  I have not looked at
22    the Ingalls field notes in probably 15 years, 20 years.
23    They are discussed in quite some detail in my report,
24    though, and I believe I provided examples of what they
25    did in my report, the Ingalls brothers.
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 1  Q.   And I believe in your report you said this
 2    particular section was unchanged in the 1864 manual.
 3    So if that's correct, this section would have applied
 4    to the Ingalls surveys starting in 1868; is that
 5    correct?
 6  A.   That's correct.  I should point out, also,
 7    that this particular provision in here, I believe, was
 8    maintained consistently throughout all the manuals.
 9  Q.   The insuperable objects section?
10  A.   Yes.
11  Q.   And can you help me understand how this
12    section, with the witness posts that it discussed,
13    correlates, if at all, to the later section which you
14    referenced on the -- when the surveyor meanders and
15    sets a meander corner?
16  A.   The short answer is that if the surveyor
17    believed the body of water was navigable, they called
18    the post or the identifying -- the tree or the pile of
19    rocks, whatever, they called it a meander corner as
20    opposed to a witness post.  And where the section line
21    first hit the navigable body of water, either way they
22    would put some sort of post there.  They just called it
23    a meander post if it was a navigable body of water and
24    they called it a witness post if it was not.
25        The distinction being that if it was
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 1    navigable, they then would post other meander posts
 2    using degree bearings and distance measurements going
 3    down both sides of the river.  So all of the posts all
 4    the way along the river, whether they were where a
 5    section line intersected or not, were all known as
 6    meander posts; whereas the ones that intersected a
 7    nonnavigable body of water were witness posts.
 8  Q.   And, again, since this doesn't specifically
 9    discuss nonnavigable as far as it being an impassable
10    obstacle, your conclusion in that regard is an
11    impassable obstacle means it's nonnavigable; it would
12    be referring to a nonnavigable river or stream; is that
13    correct?
14  A.   That's correct.
15  Q.   The specific details that were given to
16    surveyors, for instance, the Ingalls brothers, before
17    they went out and surveyed, were they just contained in
18    the manuals, or was there something else that they
19    would have with them?
20  A.   As I indicated in my discussion about the
21    Chilson survey contract this morning, sometimes
22    surveyors were given special instructions where they
23    were to modify what the manuals said for some reason or
24    supplement what the manual said.  But that was not
25    always the case.  And my recollection about the Ingalls
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 1    brothers contracts was that they did not receive any
 2    supplemental instructions like Chilson did on the
 3    southern boundary of the Indian Reservation.
 4  Q.   So their surveys would have been guided by
 5    the 1851, 1855 and 1864 manual when they went out in
 6    1868?
 7  A.   Well, they would have been guided by the 1864
 8    manual, because there were other changes within that
 9    manual that didn't necessarily apply to nonnavigable or
10    navigable bodies of water.  So they would have looked
11    at the 1864 manual and followed the instructions there.
12    But my recollection is, is that as far as bodies of
13    water were concerned, navigable or not, those
14    circumstances had not changed.
15  Q.   Is it your opinion that a surveyor's act of
16    determining navigability is also an act of determining
17    title?
18  A.   No, not the surveyor.  My understanding is of
19    the purpose of determining navigability is to help
20    determine title, but I don't believe the surveyor had
21    that kind of authority.  The title determination rested
22    with the General Land Office, which is today the Bureau
23    of Land Management, when it granted Homestead patents.
24  Q.   And does a meander line convey any specific
25    characteristics of a river?
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 1  A.   It defines the bank of the river.
 2  Q.   But does it indicate any information about
 3    flow, for instance?
 4  A.   No.  If the surveyor was to cross a
 5    nonnavigable body of water, the instructions were to
 6    indicate the direction of flow and perhaps to provide a
 7    description about depth.  But of the many hundreds of
 8    these things that I've seen for nonnavigable bodies of
 9    water, they vary enormously, because you had different
10    surveyors out there making these judgments, and they
11    were interpreting the manual and/or any kind of
12    supplemental instructions, so...
13  Q.   And when the Ingalls, or any surveyor for
14    that matter, is out there, he has his manual,
15    instructions, and that's kind of his Holy Grail or
16    Bible of governing that survey; is that correct?
17  A.   Right.  And there's one other circumstance
18    other than indicating the direction of flow and perhaps
19    an indication of depth.  Sometimes they just said it's
20    shallow or not too shallow to wade across I ran into a
21    lot.  And then they were required to say which way the
22    river was flowing, and they also were required, at the
23    end of each township of surveying the section lines,
24    they were required to provide what was called a general
25    description of the township, and that was pretty much
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 1    whatever the surveyor wanted to say.
 2        I mean they could say, you know, this is all
 3    worthless desert, you know, and I didn't see any water
 4    anywhere there, or sometimes they would say, well, this
 5    township has a small number of farms in it and the soil
 6    appears fertile, or they might say this township has
 7    the Salt River flowing through it, and they might offer
 8    a description or two of the Salt River, but they're
 9    generally really general descriptions.  They don't --
10    they're not specific like hydrology, where they would
11    say so many cfs or something like that.
12  Q.   Did you ever see any depth descriptions other
13    than shallow, that you recall in the surveys or field
14    notes?
15  A.   With regard to Ingalls?
16  Q.   Uh-huh.  Yes.
17  A.   I don't recall.  They may have provided, you
18    know -- I simply can't recall.
19  Q.   I lost my question.
20        All right.  Do you know if a surveyor gets
21    paid more for his work meandering a river rather than
22    just using the on line method?
23  A.   If you look at the Chilson contract that we
24    discussed this morning, it provides the prices they
25    were to be paid, and my recollection is, is that the
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 1    section lines and the meander lines were at the same
 2    rate.  There is a specific dollar amount in the Chilson
 3    contract, but that's -- the Chilson contract was 1887,
 4    so they were operating under a different manual, and --
 5    or Chilson was operating under a different manual.  But
 6    the contracts that I have looked at all set out how
 7    much pay the surveyors were to get for doing different
 8    types of lines.
 9  Q.   And just refresh my memory one more time,
10    because I don't remember from this morning.  Was there
11    a difference in the amount paid for on line versus
12    meandering; do you --
13  A.   Yes, there was.
14  Q.   Okay.
15  A.   I believe the meandering amount was the same,
16    though, as section lines; but the township and range
17    lines were at a lower rate.
18  Q.   I remembered my question.  I wanted to follow
19    up on what you said.
20        When we were discussing -- you had said
21    Ingalls or surveyors can have some general descriptions
22    or thoughts contained in the survey for the township or
23    whatever afterwards, and I wanted to ask if you saw
24    that in your work on the Salt; and if you did, did you
25    include it in your report?
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 1  A.   They were required to write -- all the
 2    surveyors were required to write a brief description
 3    when they had completed a township, all the interior
 4    section lines.  And I don't recall ever seeing a survey
 5    that they did not provide some sort of description, but
 6    it was a real grab bag.  There were no instructions
 7    about what they were to say about the description of
 8    the township, so it was just whatever the surveyor felt
 9    like saying, based on having walked the land and seen
10    it.
11  Q.   And then did surveyors typically provide
12    notes or written comments on all portions of the river
13    then or only the surveyed sections or areas?
14  A.   I'm not sure I understand your question.
15  Q.   So let me rephrase that.
16        Would a surveyor provide notes or comments in
17    general on what they observed within the township,
18    rather than just the particular areas that they
19    surveyed?
20  A.   If I understand your question correctly, the
21    surveyors' notes were most accurate where their survey
22    lines crossed something, maybe a nonnavigable body of
23    water, maybe a farmer's field, maybe a road, because
24    they were only required to run straight lines unless
25    they hit a navigable body of water.  So, and you need
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 1    to understand how these surveys were done.  They did
 2    not draw the plats in the field.  They took their
 3    notebooks with them and took the field notes as they
 4    ran the lines, and they would describe that at so many
 5    chains they intersected a road, and then at so many
 6    more chains they crossed a gully, and they would do
 7    that all along the line.  And if they hit a
 8    nonnavigable body of water, they would say at so many
 9    chains encountered Salt River and, you know,
10    triangulated across, and then the line would continue
11    in the same direction on the other side.
12        Those notes they took in the field.  They
13    then took those notes back to an office somewhere,
14    where the plats were drawn from the notes.
15        So depending on whether they did section
16    lines -- well, they did do section lines within the
17    townships, but in later surveys they also did sometimes
18    quarter section lines.  And, again, those quarter
19    section lines would be smaller boxes, if you will, but
20    those would be accurate where the lines crossed the
21    object that they ran into.
22        It was not unusual for a surveyor to record
23    in the field notes Farmer Smith's house 10 chains to
24    the east, but they were not required to do that.  And
25    then the plat sometimes would or would not show Farmer
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 1    Jones' house off to one side of the line or the other.
 2        But their specific requirements were only to
 3    detail what they ran into on the line, except in the
 4    general description at the end of the township.
 5  Q.   And I think that touches on what you just
 6    said.  So their observations were at that time what
 7    they saw in the field?
 8  A.   Correct.
 9  Q.   I noticed in your Lower Salt report several
10    places where you indicated Ingalls noted already in
11    1868 that settlers were conducting irrigation farming.
12    Does that sound correct?
13  A.   That sounds correct.
14  Q.   In your report you discuss the north and
15    south channels of the Salt River?
16  A.   For the Ingalls surveys?
17  Q.   Yes.
18  A.   Yes.
19  Q.   Do you know if the widths of the south
20    channel were generally less than the north channel; do
21    you recall?
22  A.   The south channel?
23  Q.   Uh-huh.
24  A.   The Solicitor's opinion that we talked about
25    this morning, but didn't get into details about -- but
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 1    I believe, Mark, is in evidence now; is that right?
 2        Yes.  Mr. McGinnis says it's in evidence.
 3  Q.   Okay.
 4  A.   Does contain a listing of the widths of the
 5    south and north channels as reported by Ingalls, and
 6    the Solicitor -- I think this was in the 1969 opinion.
 7    The Solicitor's opinion notes that what the average
 8    widths were at certain places of the two channels, and
 9    I think he then comes up with an average width of the
10    two channels for within an entire township.  And he's
11    dealing with the township where the Indian Reservation
12    is.
13        So to answer your question, I don't remember
14    the widths specifically, but those are set forth in the
15    Solicitor's opinion.
16  Q.   But that's for the Salt River Indian
17    Reservation area, correct?
18  A.   Correct, and for the Ingalls surveys.
19  Q.   Did you do any work to determine which
20    channel was the main channel where the river had
21    multiple channels?
22  A.   No.
23  Q.   On Page 33 of your Lower Salt report, if you
24    want to turn to that, I have a question for you on
25    that.
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 1  A.   Okay, I'm there.
 2  Q.   In that last paragraph, Dr. Littlefield.  I
 3    believe that's where it was.
 4  A.   Yes.  At the very bottom of the page?
 5  Q.   Uh-huh.  Correct.
 6  A.   Starting "Likewise, Ingalls's description"?
 7  Q.   Correct.
 8  A.   Yeah, I see that.
 9  Q.   The description here between 27 and 28 was
10    for the south channel.  I don't see here in your report
11    where he described the north channel as too deep to
12    prevent measuring across it on line.  Is that right?
13  A.   That's correct.  Probably the reason why he
14    did not include it is he probably didn't make any
15    commentary about it other than just to say how far
16    across it was.
17  Q.   It's possible he could have triangulated it,
18    the north channel?
19  A.   Yeah, and that would have told him how far
20    across the north channel was, and he may not have made
21    any reference to depth or anything like that.  He may
22    have just said triangulated the north channel and
23    here's what the width is and not said anything else
24    about it.
25  Q.   So it's possible, like, for instance, here he
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 1    could have crossed on line or on foot the south channel
 2    and then triangulated the north channel?
 3  A.   That's possible.  I would have to go back and
 4    look at the notes themselves.  But, probably, knowing
 5    how I would have approached writing this, I probably
 6    didn't include anything about the north channel because
 7    he didn't say anything about the depth.  He probably
 8    just measured the width.
 9  Q.   And where you say he didn't say anything
10    about the depth, you mean meaning that he didn't note
11    that it was -- he was able to cross it on foot like he
12    did for the south channel; is that what you're saying?
13  A.   Or he may have just said he triangulated it,
14    or he may have decided to wade across it and just not
15    note it.
16  Q.   And, again, you had said, when I asked you,
17    that you don't remember what -- that if Ingalls
18    triangulated most of the Salt River in his surveys; is
19    that correct?
20  A.   I don't recall.  You would have to look at
21    his field notes to see what was triangulated and what
22    was waded across.
23  Q.   Can you tell me what the definition of a
24    slough is, if I'm pronouncing it correct, S-L-O-U --
25  A.   It's a slough.  Ironic you should ask that,
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 1    because some of my work in California has been dealing
 2    with sloughs big time.
 3        I don't know.  The definition, the way I
 4    understand it, varies.  It basically can mean in marshy
 5    areas, that it's similar to a stream that drains a
 6    particular area and then sometimes water backs up into
 7    it from a more main channel.  That's the best
 8    definition I can offer, really.
 9  Q.   Do you recall if Wilfred Ingalls described it
10    and differentiated it from the main channel of the
11    Salt?
12  A.   That he did what?
13  Q.   That if he described the slough and
14    differentiated it from the main channel of the Salt
15    River in his surveys?
16  A.   I can't remember whether he did or not.  It
17    would be in his field notes.
18  Q.   And you may have answered this in your
19    direct.  I just don't remember.  Did the surveyors
20    specifically state the manual that they were following?
21  A.   In their field notes?
22  Q.   Just -- in their field notes or in general.
23  A.   I don't recall whether they did in their
24    field notes.  The contracts almost always specified, as
25    we saw in the Chilson contract this morning, you will
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 1    carry this out according to the official manual, and
 2    they don't necessarily refer to the year of the manual,
 3    but I'm assuming all the surveyors knew what was the
 4    most recent manual.
 5        I don't think they referred to the manuals in
 6    the field notes themselves, though.
 7  Q.   So it sounds like, from what we were
 8    discussing earlier, that depth would determine if a
 9    surveyor crossed the river on line or used
10    triangulation; is that right, my understanding?
11  A.   I suppose depth could be one factor.  I would
12    imagine in certain circumstances, hypothetically
13    speaking, the rate of flow, if it was very fast and
14    they felt they couldn't safely get across it, might be
15    another.
16        But depth might have been one factor in terms
17    of deciding whether to triangulate or not.
18  Q.   If it was shallow, they may cross it on line;
19    and if it was deep, they may or probably would
20    triangulate; does that sound right, in relation to
21    depth alone?
22  A.   Yeah, and you need to understand why.  When
23    we're talking about chains here, we're talking about
24    units of measurement, and they actually had chains that
25    they carried out in the field, unlike today, where they
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 1    use -- you know, you see those guys with the tripods.
 2    In those days they actually carried chains, and they
 3    were heavy, and they had other surveying equipment.
 4    And so they needed to factor into their decision, where
 5    they crossed bodies of water, whether it was feasible
 6    to carry this stuff across or not.  And so that would
 7    be one of the reasons for triangulating.
 8  Q.   And how did they get across?  Do you know if
 9    they ever used a boat to get across?
10  A.   I've never seen an instance of them using a
11    boat.  You know, certainly in cases of it I've seen
12    them indicating that they waded across or just simply
13    that they crossed, and they didn't say how.  But,
14    again, it would have been in re -- they would have
15    factored in the difficulty of getting their equipment
16    across and making an accurate measurement of a body of
17    water that's flowing past, you know, where they are.
18        MS. HACHTEL: I can keep going,
19    Mr. Chair, or would you like to stop for the day?
20        Okay.  Let's stop.
21        CHAIRMAN NOBLE: Let's break until
22    tomorrow morning at 9:00 a.m., when we will resume.
23    See you then.
24        (The proceedings adjourned at 4:58 p.m.)
25    
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    COUNTY OF MARICOPA  )
 2 
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 1                  BE IT REMEMBERED that the above-entitled
  


 2   and numbered matter came on regularly to be heard
  


 3   before the Arizona Navigable Stream Adjudication
  


 4   Commission, at the offices of Squire Patton Boggs (US),
  


 5   LLP, 1 East Washington Street, Suite 2700, Phoenix,
  


 6   Arizona, commencing at 9:01 a.m. on the 10th day of
  


 7   March, 2016.
  


 8
   BEFORE:   WADE NOBLE, Chairman


 9             JIM HENNESS, Vice Chairman
             JIM HORTON, Commissioner


10             BILL ALLEN, Commissioner
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   COMMISSION STAFF:
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        Mr. George Mehnert, Director,


13        Legal Assistant, Research Analyst
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   For the Arizona Navigable Stream Adjudication


17   Commission:
  


18        SQUIRE PATTON BOGGS (US) LLP
        By Mr. Matthew L. Rojas
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        HELM, LIVESAY & WORTHINGTON, LTD


 4        By Mr. John Helm, Esq.
        1619 East Guadalupe Road


 5        Suite 1
        Tempe, Arizona  85283


 6        (480) 345-9500
        helm.john@hlwaz.com


 7
  


 8
   For Defenders of Wildlife, et al.:


 9
        ARIZONA CENTER FOR LAW IN THE PUBLIC INTEREST


10        By Ms. Joy E. Herr-Cardillo
        2205 East Speedway Boulevard


11        Tucson, Arizona  85719
        520-529-1798


12        jherrcardillo@aclpi.org
  


13
  


14   For the City of Phoenix:
  


15        CITY OF PHOENIX LAW DEPARTMENT
        By Mr. Micah R. Alexander


16        200 West Washington Street
        Suite 1300


17        Phoenix, Arizona  85003-1611
        602-262-6761


18        micah.alexander@phoenix.gov
  


19
  


20   For Yavapai-Apache Nation:
  


21        MONTGOMERY & INTERPRETER, PLC
        By Ms. Susan B. Montgomery


22        4835 E. Cactus Road
        Suite 210


23        Scottsdale, Arizona 85254
        (480) 513-6825


24        smontgomery@milawaz.com
  


25
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 1   APPEARANCES CONTINUED:
  


 2
   For City of Mesa:


 3
        ENGELMAN BERGER, P.C.


 4        By Mr. William H. Anger
        3636 N. Central Avenue


 5        Suite 700
        Phoenix, Arizona  85012


 6        602-271-9090
        wha@eblawyers.com


 7
  


 8
   For San Carlos Apache Tribe:


 9
        THE SPARKS LAW FIRM, PC


10        By Mr. Joe P. Sparks, Esq.
        By Ms. Julia M. Kolsrud


11        7503 East First Street
        Scottsdale, Arizona 85251


12        (480) 949-1339
        JoeSparks@sparkslawaz.com


13        julia@sparkslawaz.com
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20
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24
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 1                  CHAIRMAN NOBLE:  Good morning, everyone.
  


 2   Welcome back to the Salt River.  We appreciate
  


 3   everybody being here.  Let's start with the roll call,
  


 4   and then we'll get right into Dr. Littlefield.
  


 5                  DIRECTOR MEHNERT:  Commissioner Allen?
  


 6                  COMMISSIONER ALLEN:  Present.
  


 7                  DIRECTOR MEHNERT:  Commissioner Henness?
  


 8                  COMMISSIONER HENNESS:  Present.
  


 9                  DIRECTOR MEHNERT:  Commissioner Horton?
  


10                  COMMISSIONER HORTON:  Here.
  


11                  DIRECTOR MEHNERT:  Chairman Noble?
  


12                  CHAIRMAN NOBLE:  Here.
  


13                  DIRECTOR MEHNERT:  We have a quorum and
  


14   our legal counsel is here, and we're ready to go.
  


15                  CHAIRMAN NOBLE:  Mr. McGinnis, are you
  


16   ready?
  


17                  You were ready.
  


18                  MR. MCGINNIS:  As soon as I turn my mike
  


19   back on.  There we go.  Yes, we are ready.
  


20                  CHAIRMAN NOBLE:  Go for it.
  


21
  


22                DIRECT EXAMINATION (CONTINUED)
  


23   BY MR. MCGINNIS:
  


24       Q.    Good morning, Dr. Littlefield.
  


25       A.    Good morning.
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 1       Q.    When we left off a couple of weeks ago, my
  


 2   notes say we were working through your declaration up
  


 3   to about Page 13.  Is that your recollection?
  


 4       A.    Yes.
  


 5       Q.    Okay.  Before we get there, I want to circle
  


 6   back a little bit and talk about a question I think
  


 7   Commissioner Allen raised last time about the boundary
  


 8   of the Salt River Pima Reservation.  Do you recall that
  


 9   question?
  


10       A.    Yes, I do.
  


11       Q.    Did you do some more looking at your
  


12   documents in response to his question, to provide him
  


13   some more information in the meantime?
  


14       A.    Yes, I did.
  


15       Q.    And what did you find when you looked at
  


16   those documents?
  


17       A.    I contacted a colleague of mine in
  


18   Washington, D.C. and asked her to send me a copy of the
  


19   Surveyor Chilson's contract file.  And among other
  


20   things, there are a variety of documents that are in
  


21   the contract file, but one of them in particular speaks
  


22   to Commissioner Allen's point about the southern
  


23   boundary of the Indian Reservation and the fact that
  


24   Chilson did one bank meander.
  


25       Q.    I think I have what you're talking about.
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 1   Are you talking about the Chilson survey notes or file?
  


 2       A.    Correct.  Or not the survey notes.  The
  


 3   contract and bond file.
  


 4                  MR. MCGINNIS:  This is Exhibit C047B, I
  


 5   think, that we submitted earlier this week.
  


 6                  DIRECTOR MEHNERT:  The Commissioners
  


 7   have it.
  


 8                  CHAIRMAN NOBLE:  That's okay.  We always
  


 9   appreciate more.
  


10   BY MR. MCGINNIS:
  


11       Q.    Okay.  Why don't you tell the Commission what
  


12   you found by looking at this document in relation to
  


13   Chilson's survey and the boundary of the Indian
  


14   Reservation.
  


15       A.    Okay.  I'm not sure whether the items that
  


16   are in the file that just got handed out are in the
  


17   same order as my copy or not, so I'll just refer to
  


18   what the image looks like on a particular page and make
  


19   sure that everybody's on the same page before I go on.
  


20       Q.    What everybody has is what Jeff has on the
  


21   screen here, so...
  


22       A.    Correct.  And this is the contract and bond.
  


23   These are what were known as trifold letters because
  


24   the records were always folded into thirds before they
  


25   were filed in the agency's storage boxes.  But on this
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 1   particular image here, the Contract and Bond
  


 2   Number 8 --
  


 3                  THE WITNESS:  Is it possible to rotate
  


 4   that?
  


 5                  MR. HEILMAN:  Yeah.
  


 6                  THE WITNESS:  That's good.
  


 7                  A couple things to notice right here.
  


 8   About halfway down you can see that the date of the
  


 9   contract is -- well, about a third of the way down --
  


10   is November 30th, 1887.  It's between the U.S. Surveyor
  


11   General John Hise and Lorenzo D. Chilson, and it points
  


12   out the fact that Chilson was going to be paid $5,000
  


13   to do some surveying.  And it also notes "Payable from
  


14   the appropriation for $100,000 for the allotment of
  


15   lands in severalty to Indians approved February 8th,
  


16   1887," and then approved again on December 19th, 1887.
  


17                  In other words, the funds were coming
  


18   specifically out of a fund for allotting lands on
  


19   Indian Reservations rather than from the General Land
  


20   Office money.
  


21                  If you turn to the next page in the
  


22   image, which starts at the top -- this is a boilerplate
  


23   form, and it starts at the top "This agreement made
  


24   this 30th day of November, 1887."  Make sure everybody
  


25   has the right place before I go on.
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 1                  Again, it gives the date of the contract
  


 2   at the top on this boilerplate form.  It indicates,
  


 3   again, that it's Lorenzo Chilson who is going to be
  


 4   doing the surveying.  And if you go down in the printed
  


 5   lines to -- if you go down to the eighth line, it
  


 6   indicates that Chilson is going to be carrying out his
  


 7   instructions according to the printed Manual of
  


 8   Surveying Instructions and other surveying instructions
  


 9   issued by the Commissioner of the General Land Office.
  


10                  Then if you go to the next page in the
  


11   packet, which I think should be the one that's labeled
  


12   Bond, going down to the second boilerplate line that
  


13   begins "The condition of the above obligation is such,"
  


14   again, it notes that Lorenzo D. Chilson is going to be
  


15   carrying out the survey.  And in the second line in
  


16   that paragraph, it also again indicates that he's going
  


17   to be doing it according to the printed Manual of
  


18   Surveying Instructions and other surveying instructions
  


19   issued, or which may hereafter be issued, by the
  


20   Commissioner of the General Land Office.
  


21                  And then skip the next page.  We can
  


22   skip the one with the two seals on it, and we can skip
  


23   down to there is a letter in the packet, and I'll point
  


24   out a couple of things about the first page and then
  


25   we'll go to the relevant language that addresses
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 1   Commissioner Allen's point/question.
  


 2                  First of all, if you noted the date at
  


 3   the top is December 27th, 1887.  The letter is
  


 4   addressed to Mr. L.D. Chilson, U.S. Deputy Surveyor.
  


 5   And we don't need to flip to it right now, but if
  


 6   you -- on the very last page, it indicates that the
  


 7   letter is from John Hise, the U.S. Surveyor General.
  


 8                  A couple of things on the first page,
  


 9   which is what's on the screen right now.  First of all,
  


10   it again notes that Chilson has a surveying contract
  


11   dated November 30th, 1887, for the exterior boundaries
  


12   and subdivision of the San Xavier (Papago) Indian
  


13   Reservation and the Salt River (Pima and Maricopa)
  


14   Indian Reservation.  And at the very bottom of that
  


15   paragraph, just before the letter addresses special
  


16   instructions for San Xavier, the letter indicates that,
  


17   quote, you will proceed with the execution of the work,
  


18   observing the rules of the manual and following special
  


19   instructions.
  


20                  So, again, they're repeating that this
  


21   is going to be done according to the surveying manual
  


22   and any special instructions.  And this letter, in
  


23   fact, contains special additional instructions.
  


24                  We can skip through all of the material
  


25   about the San Xavier Reservation, which includes the
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 1   rest of the first page and the second page and the
  


 2   third page.  And when you get to the fourth page, which
  


 3   is labeled in the upper left-hand corner 4th, about
  


 4   halfway down it begins the special instructions for the
  


 5   Salt River Indian Reservation.
  


 6                  Right under the heading Salt River, it
  


 7   indicates "You," meaning Chilson, "will first survey
  


 8   the exterior boundaries of this Reservation as
  


 9   follows," and then it talks about going up along the
  


10   township and range lines.  And on the third line down,
  


11   it adds "thence up and along the middle of said river,"
  


12   meaning the Salt River, "to a point where the easterly
  


13   line of Camp McDowell Military Reservation, if
  


14   prolonged south, would strike said river."
  


15                  So this is one of the things where
  


16   the -- Chilson was directed to survey along the middle
  


17   of said river.
  


18                  Going to the very bottom of this same
  


19   page, there is a seemingly contradictory, but
  


20   apparently not so much for Chilson's instruction.  The
  


21   paragraph that begins at the bottom of Page 4 reads
  


22   "The southern boundary of this Reservation being the
  


23   center of the Salt River, it will be necessary for you
  


24   to meander same," and then it goes on from there.
  


25                  And going on to Page 5, which shows the
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 1   signature of John Hise, the important line is the
  


 2   second to the last paragraph.  "You will bear in mind
  


 3   the importance of adhering strictly to the rules of the
  


 4   manual."
  


 5                  So what Chilson did, because of these
  


 6   kind of seemingly contradictory instructions, first of
  


 7   all, on Page 4 he's instructed to go up the middle of
  


 8   the river, and at the bottom of Page 4 he is instructed
  


 9   to meander the river, and then on Page 5 he's
  


10   instructed to strictly follow the rules of the manual.
  


11                  The manual that was in use at that
  


12   particular time is the 1881 manual, which provided that
  


13   there were going to be one bank meanders of
  


14   nonnavigable bodies of water.  So Chilson actually
  


15   meandered the southern -- the northern edge of the Salt
  


16   River because he felt he had to conform to the rules of
  


17   the manual.  But in so doing, Commissioner Allen, he
  


18   did not identify the southern boundary of the
  


19   Reservation, which, according to the presidential
  


20   declaration creating the Reservation, was the middle of
  


21   the river.
  


22                  And if you could put up the Ingalls
  


23   survey plat of that township, I could just point one
  


24   more thing out.
  


25                  This is the Ingalls 1868 survey plat
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 1   where the Salt River Indian Reservation would be
  


 2   located.  There we go.  Chilson surveyed along the
  


 3   southern edge of one of the two main channels of the
  


 4   Salt River.  According to the declaration creating the
  


 5   Indian Reservation, however, the Reservation would have
  


 6   gone up the middle here somewhere in between.  So he
  


 7   was not identifying the exact southern boundary of the
  


 8   Reservation, but he was carrying out what he thought he
  


 9   had to do according to the 1881 manual, which was
  


10   meandering the right bank going downstream, which was
  


11   the southern edge of the Indian Reservation.
  


12                  And that's all I have for that
  


13   explanation.  Does that clarify things for you?
  


14
  


15              EXAMINATION BY COMMISSIONER ALLEN
  


16                  COMMISSIONER ALLEN:  Well, it wasn't the
  


17   southern end that's the -- the boundary actually was
  


18   not surveyed, but it was through the middle or wherever
  


19   the thalweg was, right?
  


20                  THE WITNESS:  I'm sorry?
  


21                  COMMISSIONER ALLEN:  It was wherever the
  


22   thalweg was, or was it the middle of the river?
  


23                  THE WITNESS:  There was a lot of dispute
  


24   over that in the years that followed.  There's another
  


25   document that we obtained, which was a letter by the
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 1   Solicitor General as late as the 1960s, saying there
  


 2   had been a lot of confusion about where the southern
  


 3   boundary of the Reservation was.  And the conclusion of
  


 4   the Solicitor General in 1968 was that it was along the
  


 5   middle of whatever was the deepest channel of the Salt
  


 6   River at the time, which at that particular time was
  


 7   the southern channel of the Salt River.
  


 8                  COMMISSIONER ALLEN:  Interesting.
  


 9                  THE WITNESS:  And so, therefore, the
  


10   Indian Reservation would have been ending at the
  


11   southern channel, not along the meander line that
  


12   Chilson did.
  


13                  There was, in fact, a subsequent
  


14   resurvey by -- I can't remember the first name, but his
  


15   last name was Farmer, who essentially did the same
  


16   thing that Chilson did.  This was in 1910.  And there
  


17   was a lot of confusion among the Indian tribe
  


18   themselves about where the southern boundary of the
  


19   Reservation was, and ultimately it led to the Solicitor
  


20   General's opinion in 1968 that it was along the deepest
  


21   channel of the Salt River, which in 1868 was the
  


22   southern channel.
  


23                  COMMISSIONER ALLEN:  Okay.  Thank you.
  


24                  THE WITNESS:  Does that answer your
  


25   question?
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 1                  COMMISSIONER ALLEN:  Yes.
  


 2                  THE WITNESS:  Okay.
  


 3
  


 4                DIRECT EXAMINATION (CONTINUED)
  


 5   BY MR. MCGINNIS:
  


 6       Q.    And for purposes of your opinions about
  


 7   navigability, was it your conclusion that Chilson's
  


 8   meander was based on his specific instruction to
  


 9   meander the river and not based on some thinking that
  


10   he had that the river was navigable?
  


11       A.    No, he was specifically told to do the one
  


12   bank meander because he was identifying in his mind the
  


13   southern boundary of the Salt River Pima-Maricopa
  


14   Indian Reservation.
  


15       Q.    And you had mentioned that you had had a
  


16   colleague go pull these survey notes or this contract.
  


17   Had you looked at these, this contract, 20 years ago
  


18   when you were doing your original work on the survey?
  


19       A.    I went back and looked at my report to see
  


20   what I said about it in my report, and I did cite the
  


21   contract in my report.  But all of those documents this
  


22   I used when I wrote the original version of my report I
  


23   returned to the Salt River Project because they
  


24   requested that they have copies of them in their file.
  


25   Evidently, they were unable to locate the copy of the
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 1   contract in the materials that I sent back to them, and
  


 2   that's the reason why I had my colleague in D.C.
  


 3   re-pull the contract file for Chilson.
  


 4       Q.    And I noticed your copy of this document is
  


 5   in blue.  Is there a reason for that?
  


 6       A.    That's correct.  The National Archives now
  


 7   copies on light blue paper because they want to be
  


 8   sure, when anybody's leaving the National Archives,
  


 9   that they're not stealing the originals of the
  


10   documents, which typically are on white.  And your copy
  


11   was a copy of the copy.
  


12       Q.    The Solicitor's opinion that you had referred
  


13   to has been submitted, for purpose of the record, as
  


14   Exhibit C047A, if anybody wants to look at that.  But
  


15   do you think what we've talked about here answers the
  


16   question that Commissioner Allen raised?
  


17       A.    It does.  I'll just add one thing about the
  


18   Solicitor's letter.  The Solicitor's letter has an
  


19   extremely long and detailed discussion about the
  


20   history of the southern boundary of the Salt River
  


21   Indian Reservation, and the Solicitor General reviews
  


22   all of the historical events and ultimately reaches the
  


23   conclusion that it was the middle of the south branch
  


24   of the Salt River.
  


25       Q.    Anything else on that issue?
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 1       A.    No.
  


 2       Q.    Okay.  Let's go back to your declaration
  


 3   then, and I think we were up to about --
  


 4                  COMMISSIONER ALLEN:  Mark, I have a
  


 5   question.
  


 6                  MR. MCGINNIS:  Yes.
  


 7                  COMMISSIONER ALLEN:  Where is that
  


 8   specific document, C047A?
  


 9                  MR. MCGINNIS:  I've got a copy right
  


10   here, if you'd like it.
  


11                  COMMISSIONER ALLEN:  Yeah.
  


12                  DIRECTOR MEHNERT:  You have it there,
  


13   Bill.
  


14                  MR. MCGINNIS:  Do you want another copy
  


15   for today?
  


16                  COMMISSIONER ALLEN:  Well, I've got two
  


17   copies of the same thing, but where is it in this
  


18   document that I received?
  


19                  MR. MCGINNIS:  Well, we submitted on
  


20   Monday of this week, or Tuesday, two different
  


21   documents; C047B, which is the contract or instructions
  


22   that Dr. Littlefield just went through.  C047A was the
  


23   Solicitor's opinion.  And, again, I have several
  


24   copies, if you would like me to give it to you.
  


25                  COMMISSIONER ALLEN:  Well, yeah, if you
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 1   would give me the Solicitor's opinion.  That's what I
  


 2   want.
  


 3                  MR. MCGINNIS:  Sure.
  


 4                  COMMISSIONER ALLEN:  Unless you've
  


 5   identified what I've got now in front of me.
  


 6                  MR. MCGINNIS:  Yeah.
  


 7                  CHAIRMAN NOBLE:  This is the Solicitor's
  


 8   opinion?
  


 9                  MR. MCGINNIS:  Yeah.
  


10                  DIRECTOR MEHNERT:  You should have that
  


11   too, Bill.  It's right there.
  


12                  CHAIRMAN NOBLE:  I have it.
  


13                  MR. MCGINNIS:  Save you one less thing
  


14   to have to carry home.  Somehow I think he got two
  


15   copies of the first one and none of the second one.
  


16                  Anyone else?
  


17                  MR. ROJAS:  Bill, it's the third page of
  


18   that.  It's the third page.
  


19                  COMMISSIONER ALLEN:  Yeah.
  


20                  MR. MCGINNIS:  I think, Commissioner
  


21   Allen, if you're really interested in looking at the
  


22   issue, there also was some litigation later on that's
  


23   in the old evidence on more detail, probably, than what
  


24   we want to go into about the Reservation boundary, but
  


25   I think it's in the original evidence that was
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 1   submitted by somebody 20 years ago.  We can find it for
  


 2   you if you --
  


 3                  COMMISSIONER ALLEN:  No, this is fine.
  


 4   Thank you.
  


 5                  MR. MCGINNIS:  Okay.
  


 6   BY MR. MCGINNIS:
  


 7       Q.    So back on your declaration.  Your
  


 8   declaration from July 11, 2015 was marked as
  


 9   Exhibit C020.  Do you recall that?
  


10       A.    Yes.
  


11       Q.    I think a couple of weeks ago we were working
  


12   through it, and we were up to about Page 13.  Is that
  


13   your recollection?
  


14       A.    Yes.
  


15       Q.    Okay.  In addition to the government
  


16   documents we talked about last time, did you also look
  


17   at other historical records for your work on this
  


18   project?
  


19       A.    Yes, a large number of them.
  


20       Q.    And are those historical records described in
  


21   Chapter 5 of your Lower Salt River report, which is
  


22   Exhibit C001, and Chapter 3 of your Upper Salt report,
  


23   which was Exhibit C004?
  


24       A.    You're on Page 4?
  


25       Q.    No, I'm talking about your reports.
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 1       A.    Yes.
  


 2       Q.    There's a section in each of your reports
  


 3   that talks about these historical documents?
  


 4       A.    Correct.
  


 5             You're talking about the Miscellaneous
  


 6   Documents.
  


 7       Q.    Yes, sir.
  


 8       A.    Yes.
  


 9       Q.    In the declaration, are those documents
  


10   described on Paragraphs 49 and 50?
  


11       A.    They are.
  


12       Q.    In particular, are there three other
  


13   historical documents that are described there that you
  


14   found particularly relevant to your navigability
  


15   analysis?
  


16       A.    Yes, and Paragraph 49 discusses the fact that
  


17   in 1865 the Territorial Legislature of Arizona, in one
  


18   of its first official acts -- and I think this was
  


19   brought up in Mr. Burtell's testimony.  One of the
  


20   first official acts was that the Territorial
  


21   Legislature asked the U.S. Congress to appropriate
  


22   funds to help clear obstructions from the Colorado
  


23   River so that the Colorado could be navigated more
  


24   easily.  And as part of that request, the 1865 Arizona
  


25   Territorial Legislature declared "the Colorado River is
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 1   the only navigable water in this territory."
  


 2             And I think this is particularly significant
  


 3   because 1865 was before, pretty much, any significant
  


 4   obstructions, manmade obstructions, had been
  


 5   constructed across the Salt River.  And even in its
  


 6   natural state, the Territorial Legislature is saying
  


 7   the only river that's navigable in Arizona Territory is
  


 8   the Colorado.
  


 9       Q.    Does Paragraph 50 of your declaration talk
  


10   about another couple of documents that you found
  


11   interesting and relevant?
  


12       A.    Yes.  Those are two court cases.  One of them
  


13   was M. Wormser, et al. versus The Salt River Valley
  


14   Canal Company, et al., which was decided by Arizona's
  


15   Second Judicial Court in 1892.  And although by 1892
  


16   there were some obstructions on the Salt River, the
  


17   Court stated unequivocably that the Salt River was a,
  


18   quote, unnavigable river, unquote.
  


19             And then the second court case that I think
  


20   is telling was decided in 1910, which was Patrick T.
  


21   Hurley versus Charles F. Abbott, et al.  And the
  


22   Court's opinion in that case, which came to be known as
  


23   the Kent Decree, also declared that the principles
  


24   involved of prior appropriation, since this was an
  


25   appropriation water conflict, applied to nonnavigable


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 17      03/10/2016 3568


  


 1   streams such as the Salt River.
  


 2       Q.    And were those three historical documents
  


 3   that you just talked about part of the totality of the
  


 4   evidence that you looked at in forming your opinion
  


 5   about navigability?
  


 6       A.    Yes.  They were -- I thought they were
  


 7   persuasive, but they were -- in terms of the overall
  


 8   volume of material I looked at, they were just a small
  


 9   part of it.
  


10       Q.    And as a professional historian, do you think
  


11   it's important to look at all the evidence and consider
  


12   all of it in coming to an opinion?
  


13       A.    You need to, because some types of documents
  


14   can have potential problems, and without looking at
  


15   other documents that shed light on the same issue, you
  


16   can't really understand necessarily whether a
  


17   particular document is completely accurate or not.
  


18       Q.    Let's move on now to talk about newspaper
  


19   articles.  We're going to spend a lot of time today
  


20   talking about newspaper articles.  In addition to all
  


21   the other documents you've already talked about, did
  


22   you look at a lot of newspaper articles for purposes of
  


23   this work?
  


24       A.    I looked at literally hundreds and hundreds
  


25   of historical newspaper articles relating to the Salt
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 1   River prior to and shortly after 1912, at the time of
  


 2   Arizona's statehood.
  


 3       Q.    And from the time you did your first work in
  


 4   this case 20 years ago to today, have there been new
  


 5   databases and internet things that have allowed you to
  


 6   find newspaper articles better than maybe you could
  


 7   have 20 years ago?
  


 8       A.    When I first did my Salt River report, my
  


 9   newspaper research was confined mostly to using
  


10   historical microfilm, which the process is essentially
  


11   you just load up the microfilm reel and you scan
  


12   through it and hoping that you will catch an article
  


13   that might be relevant to what you're interested in.
  


14             And to be sure, historical newspapers are
  


15   like modern-day newspapers, that you can learn fairly
  


16   quickly that they have sections.  And, like, for today
  


17   you wouldn't look in the sports section necessarily for
  


18   a newspaper article about the characteristics of the
  


19   Salt River.  So you can skip some of the sections, but
  


20   microfilm is very, very slow and inefficient.
  


21             And since I did my first report starting
  


22   about 10 or 15 years ago, there are a number of
  


23   commercial online newspaper resources that, in addition
  


24   to the Library of Congress's online source, that if you
  


25   go online and go to that particular source, you can
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 1   keyword search, for example, or a phrase "Salt River,"
  


 2   and you can limit the search to, say, hypothetically
  


 3   just Arizona newspapers, and you can limit it to a
  


 4   particular time period, hypothetically, say, 1850 to
  


 5   1920.
  


 6             And what will come up on the screen is any
  


 7   newspaper article that has the phrase "Salt River"
  


 8   somewhere in that newspaper article.  And when you
  


 9   click on that particular link, the page of the
  


10   newspaper, the way that paper was actually printed at
  


11   the time appears, and you can find -- usually it's
  


12   highlighted for you.  You can find where the term "Salt
  


13   River" appeared.
  


14             Now, to be sure, I didn't just use "Salt
  


15   River."  I used a variety of other terms, but I'm just
  


16   using that as an example.
  


17       Q.    Is that a lot easier than sitting in the
  


18   basement of a library rolling through the microfilm?
  


19       A.    When I first did the research, not only on
  


20   Salt River, but also other historical projects,
  


21   historical microfilm is usually the last thing I did
  


22   because it was so slow and so inefficient.  Nowadays,
  


23   with these databases, they are so efficient and can
  


24   give you such a huge, rich list of newspaper articles,
  


25   it's one of the first things I do now.
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 1             And so one of the revisions of my two 2014
  


 2   Salt River reports included a lot more newspaper
  


 3   material derived from using this electronic searching
  


 4   method.
  


 5       Q.    And are there entire chapters of your two
  


 6   2014 reports devoted to newspaper articles?
  


 7       A.    Correct.
  


 8       Q.    And would that be Chapter 4 in both of those
  


 9   reports?
  


10       A.    That's correct.
  


11       Q.    Are those newspaper articles also
  


12   discussed in Paragraphs 51 through 53 of your
  


13   declaration?
  


14       A.    They are.
  


15       Q.    And I think you have talked some in the past
  


16   about what you refer to as boosterism in those
  


17   19th century, early 20th century newspapers.  Can you
  


18   tell us just a little bit about that?
  


19       A.    One has to project themselves back in time to
  


20   a day when there was no radio and no television.  The
  


21   only source of information for people who were
  


22   interested in current events or anything else at that
  


23   time were historical newspapers.  So historical
  


24   newspapers were widely read by many, many people,
  


25   perhaps more so than today.
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 1             But the local press, especially in the
  


 2   American West, really wanted to emphasize why people
  


 3   should move to a particular area, bring their
  


 4   businesses, bring their families.  And so the
  


 5   newspapers were historically booster newspapers, and I
  


 6   use the term essentially to mean promoting the
  


 7   community.
  


 8             And in that context the newspapers routinely
  


 9   would report on anything that they thought would be a
  


10   useful attribute for someone considering moving to a
  


11   particular community.  And it was not only just for the
  


12   people who were moving to the particular communities,
  


13   but the people who already lived there wanted to feel
  


14   proud about where they lived.
  


15             So newspapers would typically report on, for
  


16   example, the numbers and types of religious
  


17   institutions that there were in a particular area, the
  


18   types of businesses that there were in a particular
  


19   area, access to transportation, railroads, roads,
  


20   navigable waterways, such as we would see a lot of that
  


21   in the Yuma newspapers, but not so much in the Salt
  


22   River newspapers.
  


23             And then, likewise, these papers were
  


24   typically mailed out to other newspapers around the
  


25   West and the country, which would then reprint sections
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 1   of them so that people in other communities would know
  


 2   what was going on in the home community.
  


 3       Q.    Did you see that type of boosterism in the
  


 4   Arizona newspapers of this relevant time period?
  


 5       A.    Very much so.  And, as I said, they were very
  


 6   optimistic-type newspapers.  For example, if somebody
  


 7   made a proposal to build a hotel in a particular town,
  


 8   typically the newspaper account of that would say
  


 9   something -- and I'm just using a loose phrasing
  


10   here -- something along the lines of "Won't it be
  


11   wonderful when this hotel is built.  We will then have
  


12   the most modern accommodation in the area."
  


13             And so they were optimistic.  They boosted
  


14   the community and they bragged about anything that they
  


15   thought was going to be a positive attribute of the
  


16   local community.
  


17       Q.    Did you see a lot of bragging in the Arizona
  


18   newspapers about the potential use of the Salt River as
  


19   a means of regular transportation of goods or services?
  


20       A.    No.
  


21       Q.    Do you think you would have seen that if the
  


22   river was navigable?
  


23       A.    Absolutely.  As I said, the Yuma papers
  


24   routinely talked about boat traffic on the Colorado
  


25   River, and there just was nothing similar in the
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 1   Phoenix area newspapers.
  


 2       Q.    You have a section in your reports and in
  


 3   your declaration about the Colorado River; is that
  


 4   right?
  


 5       A.    That's correct.
  


 6       Q.    Why is that there?
  


 7       A.    Because the Arizona Legislature, Territorial
  


 8   Legislature, had declared in 1865 that the Colorado was
  


 9   the only navigable body of water in the territory of
  


10   Arizona, I thought it would be useful to take a look at
  


11   the types of watercraft that were being used on the
  


12   Colorado River around that particular time, and so that
  


13   was the purpose of my section on the Colorado River.
  


14       Q.    And how and to what extent did that
  


15   discussion inform your ultimate opinion about
  


16   navigability of the Salt?
  


17       A.    Well, one particular example I can cite right
  


18   now was the expedition by J.C. Ives, who was sent by
  


19   the U.S. Government to determine how far up the
  


20   Colorado River navigation could take place.  And Ives
  


21   was able to go up the Colorado River in a low draft
  


22   steamboat as far as what is today, I guess, Bullhead
  


23   City, past Yuma to Bullhead City on the Colorado River;
  


24   but he did it with great difficulty, and, in fact, some
  


25   of the drawings that were done of his expedition show
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 1   his men actually on the shore with ropes pulling the
  


 2   boat over sand bars and around obstructions.
  


 3             And to me, what this meant was that the
  


 4   Colorado clearly had a much larger flow than the Salt
  


 5   River, and if the Colorado was viewed as being
  


 6   navigable, but only with difficulty, it helped me
  


 7   understand the situation as being much less likely to
  


 8   carry out navigation on the Salt River.
  


 9       Q.    Is your discussion of the Colorado River set
  


10   forth on Paragraphs 54 through 58 of your declaration?
  


11       A.    Correct.  And as I indicated, in my two 2014
  


12   reports there are drawings and photographs of the Ives
  


13   expedition and then a later expedition by Wheeler that
  


14   attempted to go up the Colorado by using dories and ore
  


15   power and, also, some photographs of the John Wesley
  


16   Powell expedition, the second one.  He didn't have a
  


17   camera on the first one.
  


18       Q.    When you were preparing your reports this
  


19   time in 2014, did you have an opportunity to review the
  


20   historical information that had been submitted by
  


21   parties in the record?
  


22       A.    Yes, I did.
  


23       Q.    And after you did your report, did you also
  


24   have an opportunity to continue reviewing additional
  


25   historical information that was submitted by parties in
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 1   this case?
  


 2       A.    Yes; in particular, the Arizona State Land
  


 3   Department.
  


 4       Q.    And do Paragraphs 59 and 60 set forth some of
  


 5   your observations about the additional evidence that
  


 6   had been submitted prior to the date of your
  


 7   declaration?
  


 8       A.    Yes.
  


 9       Q.    Do those two paragraphs talk about every
  


10   single item of evidence that was submitted by any of
  


11   the parties?
  


12       A.    No.  They focus primarily on the Land
  


13   Department's submissions.
  


14       Q.    And are they just example of those
  


15   submissions, or do you talk about all of them?
  


16       A.    They are examples, and the reason why I
  


17   didn't talk about all of them is because the Land
  


18   Department submitted what to me appeared to be hundreds
  


19   and hundreds of exhibits, many of which I was unable to
  


20   understand why they submitted them at all.  They didn't
  


21   seem to be especially relevant to the question of
  


22   navigability to the Salt River.
  


23             But I did want to point out some of the
  


24   problems that I saw with some of the exhibits, as a
  


25   representative sampling.
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 1       Q.    And in Paragraph 60 of your declaration, you
  


 2   have some subdivisions there that are titled Item 10,
  


 3   for example, Item 11.  Do those Item numbers correspond
  


 4   to the Land Department's exhibit numbers that were
  


 5   submitted to the Commission?
  


 6       A.    They do.
  


 7       Q.    Let's talk about a few of those.
  


 8             On Page 17 of your declaration, still in
  


 9   Paragraph 60, right there under Item 14, do you see
  


10   that?
  


11       A.    Yes, Item 14, and then I have the
  


12   parenthetical note that this document discussed Hayden
  


13   and his flour mill and silos.
  


14       Q.    Do portions of the document that you quote
  


15   here in Item 14 say that the product for the mill was
  


16   shipped by land and not on the river?
  


17       A.    Yes.  In fact, I have a quote here.  This
  


18   would be the fourth line down into this discussion of
  


19   Item 14.  Quote, From the start of operations in 1874,
  


20   the Hayden mill became one of the most widely known
  


21   institutions in Arizona Territory.  In early
  


22   territorial days the product of this mill was carried
  


23   in freight wagons and by pack-trains to most of the
  


24   mining camps and military posts in the Territory and
  


25   its output was estimated in millions of dollars, close
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 1   quote there.
  


 2             I also point out that grain was brought to
  


 3   the mill from the various Indian Reservations, but it
  


 4   was brought on horseback or muleback.
  


 5       Q.    And according to this submission by the Land
  


 6   Department that you're quoting here, the starting of
  


 7   the mill operations were in 1874; is that correct?
  


 8       A.    That's right.
  


 9       Q.    And that's relatively early in the
  


10   development of the valley, isn't it?
  


11       A.    Yes.
  


12                  MR. MCGINNIS:  Can you hear me okay?
  


13                  CHAIRMAN NOBLE:  Don't get nervous.
  


14   We'll take care of you.
  


15                  MR. MCGINNIS:  I'm not nervous.
  


16                  CHAIRMAN NOBLE:  Unaccustomed as you are
  


17   to public speaking.
  


18                  MR. MCGINNIS:  Yeah.  First time for
  


19   everything.
  


20   BY MR. MCGINNIS:
  


21       Q.    1874 is relatively early in the development
  


22   of the valley; is that right?
  


23       A.    Yes.  Well, before a lot of the diversion
  


24   dams existed on the Salt River.
  


25       Q.    And is it your understanding that Hayden's
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 1   Mill was located directly on the river?
  


 2       A.    It was directly on the river just near Tempe
  


 3   Butte.
  


 4       Q.    And I think you talked a little bit earlier
  


 5   about flour for the mill being supplied to, among other
  


 6   people, military posts in the territory?
  


 7       A.    Correct.
  


 8       Q.    And do you know whether there were military
  


 9   posts that were located on or adjacent to the Salt and
  


10   Verde Rivers upstream from Hayden's Mill?
  


11       A.    Two of them that come to mind right away are
  


12   McDowell and also Camp Verde.
  


13       Q.    And you also mentioned, I think, that some of
  


14   the wheat for the mill came from the Salt River Pima
  


15   Indians; is that right?
  


16       A.    That's correct.
  


17       Q.    And were those folks also located directly on
  


18   the river upstream from the mill?
  


19       A.    They were downstream from the mill at the
  


20   junction of the Salt and Gila Rivers.
  


21       Q.    Okay.  I'm just talking about the Salt River
  


22   Pimas now, not the Gila River Pimas.
  


23       A.    Oh, yes.
  


24       Q.    The Salt River Pima Reservation, was it
  


25   upstream from the mill?
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 1       A.    Yes, it was upstream.
  


 2       Q.    As a matter of fact, we just looked at it a
  


 3   few minutes ago?
  


 4       A.    Right.
  


 5       Q.    There was also some of that wheat that came
  


 6   from the Gila River Reservation; is that right?
  


 7       A.    Yes.
  


 8       Q.    And is a portion of the Gila River
  


 9   Reservation on the Salt River down near the Gila River
  


10   confluence?
  


11       A.    Yes, it is.
  


12       Q.    Does anything in the document that the Land
  


13   Department submitted as Evidence Item Number 14 ever
  


14   mention any of the supplies for the mill or the
  


15   products from the mill being transported on the river?
  


16       A.    No.
  


17       Q.    Let's look at Item Number 15 there, which is
  


18   just below that, and this is also relating to Hayden's
  


19   Flour Mill; is that right?
  


20       A.    That's correct.
  


21       Q.    In the first paragraph of that Item 15 on
  


22   Page -- let's go to Page 18, sorry, the next paragraph.
  


23             Page 18, the first paragraph talks about
  


24   Charles Hayden was a major advocate for road
  


25   development.  Do you see that?
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 1       A.    Yes.
  


 2       Q.    Is this the same guy who tried to float logs
  


 3   down the Salt River in Tempe?
  


 4       A.    Yes, it is.
  


 5       Q.    The same guy who lived on the banks of the
  


 6   river?
  


 7       A.    Yes.
  


 8       Q.    Same guy who operated a mill on the banks of
  


 9   the river?
  


10       A.    Yes, and he used water power from the river
  


11   to operate his mill.
  


12       Q.    Did he run a ferry across the river?
  


13       A.    He did, and we have seen photographs of the
  


14   ferry, and we've also seen the ford near where his mill
  


15   was located.
  


16       Q.    In this document submitted by the Land
  


17   Department, it talks about him being a major advocate
  


18   for road development.  Do you see that?
  


19       A.    Yes.
  


20       Q.    Do you see anything that talks about Charles
  


21   Hayden being a major advocate for navigation on the
  


22   Salt River?
  


23       A.    No.
  


24       Q.    The same paragraph there on Page 18 talks
  


25   about Hayden distributing flour and grain to all parts
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 1   of the territory and can frequently furnish back
  


 2   freights to their advantage.  Do you see that?  It's
  


 3   toward the bottom of that first full paragraph on 18.
  


 4       A.    Yes, I see that.
  


 5       Q.    Do you know what back freights are?
  


 6       A.    Essentially -- well, Hayden wanted to try and
  


 7   entice as many people to bring their grain to his mill
  


 8   as possible, and he realized that if wagons were
  


 9   carrying the grain to the mill, they might need to --
  


10   depending on where the resulting flour was going, they
  


11   might not be going back completely full.  And so he was
  


12   essentially saying I've got contacts and I can provide
  


13   you with other goods to transport, so that you don't
  


14   have to take your wagons back completely empty and at a
  


15   loss.
  


16       Q.    As a professional historian, did you find any
  


17   significance of that back freight concept for purposes
  


18   of navigability?
  


19       A.    In the fact that he was saying he could
  


20   provide material going back to where these wagons were
  


21   going, and presumably some of them were going along the
  


22   Salt River, and he's saying he can provide other things
  


23   for them to carry going back, indicated to me that the
  


24   river was likely not being used for transportation.
  


25       Q.    Okay.  Let's skip over to Page 19, Item 29.
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 1             Pay no attention to the fact that there's
  


 2   nothing on the screen.  Let's just keep going on the
  


 3   paper, all right?  Is that okay with you?
  


 4       A.    Yes.
  


 5       Q.    You've got a paper copy?
  


 6       A.    Paper is fine.
  


 7       Q.    Item 29 talks about a 1908 booklet that was
  


 8   used to promote the Salt River Valley; is that right?
  


 9       A.    Yes, and this was, again, another item
  


10   submitted by the Land Department as one of its
  


11   exhibits.
  


12       Q.    Is this another example of -- even though
  


13   it's not a newspaper, it's another example of the kind
  


14   of boosterism you were talking about?
  


15       A.    Very much so.
  


16       Q.    Toward the end of that paragraph, in
  


17   something you're quoting there, next to the last
  


18   complete line talks about multiple advantages to the
  


19   Salt River region, and there you're quoting, good roads
  


20   to market.  Do you see that?
  


21       A.    Yes, and I should point something out here.
  


22   The booklet is not paginated, and so in order to find
  


23   the relevant place in it, you need to go to the end of
  


24   the book and look at question number 26, which question
  


25   number 26 -- this booklet, again, was meant to be
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 1   handed out to prospective settlers or to be mailed to
  


 2   other communities, and question 26 was sort of like a
  


 3   frequently asked question type thing that we would see
  


 4   today.
  


 5             And question 26 says, "What advantage does
  


 6   this valley," meaning the Salt River Valley, "offer to
  


 7   the farmer over other sections?"  And here the booklet
  


 8   lists multiple advantages to the Salt River region,
  


 9   including, quote, good roads to market.  But there's no
  


10   similar discussion of the Salt River being capable of
  


11   carrying any kind of goods.
  


12       Q.    In your review of these documents as a
  


13   professional historian, did you find any significance
  


14   in the fact that that 1908 booklet talked about good
  


15   roads to market, but never mentioned transporting
  


16   anything on the river?
  


17       A.    Correct, and it also corroborated the fact
  


18   that the newspapers were booster-oriented as well, and
  


19   they did not indicate that the Salt River could be used
  


20   for transportation on a reliable basis.
  


21       Q.    After you submitted your declaration in July,
  


22   did the parties continue to submit other historical
  


23   documents in the record?
  


24       A.    Yes.
  


25       Q.    Did you continue to look at those documents?
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 1       A.    Whenever I got them, I did.
  


 2       Q.    I'm going to hand you a copy of
  


 3   Exhibit C026I.
  


 4       A.    Do I need a copy of that?
  


 5       Q.    Probably more so than any of us.
  


 6                  CHAIRMAN NOBLE:  I think we thought you
  


 7   just had it photographically engrained.
  


 8                  THE WITNESS:  Yeah.
  


 9                  CHAIRMAN NOBLE:  Yeah.
  


10                  MR. MCGINNIS:  Can I steal one back,
  


11   Joe?
  


12                  CHAIRMAN NOBLE:  Well, he can have mine.
  


13                  MR. MCGINNIS:  No, you're the second
  


14   person that needs one.
  


15                  CHAIRMAN NOBLE:  It seems that the
  


16   copier wasn't working too well.  We may have been short
  


17   a copy or two up here.
  


18                  MR. MCGINNIS:  Oh, I'm sorry.
  


19   BY MR. MCGINNIS:
  


20       Q.    C026I is a document that SRP submitted.  If
  


21   you look on the second page there, it says "Up Salt
  


22   River."
  


23             Do you see that?
  


24       A.    The page with the title?
  


25       Q.    Yes.
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 1       A.    Yes, I see it.
  


 2                  CHAIRMAN NOBLE:  Mr. McGinnis, is that
  


 3   the page that -- the second page in and it's 1/6 in the
  


 4   bottom right-hand corner?
  


 5                  MR. MCGINNIS:  Yes.
  


 6                  CHAIRMAN NOBLE:  Okay.
  


 7   BY MR. MCGINNIS:
  


 8       Q.    Do you see that?
  


 9       A.    Yes, I do.
  


10       Q.    Does this document discuss a 19th century
  


11   phrase or idiom "Up Salt River"?
  


12       A.    It does.
  


13       Q.    And was that a term that was used in the
  


14   1800s and early 1900s to describe politicians who are
  


15   in trouble or in a fight for his or her political life?
  


16       A.    Typically, yes.
  


17       Q.    And did the phrase "Up Salt River" derive
  


18   from the Salt River in Arizona or some other Salt
  


19   River?
  


20       A.    It derived from the Salt River in Kentucky.
  


21       Q.    Does this 18th century, 19th century idiom
  


22   constitute an example of one of the reasons why people
  


23   trained in historical research should be the ones doing
  


24   the historical research?
  


25       A.    Yes, and I should point out here that at
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 1   least two of the items, quote/unquote, that the Land
  


 2   Department submitted referenced the Salt River and
  


 3   going up the Salt River, and these are discussed in my
  


 4   declaration, when, in fact, the Salt River being
  


 5   discussed there was in relation to this particular
  


 6   idiom and was in relation to the Salt River in
  


 7   Kentucky, not the Salt River in Arizona.
  


 8       Q.    And when Dr. August testified, were you here
  


 9   for that?
  


10       A.    No, I was not here for his testimony.
  


11       Q.    Did you get a chance to read the transcript?
  


12       A.    I have not read it yet.
  


13       Q.    He's also a Ph.D. historian, like yourself,
  


14   isn't he?
  


15       A.    Yes, he is.
  


16       Q.    When he testified, he talked about some
  


17   courses he had had in graduate school when he was a
  


18   history major on something called historiography?
  


19       A.    Historiography.
  


20       Q.    Historiography.  You can tell I wasn't a
  


21   history major because I can't even say the word.
  


22             Can you tell us what historiography is?
  


23       A.    Historiography is the history of how history
  


24   is studied, because whoever writes history in different
  


25   generations typically has assumptions and prejudices
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 1   and values determined by when they were doing their
  


 2   writing.
  


 3             A good example might be that American history
  


 4   that was written in the 1950s, shortly after World War
  


 5   II and during the rise of the communist Soviet Union,
  


 6   tended to have American history as being portrayed as
  


 7   being very patriotic and glowing and filled with
  


 8   greatness.  Whereas if you look at American history
  


 9   that was written in the era of the late 1960s and early
  


10   1970s, when there were a lot of protests against the
  


11   Vietnam War, that particular type of history tended to
  


12   be written more with a negative viewpoint.  Typically,
  


13   a lot of the history, for example, in that time period
  


14   was written from the perspective of what was happening
  


15   to minorities and, likewise, how minorities and women
  


16   helped shape American history, rather than strictly
  


17   just white men doing great things.
  


18       Q.    And I think you testified when we were here
  


19   last time that you have both a Master's and a Ph.D. in
  


20   American history?
  


21       A.    That's correct.
  


22       Q.    Or in history?
  


23       A.    In American history.
  


24       Q.    And while you were taking those courses, did
  


25   you have any coursework on things related to
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 1   historiography?
  


 2       A.    Absolutely.  One of the assumptions when you
  


 3   pass your doctoral exams, at least at the University of
  


 4   California, is that by that particular point in time
  


 5   you're familiar with all of the main historical authors
  


 6   of any kind of American history and the time period in
  


 7   which they wrote their history and how that might have
  


 8   shaped their views about history.
  


 9       Q.    Did you also have coursework in, for lack of
  


10   a better term, research methodology, how you go about
  


11   studying history?
  


12       A.    Absolutely.
  


13       Q.    Let me hand you one more exhibit here.
  


14       A.    I think I need a copy too.
  


15       Q.    I keep forgetting about you, Doug.  I'm
  


16   sorry.
  


17       A.    Thank you.
  


18       Q.    What I've handed you, Dr. Littlefield, is
  


19   from C028 in the record, which is State Land Department
  


20   Exhibit 274.  Do you see that on the front?
  


21       A.    Yes, I do.
  


22       Q.    And is this an article from the Bisbee Daily
  


23   Review dated November 2, 1902?
  


24       A.    That's what the full page, where the article
  


25   is located, identifies it as being.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 17      03/10/2016 3590


  


 1       Q.    Is it your understanding this is a document
  


 2   that was submitted by the State Land Department in this
  


 3   proceeding?
  


 4       A.    Yes, I've seen this before.
  


 5       Q.    And to his credit, this is not one of the 25
  


 6   boating accounts that Mr. Fuller listed as a successful
  


 7   boating account on the Salt River, is it?
  


 8       A.    I don't recall.  I think it might be one of
  


 9   them.
  


10       Q.    We'll get to that.
  


11       A.    Okay.
  


12       Q.    So this article says "Boats for Salt river
  


13   will leave from the foot of Brewery Gulch at 6 a.m.
  


14   November 5th.  Book your passage with Dan Hankins on
  


15   Main Street.  Route lies via San Pedro to Gila, then
  


16   down Gila to Salt River."
  


17             Did I read that right?
  


18       A.    You did.
  


19       Q.    Is it your understanding, as a trained
  


20   professional historian, that this boat deals with
  


21   actually boating on the Salt River, this article deals
  


22   with actually boating on the Salt River?
  


23       A.    This article indicates, well, a couple things
  


24   to me.  First of all, I would be a little suspicious
  


25   about the phrase "Brewery Gulch."
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 1       Q.    That actually does exist, but...
  


 2       A.    Okay.  Well, maybe it exists, but simply the
  


 3   fact that they're referring to the foot of Brewery
  


 4   Gulch, to me, would raise some questions in my mind.
  


 5             But, secondly, the --
  


 6       Q.    Mr. Helm is laughing because he's probably
  


 7   been there.
  


 8                  MR. HELM:  Mwah?
  


 9   BY MR. MCGINNIS:
  


10       Q.    Go ahead.  I'm sorry.
  


11       A.    I'm sorry.  What was your question, again?
  


12       Q.    My question was, can you tell -- come to a
  


13   conclusion by looking at this article about whether
  


14   this article deals with actual boating on the Salt
  


15   River, or is it referring to the idiom we just talked
  


16   about?
  


17       A.    Oh, it's likely referring to the idiom,
  


18   because it references being "Notice to Candidates."
  


19       Q.    And in the context of knowing what that idiom
  


20   is, that would be helpful for determining the viability
  


21   of this article as something that would support
  


22   navigability on the river?
  


23       A.    And also the fact that the article doesn't
  


24   say that they actually carried out the navigation.  It
  


25   just said that something might happen in the future.
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 1       Q.    Let's do a little more on the historical
  


 2   newspaper articles.
  


 3             Doug, do you have this?
  


 4       A.    I do.
  


 5                  DIRECTOR MEHNERT:  Is that an exhibit?
  


 6                  MR. MCGINNIS:  No.  Well, I'll explain.
  


 7   BY MR. MCGINNIS:
  


 8       Q.    What I've handed out, Dr. Littlefield, is
  


 9   actually not a new exhibit.  It's a compilation of
  


10   several things that are already in the record.  Is that
  


11   your understanding?  Have you seen this before?
  


12       A.    I have seen it before, yes.
  


13       Q.    So this document, the first four or five
  


14   pages are a table from Mr. Fuller's PowerPoint, which
  


15   is -- I think I copied this one from State Land
  


16   Department 351, but it's my understanding it's the same
  


17   in 364.
  


18                  CHAIRMAN NOBLE:  Mr. Helm?
  


19                  MR. HELM:  Yes.  Could we get either an
  


20   exhibit number on this or something, since --
  


21                  MR. MCGINNIS:  I'm getting there.
  


22                  MR. HELM:  -- it's a compilation, so we
  


23   can ID it.
  


24                  MR. MCGINNIS:  I don't think it's going
  


25   to be an exhibit number, but if you let me --
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 1                  MR. HELM:  Some way to identify it other
  


 2   than just having to --
  


 3                  MR. MCGINNIS:  I gotcha.  We have not
  


 4   submitted it as an exhibit, only because everything in
  


 5   here is already in the record.  It's just a compilation
  


 6   of other exhibits.  If you would like us to, we can
  


 7   certainly submit it and have another number.
  


 8                  CHAIRMAN NOBLE:  For instance, I notice
  


 9   on the first page, up in the right-hand corner it says
  


10   "SLD 351."
  


11                  MR. MCGINNIS:  That's the only thing
  


12   that's different from what's in Mr. Fuller's
  


13   PowerPoint.  What we did is we took the slides from
  


14   Mr. Fuller's PowerPoint, put the "SLD 351" on it to
  


15   identify it, and numbered down the left-hand margin.
  


16   And what's under the tabs are documents that are
  


17   already in the record.  Again, if you would like us to
  


18   submit this as a separate exhibit, certainly can.  I
  


19   just didn't want to clog the record up any more than it
  


20   already had.
  


21                  CHAIRMAN NOBLE:  How are we going to
  


22   identify where in the record these documents are?
  


23                  MR. MCGINNIS:  We're going to identify
  


24   each one of these documents as we talk about them.
  


25                  CHAIRMAN NOBLE:  Okay.
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 1                  MR. MCGINNIS:  But if somebody wants --
  


 2                  CHAIRMAN NOBLE:  Mr. Helm, do you have
  


 3   any other comments on it?
  


 4                  MR. HELM:  Do what you want.  My comment
  


 5   is still, when we ultimately end with this thing, there
  


 6   will be a massive record, and as we've talked lots of
  


 7   times, we don't get too technical and mention the
  


 8   number, and it would be handy to have a note that the
  


 9   number such and such is a compilation of --
  


10                  MR. MCGINNIS:  How about --
  


11                  CHAIRMAN NOBLE:  Okay, just a second.
  


12   Let's jump to Number 1, Tab Number 1.
  


13                  MR. MCGINNIS:  Yes.
  


14                  CHAIRMAN NOBLE:  Walk us through that,
  


15   as far as the record is concerned.
  


16                  MR. MCGINNIS:  Tab Number 1, if you turn
  


17   to Tab 1, there's a big page that says "5," and that's
  


18   because it's State Land Department's Exhibit Number 5.
  


19                  CHAIRMAN NOBLE:  Okay.
  


20                  MR. SLADE:  But that's not the exhibit
  


21   number.  That's the State Land Department tab number.
  


22   So it would be important to have the exhibit number.
  


23   And I'm not sure if this includes the entire exhibit or
  


24   just portions that you come up with.
  


25                  MR. MCGINNIS:  Okay.  Here's what we'll


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 17      03/10/2016 3595


  


 1   do.  If you give us what the next exhibit is, and
  


 2   either today or tomorrow or Monday, we'll submit this
  


 3   whole thing again as a new exhibit.  Again, I was just
  


 4   trying not to add things to the record that were
  


 5   already in there.  But I think it would be helpful for
  


 6   the Commission to have.  That's why we copied it.  It's
  


 7   all of the documents that allegedly support
  


 8   Mr. Fuller's boating accounts all in one handy-dandy
  


 9   little book.
  


10                  CHAIRMAN NOBLE:  Are they all from
  


11   351 SLD?
  


12                  MR. MCGINNIS:  No.
  


13                  CHAIRMAN NOBLE:  Okay.
  


14                  MR. MCGINNIS:  The only thing that's
  


15   from 351 is the table.
  


16                  CHAIRMAN NOBLE:  What's our number,
  


17   George?
  


18                  DIRECTOR MEHNERT:  0248.
  


19                  CHAIRMAN NOBLE:  0248.
  


20                  MR. MCGINNIS:  0248?  048.
  


21                  DIRECTOR MEHNERT:  I'm sorry, 048.
  


22   You're right.
  


23                  MR. MCGINNIS:  Okay.  We will submit
  


24   this.
  


25                  CHAIRMAN NOBLE:  048 is the number of
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 1   this exhibit.
  


 2                  MR. MCGINNIS:  It might take us a couple
  


 3   days, because I'll have to put in slip sheets instead
  


 4   of tabs in order to get it scanned and under George's
  


 5   system, but I'll be happy to do that.
  


 6                  THE WITNESS:  What was the exhibit
  


 7   number, again?
  


 8                  MR. MCGINNIS:  C048.
  


 9                  DIRECTOR MEHNERT:  C048.
  


10                  THE WITNESS:  C048.
  


11                  MR. SLADE:  And I would just note that
  


12   this is SRP's interpretation of Mr. Fuller's evidence
  


13   for the accounts.  This isn't necessarily what
  


14   Mr. Fuller would say are his documentary newspaper
  


15   articles or whatever he has that support his historical
  


16   accounts.  We haven't seen this, so we don't know if
  


17   it's, in fact, complete or not.
  


18                  CHAIRMAN NOBLE:  And, Mr. Slade, I
  


19   believe that the submission here is simply excerpts
  


20   from Mr. Fuller's evidence, and the exhibit itself
  


21   doesn't contain opinions or qualifications of those
  


22   excerpts.  It just has the excerpts, and now I believe
  


23   Dr. Littlefield's going to be asked to testify about
  


24   excerpts.
  


25                  MR. SLADE:  Sure.  And my only point is


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 17      03/10/2016 3597


  


 1   we don't know if these are all the excerpts that
  


 2   support that particular boating account or some of
  


 3   them, and I'm just noting that for the record.
  


 4                  MR. MCGINNIS:  And we will go through
  


 5   the citations to the record on each one of these in
  


 6   painful detail over the next couple hours, and
  


 7   Mr. Slade will have an opportunity to cross
  


 8   Dr. Littlefield on them and Mr. Fuller will have a
  


 9   chance for rebuttal.  I mean I think we have to do it
  


10   that way.
  


11                  CHAIRMAN NOBLE:  Yeah, you do.  Is this
  


12   Tylenol painful, or am I going to need something
  


13   heavier?
  


14                  MR. HELM:  I'd go for the heavier stuff,
  


15   if I were you.
  


16                  CHAIRMAN NOBLE:  Oxycontin, huh?
  


17                  MR. MCGINNIS:  I think you'll find it
  


18   informative.  Let's just say that.
  


19                  CHAIRMAN NOBLE:  Please proceed.
  


20                  MR. MCGINNIS:  Okay.
  


21                  CHAIRMAN NOBLE:  Actually, let's not
  


22   proceed.  Let's take a break 15 minutes, 10 after.
  


23                  (A recess was taken from 9:56 a.m. to
  


24   10:10 a.m.)
  


25                  CHAIRMAN NOBLE:  Mr. McGinnis, can you
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 1   go ahead and start?
  


 2                  MR. MCGINNIS:  Yes.  Thank you,
  


 3   Mr. Chairman.
  


 4   BY MR. MCGINNIS:
  


 5       Q.    Dr. Littlefield, before we get started I'm
  


 6   going to hand you a copy of Mr. Fuller's October 15th,
  


 7   2015 PowerPoint presentation that's State Tab
  


 8   Number 364.  I believe it's part of Exhibit C030.  I'm
  


 9   handing you a color copy for your use this morning.
  


10             We talked some about your training as a
  


11   historian earlier.  Did you have any specific training
  


12   during your coursework that related to the reliability
  


13   of historical newspaper articles?
  


14       A.    Yes, I did.
  


15       Q.    And based on that training, do you have an
  


16   opinion as to how the accuracy of a historical
  


17   newspaper article normally relates to the time between
  


18   the event and the article?
  


19       A.    That's correct.  The closer in time that
  


20   the -- well, let me rephrase that.
  


21             The closer chronologically in time that a
  


22   particular event is covered by a newspaper, the general
  


23   supposition is, is that it's probably going to make the
  


24   article more reliable; but, again, as I said earlier in
  


25   my testimony, you would need to take into consideration
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 1   looking at multiple other historical documents even to
  


 2   test that reliability.
  


 3       Q.    And is that proposition generally accepted
  


 4   among professional historians?
  


 5       A.    Again, with the caveat that I just mentioned;
  


 6   that you never can completely trust a newspaper's
  


 7   article, necessarily, like any other document for that
  


 8   matter, but newspapers in particular.  And so you need
  


 9   to corroborate them very carefully.  But, generally
  


10   speaking, the closer in time that the article is to
  


11   when the event occurred, the probability goes up that
  


12   the article is most likely reliable.
  


13       Q.    How about the relationship between the
  


14   reliability of the article and the distance between the
  


15   place where the event occurred and the place where the
  


16   newspaper's published; is there some general feeling
  


17   about that?
  


18       A.    Essentially the same as the proximity in
  


19   time.  The further away you get from a particular -- a
  


20   newspaper is from a particular event, the assumption
  


21   is, is that the reliability goes down.
  


22             And that's especially true in the
  


23   19th century, when there weren't other means of
  


24   corroborating what took place in a more distant place,
  


25   other than correspondence or a newspaper that might
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 1   have been mailed, hypothetically.  A Prescott newspaper
  


 2   that might have been mailed to Phoenix, for example,
  


 3   the people in Phoenix might not be able to necessarily
  


 4   rely completely on what was published in the Prescott
  


 5   paper.
  


 6             So the further away you get between the --
  


 7   geographically between the event and the newspaper, the
  


 8   reliability goes down.
  


 9       Q.    Is that proposition also generally accepted
  


10   among professional historians?
  


11       A.    Yes.
  


12       Q.    You now have a copy of what's now been marked
  


13   as Exhibit C048.  Do you have that in front of you?
  


14       A.    I do.
  


15       Q.    That lists 25 different historical boating
  


16   accounts in Mr. Fuller's table; is that right?
  


17       A.    That's the way I understand it, yes.
  


18       Q.    Okay.  And those have been numbered in red
  


19   down the left margin 1 through 25?
  


20       A.    Right, and those are, the way I understand
  


21   it, are your numbers, not Mr. Fuller's.
  


22       Q.    Correct.
  


23       A.    Yes.
  


24       Q.    And the period that's covered by these
  


25   accounts, the first one is in May 1873, according to
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 1   Mr. Fuller's table, and it goes down to June 1919, do
  


 2   you see that, for Number 25?
  


 3       A.    Yes, I do.
  


 4       Q.    Is that approximately 46 years?
  


 5       A.    Yes, roughly.
  


 6       Q.    Does the fact that there are only 25
  


 7   newspaper accounts of boating on the Salt River over
  


 8   the course of 46 years mean anything to you, as a
  


 9   professional historian?
  


10       A.    I think I said this earlier in my testimony
  


11   today, but I would have -- if the Salt River had been
  


12   reliable for transportation, I would have expected to
  


13   have seen many, many more newspaper articles about it,
  


14   including advertisements for carrying goods on the
  


15   river, frequency of departures, which you see all the
  


16   time in the Yuma newspapers.
  


17             And so the fact that there are, on average,
  


18   less than one article per year underscores to me how
  


19   unusual these boating attempts or events were.
  


20       Q.    Have you reviewed the table prepared by
  


21   Mr. Fuller, as well as the supporting newspaper
  


22   accounts that are contained in Exhibit C048?
  


23       A.    I have.
  


24       Q.    As a general matter, after reviewing that
  


25   information, do you think some of these trips likely
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 1   did occur?
  


 2       A.    Yes.  I'm fairly certain that some of them
  


 3   did occur, with varying degrees of success.
  


 4       Q.    Do you think some of these trips have details
  


 5   in the newspaper articles that are likely incorrect or
  


 6   exaggerated?
  


 7       A.    Absolutely.
  


 8       Q.    Are there some of the accounts that there's
  


 9   no way to know if they ever happened at all?
  


10       A.    Many of the accounts are something along the
  


11   lines of so-and-so plans to take a boat down the river
  


12   tomorrow; but then there's never any follow-up saying
  


13   that they actually did it.
  


14       Q.    Okay.  Let's start taking a look at what I
  


15   have as Number 1 there on that table in front of C048.
  


16   This, according to Mr. Fuller's table, is 5 tons of
  


17   wheat in a flat boat, May 1873.  Do you see that one?
  


18       A.    I do.
  


19       Q.    And I've given you a copy of Mr. Fuller's
  


20   PowerPoint, if you could turn to Slide 158.
  


21             Mr. Heilman has it up on the screen there.
  


22             Is this your understanding of Mr. Fuller's
  


23   rendition of the 1873 flat boat account?
  


24       A.    Yes, and I saw this.  I saw his presentation
  


25   when he gave it.
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 1       Q.    And he cites his source there at the bottom
  


 2   of that page.  Do you see what he says under what
  


 3   newspaper he cites as his source?
  


 4       A.    He cites the Weekly Arizona Miner, May 3rd,
  


 5   1873.
  


 6       Q.    Okay.  Turning to Tab 1 in Exhibit C048, do
  


 7   you see the first page has a 5 on it?  Do you see that?
  


 8       A.    Yes, I do.
  


 9       Q.    Can you look on the third page of that tab
  


10   and see if that's the Weekly Arizona Miner published on
  


11   May 3rd, 1873?
  


12       A.    Yes, it is.  The print in my copy in the book
  


13   is pretty small, but I can read it on the screen.
  


14       Q.    And for the record, my understanding, this is
  


15   part of C002, and it's Land Department Tab or Exhibit
  


16   Number, whatever you call it, Number 5.
  


17             Let's take a look at this newspaper account
  


18   that relates to Mr. Fuller's account Number 1.  Where
  


19   did this account occur?  Do you know?  Where did the
  


20   actual trip allegedly occur?  Would it have been in
  


21   Phoenix?
  


22       A.    Near Phoenix, yes.
  


23       Q.    And where was the newspaper published?
  


24       A.    The newspaper was published in Prescott.
  


25       Q.    And if you turn back to what's the second
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 1   page of this exhibit under Tab 1, the entire account
  


 2   consists of six lines in one paragraph; is that right?
  


 3       A.    Yes, the first six lines under the heading
  


 4   Items.
  


 5       Q.    As a matter of fact, it's all one sentence;
  


 6   isn't this right?
  


 7       A.    Yes.
  


 8       Q.    And if you look back to the full page of that
  


 9   article that Mr. Heilman has on the screen, that six
  


10   lines appears in the second column.  Do you see that
  


11   right there?
  


12       A.    Yes, do.
  


13       Q.    Is that the six lines we're talking about --
  


14       A.    Yes.
  


15       Q.    -- the one sentence?
  


16             If you look at the top of that column, can
  


17   you read there what it says up at the very top?
  


18       A.    The heading at the very top of the column is
  


19   Maricopa County and then a parenthetical subheading
  


20   Correspondence of the Arizona Miner.
  


21       Q.    And, again, I think we've established you
  


22   have a lot of experience looking at these historical
  


23   newspapers; is that correct?
  


24       A.    That's true.
  


25       Q.    What does it mean to you for something to be
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 1   listed in a column that says "Correspondence of the
  


 2   Arizona Miner"?
  


 3       A.    That this was a letter or perhaps a newspaper
  


 4   that was mailed to another community, and the other
  


 5   community then printed it verbatim.
  


 6       Q.    So would somebody in Prescott associated with
  


 7   a newspaper have written this article, or would it have
  


 8   been written in a letter from someplace else?
  


 9       A.    It would have come from Maricopa County.
  


10       Q.    As a general matter, would the editor of the
  


11   Prescott newspaper have fact-checked the things in that
  


12   letter?
  


13       A.    Very, very -- it would have been extremely
  


14   rare for them to have fact-checked it.  They would just
  


15   take this material from Maricopa County and print it
  


16   verbatim.
  


17       Q.    And if you look in Mr. Fuller's table at the
  


18   front of Exhibit C048, he lists this account as May
  


19   1873.  Do you see that?
  


20       A.    I do.
  


21       Q.    Okay.  And the newspaper is dated May 3rd,
  


22   1873; is that right?
  


23       A.    That's right.
  


24       Q.    Is there a different date here on the
  


25   correspondence that came from Maricopa County?
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 1       A.    Underneath the heading and the subheading,
  


 2   then there's a letterhead that reads "Phoenix, Maricopa
  


 3   County, Arizona, April --" I can't tell if it's 25th or
  


 4   23rd, 1873.
  


 5       Q.    Can you blow that a little more so we can
  


 6   read that?
  


 7       A.    April 25th, 1873.
  


 8       Q.    Okay.  So the information in that account
  


 9   came from a letter that was dated April 25th, 1873; is
  


10   that right?
  


11       A.    That's right.
  


12       Q.    Do you know what day of the week April 5th,
  


13   1873 happened to be?
  


14       A.    April 25th?
  


15       Q.    Yes.
  


16       A.    No, I don't.
  


17       Q.    Take a look at the blowup of the article.
  


18   The second paragraph there that's not about this thing
  


19   talks about Wednesday, the 23rd.  Do you see that?
  


20       A.    I do.
  


21       Q.    If Wednesday was -- the 23rd was a Wednesday,
  


22   then the 25th would have been a Friday?
  


23       A.    That's correct.
  


24       Q.    In the article itself, in the one paragraph,
  


25   it talks about doing something last week.  Do you see
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 1   that?  "Salt River, craft as last week, Vandermark and
  


 2   Kilgore."
  


 3       A.    Oh, brought their 5 tons of wheat down.  Yes,
  


 4   I see that.
  


 5       Q.    So if somebody is writing an article on a
  


 6   Friday or letter on a Friday and they're talking about
  


 7   last week, they would be talking about the prior week;
  


 8   isn't that right?
  


 9       A.    Probably.
  


10       Q.    So would that have put this trip sometime at
  


11   about mid April?
  


12       A.    It's certainly sometime in April.
  


13       Q.    Let's go back to Mr. Fuller's PowerPoint,
  


14   Exhibit 364, Slide 158.
  


15             You have a hard copy there, don't you, Doug?
  


16       A.    Yes, I do.
  


17       Q.    Okay.  Mr. Fuller, in the final version of
  


18   his PowerPoint, included this hydrograph in the upper
  


19   right.
  


20             Can you blow it up a little bit, Jeff?
  


21             So Mr. Fuller had this account in May, which
  


22   is where his big red box is.  Do you see that?
  


23       A.    I do.
  


24       Q.    And I know you're not a hydrologist, but just
  


25   from reading a graph, can you tell that if this account
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 1   actually was in April, it would have been at a time
  


 2   where there was typically much higher flows than in
  


 3   May?
  


 4       A.    Again, I'm not a hydrologist, but that's the
  


 5   way I understand what the -- as a layperson, what that
  


 6   curve means.
  


 7       Q.    Do you have anything else to say about this
  


 8   account, other than what we've covered?
  


 9       A.    Just a couple of things, if we could blow up
  


10   the zoom version.  First, I wanted to comment that that
  


11   six-line, one-sentence description is a very sweeping
  


12   statement, and it's essentially wishful thinking.  It's
  


13   typical of the boosterism that I've commented on
  


14   before.  It doesn't necessarily mean that the river was
  


15   completely navigable.  It just means that the newspaper
  


16   editor, or whoever wrote the letter, was hoping that
  


17   this might be an indication that it might be navigable.
  


18             And by way of comparison, if you go down in
  


19   the same article, just to show the same type of thing,
  


20   down to the paragraph that begins "A thing of beauty is
  


21   a joy forever."
  


22       Q.    Is it right where I'm pointing right there?
  


23       A.    Yes, and then go down to the last four lines
  


24   that begins with "Let our farmers."
  


25             "Let our farmers make gardens, plant fruit
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 1   and shade trees, cultivate flowers and music, and spend
  


 2   something for the ornamental, and Salt River Valley
  


 3   will become noted for happy homes."
  


 4             This is typical of the kind of boosterism
  


 5   that these newspapers had, and I think, although
  


 6   they're talking about the gardens and the homes there,
  


 7   the same type of language I would think would apply to
  


 8   the comment about the Salt River being navigable.  It
  


 9   was wishful thinking and something that the newspaper
  


10   would want to brag about if it potentially became true.
  


11       Q.    As a matter of fact, I think you said earlier
  


12   that this was in a letter written by somebody in the
  


13   Phoenix, Maricopa County area to a Prescott paper.  So
  


14   they were already sort of talking about outside of
  


15   their -- talking to people outside of their area?
  


16       A.    And they're bragging about their area.
  


17       Q.    Anything else on this account?
  


18       A.    No.
  


19       Q.    Okay.  Let's go to Number 2 on Mr. Fuller's
  


20   table.  That is Hayden canoe and logs, June 1873.  Do
  


21   you see that?
  


22       A.    Yes.
  


23       Q.    Okay.  And if you go to Mr. Fuller's
  


24   PowerPoint, Exhibit 364, on Slide 159, which you should
  


25   have in front of you, do you see at the bottom there he
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 1   cites his sources?
  


 2       A.    I do.
  


 3       Q.    Does he cite the Arizona Citizen, June 14th,
  


 4   1873, and the Arizona Weekly Miner, June 21st and 28th,
  


 5   1873?
  


 6       A.    Yes.
  


 7       Q.    Would you go to Tab Number 2 in Exhibit C048?
  


 8   The first thing there has a 1 on it.  Do you see the 1?
  


 9       A.    I do.
  


10       Q.    And I understand that's State Land's Document
  


11   Number 1 as part of C002.
  


12             If you go to the full page of that document,
  


13   can you tell me what newspaper that was from and where
  


14   it was published, when it was published?
  


15       A.    This newspaper is the Tucson Citizen,
  


16   June 14th, 1873.
  


17       Q.    So is that the first one of the newspapers
  


18   that Mr. Fuller cited on Slide 159 of his PowerPoint?
  


19       A.    Yes, I think so.  He says it's the Arizona
  


20   Citizen, but it's the Tucson Citizen.
  


21       Q.    Do you know of any other Citizen newspaper
  


22   that was published in Arizona about this time?
  


23       A.    No.
  


24       Q.    This account of Hayden, do we know whether
  


25   this was an actual attempt to float a commercial amount
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 1   of logs or just a reconnaissance trip?
  


 2       A.    This was a reconnaissance trip.
  


 3       Q.    Actually, blow that up a little bit, Jeff.
  


 4             Hayden talks about -- the article talks about
  


 5   "examining the country and the river with a view of
  


 6   floating saw logs down to his ferry."  Do you see that?
  


 7       A.    Yes.
  


 8       Q.    And this paper, where did you say it was
  


 9   published?
  


10       A.    Tucson.
  


11       Q.    If you go to the full --
  


12             Unblow that up, Jeff, a little bit.  A little
  


13   more.
  


14             If you go down to the bottom of the third
  


15   column, do you see this article right here that says
  


16   "Notice"?
  


17       A.    Yes.
  


18       Q.    Blow that one up for me, Jeff.
  


19             What's that notice about?
  


20       A.    The notice reads the "Colorado Steam
  


21   Navigation Company's Steamship Newbern, Leaves
  


22   San Francisco for mouth of Colorado river on first of
  


23   every month, connecting with river boats.  Freight
  


24   landed at Yuma in 12 days from San Francisco.  Agencies
  


25   of the Company, 610 Front Street, San Francisco,
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 1   California."  It looks like either Yuma or Vuma and
  


 2   "Ehrenberg, A.T.  J. Polhamus, Jr., General
  


 3   Superintendent."
  


 4       Q.    So is that notice about steamships going up
  


 5   and down the Colorado?
  


 6       A.    From San Francisco, yes.
  


 7       Q.    And is that the kind of newspaper article or
  


 8   notice that you were talking earlier about what you
  


 9   would normally see in something that was next to a
  


10   river that was actually navigable?
  


11       A.    Absolutely.
  


12       Q.    Let's go back to the body of this article
  


13   then.
  


14             The prior page, Jeff.  There you go.
  


15             And the first line of this article says
  


16   "Judge Hayden returned this week from a trip up toward
  


17   the head waters of Salt River."  Do you see that?
  


18       A.    I do.
  


19       Q.    And, again, this newspaper was published on
  


20   June 14th; is that right?
  


21       A.    Yes.
  


22       Q.    So we know that Mr. Hayden got back to Tucson
  


23   sometime before June 14th; is that correct?
  


24       A.    Right.
  


25       Q.    Sometime during the week prior to that?
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 1       A.    Yes.
  


 2       Q.    Okay.  Anything else you want to say about
  


 3   this particular article?
  


 4       A.    A couple of things.
  


 5             If you go to -- on the blowup version, the
  


 6   zoom version, go to the sixth line down.  It's talking
  


 7   about Hayden, and it says "and has become satisfied
  


 8   that the project is feasible."
  


 9             This is typical of the boosterism and sort of
  


10   optimism that these articles would try to convey.  But
  


11   if you go down to the seventh line from the bottom, the
  


12   line that begins "superior to any of the rivers in
  


13   Maine," and go to the sentence that follows.  "If such
  


14   should prove to be the case," meaning that the logs can
  


15   be floated, "it will materially reduce the price of
  


16   lumber in the settlements of Arizona, and will prove of
  


17   great advantage in the construction of the Texas
  


18   Pacific Railroad and the military telegraph."
  


19             Again, this is the type of optimism and
  


20   boosterism where the paper is projecting won't this be
  


21   wonderful if and when this actually can take place.
  


22       Q.    And, as a matter of fact, if you go back to
  


23   Mr. Fuller's own table on the first page of
  


24   Exhibit C408 [sic], he actually acknowledges this trip
  


25   as a failure; is that right?
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 1       A.    Yes.
  


 2       Q.    Under Success he has "No"?
  


 3       A.    Right.
  


 4       Q.    Back under Tab 2, let's go to the second
  


 5   exhibit.  It has 326 on the front page.  Do you see
  


 6   that?
  


 7       A.    I'm sorry.  Where are we now?
  


 8       Q.    The second exhibit under Tab 2 of the book.
  


 9       A.    Oh, the full page?
  


10       Q.    It's 326, the next article.
  


11       A.    Oh, okay.
  


12             Okay.
  


13       Q.    And for the record, my understanding, this
  


14   326 is the Land Department's tab number that showed up
  


15   in their exhibit under --
  


16       A.    Yes, I see that.
  


17       Q.    It's under Exhibit C028.
  


18             Can you look at the full page of this article
  


19   and tell me what paper it's from and when it was
  


20   published?
  


21       A.    This was the Arizona Weekly Miner, and it was
  


22   published Saturday morning, June 21, 1873.
  


23       Q.    And if you look back on Mr. Fuller's
  


24   Slide 159 in his PowerPoint, Exhibit 364, is that one
  


25   of the articles he cites there?
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 1       A.    Yes.
  


 2       Q.    And, again, this is also about the Hayden
  


 3   trip, isn't it?
  


 4       A.    Yes.
  


 5       Q.    And where was this paper published?
  


 6       A.    This paper was published in Prescott.
  


 7       Q.    And on the full page of this paper, it shows
  


 8   up in the second column from the right, down there
  


 9   where it's highlighted in the exhibit.  Do you see
  


10   that?
  


11       A.    Yes.
  


12       Q.    Again, looking at the top of that column, is
  


13   this an example of another situation where the article
  


14   wasn't really written by the newspaper in Prescott; it
  


15   was written by -- is this a letter that somebody wrote
  


16   from the Salt River Valley?
  


17       A.    Yes.  This is -- the heading of the column
  


18   reads "Salt River Valley, Correspondence of the Arizona
  


19   Miner, Phoenix, Maricopa County, Arizona, June 13th" or
  


20   17th, "1873."
  


21       Q.    And as we talked before, would the Prescott
  


22   newspaper editor have necessarily fact-checked this
  


23   letter from some person in the Salt River Valley?
  


24       A.    Highly unlikely, in my opinion.
  


25       Q.    Let's go back to the blowup version of that
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 1   same article, Jeff.
  


 2             If you look at the last sentence of this
  


 3   article, it says "Having found a good location where
  


 4   pines were plenty and good they made a canoe out of a
  


 5   tree and putting some logs into the river, left six of
  


 6   the party to drive them down while Hayden and Sugert
  


 7   returned home by Camp Apache, San Carlos and old Camp
  


 8   Grant."
  


 9             Do you see that?
  


10       A.    Yes.
  


11       Q.    Now, Hayden, at this time, did he live in
  


12   Tempe or did he live in Tucson?
  


13       A.    He lived in Tucson.
  


14       Q.    So does it make sense that Hayden would have
  


15   been going back through Camp Grant, San Carlos and Old
  


16   Camp Grant if he was going to Tucson?
  


17       A.    That would be my understanding.
  


18       Q.    And Sugert also was one of the guys that left
  


19   and went home with him that way, isn't he?
  


20       A.    Yeah, Sugert went with Hayden.  He did not
  


21   stay with the party with the boat and logs.
  


22       Q.    And this article, as a matter of fact, is
  


23   comprised of details that were given to them by Sugert?
  


24       A.    Yes.
  


25       Q.    So Sugert wouldn't have had much information
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 1   about the rest of the trip that he wasn't on, would he
  


 2   have?
  


 3       A.    No.
  


 4       Q.    Do we know for a fact, from looking at this
  


 5   article, what month this trip actually occurred?
  


 6       A.    Sometime prior to June of 1873.
  


 7       Q.    Mr. Fuller has it listed as June 1873, and
  


 8   that's when the articles were published, right?
  


 9       A.    That's when the letter was written that was
  


10   sent to the Arizona Weekly Miner.
  


11       Q.    Okay.  And we know that Hayden and Sugert,
  


12   who -- Sugert's the guy that gave the information.
  


13   They went home up through Camp Apache, San Carlos and
  


14   Camp Grant, all the way to Tucson?
  


15       A.    Right.
  


16       Q.    Do we have any way of knowing how long that
  


17   took them?
  


18       A.    No.
  


19       Q.    This article also, in the sentence I read
  


20   earlier, talks about putting some logs into the river.
  


21   Do you see that?
  


22       A.    Yes.
  


23       Q.    Does that tell you anything about whether
  


24   this was a commercial lumber drive or whether they were
  


25   just testing out to see if some logs would go through?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 17      03/10/2016 3618


  


 1       A.    The way I read it, they were just testing it
  


 2   to see if the logs would go through.
  


 3       Q.    If you go back to the full page version of
  


 4   this article, in the second column, about half the way
  


 5   down, there's an article that starts with the word
  


 6   "Merchandise."  Right there.  Do you see that article?
  


 7       A.    I do.
  


 8       Q.    Is that an article about moving goods down
  


 9   through the ocean to up the Colorado River?
  


10             See where it says "by steamer or sailing
  


11   vessel hence to the Colorado River"?
  


12       A.    Yes.
  


13       Q.    And is that, again, the kind of article that
  


14   you would see in a newspaper that was adjacent to a
  


15   river that was actually navigable?
  


16       A.    Absolutely.
  


17       Q.    Anything else you want to say about this
  


18   particular article?
  


19       A.    If we look at the blowup version, the zoom
  


20   version, I just want to stress the fact that Sugert did
  


21   not go with the canoe and the logs.  He went home with
  


22   Hayden; and as such, he probably was hoping that the
  


23   trip would prove to be a success, which might have
  


24   shaped his opinion that's described in the article
  


25   here.
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 1       Q.    The next article we have under that same tab
  


 2   has a slip sheet with a 6 on it.  Do you see that?
  


 3       A.    Yes.
  


 4       Q.    Okay.  Can you tell me where this article was
  


 5   published and when?
  


 6       A.    This article was published June 28th, 1873 in
  


 7   the Arizona Weekly Miner.
  


 8       Q.    And, again, looking back at Mr. Fuller's
  


 9   Slide 159 in Exhibit 364, is that the third newspaper
  


10   article that he cites?
  


11       A.    Yes.
  


12       Q.    If we go to the zoom version of that, this
  


13   one, actually, the Hayden party pronounced the scheme a
  


14   failure; is that right?
  


15       A.    Yes.  It says "The Hayden party, left up Salt
  


16   River to come down in a canoe and drive some logs with
  


17   them, have returned."
  


18             Meaning these are the people, not Sugert and
  


19   Hayden, but the ones that were left behind to test out
  


20   the navigability.  And they came back and reported that
  


21   it was actually a failure.
  


22       Q.    And they ended up losing their arms,
  


23   ammunition and provisions, excepting flour.
  


24             Do you see that?
  


25       A.    Yes.
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 1       Q.    At one point they came across a canyon where
  


 2   it was too narrow to allow logs.  Do you see that in
  


 3   there?
  


 4       A.    I do.
  


 5       Q.    And they had to abandon their boat?
  


 6       A.    And walk out, yes.
  


 7       Q.    Let's go back to the full page version of
  


 8   that article.  In the fourth column, do you see that
  


 9   part that says "Yuma County News," right there?
  


10       A.    Yes, I do.
  


11       Q.    If you look, the third paragraph there,
  


12   what's it say right there?
  


13       A.    "The Colorado steam navigation company's
  


14   river steamers were making excellent time and trips.
  


15   The Mohave had run down from Ehrenberg to Yuma - a
  


16   distance of one hundred and twenty-five miles - in six
  


17   hours."
  


18       Q.    Again, is that another example of the type of
  


19   newspaper article you would expect to see about a
  


20   navigable river?
  


21       A.    Yes, and another significant fact about this
  


22   is this is not one of those articles that says they
  


23   were going to put the boat in the water and then never
  


24   follow up on it.  This is one that says this actually
  


25   happened.
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 1       Q.    Another thing, on the prior paragraph than
  


 2   the one we just looked at, it says "The Colorado was
  


 3   rising.  Water within four feet of high water mark last
  


 4   year."
  


 5             Do you see that?
  


 6       A.    Yes.
  


 7       Q.    So at the same time, roughly the same time,
  


 8   that Hayden and his compatriots were having problems
  


 9   boating on the Upper Salt, at least on the Colorado
  


10   River watershed the river was rising and in one of its
  


11   highest points?
  


12       A.    And the boats were making excellent time,
  


13   according to the article.
  


14       Q.    Anything else about this article or about the
  


15   Hayden trip in general?
  


16                  COMMISSIONER ALLEN:  Question.
  


17                  CHAIRMAN NOBLE:  Yes.
  


18
  


19              EXAMINATION BY COMMISSIONER ALLEN
  


20                  COMMISSIONER ALLEN:  When does maximum
  


21   flow occur on the Salt versus when it occurs on the
  


22   Colorado?
  


23                  THE WITNESS:  Commissioner Allen, I
  


24   can't answer that question.  I'm not a hydrologist.
  


25   That might be better asked of one of the hydrologists.
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 1               DIRECT EXAMINATION (CONTINUED)
  


 2   BY MR. MCGINNIS:
  


 3       Q.    Okay.  Can we go on to the next article then?
  


 4       A.    I had another point.
  


 5       Q.    I'm sorry.  Go ahead.
  


 6       A.    On the zoom version of this article, aside
  


 7   from all the points that we've covered already about
  


 8   the difficulty that the group had coming down the river
  


 9   and how they had to abandon their boat and so on, I
  


10   think an important line is the very last sentence.
  


11   "Mr. Hayden is still sanguine of getting sufficient
  


12   timber on this side of the cañons."
  


13             Again, it's typical of the boosterism of the
  


14   era.  In other words, they're saying here this may have
  


15   been a failure to bring logs down through the canyon,
  


16   but, you know, Hayden is still hoping to be able to
  


17   find enough timber for his mill somewhere below the
  


18   canyons.
  


19       Q.    And, again, the Hayden account is one that
  


20   Mr. Fuller agrees with you was a failure; is that
  


21   right?
  


22       A.    That's right.
  


23       Q.    Number 3 on the table, on Mr. Fuller's table
  


24   on the front page of C048, it says Hamilton in a skiff,
  


25   January 1879.  Do you see that?
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 1       A.    Yes.
  


 2       Q.    And if you look at Slide 161 in Mr. Fuller's
  


 3   PowerPoint, Exhibit 364, State Land Department
  


 4   Exhibit 364, is this the one that talks about Hamilton
  


 5   and some other folks in a skiff in 1879?
  


 6       A.    Yes.
  


 7       Q.    And does Mr. Fuller cite his source here on
  


 8   that page?
  


 9       A.    He does.  He cites Arizona Sentinel,
  


10   January 25th, 1879.
  


11       Q.    If you look under Tab 3 in Exhibit C048, if
  


12   you look on the full version of that article, can you
  


13   tell where that newspaper was published and when?
  


14       A.    The Sentinel I believe was published -- I
  


15   can't tell from the article where it was published.
  


16       Q.    Did you say what date?  Can you tell me what
  


17   date it was?
  


18       A.    January 25th, 1879.
  


19       Q.    Can you tell from looking at that paper that
  


20   this article is the one that looks like it was cited by
  


21   Mr. Fuller on Slide 161 of his PowerPoint?
  


22       A.    Yes, it is.
  


23       Q.    And let's go to the blowup version of this
  


24   article.  This article, as a matter of fact, is part of
  


25   C018 under State Land Department Tab 128.
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 1             The blowup version of this article, have you
  


 2   read this one?
  


 3       A.    Yes, I have.
  


 4       Q.    Is there anything in here that refers to the
  


 5   Salt River?
  


 6       A.    This is almost exclusively about the Gila
  


 7   River.  In fact, the main title is "Phoenix to Yuma By
  


 8   Water," but the subheading says "The Gila River
  


 9   navigable" question mark.
  


10       Q.    So there's nothing in here at all that talks
  


11   about, uses the words "boating on the Salt River"?
  


12       A.    No.
  


13       Q.    And this document, if you look in the first
  


14   paragraph, right when the highlighting starts there,
  


15   the sentence under that, it does talk about them
  


16   building a skiff at Phoenix, correct?
  


17       A.    Yes, it does.
  


18       Q.    But does it say anything about them putting
  


19   that skiff on the Salt, or just the Gila?
  


20       A.    No, it only talks about on the Gila, and one
  


21   could interpret that to mean that they built it at
  


22   Phoenix and then hauled it to the Gila.
  


23       Q.    Could we blow that up just a little bit,
  


24   Jeff?
  


25             Toward the bottom of the article, and maybe
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 1   it's below what you have, this talks about the trip on
  


 2   the Gila apparently being successful, according to the
  


 3   article, and it says "It is now incumbent upon the
  


 4   enterprising citizens of Phoenix to make a pioneer
  


 5   shipment of produce to Yuma by water."
  


 6             Do you see that?"
  


 7       A.    I do.
  


 8       Q.    So the fact that it talks about a pioneer
  


 9   shipment of produce, would that lead you to believe
  


10   that there hadn't been a prior shipment of produce from
  


11   Phoenix to Yuma by water?
  


12       A.    That's correct.  And, again, it's typical of
  


13   the kind of boosterism or optimistic, wishful thinking
  


14   that characterized newspapers of this time.
  


15       Q.    And have you seen any subsequent articles
  


16   that talks about the citizens of Phoenix actually
  


17   taking the Yuma folks up on this and being enterprising
  


18   and making a pioneer shipment of produce to Yuma by
  


19   water?
  


20       A.    Again, it's wishful thinking and saying won't
  


21   this be wonderful if and when it happens.
  


22       Q.    Okay.  Let's go to the full page version of
  


23   that article, and up in the upper right-hand corner --
  


24   excuse me, upper left-hand corner of that page, do you
  


25   see this thing here that talks about S.P.R.R.?  What is
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 1   that column there about?
  


 2       A.    This is the schedule for the Southern Pacific
  


 3   Railroad for trains and boats, and it gives when the
  


 4   trains and boats leave on a daily basis, and, also, it
  


 5   also lists where the ticket offices are if you want to
  


 6   take advantage of one of those modes of transportation.
  


 7       Q.    And the boats they're talking about there, is
  


 8   that probably steamers on the Colorado River?
  


 9       A.    Yes.
  


10       Q.    And is that another example of the kind of
  


11   things that you would have seen in a historical
  


12   newspaper that was near a place where there was
  


13   commercial transportation on water?
  


14       A.    Absolutely.
  


15       Q.    Go all the way to the right, right column,
  


16   down towards the bottom.  This is, again, on the full
  


17   page version of Tab 2 of this exhibit.  Excuse me,
  


18   Tab 3 of this exhibit.  You see this article right here
  


19   that talks about "Proposals for Flour"?
  


20       A.    Yes, I see that.
  


21       Q.    Is this proposal a solicitation by the United
  


22   States Army for bids to provide flour to various Forts?
  


23       A.    Correct.
  


24       Q.    Are some of those Forts on or near the Salt
  


25   River?
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 1       A.    They are.
  


 2       Q.    Have you ever seen anything about moving
  


 3   flour or any other produce or goods on the Salt River
  


 4   to any of those Forts?
  


 5       A.    No.
  


 6       Q.    Do you have anything else to say about this
  


 7   particular account?
  


 8       A.    If we could go back to the zoom version,
  


 9   going down to the very bottom, starting with I guess
  


10   it's the tenth line from the bottom, the sentence that
  


11   begins "By demonstrating."
  


12             It reads "By demonstrating that she," meaning
  


13   Phoenix, "has water communication with the markets of
  


14   the world, Phoenix can just make Prescott turn green
  


15   and bust with envy; by doing this she can oppose a
  


16   check on the exactions of the monster monopoly; if her
  


17   citizens will not stand the extortionate fares (ten
  


18   cents a mile by rail, twenty by stage) they can
  


19   navigate the Gila - or walk."
  


20             To me, that's important because it stresses
  


21   that water transportation would be far preferable to
  


22   wagons or railroads from Phoenix, if you could do that,
  


23   because the prices of the railroad and stages were so
  


24   high.
  


25       Q.    So this account with Hamilton is one of the
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 1   ones that Mr. Fuller counts as a successful trip on the
  


 2   Salt; is that right?
  


 3       A.    That's right.
  


 4       Q.    But there's nothing in the article that
  


 5   actually talks about boating on the Salt, is there?
  


 6       A.    No.  The only reference is that the ship was
  


 7   made there in Phoenix.
  


 8       Q.    Let's go to the next one, Number 4 on
  


 9   Exhibit C048, which is Stewart in a boat.
  


10                  COMMISSIONER ALLEN:  Mark?
  


11                  MR. MCGINNIS:  Yes, sir.
  


12
  


13              EXAMINATION BY COMMISSIONER ALLEN
  


14                  COMMISSIONER ALLEN:  Yeah, pardon me.
  


15                  What were the boundaries of Phoenix at
  


16   that particular point in time?
  


17                  THE WITNESS:  I would assume they were
  


18   relatively small.
  


19                  COMMISSIONER ALLEN:  So, as you stated,
  


20   would they not have had to transport the boat overland
  


21   to get it to the Gila; is that what you're assuming?
  


22                  THE WITNESS:  I'm assuming that's what
  


23   it is.  It doesn't say anything at all about it going
  


24   down the Salt River.
  


25                  COMMISSIONER ALLEN:  Okay.
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 1               DIRECT EXAMINATION (CONTINUED)
  


 2   BY MR. MCGINNIS:
  


 3       Q.    Okay, Number 4 is Stewart in a boat in
  


 4   October 1880.  Do you see that that on Mr. Fuller's
  


 5   table on the front of C048?
  


 6       A.    I do.
  


 7       Q.    If you turn to Slide 162 in Mr. Fuller's
  


 8   PowerPoint, which is State Land Department Exhibit 364,
  


 9   can you look there?  Is that the Stewart account?
  


10       A.    Yes, it is.
  


11       Q.    Does Mr. Fuller cite his source at the bottom
  


12   of that page?
  


13       A.    He cites the Arizona Republican, October 2nd,
  


14   1920.
  


15       Q.    If you look at Tab 4 in Exhibit C048, there's
  


16   a slip sheet that says 75 and then there's another
  


17   newspaper article.  Do you see that?
  


18       A.    Yes.
  


19       Q.    By looking at the full version of that
  


20   exhibit, can you tell me where that newspaper was
  


21   published and when?
  


22       A.    This newspaper --
  


23       Q.    What newspaper it is.  I'm sorry.
  


24       A.    The Arizona Republican.  It was published
  


25   October 2nd, 1920.
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 1       Q.    And is that the same newspaper and the same
  


 2   date that Mr. Fuller cites on his Slide 162?
  


 3       A.    Right, and this is a Phoenix paper.
  


 4       Q.    And Mr. Fuller has this account, the date of
  


 5   October 1880.  Do you see that on the table?
  


 6       A.    On C048?
  


 7       Q.    Yeah, the front page of C048, Number 4.
  


 8       A.    Yes, that's what he lists it as.
  


 9       Q.    But the newspaper is actually published not
  


10   until 1920; is that right?
  


11       A.    That's right.
  


12       Q.    So if you look at the full page version of
  


13   this article.
  


14             Go down a little bit, Jeff.  A little bit
  


15   more.
  


16             Do you see the heading there "Forty Years Ago
  


17   Today"?
  


18       A.    Yes.
  


19       Q.    Is that common in 19th century western
  


20   newspapers?
  


21       A.    It's even common in papers today, where
  


22   various events that happened in the past are briefly
  


23   listed.
  


24       Q.    And so what's the general idea behind those
  


25   kinds of articles?
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 1       A.    Just anecdotal entertainment to provide
  


 2   readership with something entertaining to read.
  


 3       Q.    So does the fact that this newspaper talks
  


 4   about an account that -- a trip that occurred 40 years
  


 5   earlier play at all into what you would think it would
  


 6   be in terms of credibility as a professional historian?
  


 7       A.    As we discussed earlier, given that the event
  


 8   happened 40 years before this newspaper article was
  


 9   published, I would immediately want to try and confirm
  


10   the accuracy of the event with some more
  


11   contemporaneous papers around the time when the event
  


12   supposedly occurred.
  


13       Q.    Do we even know whether this trip ever really
  


14   occurred?
  


15       A.    No.  It doesn't say that it did occur.  It
  


16   just said it was going to.
  


17       Q.    Well, let's go to the blowup version of that
  


18   article.  This is another one that's just a single
  


19   sentence; is that right?
  


20       A.    Yes.
  


21       Q.    And it says -- assume that's an abbreviation
  


22   for superintendent or something like that, do you
  


23   think?
  


24       A.    Superintendent James Stewart.
  


25       Q.    "of the stage company will launch his boat in
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 1   the Salt river tonight."
  


 2             Do you see that?
  


 3       A.    Right.
  


 4       Q.    And, again, this is in a paper published
  


 5   40 years later?
  


 6       A.    Right.
  


 7       Q.    And they're talking about something that
  


 8   allegedly happened 40 years earlier?
  


 9       A.    Right, and it's probably taken from an
  


10   article that they had gone back and looked at.
  


11       Q.    Do we really know what the source was that
  


12   they looked at?
  


13       A.    No.
  


14       Q.    The boat owner is with the stage company or
  


15   the person that's launching the boat is with the stage
  


16   company; is that right?
  


17       A.    Right.
  


18       Q.    Can you think of a reason why a stage company
  


19   would want a boat?
  


20       A.    To take their passengers or goods across the
  


21   river in case the river was too high to ford.
  


22       Q.    In your review of western history, did you
  


23   often see that, where stage companies would have the
  


24   boat to ferry passengers back and forth across the
  


25   river at certain times of the year?
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 1       A.    We've already seen multiple examples of that
  


 2   in the discussion of Hayden's Ferry and the other
  


 3   ferries in the Phoenix area.
  


 4       Q.    And this article, I think you already pointed
  


 5   out, says he will launch his boat in the Salt River
  


 6   tonight.  Do you see that?
  


 7       A.    That's right.
  


 8       Q.    And as far as we know, there was no
  


 9   subsequent article that said he did launch his boat,
  


10   correct?
  


11       A.    Right.
  


12       Q.    So we don't even know whether it really
  


13   happened?
  


14       A.    No.
  


15       Q.    Do you have anything else about this article?
  


16       A.    No.
  


17       Q.    Okay.  Number 5 on Mr. Fuller's table is
  


18   Cotton and Bingham, the skiff in February 1881.  Do you
  


19   see that?
  


20       A.    Yes.
  


21       Q.    Look on Slide 163 of Mr. Fuller's PowerPoint,
  


22   Exhibit 364.  Is that the Cotton and Bingham trip?
  


23       A.    Yes.
  


24       Q.    And what does he cite there?
  


25       A.    The Arizona Gazette, February 17, 1881.
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 1       Q.    Okay.  Look under Tab 5 on Exhibit C048, and
  


 2   Tab 5 is a little bit different than some of the other
  


 3   ones.  This is part of Lower Salt Evidence Item 012
  


 4   Part 3 that was submitted previously.  I'm not sure the
  


 5   Land Department ever submitted this article.  It was
  


 6   already in the record 20 years ago.  Is that your
  


 7   understanding?
  


 8       A.    Yes.
  


 9       Q.    Can you tell me what paper this was published
  


10   in and where?
  


11       A.    This is the Arizona Gazette, February 17th,
  


12   1881, and the Arizona Gazette was published in Phoenix.
  


13       Q.    And is that the same article that Mr. Fuller
  


14   cites on Slide 163 of his PowerPoint, Exhibit 364, as
  


15   support for the Cotton and Bingham trip?
  


16       A.    Yes, it is.
  


17       Q.    Okay.  And this article itself is a paragraph
  


18   of eight or ten lines; is that right?
  


19       A.    Yeah, it's very brief.
  


20       Q.    And is this another one that talks about a
  


21   future trip and not a report of a past trip?
  


22       A.    Right.  It indicates that it's going to take
  


23   place in the future, but it doesn't confirm that it
  


24   actually happened.
  


25       Q.    It actually says they will leave tomorrow, in
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 1   the first line there, right?
  


 2       A.    Right.
  


 3       Q.    Have you ever seen a subsequent article
  


 4   talking about this trip by Cotton and Bingham in any of
  


 5   the newspapers you've looked at?
  


 6       A.    No.
  


 7       Q.    As a matter of fact, this one, in this short
  


 8   article, talks about an 18-foot skiff.  Do you see
  


 9   that?
  


10       A.    Yes.
  


11       Q.    And it looks like they specially constructed
  


12   this boat for this particular trip --
  


13       A.    Yes.
  


14       Q.    -- is that right?
  


15             As a matter of fact, they specially
  


16   constructed it in a way that would draw very little
  


17   water?
  


18       A.    Right.
  


19       Q.    And, also, they constructed a boat that would
  


20   be very strong and durable?
  


21       A.    And able to stand pretty severe buffeting.
  


22       Q.    And, again, I realize you're not a
  


23   hydrologist, but is it your understanding, from having
  


24   sat through the testimony, that February is typically a
  


25   month of higher flows on the river?
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 1       A.    That's my understanding as a layperson.
  


 2       Q.    As a matter of fact, if you look at Slide 163
  


 3   on Mr. Fuller's PowerPoint that talks about this
  


 4   particular account, you'll see that he has the red box
  


 5   for February up near the top of the flow curve; is that
  


 6   right?
  


 7       A.    Yes.
  


 8       Q.    Do you have that in front of you?
  


 9       A.    I have it on the paper version, yes.
  


10       Q.    Right.  Okay.
  


11             And do you see where the red box is that he's
  


12   put on there?
  


13       A.    Yes.
  


14       Q.    Okay.  Anything else about this Cotton and
  


15   Bingham trip that you want to talk about?
  


16       A.    No.
  


17       Q.    Okay.  Number 6 is the Yuma or Bust trip,
  


18   flat boat, November 1881.  Do you see that on
  


19   Mr. Fuller's table?
  


20       A.    Yes.
  


21       Q.    If you look on Slide 164 of Mr. Fuller's
  


22   PowerPoint, Exhibit 364, is that the Yuma or Bust
  


23   expedition?
  


24       A.    It is.
  


25       Q.    Okay.  And what does he cite there as his
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 1   source?
  


 2       A.    He cites Arizona State Land Department
  


 3   Report, Phoenix Gazette, November 30th and
  


 4   December 3rd, 1881.
  


 5       Q.    If you look under Tab 6 in Exhibit C048,
  


 6   there are two articles there, both of which are part of
  


 7   Lower Salt Evidence Item 012 Part 3.  Can you tell me
  


 8   what newspaper the first article is published in and
  


 9   what day it is?
  


10       A.    The first article is from the Arizona
  


11   Gazette, published in Phoenix, and it's November, I
  


12   guess, 30th, 1881.
  


13       Q.    Okay.  Do you know if there's a difference
  


14   between the Arizona Gazette and the Phoenix Gazette?
  


15   Were there actually two papers called those two
  


16   different things?
  


17       A.    They may have been.  Historical newspapers
  


18   typically combined with other papers and changed their
  


19   name slightly over time.  So it could have been the
  


20   same paper, could have been different.
  


21       Q.    Would it be your understanding that this
  


22   article is the same one that Mr. Fuller is citing on
  


23   Slide 164?
  


24       A.    Yes.
  


25       Q.    Okay.  And does this talk about the Yuma or
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 1   Bust trip?
  


 2       A.    Yes, it does.
  


 3       Q.    And this, again, is another one that's a
  


 4   relatively short article, right?
  


 5       A.    Right.
  


 6       Q.    As a matter of fact, I think it's seven lines
  


 7   long?
  


 8       A.    Correct.
  


 9       Q.    And this article talks about the participants
  


10   wading in mud and water up to their knees.  Do you see
  


11   that?
  


12       A.    Yes.
  


13       Q.    Pulling their boat?
  


14       A.    Correct.
  


15       Q.    And they were apparently as happy as mud
  


16   turtles?
  


17       A.    And they have a question mark in parentheses
  


18   next to happy, indicating that perhaps they weren't
  


19   quite so happy.
  


20       Q.    As someone who's looked at a lot of
  


21   historical newspapers and accounts of boating, does
  


22   that sound like a successful trip to you?
  


23       A.    No.
  


24       Q.    They are 12 miles from Phoenix when this
  


25   happens, right?
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 1       A.    Right.
  


 2       Q.    Do you know how far it is from Phoenix to the
  


 3   Gila?
  


 4       A.    I'm not sure, exactly.  But I did want to
  


 5   comment on the fact that they were seen, that
  


 6   phraseology there, wading in the water up to their
  


 7   knees, which indicates to me we don't know exactly
  


 8   where they were when they were seen, quote/unquote, or
  


 9   by whom, for that matter.
  


10       Q.    So you can't tell from this article whether
  


11   the portion where they were wading in mud and water up
  


12   to their knees pulling their boat was on the Salt or on
  


13   the Gila, is that what you're saying?
  


14       A.    That's what I'm saying.
  


15       Q.    Anything else about this particular article?
  


16       A.    No.
  


17       Q.    The next article under Tab 6, can you tell us
  


18   what paper that's from and when it was published?
  


19       A.    This is the Arizona Gazette, again,
  


20   December 3rd, 1881.
  


21       Q.    Is that one of the articles that Mr. Fuller
  


22   cites on Slide 164 of his PowerPoint?
  


23       A.    Correct.
  


24       Q.    Again, this is another one-paragraph article;
  


25   is that right?
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 1       A.    That's right.
  


 2       Q.    This one actually talks about the boat
  


 3   busting?
  


 4       A.    Yes.
  


 5       Q.    So we know whether it was Yuma or bust.  At
  


 6   least part of it was busted; is that right?
  


 7       A.    That's what it says.
  


 8       Q.    Talks about the crew enduring great
  


 9   hardships, being compelled to wade in the water the
  


10   greater portion of the time and push the craft ahead of
  


11   it.  Do you see that?
  


12       A.    I do.
  


13       Q.    And on Mr. Fuller's table for this account,
  


14   he actually lists this as a successful boating trip; is
  


15   that right?
  


16       A.    Yes, he does.
  


17       Q.    Does this sound to you like a successful
  


18   boating trip?
  


19       A.    No, it doesn't.  It sounds like an
  


20   excruciatingly difficult boating trip, and they also
  


21   ran out of liquor.
  


22                  MR. SPARKS:  That would ruin the trip
  


23   for me for sure.
  


24   BY MR. MCGINNIS:
  


25       Q.    Anything else you have to say about the Yuma
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 1   or Bust expedition or the article?
  


 2       A.    If you go to the -- look at the -- the very
  


 3   last sentence reads "The Yuma papers may enlighten us
  


 4   as to which account is correct, unless they have been
  


 5   bought off."
  


 6             The article indicates the possibility that it
  


 7   might have been successful or the possibility that it
  


 8   wasn't successful, and so the Phoenix paper, being the
  


 9   Arizona Gazette, is saying we need to know from
  


10   somebody on the scene as to the accuracy of the --
  


11   which it was.
  


12       Q.    Have you seen any articles in the record or
  


13   in your research, other than these two articles, that
  


14   talk about that trip?
  


15       A.    No.
  


16       Q.    Number 7 there on the table on the front of
  


17   C048 is Willcox and Andrews, canvas skiff, February
  


18   1883.  Do you see that?
  


19       A.    I do.
  


20       Q.    And if you look on Slide 165 of Mr. Fuller's
  


21   PowerPoint, Exhibit Land Department 364, is that the
  


22   Willcox and Andrews trip?
  


23       A.    Yes.
  


24       Q.    Does Mr. Fuller, at the bottom of that slide,
  


25   cite his support for that account?
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 1       A.    He cites the Arizona Gazette, February 14th,
  


 2   1883.
  


 3       Q.    Okay.  Turn over to Tab 7 under Exhibit C048.
  


 4   You'll see a slip sheet that says 248?
  


 5       A.    I do.
  


 6       Q.    If you look at the full version of that
  


 7   article or at least as full as there is in the record,
  


 8   can you tell me what paper that was published in and
  


 9   what date it was published?
  


10       A.    Arizona Gazette, Phoenix, Arizona; Wednesday,
  


11   February 14th, 1883.
  


12       Q.    Is that the same paper and date that are
  


13   cited on Mr. Fuller's Slide 165?
  


14       A.    Yes, that's correct.
  


15       Q.    My understanding is this Land Department's
  


16   Exhibit 248, which is in the record as part of C018.
  


17             Let's look at this article.  There's a bigger
  


18   version on the prior page, Jeff.  There you go.
  


19             This is yet another one-paragraph article,
  


20   right?
  


21       A.    Correct.
  


22       Q.    It talks about going from, apparently,
  


23   McDowell to Barnum's Pier?
  


24       A.    Yes.
  


25       Q.    Do you know where Barnum's Pier is?
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 1       A.    No, I don't.
  


 2       Q.    So we don't know how long this trip was?
  


 3       A.    No.  It's somewhere near the Salt River
  


 4   Valley Canal.
  


 5       Q.    This article refers to the folks as jolly
  


 6   mariners.  Do you see that?
  


 7       A.    Yes, I do.
  


 8       Q.    As a historian who has done a lot of work
  


 9   with historical newspapers in the West, does that mean
  


10   anything to you?
  


11       A.    It's sarcasm or just sort of trying to
  


12   highlight the uniqueness of the article.
  


13       Q.    Do you still have Exhibit 364 there in front
  


14   of you, Mr. Fuller's PowerPoint?
  


15             This was a February trip; is that right?
  


16       A.    Yes.
  


17       Q.    The red box he has on his hydrograph, it's
  


18   pretty high flows, right?
  


19       A.    My understanding as a layperson, that's what
  


20   it means.
  


21       Q.    Do you have anything else to say about the
  


22   Willcox and Andrews trip?
  


23       A.    Just one more point on the zoom version.  Not
  


24   only does it have the term "jolly mariners," but if you
  


25   look at the very first sentence of the zoom version,
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 1   "The Salt River is a navigable stream and should be
  


 2   included in the river and harbor appropriation bill."
  


 3             I would take this as sarcasm that sort of
  


 4   goes hand in hand with the term "jolly mariners."  It's
  


 5   just sort of making a little bit of fun of what the
  


 6   article is talking about.
  


 7       Q.    As far as you know, was the Salt River
  


 8   ever included in the river and harbor appropriation
  


 9   bill?
  


10       A.    Not that I'm aware of.
  


11       Q.    Anything else on the Willcox and Andrews
  


12   trip?
  


13       A.    No.
  


14       Q.    Okay.
  


15                  CHAIRMAN NOBLE:  Mr. McGinnis?
  


16                  MR. MCGINNIS:  Yes, sir.
  


17                  CHAIRMAN NOBLE:  Can we take ten?
  


18                  MR. MCGINNIS:  Yes, sir.
  


19                  CHAIRMAN NOBLE:  And we'll come back.
  


20                  (A recess was taken from 11:04 a.m. to
  


21   11:15 a.m.)
  


22                  CHAIRMAN NOBLE:  Okay, are we ready?
  


23                  MR. MCGINNIS:  I'm ready.
  


24                  CHAIRMAN NOBLE:  Mr. McGinnis.
  


25                  MR. MCGINNIS:  Yes, Mr. Chairman.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 17      03/10/2016 3645


  


 1   BY MR. MCGINNIS:
  


 2       Q.    Dr. Littlefield, I think when we went to
  


 3   break, we were up to account Number 8 on Mr. Fuller's
  


 4   table in Exhibit C048, which is Meadows in a boat,
  


 5   1883; is that right?
  


 6       A.    That's my understanding.
  


 7       Q.    If you look on Slide 167 of Mr. Fuller's
  


 8   PowerPoint, Exhibit 364, is that the Meadows account?
  


 9       A.    Yes, it is.
  


10       Q.    And what source does he cite there?
  


11       A.    Mr. Fuller cites the Arizona Republican, a
  


12   Phoenix newspaper, October 4, 1909.
  


13       Q.    If you look on Tab 8 of Exhibit C048, the big
  


14   272 page divider there on the front?
  


15       A.    I see that.
  


16       Q.    Can you look at the full version of that
  


17   article and tell me what newspaper that was in and when
  


18   it was published?
  


19       A.    On the full version of the newspaper, it's
  


20   indicated it's the Arizona Republican, which, as I
  


21   said, is published in Phoenix, and it was October 4,
  


22   1909.
  


23       Q.    Is that the same newspaper article that
  


24   Mr. Fuller cited on Slide 167 of his PowerPoint?
  


25       A.    Yes.
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 1       Q.    For the record, this is State Land Department
  


 2   Tab Number 272 as part of C018.
  


 3             And have you reviewed this article
  


 4   previously?
  


 5       A.    Yes, I have.
  


 6       Q.    This article is a rendition of a boating
  


 7   account that reportedly occurred about 26 years
  


 8   previously; is that right?
  


 9       A.    That's right.
  


10       Q.    So the newspaper is 1909, is that what you
  


11   just said?
  


12       A.    Yes.
  


13       Q.    And in the article it talks about Mr. Meadows
  


14   taking a trip in 1883?
  


15       A.    Right.
  


16       Q.    Does the time that's passed since the
  


17   account, before the newspaper was published, play into
  


18   the credibility of this article at all in your mind as
  


19   a professional historian?
  


20       A.    For the same reason that I discussed earlier
  


21   with the other retrospective, it depends a lot on what
  


22   people's memories were and/or the accuracy of their
  


23   research in finding this information.  So as I
  


24   indicated at the beginning of our newspaper testimony,
  


25   the further you get in time or geographic distance from
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 1   a particular event, the more suspect you need to be
  


 2   about the accuracy of the information.
  


 3       Q.    Is there anything in this article that says
  


 4   what month in 1883 this attempt occurred?
  


 5       A.    I think the article says, unless I'm reading
  


 6   it wrong, that it happened in 1882.  Am I reading that
  


 7   wrong?
  


 8       Q.    Well, if you read the article, it talks about
  


 9   him losing a brother.  You see where I'm pointing
  


10   there, losing a brother in a fight with the Apache; is
  


11   that right?
  


12       A.    Oh, yeah, I see the 1883.  I'm sorry.
  


13       Q.    And so did it look like the attempt to boat
  


14   happened in 1882 or 1883?
  


15       A.    1883.
  


16       Q.    But there's nothing here that talks about
  


17   what month in 1883, does it?
  


18       A.    That's correct.
  


19       Q.    So we don't have any idea about what the
  


20   level of flows could have been?
  


21       A.    I wouldn't know anyways, nonhydrologist.
  


22       Q.    This article also talks about the 1883
  


23   attempt being the first attempt, with success attending
  


24   him, to navigate the waters of the Salt River between
  


25   Livingstone and Tempe.  Do you see that?
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 1       A.    I do.
  


 2       Q.    There's several of these articles that refer
  


 3   to something as being the first attempt to float the
  


 4   Salt River, aren't there?
  


 5       A.    Quite a few of them say they're the first
  


 6   attempt.
  


 7       Q.    Could they have all been the first attempt?
  


 8       A.    No, they couldn't all be the first attempt.
  


 9       Q.    This one talks about -- on this trip they
  


10   talk about the boat in a box canyon getting hung up on
  


11   the rocks.  Do you see that?
  


12       A.    I do.
  


13       Q.    They actually had to roll more rocks in the
  


14   water to raise the water enough -- high enough to float
  


15   the boat clear.  Do you see that?
  


16       A.    Yes.
  


17       Q.    And, again, this article is -- the article is
  


18   26 years later, correct?
  


19       A.    Right.
  


20       Q.    Let's go to the full version of this article,
  


21   Jeff.
  


22             This article is part of a larger article,
  


23   isn't it, that talks about Roosevelt Lake; isn't that
  


24   correct?
  


25       A.    That's correct.  The left hand column is
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 1   labeled "The Riotous Waters of Lake Roosevelt."
  


 2       Q.    And this particular article, the portion
  


 3   about Mr. Meadows -- actually, go down a little bit
  


 4   Jeff. -- is in the middle of that big article about the
  


 5   lake; is that correct?
  


 6       A.    Yes.
  


 7       Q.    Is there anything else you have, you want to
  


 8   say about this particular account Number 8?
  


 9       A.    No.  We've covered everything that I had in
  


10   mind.
  


11       Q.    Mr. Fuller on his table, on this account
  


12   Number 8, lists this as commercial.  Do you see that on
  


13   his table on the front of Page C048?
  


14       A.    Yes.
  


15       Q.    Does anything in that article strike you as
  


16   being particularly commercial?
  


17       A.    I don't see anything that would lead me to
  


18   believe it was a commercial boating attempt.
  


19       Q.    And I think you said you didn't have anything
  


20   else to say about that particular account?
  


21       A.    No, I do not.
  


22       Q.    Okay.  Number 9 on Exhibit C048 in
  


23   Mr. Fuller's table is Burch, flat boat, June 1885.  Do
  


24   you see that?
  


25       A.    Yes, I see that.
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 1       Q.    Okay.  If you look on Slides 168, 169 and 170
  


 2   of Mr. Fuller's PowerPoint, Exhibit 364 from the State
  


 3   Land Department, do those three slides all talk about
  


 4   the Burch trip?
  


 5       A.    Yes, they do.
  


 6       Q.    And he lists several different newspaper
  


 7   article on those slides, doesn't he?
  


 8       A.    Yes.
  


 9       Q.    He lists June 3rd, 1885; is that correct?
  


10       A.    Yes.
  


11       Q.    June 5th, June 6th and June 8th, all on
  


12   Slide 168?
  


13       A.    Correct.
  


14       Q.    All from the Arizona Gazette?
  


15       A.    Right.
  


16       Q.    And then on Slides 169 and 170 he cites to
  


17   the Arizona Herald, 1885.  Do you see that?
  


18       A.    Right.
  


19       Q.    Okay, let's turn now to Tab 9 in
  


20   Exhibit C048.  The first article has a big 132 on the
  


21   front, and this article did not have the full page on
  


22   it when the Land Department submitted it.  I'm going to
  


23   hand you, though, what is in the record as the Arizona
  


24   State Land Department's first combined supplemental
  


25   submission of evidence.
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 1             Will you look on that submission signed by
  


 2   Mr. Slade and tell me what they list as their Tab 132?
  


 3       A.    Tab 132?
  


 4       Q.    Yeah.  Just there's a list of their exhibits.
  


 5   132.
  


 6       A.    The left-hand column are tab numbers?
  


 7       Q.    I'm assuming that.
  


 8       A.    Yes, they list for Tab 132, Arizona Gazette,
  


 9   June 3rd, 1885.
  


10       Q.    Is that one of the articles that Mr. Fuller
  


11   cites on Slide 168 of his PowerPoint?
  


12       A.    Yes.
  


13       Q.    Okay.  So 132 here -- you can set that aside
  


14   for a minute.  You can set that aside for a minute.
  


15       A.    Okay.
  


16       Q.    132 now under Tab 9 in Exhibit C048 is an
  


17   article, and it does deal with the Burch trip; is that
  


18   correct?
  


19       A.    Yes.
  


20       Q.    And this article says the participants in
  


21   this trip were five men; is that right?
  


22       A.    Yes.
  


23       Q.    Okay.  And it lists Burch, Meadows, and Lou
  


24   Robinson among those?
  


25       A.    Right.  They don't name the other two.
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 1       Q.    Talks here they're talking about they were
  


 2   going to set out to explore the Salt River Canyon, said
  


 3   to be about 60 miles long and through which a boat was
  


 4   never known to pass.
  


 5             Do you see that?
  


 6       A.    Yes.
  


 7       Q.    Is this another one where they seem to be
  


 8   saying this is the first attempt for a particular
  


 9   stretch of the river?
  


10       A.    Correct.
  


11       Q.    Also, it talks about numerous projecting
  


12   boulders make the trip a hazardous one.  Do you see
  


13   that?
  


14       A.    Yes.
  


15       Q.    And on this particular article, which is from
  


16   June 2nd, it talks about these folks starting out
  


17   yesterday, which would have been June 1st, 1885; is
  


18   that right?
  


19       A.    Yes.
  


20       Q.    Okay.  Do you have anything else to say about
  


21   this particular article?
  


22       A.    One information, one point on it is if you go
  


23   in the blowup, the zoom version, the sentence that you
  


24   were just discussing that starts with "The rapids with
  


25   numerous projecting boulders make the trip a hazardous
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 1   one, but the party have a staunch craft, 18 feet long
  


 2   by five feet wide," and the part that I think is
  


 3   important here, "and are confident of accomplishing the
  


 4   passage of the cañon without any mishaps."
  


 5             In other words, they may have left already,
  


 6   but there's no information on the outcome, at least in
  


 7   this article.
  


 8       Q.    This is sort of a bon voyage article?
  


 9       A.    Yes, but it doesn't talk about whether they
  


10   actually finished the voyage.
  


11       Q.    Okay.  If you move on now on Tab 9, the next
  


12   one has a big slip sheet that says 133.  Do you see
  


13   that?
  


14             Again, the State Land Department did not
  


15   submit a full page version of this article, but if you
  


16   pull up that other document that I just gave you, can
  


17   you tell me what they list as their Exhibit 133?
  


18       A.    They list as their Tab 133 the Arizona
  


19   Gazette, June 5, 1885.
  


20       Q.    And is that also one of the articles that
  


21   Mr. Fuller cites on Slide 168 of his PowerPoint?
  


22       A.    Yes, it is.
  


23       Q.    And does this article also deal with the
  


24   Burch trip?
  


25       A.    Yes.
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 1       Q.    And in this article on June 5th, they list
  


 2   the participants as James Logan, William Burch, Jim
  


 3   Meaders, and William Robinson.  Do you see that?
  


 4       A.    Yes.
  


 5       Q.    So they have four people in the boat on this
  


 6   account, as opposed to the five that was in the other
  


 7   one?
  


 8       A.    Right.
  


 9       Q.    And here they say the trip took six days?
  


10       A.    Yes, it does.
  


11       Q.    Okay.  Also, it talks about on one occasion
  


12   the boat wrecked, losing their provisions, firearms,
  


13   et cetera.  Do you see that?
  


14       A.    I do.
  


15       Q.    So this one says they started yesterday.
  


16   Yesterday they started.  So yesterday on June 5th would
  


17   have been June 4, right?
  


18       A.    Right.
  


19       Q.    So does that conflict with the June 3rd
  


20   article that said they started yesterday?
  


21       A.    Yes.  And I might add and shed a little light
  


22   on the possible reason for the conflict.
  


23       Q.    Sure.
  


24       A.    If you look at the article that was under
  


25   Tab 132 of C048.
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 1       Q.    Yes.
  


 2       A.    If you look down at the very bottom of the
  


 3   blowup, this particular article is quoted as having
  


 4   been information from the Silver Belt, which was a
  


 5   Globe newspaper, and -- but, in other words, the
  


 6   information, it was published in the Arizona Gazette,
  


 7   but the information came from the Silver Belt, a Globe
  


 8   newspaper.
  


 9             And if you go back to Number 133, at the very
  


10   top of 133 on the blowup, again, you see that this is
  


11   from the Silver Belt, and it says "In our issue of last
  


12   Wednesday," the one we just discussed, "we published an
  


13   extract from the Silver Belt relative to the
  


14   exploration..."
  


15             Again, this is from a Globe paper.  So this
  


16   is one of the problems with historical newspapers.
  


17   This is a paper quoting a newspaper -- or not quoting;
  


18   relaying information that another newspaper has sent to
  


19   them.  And that may be part of the reason why we're not
  


20   seeing a consistency in the number of days involved.
  


21       Q.    So in terms of the story published in the
  


22   Arizona Gazette, you can tell from this article that
  


23   it's at least secondhand, because they got it from the
  


24   Silver Belt; is that right?
  


25       A.    Right.
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 1       Q.    And the Silver Belt, we don't know if they
  


 2   saw it personally or got it from somebody else; is that
  


 3   correct?
  


 4       A.    That's correct.
  


 5       Q.    Okay.  Do you have anything else to say about
  


 6   this particular article?
  


 7       A.    In the zoom version, which I guess is the
  


 8   only one we have, about halfway down, the article
  


 9   states "Through the box cañon of the Salt river the
  


10   banks frequently towered above them over 1,000 feet,
  


11   and on one occasion they were wrecked, losing
  


12   provisions, fire arms, etc."
  


13             And if you go down to the next sentence, "The
  


14   object of the trip was to determine whether saw logs
  


15   could be rafted to the lower Salt river, and the
  


16   undisputed conclusion is that such work can be
  


17   successfully carried on."
  


18             To me, this is another example of boosterism
  


19   and wishful thinking.  It doesn't mean, necessarily,
  


20   that they can or can't, but they certainly hope so.
  


21             And that particular point is demonstrated if
  


22   you go to the very last sentence.  "If experience
  


23   should demonstrate that saw logs can be successfully
  


24   floated from the timber regions to this portion of the
  


25   Salt river, then the benefits derived from this
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 1   exploration cannot be over-estimated."
  


 2             So, in other words, the previous sentence
  


 3   that said that the undisputed conclusion that such work
  


 4   can be successfully carried on is in conflict with the
  


 5   very last sentence that says we don't know whether it
  


 6   will be capable of doing that, but we certainly hope
  


 7   so.
  


 8       Q.    Have you seen any subsequent articles that
  


 9   talk about that type of log/timber floating being
  


10   actually carried out on a commercial basis anywhere on
  


11   the Salt River?
  


12       A.    No.
  


13       Q.    Okay.  Anything else on this exhibit, this
  


14   Number 133?
  


15       A.    No.
  


16       Q.    Next tab on -- excuse me, next article under
  


17   Tab 9 on Exhibit C048 has a 134 cover sheet on it.  Do
  


18   you see that?
  


19       A.    Yes, I do.
  


20       Q.    Okay.  And this one actually does have the
  


21   header from the newspaper on it, doesn't it?
  


22       A.    Right.
  


23       Q.    What date and what newspaper is this from?
  


24       A.    It's the Arizona Gazette, published in
  


25   Phoenix, and it does say just June 6, but I'm confident
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 1   that that was also 1885.
  


 2       Q.    As a matter of fact, if you look on the other
  


 3   document I gave you from Mr. Slade's office, can you
  


 4   tell us what they list as Exhibit 134 under their tab
  


 5   number?
  


 6       A.    They list it as June 6th, 1885 as well.
  


 7       Q.    Okay.  And is June 6th, 1885 from the Arizona
  


 8   Gazette also one of the articles that Mr. Fuller cites
  


 9   on Slide 168 of his PowerPoint for the Burch trip?
  


10       A.    Yes.
  


11       Q.    This particular article says the trip took
  


12   five days.  Do you see that?
  


13       A.    Yes.
  


14       Q.    And that's a little bit different than what
  


15   they said in the prior article about it being six days?
  


16       A.    Right.
  


17       Q.    If you look at this article -- let's go to
  


18   the second page, Jeff. -- here in the second full
  


19   paragraph, it says "Timber exists in the Four Peak
  


20   range in large quantities.
  


21             Do you see that?
  


22       A.    Yes.
  


23       Q.    The Four Peaks are on the Salt downstream
  


24   from Roosevelt.  Do you know that?
  


25       A.    No, I didn't know that.
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 1       Q.    If this was a logging trip, would these folks
  


 2   have had a reason to talk about where there was timber
  


 3   along the river?
  


 4       A.    Yes, absolutely.
  


 5       Q.    And here they're talking about there being
  


 6   timber available in the Four Peaks?
  


 7       A.    Right.
  


 8       Q.    Also here they talk about, on the other side
  


 9   of that same page, the other article -- excuse me, the
  


10   other column says "This in itself is an important
  


11   discovery, for the reason that it will open to this
  


12   valley the timber belt of the Sierra Anche, which is
  


13   undoubtedly the best and most extensive in the
  


14   territory."
  


15             Do you see that, right there?
  


16       A.    Yes, I see that.
  


17       Q.    Do you know where the Sierra Anchas are?
  


18       A.    Much further upstream, I believe.
  


19       Q.    Up around the area of Roosevelt Lake?
  


20       A.    Yes.
  


21       Q.    This one also refers to this particular trip
  


22   as a desperate undertaking.  Do you see that?
  


23       A.    Among many comments about how daring and
  


24   risky it was.
  


25       Q.    And this report also says it comes from,
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 1   actually, an interview with one of the participants.
  


 2   Do you see that on the first page?
  


 3             "Last evening the Gazette reporter
  


 4   interviewed John Meaders."  He's one of the
  


 5   participants in the trip himself, right?
  


 6       A.    Right.  I think during some of the earlier
  


 7   testimony there was quite a bit of discussion about
  


 8   whether he was the same as Meadows, but I'm fairly
  


 9   certain it's the same person.
  


10       Q.    It says they interviewed Meaders yesterday.
  


11       A.    Right.
  


12       Q.    So this is a June 6th article.  Says he
  


13   interviewed him yesterday, which would have been
  


14   June 5th, right?
  


15       A.    Right.
  


16       Q.    In one of the other articles it appeared to
  


17   say that they started on June 2nd?
  


18       A.    Right.
  


19       Q.    And then we've got other articles saying the
  


20   trip took five and another article says six days?
  


21       A.    Right.
  


22       Q.    Is that common in looking at historical
  


23   newspapers, that some of the facts in different
  


24   articles don't appear to be consistent?
  


25       A.    Yes, and that's why you need to corroborate
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 1   any given article, either with multitudes of other
  


 2   articles or with other historical documents, to flesh
  


 3   out what is the most likely date or information
  


 4   involved.
  


 5       Q.    And is that something that you learned as
  


 6   part of your coursework to get your Master's degree and
  


 7   Ph.D. degree in history and over your course of years
  


 8   as a professional historian?
  


 9       A.    Yes.
  


10       Q.    One other thing in this article on that first
  


11   page talks about they -- where is that?  "Before
  


12   entering the second cañon the bed of the stream narrows
  


13   to only 11 feet."
  


14             Do you see that?
  


15       A.    Could you --
  


16       Q.    Right there, on the first page.
  


17       A.    Yes, I see that.
  


18       Q.    Okay.  So these folks who apparently went
  


19   down along the river saw a place where the river was
  


20   only 11 feet wide?
  


21       A.    Right.
  


22       Q.    And, as a matter of fact, later on in the
  


23   article they talk about the possibility of building a
  


24   dam that only has to be 11 feet wide at the bottom?
  


25       A.    Right.
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 1       Q.    Okay.  And these were guys that were trying
  


 2   to figure out whether timber would go down the river?
  


 3       A.    Correct.
  


 4       Q.    This is another one, isn't it, where the boat
  


 5   actually turned over at least once?  Do you recall
  


 6   that?
  


 7       A.    Yes.
  


 8       Q.    Let's go to the -- I guess it's the second
  


 9   page of this article, Jeff.  Toward the bottom on the
  


10   right.  Can you blow that up just a little bit?  There
  


11   you go.
  


12             This article says, in talking about the Salt
  


13   River, it says "The water flows very swiftly through
  


14   most portions of the cañon, and its depth varies from
  


15   six to twenty feet, the stream being held in very
  


16   narrow limits."  Do you see that?
  


17       A.    Yes.  You're talking about the left-hand
  


18   column, not the right.
  


19       Q.    Yes, left-hand column.
  


20       A.    Right.  Correct.
  


21       Q.    So here you're talking about -- this part of
  


22   the river at least they're talking about being 6 feet,
  


23   but it's really fast and narrow?
  


24       A.    Right.
  


25       Q.    Okay.  Let's go to the other column, Jeff.
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 1             You talked some about all the discussion in
  


 2   here of excitement and dangers and the hazards.  This
  


 3   one says the trip was not without the excitement and
  


 4   pleasures, as well as dangers.
  


 5             Do you see that?
  


 6       A.    Yes.
  


 7       Q.    Again, that's somebody writing about this
  


 8   particular trip after having just interviewed somebody
  


 9   who was on the trip itself?
  


10       A.    Correct.
  


11       Q.    Later on they say "Dashing along in a frail
  


12   craft in some instances at a rate of twenty miles an
  


13   hour, and the banks of the stream rising above them on
  


14   either side to a height of 100 feet [sic], is of course
  


15   sufficiently exciting to satisfy the most adventurous."
  


16             Do you see that?
  


17       A.    I do.
  


18       Q.    Again, is that another portion that kind of
  


19   gives a flavor of what Meaders was talking about about
  


20   how his trip went?
  


21       A.    Correct.
  


22       Q.    And then you go on down here and it talks
  


23   about in one case of -- "In case of losing their vessel
  


24   in the cañon but one recourse would be left, that of
  


25   swimming down the stream to a break in one bank or
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 1   another and that might not be encountered for a
  


 2   distance of twenty miles."
  


 3       A.    Yes, I see that.
  


 4       Q.    So at least on this particular stretch that
  


 5   these folks were on, there was no place that they could
  


 6   get to shore on the bank for maybe 20 miles?
  


 7       A.    Right.
  


 8       Q.    In the sentence just prior to that they talk
  


 9   about their boat being upset and all their supplies
  


10   lost, right?
  


11       A.    Yes.
  


12       Q.    Do you have anything else to talk about or
  


13   mention in terms of this exhibit that's numbered 134
  


14   here under Tab 9?
  


15       A.    We don't have to go back to the first page,
  


16   but I think one of the significant points that came out
  


17   of this particular article is that -- well, let's do go
  


18   back to the first page of it.
  


19             The right-hand column, right about the middle
  


20   of the column, "Before entering the second cañon the
  


21   bed of the stream narrows to only 11 feet.  This
  


22   discovery is perhaps the most important made, simply
  


23   through the fact that a dam may be placed across the
  


24   river at that point, and at comparatively small
  


25   expense, which would form a reservoir or lake of fully
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 1   20 miles in length."
  


 2             To them, the important point of this
  


 3   particular boating expedition is not so much that it
  


 4   was a boating expedition, but that they discovered a
  


 5   good place to build a dam.
  


 6             And then with all of the discussion that
  


 7   happens mostly on the second page, if we could go back
  


 8   to the second one, in the left-hand column, about
  


 9   two-thirds of the way down -- let's see if I can --
  


10   there we go.  "The boat on one occasion shot under a
  


11   cave, but a few feet high, and where its inmates
  


12   commenced to fear that the end had come; and here the
  


13   fish were so thick that the boat floated on their
  


14   backs."
  


15             This was just another example of how
  


16   dangerous the trip was.  So it sort of underscores to
  


17   me that they viewed the trip as being more important
  


18   for having discovered the good dam location than for
  


19   the possibility of boating down the river at this
  


20   location.
  


21       Q.    Okay.  The next one there under Tab 9 on
  


22   Exhibit C048 has a 135 divider sheet in it.  Do you see
  


23   that?
  


24       A.    Yes.
  


25       Q.    Again, this one doesn't have the full page,
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 1   but can you look on Mr. Slade's document that I handed
  


 2   you earlier and tell me what they said was Tab 135 that
  


 3   they submitted?
  


 4       A.    Mr. Slade indicates that this was the Arizona
  


 5   Gazette, June 8th, 1885.
  


 6       Q.    And I keep saying Mr. Slade signed that.  Can
  


 7   you check and see who signed that document?
  


 8       A.    Yes, this document is signed Edwin W. Slade,
  


 9   III and Laura -- I'm not sure how to pronounce her last
  


10   name. -- Hachtel.
  


11       Q.    That's fine.
  


12             So Exhibit 135 would be then the June 8th,
  


13   1885 article --
  


14       A.    Correct.
  


15       Q.    -- according to that document?
  


16       A.    Yes.
  


17       Q.    Okay.  If you look on Slide 168 of
  


18   Mr. Fuller's PowerPoint, is the June 8, 1885 article
  


19   from the Arizona Gazette also one that Mr. Fuller cited
  


20   to the Commission as part of his testimony for the
  


21   Burch trip?
  


22       A.    Yes, it is.
  


23       Q.    This article here at 135, is that also about
  


24   the Burch trip?
  


25       A.    Yes.
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 1       Q.    And is this article, is it sort of a
  


 2   retraction of something that was said in the prior
  


 3   article?  Do you recall this article?
  


 4       A.    Yes.
  


 5       Q.    And is this a subsequent article where the
  


 6   paper has come back saying we said this was the first
  


 7   time this ever happened, but we now know of one other
  


 8   time where somebody went through the canyon?
  


 9       A.    Correct.
  


10       Q.    And they're talking about these folks,
  


11   Middleton and his brother-in-law Shute, going through
  


12   the canyon eight or ten years ago on foot?
  


13       A.    Right.
  


14       Q.    And so this prior trip they're talking about
  


15   wasn't in a boat; it was on foot?
  


16       A.    Right.
  


17       Q.    And here, there's a sentence down here where
  


18   they say, during this prior trip with Middleton and
  


19   Shute, "There was much less water in the stream than at
  


20   present."  Do you see that?
  


21       A.    Yes.
  


22       Q.    So does that imply to you, at least from a
  


23   qualitative sense, that there was relatively more water
  


24   in the river at the time of the Burch trip than there
  


25   had been sometime previously?
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 1       A.    Correct.
  


 2       Q.    And, again, this is the same paper that
  


 3   published the other articles about the Burch trip
  


 4   itself; is that right?
  


 5       A.    Right.
  


 6       Q.    Do you have anything else on this
  


 7   Exhibit 135?
  


 8       A.    No.
  


 9       Q.    Okay.  The next one, the next document under
  


10   Tab 9, has a divider sheet that says 131 there, right?
  


11       A.    Yes.
  


12       Q.    Can you tell me what Mr. Slade said in his
  


13   index about what 131 was?
  


14       A.    This was cited as coming from the Daily
  


15   Herald, June 9, 1885.
  


16       Q.    Okay.  And if you look at Slides 169 and 170
  


17   about the Burch trip, are those also slides about the
  


18   Burch trip?  Sorry, that was a horrible question.
  


19             Slides 169 and 170 in Mr. Fuller's
  


20   PowerPoint, do they deal with the Burch trip?
  


21       A.    Yes.
  


22       Q.    And do they cite Arizona Herald, 1885?
  


23       A.    I have no idea why this was included.
  


24       Q.    Okay.  My question was, though, on 169 and
  


25   170, those slides, does Mr. Fuller, in reference to the
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 1   Burch trip, cite the Arizona Herald from 1885?
  


 2       A.    No, he does not.
  


 3       Q.    On Slide 169 at the bottom, it doesn't say
  


 4   AZ Herald?
  


 5       A.    Oh, I'm on the wrong slide.  I'm sorry.
  


 6       Q.    Sorry.  1885.
  


 7       A.    Right, Arizona Herald, 1885.
  


 8       Q.    So there is -- this 131 under Tab 9 is from
  


 9   the Herald and it is 1885 and it talks about the Box
  


10   cañon of the Salt River, but as far as you can tell, it
  


11   doesn't really talk about the Burch trip; is that what
  


12   you're saying?
  


13       A.    Correct.  It's just very brief.  It says "In
  


14   years to come the Box cañon of the Salt river will be
  


15   utilized as a reservoir, from which may be drawn the
  


16   sustenance to millions of acres of soil producing
  


17   profitable crops."
  


18             And I don't see anything in here about a boat
  


19   trip in this article.
  


20       Q.    So do you think it's possible that what
  


21   Mr. Fuller was intending to cite on Slides 169 and 170
  


22   of his PowerPoint might have actually been some other
  


23   article from the AZ Herald in 1885 that is not the one
  


24   we have here, or do you know?
  


25       A.    Right, I -- you know, I just sort of wondered
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 1   to myself, and I have a little note here, why is this
  


 2   included?
  


 3       Q.    Do you have anything else about the Burch
  


 4   trip before we go on to the next one?
  


 5       A.    No.
  


 6       Q.    Okay.  Number 10 then on Mr. Fuller's table
  


 7   on the second page of Exhibit C048, Spaulding in a
  


 8   canoe, December 1888.  Do you see that?
  


 9       A.    Yes.
  


10       Q.    And if you look at Slides 171, 172 and 173 in
  


11   Mr. Fuller's PowerPoint, Exhibit 364, are those talking
  


12   about the Spaulding trip?
  


13       A.    Yes.
  


14       Q.    And what does Mr. Fuller cite on those pages?
  


15       A.    On Slides 171 and 172 he cites the Phoenix
  


16   Herald, December 12th, 1888; and on Slide -- did you
  


17   say 173 as well?
  


18       Q.    Yeah.
  


19       A.    He cites the USGS, 1897, Page 35.
  


20             Slide 173 appears to be some sort of graph of
  


21   discharge of the water of the Salt River.
  


22       Q.    Okay.  So 171 and 172, when they're talking
  


23   about the trip itself, cite the Phoenix Herald,
  


24   12-12-1888?
  


25       A.    Right.
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 1       Q.    Do you see that?
  


 2       A.    Yes.
  


 3       Q.    And I'll hand you a printout of the
  


 4   Commission's website that lists the exhibits.  Can you
  


 5   tell me -- it's pretty small print.  Can you tell me
  


 6   what they list there as 323 under C028?
  


 7       A.    They cite Phoenix Daily Herald,
  


 8   December 12th, 1888.
  


 9       Q.    Okay.  You can set that aside.
  


10             So the document under Tab 10 that has a big
  


11   323 cover sheet on it, is this an article about Major
  


12   Spaulding?
  


13       A.    Yes.
  


14       Q.    Okay.  Major Spaulding died during this trip,
  


15   right?
  


16       A.    Yes.  He was accidentally shot and killed.
  


17       Q.    Do we know where Major Spaulding started on
  


18   the Salt River on his trip down to his demise at Mesa
  


19   Dam?  Does it say in here they put the boat in at spot
  


20   X?
  


21       A.    No, it doesn't.  It just references the Mesa
  


22   Dam.
  


23       Q.    And he was a solder at Fort McDowell,
  


24   correct?
  


25       A.    Right.
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 1       Q.    But is there anything that says they started
  


 2   at Fort McDowell or any other particular place?
  


 3       A.    No.  It does say he was a commandant at Fort
  


 4   McDowell, but it doesn't identify where they started.
  


 5       Q.    Okay.  Anything else on the Spaulding account
  


 6   that you want to say?
  


 7       A.    No.
  


 8       Q.    Number 11 is Sykes in a canvas boat in the
  


 9   1890s on Mr. Fuller's table that is now on the second
  


10   page of C048.  Do you see that?
  


11       A.    I do.
  


12       Q.    If you look at Mr. Fuller's PowerPoint,
  


13   Exhibit 364, on Slide 175, could you tell me what
  


14   Mr. Fuller cites there?
  


15       A.    The Coconino Sun, September 7, 1945.
  


16       Q.    If you look under Tab 11 in Exhibit C048, the
  


17   first page is a cover sheet that says 18, and then the
  


18   second page is a newspaper article.  Can you tell me
  


19   what paper that article is from and what date it is,
  


20   particularly in the last page of that exhibit?
  


21       A.    It's the Coconino Sun, and the date is, if we
  


22   could go to the upper left-hand corner, September 7.
  


23   I'm not sure.  1947, I guess.  1945.
  


24       Q.    It's hard to read in that, what's on the
  


25   screen.
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 1       A.    It's hard to read.
  


 2       Q.    Is this an article about Mr. Sykes here on
  


 3   the page?
  


 4       A.    Yes.
  


 5       Q.    Do you know whether the Coconino Sun was
  


 6   published in Flagstaff?
  


 7       A.    No, I don't know.
  


 8       Q.    This article is another one, isn't it, that
  


 9   was written substantially after the time of the event?
  


10       A.    Substantially, yes.
  


11       Q.    As a matter of fact, in -- blow that up a
  


12   little bit, Jeff.
  


13       A.    Oh, actually, I just saw in one of my notes
  


14   here that Flagstaff is where the paper is published.
  


15       Q.    Okay.  Is that something you looked up?  Do
  


16   you know that?
  


17       A.    Yes.
  


18       Q.    This is Mr. Sykes' story from 1945, and
  


19   they're talking about what Mr. Sykes said.  Do you see
  


20   that?
  


21       A.    Yes.
  


22       Q.    And in the second paragraph there at the
  


23   beginning of the article, he says, "I think it was
  


24   about 52 years ago."
  


25       A.    Yes.
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 1       Q.    So the article in the paper would have been
  


 2   52 years after the fact, right?
  


 3       A.    It says, actually, in addition, it says
  


 4   "somewhere in the early nineties."
  


 5       Q.    Okay.  And he's not -- he even equivocates a
  


 6   little bit about how many years ago it was, doesn't he?
  


 7       A.    Right.
  


 8       Q.    If you move on down a little bit in that
  


 9   article, he's talking about where he starts up on the
  


10   Hassayampa, and so he says "About Christmastime, and
  


11   maybe in early January, it got so cold that our dog
  


12   didn't like it."
  


13             Do you see that?
  


14       A.    I do.
  


15       Q.    So the trip, his overall trip, started in
  


16   December or early January; would that be right?
  


17       A.    Yes, if he remembered it correctly.
  


18       Q.    And then go down some more, Jeff.  Right
  


19   there.  Stop.  Go up a little bit.  I'm sorry.
  


20             All right.  So he gets to start going down to
  


21   Phoenix in late December, early January; is that what
  


22   this says?
  


23       A.    Yes.
  


24       Q.    And he said it took him a few days to get to
  


25   Phoenix; is that right?
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 1       A.    Right.
  


 2       Q.    So he likely would have been to Phoenix by
  


 3   January, maybe February?
  


 4       A.    Right.
  


 5       Q.    Okay.  And then he builds a boat and goes
  


 6   down the river; is that right --
  


 7       A.    Yes.
  


 8       Q.    -- according to what he says here?
  


 9             So he says "We set about building a boat in a
  


10   corral, at that time somewhere near Five Points."
  


11             Do we have any idea where Five Points is?
  


12       A.    No, I don't.
  


13       Q.    Would you assume from the context of the
  


14   article that it was somewhere near Phoenix?
  


15             Jeff, don't move around too much, because
  


16   you're losing me.
  


17       A.    Yes.
  


18       Q.    But we don't know exactly where he started on
  


19   the river --
  


20       A.    No.
  


21       Q.    -- is that right?
  


22             Okay.  So it says "It was a good boat, with a
  


23   light wooden frame, canvas covered."  Is that right?
  


24       A.    Yes.
  


25       Q.    So he specifically built a pretty lightweight
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 1   boat, correct?
  


 2       A.    Right.
  


 3       Q.    Put some white lead and oil on the canvas; is
  


 4   that right?
  


 5       A.    Right.
  


 6       Q.    And then sold his burro and started off?
  


 7       A.    Right.
  


 8       Q.    Okay.  Go down some more, Jeff.
  


 9             Okay.  So, "We got a man with a wagon and a
  


10   team to haul our boat, bedding and grub to the nearest
  


11   point on the river that would float the boat"?
  


12       A.    Right.
  


13       Q.    So he built the boat, put it in a wagon, and
  


14   hauled it overland to someplace on the river?
  


15       A.    Correct.
  


16       Q.    And it says it's the nearest to Five Points,
  


17   but if we don't know where Five Points is, we really
  


18   don't know where he put it on the river; is that right?
  


19       A.    Right.
  


20       Q.    And he says when he got there, it put us at a
  


21   place where the water was about 15 or 20 feet wide and
  


22   a foot or so deep?
  


23       A.    Right.
  


24       Q.    So that's where he put in --
  


25       A.    Correct.
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 1       Q.    -- right?
  


 2             So then he says "Fortunately, the boat was of
  


 3   light construction, which we found later was what saved
  


 4   the situation."
  


 5             So he was glad he had a lightweight boat for
  


 6   this trip?
  


 7       A.    Right.
  


 8       Q.    Down a little bit, Jeff.  Right there.
  


 9             So he had breakfast, loaded his stuff up, and
  


10   shoving off, the river went dry on us.  Do you see
  


11   that?
  


12       A.    I do.
  


13       Q.    So went a half a mile and ran out of water.
  


14   Okay.
  


15             And then, basically, from your recollection
  


16   of this article, he basically had dust and sand for
  


17   pretty much the rest of the way down the Salt?
  


18       A.    That's what he said.
  


19       Q.    As a matter of fact, if you go over to the
  


20   next column, the last paragraph of that article, right
  


21   there, he says, "Perhaps to anyone else the obvious
  


22   thing to have done would be to make an inspection of
  


23   the wetness of the river at Phoenix before starting to
  


24   build the boat.  I admit that idea has some logic
  


25   behind it."
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 1             Do you see that?
  


 2       A.    I do.
  


 3       Q.    So he didn't even check to see if there was
  


 4   any water in the river before he went and built a boat?
  


 5       A.    Right.
  


 6       Q.    As a matter of fact, he implies in the next
  


 7   sentence that he wouldn't have built the boat if he had
  


 8   actually looked at the river first?
  


 9       A.    That's right.
  


10       Q.    Based on this article, would you say this was
  


11   a successful boating adventure on the Salt River?
  


12       A.    Not at all.
  


13       Q.    Maybe for the first half mile?
  


14       A.    At most.
  


15       Q.    Mr. Fuller, in his table, actually has this
  


16   as a yes for success, but he has an asterisk next to
  


17   it, right?
  


18       A.    Right.
  


19       Q.    Do you have anything more about the Sykes
  


20   trip?
  


21       A.    No.
  


22       Q.    Okay.  The next one in Mr. Fuller's table is
  


23   Number 12.  It's J.K. Day in a boat, spring of '92.  Do
  


24   you see that?
  


25       A.    Yes, I see that.
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 1       Q.    And the Commission's probably heard more
  


 2   about the Day trip between the Salt and the Gila than
  


 3   they want to know, but we'll cover this pretty quickly.
  


 4             If you go to Slide 176 on Mr. Fuller's
  


 5   PowerPoint, Number 364, can you tell me what he cites
  


 6   there on that page about the day trip?
  


 7       A.    This is the Arizona Sentinel, April 2nd,
  


 8   1892.
  


 9       Q.    If you then go to Tab Number 12 in
  


10   Exhibit C048, the first page of the cover sheet that
  


11   has a big 8 on it, and then there's an article there.
  


12   Do you see that?
  


13       A.    Yes.
  


14       Q.    Can you tell me where this paper is from and
  


15   when it was published?
  


16       A.    Yes.  I think you asked me earlier as to
  


17   where the Arizona Sentinel was published, and this
  


18   indicates it was published in Yuma, Arizona.
  


19       Q.    And for the record, it's my understanding
  


20   this is the Land Department's Exhibit Number 8.  It's
  


21   under C018.
  


22             Is this an article about the Day trip?
  


23       A.    Yes.
  


24       Q.    And this paper was published in Yuma; is that
  


25   right?
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 1       A.    Right.
  


 2       Q.    Let's go to the -- is that the biggest
  


 3   version we have, Jeff?  Blow that up a little bit.
  


 4   And, again, the Commission's heard a lot about this
  


 5   trip, so we'll be quicker on this one.
  


 6             This is the one they had a small boat and
  


 7   they ended up with a large quantity of fur; is that
  


 8   right?
  


 9       A.    Right.
  


10       Q.    And this is essentially a two-paragraph
  


11   article in the Yuma paper?
  


12       A.    Right.
  


13       Q.    Is there any description here of them
  


14   actually boating on the Salt River?
  


15             You might want to go down so he can see the
  


16   whole article.
  


17       A.    They do refer to the Rio Salado or the Salt
  


18   River.  It says the "Salt river was entered, from which
  


19   the trappers came down to the Gila."
  


20       Q.    Does it say anything about how their trip was
  


21   on the Salt or anything they encountered?
  


22       A.    No.
  


23       Q.    And they left Camp Verde, didn't they, in
  


24   September of 1881; is that right?
  


25       A.    Right.
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 1       Q.    And they arrived in Yuma, would have been
  


 2   March; is that correct?
  


 3       A.    Yes.
  


 4       Q.    This paper is published April 2nd, and it
  


 5   says they arrived last Sunday.  Do you recall that?
  


 6       A.    Correct.
  


 7       Q.    Which would have actually been toward the end
  


 8   part of March?
  


 9       A.    Right.
  


10       Q.    Do we have any idea, based on this article or
  


11   anything you've seen in the record, about when between
  


12   September of 1891 and March of 1892 they would have
  


13   been on the Salt River?
  


14       A.    No, and one of the questions this article
  


15   raised in my mind is why did it take them so long.  You
  


16   know, even if they were trapping, it struck me as a
  


17   rather long period of time to come from the Verde all
  


18   the way down to Yuma.
  


19       Q.    And this is also the article where they talk
  


20   about the trip being over 800 miles, right?
  


21       A.    Right.
  


22       Q.    And it's not really 800 miles from there
  


23   to --
  


24       A.    No.  I would guess it's a few hundred miles,
  


25   but I don't know exactly how many, but certainly not
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 1   800.
  


 2       Q.    Anything else to say about this account
  


 3   Number 12?
  


 4       A.    If we could go to the first column at the
  


 5   top, it just underscored to me -- "They arrived in Yuma
  


 6   on Sunday, having made the journey in a little less
  


 7   than six months."  It just struck me as a really long
  


 8   period of time, even allotting the fact that maybe they
  


 9   were trapping along the way.
  


10       Q.    Okay.  Number 13 is also, under Mr. Fuller's
  


11   table, another Day trip by J.K. Day in a boat, spring
  


12   pre- 1892.  Do you see that Number 14 on his table
  


13   that's now Exhibit C048?
  


14       A.    Number 13.
  


15       Q.    I'm sorry, 13.
  


16       A.    I think you said 14.
  


17       Q.    I probably did.
  


18       A.    Yes, I see that.
  


19       Q.    And this is the same article we just talked
  


20   about about Number 12, right?
  


21       A.    Yes.
  


22       Q.    If you can blow that up, Jeff.  Oh, down,
  


23   down a little more.
  


24             This article says "The distance traveled by
  


25   the Messrs. Day by river is a trip over 800 miles, and
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 1   is the fifth one made by J.K. Day."
  


 2             Do you see that?
  


 3       A.    Yep.
  


 4       Q.    As far as you know, from this article and the
  


 5   other things you reviewed in the record, is that one
  


 6   clause that says this is the fifth one made by J.K. Day
  


 7   the only support for Mr. Fuller's account Number 13,
  


 8   the other alleged four trips by Mr. Day?
  


 9       A.    As far as I know, yeah.  Are you talking
  


10   about under Purpose?
  


11       Q.    I'm talking about the number of the trips
  


12   prior to this particular one.
  


13       A.    Right.  I'm looking at the second page of
  


14   C048, which is Mr. Fuller's table, and under the
  


15   heading Purpose he indicates "Commercial 4 trips."
  


16       Q.    So the only support in the record for those
  


17   four trips is that eight or ten words, whatever that is
  


18   there in that one clause?
  


19       A.    Yes.
  


20       Q.    Anything else to talk about the Day brothers?
  


21       A.    No.
  


22       Q.    Okay.  Number 14 on this table, Mr. Fuller's
  


23   table in Exhibit C048, says Hudson River Company,
  


24   canvas boat, June 1893.  Do you see that?
  


25       A.    Yes.
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 1       Q.    And if you look at Slide 178 on Mr. Fuller's
  


 2   PowerPoint, Exhibit 364 from the Land Department, is
  


 3   this a slide relating to the Hudson 1893 account?
  


 4       A.    Correct.
  


 5       Q.    And what does Mr. Fuller cite here on
  


 6   Slide 178?
  


 7       A.    The Arizona Republican, June 2nd, 1893.
  


 8       Q.    And if you flip over to Tab 14 on
  


 9   Exhibit C048, the first one is a slide that -- a cover
  


10   sheet that has a 60, big 60 on it.  Do you see that?
  


11       A.    I do.
  


12       Q.    And then after that is a newspaper article.
  


13   Can you tell, from looking at the last page of that
  


14   exhibit, what newspaper that was in and where it was
  


15   published?
  


16       A.    This newspaper is the Arizona Republican,
  


17   which I know was published in Phoenix, Friday morning,
  


18   June 2nd, 1893.
  


19       Q.    Okay.  And this is -- is that the same
  


20   newspaper on the same day that was cited on Slide 178
  


21   of Mr. Fuller's PowerPoint?
  


22       A.    Yes.
  


23       Q.    And this is State Land Department Exhibit 60,
  


24   I believe, which is part of C018.
  


25             First of all, he lists this on his table as
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 1   the Hudson River Company.  Do you see that?
  


 2       A.    Yes.
  


 3       Q.    And it's actually the Hudson Reservoir and
  


 4   Irrigation company in the article; isn't that correct?
  


 5       A.    Correct.
  


 6       Q.    And is this another one where the newspaper
  


 7   was publishing information based upon a letter it had
  


 8   received from some other person?
  


 9             Look in the first line of the article.
  


10       A.    Yes.
  


11       Q.    So the --
  


12       A.    It indicates it was a letter from a W.A.
  


13   Farish, the chief engineer for the Hudson Reservoir and
  


14   Irrigation company's survey.
  


15       Q.    As a matter of fact, it refers to a private
  


16   letter.  Does that mean anything?
  


17       A.    Just that -- not really.  Just that it was
  


18   private, I guess.
  


19       Q.    Okay.  So Mr. Fuller has this account in his
  


20   table as happening in June 1893; is that right?
  


21       A.    Right.
  


22       Q.    And the newspaper is published dated
  


23   June 2nd, 1893; is that correct?
  


24       A.    Yes.
  


25       Q.    This article talks about a letter that was
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 1   received yesterday, which would have been June 1st,
  


 2   1893, talking about a trip last Monday.
  


 3       A.    Right.
  


 4       Q.    So wouldn't the trip have actually been in
  


 5   May and not in June?
  


 6       A.    Correct.
  


 7       Q.    And, again, we looked at the hydrograph
  


 8   earlier.  Do you recall whether the flows under
  


 9   Mr. Fuller's curve are different in May than they are
  


10   in June?
  


11       A.    Just that they're lower the later you go.
  


12       Q.    Okay.  With these folks in this trip on
  


13   account Number 14, were they doing a survey of possible
  


14   reservoir sites?
  


15       A.    I believe that's what the purpose of their
  


16   trip was.
  


17       Q.    And what's the title of this article?
  


18       A.    "Adventurous Passage," and the subtitle is
  


19   "The Trials of the Engineering Party."
  


20       Q.    In the body of the first paragraph, it talks
  


21   about "the adventures and difficulties attending the
  


22   passage of the eighteen miles of the canyon."
  


23             Do you see that?
  


24       A.    Yes.
  


25       Q.    So this is another one where, at least
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 1   according to the newspaper, it was an adventuresome,
  


 2   hazardous trip?
  


 3       A.    Correct.
  


 4       Q.    This one also talks about "the eighteen miles
  


 5   of canyon between the diversion dam and the exit of the
  


 6   river from Tonto Basin."
  


 7             Do you see that?
  


 8       A.    Yes.
  


 9       Q.    Do you know where the river comes out of
  


10   Tonto Basin?
  


11       A.    Near Granite Reef Dam.
  


12       Q.    Okay.  Could it --
  


13       A.    Or are you talking about Roosevelt Dam?
  


14       Q.    Well, do you know where the Tonto confluence
  


15   with the Salt is?
  


16       A.    Oh, yeah, near -- just upstream a little bit
  


17   from where Roosevelt Dam is today.
  


18       Q.    So if they're talking about 18 miles of
  


19   canyon between the diversion dam and the exit of the
  


20   river from Tonto Basin, could they be talking about the
  


21   area that's now under Roosevelt Dam?
  


22       A.    That's what I would assume.
  


23       Q.    And do you know which of Mr. Fuller's
  


24   segments that's in?
  


25       A.    Segment 3, I think.
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 1       Q.    He lists it as Segment 4 in this table.
  


 2   Could that be wrong?
  


 3       A.    Could be.
  


 4       Q.    And this is another one where they were using
  


 5   canvas boats; is that right?
  


 6       A.    Yes.
  


 7       Q.    And this one is also another one where the
  


 8   boats overturned at some point during the trip?
  


 9       A.    That's what it says, "and the occupants were
  


10   thrown in the water."
  


11       Q.    And it talks about two of the ribs on the
  


12   boat being smashed during the trip?
  


13       A.    Right.
  


14       Q.    It also talks about "the boat otherwise
  


15   nearly rendered unserviceable"?
  


16       A.    Correct.
  


17       Q.    Is this another one of those trips that you
  


18   would maybe find as a success or a boating trip --
  


19   would you say this was a successful boating trip, just
  


20   from reading the article?
  


21       A.    It sounds very unsuccessful to me.
  


22       Q.    One of the other things in this article,
  


23   toward the end of the next to the last paragraph, says
  


24   the -- I'm not sure I can -- can you blow it up just a
  


25   little bit right down there, Jeff?
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 1             "The largely precipitous sides of the canyon
  


 2   were scaled and the search for a spot sufficiently
  


 3   level for camping purposes occupied nearly five hours.
  


 4             Did it take them five hours to find a flat
  


 5   space to camp?
  


 6       A.    Yes.
  


 7       Q.    Anything else to talk about with respect to
  


 8   the Hudson account?
  


 9       A.    No.
  


10       Q.    Okay.  Number 15 on Mr. Fuller's table, the
  


11   second page of C048.  Actually, this is on the third
  


12   page.  Robinson in a boat, 1893.  Do you see that?
  


13       A.    Yes, I do.
  


14       Q.    If you go to Slide 179 of Mr. Fuller's
  


15   PowerPoint, is that a slide about the Robinson trip?
  


16       A.    Correct.
  


17       Q.    Can you tell me what source he cited on that
  


18   slide?
  


19       A.    He cites the Bisbee Daily Review,
  


20   October 6th, 1909.
  


21       Q.    Okay.  Look at Tab 15 from Exhibit C048.
  


22   There's a big 76 on the first page?
  


23       A.    Correct.
  


24       Q.    Can you tell me what newspaper this is from
  


25   and what date it was published?
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 1       A.    This is the Bisbee Daily Review from Bisbee,
  


 2   Arizona, Wednesday morning, October 6, 1909.
  


 3       Q.    Is that the same newspaper and date cited by
  


 4   Mr. Fuller on his Slide 179?
  


 5       A.    It is.
  


 6       Q.    This, I believe, is State Number 76 as part
  


 7   of C018.
  


 8             So the paper here was published in Bisbee,
  


 9   correct?
  


10       A.    Right.
  


11       Q.    Are you familiar with that that's quite a
  


12   distance from the Salt River?
  


13       A.    It's a long ways from the Salt River.
  


14       Q.    And the -- blow that up a little bit, Jeff,
  


15   and move it to the left.  The story -- that's really
  


16   hard.  Can you blow it up just a little bit more?  Go
  


17   down a little bit.  There you go.
  


18             The story talks about in 1893 a group headed
  


19   by Lieutenant Ives Robinson, with two other companions,
  


20   left Phoenix going down the Salt River by boat to Yuma.
  


21   Do you see that?
  


22       A.    Right.
  


23       Q.    And then on down, via the Colorado?
  


24       A.    Right.
  


25       Q.    Other than that one reference to the Salt


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 17      03/10/2016 3691


  


 1   River from 1893, do you know anything else in this
  


 2   entire article that makes any reference to the Salt
  


 3   River?
  


 4       A.    No.  And, in fact, to expand on that point,
  


 5   if you want me to.
  


 6       Q.    Sure.
  


 7       A.    In the right-hand column, if you go down
  


 8   about two-thirds of the way, where the paragraph begins
  


 9   "The party will proceed."
  


10             "The party will proceed by train to Guaymas."
  


11       Q.    Guaymas.
  


12       A.    Okay, Guaymas, and then they would head on
  


13   down from there.  So it sounds like, to me, that there
  


14   was really only one previous expedition that was
  


15   referenced in relation to the Salt River.
  


16       Q.    So the 1909 trip that they're talking about
  


17   that's going to happen after the article, that's going
  


18   to be -- is that going to be an overland trip?
  


19       A.    It doesn't say, but it does say at this point
  


20   they -- it doesn't say that they actually went.
  


21       Q.    Okay.  But it's clear to you from this
  


22   article that that trip is going to be by train, not by
  


23   boat on the Salt River?
  


24       A.    No, I think what I'm saying here is that it
  


25   referenced two previous expeditions, and only one of
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 1   them was referenced as being on the Salt River.
  


 2       Q.    Okay.  Let's go back to the part about the
  


 3   Salt River, the second paragraph.  Right there.
  


 4             So it talks about "going down the Salt River
  


 5   by boat to Yuma."  You saw that, right?
  


 6       A.    Right.
  


 7       Q.    Does the Salt River go to Yuma?
  


 8       A.    No, it feeds into the Gila and then the Gila
  


 9   goes to Yuma.
  


10       Q.    Okay.  Do you have anything else to say about
  


11   this article?
  


12       A.    On the right-hand column, going down to the
  


13   sentence beginning "The personel of the party is not
  


14   yet complete."
  


15       Q.    Okay.  Right there.
  


16       A.    "The personel of the party is not yet
  


17   complete, but to date will include," and then it lists
  


18   the people.  And then if you go down -- I'll comment on
  


19   that in conjunction to something else.  If you go down
  


20   on the same column to the paragraph that says "We
  


21   haven't yet completely made up our party," it just
  


22   underscores to me the uncertainty about whether this
  


23   expedition ever took place.  They were planning it,
  


24   undoubtedly; but it doesn't say that it took place.
  


25       Q.    And back to the one sentence that actually
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 1   does talk about the Salt River, it talks about it being
  


 2   in -- talks about being in 1893, right?
  


 3       A.    Yes.
  


 4       Q.    Does it say anything about what time of year
  


 5   it was?
  


 6       A.    No.
  


 7       Q.    So you have nothing else to say about
  


 8   Robinson?
  


 9       A.    No.
  


10       Q.    Okay.  Number 16 of Mr. Fuller's table is --
  


11                  CHAIRMAN NOBLE:  Mr. McGinnis?
  


12                  MR. MCGINNIS:  Yes, sir.
  


13                  CHAIRMAN NOBLE:  How about let's go to
  


14   lunch.
  


15                  MR. MCGINNIS:  How about it.
  


16                  CHAIRMAN NOBLE:  Okay, 1:30.
  


17                  (A lunch recess was taken from
  


18   12:12 p.m. to 1:33 p.m.)
  


19                  CHAIRMAN NOBLE:  We're back.  We're
  


20   ready to go, Mr. McGinnis.
  


21                  MR. MCGINNIS:  Yes, Mr. Chairman.
  


22   BY MR. MCGINNIS:
  


23       Q.    Dr. Littlefield, I think when we broke for
  


24   lunch, we might have just finished account Number 15 on
  


25   Mr. Fuller's table on what is now C048.  Is that your
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 1   recollection?
  


 2       A.    Yes.
  


 3       Q.    Okay.  Let's move on to 16, according to
  


 4   Mr. Fuller's table, is Adams and Evans in a flat boat,
  


 5   January 1895.  Do you see that in this table?
  


 6       A.    I do.
  


 7       Q.    Okay.  If you look on Slide --
  


 8                  CHAIRMAN NOBLE:  Oh, please, it was --
  


 9   you were okay.  We could actually hear you.
  


10                  MR. MCGINNIS:  Okay.
  


11   BY MR. MCGINNIS:
  


12       Q.    If you look on Slide 180 of Mr. Fuller's
  


13   PowerPoint, Exhibit 364, is that the Adams and Evans
  


14   account?
  


15       A.    Yes, it is.
  


16       Q.    Okay.  And does he cite his sources there on
  


17   Slide 180?
  


18       A.    Yes, he does.
  


19       Q.    Does he cite the Phoenix Herald,
  


20   February 18th and 25th, 1895; the Arizona Sentinel,
  


21   March 9th, 1895; and the Arizona Daily Herald from
  


22   February 18th, 1895?
  


23       A.    Yes.
  


24       Q.    Do you know whether they're actually two
  


25   different papers, one called the Arizona Daily Herald


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 17      03/10/2016 3695


  


 1   and one called the Phoenix Herald?
  


 2       A.    No, and typically around this time some of
  


 3   these newspapers were weeklies and then they switched
  


 4   to dailies, but they basically were the same paper.
  


 5   They just changed the title so it later reflected the
  


 6   change.
  


 7       Q.    Under Tab 16 on Exhibit C048, you'll find,
  


 8   should be some newspaper articles there.  The first
  


 9   one, there's a cover sheet with a big 360 on the front.
  


10   Do you see that?
  


11       A.    Yes.
  


12       Q.    The article behind that, can you tell from
  


13   looking at that what paper it's from and what date it's
  


14   from?
  


15       A.    The heading that's typed in on the top of the
  


16   page is Phoenix Daily Herald, 2-18, February 18th,
  


17   1895.
  


18       Q.    Okay.  And my understanding, for the record,
  


19   is that this is State Exhibit 360 under C029.
  


20             Dr. Littlefield, does this Phoenix Herald,
  


21   February 18th, 1895, article refer to the Adams and
  


22   Evans account?
  


23       A.    Yes.
  


24       Q.    And this one -- blow that up, Jeff. -- talks
  


25   about them coming down the Gila to Sacaton; do you see
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 1   that?
  


 2       A.    Yes.
  


 3       Q.    And it says "There," and assuming that means
  


 4   at Sacaton.  Is that what you would believe?
  


 5       A.    Yes.
  


 6       Q.    "There they disembarked and hauled their boat
  


 7   to Phoenix and after laying in provisions, etc., will
  


 8   leave tomorrow on the Salt river."
  


 9             Do you see that?
  


10       A.    Right.  Yes.
  


11       Q.    So is it your understanding from reading this
  


12   that the trip from Sacaton to Phoenix was overland when
  


13   it talks about them hauling their boat?
  


14       A.    That's -- yes.
  


15       Q.    And with respect to the Salt River portion of
  


16   the trip, at least in this article it's a prospective
  


17   article, isn't it?
  


18       A.    Right.  It doesn't confirm that they actually
  


19   went down the Salt.  It does confirm that they had
  


20   already traveled partway down the Gila.
  


21       Q.    It talks about -- it says they will leave
  


22   tomorrow on the Salt.  So it hasn't happened yet?
  


23       A.    That's correct.
  


24       Q.    Does it say anything in this article about
  


25   where on the Salt they would have put their boat in
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 1   when they started up, if they did?
  


 2       A.    No, and they could very well have changed
  


 3   their mind and decided to have it hauled back to the
  


 4   Gila and continue on the Gila, without doing any
  


 5   boating on the Salt.
  


 6       Q.    Okay.  But we just don't know from looking at
  


 7   this particular article, right?
  


 8       A.    That's right.
  


 9       Q.    Okay.  The next article -- well, do you have
  


10   anything else to say about this article in particular?
  


11       A.    No.
  


12       Q.    If you continue down through Tab 16 in
  


13   Exhibit C048, there's another slip sheet that says a
  


14   big 361 on it and then there's another article.  Do you
  


15   see that?
  


16       A.    Yes.
  


17       Q.    Can you tell me where that newspaper was
  


18   published and what date it was, according to the
  


19   exhibit?
  


20       A.    This is the Phoenix Daily Herald, Monday,
  


21   February 25, 1895.
  


22       Q.    And is that one of the articles that
  


23   Mr. Fuller cited on his Slide 180?
  


24       A.    Yes.
  


25       Q.    And the article that we just talked about
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 1   previously from the Phoenix Daily Herald,
  


 2   February 18th, 1895, is that another of the articles
  


 3   that Mr. Fuller cited on that Slide 180?
  


 4       A.    Yes.
  


 5       Q.    So with respect to the article on
  


 6   February 25th, which it's my understanding is
  


 7   State 361, part of C029, is this article also about the
  


 8   Evans and Adams trip, as best you understand?
  


 9       A.    Yes, and it has a letter written by Amos
  


10   Adams.
  


11       Q.    And if you look on this article, before it
  


12   gets to Adams' letter, do you see where it says "Gila
  


13   Bend, February 23"?
  


14       A.    Yes.  This is the Adams letter.  If you
  


15   scroll up a little bit further, you can see that it's
  


16   signed by him.
  


17       Q.    Okay.
  


18       A.    No, no, going the other way.  There you go.
  


19       Q.    Okay.  But where I said it says "Gila Bend,
  


20   February 23," that's where the letter itself starts; is
  


21   that right?
  


22       A.    That's correct.
  


23       Q.    Before it gets to that letter -- go up a
  


24   little bit, Jeff. -- it talks about "Amos Adams, one of
  


25   the two men who are making the trip from Graham county
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 1   to the Gulf of Mexico by boat and who passed through
  


 2   the Salt River valley about a week ago."
  


 3             Do you see that?
  


 4       A.    Yes.
  


 5       Q.    So in this paper, which was February 25th,
  


 6   1895, it says they went through the Salt River Valley
  


 7   as part of their trip about a week previously?
  


 8       A.    Correct.
  


 9       Q.    Which would have put them in the Salt River
  


10   Valley sometime in mid February?
  


11       A.    About February 18th or thereabouts.
  


12       Q.    So Mr. Fuller, on his table, for account
  


13   Number 16 has January 1895.  Do you see that?
  


14       A.    Yes.
  


15       Q.    But you think, from looking at the article
  


16   that we just looked at, it was more likely they were on
  


17   the Salt, if they were, sometime in mid February; is
  


18   that right?
  


19       A.    Correct.
  


20       Q.    Mr. Heilman, can you pull up Slide, I think
  


21   it was, 158 on Exhibit 364?
  


22             This was Mr. Fuller's slide about the
  


23   Vandermark and Kilgore trip that we already talked
  


24   about, right?
  


25       A.    Yes.
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 1       Q.    And I want you to look at the graph up in the
  


 2   upper right.  Again, realizing you're not a
  


 3   hydrologist, but you can look at a graph, can you tell
  


 4   us what it looks like the flow curve is different
  


 5   between January and February?  Would it be higher or
  


 6   lower in February?
  


 7       A.    I can't see the months on the bottom there.
  


 8             I just can't read that.
  


 9       Q.    Okay.  Do you know from listening to the
  


10   testimony whether the flow in February in the Salt
  


11   River is generally higher than January, or is that
  


12   something that's outside of what your knowledge base
  


13   is?
  


14       A.    That's outside my knowledge.
  


15       Q.    Okay.  Back to this Exhibit 361 under Tab 16,
  


16   do you have anything else to say about this particular
  


17   article?
  


18       A.    No.
  


19       Q.    This one does actually talk about them, their
  


20   voyage, being on the Salt, doesn't it?
  


21       A.    Yes.  It mostly describes the Gila, but it
  


22   does mention their voyage on the Salt and the Gila.
  


23       Q.    Okay, the next article under Tab 16 on
  


24   Exhibit C048 has a divider that says 363.  Do you see
  


25   that?
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 1       A.    Yes, I do.
  


 2       Q.    And can you tell from the exhibit what paper
  


 3   this is from and what date it was published?
  


 4       A.    This is the Arizona Sentinel, published
  


 5   March 9, 1895.
  


 6       Q.    And is that one of the articles that
  


 7   Mr. Fuller cites on Slide 180 of his PowerPoint --
  


 8       A.    Correct.
  


 9       Q.    -- for the Adams and Evans account?
  


10       A.    Yes.
  


11       Q.    Let's go to the blowup part of it, Jeff.  No,
  


12   there should be a prior page.  There we go.
  


13             And here in the part that's been highlighted
  


14   in the exhibit, it talks about Evans and Adams arriving
  


15   from Morenci on two-month voyage down the Gila; is that
  


16   right?
  


17       A.    That's correct.
  


18       Q.    And I think we maybe already talked about
  


19   this, but Mr. Fuller, on his Slide 180, refers to both
  


20   the Phoenix Herald, February 18th, 1895, and the
  


21   Arizona Daily Herald, February 18th, 1895.  Do you know
  


22   if there were two different newspapers or maybe he's
  


23   just kind of confused the titles?
  


24       A.    As I said, sometimes newspapers in the late
  


25   19th century and early 20th century went from a weekly
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 1   to a -- I'm sorry, a weekly to a daily, and so
  


 2   sometimes they just added the word "Daily" to clarify
  


 3   the change.  But I'm assuming that these are the same
  


 4   paper.
  


 5       Q.    If there are two different articles from
  


 6   February 18th, 1895, have you seen them in the record
  


 7   anywhere?
  


 8       A.    No.
  


 9       Q.    Do you have anything else to talk about with
  


10   respect to the Adams and Evans account?
  


11       A.    Let me clarify one other thing here on that
  


12   particular point.
  


13             It was also not unusual for a particular
  


14   historical newspaper to continue to print a weekly
  


15   version, as well as a daily.  So that may account for
  


16   the difference between the two accounts.
  


17       Q.    Okay.  Anything else with respect to the
  


18   Adams and Evans account?
  


19       A.    On Item 363 I just want to point out that
  


20   unlike the previous newspaper article we discussed,
  


21   this one does not mention the Salt River at all.  It
  


22   says that they spent two months voyage down the Gila
  


23   River, and it doesn't mention anything about the Salt.
  


24       Q.    So the three articles we looked at and that
  


25   we have in the record about Adams and Evans, the only
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 1   real mention of the Salt is on the first article in
  


 2   Number 360 and, also, in 361; is that right?
  


 3       A.    Right.
  


 4       Q.    Number 17, according to Mr. Fuller's table in
  


 5   C048, is Gentry and Cox, large ferry, January 1889.  Do
  


 6   you see that?
  


 7       A.    Yes.
  


 8       Q.    Okay.  If you look on Slide 174, Mr. Fuller's
  


 9   PowerPoint, Number 364, is that his Gentry and Cox
  


10   account?
  


11             Slide 174.
  


12       A.    Yes, I found that.
  


13             Yes, that is the Gentry and Cox account.
  


14       Q.    And does he cite his source there at the
  


15   bottom of the page?
  


16       A.    Yes, he cites as the source Tombstone Daily
  


17   Prospector, January 24, 1889.
  


18       Q.    And if you look at the article under Tab 17
  


19   of Exhibit C048, the first thing is a big page divider,
  


20   247.  Do you see that?
  


21       A.    Yes.
  


22       Q.    And then you have a newspaper article, both
  


23   in a zoom version and a full page version after that?
  


24       A.    I see that.
  


25       Q.    And can you tell from looking at these
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 1   articles what newspaper it was published in and what
  


 2   day?
  


 3       A.    This is the Tombstone Daily Prospector,
  


 4   Thursday evening, January 24, 1889.
  


 5       Q.    Is that the same paper that Mr. Fuller cites
  


 6   in Slide 174?
  


 7       A.    Yes, it is.
  


 8       Q.    Same date, same article?
  


 9       A.    Yes.
  


10       Q.    And where was this newspaper published?
  


11       A.    Tombstone.
  


12       Q.    Where was the account actually alleged to
  


13   occur?
  


14       A.    The account was alleged to have occurred on
  


15   the Salt River.
  


16       Q.    And this one specifically -- let's go to the
  


17   zoom version, Jeff.
  


18             This one specifically refers to a ferry boat;
  


19   is that right?  Right, second paragraph?
  


20       A.    At Maricopa Crossing, yes.
  


21       Q.    And the ferry boat, according to this
  


22   article, had been used at Maricopa Crossing.  They
  


23   wanted to take it down to the Gila, so they tried to
  


24   float it down the Salt; is that right?
  


25       A.    Correct.
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 1       Q.    Do you know where, generally, Maricopa
  


 2   Crossing was on the Salt River?  Was it upstream, or
  


 3   was it farther downstream toward the Gila confluence?
  


 4       A.    My understanding is that -- from a couple of
  


 5   historical maps, is that it was approximately where
  


 6   Seventh Avenue intersects the Salt River today.
  


 7       Q.    So about where -- south of where Central
  


 8   Phoenix is now?
  


 9       A.    Yeah, I think just a few miles from the Gila.
  


10       Q.    So the extent of the voyage on the Salt,
  


11   according to this article, would have been from
  


12   Maricopa Crossing just down to the Gila confluence; is
  


13   that right?
  


14       A.    Right, just a few miles.
  


15       Q.    And this also says, actually, once they got
  


16   to the Gila, the boat was wrecked; is that right?
  


17       A.    Yes.
  


18       Q.    This is the one that says that men lost
  


19   control of the boat as she struck a snag.  She was cut
  


20   into two parts as if she had come across a buzz saw.
  


21   She is a total loss.
  


22             Do you see that?
  


23       A.    Yes.
  


24       Q.    That probably is on the Gila, according to
  


25   your opinion?
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 1       A.    Yeah.  They mentioned about having traveled
  


 2   about 40 miles, I think it was.  Here we are.  "About
  


 3   forty miles below Phoenix, when the boat came in
  


 4   contact with a willow snag," so...
  


 5       Q.    Do you have anything else to say about the
  


 6   Gentry and Cox account?
  


 7       A.    No.
  


 8       Q.    Okay.  The next one in Mr. Fuller's table is
  


 9   Number 18, which is Roosevelt Freight, boats, in April
  


10   1905.  Do you see that?
  


11       A.    Yes.
  


12       Q.    Okay.  And if you look on Slide 183 on
  


13   Mr. Fuller's PowerPoint, is that the Roosevelt freight
  


14   account?
  


15       A.    Yes.
  


16       Q.    And does Mr. Fuller cite his source there?
  


17       A.    Yes.  He cites the Arizona Republican, which
  


18   is a Phoenix paper, April 30th, 1905.
  


19       Q.    If you look under Tab 18 on Exhibit C048,
  


20   there are actually two articles there.  The first one
  


21   is an article about an effort to float logs down the
  


22   river that I don't think Mr. Fuller included in his
  


23   table.  So maybe we'll just not waste time on that.
  


24             But the second one, after the divider 249, is
  


25   that an article from an old newspaper?
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 1       A.    Yes.  This is the Arizona Republican,
  


 2   April 30, 1905.
  


 3       Q.    Is that the same article that Mr. Fuller
  


 4   cites on Slide 183 in his PowerPoint?
  


 5       A.    Yes.
  


 6       Q.    Let's go to the zoom version of that one,
  


 7   Jeff.
  


 8             And there's one clause in this article that
  


 9   talks about the balance of the distance being over
  


10   trail, and then it says "and all freight came over via
  


11   the pack train, or else was hauled up the river in a
  


12   boat."
  


13             Do you see that?
  


14       A.    Correct.
  


15       Q.    And so it does talk about hauling freight up
  


16   the river in a boat; is that correct?
  


17       A.    Yes, or by pack train.
  


18       Q.    Okay.  Does this article also talk about this
  


19   happening at the time of heavy rains and floods?
  


20       A.    It identifies the Salt River as being in a
  


21   raging torrent class, although that the water had begun
  


22   to recede.
  


23       Q.    Okay.  And it also talks about at the time of
  


24   heavy rains and floods, right there in the middle of
  


25   the article, doesn't it?
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 1       A.    Yes.
  


 2       Q.    And so the talk about boats is really just in
  


 3   one clause in one sentence in that article, correct?
  


 4       A.    Correct.
  


 5       Q.    Does it say anywhere in this article when the
  


 6   hauling of boats -- hauling of freight by a boat up the
  


 7   4 miles of the Salt River would have occurred?
  


 8       A.    It mentions the 24th is when the first trip
  


 9   on the new road was anticipated.
  


10       Q.    Okay.  But does it talk specifically about
  


11   when the boat was being used?
  


12       A.    I'm sorry, I'm not seeing that.
  


13       Q.    My question is, does it?
  


14       A.    Oh.  No.
  


15       Q.    The article is from April 30th, 1905, right?
  


16       A.    Yes.
  


17       Q.    Do you recall a couple weeks ago, when you
  


18   were testifying, we went through some historical
  


19   photographs in your declaration?
  


20       A.    Yes.
  


21       Q.    Jeff, can we pull up Figure 69 at Page B-54
  


22   of the appendix to Dr. Littlefield's declaration, which
  


23   is Exhibit C020?
  


24             And we talked about this photograph last
  


25   time.  This is April 1905, right?
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 1       A.    Yes.  This is the famous flood of April 1905.
  


 2   There also was a flood in February of 1905.
  


 3       Q.    So we don't know what day of the month in
  


 4   April this picture was taken, correct?
  


 5       A.    Correct.
  


 6       Q.    But we do know that the Salt River, at the
  


 7   Tempe area, looked like this in April 1905?
  


 8       A.    Correct.
  


 9       Q.    And the -- does that look like a flood to
  


10   you?
  


11       A.    Very much so, yes.
  


12       Q.    Actually, the caption of the picture says
  


13   "Salt River flood," doesn't it?
  


14       A.    Yes.
  


15       Q.    So in April 1905 we know the river looked
  


16   like this in Tempe, and we have an article on
  


17   April 30th, 1905 that talks about taking freight up the
  


18   last 4 miles to Roosevelt in a boat, correct?
  


19       A.    Correct.  We can nail down the date a little
  


20   bit further, in that the handwritten portion on the
  


21   picture mentions that the flood occurred on the night
  


22   of April 12th, so this is presumably somewhere toward
  


23   the latter part of April.
  


24       Q.    So would this picture further support a
  


25   conclusion that the accounts of taking freight the last
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 1   4 miles up the Salt River to Roosevelt occurred during
  


 2   a flood?
  


 3       A.    Or certainly very high water.
  


 4       Q.    Do you have anything else to say about this
  


 5   particular account?
  


 6       A.    No.
  


 7       Q.    Okay.  Number 19 on Mr. Fuller's table says
  


 8   "Advertisement, Boat, May 1905."  Do you see that?
  


 9       A.    Yes.
  


10       Q.    Taking a look at Slide 186 in Mr. Fuller's
  


11   PowerPoint, Exhibit 364, does that look like the same
  


12   account he's referring to in what I've now marked as
  


13   Number 19?
  


14       A.    Correct.
  


15       Q.    And does he cite a source there?
  


16       A.    He cites the Arizona Republican, which is a
  


17   Phoenix paper, May 23rd, 1905.
  


18       Q.    Okay.  And then take a look at Tab 19 on
  


19   Exhibit C048.  The first page there is a divider that
  


20   has a big number 66 on it.  Do you see that?
  


21       A.    Yep.
  


22       Q.    And then there is a newspaper article,
  


23   correct?
  


24       A.    Correct.
  


25       Q.    Can you tell me what newspaper that's from
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 1   and what day it was published?
  


 2       A.    The full paper indicates that it was
  


 3   published by the Arizona Republican Tuesday morning,
  


 4   May 23rd, 1905.
  


 5       Q.    And is that the same date and paper that
  


 6   Mr. Fuller cites on Slide 186 of his PowerPoint?
  


 7       A.    Yes.
  


 8       Q.    Let's go back to the zoom version, Jeff.
  


 9             This is, again, another one-paragraph story
  


10   or article that appears in a newspaper, right?
  


11       A.    Yeah.  I think it's an advertisement,
  


12   actually, but...
  


13       Q.    Okay.  Does this article or advertisement
  


14   ever say that there was actually any boating trip that
  


15   ever occurred on the Salt River?
  


16       A.    No.  It just said that a party was being
  


17   formed, first come, first served, and in order to
  


18   potentially do some hunting and -- hunting and fishing,
  


19   et cetera.
  


20       Q.    Does it even mention the Salt River in this
  


21   particular article or advertisement?
  


22       A.    No.  It does say Phoenix to Yuma, but it
  


23   doesn't mention the Salt River directly.
  


24       Q.    It also talks about the foot of Seventh
  


25   Street in a Phoenix paper, right?
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 1       A.    Right.
  


 2       Q.    Let's look at the full version of this one,
  


 3   Jeff.
  


 4             This ad appears in the lower part of column
  


 5   two, and what's the heading that that one appears
  


 6   under?
  


 7       A.    The general heading?
  


 8       Q.    Yes.
  


 9       A.    "Miscellaneous Wants."
  


10       Q.    So is this an advertisement --
  


11       A.    Yes.
  


12       Q.    -- or want ad?
  


13       A.    Or an announcement.
  


14       Q.    So on this one, we don't know if it ever
  


15   really occurred; is that correct?
  


16       A.    That's correct.
  


17       Q.    Do you have anything else to say about
  


18   Number 19?
  


19       A.    No.
  


20       Q.    Number 20 on Mr. Fuller's table in
  


21   Exhibit C048 says "USRS, Boat, December 1905."  Do you
  


22   see that?
  


23       A.    Yes, I see that.
  


24       Q.    And if you look at Slide 187 on Mr. Fuller's
  


25   PowerPoint, Exhibit 364, is that an account by the U.S.
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 1   Reclamation Service engineers?
  


 2       A.    Yes.
  


 3       Q.    And what's he cite there?
  


 4       A.    He cites the Arizona Republican,
  


 5   December 9th, 1905.
  


 6       Q.    Turn to Tab 20 in Exhibit C048.  Can you tell
  


 7   us what that newspaper article is from and when it was
  


 8   published?
  


 9       A.    This is the Arizona Republican, Saturday
  


10   morning, December 9th, 1905.
  


11       Q.    And for the record, this article, we
  


12   understand it is in the record under Lower Salt
  


13   Evidence Item Number 012 Part 3.  I think what we've
  


14   included here might be a little better copy, but the
  


15   article itself is already in, but this is all going to
  


16   be in C048 anyway.
  


17             Does this article that shows up under Tab 20
  


18   talk about a boating adventure by the Reclamation
  


19   Service engineers on the Salt River?
  


20       A.    Yes.  They were going to inspect, as I
  


21   recall, different diversions along the Salt River.
  


22       Q.    So on the first page, the discussion of their
  


23   inspection tour is all on land; is that right?
  


24       A.    Correct.
  


25       Q.    And let's go to the second page then, Jeff.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 17      03/10/2016 3714


  


 1             The second page, when you get down toward the
  


 2   end of the left column, talks about they had lunch?
  


 3       A.    Yes.
  


 4       Q.    Had lunch and then they set out immediately
  


 5   after lunch and they started down the river in a boat
  


 6   toward the head of the Consolidated Canal.  Do you see
  


 7   that?
  


 8       A.    Yes, I do.
  


 9       Q.    It specifically says "They found the Salt
  


10   river a poor stream for navigation," correct?
  


11       A.    Right.
  


12       Q.    It says in a voyage of a mile they were
  


13   shipwrecked twice, correct?
  


14       A.    Correct.
  


15       Q.    In the first instance the boat went on a rock
  


16   in a rapid, right, so they hit a rock?
  


17       A.    Correct.
  


18       Q.    The next time they struck a sand bar,
  


19   correct?
  


20       A.    Correct.
  


21       Q.    Then on another occasion the boat started to
  


22   turn over, but they got it upright?
  


23       A.    With a little difficulty.
  


24       Q.    And they finally ended up a little above the
  


25   Consolidated Canal head; is that right?
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 1       A.    That's right.
  


 2       Q.    And then they got somebody to drive them home
  


 3   and didn't get back in the boat, according to the
  


 4   article?
  


 5       A.    That's right.
  


 6       Q.    And this was all in the course of a mile?
  


 7       A.    Right.
  


 8       Q.    And this one, if you look on the table in --
  


 9   Mr. Fuller's table on Exhibit C048, this is another one
  


10   that even he admits was unsuccessful; is that right?
  


11       A.    Yes.
  


12       Q.    As a matter of fact, as we said, as you said,
  


13   the article says "They found the Salt river a poor
  


14   stream for navigation"?
  


15       A.    He does qualify the success with an asterisk,
  


16   but I'm not sure what the asterisk means.
  


17       Q.    Anything else about account Number 20?
  


18       A.    No.
  


19       Q.    Account Number 21 on Mr. Fuller's table in
  


20   C048, also in his Exhibit 364, is Shively, Shively, a
  


21   boat in March 1905.  Do you see that?
  


22       A.    Yes, I do.
  


23       Q.    If you look on Slide 182, Mr. Fuller's
  


24   PowerPoint, is that an article about Shively or
  


25   Shively?  Is that the -- that's not an article.  Is
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 1   that an account of the Shively experience?  Slide 182.
  


 2       A.    Yes, I see it.  Yes, it is.
  


 3       Q.    And what does he cite there?
  


 4       A.    He cites the Arizona Republican, March 24, 29
  


 5   and April 3rd, 1905.
  


 6       Q.    If you turn to Tab 21, Exhibit C048, the
  


 7   first article.  There's a divider with a big 81 on it
  


 8   and then there's a newspaper article.  Can you look
  


 9   under that first article and tell me what newspaper
  


10   it's from and what date it is?
  


11       A.    This is the Arizona Republican, March 24,
  


12   1905.
  


13       Q.    Is that the same article, one of the same
  


14   articles, that Mr. Fuller cited on Slide 182 of his
  


15   PowerPoint?
  


16       A.    Yes, it is.
  


17       Q.    Okay.  In this article on Number 81 there
  


18   from March 24, 1905, if you look at the first column
  


19   there, the article starts out talking about the Lower
  


20   Gila; is that right?
  


21       A.    Yes.
  


22       Q.    Is there anything in the article that talks
  


23   about the Salt River, specifically, that you recall?
  


24       A.    Not that I recall.
  


25       Q.    If you look on the second column there up to
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 1   the top, it says "It will be at the same time a matter
  


 2   of news to Phoenix people to know that this city has a
  


 3   real ship yard and that the product of it is already in
  


 4   evidence."
  


 5             Do you see that?
  


 6       A.    Yes, I do.
  


 7       Q.    So do you think the author here is saying
  


 8   that this should be -- it would be surprising to people
  


 9   to know that there's a shipyard in Phoenix?
  


10       A.    Correct.  And I think it's sort of
  


11   tongue-in-cheek, particularly because of the way the
  


12   boat is described.
  


13       Q.    Okay.  It talks about Shively coming from
  


14   Ashland, Oregon, a country where they have had water
  


15   before and a little surplus does not bewilder them.
  


16             Do you see that?
  


17       A.    Yes.
  


18       Q.    Does that, again, talk about maybe the
  


19   relative amount of water in Arizona versus Oregon?
  


20       A.    Yes, and I think what it does is it
  


21   underscores the person building the boat was more
  


22   familiar with rivers and streams in a wetter part of
  


23   the country, and perhaps -- and for that reason the
  


24   local people found it surprising that anyone would be
  


25   building a boat in the Phoenix area.
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 1       Q.    Can you go down a little bit, Jeff?
  


 2             The last paragraph there says "The boat was
  


 3   finished yesterday morning and the dry dock being some
  


 4   distance from the harbor a two horse wagon was pressed
  


 5   into service to assist in the launching, which was
  


 6   accomplished without the slightest trouble."
  


 7             Did I read that right?
  


 8       A.    You did.
  


 9       Q.    So this is a case where we know they took the
  


10   boat, put it in a wagon, and took it some distance to
  


11   get to a river?
  


12       A.    Correct.
  


13       Q.    Okay.  We know the boat was built in Phoenix?
  


14       A.    Right.
  


15       Q.    But do we know whether that wagon took the
  


16   boat to the Salt River or the Gila River?
  


17       A.    It does not say.
  


18       Q.    Going down here, it says "The builder
  


19   announced his intention of accompanying the crew at
  


20   least as far as Yuma but he was silent concerning his
  


21   later plans.  There are fears in some quarters that the
  


22   boat may prove to be a submarine before it leaves
  


23   American waters."
  


24             Do you see that?
  


25       A.    I do.
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 1       Q.    Does that say anything to you, as a trained
  


 2   historian, about what the local people thought about
  


 3   this venture?
  


 4       A.    In fact, I have a little note here penciled
  


 5   in.  These are the local views, and it shows people
  


 6   were surprised that anyone would try to build a boat
  


 7   for use on the Salt or the Gila.
  


 8       Q.    Okay.  Anything else you have to say about
  


 9   this particular article?
  


10       A.    No.
  


11       Q.    Okay.  The next article under Tab 21, and
  


12   there's a divider there that says 201.  And for the
  


13   record, it's my understanding that all three of these,
  


14   81, 201 and 203, are part of C018.
  


15             This one on 201, can you tell me what
  


16   newspaper it's from and when it was published?
  


17       A.    It's from the Arizona Republican, March 29th,
  


18   1905.
  


19       Q.    Is that another of the articles that
  


20   Mr. Fuller cited on his Slide 182 in his PowerPoint for
  


21   the Shively and Schreiver expedition?
  


22       A.    Yes.
  


23       Q.    And have you looked at this article from
  


24   March 29th, 1905?
  


25       A.    Yes, I have.
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 1       Q.    Is there anything in this article that refers
  


 2   to the Salt River?
  


 3             Yeah, go to the blowup, Jeff.
  


 4             Anything in this article that mentions the
  


 5   Salt River?
  


 6       A.    No.
  


 7       Q.    Based upon your review of this article and
  


 8   your expertise and experience in dealing with
  


 9   historical newspapers, do you have an opinion whether
  


10   part of this article was at least tongue-in-cheek in
  


11   tone?
  


12       A.    Well, they mention that it was sighted off
  


13   the Arlington coast, tongue-in-cheek, as if it was
  


14   somewhere in an ocean, whereas Arlington is bordering
  


15   on the Gila, but it's not an ocean.
  


16             And then they also say that the boat became
  


17   semi-submarine, and that as a precaution against, I
  


18   guess, more becoming a semi-submarine, billows side
  


19   boards were put on her somewhere along the Buckeye
  


20   coast, and, again, treating Buckeye as being on a -- as
  


21   if it were on an ocean, whereas obviously it's not.
  


22       Q.    It says, also, here that for a time the boat
  


23   was semi-submarine.  I think you mentioned that, right?
  


24       A.    Yes.
  


25       Q.    Does that give you any indication of how well
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 1   the trip went?
  


 2       A.    It sounded like the boat took on a lot of
  


 3   water periodically.
  


 4       Q.    Anything else on this particular article?
  


 5       A.    No.
  


 6       Q.    The next one under Tab 21 has a divider 203,
  


 7   and there's another article there.  Do you see that?
  


 8             Still under Tab 21.
  


 9       A.    Yes, I see 203.
  


10       Q.    Can you tell from looking at this exhibit
  


11   submitted by the Land Department what newspaper it was
  


12   from and what date it was published?
  


13       A.    Someone has typed in on the -- in the margin
  


14   that it's entitled the "Gila River Navigation:
  


15   Official Log of Captain Jacob Shively or Shively's
  


16   Recent Expedition," from the Arizona Republican,
  


17   April 3, 1905.
  


18       Q.    And is there anything in this -- well, excuse
  


19   me.
  


20             Is that one of the articles Mr. Fuller cites
  


21   on Slide 182 of his PowerPoint?
  


22       A.    Yes.
  


23       Q.    Is there anything in this article that
  


24   specifically mentions the Salt River?
  


25       A.    No.  In fact, the article expressly is
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 1   entitled "Gila River Navigation."
  


 2       Q.    And in the first paragraph there, it refers
  


 3   to Mr. Shively as the admiral of the Gila River fleet.
  


 4       A.    Yes.
  


 5       Q.    Do you see that?
  


 6             Is that, you think, part of the
  


 7   tongue-in-cheek nature of this article?
  


 8       A.    Yes, and it stresses how unusual this type of
  


 9   event was.
  


10       Q.    And these newspaper articles that were cited
  


11   by Mr. Fuller are dated March 24th, March 29 and
  


12   April 3rd, 1905; is that right?
  


13       A.    That's right.
  


14       Q.    And I think we just looked a little earlier
  


15   at a picture from April 1905.  Mr. Heilman pulled it up
  


16   recently.  I want to look at a picture from March 1905,
  


17   and that's in the historical PowerPoint -- historical
  


18   photograph PowerPoint that Dr. Mussetter testified to,
  


19   and it's Exhibit C038, Subheading D.  Particularly,
  


20   we're looking at Slide 57.
  


21             So what's the date of this photograph on
  


22   Slide 57?
  


23       A.    Apparently the photographer, Lubken, labeled
  


24   the photograph March 21, 1905.
  


25       Q.    And the articles that Mr. Fuller cited about
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 1   the Shively account are dated March 24th, March 29th
  


 2   and April 3rd, 1905; is that right?
  


 3       A.    Right, just a few days after this photograph.
  


 4       Q.    And this photograph's taken at the confluence
  


 5   of the Salt and the Tonto Creek, correct?
  


 6       A.    Yes.
  


 7       Q.    And the account, if it was on the Salt at
  


 8   all, is someplace at Phoenix or downstream; is that
  


 9   right --
  


10       A.    That's right.
  


11       Q.    -- the Shively account?
  


12             Did you have anything else to say about the
  


13   account Number 21?
  


14       A.    Well, just obviously in relation to this
  


15   photograph, that there was a tremendous amount of water
  


16   in the river just a few days before the Shively boating
  


17   account took place, if it happened on the Salt River at
  


18   all.
  


19       Q.    So you can tell from the photograph at least,
  


20   that during that week there was a lot of flow in the
  


21   river?
  


22       A.    Right.  I'm not a hydrologist and I couldn't
  


23   estimate how many cfs, but it doesn't take, in my view,
  


24   a hydrology training to see that that clearly was a lot
  


25   of water.
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 1       Q.    In a historian's parlance, is that a bunch of
  


 2   water?
  


 3       A.    That's a bunch of water.
  


 4       Q.    Anything else about account Number 21?
  


 5       A.    No.
  


 6       Q.    Okay.  Mr. Fuller's account Number 22 is
  


 7   Rains, a boat, April 1909.  Do you see that in his
  


 8   table on Exhibit C048 and also 364?
  


 9       A.    Yes, I see that.
  


10       Q.    Looking on Slide 189, Mr. Fuller's
  


11   PowerPoint, Exhibit 364, is that his discussion of the
  


12   Rains account?
  


13       A.    Yes, it is.
  


14       Q.    And does he cite a source there?
  


15       A.    He cites the Arizona Republican, April 29th,
  


16   1909.
  


17       Q.    Look at Tab 22 on Exhibit C048.  There's a
  


18   big divider 73 and then there's a newspaper article
  


19   there, correct?
  


20       A.    Yes.  This is the Arizona Republican,
  


21   April 29, 1909.
  


22       Q.    Is that the same article Mr. Fuller cites for
  


23   the Rains account on Slide 189 of his PowerPoint?
  


24       A.    Yes.
  


25       Q.    This is, I believe, State Exhibit 73, which
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 1   is part of C018, for the record.
  


 2             What's the title of this article?
  


 3       A.    The title of the article is "An Act of Piracy
  


 4   on the Raging Salt."
  


 5       Q.    And was this article about some kids that
  


 6   stole a boat and basically took a joyride down the
  


 7   river?
  


 8       A.    That's correct.
  


 9       Q.    Do you see any commercial basis for that
  


10   transportation?
  


11       A.    No.
  


12       Q.    In this article, on the first page, on the
  


13   right column --
  


14             Pull it up a little bit, Jeff.  Go all the
  


15   way to the top.
  


16             Talks about these kids and said they found
  


17   the boat anchored to a sand bar some distance from the
  


18   bank; is that what it says?
  


19       A.    Yes.
  


20       Q.    So they found the boat tied up to a sand bar?
  


21       A.    Right.
  


22       Q.    And then as you go down the article, it says
  


23   "They worked the craft down through shoals and rapids
  


24   for a distance of two miles."  They were talking about
  


25   rapids they encountered?
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 1       A.    Yes.
  


 2       Q.    As a matter of fact, if you go down a little
  


 3   bit farther, these kids apparently thought they were
  


 4   going to go down the Salt and end up in Tucson?
  


 5       A.    Correct.
  


 6       Q.    So they were a little bit misdirected,
  


 7   correct?
  


 8       A.    They were.
  


 9       Q.    Anything else you want to say about account
  


10   Number 22?
  


11       A.    Yes.  If we could go to the left-hand column,
  


12   the very first paragraph starting "There has been an
  


13   act of piracy," the second sentence says "Tom Rains,
  


14   who keeps a boat on the river near the foot of Seventh
  


15   avenue, called at the office of the sheriff Wednesday
  


16   night and reported that it had been stolen."
  


17             The foot of Seventh Avenue is where Maricopa
  


18   Crossing would be.  So this may very well have been a
  


19   ferry or something used as a ferry during times of high
  


20   water.
  


21       Q.    So the other account that we had that
  


22   involved the ferry going downstream from Maricopa
  


23   Crossing would have been about the same place as where
  


24   this Rains account started?
  


25       A.    Correct.
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 1       Q.    Okay.  Anything else on 22?
  


 2       A.    No.
  


 3       Q.    Okay.  Number 23 in Mr. Fuller's table is
  


 4   Selly in a boat, June 1910 [sic]; is that correct?
  


 5       A.    Yes.
  


 6       Q.    And if you look at Slide 190 of Mr. Fuller's
  


 7   PowerPoint, is that his discussion of the Louis Selly
  


 8   account?
  


 9       A.    Correct.
  


10       Q.    And does he cite a source there?
  


11       A.    He cites the Arizona Republican, June 27,
  


12   1909.
  


13       Q.    If you look at Tab 23 in Exhibit C048,
  


14   there's a divider that's 61 and then there's a
  


15   newspaper article.  Do you see that?
  


16       A.    Yes, I do.
  


17       Q.    And the State Exhibit 61 is part of C018, for
  


18   the record.
  


19             Can you tell us what newspaper this article
  


20   came from and what day it was published?
  


21       A.    It's the Arizona Republican, June 27, 1909.
  


22       Q.    Is that the same article that Mr. Fuller
  


23   cites on Slide 190 of his PowerPoint?
  


24       A.    That's correct.
  


25       Q.    Let's go to, first, the blowup version, the
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 1   zoom version.
  


 2             This article talks about somebody being a
  


 3   boat builder; is that right?
  


 4       A.    Correct.
  


 5       Q.    Is there anything in this article anywhere
  


 6   that specifically says where the boats this person
  


 7   built was used?
  


 8       A.    It suggests that this boat was going to be
  


 9   used on Roosevelt Lake.
  


10       Q.    But does it say it; does it say where it was
  


11   in the article itself?
  


12       A.    Oh, no.  I was looking at the full page
  


13   heading.
  


14       Q.    Okay.
  


15       A.    No, it does not on the blowup.
  


16       Q.    Let's go to the full page then.
  


17             This was a one-paragraph entry in a story
  


18   from 1909 that related to Roosevelt and Roosevelt Lake;
  


19   is that correct?
  


20       A.    Yes, and the reservoir had started to store
  


21   water by now.
  


22       Q.    As a matter of fact, if you look in the first
  


23   part of the article -- I don't know if that's called a
  


24   byline or whatever, the first few words there says
  


25   "Roosevelt, Arizona, June 24th," is that right?
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 1       A.    Right.
  


 2       Q.    Does that mean the story was actually written
  


 3   at Roosevelt?
  


 4       A.    Correct.
  


 5       Q.    And when you go to the -- let's go over to
  


 6   where the story is, Jeff.
  


 7             It talks about one of his customers was a
  


 8   gentleman named Dan Goggins, chief electrician for J.M.
  


 9   O'Rourke & Company.  Do you see that?
  


10       A.    I do.
  


11       Q.    Do you know if O'Rourke & Company was a
  


12   contractor who was working on the dam?
  


13       A.    I remembered discussions of that from earlier
  


14   testimony.
  


15       Q.    As a matter of fact, if you look on the prior
  


16   column and you go down just a little bit, Jeff, it
  


17   talks about -- this is, again, an article from dateline
  


18   Roosevelt, talks about "M. Domini," D-O-M-I-N-I,
  


19   "working for O'Rourke & Company, was very seriously
  


20   injured last Tuesday about 10:00 o'clock by a blast in
  


21   one of the quarries where he was employed as a powder
  


22   man."
  


23             Do you see that?
  


24       A.    Yes, I see that.
  


25       Q.    So based on the information in this article,
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 1   would you conclude that Mr. Selly was building boats in
  


 2   Phoenix, or was he more likely building boats up in
  


 3   Roosevelt?
  


 4       A.    My conclusion would be that he was building
  


 5   them up near Roosevelt.
  


 6       Q.    And would it make sense for somebody to start
  


 7   a boat-building business in an area where a large dam
  


 8   had just been built and was start -- and was filling?
  


 9       A.    Sure.
  


10       Q.    So Mr. Fuller has in his table, under
  


11   Number 23 on Exhibit C048, which is also in Exhibit his
  


12   364, counts this as a successful boating account on
  


13   Segments 3 through 6.  Do you see that, Number 24 on
  


14   his --
  


15       A.    Yes, I see that.
  


16       Q.    And he has it successful, correct?
  


17       A.    I think you're ahead of things here.  Am I
  


18   mistaken?
  


19       Q.    Well, I could be wrong.
  


20       A.    Weren't we dealing with Number 23?
  


21       Q.    23?  I'm sorry.
  


22       A.    Or am I behind things?
  


23       Q.    I did get confused.
  


24             23, it does say "Unknown," correct?
  


25       A.    Correct.
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 1       Q.    And it has Segment 6, with a question mark
  


 2   next to it?
  


 3       A.    Yes.
  


 4       Q.    I was hopping to the next one.
  


 5             So Mr. Fuller even acknowledged that this
  


 6   was -- there was a question about whether this would
  


 7   have been related to Segment 6, right?
  


 8       A.    I think it's more likely related to his
  


 9   Segment 3.
  


10       Q.    Okay.  Anything else about --
  


11       A.    Which is the lake.
  


12       Q.    Pardon me?
  


13       A.    Which is the lake.
  


14       Q.    Anything else about account Number 23?
  


15       A.    No.
  


16       Q.    Okay.  Number 24 is the one that I slipped to
  


17   in the middle of 23.  24 is Thorpe and Crawford,
  


18   according to Mr. Fuller's table, rowboat, June 1910.
  


19   Did I get that one right?
  


20       A.    Yes.
  


21       Q.    Okay.  If you look on Slide 191 of
  


22   Mr. Fuller's PowerPoint, Exhibit 364 from the State, is
  


23   that his discussion of the Thorpe and Crawford account?
  


24       A.    Yes, it is.
  


25       Q.    Does he cite a source there?
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 1       A.    He cites the Arizona Republican, June 28,
  


 2   1910.
  


 3       Q.    Okay.  If you look under Tab 24 of the
  


 4   Exhibit C048, is that a newspaper article?
  


 5       A.    Correct.
  


 6       Q.    And this is one that, actually, I don't
  


 7   think -- you couldn't find that was submitted by the
  


 8   State.  I think this is part of Lower Salt Evidence
  


 9   Item 012 Part 3, and we might have made the copy a
  


10   little better, but that's just for purposes of the
  


11   record.
  


12             Can you tell what newspaper this is from and
  


13   what date it was published?
  


14       A.    This is the Arizona Republican, June 28,
  


15   1910.
  


16       Q.    And is that the same article, or same date
  


17   and paper at least, that Mr. Fuller cites on Slide 191
  


18   for the Thorpe and Crawford trip?
  


19       A.    Yes.
  


20       Q.    You've got that pulled up, Jeff.
  


21             So the beginning of this article about the
  


22   Thorpe and Crawford trip said "The first trip ever made
  


23   from Roosevelt to Mesa by way of boat."
  


24             Do you see that, the very beginning?
  


25       A.    Yes.  Yes, I do.
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 1       Q.    So is this another one where the folks are
  


 2   claiming this to be the first one ever?
  


 3       A.    The first, first of the first ones for many
  


 4   times.
  


 5             Yes, they claim it's the first one.
  


 6       Q.    And we've seen that in other contexts at
  


 7   different times?
  


 8       A.    Quite a few times.
  


 9       Q.    They made this trip from Roosevelt to Mesa in
  


10   an ordinary rowboat, according to the article, correct?
  


11       A.    Yes.
  


12       Q.    If you go down to the last paragraph there on
  


13   the first page there, it says "The row boat which was
  


14   used throughout the journey was in a very dilapidated
  


15   condition at the end of the trip.  Before the start was
  


16   made three bottoms had been placed in the craft and one
  


17   of those had been worn through by the constant friction
  


18   with the boulders and sands found in shallow waters."
  


19             Do you see that?
  


20       A.    Yes, I do.
  


21       Q.    So they purposely made a boat with three
  


22   bottoms --
  


23       A.    Right.
  


24       Q.    -- before they started, correct?
  


25       A.    Yes.
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 1       Q.    And at least some of them were worn through
  


 2   by the time they got done?
  


 3       A.    Correct.
  


 4       Q.    It also says "Many times the men were
  


 5   compelled to lift their craft from the water and carry
  


 6   it over obstacles," is that right?
  


 7       A.    Yes, it is.
  


 8       Q.    And at other times they had to haul it along
  


 9   the stands?
  


10       A.    Correct.
  


11       Q.    Do you see that?
  


12             And then if you turn to the second page, it
  


13   talks about their leaving Roosevelt, correct, that
  


14   paragraph, second paragraph there?
  


15       A.    Yes.
  


16       Q.    And I'm going to read this one.  It says "One
  


17   incident of the trip was that just prior to leaving
  


18   Roosevelt one of the men exchanged a faithful dog, to
  


19   which he had become attached, for a puppy.  The idea
  


20   being that the older dog would have been entirely too
  


21   heavy for the craft."
  


22             Do you see that?
  


23       A.    I do.
  


24       Q.    So is what happened here, according to this
  


25   story, a guy had a dog and he thought the dog was too
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 1   much weight, and so he traded it out for a lighter
  


 2   puppy?
  


 3       A.    That's correct.
  


 4       Q.    Does that sound like something that would be
  


 5   a commercially viable venture if it was too heavy to
  


 6   carry a dog and he had to ditch the dog and find a
  


 7   puppy instead?
  


 8       A.    It sounds like he believed the boat needed to
  


 9   be extremely light to even attempt going down the
  


10   river.
  


11       Q.    And then apparently, according to the story,
  


12   the dog chews through his rope and chases after them
  


13   anyway?
  


14       A.    All the way down.
  


15       Q.    The full-size dog?
  


16       A.    Yes.
  


17       Q.    Goes all the way down and basically gets to,
  


18   it sounds like, Granite Reef at some point, right?
  


19       A.    Yes.
  


20       Q.    And the reporter, does he -- or the
  


21   newspaper, does it express some surprise that the dog
  


22   made it all the way down from Roosevelt to Granite
  


23   Reef?
  


24       A.    Yes, because the dog had to swim for quite a
  


25   distance.
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 1       Q.    And one of the things it says is "Coming
  


 2   through Box canyon necessitated the animal swimming for
  


 3   a considerable distance, while the falls this side of
  


 4   Mormon Flat would offer many obstacles"?
  


 5       A.    Correct.
  


 6       Q.    Now, Mormon Flat, do you know where that is
  


 7   on the river, generally?
  


 8       A.    I have been past it and also helicoptered
  


 9   over it.
  


10       Q.    And the area that's just this side of Mormon
  


11   Flat now, would that be under Saguaro Lake?
  


12       A.    I believe so.
  


13       Q.    So we don't know, can't tell now what that
  


14   river looks like, right?
  


15       A.    Right.
  


16       Q.    But according to this article that was
  


17   submitted by the Land Department from 1910, there were
  


18   falls on this side of Mormon Flat?
  


19       A.    Right.
  


20       Q.    That the dog somehow made it through?
  


21       A.    Yes.
  


22       Q.    And this article was, again, it's 1910,
  


23   correct?
  


24       A.    Right.
  


25       Q.    So was Roosevelt Dam all or mostly
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 1   constructed by 1910?
  


 2       A.    Roosevelt Dam was completed in 1910.  I don't
  


 3   remember the specific day, but if not already
  


 4   completed, it was very close to it.
  


 5       Q.    And this story actually is from June,
  


 6   correct, the article?
  


 7       A.    Right.
  


 8       Q.    Do you know whether by 1910 there would have
  


 9   been releases for irrigation from Roosevelt Dam that
  


10   would have regulated the flow of the river?
  


11       A.    My understanding is that the Reclamation
  


12   Service started making releases from Roosevelt sometime
  


13   before the dam was completed, as the reservoir was
  


14   capable of storing more and more water.
  


15       Q.    Okay.  Do you have anything else to say about
  


16   account Number 24?
  


17       A.    A couple of things.
  


18             First of all, going to the first page of the
  


19   article.
  


20       Q.    Are we there?  Yeah.
  


21       A.    I was just a little struck by the headline,
  


22   "Water Route to Roosevelt," when the whole article is
  


23   about a water route from Roosevelt.  But that
  


24   notwithstanding, in the subheadlines, the third one
  


25   down under the big one, "Another Story of Two Men Not
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 1   Including the Dog.  The Route is Not Yet Recommended
  


 2   for General Travel."
  


 3             And then going to the second page, the very
  


 4   last sentence, "The men are well pleased with their
  


 5   adventure, but have no serious intention of attempting
  


 6   to go into competition with the stage company, nor did
  


 7   they attempt to break any speed regulations."
  


 8             It indicates to me that they recognized that
  


 9   this was a difficult route to take a boat on.
  


10       Q.    Anything else with respect to that account --
  


11       A.    No.
  


12       Q.    -- for Thorpe and Crawford?
  


13       A.    No.
  


14       Q.    Okay.  Mr. Fuller's last account, Number 25,
  


15   is Ensign and Scott in a canoe, and he has it in June
  


16   1919.  Do you see that on his Slide 207 that I've
  


17   copied in Exhibit C048?
  


18       A.    Say that again.
  


19       Q.    In Exhibit C048, do you see that his slide,
  


20   his account Number 25, is Ensign and Scott in a canoe,
  


21   June 1919?
  


22       A.    You're talking about Number 62?
  


23       Q.    No, I'm talking about Mr. Fuller's table in
  


24   the front of Exhibit --
  


25       A.    Oh, yes, yes.
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 1       Q.    Sorry.
  


 2       A.    Yeah, I see that.
  


 3       Q.    We've only done this 24 times by now.  I'm
  


 4   getting tired.
  


 5       A.    I'm probably getting punchy as a result.
  


 6       Q.    Slide 25 -- excuse me.
  


 7             Account Number 25 on Exhibit C048 is Ensign
  


 8   and Scott in a canoe, June 1919; is that right?
  


 9       A.    That's correct.
  


10       Q.    Okay.  If you look at Slides 192 and 193 of
  


11   Mr. Fuller's PowerPoint, which is State's Exhibit 364,
  


12   is that his discussion of the Ensign and Scott trip?
  


13       A.    That's correct.
  


14       Q.    Does he cite the source on those two slides?
  


15       A.    He cites the Arizona Republican, June 28th,
  


16   1919.
  


17       Q.    Okay.  If you look at Tab 25 now on
  


18   Exhibit C048, the first page is a divider Number 62,
  


19   and there's a newspaper article.  Do you see that?
  


20       A.    I do.
  


21       Q.    And for the record, I think this is State
  


22   Land Department Exhibit 62, which is in C018.
  


23             Dr. Littlefield, can you tell me which
  


24   newspaper this article comes from and what day it was
  


25   published?
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 1       A.    The full page indicates that the newspaper is
  


 2   the Arizona Republican, June 28, 1910.
  


 3       Q.    Okay.
  


 4       A.    1919.  I'm sorry.
  


 5       Q.    Is that the same article from the same paper
  


 6   on the same date that Mr. Fuller cites on Slides 192
  


 7   and 193 of his PowerPoint for the Ensign and Scott
  


 8   account?
  


 9       A.    Yes.
  


10       Q.    Let's look at this account.  Jeff, if you can
  


11   go to the -- is that the -- go to the zoom version and
  


12   then zoom a little more.
  


13             Okay.  This article is dated June 28, 1919;
  


14   is that right?
  


15       A.    Yes.
  


16       Q.    And it talks about a luncheon meeting of the
  


17   Rotary Club.  Do you see that?
  


18       A.    I do.
  


19       Q.    And it talks about Ensign and Scott going to
  


20   speak at the Rotary Club?
  


21       A.    Correct.
  


22       Q.    Is there anything in this article say when
  


23   their trip actually occurred?
  


24       A.    No.
  


25       Q.    So they went to the Rotary Club luncheon
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 1   yesterday, so that would have been June 27th, 1919; is
  


 2   that correct?
  


 3       A.    Yes.
  


 4       Q.    Do you think it's very likely that they took
  


 5   a boat down from -- down the river, got out of the
  


 6   boat, walked into the Adams Hotel, or wherever the
  


 7   Rotary Club was meeting, and said, "Hey, do you want to
  


 8   hear about my trip," and that that was on the day they
  


 9   got back?
  


10       A.    No, my guess would be that the Rotary Club
  


11   probably advertised that these people would be guest
  


12   speakers, in order to promote attendance at the
  


13   meeting, and that it was going to be something that
  


14   they accomplished a while earlier.
  


15       Q.    So Mr. Fuller lists this as a trip in June
  


16   1919, right?
  


17       A.    Correct.
  


18       Q.    And several times in his testimony, and maybe
  


19   you heard, he said, "Oh, these people did trips
  


20   throughout the year.  Here is a bunch of them in June."
  


21             But this is another one that he lists as
  


22   June, but we don't have any way at all to know whether
  


23   it actually occurred in June, do we?
  


24       A.    Correct.
  


25       Q.    Even though the article is dated in June?
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 1       A.    That's right.
  


 2       Q.    If you go down this article, the second
  


 3   paragraph there -- go up a little bit, Jeff. -- it says
  


 4   "The cone in which the trip was made was built
  


 5   expressly for that purpose and was made extra strong
  


 6   although light in order to be easily transported around
  


 7   rapids that could be navigated.
  


 8             Do you see that?
  


 9       A.    I do.  And I think cone is probably a typo
  


10   for canoe.
  


11       Q.    Okay.  So this canoe, they made a special
  


12   canoe just for this strip; is that what this says?
  


13       A.    Correct.
  


14       Q.    And they made this canoe particularly strong
  


15   and light because they knew they were going on this
  


16   particular trip?
  


17       A.    Correct.
  


18       Q.    So even a canoe on this trip needed to be
  


19   modified in order for somebody to think that they could
  


20   get down the river in it?
  


21       A.    Yes.
  


22       Q.    And it does specifically refer to rapids they
  


23   had to go down, right?
  


24       A.    Correct.
  


25       Q.    And it also, later in the article, talks
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 1   about the boat turning over.  Do you recall that?
  


 2       A.    I do.
  


 3       Q.    It's in that -- go a little bit.  There they
  


 4   talk about the rapids.  I'm sorry, this one is really
  


 5   small, isn't it?  Do you see the paragraph that starts
  


 6   "They left Roosevelt," Jeff?  There you go.
  


 7             Yeah.  They left Roosevelt, went through a
  


 8   few rapids, then the boys had their first upset.
  


 9             Upset, does that mean, to you, that the canoe
  


10   turned upside down or flipped?
  


11       A.    Correct.
  


12       Q.    "Fortunately, everything in the canoe was
  


13   strapped in and nothing was lost."
  


14             Do you see that?
  


15       A.    Yes.
  


16       Q.    And then there's another discussion of
  


17   rapids?
  


18       A.    Right.
  


19       Q.    And is this another trip that would have
  


20   occurred after Roosevelt Dam was in place and
  


21   regulating the flows of the river?
  


22       A.    Correct.
  


23       Q.    So even if this trip actually did occur in
  


24   June, it wouldn't have necessarily had the same flows
  


25   as the river would have had in June under natural
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 1   conditions?
  


 2       A.    I would assume not.
  


 3       Q.    Again, that's your opinion as a historian,
  


 4   not a hydrologist, right?
  


 5       A.    That's correct.
  


 6       Q.    Do you have anything else to say about this
  


 7   particular account?
  


 8                  CHAIRMAN NOBLE:  Discipline yourself,
  


 9   Dr. Littlefield.
  


10                  MR. MCGINNIS:  This is the last one.
  


11                  THE WITNESS:  If you go down to the
  


12   paragraph that begins "From Fish Creek to Mormon
  


13   Flats."
  


14   BY MR. MCGINNIS:
  


15       Q.    Right there.
  


16       A.    "The boys were not compelled to get out of
  


17   the canoe" and then "The run from Fish Creek to the
  


18   Flats was made in three and a half hours."
  


19             I'm sorry, I misread that.  So that's all I
  


20   have to say about it.
  


21       Q.    Okay.  Let's go down one.  I had one more
  


22   question about that.
  


23             The last paragraph there in this article says
  


24   "The description of the canoe trip from Roosevelt lake
  


25   to Phoenix was a veritable classic, it being so
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 1   unusual, and probably will be the cause of other
  


 2   similar trips."
  


 3             Do you see that?
  


 4       A.    I do.
  


 5       Q.    Did you see any other historical newspaper
  


 6   articles about this time that showed the people
  


 7   continued to have those kind of trips?
  


 8       A.    No.  And, also, the phrase about it being a
  


 9   veritable classic is probably why the folks were
  


10   invited to speak to the Rotary Club.
  


11       Q.    And it also highlights some testimony I think
  


12   maybe you did earlier and a couple of other witnesses
  


13   talked about, that part of the reasons these things
  


14   were in the newspaper was because they were kind of an
  


15   oddity?
  


16       A.    That's correct.
  


17       Q.    I think we're done with the newspaper
  


18   accounts.  Then I just wanted to ask you a few
  


19   questions to kind of sum up your conclusions to make
  


20   sure the Commission has those.
  


21             You've been present for or read the
  


22   transcripts of all of this round of the Salt hearings;
  


23   is that right?
  


24       A.    Yes.
  


25       Q.    And you were present, frankly, at the prior
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 1   rounds of the Salt hearings, right?
  


 2       A.    I think I've been here for most of the
  


 3   testimony in this round and for the two other rounds.
  


 4       Q.    Has anything you've heard in any of the
  


 5   testimony or any of the reports you've read changed the
  


 6   opinions set forth in the various reports you've
  


 7   written about navigability?
  


 8       A.    No.  If anything, my opinion about
  


 9   navigability has been strengthened.
  


10       Q.    And you've worked for about two decades on
  


11   this project?
  


12       A.    Close to 20 years.
  


13       Q.    And you've reviewed Federal land survey
  


14   records; is that right?
  


15       A.    That's right.
  


16       Q.    Have you reviewed Federal land patent files?
  


17       A.    Correct.
  


18       Q.    Have you reviewed U.S. Government records?
  


19       A.    Yes.
  


20       Q.    Have you reviewed other miscellaneous
  


21   historical records?
  


22       A.    That's right.
  


23       Q.    Spent a lot of time looking at historical
  


24   newspaper accounts?
  


25       A.    Correct.
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 1       Q.    Would you say that -- would it be fair to say
  


 2   that you've reviewed at least thousands, if not tens of
  


 3   thousands, of pages of documents regarding the Salt
  


 4   River?
  


 5       A.    I think the tens of thousands would be a more
  


 6   accurate statement.
  


 7       Q.    And has that caused you to reach an opinion
  


 8   about the navigability of the river based upon your
  


 9   training, expertise, and education as a professional
  


10   historian?
  


11       A.    Yes.  It's led me to conclusions about how
  


12   the local population perceived the river prior to and
  


13   at the time of statehood.
  


14       Q.    Are those opinions summarized on
  


15   Paragraphs 61 through 67 of your declaration,
  


16   Exhibit C020?
  


17       A.    They are.
  


18       Q.    Could you just summarize those once again for
  


19   us here, to finish up?
  


20       A.    Well, since modern settlement began on the
  


21   Salt River in the mid 19th century, there have been a
  


22   multitude of documents describing the stream as all of
  


23   this testimony has indicated.  These cover a wide
  


24   spectrum of published and unpublished sources,
  


25   including Federal and State and territorial materials,
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 1   including land patent records, including State patent
  


 2   records, including Federal surveys, including newspaper
  


 3   accounts, historical photographs and archival records,
  


 4   and as well as grants to Arizona in State patents.
  


 5             And, cumulatively, all of these documents
  


 6   indicate that literally hundreds and hundreds of
  


 7   individuals, if not thousands of individuals,
  


 8   expressed, either explicitly or implicitly, what their
  


 9   view was of the Salt River.
  


10             And, cumulatively, when you look at all of
  


11   that evidence, not just cherry-picked individual
  


12   pieces, it's very clear that the people who were on the
  


13   river prior to and at the time of statehood only
  


14   managed to boat the river a minor number of times, and
  


15   it was certainly nowhere near enough time in order to
  


16   reach the conclusion that the river was susceptible of
  


17   navigation, nor was it navigated on a regular and
  


18   reliable basis.
  


19       Q.    And I'm confident you're going to have some
  


20   additional time to talk about the river on
  


21   cross-examination.  Is there anything else you want to
  


22   say about your opinions or about the river as part of
  


23   your direct here?
  


24       A.    No.
  


25                  MR. MCGINNIS:  Okay.  That's all I have.
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 1                  CHAIRMAN NOBLE:  Let's take a break.
  


 2   2:45, about 10 minutes.
  


 3                  (A recess was taken from 2:36 p.m. to
  


 4   2:50 p.m.)
  


 5                  CHAIRMAN NOBLE:  Are we ready?
  


 6                  MS. HACHTEL:  We're ready.
  


 7                  CHAIRMAN NOBLE:  Well, let's start now,
  


 8   because McGinnis is tying his shoes and we can always
  


 9   blame it on that.
  


10                  MR. MCGINNIS:  As long as I don't have
  


11   to run.
  


12                  CHAIRMAN NOBLE:  Okay, go ahead.
  


13                  MS. HACHTEL:  Good afternoon,
  


14   Dr. Littlefield.
  


15                  CHAIRMAN NOBLE:  Whoa.  This is not
  


16   going to work at all.
  


17                  (A brief recess was taken.)
  


18                  CHAIRMAN NOBLE:  Shall we start again?
  


19                  MS. HACHTEL:  Okay, we'll try.
  


20                  CHAIRMAN NOBLE:  Oh, you are so good.
  


21                  MS. HACHTEL:  Oh, this is exciting.
  


22
  


23                      CROSS-EXAMINATION
  


24   BY MS. HACHTEL:
  


25       Q.    Good afternoon, Dr. Littlefield.  I'm Laurie
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 1   Hachtel, with the Arizona State Attorney General's
  


 2   Office, representing the State Land Department.  And
  


 3   I've read your reports and heard your testimony.  I
  


 4   just have some clarifying questions for you this
  


 5   afternoon.
  


 6       A.    Okay.  Good afternoon.
  


 7       Q.    First, I would like to clarify that your
  


 8   opinion of the Salt River's navigability is limited to
  


 9   the upstream edge of Roosevelt Lake downstream to the
  


10   Salt River's confluence with the Gila River; is that
  


11   correct?
  


12       A.    That's correct.
  


13       Q.    Okay.  So you are not opining in this
  


14   proceeding on State's Segments 1, 2 or the upstream
  


15   half of Segment 3; is that correct?
  


16       A.    Yeah, I didn't treat the river in segments,
  


17   and to be frank, I don't remember precisely where the
  


18   boundaries are for those segments in the State's
  


19   treatment of the river.  Generally speaking, I know
  


20   that Segments 1, 2 and 3 are above Roosevelt Dam, but I
  


21   don't know where the cutoff is.
  


22             But I am only opining from the inundation
  


23   flood line of Roosevelt Dam downstream.
  


24       Q.    Okay.  Dr. Littlefield, you aren't presenting
  


25   yourself as an expert in hydrology or geomorphology,
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 1   are you?
  


 2       A.    No.
  


 3       Q.    And are you presenting yourself as an expert
  


 4   on historic boats?
  


 5       A.    No.
  


 6       Q.    How about historic boating in general --
  


 7       A.    No.
  


 8       Q.    -- if there's a difference?
  


 9             How about modern boating?
  


10       A.    No.
  


11       Q.    And your boating research in your reports,
  


12   was that limited to examining the boats on the Colorado
  


13   River?
  


14       A.    In terms of the historical boating
  


15   discussion, largely on the Colorado River; but I do
  


16   discuss some boating attempts and actual boating on the
  


17   Salt River itself, similar to what we've just been
  


18   going through.
  


19       Q.    To the extent they're referenced in the
  


20   historical boating accounts, for instance, like the
  


21   ones 1 through 25 that you just went through this
  


22   morning?
  


23       A.    Correct.
  


24       Q.    And did you conduct any historical boating
  


25   research in preparation of any of your reports or
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 1   updates?
  


 2       A.    I'm sorry, I couldn't hear your question.
  


 3       Q.    Did you conduct any historical boating
  


 4   research in preparation of your reports or updates?
  


 5       A.    Only the material that was discussed in my
  


 6   section on the Colorado River.
  


 7       Q.    And did you rely on any other expert for that
  


 8   information?
  


 9       A.    No.
  


10       Q.    And did you talk to any historical boating or
  


11   boating experts in preparation for your reports or
  


12   testimony here today?
  


13       A.    No.  I've met Mr. Newell or Dr. Newell, who I
  


14   understand will be testifying later; but I just briefly
  


15   met him when he was here for one day at the last
  


16   session, and I have not discussed anything with him
  


17   relating to historical boating.
  


18       Q.    I noticed in your 2015 re -- kind of -- I'm
  


19   going to call it an update report.
  


20       A.    You mean 2014?
  


21       Q.    No, this.  I think it's July 15th, 2015.
  


22       A.    Oh, the declaration.
  


23       Q.    The declaration.
  


24       A.    Yes.
  


25       Q.    In Paragraph 58.
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 1                  MS. HACHTEL:  Can't hear, Joe?  Is that
  


 2   better?
  


 3                  MR. SPARKS:  Yeah.  Thank you.
  


 4   BY MS. HACHTEL:
  


 5       Q.    You use a phrase in that, in Paragraph 58,
  


 6   says "the state of boating technology," and you say "as
  


 7   it was used on the Colorado River."
  


 8             I was wondering if you could tell me, in
  


 9   Paragraph 58, what you meant by a state of boating
  


10   technology there?
  


11       A.    I discussed, essentially, three or four
  


12   examples of boating on the Colorado River.  There was
  


13   the Ives account, which I believe was the 1850s, and he
  


14   took a small steamboat up the Colorado to determine how
  


15   far it was navigable.  I don't recall what the draft
  


16   was, but I think it was 1 or 2 feet or something like
  


17   that.  In any event, my report has the details of what
  


18   the craft -- how large it was and so forth.
  


19             I also discussed the Wheeler expedition,
  


20   which was, I think, 10 or 20 years later, where Wheeler
  


21   was sent, as part of his exploration of the West, to go
  


22   upriver on the Colorado, again, to determine the limits
  


23   of navigation, navigability on the Colorado.  And he
  


24   took ore-driven dories.  And I also discussed the two
  


25   John Wesley Powell voyages through the Grand Canyon,
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 1   which also involved dories.
  


 2       Q.    So your reference there to boating technology
  


 3   was pointing out those particular types of boats used
  


 4   in those three expeditions on the Colorado River --
  


 5       A.    That's correct.
  


 6       Q.    -- would that be correct?
  


 7             In your Lower Salt report, when you're
  


 8   discussing boating on the Lower Salt, you concluded
  


 9   that it was the exception, based on the river's
  


10   unpredictable nature; and I wondered what effect did
  


11   you factor, if any, for the damming and diversions of
  


12   the river's flow on boating?
  


13       A.    Could you rephrase that?
  


14       Q.    Sure.  On Page 1 of your Lower Salt report,
  


15   you say that instances of boats being floated on the
  


16   Salt River were the exception, rather than the rule,
  


17   due to the extremely unpredictable nature of the river.
  


18       A.    You're on Page 1?
  


19       Q.    Uh-huh, of your Lower Salt report.
  


20       A.    Okay.  Correct.
  


21       Q.    And my question is, what effect, if any, did
  


22   you factor in for the damming and diversions on the
  


23   Salt for the effect on boating, so what effect did the
  


24   dams and diversions on the Salt River have on boating,
  


25   and did you take that into consideration?
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 1       A.    I'm simply relating what the people on the
  


 2   scene expressed about their view about the Salt River.
  


 3   And one of, I think, the most important points that I
  


 4   could make on that particular question is that,
  


 5   generally speaking, virtually no one at the time
  


 6   thought the river was susceptible of navigation.  And,
  


 7   in fact, as all these dams were being built on the
  


 8   river, including Roosevelt and then all the other
  


 9   diversion dams below Roosevelt, I did not find even one
  


10   instance, out of many hundreds, if not thousands, of
  


11   historical documents of anyone complaining that these
  


12   dams were going to in any way interfere with
  


13   navigation.
  


14             So, to me, that simply stated that the impact
  


15   of the dams couldn't have had any impact on
  


16   navigability because there was no one interested in
  


17   navigating the river, other than a few joyriders.
  


18       Q.    I'm probably getting ahead of myself on my
  


19   questions, but that just brings something to mind that
  


20   I thought, well, let's just discuss it now.  And that
  


21   is, did you find any document in the tens of thousands
  


22   of documents that you looked at that said the Salt
  


23   River was irrigated solely because it couldn't be
  


24   navigated?
  


25       A.    It was irrigated because it could not be
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 1   navigated?
  


 2       Q.    Right.  In other words, people who were there
  


 3   at the time or in government reports basically said the
  


 4   only thing we can do with this river is irrigate it, or
  


 5   I mean we can't boat it, so we're going to irrigate it.
  


 6   Is there such a document?
  


 7       A.    I didn't find any documents to that
  


 8   particular point.  Obviously there were instances of
  


 9   people attempting to navigate it, but in terms of --
  


10   and also use it for commercial purposes, such as Hayden
  


11   bringing logs down.  But I didn't find anything that
  


12   specifically said, since this river is worthless for
  


13   navigation, we're just going to take the water and use
  


14   it for irrigation.
  


15       Q.    Okay.  Thank you.
  


16             You had also stated that the river was
  


17   blocked by obstacles, both natural and manmade; and I
  


18   was wondering if you could explain what obstacles
  


19   you're referring to and how each of those affected the
  


20   river?
  


21       A.    There are obviously rapids, principally in
  


22   the canyon below where Roosevelt Dam was constructed.
  


23   Many of the newspaper articles that I covered in my
  


24   direct testimony referred to various rocks and sand
  


25   bars and other things that the boats got hung up on.
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 1   And then beginning in about 1865, there were the
  


 2   construction of various diversion dams, starting I
  


 3   think with the Swilling Ditch.  And I couldn't give you
  


 4   a list of them all in order, but there are a large
  


 5   number of other diversion dams going up the Salt River
  


 6   up toward the Granite Reef Dam, where Granite Reef Dam
  


 7   was eventually constructed.
  


 8       Q.    I want to focus on your CV for a second and
  


 9   ask you a couple questions in regards to that.
  


10       A.    My CV?
  


11       Q.    Uh-huh.
  


12       A.    Okay.
  


13       Q.    I noticed that you were previously retained
  


14   as an expert for the -- on the Salmon River by the
  


15   State of Idaho; is that correct?
  


16       A.    That's correct.
  


17       Q.    And then did you write a navigability report
  


18   in that, for that job?
  


19       A.    I can't comment on that.  That's confidential
  


20   still.
  


21       Q.    Would you consider, if I asked you questions
  


22   about particular facts about your work on that river,
  


23   would be confidential as well?
  


24       A.    Yes, they would be.
  


25       Q.    And you wrote your Master's thesis on the
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 1   Rio Grande; is that correct?
  


 2       A.    No, I wrote my Master's thesis on -- well,
  


 3   the title is "A History of the Potomac Company and Its
  


 4   Colonial Predecessors."  My Ph.D. dissertation was on
  


 5   the Rio Grande.
  


 6       Q.    Sorry.  That's right.
  


 7       A.    Yeah.  Did you want to talk about the Ph.D.?
  


 8       Q.    The Rio Grande, yes, please.
  


 9       A.    Okay.
  


10       Q.    Then do you recall what evidence was
  


11   submitted to the U.S. Supreme Court in the Rio Grande
  


12   decision that the river was nonnavigable?  Do you
  


13   recall?
  


14       A.    No, I -- it's been a long time since I've
  


15   looked at that.  The dissertation was turned into my
  


16   book, published in -- with a lot of additional
  


17   research, published in 2008.  It was entitled "Conflict
  


18   on the Rio Grande:  Water and the Law."
  


19             But I don't remember the specifics of what --
  


20   you're talking about the second U.S. Supreme Court
  


21   case?
  


22       Q.    Uh-huh.  I think it's the 1899 one, perhaps.
  


23   And then I just wondered, do you recall any boating
  


24   evidence that you came across on the Rio Grande for
  


25   your -- as part of your work?
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 1       A.    The only -- my recollection of the
  


 2   navigability issue on the Rio Grande related to
  


 3   floating telephone poles or logs on the portion of the
  


 4   river above El Paso.  But what the Supreme Court
  


 5   decided in that 1899 decision, I don't specifically
  


 6   remember.  I do remember it was a landmark in relation
  


 7   to navigability, but I just don't remember the details
  


 8   about it.
  


 9       Q.    Your reports address the time period from the
  


10   mid 19th century, when there were already diversions
  


11   happening on the Salt River, right?
  


12       A.    Yes, from about the early 1860s onward, until
  


13   shortly after statehood.
  


14       Q.    Did you consider, in forming your opinion,
  


15   any prediversion condition of the river?
  


16       A.    You're talking about the natural and
  


17   ordinary?
  


18       Q.    That's correct.
  


19       A.    No.  I'm not a hydrologist, and I wouldn't
  


20   know how to interpret those kinds of information.  My
  


21   historical evidence really -- my opinions are really
  


22   drawn from the opinions of the parties on the scene,
  


23   the people who lived there during the 50 or 60 or 70
  


24   years that I cover and who expressed an opinion about
  


25   what the river was like, both in terms of irrigation,
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 1   as well as the few handful of times that they attempted
  


 2   to float boats on the river.
  


 3             But, you know, I did not attempt to do any
  


 4   work in hydrology about what the river was like without
  


 5   any dams.
  


 6       Q.    Did you encounter or find any specific
  


 7   evidence of the river in its ordinary condition?
  


 8       A.    Evidence?
  


 9       Q.    Uh-huh.
  


10       A.    Without dams?
  


11       Q.    I would say ordinary, I mean without flood or
  


12   drought.
  


13       A.    Oh.
  


14       Q.    Unless that means a different -- maybe you
  


15   should first tell me what you think ordinary means.
  


16       A.    Ordinary means not extraordinary, so no
  


17   extreme flows.  At least this is what I've gotten out
  


18   of the previous testimony; no extremely high flows and
  


19   no extremely low flows.
  


20       Q.    Did you have any evidence, specific evidence,
  


21   you could point me to that addresses the river in that
  


22   condition?
  


23       A.    My recollection is, is that in some of the
  


24   government reports that were published in the late
  


25   1800s and in the early 1900s, there were various
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 1   tables, like the USGS reports and the like, that
  


 2   discussed monthly flows, yearly flows and the like;
  


 3   but, again, since I'm not a hydrologist, I did not
  


 4   attempt to interpret those charts.
  


 5             I did note that the text parts of those
  


 6   reports frequently contained phrasing about how the
  


 7   river was erratic and either dangerous during flooding
  


 8   or periodically dry, and I believe those are in my 2014
  


 9   reports.
  


10       Q.    You would agree with me that the natural
  


11   condition of the river then is without the effects of
  


12   man, so prediversion, predam; would that be your
  


13   understanding?
  


14       A.    That's correct.
  


15             Could I request that we maybe turn the lights
  


16   up a little bit if we're not looking at the screen?
  


17       Q.    Absolutely.
  


18       A.    Because all I'm getting from you is I can
  


19   only see a silhouette because of the lighting of the
  


20   window behind you.  And it also would help me looking
  


21   at my report.
  


22             Much better.
  


23       Q.    So as far as the natural condition, can you
  


24   point me to any evidence in your report of the river
  


25   prior to manmade diversions?
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 1       A.    No.
  


 2       Q.    And have you ever inspected the river in
  


 3   person?
  


 4       A.    Yes, I have.  I have been all along the river
  


 5   from Roosevelt Lake, down the Apache Trail, all the way
  


 6   down the river to -- at least as far as I could go by
  


 7   public road, to near the confluence with the Gila.  And
  


 8   I've also had a helicopter tour of the river, as well
  


 9   as the Tonto Basin.  It was provided by the Salt River
  


10   Project.  Both of those were done quite some years --
  


11   quite a few years ago, though.
  


12       Q.    Have you ever been on the river in a boat?
  


13       A.    No.
  


14       Q.    Let me follow up on that.  Do you have any
  


15   boating experience?
  


16       A.    Very limited.  I used to own a canoe at one
  


17   point, but I only used it recreationally on some local
  


18   lakes in California, and I used a rowboat and canoes
  


19   when I was in Boy Scouts, obviously, at this point,
  


20   many decades ago.
  


21       Q.    Can primary sources have a particular bias in
  


22   them or a purpose that could possibly distort the truth
  


23   about a river, in your opinion?
  


24       A.    Absolutely.  Sometimes it -- which is why one
  


25   needs to examine a particular historical question,
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 1   coming at it from as many different perspectives as
  


 2   possible, because unquestionably historical figures had
  


 3   their own personal biases or axes to grind, and so you
  


 4   can't just take them at face value as the objective
  


 5   truth.  You need to back them up with multitudes of
  


 6   other evidence to be able to determine if there is a
  


 7   bias, and if so, what.
  


 8       Q.    You had testified that you had reviewed tens
  


 9   of thousands of documents throughout your work over the
  


10   last 20 years on the river and that you collected and
  


11   placed the most significant documents in a database.
  


12             I was wondering if you could tell me what --
  


13   how you define significant?  You're looking at tens of
  


14   thousands of documents and then you're identifying
  


15   particular ones as significant.  What does that mean?
  


16       A.    Well, first of all, let me clarify one thing.
  


17   I did not put the documents themselves into the
  


18   database.  What I put into the database was an abstract
  


19   of the documents.
  


20             Frequently, the abstract would be direct
  


21   quotations from the document of passages that I thought
  


22   were particularly relevant to how historical parties
  


23   viewed the river.  Other times it might have been a
  


24   summary of what these individuals or government
  


25   agencies were saying about the river.  But the
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 1   documents themselves did not go into the database.
  


 2             And with regard to your question about how I
  


 3   determined the significance, I was tasked with shedding
  


 4   light on what historical parties thought about the Salt
  


 5   River vis-à-vis navigation or navigability.  And while
  


 6   there were certainly way more than tens of thousands of
  


 7   documents that might have had some commentary about the
  


 8   Salt River, in my view not all of them were especially
  


 9   relevant to shedding light on that topic.  And so one
  


10   of the tests that I developed intellectually was to ask
  


11   the question does this provide significant information
  


12   about what this particular historical individual
  


13   thought about the Salt River.  And if it did, then I
  


14   abstracted it into my database.
  


15       Q.    Did you say earlier, when you were on your
  


16   direct, that you had read the transcript of
  


17   Dr. August's testimony?  I don't remember.
  


18       A.    I don't think I have.  I probably have it and
  


19   just haven't read it yet.
  


20       Q.    When Dr. August testified in, I think it was
  


21   February, he said when he was determining whether to
  


22   rely on a particular source, let's say a newspaper
  


23   article, he would look and decide if he knew the
  


24   editor.  Apparently some editors, in his opinion, were
  


25   more reputable than others.  And it would take him, he
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 1   said, quite a while -- I don't know if he said weeks or
  


 2   a month -- in order to examine an account to determine
  


 3   if it was credible or worth relying on.
  


 4             And I was wondering what you thought of that
  


 5   process and if that's something that, based on your
  


 6   training and education and experience, an approach that
  


 7   you do as well?
  


 8       A.    Then I must have read his transcript, because
  


 9   I remember that testimony.
  


10       Q.    Okay.
  


11       A.    I was not present for the testimony.
  


12             He apparently focused more on -- well, let me
  


13   back up here.  19th century newspapers, as I discussed
  


14   earlier, were heavily booster papers.  They tended to
  


15   be positive and upbeat, because they wanted to be sold
  


16   in their local communities, and that's what people
  


17   wanted to read.
  


18             And, also, 19th century newspapers were
  


19   extremely political, much more so than newspapers
  


20   today, even though one might think of, say, the
  


21   Washington Post as a liberal paper and perhaps the Wall
  


22   Street Journal as a conservative paper.  Political
  


23   papers of the 19th century or newspapers were way, way
  


24   more openly, clearly open about what their particular
  


25   biases were.
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 1             But my approach was really not so much to
  


 2   look at what the editor's personal views, political
  


 3   views or otherwise, were; but, rather, to determine
  


 4   whether something that was said in the paper about the
  


 5   Salt River conveyed useful information about what
  


 6   historical parties thought of the Salt River.
  


 7             And, again, as I've said several times, I
  


 8   didn't just always take it at face value.  I attempted
  


 9   to corroborate that with many other types of documents.
  


10   So his approach may have been a little different and
  


11   for different reasons, but that's the way I approached
  


12   it.
  


13       Q.    Do you recall in your research what
  


14   percentage of the documents that you examined were
  


15   patents from --
  


16       A.    Land?  You're talking about Federal patents?
  


17       Q.    You can include Federal and State together,
  


18   as a percentage.
  


19       A.    The percentage of the documents?
  


20       Q.    Of the total.  Like if you're looking at your
  


21   total research, the percentage of that, would be your
  


22   estimate, was focused on patents, Federal and State?
  


23       A.    Well, as I indicated in my testimony, I
  


24   looked at every single patent, Federal patent, that
  


25   overlay or touched the Salt River according to several
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 1   historical mapping sources, and I did the same for the
  


 2   State patents as well.
  


 3             There were roughly 200 or 250 historical
  


 4   patents, Federal patents, and each one of those had a
  


 5   patent file associated with it.  And the patent file
  


 6   could have as few as maybe a half dozen documents or,
  


 7   if there was something disputed about the patent
  


 8   historically, it could have hundreds, if not thousands,
  


 9   of pages if there was like, say, a trial transcript or
  


10   something like that.
  


11             I don't think that the key test is
  


12   necessarily the percentage of the documents in terms of
  


13   interpreting their significance.  I think what is
  


14   significant about them is that they reflected the views
  


15   of many hundreds of individuals, including the people
  


16   who applied for the patent, the witnesses that they
  


17   brought back with them when they came back a couple
  


18   years later to, as the phrase went, prove up, as well
  


19   as the U.S. Federal General Land Office officials that
  


20   would sanction the approval of the patent.
  


21             So I think the significance of them is not
  


22   merely the number of pages, but, rather, the shear
  


23   number of historical views, if you will, by the many
  


24   historical parties expressing their opinions throughout
  


25   all those documents.
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 1       Q.    And we'll cover patents in just a little bit.
  


 2   I won't jump ahead to that.  But I was wondering if you
  


 3   know the physical characteristics of the Colorado,
  


 4   meaning do you know if the Colorado is prone to floods
  


 5   and droughts?  And I'm talking back at the time of
  


 6   statehood or before, not currently.
  


 7       A.    Oh, absolutely.  The Colorado was notorious
  


 8   for flooding before the large dams were built on the
  


 9   river.  I don't know the extent to which drought may
  


10   have affected it.  I would suspect probably less so
  


11   than the Salt River.  But the Colorado was extremely
  


12   well-known for severe flooding.
  


13       Q.    How about do you know if the Colorado was
  


14   also subject to seasonal variation in flows?
  


15       A.    I don't know the specifics on it, but I would
  


16   assume so.
  


17       Q.    Do you know if the Colorado had obstacles on
  


18   it, such as sand bars?
  


19       A.    Yes.  I mentioned at least one or two; the
  


20   J.C. Ives voyage, where they had to line the boat
  


21   standing on the shore and pulling it up over the
  


22   obstacle.
  


23       Q.    And obviously it had rapids too, right?
  


24       A.    Yes, it does.
  


25       Q.    If people in the Salt River Valley had
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 1   started discussing or promoting the river's use for
  


 2   navigation, rather than irrigation, would that have
  


 3   been a potential threat to securing Federal funding for
  


 4   the reclamation efforts?
  


 5       A.    I would expect that -- this is purely
  


 6   hypothetical, but I think I can answer it based on
  


 7   historical facts that relate to the Reclamation Service
  


 8   and issues that touched on the construction of the Salt
  


 9   River Project and Roosevelt Dam.
  


10             One aspect of that project, which I cover in
  


11   my Lower Salt River report, that was highly
  


12   controversial was the question of how was it going to
  


13   be paid for.  And I don't remember the specifics of it.
  


14   It's in my 2014 report.  But, basically, it broke down
  


15   to how much were the people who were going to receive
  


16   the irrigation water, how much were they going to pay
  


17   back to the Reclamation Service.  And the Reclamation
  


18   Service held a really large number of meetings, as I
  


19   recall, which were apparently heavily attended.  And,
  


20   again, it's discussed in my report.  And had the
  


21   potential at least for perhaps delaying the
  


22   construction of the project or interfering with it if
  


23   some sort of agreement couldn't be reached.
  


24             And to go to your hypothetical question,
  


25   there was nothing similar that I saw relating to


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 17      03/10/2016 3770


  


 1   navigational interests and how their interests might
  


 2   interfere with irrigation diversions.
  


 3       Q.    I saw in your report, in, I think, the Upper
  


 4   Salt report Page 66 and in the Lower Salt report
  


 5   Page 156 -- I'll tell you what I'm referring to. --
  


 6   that the feds were anxious about the outcome of the
  


 7   Hurley v. Abbott lawsuit because it could affect the
  


 8   amount of water that would be potentially stored behind
  


 9   the reservoir.
  


10       A.    Is that a question?
  


11       Q.    I'm getting to it.
  


12       A.    Okay.
  


13       Q.    So based on that, wouldn't the reaction of
  


14   the feds be negative if there was a movement for
  


15   leaving water in the river for navigation?
  


16       A.    I haven't read that section of my report
  


17   recently, but you're referring to the Hurley v. Abbott
  


18   case, the Kent Decree in 1910, I think it was.
  


19       Q.    Uh-huh.
  


20       A.    And, yes, the Reclamation Service was
  


21   concerned with the outcome of that case because
  


22   depending on how much water was awarded -- it was an
  


23   appropriation case, and how much water was awarded
  


24   would have an impact on how much water the Reclamation
  


25   Service could store and/or distribute through Granite
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 1   Reef Dam and Roosevelt Dam.
  


 2       Q.    The feds didn't want to spend a lot of money
  


 3   building a reservoir if there were going to be hang-ups
  


 4   with the amount of water that would be stored; wouldn't
  


 5   that be correct?
  


 6       A.    Correct.
  


 7       Q.    And am I correct in noting that you conducted
  


 8   some research in the SRP Archives?
  


 9       A.    In what?
  


10       Q.    The SRP Archives.
  


11       A.    Yes, a long time ago, when I first did the
  


12   research, I think in 1996, I did research in the Salt
  


13   River Project Archives.  I don't think I did any
  


14   additional for the 2003 or '4 or whatever that report
  


15   is, and I know I didn't do anything additional there
  


16   for the most recent updating of my reports.
  


17       Q.    Were you able to personally go through files
  


18   and databases there, or was your research access
  


19   limited while you were there?
  


20       A.    I was not limited in any way.  They took me
  


21   into the archives and basically showed me what their
  


22   indexing system was, and they said, "Here are the
  


23   indices.  Here are where the records are.  Go at it."
  


24   And they also were kind enough to offer the time and
  


25   expertise of their archivists in case I couldn't figure
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 1   things out on my own.  So I was not limited in any way.
  


 2       Q.    On Page 5 of your Lower Salt report, you
  


 3   discuss some of the search terms that you had used in
  


 4   your research.
  


 5       A.    Yes, I see that.
  


 6       Q.    I was wondering if you -- I didn't list it
  


 7   here.  Did you also search the word boat?
  


 8       A.    Just as the word boat?
  


 9       Q.    Uh-huh, just the word boat.
  


10       A.    That would have brought up so many, probably
  


11   gazillions of options, that it would have been
  


12   worthless to search a word like boat.
  


13       Q.    Well, I would assume you would put the word
  


14   boat with Salt River, not -- excuse me, not just boat,
  


15   just generally; but in relation to some of the other
  


16   terms that you list here on Page 5.
  


17       A.    You need to understand what these terms were.
  


18   These were just starting points for the research until
  


19   I came to understand just the broad outlines of the
  


20   historical topic at hand.
  


21             In terms of finding boats in relation to the
  


22   Salt River, in my view the more beneficial approach
  


23   would be to search terms relating to the Salt River
  


24   directly, which would then thereby produce the records
  


25   that happened to also deal with boats.
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 1       Q.    And what would those search terms be that
  


 2   would bring up that and more, in your opinion?
  


 3       A.    Originally when I did my search work, the
  


 4   finding aids, which are basically indices of how
  


 5   different archives structure their collections, those
  


 6   finding aids were originally housed at the respective
  


 7   archives, and there were all manners of how those
  


 8   finding aids were constructed.  Some were much more
  


 9   detailed than others.
  


10             You should also understand that finding aids
  


11   don't provide the specifics about individual documents.
  


12   They're more like -- if you're lucky, they might be a
  


13   listing of file tab folder headings, or in many cases
  


14   they might be just general, you know.  And depending on
  


15   the archive you're in, there might be just a box label
  


16   that might be labeled "Salt River," and there might not
  


17   be anything else broken out of it.  And then the way
  


18   one goes and sees if there's anything about navigation
  


19   in the Salt River or boats is simply to go through all
  


20   of it.
  


21             But the original finding aids were at the
  


22   archives, and you had to go use the original finding
  


23   aids the way they existed, and as I said, some were way
  


24   more detailed than others.
  


25             Since that time, probably in about the past
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 1   10 or 15 years, a lot of those finding aids have become
  


 2   more refined as archivists have structured them better,
  


 3   and their motivation for doing that is because many of
  


 4   the archival finding aids are now online.  So rather
  


 5   than having to go to an archive just to determine if
  


 6   they had anything worthwhile, you now can look at the
  


 7   finding aids from their office computer, and you can
  


 8   see the listing of the topics that they're -- as they
  


 9   exist in a particular archive.  And then you can make a
  


10   determination of whether or not to go look at that
  


11   archive within those folder headings or box headings or
  


12   whatever.
  


13             So, basically, at the beginning of the
  


14   research I just kept a name that -- a list of terms
  


15   that were clearly relevant, such as Salt River, Granite
  


16   Reef, navigation, navigable, irrigation, floods,
  


17   Roosevelt, the names of canals, that kind of thing, and
  


18   gradually just sort of refined the list as time went
  


19   on.
  


20       Q.    So from what I hear what you're saying,
  


21   there's not a one size fits all way of searching that
  


22   you would use the same terms over and over again; it
  


23   was dependent on a particular source you were
  


24   researching?
  


25       A.    Correct.  And, in fact, in some cases at
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 1   archives, they may -- the archive might have its own
  


 2   independent list of terms as part of its finding aid,
  


 3   and so one of the things you learn to do as a historian
  


 4   is you adjust your approach, depending on where you
  


 5   are, to deal with the specific circumstances.
  


 6             I can remember, for example, when I did
  


 7   historical work at the Arizona Historical Foundation,
  


 8   which no longer exists, but was here in Phoenix, as I
  


 9   recall, they had a card catalog, similar to the
  


10   old-fashioned card catalogs you would find in
  


11   libraries.  And the archivists there had typed up
  


12   individual cards with headings on them, and you would
  


13   look at the terms that you thought would most likely be
  


14   useful, and then those cards would tell you go look at
  


15   the such and such collection, the Hayden papers, for
  


16   example.
  


17             Other places would be much more general, but
  


18   you basically -- you're right, there's no size that
  


19   fits all.  You just shift your approach depending on
  


20   where you're working.
  


21       Q.    And as you mentioned and everyone knows, as
  


22   things have become online and research can be conducted
  


23   from our office, rather than having to go in person,
  


24   for some references or resources, in your search of
  


25   those computerized records, did you use the word, let's
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 1   say, Salt River and boat?  Like how -- did you change
  


 2   your search for -- when you're using those online
  


 3   resources, to cast a larger net, potentially?
  


 4       A.    Yes.  The short answer is yes, both in
  


 5   relation to historical newspapers, as well as, say,
  


 6   Google Books.  Google Books, from a historian's
  


 7   perspective, are extremely useful because a lot of the
  


 8   historical older published works are no longer covered
  


 9   by copyright, and so they will show up the entire
  


10   published work, and because Google Books can be keyword
  


11   searched within an individual book, it may bring up a
  


12   particular book that you would never think to look in
  


13   if you went to a library.  You know, it might be a
  


14   biography of some unknown person who happened to live
  


15   in the Salt River area, and not a famous person like
  


16   the Haydens, but just someone who happened to live here
  


17   and published their own personal diary or something.
  


18             So Google Books and newspapers are extremely
  


19   useful, and I did a large number of variable term
  


20   searches, combining boolean searches, meaning and or or
  


21   combinations, and included most of those new results in
  


22   the most recent report.
  


23       Q.    And do you recall in that, did you use search
  


24   terms such as, for instance, canoe or trapper,
  


25   something -- those are just two examples.
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 1       A.    I did not use canoe or trapper, again,
  


 2   because they're so nonspecific that they would have
  


 3   turned up if not hundreds of thousands of hits; and,
  


 4   again, the -- one of the things you have to learn about
  


 5   searching is that trapper or canoe with Salt River is
  


 6   going to get you the same number of hits,
  


 7   quote/unquote, that you would get just using Salt
  


 8   River, because trapper and canoe most likely are going
  


 9   to show up, if it's in relation to the Salt River, in
  


10   your larger search of Salt River.
  


11             And this is all hypothetically speaking,
  


12   but -- so, in other words, you don't need the kind of
  


13   refinement that you're talking about to do those
  


14   searches.  You just need to know which terms are going
  


15   to be the most likely ones to bring up anything about
  


16   the Salt River, including trapper and canoe.
  


17       Q.    In your direct you went through 25 boating
  


18   accounts or historic, I should say, newspaper accounts.
  


19   Did you come across those accounts when you were
  


20   conducting your own research?
  


21       A.    My recollection is some of them I did.  I
  


22   think the Day boating account appears in my report.  I
  


23   don't believe all of them appear in my report.  And I
  


24   think on the opposite side of that, I think I have some
  


25   boating accounts in my reports that are not covered by
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 1   the boating accounts in Mr. Fuller's report or
  


 2   PowerPoint.
  


 3       Q.    And why didn't you include those accounts
  


 4   that -- to the extent that the -- of the 25 that you
  


 5   went through in your direct in your report?
  


 6       A.    Because I didn't find them.
  


 7       Q.    Okay.
  


 8       A.    I did not see the 25, the list of 25, until
  


 9   Mr. Fuller did his PowerPoint, and that was after I had
  


10   prepared my report.  And he obviously found some
  


11   reports, newspaper accounts, that I didn't find, and
  


12   vice versa.
  


13       Q.    I want to discuss your standard for
  


14   navigability and what's required for, in your opinion,
  


15   for a river to be navigable.
  


16             If someone gets injured or dies during a
  


17   boating account trip, in that opinion, does that
  


18   reflect on navigability for you?
  


19       A.    The emphasis that I tried to put on
  


20   navigability in my report is not so much what my own
  


21   opinion is about navigability, but, rather, what the
  


22   historical parties that I describe, what their opinions
  


23   were about navigability and/or navigation.
  


24             Cumulatively, I think they present a very
  


25   clear picture, both in terms of actual navigation and
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 1   navigability, that the Salt River was not regularly
  


 2   navigated, at least not to make it reliable, nor was it
  


 3   susceptible, at least in the opinion of historical
  


 4   parties.
  


 5             I don't really have a specific opinion about
  


 6   navigation and navigability, because that's not what I
  


 7   tried to do.  I'm simply voicing what I think hundreds
  


 8   of people, historically speaking, pointed out by all of
  


 9   the various documentation that they created about the
  


10   river.
  


11       Q.    So if you came across -- and we know, I think
  


12   it's Major Spaulding who -- he shoots himself in a boat
  


13   by accident.  When you came across that account, the
  


14   fact that he was injured and died in a boat, that did
  


15   not sway you in your conclusion as to whether that
  


16   account was evidence of navigability or
  


17   nonnavigability, based on that event?
  


18       A.    First of all, I don't think I have the Major
  


19   Spaulding account in my report.  I may be wrong.
  


20             But, secondly, I don't think the Major
  


21   Spaulding newspaper account reflects much at all about
  


22   navigation or navigability, except to the extent that
  


23   there was a diversion dam that caused him to apparently
  


24   trip and discharge his weapon.  So to the extent that
  


25   that account sheds any light at all on navigation or
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 1   navigability, I think it's very small.
  


 2       Q.    So you don't -- you haven't formed an opinion
  


 3   whether there's a required boat for a river to be
  


 4   navigable?
  


 5       A.    Only to the extent of my discussion of the
  


 6   types of watercraft that historical parties along the
  


 7   Salt River attempted to use, with various degrees of
  


 8   success.  Clearly, the people who were on the scene at
  


 9   the time were the ones who were the most aware of what
  


10   types of watercraft could or could not be used on the
  


11   Salt River.  And I think when you look at the entire
  


12   historical picture, it's clear that the hundreds and
  


13   hundreds of people who were there did not find reliable
  


14   navigation or they would have done a heck of a lot more
  


15   of it, and nor did they find the river susceptible of
  


16   navigation or they would have done it much more
  


17   frequently.
  


18       Q.    So based on what you just told me, you don't
  


19   believe that there has to be a large boat, for
  


20   instance, like the ones that were referenced with
  


21   Wheeler, Ives, and Powell, as used on the Colorado, to
  


22   be used on the Salt; is that correct?
  


23       A.    All I can tell you is what the types of the
  


24   boats were that were actually tried to be used on the
  


25   Salt River to the extent that the descriptions of those
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 1   watercraft exist in the historical record.
  


 2       Q.    And those were flat boats, skiffs, canoes,
  


 3   and those were used by people on the Salt River; is
  


 4   that correct?
  


 5       A.    That's correct.
  


 6       Q.    Do you have an opinion whether a boat has to
  


 7   go up and down a river, rather than across, to be
  


 8   considered to be navigable?
  


 9       A.    My understanding, and I'm not an attorney,
  


10   but my understanding of the cases that I have read,
  


11   which was many years ago, is that the test needs to be
  


12   up and down a river, not across it, such as for a ferry
  


13   boat.  Ferry boats are essentially means of avoiding
  


14   the river, like a bridge.  So -- but I could be wrong
  


15   on that.  That's just from reading quite some time ago
  


16   about various cases on that point.
  


17       Q.    Can you tell me what your definition of
  


18   commerce is?
  


19       A.    Well, commerce would be being able to make a
  


20   living at doing something.
  


21       Q.    So you would need to make a profit?
  


22       A.    Enough to pay your bills.
  


23       Q.    I think that would probably assume a profit
  


24   then?
  


25       A.    A profit above and beyond your operating
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 1   costs, yes.
  


 2       Q.    John Wesley Powell's second expedition was
  


 3   for scientific information and research.  Would you
  


 4   consider that a commercial use of the river?
  


 5       A.    Not directly.  He was out there to find out
  


 6   what was there.  He wasn't out there to determine
  


 7   whether you could carry on commerce on the river or
  


 8   not.  That might have been a byproduct.  He didn't know
  


 9   when he went.  But, you know, I don't think that was
  


10   his purpose.
  


11       Q.    Would transportation of commercial goods,
  


12   let's say agricultural products, in a canoe or flat
  


13   boat be considered a commercial use?
  


14       A.    Again, I could only tell you what the people
  


15   on the Salt River did.  They attempted to do some of
  


16   those things, but they attempted it very few and far
  


17   between.  And so to the extent that they wanted to find
  


18   a commercial use for the Salt River, I think they tried
  


19   to do that.  They clearly did that on the Colorado
  


20   River.
  


21             So, you know, since the Salt River area was
  


22   largely agricultural in the 19th and early
  


23   20th century, I would assume that any kind of
  


24   commercial uses would include carrying agricultural
  


25   products.
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 1       Q.    Do you have an opinion if there's a required
  


 2   depth for a river to be navigable?
  


 3       A.    The same answer as all the other ones.  It's
  


 4   what the people at the time thought was navigable or
  


 5   susceptible of navigation.
  


 6       Q.    You had mentioned, I think a little earlier,
  


 7   erratic flow.  How do you define erratic flow when you
  


 8   use it?
  


 9       A.    The term erratic, I don't know if it's used
  


10   in conjunction with flow or not, but I do know that in
  


11   quite a few of the U.S. Government reports that were
  


12   published in the late 19th century and early
  


13   20th centuries describing the Salt River, either by
  


14   itself or as part of the Gila River watershed area,
  


15   used that term specifically.
  


16             And the way I understood it to mean was that
  


17   it had either extremely high flows at certain times or
  


18   extremely low flows at certain times and that they were
  


19   very unpredictable in terms of when those occurrences
  


20   would happen.  So I'm using the language of the
  


21   historical parties, not offering my own definition.
  


22       Q.    Do you have a definition for flood?
  


23       A.    The same answer.
  


24       Q.    Okay.  Tell me what you mean by a stream
  


25   being useful for transportation on a regular and
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 1   reliable basis.
  


 2       A.    Parties being able to make a living
  


 3   transporting goods along the river.
  


 4       Q.    So do you have an opinion how many days or
  


 5   months of the year?  Does that matter, or just the
  


 6   plain profit aspect of it?  So if they could get it
  


 7   done in two weeks and have a great year and make a
  


 8   profit and live off of that, that would be sufficient?
  


 9       A.    I hate to keep coming back to the same
  


10   phrase, but I guess it would depend on what the parties
  


11   were trying to carry on the river.  Hayden wanted to
  


12   bring logs, and, you know, I suppose hypothetically he
  


13   could bring a whole lot of logs down in one log drive,
  


14   if he had ever managed to do it, enough to keep his
  


15   sawmill busy all year-round.
  


16             On the other hand, there might have been
  


17   people who wanted to convey crops for a good portion of
  


18   the year.  So I guess it would depend on what the
  


19   product was and what the profit potential was.  But,
  


20   again, the historical parties appeared to try numerous
  


21   times to use the river for such purposes and never
  


22   found it suitable for doing so in order to make a
  


23   profit and make a living at it.
  


24       Q.    Is it your opinion, if there is a road that
  


25   is next to the river, that that makes the river
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 1   nonnavigable?
  


 2       A.    No, it certainly doesn't.  There are
  


 3   obviously places in the United States and in the West
  


 4   where roads parallel navigable rivers.  But I do think
  


 5   that it is supplementary evidence that if you have a
  


 6   road roughly paralleling a stream where parties are
  


 7   unable to use it reliably to convey commerce, the
  


 8   logical conclusion is, is that commerce is going by
  


 9   some other means.  And if there's a map showing a road
  


10   or a railroad, then I think that backs up the idea that
  


11   they weren't doing it regularly on the river.
  


12             And I think I mentioned, in relation to one
  


13   of Mr. Fuller's newspaper articles, the commentary that
  


14   was made, I think it was in a Yuma paper, about how
  


15   expensive it was to transport goods by stagecoach or
  


16   freight wagons and how, if they could have made a go of
  


17   it transporting it on water, it would have been far
  


18   preferable because the rates would have been much
  


19   lower.
  


20       Q.    In your Lower Salt report, you stated that
  


21   the constructions of canals and dams on the river is
  


22   one of the most important pieces of evidence indicating
  


23   nonnavigability of the river.
  


24             Can you explain that conclusion, please?
  


25       A.    Can you tell me where you're referring to?
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 1       Q.    Sure.  It's on Page 219 of your Lower Salt
  


 2   report.
  


 3       A.    I actually had to bind this in two parts
  


 4   because I couldn't find a place that would bind it in
  


 5   one, so I may have to jump back and forth here.
  


 6       Q.    No problem.
  


 7       A.    But the pagination is the same.
  


 8                  CHAIRMAN NOBLE:  Laurie, so that someone
  


 9   doesn't get hurt from falling over, could we take a
  


10   break?
  


11                  MS. HACHTEL:  Oh, yes.  I don't want
  


12   anyone injured.
  


13                  THE WITNESS:  Shall we answer that when
  


14   we come back?
  


15                  MS. HACHTEL:  Yeah, that would be great.
  


16   Thank you.
  


17                  (A recess was taken from 3:52 p.m. to
  


18   4:06 p.m.)
  


19                  CHAIRMAN NOBLE:  Are we ready?
  


20                  MS. HACHTEL:  I am.
  


21                  Are you ready, Dr. Littlefield?
  


22                  THE WITNESS:  I'm ready.
  


23                  CHAIRMAN NOBLE:  Let's go at it.
  


24   BY MS. HACHTEL:
  


25       Q.    Dr. Littlefield, right before the break I had
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 1   asked you a question.  Do you remember it, or do you
  


 2   want me to restate it for you?
  


 3       A.    Please restate it or repeat it back.
  


 4       Q.    Sure.  It concerned Page 219 of your Lower
  


 5   Salt report and that -- are you on that page right now?
  


 6   Do you have it in front of you?
  


 7       A.    Yes, I am.
  


 8       Q.    That last paragraph that starts with "The
  


 9   constructions of canals and dams on the river is one of
  


10   the most important pieces of evidence indicating the
  


11   non-navigability of the Salt River," and I was just
  


12   wondering what your basis for that conclusion is?
  


13       A.    If you just go on and read the rest of the
  


14   paragraph continuing onto Page 220, it just essentially
  


15   indicates that not only when the Reclamation Service
  


16   got involved in building Roosevelt Dam and Granite Reef
  


17   Dam, but in the decade or so before, when the Hudson
  


18   Reservoir and Canal Company was proposing to build the
  


19   dam and diversion works, nobody -- even though there
  


20   were notices that made these activities public and were
  


21   widely known, nobody objected to building these works
  


22   on the basis that they were going to interfere with
  


23   navigation.  And in my view, they certainly would have
  


24   objected if they had viewed navigation or navigability
  


25   to be a significant factor on the Salt River.
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 1       Q.    So it's -- that statement relates to the
  


 2   perception of the people that were there and not using
  


 3   it for navigation and dam -- diverting it?
  


 4       A.    Correct.  It would be the parties on the
  


 5   scene.
  


 6       Q.    Would you agree if a primary use of the river
  


 7   is irrigation, that that would impact the use of boats
  


 8   on the river?
  


 9       A.    If there were diversion dams, certainly, and
  


10   also if water was being taken out even without
  


11   diversion dams.
  


12       Q.    You mean through canals and things like
  


13   irrigating canals?
  


14       A.    Correct.
  


15       Q.    And then did you conduct a susceptibility
  


16   analysis to forming your conclusion?
  


17       A.    Not a hydrological one.  My susceptibility
  


18   analysis is whether the people on the scene felt it was
  


19   susceptible of reliable navigation, which they clearly
  


20   did not think it was.
  


21       Q.    So your susceptibility analysis was limited
  


22   to the perceptions of the people on the ground that
  


23   were there, essentially?
  


24       A.    The hundreds and hundreds of people, who all
  


25   looked at the river, and only a tiny handful attempted
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 1   to use the river, and of the hundreds and hundreds of
  


 2   others, they all reached the same conclusion.  It
  


 3   wasn't susceptible of navigation.  And, you know, our
  


 4   ancestors weren't all fools, just to repeat a phrase I
  


 5   used the other day.  I mean they knew what they saw,
  


 6   and they did not see a river that was navigable.
  


 7       Q.    Based on your review of the Kent and Kibbey
  


 8   decisions, is it your opinion that the principles of
  


 9   prior appropriation would preclude a river from being
  


10   navigable?
  


11       A.    That the principles of prior appropriation
  


12   would preclude --
  


13       Q.    As applied in the Kent and Kibbey decisions
  


14   would preclude it?
  


15       A.    Meaning if there were appropriative claims
  


16   along the river --
  


17       Q.    Uh-huh.
  


18       A.    -- the river could not be navigable?
  


19       Q.    Correct.
  


20       A.    No, that's clearly not the case.
  


21             I can offer an example of another project
  


22   that I'm working on that is not confidential that
  


23   involves the San Joaquin River in Central Valley, the
  


24   Delta.  And there there were many appropriative water
  


25   rights claims along the San Joaquin River, and the
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 1   San Joaquin was, along with the Sacramento rivers, was
  


 2   widely viewed as being navigable.
  


 3             So the answer to your question with regard to
  


 4   the Salt River is that simply because there are
  


 5   appropriations does not preclude it from being
  


 6   navigable.
  


 7       Q.    Do you know what the population of the Salt
  


 8   River Valley was in 1865?
  


 9       A.    Native Americans and European?
  


10       Q.    How about Euro settler -- the Euro-American
  


11   settlers?
  


12       A.    No, I don't know.
  


13       Q.    Would you imagine that it -- would you
  


14   describe the Salt River Valley in 1865 as sparsely
  


15   populated?
  


16       A.    Yes.
  


17       Q.    Would you agree that unpredictability for
  


18   irrigation, meaning the river's flows, may not be the
  


19   same thing as unpredictability for using the flows for
  


20   navigation?
  


21       A.    In a general sense, yes.
  


22       Q.    I want to ask you a few questions about the
  


23   surveys at this point.
  


24       A.    Okay.
  


25                  MS. HACHTEL:  Paula, you can get up
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 1   there, if you want.
  


 2                  CHAIRMAN NOBLE:  Do we need --
  


 3                  MS. HACHTEL:  I don't know.  I'm working
  


 4   up to it, but not yet.
  


 5                  CHAIRMAN NOBLE:  How many slides do you
  


 6   think you're going to take a look at?
  


 7                  MS. HACHTEL:  Oh, I was just generally
  


 8   going to start with the manuals.  The 1851 manual we
  


 9   can start with.
  


10                  THE WITNESS:  Okay.
  


11                  CHAIRMAN NOBLE:  All 300 pages of each
  


12   of them or -- I mean I'm just trying to --
  


13                  MS. HACHTEL:  No.
  


14                  CHAIRMAN NOBLE:  Do we need to turn off
  


15   the lights?
  


16                  MS. HACHTEL:  No, I don't think so.  Why
  


17   don't we see.
  


18                  CHAIRMAN NOBLE:  John would like to have
  


19   the lights off, because it's easier to sleep.
  


20                  MS. HACHTEL:  I think you'll be
  


21   pleasantly surprised.
  


22                  CHAIRMAN NOBLE:  At how well he sleeps
  


23   with the lights on?
  


24                  MS. HACHTEL:  I'm not commenting on
  


25   that.
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 1                  CHAIRMAN NOBLE:  Okay.
  


 2   BY MS. HACHTEL:
  


 3       Q.    All right.  I have some questions about the
  


 4   manuals, and starting with the 1851.  Do you have a
  


 5   copy of that, Dr. Littlefield, in your file?
  


 6       A.    All of the historical documents that I
  


 7   accumulated for the original version of my Salt River
  


 8   report, the 1996 report, the Salt River Project asked
  


 9   me to return all of those copies, which at the time
  


10   were all paper copies, to them, and since they paid for
  


11   all of that copying, I sent them all back.
  


12       Q.    Forget the surveys themselves for a second,
  


13   but just the instruction manuals that surveyors were
  


14   guided by.  Do you have copies of those particular
  


15   years of those manuals in your files?  Or we have it
  


16   electronically.  I'm going to ask you some questions
  


17   about it.  I just thought for reference I can -- if you
  


18   had it, a place within your file.  Otherwise, we can
  


19   just read it off there.
  


20       A.    I think this is from Theodore White's -- not
  


21   Theodore White.  From --
  


22       Q.    The White Book?
  


23       A.    The White Book about the instructions to
  


24   surveyors, yeah.
  


25       Q.    That's what I'm going to ask you some
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 1   questions about.  I just want to try to understand.
  


 2       A.    Yeah, I do have a copy of the entire book in
  


 3   my computer.
  


 4       Q.    Okay.  I just --
  


 5       A.    But I don't have the computer up here.
  


 6       Q.    We can -- how about if I'll ask you some
  


 7   questions.  If we need to look at specific language,
  


 8   which we very well may, we'll have -- Paula has it.
  


 9   And if you need additional time or to look at a hard
  


10   copy, I can give you mine or you can search for yours.
  


11   But I'm just going to go through some questions on the
  


12   manuals, just to make sure I understand it correctly.
  


13       A.    Okay.
  


14       Q.    In the 1851 manual, there is a section, and
  


15   is it insuperable; is that the right way to pronounce
  


16   it?
  


17       A.    Insuperable objects on line.
  


18                  CHAIRMAN NOBLE:  No, we call that
  


19   insufferable.
  


20                  MS. HACHTEL:  I'm sure you do right now.
  


21                  MR. MCGINNIS:  Mr. Chairman, is this an
  


22   exhibit already, and can we get the number for the
  


23   record?
  


24                  CHAIRMAN NOBLE:  How can you help us out
  


25   there?  How are we going to reference it in the record?
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 1                  MS. HACHTEL:  It is an exhibit.  It
  


 2   is -- help me out, Paula.
  


 3                  MS. BREWER:  C018-165.
  


 4                  MS. HACHTEL:  165?
  


 5                  MS. BREWER:  Uh-huh.
  


 6   BY MS. HACHTEL:
  


 7       Q.    It is the 1851 manual.  Dr. Littlefield, my
  


 8   first question is --
  


 9             Paula, do you want to turn to the 1851 manual
  


10   and to Page 438, which the Insuperable Objects on
  


11   Line - Witness Point section is?
  


12             Dr. Littlefield, in that paragraph -- while
  


13   she's bringing it up, I want to ask you. -- it says
  


14   "under circumstances where your course is obstructed by
  


15   impassable obstacles."  I was wondering if you can tell
  


16   me what that means, what an impassable obstacle means?
  


17       A.    It could mean any number of things.  I've
  


18   seen it refer to, for example, really rugged mountains.
  


19   I've used these survey plats on I don't know how many
  


20   projects, and in some cases surveyors would say this is
  


21   just too tough for me to be able to, you know, go out
  


22   and lay out an accurate line, and so they've just put
  


23   in their information that it was not surveyed because
  


24   of the difficulty.  And I also have seen it used in
  


25   relation, for example, lakes or just anything that the
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 1   surveyor felt that he could not do a good job carrying
  


 2   out his instructions.
  


 3       Q.    I saw that it lists, as an example, rivers.
  


 4   So it applies to rivers as well then, correct?
  


 5       A.    That's correct, at least ones that might be
  


 6   too deep and wide to be able to get across.
  


 7       Q.    So when a surveyor came to an impassable
  


 8   obstacle under this provision, what surveying
  


 9   methodology did the surveyor need to use?  Do you know?
  


10       A.    They didn't survey it.
  


11       Q.    They didn't survey it.
  


12       A.    If it was insuperable on line, they -- if
  


13   it's a river and navigable in their opinion, they would
  


14   meander it.  If it was something like mountainous
  


15   terrain, they would simply carve out a large portion of
  


16   the sections of a township, and they would label them
  


17   unsurveyed due to severe mountains or something like
  


18   that.
  


19       Q.    Paula, can you bring it up a little bit so we
  


20   see the top part of the page, please?
  


21             So my question on this then -- thank you for
  


22   answering that.  But looking at the language of this
  


23   particular provision, my question is, when they came to
  


24   a river that was -- as you said, might be too deep and
  


25   wide to survey, it discusses either taking, up at the
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 1   top, a right angle offset or trigonometrical or,
  


 2   basically, a -- to triangulate op method; is that
  


 3   correct?
  


 4       A.    That's correct.
  


 5       Q.    And can you tell me what triangulation is?
  


 6       A.    I can tell you from my Boy Scout days.
  


 7                  CHAIRMAN NOBLE:  Whoa.  You know, we
  


 8   used to use that a lot, but we're getting away from it.
  


 9   It's all GPS.
  


10                  THE WITNESS:  My understanding of it, it
  


11   was a method of measuring distance when you could not
  


12   measure across something; like, for example, wading
  


13   across a river.  The way they would do it is that they
  


14   would take a long -- and you can tell me if I've got
  


15   this right, Mr. Chairman.
  


16                  You would take a long-distance eyeball
  


17   of -- for example, standing on the shore of the river,
  


18   you would do a long-distance eyeball, like with a stick
  


19   or something like that, and mark on the stick with your
  


20   fingers or some other means how much of the stick is
  


21   occupied by the river.  Then you would simply flip the
  


22   stick over onto the dryland downstream.  You would find
  


23   an object on the land, on the dryland, at the same
  


24   point where the bank was of the river, and you would go
  


25   down and measure the distance there, and that would
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 1   tell you what the distance is across the river.
  


 2   BY MS. HACHTEL:
  


 3       Q.    Okay.  So --
  


 4                  THE WITNESS:  Did I get that right,
  


 5   Mr. Chairman?
  


 6                  CHAIRMAN NOBLE:  You did.
  


 7                  THE WITNESS:  I should add, I'm not a
  


 8   surveyor and I don't know the details of it, but that's
  


 9   my understanding as a historian.
  


10                  CHAIRMAN NOBLE:  It's calculating the
  


11   hypotenuse of a right-sided triangle.  That's what
  


12   triangulation is.  Remember back to geometry.
  


13                  MS. HACHTEL:  I tried to forget as much
  


14   as I could of geometry.
  


15                  CHAIRMAN NOBLE:  Yes, you did.
  


16   BY MS. HACHTEL:
  


17       Q.    Thank you for that explanation.
  


18             So in your report and what I saw, Ingalls,
  


19   the two Ingalls brothers, triangulated quite a few
  


20   places on the Salt; is that correct?
  


21       A.    I don't remember the specifics of their field
  


22   notes on the Salt.  I believe in some places they
  


23   actually either waded across or got across in some
  


24   other means and measured and then used triangulation in
  


25   other places.  I just don't remember.
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 1       Q.    You don't remember if the Salt was
  


 2   triangulated or not?
  


 3       A.    No, I don't recall.
  


 4       Q.    Do you know if there were any right angle
  


 5   offsets done by the Ingalls brothers on the Salt; do
  


 6   you recall?
  


 7       A.    No, I don't recall.
  


 8       Q.    Then keeping on that insuperable objects
  


 9   section, after the surveyor either conducted a right
  


10   angle offset or used the triangulation methodology, it
  


11   talks about establishing a witness point, do you see
  


12   that, Dr. Littlefield, further down in the paragraph,
  


13   after where it says 11?
  


14       A.    It says, the third line down after the number
  


15   11, "...obstacles, you will establish a Witness Point,
  


16   (for the purpose of perpetuating the intersections
  


17   therewith,)..."
  


18       Q.    And can you -- go ahead and finish reading
  


19   that paragraph, if you would, please.
  


20       A.    "...by setting a post, and giving in your
  


21   field book the course and distance therefrom, to two
  


22   trees on opposite sides of the line, each of which
  


23   trees you will mark with a blaze and a notch facing the
  


24   post; but on the margins of navigable watercourses, or
  


25   navigable lakes, you will mark the trees with the
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 1   proper number of the fractional section, township, and
  


 2   range."
  


 3       Q.    Based on the language of that manual where it
  


 4   talks about the witness point, do you see any reference
  


 5   in that specific language that limits a witness point
  


 6   to nonnavigable rivers?
  


 7       A.    I believe later on in the manual there's a
  


 8   discussion about putting what were called meander posts
  


 9   on navigable rivers, and witness posts were what were
  


10   to be used on nonnavigable rivers.
  


11       Q.    Do you know where -- can you point to me
  


12   where in the manual that might be, so I can understand
  


13   that?
  


14       A.    I believe there's a heading or subheading
  


15   somewhere in the manual.  It's been a long time since I
  


16   looked at this.
  


17       Q.    But this language in particular in regards to
  


18   where it talks about a witness point before that, and
  


19   it doesn't use the word nonnavigable, does it?
  


20       A.    It talks about impassable obstacles.
  


21       Q.    But that's not defined in the manual, is it,
  


22   somewhere?
  


23       A.    How to treat navigable bodies of water is
  


24   specifically defined later in the manual.  And, in
  


25   fact, I believe I set that out in my report.
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 1       Q.    By meandering, correct?
  


 2       A.    Correct.  And there's a separate subheading,
  


 3   though, that -- basically what this is saying is the --
  


 4   the subheading to this section is Marking Lines.  What
  


 5   they're talking about is drawing straight lines for
  


 6   townships, ranges, and sections.  If they got to
  


 7   something that was an insuperable object on line,
  


 8   meaning a river that might be too deep to wade across
  


 9   or something, they were to continue the straight line
  


10   by using triangulation or some other method to measure
  


11   across.
  


12             In the later section, or maybe it's before
  


13   this one -- I don't remember -- where they talk about
  


14   navigability and meanders, they then talk about
  


15   establishing meander posts and how they were to follow
  


16   what they referred to as the sinuosities of the river
  


17   on both banks by degree bearings and distances, so that
  


18   they would have an accurate rendition of where the
  


19   river went when they did the survey.
  


20       Q.    In this section on insuperable objects,
  


21   they -- in the paragraph, the rest of it that you read
  


22   references that on the margins of navigable
  


23   watercourses or navigable lakes, you will mark the
  


24   trees with the proper number of the fractional section,
  


25   township, and range.
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 1             If this applied just to nonnavigable rivers,
  


 2   what do you discern is the inclusion of that direction
  


 3   in regards to a navigable watercourse marking?
  


 4       A.    Well, because the straight lines were
  


 5   intended to lay out an orderly means of awarding
  


 6   patents, the straight lines created, in essence, boxes
  


 7   or squares and then squares within squares as you get
  


 8   into fractional sections and that kind of thing.
  


 9             If they believed that the body of water that
  


10   their line crossed was not navigable, then the straight
  


11   line was to continue across it, and anybody who
  


12   patented later on, as I discuss in my report, would
  


13   receive the bed of the river along with the patent.
  


14             On the other hand, if it was a navigable body
  


15   of water, there was not going to be a straight line as
  


16   one of the boundaries of that irregular parcel that was
  


17   formed by the meander line.  Those were called
  


18   government lots, and they -- I'm trying to find the
  


19   exact phrase here.
  


20             Well, the gist of it is, is that because they
  


21   weren't going to be awarding a rectangular patent, they
  


22   would be awarding irregular-shaped pieces of property,
  


23   which would be defined in part by a section line and
  


24   perhaps a couple other section lines and then an
  


25   irregular boundary to the river formed by meanders.
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 1   Those were to be called government lots, and they would
  


 2   not contain the bed of the river.  That was the general
  


 3   drift of what the language contained.
  


 4             And that was to be done not only in relation
  


 5   to navigable bodies of water that were rivers, but also
  


 6   lakes.
  


 7       Q.    And in this case, if they went -- after they
  


 8   either triangulated or offset, whatever, to cross --
  


 9   not to cross the river, but to survey it, the surveyor
  


10   was to do some -- to mark a tree to indicate with a
  


11   township or fraction -- with that fractional section,
  


12   township, and range that you're referring to on those
  


13   trees if he thought it was navigable?
  


14       A.    Correct.
  


15       Q.    And if -- then would you -- is the -- would
  


16   you say that then where it discusses you will mark with
  


17   a blaze and a notch facing the post, then that would be
  


18   something the surveyor would have to do if it was
  


19   nonnavigable, so -- based on the language of that
  


20   section?
  


21       A.    Yes.
  


22       Q.    And do you recall if there's anyplace in the
  


23   field notes on the Salt River where the field notes
  


24   note the not -- the marking of a notch and blaze, as
  


25   discussed in this section?
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 1       A.    With relation to being nonnavigable?
  


 2       Q.    Uh-huh.
  


 3       A.    I believe they do in a lot of places.  One of
  


 4   the problems that they ran into in the area of the Salt
  


 5   River is there weren't necessarily a lot of trees, and
  


 6   so in some cases my recollection is they may have
  


 7   marked the point that they normally would have been
  


 8   marking with a tree with like a mound of stones or
  


 9   something like that.
  


10       Q.    I think it has a treatment in there if they
  


11   ran into that situation, but I guess the important part
  


12   was they were supposed to mark something, right?
  


13       A.    Yes.
  


14       Q.    So just to follow up on the answer you just
  


15   gave me, do you recall there's places in the field
  


16   survey notes for the Salt River where it mentions that
  


17   the Ingalls brothers marked and notched a tree or did
  


18   the mound or however they -- in relation to this
  


19   section, they followed that by -- and it's in the
  


20   survey floats?
  


21       A.    That's my recollection.  I have not looked at
  


22   the Ingalls field notes in probably 15 years, 20 years.
  


23   They are discussed in quite some detail in my report,
  


24   though, and I believe I provided examples of what they
  


25   did in my report, the Ingalls brothers.
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 1       Q.    And I believe in your report you said this
  


 2   particular section was unchanged in the 1864 manual.
  


 3   So if that's correct, this section would have applied
  


 4   to the Ingalls surveys starting in 1868; is that
  


 5   correct?
  


 6       A.    That's correct.  I should point out, also,
  


 7   that this particular provision in here, I believe, was
  


 8   maintained consistently throughout all the manuals.
  


 9       Q.    The insuperable objects section?
  


10       A.    Yes.
  


11       Q.    And can you help me understand how this
  


12   section, with the witness posts that it discussed,
  


13   correlates, if at all, to the later section which you
  


14   referenced on the -- when the surveyor meanders and
  


15   sets a meander corner?
  


16       A.    The short answer is that if the surveyor
  


17   believed the body of water was navigable, they called
  


18   the post or the identifying -- the tree or the pile of
  


19   rocks, whatever, they called it a meander corner as
  


20   opposed to a witness post.  And where the section line
  


21   first hit the navigable body of water, either way they
  


22   would put some sort of post there.  They just called it
  


23   a meander post if it was a navigable body of water and
  


24   they called it a witness post if it was not.
  


25             The distinction being that if it was
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 1   navigable, they then would post other meander posts
  


 2   using degree bearings and distance measurements going
  


 3   down both sides of the river.  So all of the posts all
  


 4   the way along the river, whether they were where a
  


 5   section line intersected or not, were all known as
  


 6   meander posts; whereas the ones that intersected a
  


 7   nonnavigable body of water were witness posts.
  


 8       Q.    And, again, since this doesn't specifically
  


 9   discuss nonnavigable as far as it being an impassable
  


10   obstacle, your conclusion in that regard is an
  


11   impassable obstacle means it's nonnavigable; it would
  


12   be referring to a nonnavigable river or stream; is that
  


13   correct?
  


14       A.    That's correct.
  


15       Q.    The specific details that were given to
  


16   surveyors, for instance, the Ingalls brothers, before
  


17   they went out and surveyed, were they just contained in
  


18   the manuals, or was there something else that they
  


19   would have with them?
  


20       A.    As I indicated in my discussion about the
  


21   Chilson survey contract this morning, sometimes
  


22   surveyors were given special instructions where they
  


23   were to modify what the manuals said for some reason or
  


24   supplement what the manual said.  But that was not
  


25   always the case.  And my recollection about the Ingalls
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 1   brothers contracts was that they did not receive any
  


 2   supplemental instructions like Chilson did on the
  


 3   southern boundary of the Indian Reservation.
  


 4       Q.    So their surveys would have been guided by
  


 5   the 1851, 1855 and 1864 manual when they went out in
  


 6   1868?
  


 7       A.    Well, they would have been guided by the 1864
  


 8   manual, because there were other changes within that
  


 9   manual that didn't necessarily apply to nonnavigable or
  


10   navigable bodies of water.  So they would have looked
  


11   at the 1864 manual and followed the instructions there.
  


12   But my recollection is, is that as far as bodies of
  


13   water were concerned, navigable or not, those
  


14   circumstances had not changed.
  


15       Q.    Is it your opinion that a surveyor's act of
  


16   determining navigability is also an act of determining
  


17   title?
  


18       A.    No, not the surveyor.  My understanding is of
  


19   the purpose of determining navigability is to help
  


20   determine title, but I don't believe the surveyor had
  


21   that kind of authority.  The title determination rested
  


22   with the General Land Office, which is today the Bureau
  


23   of Land Management, when it granted Homestead patents.
  


24       Q.    And does a meander line convey any specific
  


25   characteristics of a river?
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 1       A.    It defines the bank of the river.
  


 2       Q.    But does it indicate any information about
  


 3   flow, for instance?
  


 4       A.    No.  If the surveyor was to cross a
  


 5   nonnavigable body of water, the instructions were to
  


 6   indicate the direction of flow and perhaps to provide a
  


 7   description about depth.  But of the many hundreds of
  


 8   these things that I've seen for nonnavigable bodies of
  


 9   water, they vary enormously, because you had different
  


10   surveyors out there making these judgments, and they
  


11   were interpreting the manual and/or any kind of
  


12   supplemental instructions, so...
  


13       Q.    And when the Ingalls, or any surveyor for
  


14   that matter, is out there, he has his manual,
  


15   instructions, and that's kind of his Holy Grail or
  


16   Bible of governing that survey; is that correct?
  


17       A.    Right.  And there's one other circumstance
  


18   other than indicating the direction of flow and perhaps
  


19   an indication of depth.  Sometimes they just said it's
  


20   shallow or not too shallow to wade across I ran into a
  


21   lot.  And then they were required to say which way the
  


22   river was flowing, and they also were required, at the
  


23   end of each township of surveying the section lines,
  


24   they were required to provide what was called a general
  


25   description of the township, and that was pretty much
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 1   whatever the surveyor wanted to say.
  


 2             I mean they could say, you know, this is all
  


 3   worthless desert, you know, and I didn't see any water
  


 4   anywhere there, or sometimes they would say, well, this
  


 5   township has a small number of farms in it and the soil
  


 6   appears fertile, or they might say this township has
  


 7   the Salt River flowing through it, and they might offer
  


 8   a description or two of the Salt River, but they're
  


 9   generally really general descriptions.  They don't --
  


10   they're not specific like hydrology, where they would
  


11   say so many cfs or something like that.
  


12       Q.    Did you ever see any depth descriptions other
  


13   than shallow, that you recall in the surveys or field
  


14   notes?
  


15       A.    With regard to Ingalls?
  


16       Q.    Uh-huh.  Yes.
  


17       A.    I don't recall.  They may have provided, you
  


18   know -- I simply can't recall.
  


19       Q.    I lost my question.
  


20             All right.  Do you know if a surveyor gets
  


21   paid more for his work meandering a river rather than
  


22   just using the on line method?
  


23       A.    If you look at the Chilson contract that we
  


24   discussed this morning, it provides the prices they
  


25   were to be paid, and my recollection is, is that the
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 1   section lines and the meander lines were at the same
  


 2   rate.  There is a specific dollar amount in the Chilson
  


 3   contract, but that's -- the Chilson contract was 1887,
  


 4   so they were operating under a different manual, and --
  


 5   or Chilson was operating under a different manual.  But
  


 6   the contracts that I have looked at all set out how
  


 7   much pay the surveyors were to get for doing different
  


 8   types of lines.
  


 9       Q.    And just refresh my memory one more time,
  


10   because I don't remember from this morning.  Was there
  


11   a difference in the amount paid for on line versus
  


12   meandering; do you --
  


13       A.    Yes, there was.
  


14       Q.    Okay.
  


15       A.    I believe the meandering amount was the same,
  


16   though, as section lines; but the township and range
  


17   lines were at a lower rate.
  


18       Q.    I remembered my question.  I wanted to follow
  


19   up on what you said.
  


20             When we were discussing -- you had said
  


21   Ingalls or surveyors can have some general descriptions
  


22   or thoughts contained in the survey for the township or
  


23   whatever afterwards, and I wanted to ask if you saw
  


24   that in your work on the Salt; and if you did, did you
  


25   include it in your report?
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 1       A.    They were required to write -- all the
  


 2   surveyors were required to write a brief description
  


 3   when they had completed a township, all the interior
  


 4   section lines.  And I don't recall ever seeing a survey
  


 5   that they did not provide some sort of description, but
  


 6   it was a real grab bag.  There were no instructions
  


 7   about what they were to say about the description of
  


 8   the township, so it was just whatever the surveyor felt
  


 9   like saying, based on having walked the land and seen
  


10   it.
  


11       Q.    And then did surveyors typically provide
  


12   notes or written comments on all portions of the river
  


13   then or only the surveyed sections or areas?
  


14       A.    I'm not sure I understand your question.
  


15       Q.    So let me rephrase that.
  


16             Would a surveyor provide notes or comments in
  


17   general on what they observed within the township,
  


18   rather than just the particular areas that they
  


19   surveyed?
  


20       A.    If I understand your question correctly, the
  


21   surveyors' notes were most accurate where their survey
  


22   lines crossed something, maybe a nonnavigable body of
  


23   water, maybe a farmer's field, maybe a road, because
  


24   they were only required to run straight lines unless
  


25   they hit a navigable body of water.  So, and you need
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 1   to understand how these surveys were done.  They did
  


 2   not draw the plats in the field.  They took their
  


 3   notebooks with them and took the field notes as they
  


 4   ran the lines, and they would describe that at so many
  


 5   chains they intersected a road, and then at so many
  


 6   more chains they crossed a gully, and they would do
  


 7   that all along the line.  And if they hit a
  


 8   nonnavigable body of water, they would say at so many
  


 9   chains encountered Salt River and, you know,
  


10   triangulated across, and then the line would continue
  


11   in the same direction on the other side.
  


12             Those notes they took in the field.  They
  


13   then took those notes back to an office somewhere,
  


14   where the plats were drawn from the notes.
  


15             So depending on whether they did section
  


16   lines -- well, they did do section lines within the
  


17   townships, but in later surveys they also did sometimes
  


18   quarter section lines.  And, again, those quarter
  


19   section lines would be smaller boxes, if you will, but
  


20   those would be accurate where the lines crossed the
  


21   object that they ran into.
  


22             It was not unusual for a surveyor to record
  


23   in the field notes Farmer Smith's house 10 chains to
  


24   the east, but they were not required to do that.  And
  


25   then the plat sometimes would or would not show Farmer
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 1   Jones' house off to one side of the line or the other.
  


 2             But their specific requirements were only to
  


 3   detail what they ran into on the line, except in the
  


 4   general description at the end of the township.
  


 5       Q.    And I think that touches on what you just
  


 6   said.  So their observations were at that time what
  


 7   they saw in the field?
  


 8       A.    Correct.
  


 9       Q.    I noticed in your Lower Salt report several
  


10   places where you indicated Ingalls noted already in
  


11   1868 that settlers were conducting irrigation farming.
  


12   Does that sound correct?
  


13       A.    That sounds correct.
  


14       Q.    In your report you discuss the north and
  


15   south channels of the Salt River?
  


16       A.    For the Ingalls surveys?
  


17       Q.    Yes.
  


18       A.    Yes.
  


19       Q.    Do you know if the widths of the south
  


20   channel were generally less than the north channel; do
  


21   you recall?
  


22       A.    The south channel?
  


23       Q.    Uh-huh.
  


24       A.    The Solicitor's opinion that we talked about
  


25   this morning, but didn't get into details about -- but
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 1   I believe, Mark, is in evidence now; is that right?
  


 2             Yes.  Mr. McGinnis says it's in evidence.
  


 3       Q.    Okay.
  


 4       A.    Does contain a listing of the widths of the
  


 5   south and north channels as reported by Ingalls, and
  


 6   the Solicitor -- I think this was in the 1969 opinion.
  


 7   The Solicitor's opinion notes that what the average
  


 8   widths were at certain places of the two channels, and
  


 9   I think he then comes up with an average width of the
  


10   two channels for within an entire township.  And he's
  


11   dealing with the township where the Indian Reservation
  


12   is.
  


13             So to answer your question, I don't remember
  


14   the widths specifically, but those are set forth in the
  


15   Solicitor's opinion.
  


16       Q.    But that's for the Salt River Indian
  


17   Reservation area, correct?
  


18       A.    Correct, and for the Ingalls surveys.
  


19       Q.    Did you do any work to determine which
  


20   channel was the main channel where the river had
  


21   multiple channels?
  


22       A.    No.
  


23       Q.    On Page 33 of your Lower Salt report, if you
  


24   want to turn to that, I have a question for you on
  


25   that.
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 1       A.    Okay, I'm there.
  


 2       Q.    In that last paragraph, Dr. Littlefield.  I
  


 3   believe that's where it was.
  


 4       A.    Yes.  At the very bottom of the page?
  


 5       Q.    Uh-huh.  Correct.
  


 6       A.    Starting "Likewise, Ingalls's description"?
  


 7       Q.    Correct.
  


 8       A.    Yeah, I see that.
  


 9       Q.    The description here between 27 and 28 was
  


10   for the south channel.  I don't see here in your report
  


11   where he described the north channel as too deep to
  


12   prevent measuring across it on line.  Is that right?
  


13       A.    That's correct.  Probably the reason why he
  


14   did not include it is he probably didn't make any
  


15   commentary about it other than just to say how far
  


16   across it was.
  


17       Q.    It's possible he could have triangulated it,
  


18   the north channel?
  


19       A.    Yeah, and that would have told him how far
  


20   across the north channel was, and he may not have made
  


21   any reference to depth or anything like that.  He may
  


22   have just said triangulated the north channel and
  


23   here's what the width is and not said anything else
  


24   about it.
  


25       Q.    So it's possible, like, for instance, here he
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 1   could have crossed on line or on foot the south channel
  


 2   and then triangulated the north channel?
  


 3       A.    That's possible.  I would have to go back and
  


 4   look at the notes themselves.  But, probably, knowing
  


 5   how I would have approached writing this, I probably
  


 6   didn't include anything about the north channel because
  


 7   he didn't say anything about the depth.  He probably
  


 8   just measured the width.
  


 9       Q.    And where you say he didn't say anything
  


10   about the depth, you mean meaning that he didn't note
  


11   that it was -- he was able to cross it on foot like he
  


12   did for the south channel; is that what you're saying?
  


13       A.    Or he may have just said he triangulated it,
  


14   or he may have decided to wade across it and just not
  


15   note it.
  


16       Q.    And, again, you had said, when I asked you,
  


17   that you don't remember what -- that if Ingalls
  


18   triangulated most of the Salt River in his surveys; is
  


19   that correct?
  


20       A.    I don't recall.  You would have to look at
  


21   his field notes to see what was triangulated and what
  


22   was waded across.
  


23       Q.    Can you tell me what the definition of a
  


24   slough is, if I'm pronouncing it correct, S-L-O-U --
  


25       A.    It's a slough.  Ironic you should ask that,
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 1   because some of my work in California has been dealing
  


 2   with sloughs big time.
  


 3             I don't know.  The definition, the way I
  


 4   understand it, varies.  It basically can mean in marshy
  


 5   areas, that it's similar to a stream that drains a
  


 6   particular area and then sometimes water backs up into
  


 7   it from a more main channel.  That's the best
  


 8   definition I can offer, really.
  


 9       Q.    Do you recall if Wilfred Ingalls described it
  


10   and differentiated it from the main channel of the
  


11   Salt?
  


12       A.    That he did what?
  


13       Q.    That if he described the slough and
  


14   differentiated it from the main channel of the Salt
  


15   River in his surveys?
  


16       A.    I can't remember whether he did or not.  It
  


17   would be in his field notes.
  


18       Q.    And you may have answered this in your
  


19   direct.  I just don't remember.  Did the surveyors
  


20   specifically state the manual that they were following?
  


21       A.    In their field notes?
  


22       Q.    Just -- in their field notes or in general.
  


23       A.    I don't recall whether they did in their
  


24   field notes.  The contracts almost always specified, as
  


25   we saw in the Chilson contract this morning, you will
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 1   carry this out according to the official manual, and
  


 2   they don't necessarily refer to the year of the manual,
  


 3   but I'm assuming all the surveyors knew what was the
  


 4   most recent manual.
  


 5             I don't think they referred to the manuals in
  


 6   the field notes themselves, though.
  


 7       Q.    So it sounds like, from what we were
  


 8   discussing earlier, that depth would determine if a
  


 9   surveyor crossed the river on line or used
  


10   triangulation; is that right, my understanding?
  


11       A.    I suppose depth could be one factor.  I would
  


12   imagine in certain circumstances, hypothetically
  


13   speaking, the rate of flow, if it was very fast and
  


14   they felt they couldn't safely get across it, might be
  


15   another.
  


16             But depth might have been one factor in terms
  


17   of deciding whether to triangulate or not.
  


18       Q.    If it was shallow, they may cross it on line;
  


19   and if it was deep, they may or probably would
  


20   triangulate; does that sound right, in relation to
  


21   depth alone?
  


22       A.    Yeah, and you need to understand why.  When
  


23   we're talking about chains here, we're talking about
  


24   units of measurement, and they actually had chains that
  


25   they carried out in the field, unlike today, where they
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 1   use -- you know, you see those guys with the tripods.
  


 2   In those days they actually carried chains, and they
  


 3   were heavy, and they had other surveying equipment.
  


 4   And so they needed to factor into their decision, where
  


 5   they crossed bodies of water, whether it was feasible
  


 6   to carry this stuff across or not.  And so that would
  


 7   be one of the reasons for triangulating.
  


 8       Q.    And how did they get across?  Do you know if
  


 9   they ever used a boat to get across?
  


10       A.    I've never seen an instance of them using a
  


11   boat.  You know, certainly in cases of it I've seen
  


12   them indicating that they waded across or just simply
  


13   that they crossed, and they didn't say how.  But,
  


14   again, it would have been in re -- they would have
  


15   factored in the difficulty of getting their equipment
  


16   across and making an accurate measurement of a body of
  


17   water that's flowing past, you know, where they are.
  


18                  MS. HACHTEL:  I can keep going,
  


19   Mr. Chair, or would you like to stop for the day?
  


20                  Okay.  Let's stop.
  


21                  CHAIRMAN NOBLE:  Let's break until
  


22   tomorrow morning at 9:00 a.m., when we will resume.
  


23   See you then.
  


24                  (The proceedings adjourned at 4:58 p.m.)
  


25
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            1                 CHAIRMAN NOBLE:  Good morning, everyone.

            2  Welcome back to the Salt River.  We appreciate

            3  everybody being here.  Let's start with the roll call,

            4  and then we'll get right into Dr. Littlefield.

            5                 DIRECTOR MEHNERT:  Commissioner Allen?

            6                 COMMISSIONER ALLEN:  Present.

            7                 DIRECTOR MEHNERT:  Commissioner Henness?

            8                 COMMISSIONER HENNESS:  Present.

            9                 DIRECTOR MEHNERT:  Commissioner Horton?

           10                 COMMISSIONER HORTON:  Here.

           11                 DIRECTOR MEHNERT:  Chairman Noble?

           12                 CHAIRMAN NOBLE:  Here.

           13                 DIRECTOR MEHNERT:  We have a quorum and

           14  our legal counsel is here, and we're ready to go.

           15                 CHAIRMAN NOBLE:  Mr. McGinnis, are you

           16  ready?

           17                 You were ready.

           18                 MR. MCGINNIS:  As soon as I turn my mike

           19  back on.  There we go.  Yes, we are ready.

           20                 CHAIRMAN NOBLE:  Go for it.

           21

           22               DIRECT EXAMINATION (CONTINUED)

           23  BY MR. MCGINNIS:

           24      Q.    Good morning, Dr. Littlefield.

           25      A.    Good morning.
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            1      Q.    When we left off a couple of weeks ago, my

            2  notes say we were working through your declaration up

            3  to about Page 13.  Is that your recollection?

            4      A.    Yes.

            5      Q.    Okay.  Before we get there, I want to circle

            6  back a little bit and talk about a question I think

            7  Commissioner Allen raised last time about the boundary

            8  of the Salt River Pima Reservation.  Do you recall that

            9  question?

           10      A.    Yes, I do.

           11      Q.    Did you do some more looking at your

           12  documents in response to his question, to provide him

           13  some more information in the meantime?

           14      A.    Yes, I did.

           15      Q.    And what did you find when you looked at

           16  those documents?

           17      A.    I contacted a colleague of mine in

           18  Washington, D.C. and asked her to send me a copy of the

           19  Surveyor Chilson's contract file.  And among other

           20  things, there are a variety of documents that are in

           21  the contract file, but one of them in particular speaks

           22  to Commissioner Allen's point about the southern

           23  boundary of the Indian Reservation and the fact that

           24  Chilson did one bank meander.

           25      Q.    I think I have what you're talking about.
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            1  Are you talking about the Chilson survey notes or file?

            2      A.    Correct.  Or not the survey notes.  The

            3  contract and bond file.

            4                 MR. MCGINNIS:  This is Exhibit C047B, I

            5  think, that we submitted earlier this week.

            6                 DIRECTOR MEHNERT:  The Commissioners

            7  have it.

            8                 CHAIRMAN NOBLE:  That's okay.  We always

            9  appreciate more.

           10  BY MR. MCGINNIS:

           11      Q.    Okay.  Why don't you tell the Commission what

           12  you found by looking at this document in relation to

           13  Chilson's survey and the boundary of the Indian

           14  Reservation.

           15      A.    Okay.  I'm not sure whether the items that

           16  are in the file that just got handed out are in the

           17  same order as my copy or not, so I'll just refer to

           18  what the image looks like on a particular page and make

           19  sure that everybody's on the same page before I go on.

           20      Q.    What everybody has is what Jeff has on the

           21  screen here, so...

           22      A.    Correct.  And this is the contract and bond.

           23  These are what were known as trifold letters because

           24  the records were always folded into thirds before they

           25  were filed in the agency's storage boxes.  But on this
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            1  particular image here, the Contract and Bond

            2  Number 8 --

            3                 THE WITNESS:  Is it possible to rotate

            4  that?

            5                 MR. HEILMAN:  Yeah.

            6                 THE WITNESS:  That's good.

            7                 A couple things to notice right here.

            8  About halfway down you can see that the date of the

            9  contract is -- well, about a third of the way down --

           10  is November 30th, 1887.  It's between the U.S. Surveyor

           11  General John Hise and Lorenzo D. Chilson, and it points

           12  out the fact that Chilson was going to be paid $5,000

           13  to do some surveying.  And it also notes "Payable from

           14  the appropriation for $100,000 for the allotment of

           15  lands in severalty to Indians approved February 8th,

           16  1887," and then approved again on December 19th, 1887.

           17                 In other words, the funds were coming

           18  specifically out of a fund for allotting lands on

           19  Indian Reservations rather than from the General Land

           20  Office money.

           21                 If you turn to the next page in the

           22  image, which starts at the top -- this is a boilerplate

           23  form, and it starts at the top "This agreement made

           24  this 30th day of November, 1887."  Make sure everybody

           25  has the right place before I go on.
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            1                 Again, it gives the date of the contract

            2  at the top on this boilerplate form.  It indicates,

            3  again, that it's Lorenzo Chilson who is going to be

            4  doing the surveying.  And if you go down in the printed

            5  lines to -- if you go down to the eighth line, it

            6  indicates that Chilson is going to be carrying out his

            7  instructions according to the printed Manual of

            8  Surveying Instructions and other surveying instructions

            9  issued by the Commissioner of the General Land Office.

           10                 Then if you go to the next page in the

           11  packet, which I think should be the one that's labeled

           12  Bond, going down to the second boilerplate line that

           13  begins "The condition of the above obligation is such,"

           14  again, it notes that Lorenzo D. Chilson is going to be

           15  carrying out the survey.  And in the second line in

           16  that paragraph, it also again indicates that he's going

           17  to be doing it according to the printed Manual of

           18  Surveying Instructions and other surveying instructions

           19  issued, or which may hereafter be issued, by the

           20  Commissioner of the General Land Office.

           21                 And then skip the next page.  We can

           22  skip the one with the two seals on it, and we can skip

           23  down to there is a letter in the packet, and I'll point

           24  out a couple of things about the first page and then

           25  we'll go to the relevant language that addresses
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            1  Commissioner Allen's point/question.

            2                 First of all, if you noted the date at

            3  the top is December 27th, 1887.  The letter is

            4  addressed to Mr. L.D. Chilson, U.S. Deputy Surveyor.

            5  And we don't need to flip to it right now, but if

            6  you -- on the very last page, it indicates that the

            7  letter is from John Hise, the U.S. Surveyor General.

            8                 A couple of things on the first page,

            9  which is what's on the screen right now.  First of all,

           10  it again notes that Chilson has a surveying contract

           11  dated November 30th, 1887, for the exterior boundaries

           12  and subdivision of the San Xavier (Papago) Indian

           13  Reservation and the Salt River (Pima and Maricopa)

           14  Indian Reservation.  And at the very bottom of that

           15  paragraph, just before the letter addresses special

           16  instructions for San Xavier, the letter indicates that,

           17  quote, you will proceed with the execution of the work,

           18  observing the rules of the manual and following special

           19  instructions.

           20                 So, again, they're repeating that this

           21  is going to be done according to the surveying manual

           22  and any special instructions.  And this letter, in

           23  fact, contains special additional instructions.

           24                 We can skip through all of the material

           25  about the San Xavier Reservation, which includes the
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            1  rest of the first page and the second page and the

            2  third page.  And when you get to the fourth page, which

            3  is labeled in the upper left-hand corner 4th, about

            4  halfway down it begins the special instructions for the

            5  Salt River Indian Reservation.

            6                 Right under the heading Salt River, it

            7  indicates "You," meaning Chilson, "will first survey

            8  the exterior boundaries of this Reservation as

            9  follows," and then it talks about going up along the

           10  township and range lines.  And on the third line down,

           11  it adds "thence up and along the middle of said river,"

           12  meaning the Salt River, "to a point where the easterly

           13  line of Camp McDowell Military Reservation, if

           14  prolonged south, would strike said river."

           15                 So this is one of the things where

           16  the -- Chilson was directed to survey along the middle

           17  of said river.

           18                 Going to the very bottom of this same

           19  page, there is a seemingly contradictory, but

           20  apparently not so much for Chilson's instruction.  The

           21  paragraph that begins at the bottom of Page 4 reads

           22  "The southern boundary of this Reservation being the

           23  center of the Salt River, it will be necessary for you

           24  to meander same," and then it goes on from there.

           25                 And going on to Page 5, which shows the
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            1  signature of John Hise, the important line is the

            2  second to the last paragraph.  "You will bear in mind

            3  the importance of adhering strictly to the rules of the

            4  manual."

            5                 So what Chilson did, because of these

            6  kind of seemingly contradictory instructions, first of

            7  all, on Page 4 he's instructed to go up the middle of

            8  the river, and at the bottom of Page 4 he is instructed

            9  to meander the river, and then on Page 5 he's

           10  instructed to strictly follow the rules of the manual.

           11                 The manual that was in use at that

           12  particular time is the 1881 manual, which provided that

           13  there were going to be one bank meanders of

           14  nonnavigable bodies of water.  So Chilson actually

           15  meandered the southern -- the northern edge of the Salt

           16  River because he felt he had to conform to the rules of

           17  the manual.  But in so doing, Commissioner Allen, he

           18  did not identify the southern boundary of the

           19  Reservation, which, according to the presidential

           20  declaration creating the Reservation, was the middle of

           21  the river.

           22                 And if you could put up the Ingalls

           23  survey plat of that township, I could just point one

           24  more thing out.

           25                 This is the Ingalls 1868 survey plat
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            1  where the Salt River Indian Reservation would be

            2  located.  There we go.  Chilson surveyed along the

            3  southern edge of one of the two main channels of the

            4  Salt River.  According to the declaration creating the

            5  Indian Reservation, however, the Reservation would have

            6  gone up the middle here somewhere in between.  So he

            7  was not identifying the exact southern boundary of the

            8  Reservation, but he was carrying out what he thought he

            9  had to do according to the 1881 manual, which was

           10  meandering the right bank going downstream, which was

           11  the southern edge of the Indian Reservation.

           12                 And that's all I have for that

           13  explanation.  Does that clarify things for you?

           14

           15             EXAMINATION BY COMMISSIONER ALLEN

           16                 COMMISSIONER ALLEN:  Well, it wasn't the

           17  southern end that's the -- the boundary actually was

           18  not surveyed, but it was through the middle or wherever

           19  the thalweg was, right?

           20                 THE WITNESS:  I'm sorry?

           21                 COMMISSIONER ALLEN:  It was wherever the

           22  thalweg was, or was it the middle of the river?

           23                 THE WITNESS:  There was a lot of dispute

           24  over that in the years that followed.  There's another

           25  document that we obtained, which was a letter by the
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            1  Solicitor General as late as the 1960s, saying there

            2  had been a lot of confusion about where the southern

            3  boundary of the Reservation was.  And the conclusion of

            4  the Solicitor General in 1968 was that it was along the

            5  middle of whatever was the deepest channel of the Salt

            6  River at the time, which at that particular time was

            7  the southern channel of the Salt River.

            8                 COMMISSIONER ALLEN:  Interesting.

            9                 THE WITNESS:  And so, therefore, the

           10  Indian Reservation would have been ending at the

           11  southern channel, not along the meander line that

           12  Chilson did.

           13                 There was, in fact, a subsequent

           14  resurvey by -- I can't remember the first name, but his

           15  last name was Farmer, who essentially did the same

           16  thing that Chilson did.  This was in 1910.  And there

           17  was a lot of confusion among the Indian tribe

           18  themselves about where the southern boundary of the

           19  Reservation was, and ultimately it led to the Solicitor

           20  General's opinion in 1968 that it was along the deepest

           21  channel of the Salt River, which in 1868 was the

           22  southern channel.

           23                 COMMISSIONER ALLEN:  Okay.  Thank you.

           24                 THE WITNESS:  Does that answer your

           25  question?
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            1                 COMMISSIONER ALLEN:  Yes.

            2                 THE WITNESS:  Okay.

            3

            4               DIRECT EXAMINATION (CONTINUED)

            5  BY MR. MCGINNIS:

            6      Q.    And for purposes of your opinions about

            7  navigability, was it your conclusion that Chilson's

            8  meander was based on his specific instruction to

            9  meander the river and not based on some thinking that

           10  he had that the river was navigable?

           11      A.    No, he was specifically told to do the one

           12  bank meander because he was identifying in his mind the

           13  southern boundary of the Salt River Pima-Maricopa

           14  Indian Reservation.

           15      Q.    And you had mentioned that you had had a

           16  colleague go pull these survey notes or this contract.

           17  Had you looked at these, this contract, 20 years ago

           18  when you were doing your original work on the survey?

           19      A.    I went back and looked at my report to see

           20  what I said about it in my report, and I did cite the

           21  contract in my report.  But all of those documents this

           22  I used when I wrote the original version of my report I

           23  returned to the Salt River Project because they

           24  requested that they have copies of them in their file.

           25  Evidently, they were unable to locate the copy of the
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            1  contract in the materials that I sent back to them, and

            2  that's the reason why I had my colleague in D.C.

            3  re-pull the contract file for Chilson.

            4      Q.    And I noticed your copy of this document is

            5  in blue.  Is there a reason for that?

            6      A.    That's correct.  The National Archives now

            7  copies on light blue paper because they want to be

            8  sure, when anybody's leaving the National Archives,

            9  that they're not stealing the originals of the

           10  documents, which typically are on white.  And your copy

           11  was a copy of the copy.

           12      Q.    The Solicitor's opinion that you had referred

           13  to has been submitted, for purpose of the record, as

           14  Exhibit C047A, if anybody wants to look at that.  But

           15  do you think what we've talked about here answers the

           16  question that Commissioner Allen raised?

           17      A.    It does.  I'll just add one thing about the

           18  Solicitor's letter.  The Solicitor's letter has an

           19  extremely long and detailed discussion about the

           20  history of the southern boundary of the Salt River

           21  Indian Reservation, and the Solicitor General reviews

           22  all of the historical events and ultimately reaches the

           23  conclusion that it was the middle of the south branch

           24  of the Salt River.

           25      Q.    Anything else on that issue?
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            1      A.    No.

            2      Q.    Okay.  Let's go back to your declaration

            3  then, and I think we were up to about --

            4                 COMMISSIONER ALLEN:  Mark, I have a

            5  question.

            6                 MR. MCGINNIS:  Yes.

            7                 COMMISSIONER ALLEN:  Where is that

            8  specific document, C047A?

            9                 MR. MCGINNIS:  I've got a copy right

           10  here, if you'd like it.

           11                 COMMISSIONER ALLEN:  Yeah.

           12                 DIRECTOR MEHNERT:  You have it there,

           13  Bill.

           14                 MR. MCGINNIS:  Do you want another copy

           15  for today?

           16                 COMMISSIONER ALLEN:  Well, I've got two

           17  copies of the same thing, but where is it in this

           18  document that I received?

           19                 MR. MCGINNIS:  Well, we submitted on

           20  Monday of this week, or Tuesday, two different

           21  documents; C047B, which is the contract or instructions

           22  that Dr. Littlefield just went through.  C047A was the

           23  Solicitor's opinion.  And, again, I have several

           24  copies, if you would like me to give it to you.

           25                 COMMISSIONER ALLEN:  Well, yeah, if you
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            1  would give me the Solicitor's opinion.  That's what I

            2  want.

            3                 MR. MCGINNIS:  Sure.

            4                 COMMISSIONER ALLEN:  Unless you've

            5  identified what I've got now in front of me.

            6                 MR. MCGINNIS:  Yeah.

            7                 CHAIRMAN NOBLE:  This is the Solicitor's

            8  opinion?

            9                 MR. MCGINNIS:  Yeah.

           10                 DIRECTOR MEHNERT:  You should have that

           11  too, Bill.  It's right there.

           12                 CHAIRMAN NOBLE:  I have it.

           13                 MR. MCGINNIS:  Save you one less thing

           14  to have to carry home.  Somehow I think he got two

           15  copies of the first one and none of the second one.

           16                 Anyone else?

           17                 MR. ROJAS:  Bill, it's the third page of

           18  that.  It's the third page.

           19                 COMMISSIONER ALLEN:  Yeah.

           20                 MR. MCGINNIS:  I think, Commissioner

           21  Allen, if you're really interested in looking at the

           22  issue, there also was some litigation later on that's

           23  in the old evidence on more detail, probably, than what

           24  we want to go into about the Reservation boundary, but

           25  I think it's in the original evidence that was
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            1  submitted by somebody 20 years ago.  We can find it for

            2  you if you --

            3                 COMMISSIONER ALLEN:  No, this is fine.

            4  Thank you.

            5                 MR. MCGINNIS:  Okay.

            6  BY MR. MCGINNIS:

            7      Q.    So back on your declaration.  Your

            8  declaration from July 11, 2015 was marked as

            9  Exhibit C020.  Do you recall that?

           10      A.    Yes.

           11      Q.    I think a couple of weeks ago we were working

           12  through it, and we were up to about Page 13.  Is that

           13  your recollection?

           14      A.    Yes.

           15      Q.    Okay.  In addition to the government

           16  documents we talked about last time, did you also look

           17  at other historical records for your work on this

           18  project?

           19      A.    Yes, a large number of them.

           20      Q.    And are those historical records described in

           21  Chapter 5 of your Lower Salt River report, which is

           22  Exhibit C001, and Chapter 3 of your Upper Salt report,

           23  which was Exhibit C004?

           24      A.    You're on Page 4?

           25      Q.    No, I'm talking about your reports.
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            1      A.    Yes.

            2      Q.    There's a section in each of your reports

            3  that talks about these historical documents?

            4      A.    Correct.

            5            You're talking about the Miscellaneous

            6  Documents.

            7      Q.    Yes, sir.

            8      A.    Yes.

            9      Q.    In the declaration, are those documents

           10  described on Paragraphs 49 and 50?

           11      A.    They are.

           12      Q.    In particular, are there three other

           13  historical documents that are described there that you

           14  found particularly relevant to your navigability

           15  analysis?

           16      A.    Yes, and Paragraph 49 discusses the fact that

           17  in 1865 the Territorial Legislature of Arizona, in one

           18  of its first official acts -- and I think this was

           19  brought up in Mr. Burtell's testimony.  One of the

           20  first official acts was that the Territorial

           21  Legislature asked the U.S. Congress to appropriate

           22  funds to help clear obstructions from the Colorado

           23  River so that the Colorado could be navigated more

           24  easily.  And as part of that request, the 1865 Arizona

           25  Territorial Legislature declared "the Colorado River is
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            1  the only navigable water in this territory."

            2            And I think this is particularly significant

            3  because 1865 was before, pretty much, any significant

            4  obstructions, manmade obstructions, had been

            5  constructed across the Salt River.  And even in its

            6  natural state, the Territorial Legislature is saying

            7  the only river that's navigable in Arizona Territory is

            8  the Colorado.

            9      Q.    Does Paragraph 50 of your declaration talk

           10  about another couple of documents that you found

           11  interesting and relevant?

           12      A.    Yes.  Those are two court cases.  One of them

           13  was M. Wormser, et al. versus The Salt River Valley

           14  Canal Company, et al., which was decided by Arizona's

           15  Second Judicial Court in 1892.  And although by 1892

           16  there were some obstructions on the Salt River, the

           17  Court stated unequivocably that the Salt River was a,

           18  quote, unnavigable river, unquote.

           19            And then the second court case that I think

           20  is telling was decided in 1910, which was Patrick T.

           21  Hurley versus Charles F. Abbott, et al.  And the

           22  Court's opinion in that case, which came to be known as

           23  the Kent Decree, also declared that the principles

           24  involved of prior appropriation, since this was an

           25  appropriation water conflict, applied to nonnavigable
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            1  streams such as the Salt River.

            2      Q.    And were those three historical documents

            3  that you just talked about part of the totality of the

            4  evidence that you looked at in forming your opinion

            5  about navigability?

            6      A.    Yes.  They were -- I thought they were

            7  persuasive, but they were -- in terms of the overall

            8  volume of material I looked at, they were just a small

            9  part of it.

           10      Q.    And as a professional historian, do you think

           11  it's important to look at all the evidence and consider

           12  all of it in coming to an opinion?

           13      A.    You need to, because some types of documents

           14  can have potential problems, and without looking at

           15  other documents that shed light on the same issue, you

           16  can't really understand necessarily whether a

           17  particular document is completely accurate or not.

           18      Q.    Let's move on now to talk about newspaper

           19  articles.  We're going to spend a lot of time today

           20  talking about newspaper articles.  In addition to all

           21  the other documents you've already talked about, did

           22  you look at a lot of newspaper articles for purposes of

           23  this work?

           24      A.    I looked at literally hundreds and hundreds

           25  of historical newspaper articles relating to the Salt
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            1  River prior to and shortly after 1912, at the time of

            2  Arizona's statehood.

            3      Q.    And from the time you did your first work in

            4  this case 20 years ago to today, have there been new

            5  databases and internet things that have allowed you to

            6  find newspaper articles better than maybe you could

            7  have 20 years ago?

            8      A.    When I first did my Salt River report, my

            9  newspaper research was confined mostly to using

           10  historical microfilm, which the process is essentially

           11  you just load up the microfilm reel and you scan

           12  through it and hoping that you will catch an article

           13  that might be relevant to what you're interested in.

           14            And to be sure, historical newspapers are

           15  like modern-day newspapers, that you can learn fairly

           16  quickly that they have sections.  And, like, for today

           17  you wouldn't look in the sports section necessarily for

           18  a newspaper article about the characteristics of the

           19  Salt River.  So you can skip some of the sections, but

           20  microfilm is very, very slow and inefficient.

           21            And since I did my first report starting

           22  about 10 or 15 years ago, there are a number of

           23  commercial online newspaper resources that, in addition

           24  to the Library of Congress's online source, that if you

           25  go online and go to that particular source, you can
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            1  keyword search, for example, or a phrase "Salt River,"

            2  and you can limit the search to, say, hypothetically

            3  just Arizona newspapers, and you can limit it to a

            4  particular time period, hypothetically, say, 1850 to

            5  1920.

            6            And what will come up on the screen is any

            7  newspaper article that has the phrase "Salt River"

            8  somewhere in that newspaper article.  And when you

            9  click on that particular link, the page of the

           10  newspaper, the way that paper was actually printed at

           11  the time appears, and you can find -- usually it's

           12  highlighted for you.  You can find where the term "Salt

           13  River" appeared.

           14            Now, to be sure, I didn't just use "Salt

           15  River."  I used a variety of other terms, but I'm just

           16  using that as an example.

           17      Q.    Is that a lot easier than sitting in the

           18  basement of a library rolling through the microfilm?

           19      A.    When I first did the research, not only on

           20  Salt River, but also other historical projects,

           21  historical microfilm is usually the last thing I did

           22  because it was so slow and so inefficient.  Nowadays,

           23  with these databases, they are so efficient and can

           24  give you such a huge, rich list of newspaper articles,

           25  it's one of the first things I do now.
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            1            And so one of the revisions of my two 2014

            2  Salt River reports included a lot more newspaper

            3  material derived from using this electronic searching

            4  method.

            5      Q.    And are there entire chapters of your two

            6  2014 reports devoted to newspaper articles?

            7      A.    Correct.

            8      Q.    And would that be Chapter 4 in both of those

            9  reports?

           10      A.    That's correct.

           11      Q.    Are those newspaper articles also

           12  discussed in Paragraphs 51 through 53 of your

           13  declaration?

           14      A.    They are.

           15      Q.    And I think you have talked some in the past

           16  about what you refer to as boosterism in those

           17  19th century, early 20th century newspapers.  Can you

           18  tell us just a little bit about that?

           19      A.    One has to project themselves back in time to

           20  a day when there was no radio and no television.  The

           21  only source of information for people who were

           22  interested in current events or anything else at that

           23  time were historical newspapers.  So historical

           24  newspapers were widely read by many, many people,

           25  perhaps more so than today.
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            1            But the local press, especially in the

            2  American West, really wanted to emphasize why people

            3  should move to a particular area, bring their

            4  businesses, bring their families.  And so the

            5  newspapers were historically booster newspapers, and I

            6  use the term essentially to mean promoting the

            7  community.

            8            And in that context the newspapers routinely

            9  would report on anything that they thought would be a

           10  useful attribute for someone considering moving to a

           11  particular community.  And it was not only just for the

           12  people who were moving to the particular communities,

           13  but the people who already lived there wanted to feel

           14  proud about where they lived.

           15            So newspapers would typically report on, for

           16  example, the numbers and types of religious

           17  institutions that there were in a particular area, the

           18  types of businesses that there were in a particular

           19  area, access to transportation, railroads, roads,

           20  navigable waterways, such as we would see a lot of that

           21  in the Yuma newspapers, but not so much in the Salt

           22  River newspapers.

           23            And then, likewise, these papers were

           24  typically mailed out to other newspapers around the

           25  West and the country, which would then reprint sections
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            1  of them so that people in other communities would know

            2  what was going on in the home community.

            3      Q.    Did you see that type of boosterism in the

            4  Arizona newspapers of this relevant time period?

            5      A.    Very much so.  And, as I said, they were very

            6  optimistic-type newspapers.  For example, if somebody

            7  made a proposal to build a hotel in a particular town,

            8  typically the newspaper account of that would say

            9  something -- and I'm just using a loose phrasing

           10  here -- something along the lines of "Won't it be

           11  wonderful when this hotel is built.  We will then have

           12  the most modern accommodation in the area."

           13            And so they were optimistic.  They boosted

           14  the community and they bragged about anything that they

           15  thought was going to be a positive attribute of the

           16  local community.

           17      Q.    Did you see a lot of bragging in the Arizona

           18  newspapers about the potential use of the Salt River as

           19  a means of regular transportation of goods or services?

           20      A.    No.

           21      Q.    Do you think you would have seen that if the

           22  river was navigable?

           23      A.    Absolutely.  As I said, the Yuma papers

           24  routinely talked about boat traffic on the Colorado

           25  River, and there just was nothing similar in the
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            1  Phoenix area newspapers.

            2      Q.    You have a section in your reports and in

            3  your declaration about the Colorado River; is that

            4  right?

            5      A.    That's correct.

            6      Q.    Why is that there?

            7      A.    Because the Arizona Legislature, Territorial

            8  Legislature, had declared in 1865 that the Colorado was

            9  the only navigable body of water in the territory of

           10  Arizona, I thought it would be useful to take a look at

           11  the types of watercraft that were being used on the

           12  Colorado River around that particular time, and so that

           13  was the purpose of my section on the Colorado River.

           14      Q.    And how and to what extent did that

           15  discussion inform your ultimate opinion about

           16  navigability of the Salt?

           17      A.    Well, one particular example I can cite right

           18  now was the expedition by J.C. Ives, who was sent by

           19  the U.S. Government to determine how far up the

           20  Colorado River navigation could take place.  And Ives

           21  was able to go up the Colorado River in a low draft

           22  steamboat as far as what is today, I guess, Bullhead

           23  City, past Yuma to Bullhead City on the Colorado River;

           24  but he did it with great difficulty, and, in fact, some

           25  of the drawings that were done of his expedition show
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            1  his men actually on the shore with ropes pulling the

            2  boat over sand bars and around obstructions.

            3            And to me, what this meant was that the

            4  Colorado clearly had a much larger flow than the Salt

            5  River, and if the Colorado was viewed as being

            6  navigable, but only with difficulty, it helped me

            7  understand the situation as being much less likely to

            8  carry out navigation on the Salt River.

            9      Q.    Is your discussion of the Colorado River set

           10  forth on Paragraphs 54 through 58 of your declaration?

           11      A.    Correct.  And as I indicated, in my two 2014

           12  reports there are drawings and photographs of the Ives

           13  expedition and then a later expedition by Wheeler that

           14  attempted to go up the Colorado by using dories and ore

           15  power and, also, some photographs of the John Wesley

           16  Powell expedition, the second one.  He didn't have a

           17  camera on the first one.

           18      Q.    When you were preparing your reports this

           19  time in 2014, did you have an opportunity to review the

           20  historical information that had been submitted by

           21  parties in the record?

           22      A.    Yes, I did.

           23      Q.    And after you did your report, did you also

           24  have an opportunity to continue reviewing additional

           25  historical information that was submitted by parties in
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            1  this case?

            2      A.    Yes; in particular, the Arizona State Land

            3  Department.

            4      Q.    And do Paragraphs 59 and 60 set forth some of

            5  your observations about the additional evidence that

            6  had been submitted prior to the date of your

            7  declaration?

            8      A.    Yes.

            9      Q.    Do those two paragraphs talk about every

           10  single item of evidence that was submitted by any of

           11  the parties?

           12      A.    No.  They focus primarily on the Land

           13  Department's submissions.

           14      Q.    And are they just example of those

           15  submissions, or do you talk about all of them?

           16      A.    They are examples, and the reason why I

           17  didn't talk about all of them is because the Land

           18  Department submitted what to me appeared to be hundreds

           19  and hundreds of exhibits, many of which I was unable to

           20  understand why they submitted them at all.  They didn't

           21  seem to be especially relevant to the question of

           22  navigability to the Salt River.

           23            But I did want to point out some of the

           24  problems that I saw with some of the exhibits, as a

           25  representative sampling.
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            1      Q.    And in Paragraph 60 of your declaration, you

            2  have some subdivisions there that are titled Item 10,

            3  for example, Item 11.  Do those Item numbers correspond

            4  to the Land Department's exhibit numbers that were

            5  submitted to the Commission?

            6      A.    They do.

            7      Q.    Let's talk about a few of those.

            8            On Page 17 of your declaration, still in

            9  Paragraph 60, right there under Item 14, do you see

           10  that?

           11      A.    Yes, Item 14, and then I have the

           12  parenthetical note that this document discussed Hayden

           13  and his flour mill and silos.

           14      Q.    Do portions of the document that you quote

           15  here in Item 14 say that the product for the mill was

           16  shipped by land and not on the river?

           17      A.    Yes.  In fact, I have a quote here.  This

           18  would be the fourth line down into this discussion of

           19  Item 14.  Quote, From the start of operations in 1874,

           20  the Hayden mill became one of the most widely known

           21  institutions in Arizona Territory.  In early

           22  territorial days the product of this mill was carried

           23  in freight wagons and by pack-trains to most of the

           24  mining camps and military posts in the Territory and

           25  its output was estimated in millions of dollars, close
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            1  quote there.

            2            I also point out that grain was brought to

            3  the mill from the various Indian Reservations, but it

            4  was brought on horseback or muleback.

            5      Q.    And according to this submission by the Land

            6  Department that you're quoting here, the starting of

            7  the mill operations were in 1874; is that correct?

            8      A.    That's right.

            9      Q.    And that's relatively early in the

           10  development of the valley, isn't it?

           11      A.    Yes.

           12                 MR. MCGINNIS:  Can you hear me okay?

           13                 CHAIRMAN NOBLE:  Don't get nervous.

           14  We'll take care of you.

           15                 MR. MCGINNIS:  I'm not nervous.

           16                 CHAIRMAN NOBLE:  Unaccustomed as you are

           17  to public speaking.

           18                 MR. MCGINNIS:  Yeah.  First time for

           19  everything.

           20  BY MR. MCGINNIS:

           21      Q.    1874 is relatively early in the development

           22  of the valley; is that right?

           23      A.    Yes.  Well, before a lot of the diversion

           24  dams existed on the Salt River.

           25      Q.    And is it your understanding that Hayden's
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            1  Mill was located directly on the river?

            2      A.    It was directly on the river just near Tempe

            3  Butte.

            4      Q.    And I think you talked a little bit earlier

            5  about flour for the mill being supplied to, among other

            6  people, military posts in the territory?

            7      A.    Correct.

            8      Q.    And do you know whether there were military

            9  posts that were located on or adjacent to the Salt and

           10  Verde Rivers upstream from Hayden's Mill?

           11      A.    Two of them that come to mind right away are

           12  McDowell and also Camp Verde.

           13      Q.    And you also mentioned, I think, that some of

           14  the wheat for the mill came from the Salt River Pima

           15  Indians; is that right?

           16      A.    That's correct.

           17      Q.    And were those folks also located directly on

           18  the river upstream from the mill?

           19      A.    They were downstream from the mill at the

           20  junction of the Salt and Gila Rivers.

           21      Q.    Okay.  I'm just talking about the Salt River

           22  Pimas now, not the Gila River Pimas.

           23      A.    Oh, yes.

           24      Q.    The Salt River Pima Reservation, was it

           25  upstream from the mill?
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            1      A.    Yes, it was upstream.

            2      Q.    As a matter of fact, we just looked at it a

            3  few minutes ago?

            4      A.    Right.

            5      Q.    There was also some of that wheat that came

            6  from the Gila River Reservation; is that right?

            7      A.    Yes.

            8      Q.    And is a portion of the Gila River

            9  Reservation on the Salt River down near the Gila River

           10  confluence?

           11      A.    Yes, it is.

           12      Q.    Does anything in the document that the Land

           13  Department submitted as Evidence Item Number 14 ever

           14  mention any of the supplies for the mill or the

           15  products from the mill being transported on the river?

           16      A.    No.

           17      Q.    Let's look at Item Number 15 there, which is

           18  just below that, and this is also relating to Hayden's

           19  Flour Mill; is that right?

           20      A.    That's correct.

           21      Q.    In the first paragraph of that Item 15 on

           22  Page -- let's go to Page 18, sorry, the next paragraph.

           23            Page 18, the first paragraph talks about

           24  Charles Hayden was a major advocate for road

           25  development.  Do you see that?
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            1      A.    Yes.

            2      Q.    Is this the same guy who tried to float logs

            3  down the Salt River in Tempe?

            4      A.    Yes, it is.

            5      Q.    The same guy who lived on the banks of the

            6  river?

            7      A.    Yes.

            8      Q.    Same guy who operated a mill on the banks of

            9  the river?

           10      A.    Yes, and he used water power from the river

           11  to operate his mill.

           12      Q.    Did he run a ferry across the river?

           13      A.    He did, and we have seen photographs of the

           14  ferry, and we've also seen the ford near where his mill

           15  was located.

           16      Q.    In this document submitted by the Land

           17  Department, it talks about him being a major advocate

           18  for road development.  Do you see that?

           19      A.    Yes.

           20      Q.    Do you see anything that talks about Charles

           21  Hayden being a major advocate for navigation on the

           22  Salt River?

           23      A.    No.

           24      Q.    The same paragraph there on Page 18 talks

           25  about Hayden distributing flour and grain to all parts
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            1  of the territory and can frequently furnish back

            2  freights to their advantage.  Do you see that?  It's

            3  toward the bottom of that first full paragraph on 18.

            4      A.    Yes, I see that.

            5      Q.    Do you know what back freights are?

            6      A.    Essentially -- well, Hayden wanted to try and

            7  entice as many people to bring their grain to his mill

            8  as possible, and he realized that if wagons were

            9  carrying the grain to the mill, they might need to --

           10  depending on where the resulting flour was going, they

           11  might not be going back completely full.  And so he was

           12  essentially saying I've got contacts and I can provide

           13  you with other goods to transport, so that you don't

           14  have to take your wagons back completely empty and at a

           15  loss.

           16      Q.    As a professional historian, did you find any

           17  significance of that back freight concept for purposes

           18  of navigability?

           19      A.    In the fact that he was saying he could

           20  provide material going back to where these wagons were

           21  going, and presumably some of them were going along the

           22  Salt River, and he's saying he can provide other things

           23  for them to carry going back, indicated to me that the

           24  river was likely not being used for transportation.

           25      Q.    Okay.  Let's skip over to Page 19, Item 29.
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            1            Pay no attention to the fact that there's

            2  nothing on the screen.  Let's just keep going on the

            3  paper, all right?  Is that okay with you?

            4      A.    Yes.

            5      Q.    You've got a paper copy?

            6      A.    Paper is fine.

            7      Q.    Item 29 talks about a 1908 booklet that was

            8  used to promote the Salt River Valley; is that right?

            9      A.    Yes, and this was, again, another item

           10  submitted by the Land Department as one of its

           11  exhibits.

           12      Q.    Is this another example of -- even though

           13  it's not a newspaper, it's another example of the kind

           14  of boosterism you were talking about?

           15      A.    Very much so.

           16      Q.    Toward the end of that paragraph, in

           17  something you're quoting there, next to the last

           18  complete line talks about multiple advantages to the

           19  Salt River region, and there you're quoting, good roads

           20  to market.  Do you see that?

           21      A.    Yes, and I should point something out here.

           22  The booklet is not paginated, and so in order to find

           23  the relevant place in it, you need to go to the end of

           24  the book and look at question number 26, which question

           25  number 26 -- this booklet, again, was meant to be
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            1  handed out to prospective settlers or to be mailed to

            2  other communities, and question 26 was sort of like a

            3  frequently asked question type thing that we would see

            4  today.

            5            And question 26 says, "What advantage does

            6  this valley," meaning the Salt River Valley, "offer to

            7  the farmer over other sections?"  And here the booklet

            8  lists multiple advantages to the Salt River region,

            9  including, quote, good roads to market.  But there's no

           10  similar discussion of the Salt River being capable of

           11  carrying any kind of goods.

           12      Q.    In your review of these documents as a

           13  professional historian, did you find any significance

           14  in the fact that that 1908 booklet talked about good

           15  roads to market, but never mentioned transporting

           16  anything on the river?

           17      A.    Correct, and it also corroborated the fact

           18  that the newspapers were booster-oriented as well, and

           19  they did not indicate that the Salt River could be used

           20  for transportation on a reliable basis.

           21      Q.    After you submitted your declaration in July,

           22  did the parties continue to submit other historical

           23  documents in the record?

           24      A.    Yes.

           25      Q.    Did you continue to look at those documents?
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            1      A.    Whenever I got them, I did.

            2      Q.    I'm going to hand you a copy of

            3  Exhibit C026I.

            4      A.    Do I need a copy of that?

            5      Q.    Probably more so than any of us.

            6                 CHAIRMAN NOBLE:  I think we thought you

            7  just had it photographically engrained.

            8                 THE WITNESS:  Yeah.

            9                 CHAIRMAN NOBLE:  Yeah.

           10                 MR. MCGINNIS:  Can I steal one back,

           11  Joe?

           12                 CHAIRMAN NOBLE:  Well, he can have mine.

           13                 MR. MCGINNIS:  No, you're the second

           14  person that needs one.

           15                 CHAIRMAN NOBLE:  It seems that the

           16  copier wasn't working too well.  We may have been short

           17  a copy or two up here.

           18                 MR. MCGINNIS:  Oh, I'm sorry.

           19  BY MR. MCGINNIS:

           20      Q.    C026I is a document that SRP submitted.  If

           21  you look on the second page there, it says "Up Salt

           22  River."

           23            Do you see that?

           24      A.    The page with the title?

           25      Q.    Yes.
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            1      A.    Yes, I see it.

            2                 CHAIRMAN NOBLE:  Mr. McGinnis, is that

            3  the page that -- the second page in and it's 1/6 in the

            4  bottom right-hand corner?

            5                 MR. MCGINNIS:  Yes.

            6                 CHAIRMAN NOBLE:  Okay.

            7  BY MR. MCGINNIS:

            8      Q.    Do you see that?

            9      A.    Yes, I do.

           10      Q.    Does this document discuss a 19th century

           11  phrase or idiom "Up Salt River"?

           12      A.    It does.

           13      Q.    And was that a term that was used in the

           14  1800s and early 1900s to describe politicians who are

           15  in trouble or in a fight for his or her political life?

           16      A.    Typically, yes.

           17      Q.    And did the phrase "Up Salt River" derive

           18  from the Salt River in Arizona or some other Salt

           19  River?

           20      A.    It derived from the Salt River in Kentucky.

           21      Q.    Does this 18th century, 19th century idiom

           22  constitute an example of one of the reasons why people

           23  trained in historical research should be the ones doing

           24  the historical research?

           25      A.    Yes, and I should point out here that at
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            1  least two of the items, quote/unquote, that the Land

            2  Department submitted referenced the Salt River and

            3  going up the Salt River, and these are discussed in my

            4  declaration, when, in fact, the Salt River being

            5  discussed there was in relation to this particular

            6  idiom and was in relation to the Salt River in

            7  Kentucky, not the Salt River in Arizona.

            8      Q.    And when Dr. August testified, were you here

            9  for that?

           10      A.    No, I was not here for his testimony.

           11      Q.    Did you get a chance to read the transcript?

           12      A.    I have not read it yet.

           13      Q.    He's also a Ph.D. historian, like yourself,

           14  isn't he?

           15      A.    Yes, he is.

           16      Q.    When he testified, he talked about some

           17  courses he had had in graduate school when he was a

           18  history major on something called historiography?

           19      A.    Historiography.

           20      Q.    Historiography.  You can tell I wasn't a

           21  history major because I can't even say the word.

           22            Can you tell us what historiography is?

           23      A.    Historiography is the history of how history

           24  is studied, because whoever writes history in different

           25  generations typically has assumptions and prejudices
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            1  and values determined by when they were doing their

            2  writing.

            3            A good example might be that American history

            4  that was written in the 1950s, shortly after World War

            5  II and during the rise of the communist Soviet Union,

            6  tended to have American history as being portrayed as

            7  being very patriotic and glowing and filled with

            8  greatness.  Whereas if you look at American history

            9  that was written in the era of the late 1960s and early

           10  1970s, when there were a lot of protests against the

           11  Vietnam War, that particular type of history tended to

           12  be written more with a negative viewpoint.  Typically,

           13  a lot of the history, for example, in that time period

           14  was written from the perspective of what was happening

           15  to minorities and, likewise, how minorities and women

           16  helped shape American history, rather than strictly

           17  just white men doing great things.

           18      Q.    And I think you testified when we were here

           19  last time that you have both a Master's and a Ph.D. in

           20  American history?

           21      A.    That's correct.

           22      Q.    Or in history?

           23      A.    In American history.

           24      Q.    And while you were taking those courses, did

           25  you have any coursework on things related to
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            1  historiography?

            2      A.    Absolutely.  One of the assumptions when you

            3  pass your doctoral exams, at least at the University of

            4  California, is that by that particular point in time

            5  you're familiar with all of the main historical authors

            6  of any kind of American history and the time period in

            7  which they wrote their history and how that might have

            8  shaped their views about history.

            9      Q.    Did you also have coursework in, for lack of

           10  a better term, research methodology, how you go about

           11  studying history?

           12      A.    Absolutely.

           13      Q.    Let me hand you one more exhibit here.

           14      A.    I think I need a copy too.

           15      Q.    I keep forgetting about you, Doug.  I'm

           16  sorry.

           17      A.    Thank you.

           18      Q.    What I've handed you, Dr. Littlefield, is

           19  from C028 in the record, which is State Land Department

           20  Exhibit 274.  Do you see that on the front?

           21      A.    Yes, I do.

           22      Q.    And is this an article from the Bisbee Daily

           23  Review dated November 2, 1902?

           24      A.    That's what the full page, where the article

           25  is located, identifies it as being.
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            1      Q.    Is it your understanding this is a document

            2  that was submitted by the State Land Department in this

            3  proceeding?

            4      A.    Yes, I've seen this before.

            5      Q.    And to his credit, this is not one of the 25

            6  boating accounts that Mr. Fuller listed as a successful

            7  boating account on the Salt River, is it?

            8      A.    I don't recall.  I think it might be one of

            9  them.

           10      Q.    We'll get to that.

           11      A.    Okay.

           12      Q.    So this article says "Boats for Salt river

           13  will leave from the foot of Brewery Gulch at 6 a.m.

           14  November 5th.  Book your passage with Dan Hankins on

           15  Main Street.  Route lies via San Pedro to Gila, then

           16  down Gila to Salt River."

           17            Did I read that right?

           18      A.    You did.

           19      Q.    Is it your understanding, as a trained

           20  professional historian, that this boat deals with

           21  actually boating on the Salt River, this article deals

           22  with actually boating on the Salt River?

           23      A.    This article indicates, well, a couple things

           24  to me.  First of all, I would be a little suspicious

           25  about the phrase "Brewery Gulch."
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            1      Q.    That actually does exist, but...

            2      A.    Okay.  Well, maybe it exists, but simply the

            3  fact that they're referring to the foot of Brewery

            4  Gulch, to me, would raise some questions in my mind.

            5            But, secondly, the --

            6      Q.    Mr. Helm is laughing because he's probably

            7  been there.

            8                 MR. HELM:  Mwah?

            9  BY MR. MCGINNIS:

           10      Q.    Go ahead.  I'm sorry.

           11      A.    I'm sorry.  What was your question, again?

           12      Q.    My question was, can you tell -- come to a

           13  conclusion by looking at this article about whether

           14  this article deals with actual boating on the Salt

           15  River, or is it referring to the idiom we just talked

           16  about?

           17      A.    Oh, it's likely referring to the idiom,

           18  because it references being "Notice to Candidates."

           19      Q.    And in the context of knowing what that idiom

           20  is, that would be helpful for determining the viability

           21  of this article as something that would support

           22  navigability on the river?

           23      A.    And also the fact that the article doesn't

           24  say that they actually carried out the navigation.  It

           25  just said that something might happen in the future.
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            1      Q.    Let's do a little more on the historical

            2  newspaper articles.

            3            Doug, do you have this?

            4      A.    I do.

            5                 DIRECTOR MEHNERT:  Is that an exhibit?

            6                 MR. MCGINNIS:  No.  Well, I'll explain.

            7  BY MR. MCGINNIS:

            8      Q.    What I've handed out, Dr. Littlefield, is

            9  actually not a new exhibit.  It's a compilation of

           10  several things that are already in the record.  Is that

           11  your understanding?  Have you seen this before?

           12      A.    I have seen it before, yes.

           13      Q.    So this document, the first four or five

           14  pages are a table from Mr. Fuller's PowerPoint, which

           15  is -- I think I copied this one from State Land

           16  Department 351, but it's my understanding it's the same

           17  in 364.

           18                 CHAIRMAN NOBLE:  Mr. Helm?

           19                 MR. HELM:  Yes.  Could we get either an

           20  exhibit number on this or something, since --

           21                 MR. MCGINNIS:  I'm getting there.

           22                 MR. HELM:  -- it's a compilation, so we

           23  can ID it.

           24                 MR. MCGINNIS:  I don't think it's going

           25  to be an exhibit number, but if you let me --
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            1                 MR. HELM:  Some way to identify it other

            2  than just having to --

            3                 MR. MCGINNIS:  I gotcha.  We have not

            4  submitted it as an exhibit, only because everything in

            5  here is already in the record.  It's just a compilation

            6  of other exhibits.  If you would like us to, we can

            7  certainly submit it and have another number.

            8                 CHAIRMAN NOBLE:  For instance, I notice

            9  on the first page, up in the right-hand corner it says

           10  "SLD 351."

           11                 MR. MCGINNIS:  That's the only thing

           12  that's different from what's in Mr. Fuller's

           13  PowerPoint.  What we did is we took the slides from

           14  Mr. Fuller's PowerPoint, put the "SLD 351" on it to

           15  identify it, and numbered down the left-hand margin.

           16  And what's under the tabs are documents that are

           17  already in the record.  Again, if you would like us to

           18  submit this as a separate exhibit, certainly can.  I

           19  just didn't want to clog the record up any more than it

           20  already had.

           21                 CHAIRMAN NOBLE:  How are we going to

           22  identify where in the record these documents are?

           23                 MR. MCGINNIS:  We're going to identify

           24  each one of these documents as we talk about them.

           25                 CHAIRMAN NOBLE:  Okay.
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            1                 MR. MCGINNIS:  But if somebody wants --

            2                 CHAIRMAN NOBLE:  Mr. Helm, do you have

            3  any other comments on it?

            4                 MR. HELM:  Do what you want.  My comment

            5  is still, when we ultimately end with this thing, there

            6  will be a massive record, and as we've talked lots of

            7  times, we don't get too technical and mention the

            8  number, and it would be handy to have a note that the

            9  number such and such is a compilation of --

           10                 MR. MCGINNIS:  How about --

           11                 CHAIRMAN NOBLE:  Okay, just a second.

           12  Let's jump to Number 1, Tab Number 1.

           13                 MR. MCGINNIS:  Yes.

           14                 CHAIRMAN NOBLE:  Walk us through that,

           15  as far as the record is concerned.

           16                 MR. MCGINNIS:  Tab Number 1, if you turn

           17  to Tab 1, there's a big page that says "5," and that's

           18  because it's State Land Department's Exhibit Number 5.

           19                 CHAIRMAN NOBLE:  Okay.

           20                 MR. SLADE:  But that's not the exhibit

           21  number.  That's the State Land Department tab number.

           22  So it would be important to have the exhibit number.

           23  And I'm not sure if this includes the entire exhibit or

           24  just portions that you come up with.

           25                 MR. MCGINNIS:  Okay.  Here's what we'll
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            1  do.  If you give us what the next exhibit is, and

            2  either today or tomorrow or Monday, we'll submit this

            3  whole thing again as a new exhibit.  Again, I was just

            4  trying not to add things to the record that were

            5  already in there.  But I think it would be helpful for

            6  the Commission to have.  That's why we copied it.  It's

            7  all of the documents that allegedly support

            8  Mr. Fuller's boating accounts all in one handy-dandy

            9  little book.

           10                 CHAIRMAN NOBLE:  Are they all from

           11  351 SLD?

           12                 MR. MCGINNIS:  No.

           13                 CHAIRMAN NOBLE:  Okay.

           14                 MR. MCGINNIS:  The only thing that's

           15  from 351 is the table.

           16                 CHAIRMAN NOBLE:  What's our number,

           17  George?

           18                 DIRECTOR MEHNERT:  0248.

           19                 CHAIRMAN NOBLE:  0248.

           20                 MR. MCGINNIS:  0248?  048.

           21                 DIRECTOR MEHNERT:  I'm sorry, 048.

           22  You're right.

           23                 MR. MCGINNIS:  Okay.  We will submit

           24  this.

           25                 CHAIRMAN NOBLE:  048 is the number of
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            1  this exhibit.

            2                 MR. MCGINNIS:  It might take us a couple

            3  days, because I'll have to put in slip sheets instead

            4  of tabs in order to get it scanned and under George's

            5  system, but I'll be happy to do that.

            6                 THE WITNESS:  What was the exhibit

            7  number, again?

            8                 MR. MCGINNIS:  C048.

            9                 DIRECTOR MEHNERT:  C048.

           10                 THE WITNESS:  C048.

           11                 MR. SLADE:  And I would just note that

           12  this is SRP's interpretation of Mr. Fuller's evidence

           13  for the accounts.  This isn't necessarily what

           14  Mr. Fuller would say are his documentary newspaper

           15  articles or whatever he has that support his historical

           16  accounts.  We haven't seen this, so we don't know if

           17  it's, in fact, complete or not.

           18                 CHAIRMAN NOBLE:  And, Mr. Slade, I

           19  believe that the submission here is simply excerpts

           20  from Mr. Fuller's evidence, and the exhibit itself

           21  doesn't contain opinions or qualifications of those

           22  excerpts.  It just has the excerpts, and now I believe

           23  Dr. Littlefield's going to be asked to testify about

           24  excerpts.

           25                 MR. SLADE:  Sure.  And my only point is
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            1  we don't know if these are all the excerpts that

            2  support that particular boating account or some of

            3  them, and I'm just noting that for the record.

            4                 MR. MCGINNIS:  And we will go through

            5  the citations to the record on each one of these in

            6  painful detail over the next couple hours, and

            7  Mr. Slade will have an opportunity to cross

            8  Dr. Littlefield on them and Mr. Fuller will have a

            9  chance for rebuttal.  I mean I think we have to do it

           10  that way.

           11                 CHAIRMAN NOBLE:  Yeah, you do.  Is this

           12  Tylenol painful, or am I going to need something

           13  heavier?

           14                 MR. HELM:  I'd go for the heavier stuff,

           15  if I were you.

           16                 CHAIRMAN NOBLE:  Oxycontin, huh?

           17                 MR. MCGINNIS:  I think you'll find it

           18  informative.  Let's just say that.

           19                 CHAIRMAN NOBLE:  Please proceed.

           20                 MR. MCGINNIS:  Okay.

           21                 CHAIRMAN NOBLE:  Actually, let's not

           22  proceed.  Let's take a break 15 minutes, 10 after.

           23                 (A recess was taken from 9:56 a.m. to

           24  10:10 a.m.)

           25                 CHAIRMAN NOBLE:  Mr. McGinnis, can you
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            1  go ahead and start?

            2                 MR. MCGINNIS:  Yes.  Thank you,

            3  Mr. Chairman.

            4  BY MR. MCGINNIS:

            5      Q.    Dr. Littlefield, before we get started I'm

            6  going to hand you a copy of Mr. Fuller's October 15th,

            7  2015 PowerPoint presentation that's State Tab

            8  Number 364.  I believe it's part of Exhibit C030.  I'm

            9  handing you a color copy for your use this morning.

           10            We talked some about your training as a

           11  historian earlier.  Did you have any specific training

           12  during your coursework that related to the reliability

           13  of historical newspaper articles?

           14      A.    Yes, I did.

           15      Q.    And based on that training, do you have an

           16  opinion as to how the accuracy of a historical

           17  newspaper article normally relates to the time between

           18  the event and the article?

           19      A.    That's correct.  The closer in time that

           20  the -- well, let me rephrase that.

           21            The closer chronologically in time that a

           22  particular event is covered by a newspaper, the general

           23  supposition is, is that it's probably going to make the

           24  article more reliable; but, again, as I said earlier in

           25  my testimony, you would need to take into consideration
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            1  looking at multiple other historical documents even to

            2  test that reliability.

            3      Q.    And is that proposition generally accepted

            4  among professional historians?

            5      A.    Again, with the caveat that I just mentioned;

            6  that you never can completely trust a newspaper's

            7  article, necessarily, like any other document for that

            8  matter, but newspapers in particular.  And so you need

            9  to corroborate them very carefully.  But, generally

           10  speaking, the closer in time that the article is to

           11  when the event occurred, the probability goes up that

           12  the article is most likely reliable.

           13      Q.    How about the relationship between the

           14  reliability of the article and the distance between the

           15  place where the event occurred and the place where the

           16  newspaper's published; is there some general feeling

           17  about that?

           18      A.    Essentially the same as the proximity in

           19  time.  The further away you get from a particular -- a

           20  newspaper is from a particular event, the assumption

           21  is, is that the reliability goes down.

           22            And that's especially true in the

           23  19th century, when there weren't other means of

           24  corroborating what took place in a more distant place,

           25  other than correspondence or a newspaper that might
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            1  have been mailed, hypothetically.  A Prescott newspaper

            2  that might have been mailed to Phoenix, for example,

            3  the people in Phoenix might not be able to necessarily

            4  rely completely on what was published in the Prescott

            5  paper.

            6            So the further away you get between the --

            7  geographically between the event and the newspaper, the

            8  reliability goes down.

            9      Q.    Is that proposition also generally accepted

           10  among professional historians?

           11      A.    Yes.

           12      Q.    You now have a copy of what's now been marked

           13  as Exhibit C048.  Do you have that in front of you?

           14      A.    I do.

           15      Q.    That lists 25 different historical boating

           16  accounts in Mr. Fuller's table; is that right?

           17      A.    That's the way I understand it, yes.

           18      Q.    Okay.  And those have been numbered in red

           19  down the left margin 1 through 25?

           20      A.    Right, and those are, the way I understand

           21  it, are your numbers, not Mr. Fuller's.

           22      Q.    Correct.

           23      A.    Yes.

           24      Q.    And the period that's covered by these

           25  accounts, the first one is in May 1873, according to
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            1  Mr. Fuller's table, and it goes down to June 1919, do

            2  you see that, for Number 25?

            3      A.    Yes, I do.

            4      Q.    Is that approximately 46 years?

            5      A.    Yes, roughly.

            6      Q.    Does the fact that there are only 25

            7  newspaper accounts of boating on the Salt River over

            8  the course of 46 years mean anything to you, as a

            9  professional historian?

           10      A.    I think I said this earlier in my testimony

           11  today, but I would have -- if the Salt River had been

           12  reliable for transportation, I would have expected to

           13  have seen many, many more newspaper articles about it,

           14  including advertisements for carrying goods on the

           15  river, frequency of departures, which you see all the

           16  time in the Yuma newspapers.

           17            And so the fact that there are, on average,

           18  less than one article per year underscores to me how

           19  unusual these boating attempts or events were.

           20      Q.    Have you reviewed the table prepared by

           21  Mr. Fuller, as well as the supporting newspaper

           22  accounts that are contained in Exhibit C048?

           23      A.    I have.

           24      Q.    As a general matter, after reviewing that

           25  information, do you think some of these trips likely
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            1  did occur?

            2      A.    Yes.  I'm fairly certain that some of them

            3  did occur, with varying degrees of success.

            4      Q.    Do you think some of these trips have details

            5  in the newspaper articles that are likely incorrect or

            6  exaggerated?

            7      A.    Absolutely.

            8      Q.    Are there some of the accounts that there's

            9  no way to know if they ever happened at all?

           10      A.    Many of the accounts are something along the

           11  lines of so-and-so plans to take a boat down the river

           12  tomorrow; but then there's never any follow-up saying

           13  that they actually did it.

           14      Q.    Okay.  Let's start taking a look at what I

           15  have as Number 1 there on that table in front of C048.

           16  This, according to Mr. Fuller's table, is 5 tons of

           17  wheat in a flat boat, May 1873.  Do you see that one?

           18      A.    I do.

           19      Q.    And I've given you a copy of Mr. Fuller's

           20  PowerPoint, if you could turn to Slide 158.

           21            Mr. Heilman has it up on the screen there.

           22            Is this your understanding of Mr. Fuller's

           23  rendition of the 1873 flat boat account?

           24      A.    Yes, and I saw this.  I saw his presentation

           25  when he gave it.
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            1      Q.    And he cites his source there at the bottom

            2  of that page.  Do you see what he says under what

            3  newspaper he cites as his source?

            4      A.    He cites the Weekly Arizona Miner, May 3rd,

            5  1873.

            6      Q.    Okay.  Turning to Tab 1 in Exhibit C048, do

            7  you see the first page has a 5 on it?  Do you see that?

            8      A.    Yes, I do.

            9      Q.    Can you look on the third page of that tab

           10  and see if that's the Weekly Arizona Miner published on

           11  May 3rd, 1873?

           12      A.    Yes, it is.  The print in my copy in the book

           13  is pretty small, but I can read it on the screen.

           14      Q.    And for the record, my understanding, this is

           15  part of C002, and it's Land Department Tab or Exhibit

           16  Number, whatever you call it, Number 5.

           17            Let's take a look at this newspaper account

           18  that relates to Mr. Fuller's account Number 1.  Where

           19  did this account occur?  Do you know?  Where did the

           20  actual trip allegedly occur?  Would it have been in

           21  Phoenix?

           22      A.    Near Phoenix, yes.

           23      Q.    And where was the newspaper published?

           24      A.    The newspaper was published in Prescott.

           25      Q.    And if you turn back to what's the second
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            1  page of this exhibit under Tab 1, the entire account

            2  consists of six lines in one paragraph; is that right?

            3      A.    Yes, the first six lines under the heading

            4  Items.

            5      Q.    As a matter of fact, it's all one sentence;

            6  isn't this right?

            7      A.    Yes.

            8      Q.    And if you look back to the full page of that

            9  article that Mr. Heilman has on the screen, that six

           10  lines appears in the second column.  Do you see that

           11  right there?

           12      A.    Yes, do.

           13      Q.    Is that the six lines we're talking about --

           14      A.    Yes.

           15      Q.    -- the one sentence?

           16            If you look at the top of that column, can

           17  you read there what it says up at the very top?

           18      A.    The heading at the very top of the column is

           19  Maricopa County and then a parenthetical subheading

           20  Correspondence of the Arizona Miner.

           21      Q.    And, again, I think we've established you

           22  have a lot of experience looking at these historical

           23  newspapers; is that correct?

           24      A.    That's true.

           25      Q.    What does it mean to you for something to be
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            1  listed in a column that says "Correspondence of the

            2  Arizona Miner"?

            3      A.    That this was a letter or perhaps a newspaper

            4  that was mailed to another community, and the other

            5  community then printed it verbatim.

            6      Q.    So would somebody in Prescott associated with

            7  a newspaper have written this article, or would it have

            8  been written in a letter from someplace else?

            9      A.    It would have come from Maricopa County.

           10      Q.    As a general matter, would the editor of the

           11  Prescott newspaper have fact-checked the things in that

           12  letter?

           13      A.    Very, very -- it would have been extremely

           14  rare for them to have fact-checked it.  They would just

           15  take this material from Maricopa County and print it

           16  verbatim.

           17      Q.    And if you look in Mr. Fuller's table at the

           18  front of Exhibit C048, he lists this account as May

           19  1873.  Do you see that?

           20      A.    I do.

           21      Q.    Okay.  And the newspaper is dated May 3rd,

           22  1873; is that right?

           23      A.    That's right.

           24      Q.    Is there a different date here on the

           25  correspondence that came from Maricopa County?
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            1      A.    Underneath the heading and the subheading,

            2  then there's a letterhead that reads "Phoenix, Maricopa

            3  County, Arizona, April --" I can't tell if it's 25th or

            4  23rd, 1873.

            5      Q.    Can you blow that a little more so we can

            6  read that?

            7      A.    April 25th, 1873.

            8      Q.    Okay.  So the information in that account

            9  came from a letter that was dated April 25th, 1873; is

           10  that right?

           11      A.    That's right.

           12      Q.    Do you know what day of the week April 5th,

           13  1873 happened to be?

           14      A.    April 25th?

           15      Q.    Yes.

           16      A.    No, I don't.

           17      Q.    Take a look at the blowup of the article.

           18  The second paragraph there that's not about this thing

           19  talks about Wednesday, the 23rd.  Do you see that?

           20      A.    I do.

           21      Q.    If Wednesday was -- the 23rd was a Wednesday,

           22  then the 25th would have been a Friday?

           23      A.    That's correct.

           24      Q.    In the article itself, in the one paragraph,

           25  it talks about doing something last week.  Do you see
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            1  that?  "Salt River, craft as last week, Vandermark and

            2  Kilgore."

            3      A.    Oh, brought their 5 tons of wheat down.  Yes,

            4  I see that.

            5      Q.    So if somebody is writing an article on a

            6  Friday or letter on a Friday and they're talking about

            7  last week, they would be talking about the prior week;

            8  isn't that right?

            9      A.    Probably.

           10      Q.    So would that have put this trip sometime at

           11  about mid April?

           12      A.    It's certainly sometime in April.

           13      Q.    Let's go back to Mr. Fuller's PowerPoint,

           14  Exhibit 364, Slide 158.

           15            You have a hard copy there, don't you, Doug?

           16      A.    Yes, I do.

           17      Q.    Okay.  Mr. Fuller, in the final version of

           18  his PowerPoint, included this hydrograph in the upper

           19  right.

           20            Can you blow it up a little bit, Jeff?

           21            So Mr. Fuller had this account in May, which

           22  is where his big red box is.  Do you see that?

           23      A.    I do.

           24      Q.    And I know you're not a hydrologist, but just

           25  from reading a graph, can you tell that if this account
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            1  actually was in April, it would have been at a time

            2  where there was typically much higher flows than in

            3  May?

            4      A.    Again, I'm not a hydrologist, but that's the

            5  way I understand what the -- as a layperson, what that

            6  curve means.

            7      Q.    Do you have anything else to say about this

            8  account, other than what we've covered?

            9      A.    Just a couple of things, if we could blow up

           10  the zoom version.  First, I wanted to comment that that

           11  six-line, one-sentence description is a very sweeping

           12  statement, and it's essentially wishful thinking.  It's

           13  typical of the boosterism that I've commented on

           14  before.  It doesn't necessarily mean that the river was

           15  completely navigable.  It just means that the newspaper

           16  editor, or whoever wrote the letter, was hoping that

           17  this might be an indication that it might be navigable.

           18            And by way of comparison, if you go down in

           19  the same article, just to show the same type of thing,

           20  down to the paragraph that begins "A thing of beauty is

           21  a joy forever."

           22      Q.    Is it right where I'm pointing right there?

           23      A.    Yes, and then go down to the last four lines

           24  that begins with "Let our farmers."

           25            "Let our farmers make gardens, plant fruit
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            1  and shade trees, cultivate flowers and music, and spend

            2  something for the ornamental, and Salt River Valley

            3  will become noted for happy homes."

            4            This is typical of the kind of boosterism

            5  that these newspapers had, and I think, although

            6  they're talking about the gardens and the homes there,

            7  the same type of language I would think would apply to

            8  the comment about the Salt River being navigable.  It

            9  was wishful thinking and something that the newspaper

           10  would want to brag about if it potentially became true.

           11      Q.    As a matter of fact, I think you said earlier

           12  that this was in a letter written by somebody in the

           13  Phoenix, Maricopa County area to a Prescott paper.  So

           14  they were already sort of talking about outside of

           15  their -- talking to people outside of their area?

           16      A.    And they're bragging about their area.

           17      Q.    Anything else on this account?

           18      A.    No.

           19      Q.    Okay.  Let's go to Number 2 on Mr. Fuller's

           20  table.  That is Hayden canoe and logs, June 1873.  Do

           21  you see that?

           22      A.    Yes.

           23      Q.    Okay.  And if you go to Mr. Fuller's

           24  PowerPoint, Exhibit 364, on Slide 159, which you should

           25  have in front of you, do you see at the bottom there he
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            1  cites his sources?

            2      A.    I do.

            3      Q.    Does he cite the Arizona Citizen, June 14th,

            4  1873, and the Arizona Weekly Miner, June 21st and 28th,

            5  1873?

            6      A.    Yes.

            7      Q.    Would you go to Tab Number 2 in Exhibit C048?

            8  The first thing there has a 1 on it.  Do you see the 1?

            9      A.    I do.

           10      Q.    And I understand that's State Land's Document

           11  Number 1 as part of C002.

           12            If you go to the full page of that document,

           13  can you tell me what newspaper that was from and where

           14  it was published, when it was published?

           15      A.    This newspaper is the Tucson Citizen,

           16  June 14th, 1873.

           17      Q.    So is that the first one of the newspapers

           18  that Mr. Fuller cited on Slide 159 of his PowerPoint?

           19      A.    Yes, I think so.  He says it's the Arizona

           20  Citizen, but it's the Tucson Citizen.

           21      Q.    Do you know of any other Citizen newspaper

           22  that was published in Arizona about this time?

           23      A.    No.

           24      Q.    This account of Hayden, do we know whether

           25  this was an actual attempt to float a commercial amount


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 17      03/10/2016
                                                                      3611


            1  of logs or just a reconnaissance trip?

            2      A.    This was a reconnaissance trip.

            3      Q.    Actually, blow that up a little bit, Jeff.

            4            Hayden talks about -- the article talks about

            5  "examining the country and the river with a view of

            6  floating saw logs down to his ferry."  Do you see that?

            7      A.    Yes.

            8      Q.    And this paper, where did you say it was

            9  published?

           10      A.    Tucson.

           11      Q.    If you go to the full --

           12            Unblow that up, Jeff, a little bit.  A little

           13  more.

           14            If you go down to the bottom of the third

           15  column, do you see this article right here that says

           16  "Notice"?

           17      A.    Yes.

           18      Q.    Blow that one up for me, Jeff.

           19            What's that notice about?

           20      A.    The notice reads the "Colorado Steam

           21  Navigation Company's Steamship Newbern, Leaves

           22  San Francisco for mouth of Colorado river on first of

           23  every month, connecting with river boats.  Freight

           24  landed at Yuma in 12 days from San Francisco.  Agencies

           25  of the Company, 610 Front Street, San Francisco,
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            1  California."  It looks like either Yuma or Vuma and

            2  "Ehrenberg, A.T.  J. Polhamus, Jr., General

            3  Superintendent."

            4      Q.    So is that notice about steamships going up

            5  and down the Colorado?

            6      A.    From San Francisco, yes.

            7      Q.    And is that the kind of newspaper article or

            8  notice that you were talking earlier about what you

            9  would normally see in something that was next to a

           10  river that was actually navigable?

           11      A.    Absolutely.

           12      Q.    Let's go back to the body of this article

           13  then.

           14            The prior page, Jeff.  There you go.

           15            And the first line of this article says

           16  "Judge Hayden returned this week from a trip up toward

           17  the head waters of Salt River."  Do you see that?

           18      A.    I do.

           19      Q.    And, again, this newspaper was published on

           20  June 14th; is that right?

           21      A.    Yes.

           22      Q.    So we know that Mr. Hayden got back to Tucson

           23  sometime before June 14th; is that correct?

           24      A.    Right.

           25      Q.    Sometime during the week prior to that?
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            1      A.    Yes.

            2      Q.    Okay.  Anything else you want to say about

            3  this particular article?

            4      A.    A couple of things.

            5            If you go to -- on the blowup version, the

            6  zoom version, go to the sixth line down.  It's talking

            7  about Hayden, and it says "and has become satisfied

            8  that the project is feasible."

            9            This is typical of the boosterism and sort of

           10  optimism that these articles would try to convey.  But

           11  if you go down to the seventh line from the bottom, the

           12  line that begins "superior to any of the rivers in

           13  Maine," and go to the sentence that follows.  "If such

           14  should prove to be the case," meaning that the logs can

           15  be floated, "it will materially reduce the price of

           16  lumber in the settlements of Arizona, and will prove of

           17  great advantage in the construction of the Texas

           18  Pacific Railroad and the military telegraph."

           19            Again, this is the type of optimism and

           20  boosterism where the paper is projecting won't this be

           21  wonderful if and when this actually can take place.

           22      Q.    And, as a matter of fact, if you go back to

           23  Mr. Fuller's own table on the first page of

           24  Exhibit C408 [sic], he actually acknowledges this trip

           25  as a failure; is that right?
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            1      A.    Yes.

            2      Q.    Under Success he has "No"?

            3      A.    Right.

            4      Q.    Back under Tab 2, let's go to the second

            5  exhibit.  It has 326 on the front page.  Do you see

            6  that?

            7      A.    I'm sorry.  Where are we now?

            8      Q.    The second exhibit under Tab 2 of the book.

            9      A.    Oh, the full page?

           10      Q.    It's 326, the next article.

           11      A.    Oh, okay.

           12            Okay.

           13      Q.    And for the record, my understanding, this

           14  326 is the Land Department's tab number that showed up

           15  in their exhibit under --

           16      A.    Yes, I see that.

           17      Q.    It's under Exhibit C028.

           18            Can you look at the full page of this article

           19  and tell me what paper it's from and when it was

           20  published?

           21      A.    This was the Arizona Weekly Miner, and it was

           22  published Saturday morning, June 21, 1873.

           23      Q.    And if you look back on Mr. Fuller's

           24  Slide 159 in his PowerPoint, Exhibit 364, is that one

           25  of the articles he cites there?
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            1      A.    Yes.

            2      Q.    And, again, this is also about the Hayden

            3  trip, isn't it?

            4      A.    Yes.

            5      Q.    And where was this paper published?

            6      A.    This paper was published in Prescott.

            7      Q.    And on the full page of this paper, it shows

            8  up in the second column from the right, down there

            9  where it's highlighted in the exhibit.  Do you see

           10  that?

           11      A.    Yes.

           12      Q.    Again, looking at the top of that column, is

           13  this an example of another situation where the article

           14  wasn't really written by the newspaper in Prescott; it

           15  was written by -- is this a letter that somebody wrote

           16  from the Salt River Valley?

           17      A.    Yes.  This is -- the heading of the column

           18  reads "Salt River Valley, Correspondence of the Arizona

           19  Miner, Phoenix, Maricopa County, Arizona, June 13th" or

           20  17th, "1873."

           21      Q.    And as we talked before, would the Prescott

           22  newspaper editor have necessarily fact-checked this

           23  letter from some person in the Salt River Valley?

           24      A.    Highly unlikely, in my opinion.

           25      Q.    Let's go back to the blowup version of that
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            1  same article, Jeff.

            2            If you look at the last sentence of this

            3  article, it says "Having found a good location where

            4  pines were plenty and good they made a canoe out of a

            5  tree and putting some logs into the river, left six of

            6  the party to drive them down while Hayden and Sugert

            7  returned home by Camp Apache, San Carlos and old Camp

            8  Grant."

            9            Do you see that?

           10      A.    Yes.

           11      Q.    Now, Hayden, at this time, did he live in

           12  Tempe or did he live in Tucson?

           13      A.    He lived in Tucson.

           14      Q.    So does it make sense that Hayden would have

           15  been going back through Camp Grant, San Carlos and Old

           16  Camp Grant if he was going to Tucson?

           17      A.    That would be my understanding.

           18      Q.    And Sugert also was one of the guys that left

           19  and went home with him that way, isn't he?

           20      A.    Yeah, Sugert went with Hayden.  He did not

           21  stay with the party with the boat and logs.

           22      Q.    And this article, as a matter of fact, is

           23  comprised of details that were given to them by Sugert?

           24      A.    Yes.

           25      Q.    So Sugert wouldn't have had much information
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            1  about the rest of the trip that he wasn't on, would he

            2  have?

            3      A.    No.

            4      Q.    Do we know for a fact, from looking at this

            5  article, what month this trip actually occurred?

            6      A.    Sometime prior to June of 1873.

            7      Q.    Mr. Fuller has it listed as June 1873, and

            8  that's when the articles were published, right?

            9      A.    That's when the letter was written that was

           10  sent to the Arizona Weekly Miner.

           11      Q.    Okay.  And we know that Hayden and Sugert,

           12  who -- Sugert's the guy that gave the information.

           13  They went home up through Camp Apache, San Carlos and

           14  Camp Grant, all the way to Tucson?

           15      A.    Right.

           16      Q.    Do we have any way of knowing how long that

           17  took them?

           18      A.    No.

           19      Q.    This article also, in the sentence I read

           20  earlier, talks about putting some logs into the river.

           21  Do you see that?

           22      A.    Yes.

           23      Q.    Does that tell you anything about whether

           24  this was a commercial lumber drive or whether they were

           25  just testing out to see if some logs would go through?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 17      03/10/2016
                                                                      3618


            1      A.    The way I read it, they were just testing it

            2  to see if the logs would go through.

            3      Q.    If you go back to the full page version of

            4  this article, in the second column, about half the way

            5  down, there's an article that starts with the word

            6  "Merchandise."  Right there.  Do you see that article?

            7      A.    I do.

            8      Q.    Is that an article about moving goods down

            9  through the ocean to up the Colorado River?

           10            See where it says "by steamer or sailing

           11  vessel hence to the Colorado River"?

           12      A.    Yes.

           13      Q.    And is that, again, the kind of article that

           14  you would see in a newspaper that was adjacent to a

           15  river that was actually navigable?

           16      A.    Absolutely.

           17      Q.    Anything else you want to say about this

           18  particular article?

           19      A.    If we look at the blowup version, the zoom

           20  version, I just want to stress the fact that Sugert did

           21  not go with the canoe and the logs.  He went home with

           22  Hayden; and as such, he probably was hoping that the

           23  trip would prove to be a success, which might have

           24  shaped his opinion that's described in the article

           25  here.
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            1      Q.    The next article we have under that same tab

            2  has a slip sheet with a 6 on it.  Do you see that?

            3      A.    Yes.

            4      Q.    Okay.  Can you tell me where this article was

            5  published and when?

            6      A.    This article was published June 28th, 1873 in

            7  the Arizona Weekly Miner.

            8      Q.    And, again, looking back at Mr. Fuller's

            9  Slide 159 in Exhibit 364, is that the third newspaper

           10  article that he cites?

           11      A.    Yes.

           12      Q.    If we go to the zoom version of that, this

           13  one, actually, the Hayden party pronounced the scheme a

           14  failure; is that right?

           15      A.    Yes.  It says "The Hayden party, left up Salt

           16  River to come down in a canoe and drive some logs with

           17  them, have returned."

           18            Meaning these are the people, not Sugert and

           19  Hayden, but the ones that were left behind to test out

           20  the navigability.  And they came back and reported that

           21  it was actually a failure.

           22      Q.    And they ended up losing their arms,

           23  ammunition and provisions, excepting flour.

           24            Do you see that?

           25      A.    Yes.
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            1      Q.    At one point they came across a canyon where

            2  it was too narrow to allow logs.  Do you see that in

            3  there?

            4      A.    I do.

            5      Q.    And they had to abandon their boat?

            6      A.    And walk out, yes.

            7      Q.    Let's go back to the full page version of

            8  that article.  In the fourth column, do you see that

            9  part that says "Yuma County News," right there?

           10      A.    Yes, I do.

           11      Q.    If you look, the third paragraph there,

           12  what's it say right there?

           13      A.    "The Colorado steam navigation company's

           14  river steamers were making excellent time and trips.

           15  The Mohave had run down from Ehrenberg to Yuma - a

           16  distance of one hundred and twenty-five miles - in six

           17  hours."

           18      Q.    Again, is that another example of the type of

           19  newspaper article you would expect to see about a

           20  navigable river?

           21      A.    Yes, and another significant fact about this

           22  is this is not one of those articles that says they

           23  were going to put the boat in the water and then never

           24  follow up on it.  This is one that says this actually

           25  happened.
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            1      Q.    Another thing, on the prior paragraph than

            2  the one we just looked at, it says "The Colorado was

            3  rising.  Water within four feet of high water mark last

            4  year."

            5            Do you see that?

            6      A.    Yes.

            7      Q.    So at the same time, roughly the same time,

            8  that Hayden and his compatriots were having problems

            9  boating on the Upper Salt, at least on the Colorado

           10  River watershed the river was rising and in one of its

           11  highest points?

           12      A.    And the boats were making excellent time,

           13  according to the article.

           14      Q.    Anything else about this article or about the

           15  Hayden trip in general?

           16                 COMMISSIONER ALLEN:  Question.

           17                 CHAIRMAN NOBLE:  Yes.

           18

           19             EXAMINATION BY COMMISSIONER ALLEN

           20                 COMMISSIONER ALLEN:  When does maximum

           21  flow occur on the Salt versus when it occurs on the

           22  Colorado?

           23                 THE WITNESS:  Commissioner Allen, I

           24  can't answer that question.  I'm not a hydrologist.

           25  That might be better asked of one of the hydrologists.
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            1              DIRECT EXAMINATION (CONTINUED)

            2  BY MR. MCGINNIS:

            3      Q.    Okay.  Can we go on to the next article then?

            4      A.    I had another point.

            5      Q.    I'm sorry.  Go ahead.

            6      A.    On the zoom version of this article, aside

            7  from all the points that we've covered already about

            8  the difficulty that the group had coming down the river

            9  and how they had to abandon their boat and so on, I

           10  think an important line is the very last sentence.

           11  "Mr. Hayden is still sanguine of getting sufficient

           12  timber on this side of the cañons."

           13            Again, it's typical of the boosterism of the

           14  era.  In other words, they're saying here this may have

           15  been a failure to bring logs down through the canyon,

           16  but, you know, Hayden is still hoping to be able to

           17  find enough timber for his mill somewhere below the

           18  canyons.

           19      Q.    And, again, the Hayden account is one that

           20  Mr. Fuller agrees with you was a failure; is that

           21  right?

           22      A.    That's right.

           23      Q.    Number 3 on the table, on Mr. Fuller's table

           24  on the front page of C048, it says Hamilton in a skiff,

           25  January 1879.  Do you see that?
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            1      A.    Yes.

            2      Q.    And if you look at Slide 161 in Mr. Fuller's

            3  PowerPoint, Exhibit 364, State Land Department

            4  Exhibit 364, is this the one that talks about Hamilton

            5  and some other folks in a skiff in 1879?

            6      A.    Yes.

            7      Q.    And does Mr. Fuller cite his source here on

            8  that page?

            9      A.    He does.  He cites Arizona Sentinel,

           10  January 25th, 1879.

           11      Q.    If you look under Tab 3 in Exhibit C048, if

           12  you look on the full version of that article, can you

           13  tell where that newspaper was published and when?

           14      A.    The Sentinel I believe was published -- I

           15  can't tell from the article where it was published.

           16      Q.    Did you say what date?  Can you tell me what

           17  date it was?

           18      A.    January 25th, 1879.

           19      Q.    Can you tell from looking at that paper that

           20  this article is the one that looks like it was cited by

           21  Mr. Fuller on Slide 161 of his PowerPoint?

           22      A.    Yes, it is.

           23      Q.    And let's go to the blowup version of this

           24  article.  This article, as a matter of fact, is part of

           25  C018 under State Land Department Tab 128.
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            1            The blowup version of this article, have you

            2  read this one?

            3      A.    Yes, I have.

            4      Q.    Is there anything in here that refers to the

            5  Salt River?

            6      A.    This is almost exclusively about the Gila

            7  River.  In fact, the main title is "Phoenix to Yuma By

            8  Water," but the subheading says "The Gila River

            9  navigable" question mark.

           10      Q.    So there's nothing in here at all that talks

           11  about, uses the words "boating on the Salt River"?

           12      A.    No.

           13      Q.    And this document, if you look in the first

           14  paragraph, right when the highlighting starts there,

           15  the sentence under that, it does talk about them

           16  building a skiff at Phoenix, correct?

           17      A.    Yes, it does.

           18      Q.    But does it say anything about them putting

           19  that skiff on the Salt, or just the Gila?

           20      A.    No, it only talks about on the Gila, and one

           21  could interpret that to mean that they built it at

           22  Phoenix and then hauled it to the Gila.

           23      Q.    Could we blow that up just a little bit,

           24  Jeff?

           25            Toward the bottom of the article, and maybe
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            1  it's below what you have, this talks about the trip on

            2  the Gila apparently being successful, according to the

            3  article, and it says "It is now incumbent upon the

            4  enterprising citizens of Phoenix to make a pioneer

            5  shipment of produce to Yuma by water."

            6            Do you see that?"

            7      A.    I do.

            8      Q.    So the fact that it talks about a pioneer

            9  shipment of produce, would that lead you to believe

           10  that there hadn't been a prior shipment of produce from

           11  Phoenix to Yuma by water?

           12      A.    That's correct.  And, again, it's typical of

           13  the kind of boosterism or optimistic, wishful thinking

           14  that characterized newspapers of this time.

           15      Q.    And have you seen any subsequent articles

           16  that talks about the citizens of Phoenix actually

           17  taking the Yuma folks up on this and being enterprising

           18  and making a pioneer shipment of produce to Yuma by

           19  water?

           20      A.    Again, it's wishful thinking and saying won't

           21  this be wonderful if and when it happens.

           22      Q.    Okay.  Let's go to the full page version of

           23  that article, and up in the upper right-hand corner --

           24  excuse me, upper left-hand corner of that page, do you

           25  see this thing here that talks about S.P.R.R.?  What is
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            1  that column there about?

            2      A.    This is the schedule for the Southern Pacific

            3  Railroad for trains and boats, and it gives when the

            4  trains and boats leave on a daily basis, and, also, it

            5  also lists where the ticket offices are if you want to

            6  take advantage of one of those modes of transportation.

            7      Q.    And the boats they're talking about there, is

            8  that probably steamers on the Colorado River?

            9      A.    Yes.

           10      Q.    And is that another example of the kind of

           11  things that you would have seen in a historical

           12  newspaper that was near a place where there was

           13  commercial transportation on water?

           14      A.    Absolutely.

           15      Q.    Go all the way to the right, right column,

           16  down towards the bottom.  This is, again, on the full

           17  page version of Tab 2 of this exhibit.  Excuse me,

           18  Tab 3 of this exhibit.  You see this article right here

           19  that talks about "Proposals for Flour"?

           20      A.    Yes, I see that.

           21      Q.    Is this proposal a solicitation by the United

           22  States Army for bids to provide flour to various Forts?

           23      A.    Correct.

           24      Q.    Are some of those Forts on or near the Salt

           25  River?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 17      03/10/2016
                                                                      3627


            1      A.    They are.

            2      Q.    Have you ever seen anything about moving

            3  flour or any other produce or goods on the Salt River

            4  to any of those Forts?

            5      A.    No.

            6      Q.    Do you have anything else to say about this

            7  particular account?

            8      A.    If we could go back to the zoom version,

            9  going down to the very bottom, starting with I guess

           10  it's the tenth line from the bottom, the sentence that

           11  begins "By demonstrating."

           12            It reads "By demonstrating that she," meaning

           13  Phoenix, "has water communication with the markets of

           14  the world, Phoenix can just make Prescott turn green

           15  and bust with envy; by doing this she can oppose a

           16  check on the exactions of the monster monopoly; if her

           17  citizens will not stand the extortionate fares (ten

           18  cents a mile by rail, twenty by stage) they can

           19  navigate the Gila - or walk."

           20            To me, that's important because it stresses

           21  that water transportation would be far preferable to

           22  wagons or railroads from Phoenix, if you could do that,

           23  because the prices of the railroad and stages were so

           24  high.

           25      Q.    So this account with Hamilton is one of the
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            1  ones that Mr. Fuller counts as a successful trip on the

            2  Salt; is that right?

            3      A.    That's right.

            4      Q.    But there's nothing in the article that

            5  actually talks about boating on the Salt, is there?

            6      A.    No.  The only reference is that the ship was

            7  made there in Phoenix.

            8      Q.    Let's go to the next one, Number 4 on

            9  Exhibit C048, which is Stewart in a boat.

           10                 COMMISSIONER ALLEN:  Mark?

           11                 MR. MCGINNIS:  Yes, sir.

           12

           13             EXAMINATION BY COMMISSIONER ALLEN

           14                 COMMISSIONER ALLEN:  Yeah, pardon me.

           15                 What were the boundaries of Phoenix at

           16  that particular point in time?

           17                 THE WITNESS:  I would assume they were

           18  relatively small.

           19                 COMMISSIONER ALLEN:  So, as you stated,

           20  would they not have had to transport the boat overland

           21  to get it to the Gila; is that what you're assuming?

           22                 THE WITNESS:  I'm assuming that's what

           23  it is.  It doesn't say anything at all about it going

           24  down the Salt River.

           25                 COMMISSIONER ALLEN:  Okay.
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            1              DIRECT EXAMINATION (CONTINUED)

            2  BY MR. MCGINNIS:

            3      Q.    Okay, Number 4 is Stewart in a boat in

            4  October 1880.  Do you see that that on Mr. Fuller's

            5  table on the front of C048?

            6      A.    I do.

            7      Q.    If you turn to Slide 162 in Mr. Fuller's

            8  PowerPoint, which is State Land Department Exhibit 364,

            9  can you look there?  Is that the Stewart account?

           10      A.    Yes, it is.

           11      Q.    Does Mr. Fuller cite his source at the bottom

           12  of that page?

           13      A.    He cites the Arizona Republican, October 2nd,

           14  1920.

           15      Q.    If you look at Tab 4 in Exhibit C048, there's

           16  a slip sheet that says 75 and then there's another

           17  newspaper article.  Do you see that?

           18      A.    Yes.

           19      Q.    By looking at the full version of that

           20  exhibit, can you tell me where that newspaper was

           21  published and when?

           22      A.    This newspaper --

           23      Q.    What newspaper it is.  I'm sorry.

           24      A.    The Arizona Republican.  It was published

           25  October 2nd, 1920.
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            1      Q.    And is that the same newspaper and the same

            2  date that Mr. Fuller cites on his Slide 162?

            3      A.    Right, and this is a Phoenix paper.

            4      Q.    And Mr. Fuller has this account, the date of

            5  October 1880.  Do you see that on the table?

            6      A.    On C048?

            7      Q.    Yeah, the front page of C048, Number 4.

            8      A.    Yes, that's what he lists it as.

            9      Q.    But the newspaper is actually published not

           10  until 1920; is that right?

           11      A.    That's right.

           12      Q.    So if you look at the full page version of

           13  this article.

           14            Go down a little bit, Jeff.  A little bit

           15  more.

           16            Do you see the heading there "Forty Years Ago

           17  Today"?

           18      A.    Yes.

           19      Q.    Is that common in 19th century western

           20  newspapers?

           21      A.    It's even common in papers today, where

           22  various events that happened in the past are briefly

           23  listed.

           24      Q.    And so what's the general idea behind those

           25  kinds of articles?
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            1      A.    Just anecdotal entertainment to provide

            2  readership with something entertaining to read.

            3      Q.    So does the fact that this newspaper talks

            4  about an account that -- a trip that occurred 40 years

            5  earlier play at all into what you would think it would

            6  be in terms of credibility as a professional historian?

            7      A.    As we discussed earlier, given that the event

            8  happened 40 years before this newspaper article was

            9  published, I would immediately want to try and confirm

           10  the accuracy of the event with some more

           11  contemporaneous papers around the time when the event

           12  supposedly occurred.

           13      Q.    Do we even know whether this trip ever really

           14  occurred?

           15      A.    No.  It doesn't say that it did occur.  It

           16  just said it was going to.

           17      Q.    Well, let's go to the blowup version of that

           18  article.  This is another one that's just a single

           19  sentence; is that right?

           20      A.    Yes.

           21      Q.    And it says -- assume that's an abbreviation

           22  for superintendent or something like that, do you

           23  think?

           24      A.    Superintendent James Stewart.

           25      Q.    "of the stage company will launch his boat in
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            1  the Salt river tonight."

            2            Do you see that?

            3      A.    Right.

            4      Q.    And, again, this is in a paper published

            5  40 years later?

            6      A.    Right.

            7      Q.    And they're talking about something that

            8  allegedly happened 40 years earlier?

            9      A.    Right, and it's probably taken from an

           10  article that they had gone back and looked at.

           11      Q.    Do we really know what the source was that

           12  they looked at?

           13      A.    No.

           14      Q.    The boat owner is with the stage company or

           15  the person that's launching the boat is with the stage

           16  company; is that right?

           17      A.    Right.

           18      Q.    Can you think of a reason why a stage company

           19  would want a boat?

           20      A.    To take their passengers or goods across the

           21  river in case the river was too high to ford.

           22      Q.    In your review of western history, did you

           23  often see that, where stage companies would have the

           24  boat to ferry passengers back and forth across the

           25  river at certain times of the year?
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            1      A.    We've already seen multiple examples of that

            2  in the discussion of Hayden's Ferry and the other

            3  ferries in the Phoenix area.

            4      Q.    And this article, I think you already pointed

            5  out, says he will launch his boat in the Salt River

            6  tonight.  Do you see that?

            7      A.    That's right.

            8      Q.    And as far as we know, there was no

            9  subsequent article that said he did launch his boat,

           10  correct?

           11      A.    Right.

           12      Q.    So we don't even know whether it really

           13  happened?

           14      A.    No.

           15      Q.    Do you have anything else about this article?

           16      A.    No.

           17      Q.    Okay.  Number 5 on Mr. Fuller's table is

           18  Cotton and Bingham, the skiff in February 1881.  Do you

           19  see that?

           20      A.    Yes.

           21      Q.    Look on Slide 163 of Mr. Fuller's PowerPoint,

           22  Exhibit 364.  Is that the Cotton and Bingham trip?

           23      A.    Yes.

           24      Q.    And what does he cite there?

           25      A.    The Arizona Gazette, February 17, 1881.
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            1      Q.    Okay.  Look under Tab 5 on Exhibit C048, and

            2  Tab 5 is a little bit different than some of the other

            3  ones.  This is part of Lower Salt Evidence Item 012

            4  Part 3 that was submitted previously.  I'm not sure the

            5  Land Department ever submitted this article.  It was

            6  already in the record 20 years ago.  Is that your

            7  understanding?

            8      A.    Yes.

            9      Q.    Can you tell me what paper this was published

           10  in and where?

           11      A.    This is the Arizona Gazette, February 17th,

           12  1881, and the Arizona Gazette was published in Phoenix.

           13      Q.    And is that the same article that Mr. Fuller

           14  cites on Slide 163 of his PowerPoint, Exhibit 364, as

           15  support for the Cotton and Bingham trip?

           16      A.    Yes, it is.

           17      Q.    Okay.  And this article itself is a paragraph

           18  of eight or ten lines; is that right?

           19      A.    Yeah, it's very brief.

           20      Q.    And is this another one that talks about a

           21  future trip and not a report of a past trip?

           22      A.    Right.  It indicates that it's going to take

           23  place in the future, but it doesn't confirm that it

           24  actually happened.

           25      Q.    It actually says they will leave tomorrow, in
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            1  the first line there, right?

            2      A.    Right.

            3      Q.    Have you ever seen a subsequent article

            4  talking about this trip by Cotton and Bingham in any of

            5  the newspapers you've looked at?

            6      A.    No.

            7      Q.    As a matter of fact, this one, in this short

            8  article, talks about an 18-foot skiff.  Do you see

            9  that?

           10      A.    Yes.

           11      Q.    And it looks like they specially constructed

           12  this boat for this particular trip --

           13      A.    Yes.

           14      Q.    -- is that right?

           15            As a matter of fact, they specially

           16  constructed it in a way that would draw very little

           17  water?

           18      A.    Right.

           19      Q.    And, also, they constructed a boat that would

           20  be very strong and durable?

           21      A.    And able to stand pretty severe buffeting.

           22      Q.    And, again, I realize you're not a

           23  hydrologist, but is it your understanding, from having

           24  sat through the testimony, that February is typically a

           25  month of higher flows on the river?
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            1      A.    That's my understanding as a layperson.

            2      Q.    As a matter of fact, if you look at Slide 163

            3  on Mr. Fuller's PowerPoint that talks about this

            4  particular account, you'll see that he has the red box

            5  for February up near the top of the flow curve; is that

            6  right?

            7      A.    Yes.

            8      Q.    Do you have that in front of you?

            9      A.    I have it on the paper version, yes.

           10      Q.    Right.  Okay.

           11            And do you see where the red box is that he's

           12  put on there?

           13      A.    Yes.

           14      Q.    Okay.  Anything else about this Cotton and

           15  Bingham trip that you want to talk about?

           16      A.    No.

           17      Q.    Okay.  Number 6 is the Yuma or Bust trip,

           18  flat boat, November 1881.  Do you see that on

           19  Mr. Fuller's table?

           20      A.    Yes.

           21      Q.    If you look on Slide 164 of Mr. Fuller's

           22  PowerPoint, Exhibit 364, is that the Yuma or Bust

           23  expedition?

           24      A.    It is.

           25      Q.    Okay.  And what does he cite there as his
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            1  source?

            2      A.    He cites Arizona State Land Department

            3  Report, Phoenix Gazette, November 30th and

            4  December 3rd, 1881.

            5      Q.    If you look under Tab 6 in Exhibit C048,

            6  there are two articles there, both of which are part of

            7  Lower Salt Evidence Item 012 Part 3.  Can you tell me

            8  what newspaper the first article is published in and

            9  what day it is?

           10      A.    The first article is from the Arizona

           11  Gazette, published in Phoenix, and it's November, I

           12  guess, 30th, 1881.

           13      Q.    Okay.  Do you know if there's a difference

           14  between the Arizona Gazette and the Phoenix Gazette?

           15  Were there actually two papers called those two

           16  different things?

           17      A.    They may have been.  Historical newspapers

           18  typically combined with other papers and changed their

           19  name slightly over time.  So it could have been the

           20  same paper, could have been different.

           21      Q.    Would it be your understanding that this

           22  article is the same one that Mr. Fuller is citing on

           23  Slide 164?

           24      A.    Yes.

           25      Q.    Okay.  And does this talk about the Yuma or
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            1  Bust trip?

            2      A.    Yes, it does.

            3      Q.    And this, again, is another one that's a

            4  relatively short article, right?

            5      A.    Right.

            6      Q.    As a matter of fact, I think it's seven lines

            7  long?

            8      A.    Correct.

            9      Q.    And this article talks about the participants

           10  wading in mud and water up to their knees.  Do you see

           11  that?

           12      A.    Yes.

           13      Q.    Pulling their boat?

           14      A.    Correct.

           15      Q.    And they were apparently as happy as mud

           16  turtles?

           17      A.    And they have a question mark in parentheses

           18  next to happy, indicating that perhaps they weren't

           19  quite so happy.

           20      Q.    As someone who's looked at a lot of

           21  historical newspapers and accounts of boating, does

           22  that sound like a successful trip to you?

           23      A.    No.

           24      Q.    They are 12 miles from Phoenix when this

           25  happens, right?
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            1      A.    Right.

            2      Q.    Do you know how far it is from Phoenix to the

            3  Gila?

            4      A.    I'm not sure, exactly.  But I did want to

            5  comment on the fact that they were seen, that

            6  phraseology there, wading in the water up to their

            7  knees, which indicates to me we don't know exactly

            8  where they were when they were seen, quote/unquote, or

            9  by whom, for that matter.

           10      Q.    So you can't tell from this article whether

           11  the portion where they were wading in mud and water up

           12  to their knees pulling their boat was on the Salt or on

           13  the Gila, is that what you're saying?

           14      A.    That's what I'm saying.

           15      Q.    Anything else about this particular article?

           16      A.    No.

           17      Q.    The next article under Tab 6, can you tell us

           18  what paper that's from and when it was published?

           19      A.    This is the Arizona Gazette, again,

           20  December 3rd, 1881.

           21      Q.    Is that one of the articles that Mr. Fuller

           22  cites on Slide 164 of his PowerPoint?

           23      A.    Correct.

           24      Q.    Again, this is another one-paragraph article;

           25  is that right?
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            1      A.    That's right.

            2      Q.    This one actually talks about the boat

            3  busting?

            4      A.    Yes.

            5      Q.    So we know whether it was Yuma or bust.  At

            6  least part of it was busted; is that right?

            7      A.    That's what it says.

            8      Q.    Talks about the crew enduring great

            9  hardships, being compelled to wade in the water the

           10  greater portion of the time and push the craft ahead of

           11  it.  Do you see that?

           12      A.    I do.

           13      Q.    And on Mr. Fuller's table for this account,

           14  he actually lists this as a successful boating trip; is

           15  that right?

           16      A.    Yes, he does.

           17      Q.    Does this sound to you like a successful

           18  boating trip?

           19      A.    No, it doesn't.  It sounds like an

           20  excruciatingly difficult boating trip, and they also

           21  ran out of liquor.

           22                 MR. SPARKS:  That would ruin the trip

           23  for me for sure.

           24  BY MR. MCGINNIS:

           25      Q.    Anything else you have to say about the Yuma


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 17      03/10/2016
                                                                      3641


            1  or Bust expedition or the article?

            2      A.    If you go to the -- look at the -- the very

            3  last sentence reads "The Yuma papers may enlighten us

            4  as to which account is correct, unless they have been

            5  bought off."

            6            The article indicates the possibility that it

            7  might have been successful or the possibility that it

            8  wasn't successful, and so the Phoenix paper, being the

            9  Arizona Gazette, is saying we need to know from

           10  somebody on the scene as to the accuracy of the --

           11  which it was.

           12      Q.    Have you seen any articles in the record or

           13  in your research, other than these two articles, that

           14  talk about that trip?

           15      A.    No.

           16      Q.    Number 7 there on the table on the front of

           17  C048 is Willcox and Andrews, canvas skiff, February

           18  1883.  Do you see that?

           19      A.    I do.

           20      Q.    And if you look on Slide 165 of Mr. Fuller's

           21  PowerPoint, Exhibit Land Department 364, is that the

           22  Willcox and Andrews trip?

           23      A.    Yes.

           24      Q.    Does Mr. Fuller, at the bottom of that slide,

           25  cite his support for that account?
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            1      A.    He cites the Arizona Gazette, February 14th,

            2  1883.

            3      Q.    Okay.  Turn over to Tab 7 under Exhibit C048.

            4  You'll see a slip sheet that says 248?

            5      A.    I do.

            6      Q.    If you look at the full version of that

            7  article or at least as full as there is in the record,

            8  can you tell me what paper that was published in and

            9  what date it was published?

           10      A.    Arizona Gazette, Phoenix, Arizona; Wednesday,

           11  February 14th, 1883.

           12      Q.    Is that the same paper and date that are

           13  cited on Mr. Fuller's Slide 165?

           14      A.    Yes, that's correct.

           15      Q.    My understanding is this Land Department's

           16  Exhibit 248, which is in the record as part of C018.

           17            Let's look at this article.  There's a bigger

           18  version on the prior page, Jeff.  There you go.

           19            This is yet another one-paragraph article,

           20  right?

           21      A.    Correct.

           22      Q.    It talks about going from, apparently,

           23  McDowell to Barnum's Pier?

           24      A.    Yes.

           25      Q.    Do you know where Barnum's Pier is?
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            1      A.    No, I don't.

            2      Q.    So we don't know how long this trip was?

            3      A.    No.  It's somewhere near the Salt River

            4  Valley Canal.

            5      Q.    This article refers to the folks as jolly

            6  mariners.  Do you see that?

            7      A.    Yes, I do.

            8      Q.    As a historian who has done a lot of work

            9  with historical newspapers in the West, does that mean

           10  anything to you?

           11      A.    It's sarcasm or just sort of trying to

           12  highlight the uniqueness of the article.

           13      Q.    Do you still have Exhibit 364 there in front

           14  of you, Mr. Fuller's PowerPoint?

           15            This was a February trip; is that right?

           16      A.    Yes.

           17      Q.    The red box he has on his hydrograph, it's

           18  pretty high flows, right?

           19      A.    My understanding as a layperson, that's what

           20  it means.

           21      Q.    Do you have anything else to say about the

           22  Willcox and Andrews trip?

           23      A.    Just one more point on the zoom version.  Not

           24  only does it have the term "jolly mariners," but if you

           25  look at the very first sentence of the zoom version,
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            1  "The Salt River is a navigable stream and should be

            2  included in the river and harbor appropriation bill."

            3            I would take this as sarcasm that sort of

            4  goes hand in hand with the term "jolly mariners."  It's

            5  just sort of making a little bit of fun of what the

            6  article is talking about.

            7      Q.    As far as you know, was the Salt River

            8  ever included in the river and harbor appropriation

            9  bill?

           10      A.    Not that I'm aware of.

           11      Q.    Anything else on the Willcox and Andrews

           12  trip?

           13      A.    No.

           14      Q.    Okay.

           15                 CHAIRMAN NOBLE:  Mr. McGinnis?

           16                 MR. MCGINNIS:  Yes, sir.

           17                 CHAIRMAN NOBLE:  Can we take ten?

           18                 MR. MCGINNIS:  Yes, sir.

           19                 CHAIRMAN NOBLE:  And we'll come back.

           20                 (A recess was taken from 11:04 a.m. to

           21  11:15 a.m.)

           22                 CHAIRMAN NOBLE:  Okay, are we ready?

           23                 MR. MCGINNIS:  I'm ready.

           24                 CHAIRMAN NOBLE:  Mr. McGinnis.

           25                 MR. MCGINNIS:  Yes, Mr. Chairman.
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            1  BY MR. MCGINNIS:

            2      Q.    Dr. Littlefield, I think when we went to

            3  break, we were up to account Number 8 on Mr. Fuller's

            4  table in Exhibit C048, which is Meadows in a boat,

            5  1883; is that right?

            6      A.    That's my understanding.

            7      Q.    If you look on Slide 167 of Mr. Fuller's

            8  PowerPoint, Exhibit 364, is that the Meadows account?

            9      A.    Yes, it is.

           10      Q.    And what source does he cite there?

           11      A.    Mr. Fuller cites the Arizona Republican, a

           12  Phoenix newspaper, October 4, 1909.

           13      Q.    If you look on Tab 8 of Exhibit C048, the big

           14  272 page divider there on the front?

           15      A.    I see that.

           16      Q.    Can you look at the full version of that

           17  article and tell me what newspaper that was in and when

           18  it was published?

           19      A.    On the full version of the newspaper, it's

           20  indicated it's the Arizona Republican, which, as I

           21  said, is published in Phoenix, and it was October 4,

           22  1909.

           23      Q.    Is that the same newspaper article that

           24  Mr. Fuller cited on Slide 167 of his PowerPoint?

           25      A.    Yes.
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            1      Q.    For the record, this is State Land Department

            2  Tab Number 272 as part of C018.

            3            And have you reviewed this article

            4  previously?

            5      A.    Yes, I have.

            6      Q.    This article is a rendition of a boating

            7  account that reportedly occurred about 26 years

            8  previously; is that right?

            9      A.    That's right.

           10      Q.    So the newspaper is 1909, is that what you

           11  just said?

           12      A.    Yes.

           13      Q.    And in the article it talks about Mr. Meadows

           14  taking a trip in 1883?

           15      A.    Right.

           16      Q.    Does the time that's passed since the

           17  account, before the newspaper was published, play into

           18  the credibility of this article at all in your mind as

           19  a professional historian?

           20      A.    For the same reason that I discussed earlier

           21  with the other retrospective, it depends a lot on what

           22  people's memories were and/or the accuracy of their

           23  research in finding this information.  So as I

           24  indicated at the beginning of our newspaper testimony,

           25  the further you get in time or geographic distance from
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            1  a particular event, the more suspect you need to be

            2  about the accuracy of the information.

            3      Q.    Is there anything in this article that says

            4  what month in 1883 this attempt occurred?

            5      A.    I think the article says, unless I'm reading

            6  it wrong, that it happened in 1882.  Am I reading that

            7  wrong?

            8      Q.    Well, if you read the article, it talks about

            9  him losing a brother.  You see where I'm pointing

           10  there, losing a brother in a fight with the Apache; is

           11  that right?

           12      A.    Oh, yeah, I see the 1883.  I'm sorry.

           13      Q.    And so did it look like the attempt to boat

           14  happened in 1882 or 1883?

           15      A.    1883.

           16      Q.    But there's nothing here that talks about

           17  what month in 1883, does it?

           18      A.    That's correct.

           19      Q.    So we don't have any idea about what the

           20  level of flows could have been?

           21      A.    I wouldn't know anyways, nonhydrologist.

           22      Q.    This article also talks about the 1883

           23  attempt being the first attempt, with success attending

           24  him, to navigate the waters of the Salt River between

           25  Livingstone and Tempe.  Do you see that?
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            1      A.    I do.

            2      Q.    There's several of these articles that refer

            3  to something as being the first attempt to float the

            4  Salt River, aren't there?

            5      A.    Quite a few of them say they're the first

            6  attempt.

            7      Q.    Could they have all been the first attempt?

            8      A.    No, they couldn't all be the first attempt.

            9      Q.    This one talks about -- on this trip they

           10  talk about the boat in a box canyon getting hung up on

           11  the rocks.  Do you see that?

           12      A.    I do.

           13      Q.    They actually had to roll more rocks in the

           14  water to raise the water enough -- high enough to float

           15  the boat clear.  Do you see that?

           16      A.    Yes.

           17      Q.    And, again, this article is -- the article is

           18  26 years later, correct?

           19      A.    Right.

           20      Q.    Let's go to the full version of this article,

           21  Jeff.

           22            This article is part of a larger article,

           23  isn't it, that talks about Roosevelt Lake; isn't that

           24  correct?

           25      A.    That's correct.  The left hand column is
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            1  labeled "The Riotous Waters of Lake Roosevelt."

            2      Q.    And this particular article, the portion

            3  about Mr. Meadows -- actually, go down a little bit

            4  Jeff. -- is in the middle of that big article about the

            5  lake; is that correct?

            6      A.    Yes.

            7      Q.    Is there anything else you have, you want to

            8  say about this particular account Number 8?

            9      A.    No.  We've covered everything that I had in

           10  mind.

           11      Q.    Mr. Fuller on his table, on this account

           12  Number 8, lists this as commercial.  Do you see that on

           13  his table on the front of Page C048?

           14      A.    Yes.

           15      Q.    Does anything in that article strike you as

           16  being particularly commercial?

           17      A.    I don't see anything that would lead me to

           18  believe it was a commercial boating attempt.

           19      Q.    And I think you said you didn't have anything

           20  else to say about that particular account?

           21      A.    No, I do not.

           22      Q.    Okay.  Number 9 on Exhibit C048 in

           23  Mr. Fuller's table is Burch, flat boat, June 1885.  Do

           24  you see that?

           25      A.    Yes, I see that.
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            1      Q.    Okay.  If you look on Slides 168, 169 and 170

            2  of Mr. Fuller's PowerPoint, Exhibit 364 from the State

            3  Land Department, do those three slides all talk about

            4  the Burch trip?

            5      A.    Yes, they do.

            6      Q.    And he lists several different newspaper

            7  article on those slides, doesn't he?

            8      A.    Yes.

            9      Q.    He lists June 3rd, 1885; is that correct?

           10      A.    Yes.

           11      Q.    June 5th, June 6th and June 8th, all on

           12  Slide 168?

           13      A.    Correct.

           14      Q.    All from the Arizona Gazette?

           15      A.    Right.

           16      Q.    And then on Slides 169 and 170 he cites to

           17  the Arizona Herald, 1885.  Do you see that?

           18      A.    Right.

           19      Q.    Okay, let's turn now to Tab 9 in

           20  Exhibit C048.  The first article has a big 132 on the

           21  front, and this article did not have the full page on

           22  it when the Land Department submitted it.  I'm going to

           23  hand you, though, what is in the record as the Arizona

           24  State Land Department's first combined supplemental

           25  submission of evidence.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 17      03/10/2016
                                                                      3651


            1            Will you look on that submission signed by

            2  Mr. Slade and tell me what they list as their Tab 132?

            3      A.    Tab 132?

            4      Q.    Yeah.  Just there's a list of their exhibits.

            5  132.

            6      A.    The left-hand column are tab numbers?

            7      Q.    I'm assuming that.

            8      A.    Yes, they list for Tab 132, Arizona Gazette,

            9  June 3rd, 1885.

           10      Q.    Is that one of the articles that Mr. Fuller

           11  cites on Slide 168 of his PowerPoint?

           12      A.    Yes.

           13      Q.    Okay.  So 132 here -- you can set that aside

           14  for a minute.  You can set that aside for a minute.

           15      A.    Okay.

           16      Q.    132 now under Tab 9 in Exhibit C048 is an

           17  article, and it does deal with the Burch trip; is that

           18  correct?

           19      A.    Yes.

           20      Q.    And this article says the participants in

           21  this trip were five men; is that right?

           22      A.    Yes.

           23      Q.    Okay.  And it lists Burch, Meadows, and Lou

           24  Robinson among those?

           25      A.    Right.  They don't name the other two.
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            1      Q.    Talks here they're talking about they were

            2  going to set out to explore the Salt River Canyon, said

            3  to be about 60 miles long and through which a boat was

            4  never known to pass.

            5            Do you see that?

            6      A.    Yes.

            7      Q.    Is this another one where they seem to be

            8  saying this is the first attempt for a particular

            9  stretch of the river?

           10      A.    Correct.

           11      Q.    Also, it talks about numerous projecting

           12  boulders make the trip a hazardous one.  Do you see

           13  that?

           14      A.    Yes.

           15      Q.    And on this particular article, which is from

           16  June 2nd, it talks about these folks starting out

           17  yesterday, which would have been June 1st, 1885; is

           18  that right?

           19      A.    Yes.

           20      Q.    Okay.  Do you have anything else to say about

           21  this particular article?

           22      A.    One information, one point on it is if you go

           23  in the blowup, the zoom version, the sentence that you

           24  were just discussing that starts with "The rapids with

           25  numerous projecting boulders make the trip a hazardous
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            1  one, but the party have a staunch craft, 18 feet long

            2  by five feet wide," and the part that I think is

            3  important here, "and are confident of accomplishing the

            4  passage of the cañon without any mishaps."

            5            In other words, they may have left already,

            6  but there's no information on the outcome, at least in

            7  this article.

            8      Q.    This is sort of a bon voyage article?

            9      A.    Yes, but it doesn't talk about whether they

           10  actually finished the voyage.

           11      Q.    Okay.  If you move on now on Tab 9, the next

           12  one has a big slip sheet that says 133.  Do you see

           13  that?

           14            Again, the State Land Department did not

           15  submit a full page version of this article, but if you

           16  pull up that other document that I just gave you, can

           17  you tell me what they list as their Exhibit 133?

           18      A.    They list as their Tab 133 the Arizona

           19  Gazette, June 5, 1885.

           20      Q.    And is that also one of the articles that

           21  Mr. Fuller cites on Slide 168 of his PowerPoint?

           22      A.    Yes, it is.

           23      Q.    And does this article also deal with the

           24  Burch trip?

           25      A.    Yes.
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            1      Q.    And in this article on June 5th, they list

            2  the participants as James Logan, William Burch, Jim

            3  Meaders, and William Robinson.  Do you see that?

            4      A.    Yes.

            5      Q.    So they have four people in the boat on this

            6  account, as opposed to the five that was in the other

            7  one?

            8      A.    Right.

            9      Q.    And here they say the trip took six days?

           10      A.    Yes, it does.

           11      Q.    Okay.  Also, it talks about on one occasion

           12  the boat wrecked, losing their provisions, firearms,

           13  et cetera.  Do you see that?

           14      A.    I do.

           15      Q.    So this one says they started yesterday.

           16  Yesterday they started.  So yesterday on June 5th would

           17  have been June 4, right?

           18      A.    Right.

           19      Q.    So does that conflict with the June 3rd

           20  article that said they started yesterday?

           21      A.    Yes.  And I might add and shed a little light

           22  on the possible reason for the conflict.

           23      Q.    Sure.

           24      A.    If you look at the article that was under

           25  Tab 132 of C048.
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            1      Q.    Yes.

            2      A.    If you look down at the very bottom of the

            3  blowup, this particular article is quoted as having

            4  been information from the Silver Belt, which was a

            5  Globe newspaper, and -- but, in other words, the

            6  information, it was published in the Arizona Gazette,

            7  but the information came from the Silver Belt, a Globe

            8  newspaper.

            9            And if you go back to Number 133, at the very

           10  top of 133 on the blowup, again, you see that this is

           11  from the Silver Belt, and it says "In our issue of last

           12  Wednesday," the one we just discussed, "we published an

           13  extract from the Silver Belt relative to the

           14  exploration..."

           15            Again, this is from a Globe paper.  So this

           16  is one of the problems with historical newspapers.

           17  This is a paper quoting a newspaper -- or not quoting;

           18  relaying information that another newspaper has sent to

           19  them.  And that may be part of the reason why we're not

           20  seeing a consistency in the number of days involved.

           21      Q.    So in terms of the story published in the

           22  Arizona Gazette, you can tell from this article that

           23  it's at least secondhand, because they got it from the

           24  Silver Belt; is that right?

           25      A.    Right.
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            1      Q.    And the Silver Belt, we don't know if they

            2  saw it personally or got it from somebody else; is that

            3  correct?

            4      A.    That's correct.

            5      Q.    Okay.  Do you have anything else to say about

            6  this particular article?

            7      A.    In the zoom version, which I guess is the

            8  only one we have, about halfway down, the article

            9  states "Through the box cañon of the Salt river the

           10  banks frequently towered above them over 1,000 feet,

           11  and on one occasion they were wrecked, losing

           12  provisions, fire arms, etc."

           13            And if you go down to the next sentence, "The

           14  object of the trip was to determine whether saw logs

           15  could be rafted to the lower Salt river, and the

           16  undisputed conclusion is that such work can be

           17  successfully carried on."

           18            To me, this is another example of boosterism

           19  and wishful thinking.  It doesn't mean, necessarily,

           20  that they can or can't, but they certainly hope so.

           21            And that particular point is demonstrated if

           22  you go to the very last sentence.  "If experience

           23  should demonstrate that saw logs can be successfully

           24  floated from the timber regions to this portion of the

           25  Salt river, then the benefits derived from this
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            1  exploration cannot be over-estimated."

            2            So, in other words, the previous sentence

            3  that said that the undisputed conclusion that such work

            4  can be successfully carried on is in conflict with the

            5  very last sentence that says we don't know whether it

            6  will be capable of doing that, but we certainly hope

            7  so.

            8      Q.    Have you seen any subsequent articles that

            9  talk about that type of log/timber floating being

           10  actually carried out on a commercial basis anywhere on

           11  the Salt River?

           12      A.    No.

           13      Q.    Okay.  Anything else on this exhibit, this

           14  Number 133?

           15      A.    No.

           16      Q.    Next tab on -- excuse me, next article under

           17  Tab 9 on Exhibit C048 has a 134 cover sheet on it.  Do

           18  you see that?

           19      A.    Yes, I do.

           20      Q.    Okay.  And this one actually does have the

           21  header from the newspaper on it, doesn't it?

           22      A.    Right.

           23      Q.    What date and what newspaper is this from?

           24      A.    It's the Arizona Gazette, published in

           25  Phoenix, and it does say just June 6, but I'm confident
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            1  that that was also 1885.

            2      Q.    As a matter of fact, if you look on the other

            3  document I gave you from Mr. Slade's office, can you

            4  tell us what they list as Exhibit 134 under their tab

            5  number?

            6      A.    They list it as June 6th, 1885 as well.

            7      Q.    Okay.  And is June 6th, 1885 from the Arizona

            8  Gazette also one of the articles that Mr. Fuller cites

            9  on Slide 168 of his PowerPoint for the Burch trip?

           10      A.    Yes.

           11      Q.    This particular article says the trip took

           12  five days.  Do you see that?

           13      A.    Yes.

           14      Q.    And that's a little bit different than what

           15  they said in the prior article about it being six days?

           16      A.    Right.

           17      Q.    If you look at this article -- let's go to

           18  the second page, Jeff. -- here in the second full

           19  paragraph, it says "Timber exists in the Four Peak

           20  range in large quantities.

           21            Do you see that?

           22      A.    Yes.

           23      Q.    The Four Peaks are on the Salt downstream

           24  from Roosevelt.  Do you know that?

           25      A.    No, I didn't know that.
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            1      Q.    If this was a logging trip, would these folks

            2  have had a reason to talk about where there was timber

            3  along the river?

            4      A.    Yes, absolutely.

            5      Q.    And here they're talking about there being

            6  timber available in the Four Peaks?

            7      A.    Right.

            8      Q.    Also here they talk about, on the other side

            9  of that same page, the other article -- excuse me, the

           10  other column says "This in itself is an important

           11  discovery, for the reason that it will open to this

           12  valley the timber belt of the Sierra Anche, which is

           13  undoubtedly the best and most extensive in the

           14  territory."

           15            Do you see that, right there?

           16      A.    Yes, I see that.

           17      Q.    Do you know where the Sierra Anchas are?

           18      A.    Much further upstream, I believe.

           19      Q.    Up around the area of Roosevelt Lake?

           20      A.    Yes.

           21      Q.    This one also refers to this particular trip

           22  as a desperate undertaking.  Do you see that?

           23      A.    Among many comments about how daring and

           24  risky it was.

           25      Q.    And this report also says it comes from,
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            1  actually, an interview with one of the participants.

            2  Do you see that on the first page?

            3            "Last evening the Gazette reporter

            4  interviewed John Meaders."  He's one of the

            5  participants in the trip himself, right?

            6      A.    Right.  I think during some of the earlier

            7  testimony there was quite a bit of discussion about

            8  whether he was the same as Meadows, but I'm fairly

            9  certain it's the same person.

           10      Q.    It says they interviewed Meaders yesterday.

           11      A.    Right.

           12      Q.    So this is a June 6th article.  Says he

           13  interviewed him yesterday, which would have been

           14  June 5th, right?

           15      A.    Right.

           16      Q.    In one of the other articles it appeared to

           17  say that they started on June 2nd?

           18      A.    Right.

           19      Q.    And then we've got other articles saying the

           20  trip took five and another article says six days?

           21      A.    Right.

           22      Q.    Is that common in looking at historical

           23  newspapers, that some of the facts in different

           24  articles don't appear to be consistent?

           25      A.    Yes, and that's why you need to corroborate
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            1  any given article, either with multitudes of other

            2  articles or with other historical documents, to flesh

            3  out what is the most likely date or information

            4  involved.

            5      Q.    And is that something that you learned as

            6  part of your coursework to get your Master's degree and

            7  Ph.D. degree in history and over your course of years

            8  as a professional historian?

            9      A.    Yes.

           10      Q.    One other thing in this article on that first

           11  page talks about they -- where is that?  "Before

           12  entering the second cañon the bed of the stream narrows

           13  to only 11 feet."

           14            Do you see that?

           15      A.    Could you --

           16      Q.    Right there, on the first page.

           17      A.    Yes, I see that.

           18      Q.    Okay.  So these folks who apparently went

           19  down along the river saw a place where the river was

           20  only 11 feet wide?

           21      A.    Right.

           22      Q.    And, as a matter of fact, later on in the

           23  article they talk about the possibility of building a

           24  dam that only has to be 11 feet wide at the bottom?

           25      A.    Right.
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            1      Q.    Okay.  And these were guys that were trying

            2  to figure out whether timber would go down the river?

            3      A.    Correct.

            4      Q.    This is another one, isn't it, where the boat

            5  actually turned over at least once?  Do you recall

            6  that?

            7      A.    Yes.

            8      Q.    Let's go to the -- I guess it's the second

            9  page of this article, Jeff.  Toward the bottom on the

           10  right.  Can you blow that up just a little bit?  There

           11  you go.

           12            This article says, in talking about the Salt

           13  River, it says "The water flows very swiftly through

           14  most portions of the cañon, and its depth varies from

           15  six to twenty feet, the stream being held in very

           16  narrow limits."  Do you see that?

           17      A.    Yes.  You're talking about the left-hand

           18  column, not the right.

           19      Q.    Yes, left-hand column.

           20      A.    Right.  Correct.

           21      Q.    So here you're talking about -- this part of

           22  the river at least they're talking about being 6 feet,

           23  but it's really fast and narrow?

           24      A.    Right.

           25      Q.    Okay.  Let's go to the other column, Jeff.
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            1            You talked some about all the discussion in

            2  here of excitement and dangers and the hazards.  This

            3  one says the trip was not without the excitement and

            4  pleasures, as well as dangers.

            5            Do you see that?

            6      A.    Yes.

            7      Q.    Again, that's somebody writing about this

            8  particular trip after having just interviewed somebody

            9  who was on the trip itself?

           10      A.    Correct.

           11      Q.    Later on they say "Dashing along in a frail

           12  craft in some instances at a rate of twenty miles an

           13  hour, and the banks of the stream rising above them on

           14  either side to a height of 100 feet [sic], is of course

           15  sufficiently exciting to satisfy the most adventurous."

           16            Do you see that?

           17      A.    I do.

           18      Q.    Again, is that another portion that kind of

           19  gives a flavor of what Meaders was talking about about

           20  how his trip went?

           21      A.    Correct.

           22      Q.    And then you go on down here and it talks

           23  about in one case of -- "In case of losing their vessel

           24  in the cañon but one recourse would be left, that of

           25  swimming down the stream to a break in one bank or


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 17      03/10/2016
                                                                      3664


            1  another and that might not be encountered for a

            2  distance of twenty miles."

            3      A.    Yes, I see that.

            4      Q.    So at least on this particular stretch that

            5  these folks were on, there was no place that they could

            6  get to shore on the bank for maybe 20 miles?

            7      A.    Right.

            8      Q.    In the sentence just prior to that they talk

            9  about their boat being upset and all their supplies

           10  lost, right?

           11      A.    Yes.

           12      Q.    Do you have anything else to talk about or

           13  mention in terms of this exhibit that's numbered 134

           14  here under Tab 9?

           15      A.    We don't have to go back to the first page,

           16  but I think one of the significant points that came out

           17  of this particular article is that -- well, let's do go

           18  back to the first page of it.

           19            The right-hand column, right about the middle

           20  of the column, "Before entering the second cañon the

           21  bed of the stream narrows to only 11 feet.  This

           22  discovery is perhaps the most important made, simply

           23  through the fact that a dam may be placed across the

           24  river at that point, and at comparatively small

           25  expense, which would form a reservoir or lake of fully
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            1  20 miles in length."

            2            To them, the important point of this

            3  particular boating expedition is not so much that it

            4  was a boating expedition, but that they discovered a

            5  good place to build a dam.

            6            And then with all of the discussion that

            7  happens mostly on the second page, if we could go back

            8  to the second one, in the left-hand column, about

            9  two-thirds of the way down -- let's see if I can --

           10  there we go.  "The boat on one occasion shot under a

           11  cave, but a few feet high, and where its inmates

           12  commenced to fear that the end had come; and here the

           13  fish were so thick that the boat floated on their

           14  backs."

           15            This was just another example of how

           16  dangerous the trip was.  So it sort of underscores to

           17  me that they viewed the trip as being more important

           18  for having discovered the good dam location than for

           19  the possibility of boating down the river at this

           20  location.

           21      Q.    Okay.  The next one there under Tab 9 on

           22  Exhibit C048 has a 135 divider sheet in it.  Do you see

           23  that?

           24      A.    Yes.

           25      Q.    Again, this one doesn't have the full page,
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            1  but can you look on Mr. Slade's document that I handed

            2  you earlier and tell me what they said was Tab 135 that

            3  they submitted?

            4      A.    Mr. Slade indicates that this was the Arizona

            5  Gazette, June 8th, 1885.

            6      Q.    And I keep saying Mr. Slade signed that.  Can

            7  you check and see who signed that document?

            8      A.    Yes, this document is signed Edwin W. Slade,

            9  III and Laura -- I'm not sure how to pronounce her last

           10  name. -- Hachtel.

           11      Q.    That's fine.

           12            So Exhibit 135 would be then the June 8th,

           13  1885 article --

           14      A.    Correct.

           15      Q.    -- according to that document?

           16      A.    Yes.

           17      Q.    Okay.  If you look on Slide 168 of

           18  Mr. Fuller's PowerPoint, is the June 8, 1885 article

           19  from the Arizona Gazette also one that Mr. Fuller cited

           20  to the Commission as part of his testimony for the

           21  Burch trip?

           22      A.    Yes, it is.

           23      Q.    This article here at 135, is that also about

           24  the Burch trip?

           25      A.    Yes.
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            1      Q.    And is this article, is it sort of a

            2  retraction of something that was said in the prior

            3  article?  Do you recall this article?

            4      A.    Yes.

            5      Q.    And is this a subsequent article where the

            6  paper has come back saying we said this was the first

            7  time this ever happened, but we now know of one other

            8  time where somebody went through the canyon?

            9      A.    Correct.

           10      Q.    And they're talking about these folks,

           11  Middleton and his brother-in-law Shute, going through

           12  the canyon eight or ten years ago on foot?

           13      A.    Right.

           14      Q.    And so this prior trip they're talking about

           15  wasn't in a boat; it was on foot?

           16      A.    Right.

           17      Q.    And here, there's a sentence down here where

           18  they say, during this prior trip with Middleton and

           19  Shute, "There was much less water in the stream than at

           20  present."  Do you see that?

           21      A.    Yes.

           22      Q.    So does that imply to you, at least from a

           23  qualitative sense, that there was relatively more water

           24  in the river at the time of the Burch trip than there

           25  had been sometime previously?
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            1      A.    Correct.

            2      Q.    And, again, this is the same paper that

            3  published the other articles about the Burch trip

            4  itself; is that right?

            5      A.    Right.

            6      Q.    Do you have anything else on this

            7  Exhibit 135?

            8      A.    No.

            9      Q.    Okay.  The next one, the next document under

           10  Tab 9, has a divider sheet that says 131 there, right?

           11      A.    Yes.

           12      Q.    Can you tell me what Mr. Slade said in his

           13  index about what 131 was?

           14      A.    This was cited as coming from the Daily

           15  Herald, June 9, 1885.

           16      Q.    Okay.  And if you look at Slides 169 and 170

           17  about the Burch trip, are those also slides about the

           18  Burch trip?  Sorry, that was a horrible question.

           19            Slides 169 and 170 in Mr. Fuller's

           20  PowerPoint, do they deal with the Burch trip?

           21      A.    Yes.

           22      Q.    And do they cite Arizona Herald, 1885?

           23      A.    I have no idea why this was included.

           24      Q.    Okay.  My question was, though, on 169 and

           25  170, those slides, does Mr. Fuller, in reference to the
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            1  Burch trip, cite the Arizona Herald from 1885?

            2      A.    No, he does not.

            3      Q.    On Slide 169 at the bottom, it doesn't say

            4  AZ Herald?

            5      A.    Oh, I'm on the wrong slide.  I'm sorry.

            6      Q.    Sorry.  1885.

            7      A.    Right, Arizona Herald, 1885.

            8      Q.    So there is -- this 131 under Tab 9 is from

            9  the Herald and it is 1885 and it talks about the Box

           10  cañon of the Salt River, but as far as you can tell, it

           11  doesn't really talk about the Burch trip; is that what

           12  you're saying?

           13      A.    Correct.  It's just very brief.  It says "In

           14  years to come the Box cañon of the Salt river will be

           15  utilized as a reservoir, from which may be drawn the

           16  sustenance to millions of acres of soil producing

           17  profitable crops."

           18            And I don't see anything in here about a boat

           19  trip in this article.

           20      Q.    So do you think it's possible that what

           21  Mr. Fuller was intending to cite on Slides 169 and 170

           22  of his PowerPoint might have actually been some other

           23  article from the AZ Herald in 1885 that is not the one

           24  we have here, or do you know?

           25      A.    Right, I -- you know, I just sort of wondered
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            1  to myself, and I have a little note here, why is this

            2  included?

            3      Q.    Do you have anything else about the Burch

            4  trip before we go on to the next one?

            5      A.    No.

            6      Q.    Okay.  Number 10 then on Mr. Fuller's table

            7  on the second page of Exhibit C048, Spaulding in a

            8  canoe, December 1888.  Do you see that?

            9      A.    Yes.

           10      Q.    And if you look at Slides 171, 172 and 173 in

           11  Mr. Fuller's PowerPoint, Exhibit 364, are those talking

           12  about the Spaulding trip?

           13      A.    Yes.

           14      Q.    And what does Mr. Fuller cite on those pages?

           15      A.    On Slides 171 and 172 he cites the Phoenix

           16  Herald, December 12th, 1888; and on Slide -- did you

           17  say 173 as well?

           18      Q.    Yeah.

           19      A.    He cites the USGS, 1897, Page 35.

           20            Slide 173 appears to be some sort of graph of

           21  discharge of the water of the Salt River.

           22      Q.    Okay.  So 171 and 172, when they're talking

           23  about the trip itself, cite the Phoenix Herald,

           24  12-12-1888?

           25      A.    Right.
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            1      Q.    Do you see that?

            2      A.    Yes.

            3      Q.    And I'll hand you a printout of the

            4  Commission's website that lists the exhibits.  Can you

            5  tell me -- it's pretty small print.  Can you tell me

            6  what they list there as 323 under C028?

            7      A.    They cite Phoenix Daily Herald,

            8  December 12th, 1888.

            9      Q.    Okay.  You can set that aside.

           10            So the document under Tab 10 that has a big

           11  323 cover sheet on it, is this an article about Major

           12  Spaulding?

           13      A.    Yes.

           14      Q.    Okay.  Major Spaulding died during this trip,

           15  right?

           16      A.    Yes.  He was accidentally shot and killed.

           17      Q.    Do we know where Major Spaulding started on

           18  the Salt River on his trip down to his demise at Mesa

           19  Dam?  Does it say in here they put the boat in at spot

           20  X?

           21      A.    No, it doesn't.  It just references the Mesa

           22  Dam.

           23      Q.    And he was a solder at Fort McDowell,

           24  correct?

           25      A.    Right.
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            1      Q.    But is there anything that says they started

            2  at Fort McDowell or any other particular place?

            3      A.    No.  It does say he was a commandant at Fort

            4  McDowell, but it doesn't identify where they started.

            5      Q.    Okay.  Anything else on the Spaulding account

            6  that you want to say?

            7      A.    No.

            8      Q.    Number 11 is Sykes in a canvas boat in the

            9  1890s on Mr. Fuller's table that is now on the second

           10  page of C048.  Do you see that?

           11      A.    I do.

           12      Q.    If you look at Mr. Fuller's PowerPoint,

           13  Exhibit 364, on Slide 175, could you tell me what

           14  Mr. Fuller cites there?

           15      A.    The Coconino Sun, September 7, 1945.

           16      Q.    If you look under Tab 11 in Exhibit C048, the

           17  first page is a cover sheet that says 18, and then the

           18  second page is a newspaper article.  Can you tell me

           19  what paper that article is from and what date it is,

           20  particularly in the last page of that exhibit?

           21      A.    It's the Coconino Sun, and the date is, if we

           22  could go to the upper left-hand corner, September 7.

           23  I'm not sure.  1947, I guess.  1945.

           24      Q.    It's hard to read in that, what's on the

           25  screen.
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            1      A.    It's hard to read.

            2      Q.    Is this an article about Mr. Sykes here on

            3  the page?

            4      A.    Yes.

            5      Q.    Do you know whether the Coconino Sun was

            6  published in Flagstaff?

            7      A.    No, I don't know.

            8      Q.    This article is another one, isn't it, that

            9  was written substantially after the time of the event?

           10      A.    Substantially, yes.

           11      Q.    As a matter of fact, in -- blow that up a

           12  little bit, Jeff.

           13      A.    Oh, actually, I just saw in one of my notes

           14  here that Flagstaff is where the paper is published.

           15      Q.    Okay.  Is that something you looked up?  Do

           16  you know that?

           17      A.    Yes.

           18      Q.    This is Mr. Sykes' story from 1945, and

           19  they're talking about what Mr. Sykes said.  Do you see

           20  that?

           21      A.    Yes.

           22      Q.    And in the second paragraph there at the

           23  beginning of the article, he says, "I think it was

           24  about 52 years ago."

           25      A.    Yes.
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            1      Q.    So the article in the paper would have been

            2  52 years after the fact, right?

            3      A.    It says, actually, in addition, it says

            4  "somewhere in the early nineties."

            5      Q.    Okay.  And he's not -- he even equivocates a

            6  little bit about how many years ago it was, doesn't he?

            7      A.    Right.

            8      Q.    If you move on down a little bit in that

            9  article, he's talking about where he starts up on the

           10  Hassayampa, and so he says "About Christmastime, and

           11  maybe in early January, it got so cold that our dog

           12  didn't like it."

           13            Do you see that?

           14      A.    I do.

           15      Q.    So the trip, his overall trip, started in

           16  December or early January; would that be right?

           17      A.    Yes, if he remembered it correctly.

           18      Q.    And then go down some more, Jeff.  Right

           19  there.  Stop.  Go up a little bit.  I'm sorry.

           20            All right.  So he gets to start going down to

           21  Phoenix in late December, early January; is that what

           22  this says?

           23      A.    Yes.

           24      Q.    And he said it took him a few days to get to

           25  Phoenix; is that right?
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            1      A.    Right.

            2      Q.    So he likely would have been to Phoenix by

            3  January, maybe February?

            4      A.    Right.

            5      Q.    Okay.  And then he builds a boat and goes

            6  down the river; is that right --

            7      A.    Yes.

            8      Q.    -- according to what he says here?

            9            So he says "We set about building a boat in a

           10  corral, at that time somewhere near Five Points."

           11            Do we have any idea where Five Points is?

           12      A.    No, I don't.

           13      Q.    Would you assume from the context of the

           14  article that it was somewhere near Phoenix?

           15            Jeff, don't move around too much, because

           16  you're losing me.

           17      A.    Yes.

           18      Q.    But we don't know exactly where he started on

           19  the river --

           20      A.    No.

           21      Q.    -- is that right?

           22            Okay.  So it says "It was a good boat, with a

           23  light wooden frame, canvas covered."  Is that right?

           24      A.    Yes.

           25      Q.    So he specifically built a pretty lightweight


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 17      03/10/2016
                                                                      3676


            1  boat, correct?

            2      A.    Right.

            3      Q.    Put some white lead and oil on the canvas; is

            4  that right?

            5      A.    Right.

            6      Q.    And then sold his burro and started off?

            7      A.    Right.

            8      Q.    Okay.  Go down some more, Jeff.

            9            Okay.  So, "We got a man with a wagon and a

           10  team to haul our boat, bedding and grub to the nearest

           11  point on the river that would float the boat"?

           12      A.    Right.

           13      Q.    So he built the boat, put it in a wagon, and

           14  hauled it overland to someplace on the river?

           15      A.    Correct.

           16      Q.    And it says it's the nearest to Five Points,

           17  but if we don't know where Five Points is, we really

           18  don't know where he put it on the river; is that right?

           19      A.    Right.

           20      Q.    And he says when he got there, it put us at a

           21  place where the water was about 15 or 20 feet wide and

           22  a foot or so deep?

           23      A.    Right.

           24      Q.    So that's where he put in --

           25      A.    Correct.
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            1      Q.    -- right?

            2            So then he says "Fortunately, the boat was of

            3  light construction, which we found later was what saved

            4  the situation."

            5            So he was glad he had a lightweight boat for

            6  this trip?

            7      A.    Right.

            8      Q.    Down a little bit, Jeff.  Right there.

            9            So he had breakfast, loaded his stuff up, and

           10  shoving off, the river went dry on us.  Do you see

           11  that?

           12      A.    I do.

           13      Q.    So went a half a mile and ran out of water.

           14  Okay.

           15            And then, basically, from your recollection

           16  of this article, he basically had dust and sand for

           17  pretty much the rest of the way down the Salt?

           18      A.    That's what he said.

           19      Q.    As a matter of fact, if you go over to the

           20  next column, the last paragraph of that article, right

           21  there, he says, "Perhaps to anyone else the obvious

           22  thing to have done would be to make an inspection of

           23  the wetness of the river at Phoenix before starting to

           24  build the boat.  I admit that idea has some logic

           25  behind it."
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            1            Do you see that?

            2      A.    I do.

            3      Q.    So he didn't even check to see if there was

            4  any water in the river before he went and built a boat?

            5      A.    Right.

            6      Q.    As a matter of fact, he implies in the next

            7  sentence that he wouldn't have built the boat if he had

            8  actually looked at the river first?

            9      A.    That's right.

           10      Q.    Based on this article, would you say this was

           11  a successful boating adventure on the Salt River?

           12      A.    Not at all.

           13      Q.    Maybe for the first half mile?

           14      A.    At most.

           15      Q.    Mr. Fuller, in his table, actually has this

           16  as a yes for success, but he has an asterisk next to

           17  it, right?

           18      A.    Right.

           19      Q.    Do you have anything more about the Sykes

           20  trip?

           21      A.    No.

           22      Q.    Okay.  The next one in Mr. Fuller's table is

           23  Number 12.  It's J.K. Day in a boat, spring of '92.  Do

           24  you see that?

           25      A.    Yes, I see that.
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            1      Q.    And the Commission's probably heard more

            2  about the Day trip between the Salt and the Gila than

            3  they want to know, but we'll cover this pretty quickly.

            4            If you go to Slide 176 on Mr. Fuller's

            5  PowerPoint, Number 364, can you tell me what he cites

            6  there on that page about the day trip?

            7      A.    This is the Arizona Sentinel, April 2nd,

            8  1892.

            9      Q.    If you then go to Tab Number 12 in

           10  Exhibit C048, the first page of the cover sheet that

           11  has a big 8 on it, and then there's an article there.

           12  Do you see that?

           13      A.    Yes.

           14      Q.    Can you tell me where this paper is from and

           15  when it was published?

           16      A.    Yes.  I think you asked me earlier as to

           17  where the Arizona Sentinel was published, and this

           18  indicates it was published in Yuma, Arizona.

           19      Q.    And for the record, it's my understanding

           20  this is the Land Department's Exhibit Number 8.  It's

           21  under C018.

           22            Is this an article about the Day trip?

           23      A.    Yes.

           24      Q.    And this paper was published in Yuma; is that

           25  right?
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            1      A.    Right.

            2      Q.    Let's go to the -- is that the biggest

            3  version we have, Jeff?  Blow that up a little bit.

            4  And, again, the Commission's heard a lot about this

            5  trip, so we'll be quicker on this one.

            6            This is the one they had a small boat and

            7  they ended up with a large quantity of fur; is that

            8  right?

            9      A.    Right.

           10      Q.    And this is essentially a two-paragraph

           11  article in the Yuma paper?

           12      A.    Right.

           13      Q.    Is there any description here of them

           14  actually boating on the Salt River?

           15            You might want to go down so he can see the

           16  whole article.

           17      A.    They do refer to the Rio Salado or the Salt

           18  River.  It says the "Salt river was entered, from which

           19  the trappers came down to the Gila."

           20      Q.    Does it say anything about how their trip was

           21  on the Salt or anything they encountered?

           22      A.    No.

           23      Q.    And they left Camp Verde, didn't they, in

           24  September of 1881; is that right?

           25      A.    Right.
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            1      Q.    And they arrived in Yuma, would have been

            2  March; is that correct?

            3      A.    Yes.

            4      Q.    This paper is published April 2nd, and it

            5  says they arrived last Sunday.  Do you recall that?

            6      A.    Correct.

            7      Q.    Which would have actually been toward the end

            8  part of March?

            9      A.    Right.

           10      Q.    Do we have any idea, based on this article or

           11  anything you've seen in the record, about when between

           12  September of 1891 and March of 1892 they would have

           13  been on the Salt River?

           14      A.    No, and one of the questions this article

           15  raised in my mind is why did it take them so long.  You

           16  know, even if they were trapping, it struck me as a

           17  rather long period of time to come from the Verde all

           18  the way down to Yuma.

           19      Q.    And this is also the article where they talk

           20  about the trip being over 800 miles, right?

           21      A.    Right.

           22      Q.    And it's not really 800 miles from there

           23  to --

           24      A.    No.  I would guess it's a few hundred miles,

           25  but I don't know exactly how many, but certainly not
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            1  800.

            2      Q.    Anything else to say about this account

            3  Number 12?

            4      A.    If we could go to the first column at the

            5  top, it just underscored to me -- "They arrived in Yuma

            6  on Sunday, having made the journey in a little less

            7  than six months."  It just struck me as a really long

            8  period of time, even allotting the fact that maybe they

            9  were trapping along the way.

           10      Q.    Okay.  Number 13 is also, under Mr. Fuller's

           11  table, another Day trip by J.K. Day in a boat, spring

           12  pre- 1892.  Do you see that Number 14 on his table

           13  that's now Exhibit C048?

           14      A.    Number 13.

           15      Q.    I'm sorry, 13.

           16      A.    I think you said 14.

           17      Q.    I probably did.

           18      A.    Yes, I see that.

           19      Q.    And this is the same article we just talked

           20  about about Number 12, right?

           21      A.    Yes.

           22      Q.    If you can blow that up, Jeff.  Oh, down,

           23  down a little more.

           24            This article says "The distance traveled by

           25  the Messrs. Day by river is a trip over 800 miles, and
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            1  is the fifth one made by J.K. Day."

            2            Do you see that?

            3      A.    Yep.

            4      Q.    As far as you know, from this article and the

            5  other things you reviewed in the record, is that one

            6  clause that says this is the fifth one made by J.K. Day

            7  the only support for Mr. Fuller's account Number 13,

            8  the other alleged four trips by Mr. Day?

            9      A.    As far as I know, yeah.  Are you talking

           10  about under Purpose?

           11      Q.    I'm talking about the number of the trips

           12  prior to this particular one.

           13      A.    Right.  I'm looking at the second page of

           14  C048, which is Mr. Fuller's table, and under the

           15  heading Purpose he indicates "Commercial 4 trips."

           16      Q.    So the only support in the record for those

           17  four trips is that eight or ten words, whatever that is

           18  there in that one clause?

           19      A.    Yes.

           20      Q.    Anything else to talk about the Day brothers?

           21      A.    No.

           22      Q.    Okay.  Number 14 on this table, Mr. Fuller's

           23  table in Exhibit C048, says Hudson River Company,

           24  canvas boat, June 1893.  Do you see that?

           25      A.    Yes.
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            1      Q.    And if you look at Slide 178 on Mr. Fuller's

            2  PowerPoint, Exhibit 364 from the Land Department, is

            3  this a slide relating to the Hudson 1893 account?

            4      A.    Correct.

            5      Q.    And what does Mr. Fuller cite here on

            6  Slide 178?

            7      A.    The Arizona Republican, June 2nd, 1893.

            8      Q.    And if you flip over to Tab 14 on

            9  Exhibit C048, the first one is a slide that -- a cover

           10  sheet that has a 60, big 60 on it.  Do you see that?

           11      A.    I do.

           12      Q.    And then after that is a newspaper article.

           13  Can you tell, from looking at the last page of that

           14  exhibit, what newspaper that was in and where it was

           15  published?

           16      A.    This newspaper is the Arizona Republican,

           17  which I know was published in Phoenix, Friday morning,

           18  June 2nd, 1893.

           19      Q.    Okay.  And this is -- is that the same

           20  newspaper on the same day that was cited on Slide 178

           21  of Mr. Fuller's PowerPoint?

           22      A.    Yes.

           23      Q.    And this is State Land Department Exhibit 60,

           24  I believe, which is part of C018.

           25            First of all, he lists this on his table as
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            1  the Hudson River Company.  Do you see that?

            2      A.    Yes.

            3      Q.    And it's actually the Hudson Reservoir and

            4  Irrigation company in the article; isn't that correct?

            5      A.    Correct.

            6      Q.    And is this another one where the newspaper

            7  was publishing information based upon a letter it had

            8  received from some other person?

            9            Look in the first line of the article.

           10      A.    Yes.

           11      Q.    So the --

           12      A.    It indicates it was a letter from a W.A.

           13  Farish, the chief engineer for the Hudson Reservoir and

           14  Irrigation company's survey.

           15      Q.    As a matter of fact, it refers to a private

           16  letter.  Does that mean anything?

           17      A.    Just that -- not really.  Just that it was

           18  private, I guess.

           19      Q.    Okay.  So Mr. Fuller has this account in his

           20  table as happening in June 1893; is that right?

           21      A.    Right.

           22      Q.    And the newspaper is published dated

           23  June 2nd, 1893; is that correct?

           24      A.    Yes.

           25      Q.    This article talks about a letter that was
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            1  received yesterday, which would have been June 1st,

            2  1893, talking about a trip last Monday.

            3      A.    Right.

            4      Q.    So wouldn't the trip have actually been in

            5  May and not in June?

            6      A.    Correct.

            7      Q.    And, again, we looked at the hydrograph

            8  earlier.  Do you recall whether the flows under

            9  Mr. Fuller's curve are different in May than they are

           10  in June?

           11      A.    Just that they're lower the later you go.

           12      Q.    Okay.  With these folks in this trip on

           13  account Number 14, were they doing a survey of possible

           14  reservoir sites?

           15      A.    I believe that's what the purpose of their

           16  trip was.

           17      Q.    And what's the title of this article?

           18      A.    "Adventurous Passage," and the subtitle is

           19  "The Trials of the Engineering Party."

           20      Q.    In the body of the first paragraph, it talks

           21  about "the adventures and difficulties attending the

           22  passage of the eighteen miles of the canyon."

           23            Do you see that?

           24      A.    Yes.

           25      Q.    So this is another one where, at least
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            1  according to the newspaper, it was an adventuresome,

            2  hazardous trip?

            3      A.    Correct.

            4      Q.    This one also talks about "the eighteen miles

            5  of canyon between the diversion dam and the exit of the

            6  river from Tonto Basin."

            7            Do you see that?

            8      A.    Yes.

            9      Q.    Do you know where the river comes out of

           10  Tonto Basin?

           11      A.    Near Granite Reef Dam.

           12      Q.    Okay.  Could it --

           13      A.    Or are you talking about Roosevelt Dam?

           14      Q.    Well, do you know where the Tonto confluence

           15  with the Salt is?

           16      A.    Oh, yeah, near -- just upstream a little bit

           17  from where Roosevelt Dam is today.

           18      Q.    So if they're talking about 18 miles of

           19  canyon between the diversion dam and the exit of the

           20  river from Tonto Basin, could they be talking about the

           21  area that's now under Roosevelt Dam?

           22      A.    That's what I would assume.

           23      Q.    And do you know which of Mr. Fuller's

           24  segments that's in?

           25      A.    Segment 3, I think.
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            1      Q.    He lists it as Segment 4 in this table.

            2  Could that be wrong?

            3      A.    Could be.

            4      Q.    And this is another one where they were using

            5  canvas boats; is that right?

            6      A.    Yes.

            7      Q.    And this one is also another one where the

            8  boats overturned at some point during the trip?

            9      A.    That's what it says, "and the occupants were

           10  thrown in the water."

           11      Q.    And it talks about two of the ribs on the

           12  boat being smashed during the trip?

           13      A.    Right.

           14      Q.    It also talks about "the boat otherwise

           15  nearly rendered unserviceable"?

           16      A.    Correct.

           17      Q.    Is this another one of those trips that you

           18  would maybe find as a success or a boating trip --

           19  would you say this was a successful boating trip, just

           20  from reading the article?

           21      A.    It sounds very unsuccessful to me.

           22      Q.    One of the other things in this article,

           23  toward the end of the next to the last paragraph, says

           24  the -- I'm not sure I can -- can you blow it up just a

           25  little bit right down there, Jeff?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 17      03/10/2016
                                                                      3689


            1            "The largely precipitous sides of the canyon

            2  were scaled and the search for a spot sufficiently

            3  level for camping purposes occupied nearly five hours.

            4            Did it take them five hours to find a flat

            5  space to camp?

            6      A.    Yes.

            7      Q.    Anything else to talk about with respect to

            8  the Hudson account?

            9      A.    No.

           10      Q.    Okay.  Number 15 on Mr. Fuller's table, the

           11  second page of C048.  Actually, this is on the third

           12  page.  Robinson in a boat, 1893.  Do you see that?

           13      A.    Yes, I do.

           14      Q.    If you go to Slide 179 of Mr. Fuller's

           15  PowerPoint, is that a slide about the Robinson trip?

           16      A.    Correct.

           17      Q.    Can you tell me what source he cited on that

           18  slide?

           19      A.    He cites the Bisbee Daily Review,

           20  October 6th, 1909.

           21      Q.    Okay.  Look at Tab 15 from Exhibit C048.

           22  There's a big 76 on the first page?

           23      A.    Correct.

           24      Q.    Can you tell me what newspaper this is from

           25  and what date it was published?
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            1      A.    This is the Bisbee Daily Review from Bisbee,

            2  Arizona, Wednesday morning, October 6, 1909.

            3      Q.    Is that the same newspaper and date cited by

            4  Mr. Fuller on his Slide 179?

            5      A.    It is.

            6      Q.    This, I believe, is State Number 76 as part

            7  of C018.

            8            So the paper here was published in Bisbee,

            9  correct?

           10      A.    Right.

           11      Q.    Are you familiar with that that's quite a

           12  distance from the Salt River?

           13      A.    It's a long ways from the Salt River.

           14      Q.    And the -- blow that up a little bit, Jeff,

           15  and move it to the left.  The story -- that's really

           16  hard.  Can you blow it up just a little bit more?  Go

           17  down a little bit.  There you go.

           18            The story talks about in 1893 a group headed

           19  by Lieutenant Ives Robinson, with two other companions,

           20  left Phoenix going down the Salt River by boat to Yuma.

           21  Do you see that?

           22      A.    Right.

           23      Q.    And then on down, via the Colorado?

           24      A.    Right.

           25      Q.    Other than that one reference to the Salt
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            1  River from 1893, do you know anything else in this

            2  entire article that makes any reference to the Salt

            3  River?

            4      A.    No.  And, in fact, to expand on that point,

            5  if you want me to.

            6      Q.    Sure.

            7      A.    In the right-hand column, if you go down

            8  about two-thirds of the way, where the paragraph begins

            9  "The party will proceed."

           10            "The party will proceed by train to Guaymas."

           11      Q.    Guaymas.

           12      A.    Okay, Guaymas, and then they would head on

           13  down from there.  So it sounds like, to me, that there

           14  was really only one previous expedition that was

           15  referenced in relation to the Salt River.

           16      Q.    So the 1909 trip that they're talking about

           17  that's going to happen after the article, that's going

           18  to be -- is that going to be an overland trip?

           19      A.    It doesn't say, but it does say at this point

           20  they -- it doesn't say that they actually went.

           21      Q.    Okay.  But it's clear to you from this

           22  article that that trip is going to be by train, not by

           23  boat on the Salt River?

           24      A.    No, I think what I'm saying here is that it

           25  referenced two previous expeditions, and only one of
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            1  them was referenced as being on the Salt River.

            2      Q.    Okay.  Let's go back to the part about the

            3  Salt River, the second paragraph.  Right there.

            4            So it talks about "going down the Salt River

            5  by boat to Yuma."  You saw that, right?

            6      A.    Right.

            7      Q.    Does the Salt River go to Yuma?

            8      A.    No, it feeds into the Gila and then the Gila

            9  goes to Yuma.

           10      Q.    Okay.  Do you have anything else to say about

           11  this article?

           12      A.    On the right-hand column, going down to the

           13  sentence beginning "The personel of the party is not

           14  yet complete."

           15      Q.    Okay.  Right there.

           16      A.    "The personel of the party is not yet

           17  complete, but to date will include," and then it lists

           18  the people.  And then if you go down -- I'll comment on

           19  that in conjunction to something else.  If you go down

           20  on the same column to the paragraph that says "We

           21  haven't yet completely made up our party," it just

           22  underscores to me the uncertainty about whether this

           23  expedition ever took place.  They were planning it,

           24  undoubtedly; but it doesn't say that it took place.

           25      Q.    And back to the one sentence that actually
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            1  does talk about the Salt River, it talks about it being

            2  in -- talks about being in 1893, right?

            3      A.    Yes.

            4      Q.    Does it say anything about what time of year

            5  it was?

            6      A.    No.

            7      Q.    So you have nothing else to say about

            8  Robinson?

            9      A.    No.

           10      Q.    Okay.  Number 16 of Mr. Fuller's table is --

           11                 CHAIRMAN NOBLE:  Mr. McGinnis?

           12                 MR. MCGINNIS:  Yes, sir.

           13                 CHAIRMAN NOBLE:  How about let's go to

           14  lunch.

           15                 MR. MCGINNIS:  How about it.

           16                 CHAIRMAN NOBLE:  Okay, 1:30.

           17                 (A lunch recess was taken from

           18  12:12 p.m. to 1:33 p.m.)

           19                 CHAIRMAN NOBLE:  We're back.  We're

           20  ready to go, Mr. McGinnis.

           21                 MR. MCGINNIS:  Yes, Mr. Chairman.

           22  BY MR. MCGINNIS:

           23      Q.    Dr. Littlefield, I think when we broke for

           24  lunch, we might have just finished account Number 15 on

           25  Mr. Fuller's table on what is now C048.  Is that your
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            1  recollection?

            2      A.    Yes.

            3      Q.    Okay.  Let's move on to 16, according to

            4  Mr. Fuller's table, is Adams and Evans in a flat boat,

            5  January 1895.  Do you see that in this table?

            6      A.    I do.

            7      Q.    Okay.  If you look on Slide --

            8                 CHAIRMAN NOBLE:  Oh, please, it was --

            9  you were okay.  We could actually hear you.

           10                 MR. MCGINNIS:  Okay.

           11  BY MR. MCGINNIS:

           12      Q.    If you look on Slide 180 of Mr. Fuller's

           13  PowerPoint, Exhibit 364, is that the Adams and Evans

           14  account?

           15      A.    Yes, it is.

           16      Q.    Okay.  And does he cite his sources there on

           17  Slide 180?

           18      A.    Yes, he does.

           19      Q.    Does he cite the Phoenix Herald,

           20  February 18th and 25th, 1895; the Arizona Sentinel,

           21  March 9th, 1895; and the Arizona Daily Herald from

           22  February 18th, 1895?

           23      A.    Yes.

           24      Q.    Do you know whether they're actually two

           25  different papers, one called the Arizona Daily Herald
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            1  and one called the Phoenix Herald?

            2      A.    No, and typically around this time some of

            3  these newspapers were weeklies and then they switched

            4  to dailies, but they basically were the same paper.

            5  They just changed the title so it later reflected the

            6  change.

            7      Q.    Under Tab 16 on Exhibit C048, you'll find,

            8  should be some newspaper articles there.  The first

            9  one, there's a cover sheet with a big 360 on the front.

           10  Do you see that?

           11      A.    Yes.

           12      Q.    The article behind that, can you tell from

           13  looking at that what paper it's from and what date it's

           14  from?

           15      A.    The heading that's typed in on the top of the

           16  page is Phoenix Daily Herald, 2-18, February 18th,

           17  1895.

           18      Q.    Okay.  And my understanding, for the record,

           19  is that this is State Exhibit 360 under C029.

           20            Dr. Littlefield, does this Phoenix Herald,

           21  February 18th, 1895, article refer to the Adams and

           22  Evans account?

           23      A.    Yes.

           24      Q.    And this one -- blow that up, Jeff. -- talks

           25  about them coming down the Gila to Sacaton; do you see
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            1  that?

            2      A.    Yes.

            3      Q.    And it says "There," and assuming that means

            4  at Sacaton.  Is that what you would believe?

            5      A.    Yes.

            6      Q.    "There they disembarked and hauled their boat

            7  to Phoenix and after laying in provisions, etc., will

            8  leave tomorrow on the Salt river."

            9            Do you see that?

           10      A.    Right.  Yes.

           11      Q.    So is it your understanding from reading this

           12  that the trip from Sacaton to Phoenix was overland when

           13  it talks about them hauling their boat?

           14      A.    That's -- yes.

           15      Q.    And with respect to the Salt River portion of

           16  the trip, at least in this article it's a prospective

           17  article, isn't it?

           18      A.    Right.  It doesn't confirm that they actually

           19  went down the Salt.  It does confirm that they had

           20  already traveled partway down the Gila.

           21      Q.    It talks about -- it says they will leave

           22  tomorrow on the Salt.  So it hasn't happened yet?

           23      A.    That's correct.

           24      Q.    Does it say anything in this article about

           25  where on the Salt they would have put their boat in
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            1  when they started up, if they did?

            2      A.    No, and they could very well have changed

            3  their mind and decided to have it hauled back to the

            4  Gila and continue on the Gila, without doing any

            5  boating on the Salt.

            6      Q.    Okay.  But we just don't know from looking at

            7  this particular article, right?

            8      A.    That's right.

            9      Q.    Okay.  The next article -- well, do you have

           10  anything else to say about this article in particular?

           11      A.    No.

           12      Q.    If you continue down through Tab 16 in

           13  Exhibit C048, there's another slip sheet that says a

           14  big 361 on it and then there's another article.  Do you

           15  see that?

           16      A.    Yes.

           17      Q.    Can you tell me where that newspaper was

           18  published and what date it was, according to the

           19  exhibit?

           20      A.    This is the Phoenix Daily Herald, Monday,

           21  February 25, 1895.

           22      Q.    And is that one of the articles that

           23  Mr. Fuller cited on his Slide 180?

           24      A.    Yes.

           25      Q.    And the article that we just talked about
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            1  previously from the Phoenix Daily Herald,

            2  February 18th, 1895, is that another of the articles

            3  that Mr. Fuller cited on that Slide 180?

            4      A.    Yes.

            5      Q.    So with respect to the article on

            6  February 25th, which it's my understanding is

            7  State 361, part of C029, is this article also about the

            8  Evans and Adams trip, as best you understand?

            9      A.    Yes, and it has a letter written by Amos

           10  Adams.

           11      Q.    And if you look on this article, before it

           12  gets to Adams' letter, do you see where it says "Gila

           13  Bend, February 23"?

           14      A.    Yes.  This is the Adams letter.  If you

           15  scroll up a little bit further, you can see that it's

           16  signed by him.

           17      Q.    Okay.

           18      A.    No, no, going the other way.  There you go.

           19      Q.    Okay.  But where I said it says "Gila Bend,

           20  February 23," that's where the letter itself starts; is

           21  that right?

           22      A.    That's correct.

           23      Q.    Before it gets to that letter -- go up a

           24  little bit, Jeff. -- it talks about "Amos Adams, one of

           25  the two men who are making the trip from Graham county
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            1  to the Gulf of Mexico by boat and who passed through

            2  the Salt River valley about a week ago."

            3            Do you see that?

            4      A.    Yes.

            5      Q.    So in this paper, which was February 25th,

            6  1895, it says they went through the Salt River Valley

            7  as part of their trip about a week previously?

            8      A.    Correct.

            9      Q.    Which would have put them in the Salt River

           10  Valley sometime in mid February?

           11      A.    About February 18th or thereabouts.

           12      Q.    So Mr. Fuller, on his table, for account

           13  Number 16 has January 1895.  Do you see that?

           14      A.    Yes.

           15      Q.    But you think, from looking at the article

           16  that we just looked at, it was more likely they were on

           17  the Salt, if they were, sometime in mid February; is

           18  that right?

           19      A.    Correct.

           20      Q.    Mr. Heilman, can you pull up Slide, I think

           21  it was, 158 on Exhibit 364?

           22            This was Mr. Fuller's slide about the

           23  Vandermark and Kilgore trip that we already talked

           24  about, right?

           25      A.    Yes.
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            1      Q.    And I want you to look at the graph up in the

            2  upper right.  Again, realizing you're not a

            3  hydrologist, but you can look at a graph, can you tell

            4  us what it looks like the flow curve is different

            5  between January and February?  Would it be higher or

            6  lower in February?

            7      A.    I can't see the months on the bottom there.

            8            I just can't read that.

            9      Q.    Okay.  Do you know from listening to the

           10  testimony whether the flow in February in the Salt

           11  River is generally higher than January, or is that

           12  something that's outside of what your knowledge base

           13  is?

           14      A.    That's outside my knowledge.

           15      Q.    Okay.  Back to this Exhibit 361 under Tab 16,

           16  do you have anything else to say about this particular

           17  article?

           18      A.    No.

           19      Q.    This one does actually talk about them, their

           20  voyage, being on the Salt, doesn't it?

           21      A.    Yes.  It mostly describes the Gila, but it

           22  does mention their voyage on the Salt and the Gila.

           23      Q.    Okay, the next article under Tab 16 on

           24  Exhibit C048 has a divider that says 363.  Do you see

           25  that?
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            1      A.    Yes, I do.

            2      Q.    And can you tell from the exhibit what paper

            3  this is from and what date it was published?

            4      A.    This is the Arizona Sentinel, published

            5  March 9, 1895.

            6      Q.    And is that one of the articles that

            7  Mr. Fuller cites on Slide 180 of his PowerPoint --

            8      A.    Correct.

            9      Q.    -- for the Adams and Evans account?

           10      A.    Yes.

           11      Q.    Let's go to the blowup part of it, Jeff.  No,

           12  there should be a prior page.  There we go.

           13            And here in the part that's been highlighted

           14  in the exhibit, it talks about Evans and Adams arriving

           15  from Morenci on two-month voyage down the Gila; is that

           16  right?

           17      A.    That's correct.

           18      Q.    And I think we maybe already talked about

           19  this, but Mr. Fuller, on his Slide 180, refers to both

           20  the Phoenix Herald, February 18th, 1895, and the

           21  Arizona Daily Herald, February 18th, 1895.  Do you know

           22  if there were two different newspapers or maybe he's

           23  just kind of confused the titles?

           24      A.    As I said, sometimes newspapers in the late

           25  19th century and early 20th century went from a weekly
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            1  to a -- I'm sorry, a weekly to a daily, and so

            2  sometimes they just added the word "Daily" to clarify

            3  the change.  But I'm assuming that these are the same

            4  paper.

            5      Q.    If there are two different articles from

            6  February 18th, 1895, have you seen them in the record

            7  anywhere?

            8      A.    No.

            9      Q.    Do you have anything else to talk about with

           10  respect to the Adams and Evans account?

           11      A.    Let me clarify one other thing here on that

           12  particular point.

           13            It was also not unusual for a particular

           14  historical newspaper to continue to print a weekly

           15  version, as well as a daily.  So that may account for

           16  the difference between the two accounts.

           17      Q.    Okay.  Anything else with respect to the

           18  Adams and Evans account?

           19      A.    On Item 363 I just want to point out that

           20  unlike the previous newspaper article we discussed,

           21  this one does not mention the Salt River at all.  It

           22  says that they spent two months voyage down the Gila

           23  River, and it doesn't mention anything about the Salt.

           24      Q.    So the three articles we looked at and that

           25  we have in the record about Adams and Evans, the only
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            1  real mention of the Salt is on the first article in

            2  Number 360 and, also, in 361; is that right?

            3      A.    Right.

            4      Q.    Number 17, according to Mr. Fuller's table in

            5  C048, is Gentry and Cox, large ferry, January 1889.  Do

            6  you see that?

            7      A.    Yes.

            8      Q.    Okay.  If you look on Slide 174, Mr. Fuller's

            9  PowerPoint, Number 364, is that his Gentry and Cox

           10  account?

           11            Slide 174.

           12      A.    Yes, I found that.

           13            Yes, that is the Gentry and Cox account.

           14      Q.    And does he cite his source there at the

           15  bottom of the page?

           16      A.    Yes, he cites as the source Tombstone Daily

           17  Prospector, January 24, 1889.

           18      Q.    And if you look at the article under Tab 17

           19  of Exhibit C048, the first thing is a big page divider,

           20  247.  Do you see that?

           21      A.    Yes.

           22      Q.    And then you have a newspaper article, both

           23  in a zoom version and a full page version after that?

           24      A.    I see that.

           25      Q.    And can you tell from looking at these
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            1  articles what newspaper it was published in and what

            2  day?

            3      A.    This is the Tombstone Daily Prospector,

            4  Thursday evening, January 24, 1889.

            5      Q.    Is that the same paper that Mr. Fuller cites

            6  in Slide 174?

            7      A.    Yes, it is.

            8      Q.    Same date, same article?

            9      A.    Yes.

           10      Q.    And where was this newspaper published?

           11      A.    Tombstone.

           12      Q.    Where was the account actually alleged to

           13  occur?

           14      A.    The account was alleged to have occurred on

           15  the Salt River.

           16      Q.    And this one specifically -- let's go to the

           17  zoom version, Jeff.

           18            This one specifically refers to a ferry boat;

           19  is that right?  Right, second paragraph?

           20      A.    At Maricopa Crossing, yes.

           21      Q.    And the ferry boat, according to this

           22  article, had been used at Maricopa Crossing.  They

           23  wanted to take it down to the Gila, so they tried to

           24  float it down the Salt; is that right?

           25      A.    Correct.
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            1      Q.    Do you know where, generally, Maricopa

            2  Crossing was on the Salt River?  Was it upstream, or

            3  was it farther downstream toward the Gila confluence?

            4      A.    My understanding is that -- from a couple of

            5  historical maps, is that it was approximately where

            6  Seventh Avenue intersects the Salt River today.

            7      Q.    So about where -- south of where Central

            8  Phoenix is now?

            9      A.    Yeah, I think just a few miles from the Gila.

           10      Q.    So the extent of the voyage on the Salt,

           11  according to this article, would have been from

           12  Maricopa Crossing just down to the Gila confluence; is

           13  that right?

           14      A.    Right, just a few miles.

           15      Q.    And this also says, actually, once they got

           16  to the Gila, the boat was wrecked; is that right?

           17      A.    Yes.

           18      Q.    This is the one that says that men lost

           19  control of the boat as she struck a snag.  She was cut

           20  into two parts as if she had come across a buzz saw.

           21  She is a total loss.

           22            Do you see that?

           23      A.    Yes.

           24      Q.    That probably is on the Gila, according to

           25  your opinion?
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            1      A.    Yeah.  They mentioned about having traveled

            2  about 40 miles, I think it was.  Here we are.  "About

            3  forty miles below Phoenix, when the boat came in

            4  contact with a willow snag," so...

            5      Q.    Do you have anything else to say about the

            6  Gentry and Cox account?

            7      A.    No.

            8      Q.    Okay.  The next one in Mr. Fuller's table is

            9  Number 18, which is Roosevelt Freight, boats, in April

           10  1905.  Do you see that?

           11      A.    Yes.

           12      Q.    Okay.  And if you look on Slide 183 on

           13  Mr. Fuller's PowerPoint, is that the Roosevelt freight

           14  account?

           15      A.    Yes.

           16      Q.    And does Mr. Fuller cite his source there?

           17      A.    Yes.  He cites the Arizona Republican, which

           18  is a Phoenix paper, April 30th, 1905.

           19      Q.    If you look under Tab 18 on Exhibit C048,

           20  there are actually two articles there.  The first one

           21  is an article about an effort to float logs down the

           22  river that I don't think Mr. Fuller included in his

           23  table.  So maybe we'll just not waste time on that.

           24            But the second one, after the divider 249, is

           25  that an article from an old newspaper?
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            1      A.    Yes.  This is the Arizona Republican,

            2  April 30, 1905.

            3      Q.    Is that the same article that Mr. Fuller

            4  cites on Slide 183 in his PowerPoint?

            5      A.    Yes.

            6      Q.    Let's go to the zoom version of that one,

            7  Jeff.

            8            And there's one clause in this article that

            9  talks about the balance of the distance being over

           10  trail, and then it says "and all freight came over via

           11  the pack train, or else was hauled up the river in a

           12  boat."

           13            Do you see that?

           14      A.    Correct.

           15      Q.    And so it does talk about hauling freight up

           16  the river in a boat; is that correct?

           17      A.    Yes, or by pack train.

           18      Q.    Okay.  Does this article also talk about this

           19  happening at the time of heavy rains and floods?

           20      A.    It identifies the Salt River as being in a

           21  raging torrent class, although that the water had begun

           22  to recede.

           23      Q.    Okay.  And it also talks about at the time of

           24  heavy rains and floods, right there in the middle of

           25  the article, doesn't it?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 17      03/10/2016
                                                                      3708


            1      A.    Yes.

            2      Q.    And so the talk about boats is really just in

            3  one clause in one sentence in that article, correct?

            4      A.    Correct.

            5      Q.    Does it say anywhere in this article when the

            6  hauling of boats -- hauling of freight by a boat up the

            7  4 miles of the Salt River would have occurred?

            8      A.    It mentions the 24th is when the first trip

            9  on the new road was anticipated.

           10      Q.    Okay.  But does it talk specifically about

           11  when the boat was being used?

           12      A.    I'm sorry, I'm not seeing that.

           13      Q.    My question is, does it?

           14      A.    Oh.  No.

           15      Q.    The article is from April 30th, 1905, right?

           16      A.    Yes.

           17      Q.    Do you recall a couple weeks ago, when you

           18  were testifying, we went through some historical

           19  photographs in your declaration?

           20      A.    Yes.

           21      Q.    Jeff, can we pull up Figure 69 at Page B-54

           22  of the appendix to Dr. Littlefield's declaration, which

           23  is Exhibit C020?

           24            And we talked about this photograph last

           25  time.  This is April 1905, right?
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            1      A.    Yes.  This is the famous flood of April 1905.

            2  There also was a flood in February of 1905.

            3      Q.    So we don't know what day of the month in

            4  April this picture was taken, correct?

            5      A.    Correct.

            6      Q.    But we do know that the Salt River, at the

            7  Tempe area, looked like this in April 1905?

            8      A.    Correct.

            9      Q.    And the -- does that look like a flood to

           10  you?

           11      A.    Very much so, yes.

           12      Q.    Actually, the caption of the picture says

           13  "Salt River flood," doesn't it?

           14      A.    Yes.

           15      Q.    So in April 1905 we know the river looked

           16  like this in Tempe, and we have an article on

           17  April 30th, 1905 that talks about taking freight up the

           18  last 4 miles to Roosevelt in a boat, correct?

           19      A.    Correct.  We can nail down the date a little

           20  bit further, in that the handwritten portion on the

           21  picture mentions that the flood occurred on the night

           22  of April 12th, so this is presumably somewhere toward

           23  the latter part of April.

           24      Q.    So would this picture further support a

           25  conclusion that the accounts of taking freight the last
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            1  4 miles up the Salt River to Roosevelt occurred during

            2  a flood?

            3      A.    Or certainly very high water.

            4      Q.    Do you have anything else to say about this

            5  particular account?

            6      A.    No.

            7      Q.    Okay.  Number 19 on Mr. Fuller's table says

            8  "Advertisement, Boat, May 1905."  Do you see that?

            9      A.    Yes.

           10      Q.    Taking a look at Slide 186 in Mr. Fuller's

           11  PowerPoint, Exhibit 364, does that look like the same

           12  account he's referring to in what I've now marked as

           13  Number 19?

           14      A.    Correct.

           15      Q.    And does he cite a source there?

           16      A.    He cites the Arizona Republican, which is a

           17  Phoenix paper, May 23rd, 1905.

           18      Q.    Okay.  And then take a look at Tab 19 on

           19  Exhibit C048.  The first page there is a divider that

           20  has a big number 66 on it.  Do you see that?

           21      A.    Yep.

           22      Q.    And then there is a newspaper article,

           23  correct?

           24      A.    Correct.

           25      Q.    Can you tell me what newspaper that's from
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            1  and what day it was published?

            2      A.    The full paper indicates that it was

            3  published by the Arizona Republican Tuesday morning,

            4  May 23rd, 1905.

            5      Q.    And is that the same date and paper that

            6  Mr. Fuller cites on Slide 186 of his PowerPoint?

            7      A.    Yes.

            8      Q.    Let's go back to the zoom version, Jeff.

            9            This is, again, another one-paragraph story

           10  or article that appears in a newspaper, right?

           11      A.    Yeah.  I think it's an advertisement,

           12  actually, but...

           13      Q.    Okay.  Does this article or advertisement

           14  ever say that there was actually any boating trip that

           15  ever occurred on the Salt River?

           16      A.    No.  It just said that a party was being

           17  formed, first come, first served, and in order to

           18  potentially do some hunting and -- hunting and fishing,

           19  et cetera.

           20      Q.    Does it even mention the Salt River in this

           21  particular article or advertisement?

           22      A.    No.  It does say Phoenix to Yuma, but it

           23  doesn't mention the Salt River directly.

           24      Q.    It also talks about the foot of Seventh

           25  Street in a Phoenix paper, right?
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            1      A.    Right.

            2      Q.    Let's look at the full version of this one,

            3  Jeff.

            4            This ad appears in the lower part of column

            5  two, and what's the heading that that one appears

            6  under?

            7      A.    The general heading?

            8      Q.    Yes.

            9      A.    "Miscellaneous Wants."

           10      Q.    So is this an advertisement --

           11      A.    Yes.

           12      Q.    -- or want ad?

           13      A.    Or an announcement.

           14      Q.    So on this one, we don't know if it ever

           15  really occurred; is that correct?

           16      A.    That's correct.

           17      Q.    Do you have anything else to say about

           18  Number 19?

           19      A.    No.

           20      Q.    Number 20 on Mr. Fuller's table in

           21  Exhibit C048 says "USRS, Boat, December 1905."  Do you

           22  see that?

           23      A.    Yes, I see that.

           24      Q.    And if you look at Slide 187 on Mr. Fuller's

           25  PowerPoint, Exhibit 364, is that an account by the U.S.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 17      03/10/2016
                                                                      3713


            1  Reclamation Service engineers?

            2      A.    Yes.

            3      Q.    And what's he cite there?

            4      A.    He cites the Arizona Republican,

            5  December 9th, 1905.

            6      Q.    Turn to Tab 20 in Exhibit C048.  Can you tell

            7  us what that newspaper article is from and when it was

            8  published?

            9      A.    This is the Arizona Republican, Saturday

           10  morning, December 9th, 1905.

           11      Q.    And for the record, this article, we

           12  understand it is in the record under Lower Salt

           13  Evidence Item Number 012 Part 3.  I think what we've

           14  included here might be a little better copy, but the

           15  article itself is already in, but this is all going to

           16  be in C048 anyway.

           17            Does this article that shows up under Tab 20

           18  talk about a boating adventure by the Reclamation

           19  Service engineers on the Salt River?

           20      A.    Yes.  They were going to inspect, as I

           21  recall, different diversions along the Salt River.

           22      Q.    So on the first page, the discussion of their

           23  inspection tour is all on land; is that right?

           24      A.    Correct.

           25      Q.    And let's go to the second page then, Jeff.
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            1            The second page, when you get down toward the

            2  end of the left column, talks about they had lunch?

            3      A.    Yes.

            4      Q.    Had lunch and then they set out immediately

            5  after lunch and they started down the river in a boat

            6  toward the head of the Consolidated Canal.  Do you see

            7  that?

            8      A.    Yes, I do.

            9      Q.    It specifically says "They found the Salt

           10  river a poor stream for navigation," correct?

           11      A.    Right.

           12      Q.    It says in a voyage of a mile they were

           13  shipwrecked twice, correct?

           14      A.    Correct.

           15      Q.    In the first instance the boat went on a rock

           16  in a rapid, right, so they hit a rock?

           17      A.    Correct.

           18      Q.    The next time they struck a sand bar,

           19  correct?

           20      A.    Correct.

           21      Q.    Then on another occasion the boat started to

           22  turn over, but they got it upright?

           23      A.    With a little difficulty.

           24      Q.    And they finally ended up a little above the

           25  Consolidated Canal head; is that right?
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            1      A.    That's right.

            2      Q.    And then they got somebody to drive them home

            3  and didn't get back in the boat, according to the

            4  article?

            5      A.    That's right.

            6      Q.    And this was all in the course of a mile?

            7      A.    Right.

            8      Q.    And this one, if you look on the table in --

            9  Mr. Fuller's table on Exhibit C048, this is another one

           10  that even he admits was unsuccessful; is that right?

           11      A.    Yes.

           12      Q.    As a matter of fact, as we said, as you said,

           13  the article says "They found the Salt river a poor

           14  stream for navigation"?

           15      A.    He does qualify the success with an asterisk,

           16  but I'm not sure what the asterisk means.

           17      Q.    Anything else about account Number 20?

           18      A.    No.

           19      Q.    Account Number 21 on Mr. Fuller's table in

           20  C048, also in his Exhibit 364, is Shively, Shively, a

           21  boat in March 1905.  Do you see that?

           22      A.    Yes, I do.

           23      Q.    If you look on Slide 182, Mr. Fuller's

           24  PowerPoint, is that an article about Shively or

           25  Shively?  Is that the -- that's not an article.  Is
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            1  that an account of the Shively experience?  Slide 182.

            2      A.    Yes, I see it.  Yes, it is.

            3      Q.    And what does he cite there?

            4      A.    He cites the Arizona Republican, March 24, 29

            5  and April 3rd, 1905.

            6      Q.    If you turn to Tab 21, Exhibit C048, the

            7  first article.  There's a divider with a big 81 on it

            8  and then there's a newspaper article.  Can you look

            9  under that first article and tell me what newspaper

           10  it's from and what date it is?

           11      A.    This is the Arizona Republican, March 24,

           12  1905.

           13      Q.    Is that the same article, one of the same

           14  articles, that Mr. Fuller cited on Slide 182 of his

           15  PowerPoint?

           16      A.    Yes, it is.

           17      Q.    Okay.  In this article on Number 81 there

           18  from March 24, 1905, if you look at the first column

           19  there, the article starts out talking about the Lower

           20  Gila; is that right?

           21      A.    Yes.

           22      Q.    Is there anything in the article that talks

           23  about the Salt River, specifically, that you recall?

           24      A.    Not that I recall.

           25      Q.    If you look on the second column there up to
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            1  the top, it says "It will be at the same time a matter

            2  of news to Phoenix people to know that this city has a

            3  real ship yard and that the product of it is already in

            4  evidence."

            5            Do you see that?

            6      A.    Yes, I do.

            7      Q.    So do you think the author here is saying

            8  that this should be -- it would be surprising to people

            9  to know that there's a shipyard in Phoenix?

           10      A.    Correct.  And I think it's sort of

           11  tongue-in-cheek, particularly because of the way the

           12  boat is described.

           13      Q.    Okay.  It talks about Shively coming from

           14  Ashland, Oregon, a country where they have had water

           15  before and a little surplus does not bewilder them.

           16            Do you see that?

           17      A.    Yes.

           18      Q.    Does that, again, talk about maybe the

           19  relative amount of water in Arizona versus Oregon?

           20      A.    Yes, and I think what it does is it

           21  underscores the person building the boat was more

           22  familiar with rivers and streams in a wetter part of

           23  the country, and perhaps -- and for that reason the

           24  local people found it surprising that anyone would be

           25  building a boat in the Phoenix area.
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            1      Q.    Can you go down a little bit, Jeff?

            2            The last paragraph there says "The boat was

            3  finished yesterday morning and the dry dock being some

            4  distance from the harbor a two horse wagon was pressed

            5  into service to assist in the launching, which was

            6  accomplished without the slightest trouble."

            7            Did I read that right?

            8      A.    You did.

            9      Q.    So this is a case where we know they took the

           10  boat, put it in a wagon, and took it some distance to

           11  get to a river?

           12      A.    Correct.

           13      Q.    Okay.  We know the boat was built in Phoenix?

           14      A.    Right.

           15      Q.    But do we know whether that wagon took the

           16  boat to the Salt River or the Gila River?

           17      A.    It does not say.

           18      Q.    Going down here, it says "The builder

           19  announced his intention of accompanying the crew at

           20  least as far as Yuma but he was silent concerning his

           21  later plans.  There are fears in some quarters that the

           22  boat may prove to be a submarine before it leaves

           23  American waters."

           24            Do you see that?

           25      A.    I do.
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            1      Q.    Does that say anything to you, as a trained

            2  historian, about what the local people thought about

            3  this venture?

            4      A.    In fact, I have a little note here penciled

            5  in.  These are the local views, and it shows people

            6  were surprised that anyone would try to build a boat

            7  for use on the Salt or the Gila.

            8      Q.    Okay.  Anything else you have to say about

            9  this particular article?

           10      A.    No.

           11      Q.    Okay.  The next article under Tab 21, and

           12  there's a divider there that says 201.  And for the

           13  record, it's my understanding that all three of these,

           14  81, 201 and 203, are part of C018.

           15            This one on 201, can you tell me what

           16  newspaper it's from and when it was published?

           17      A.    It's from the Arizona Republican, March 29th,

           18  1905.

           19      Q.    Is that another of the articles that

           20  Mr. Fuller cited on his Slide 182 in his PowerPoint for

           21  the Shively and Schreiver expedition?

           22      A.    Yes.

           23      Q.    And have you looked at this article from

           24  March 29th, 1905?

           25      A.    Yes, I have.
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            1      Q.    Is there anything in this article that refers

            2  to the Salt River?

            3            Yeah, go to the blowup, Jeff.

            4            Anything in this article that mentions the

            5  Salt River?

            6      A.    No.

            7      Q.    Based upon your review of this article and

            8  your expertise and experience in dealing with

            9  historical newspapers, do you have an opinion whether

           10  part of this article was at least tongue-in-cheek in

           11  tone?

           12      A.    Well, they mention that it was sighted off

           13  the Arlington coast, tongue-in-cheek, as if it was

           14  somewhere in an ocean, whereas Arlington is bordering

           15  on the Gila, but it's not an ocean.

           16            And then they also say that the boat became

           17  semi-submarine, and that as a precaution against, I

           18  guess, more becoming a semi-submarine, billows side

           19  boards were put on her somewhere along the Buckeye

           20  coast, and, again, treating Buckeye as being on a -- as

           21  if it were on an ocean, whereas obviously it's not.

           22      Q.    It says, also, here that for a time the boat

           23  was semi-submarine.  I think you mentioned that, right?

           24      A.    Yes.

           25      Q.    Does that give you any indication of how well
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            1  the trip went?

            2      A.    It sounded like the boat took on a lot of

            3  water periodically.

            4      Q.    Anything else on this particular article?

            5      A.    No.

            6      Q.    The next one under Tab 21 has a divider 203,

            7  and there's another article there.  Do you see that?

            8            Still under Tab 21.

            9      A.    Yes, I see 203.

           10      Q.    Can you tell from looking at this exhibit

           11  submitted by the Land Department what newspaper it was

           12  from and what date it was published?

           13      A.    Someone has typed in on the -- in the margin

           14  that it's entitled the "Gila River Navigation:

           15  Official Log of Captain Jacob Shively or Shively's

           16  Recent Expedition," from the Arizona Republican,

           17  April 3, 1905.

           18      Q.    And is there anything in this -- well, excuse

           19  me.

           20            Is that one of the articles Mr. Fuller cites

           21  on Slide 182 of his PowerPoint?

           22      A.    Yes.

           23      Q.    Is there anything in this article that

           24  specifically mentions the Salt River?

           25      A.    No.  In fact, the article expressly is
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            1  entitled "Gila River Navigation."

            2      Q.    And in the first paragraph there, it refers

            3  to Mr. Shively as the admiral of the Gila River fleet.

            4      A.    Yes.

            5      Q.    Do you see that?

            6            Is that, you think, part of the

            7  tongue-in-cheek nature of this article?

            8      A.    Yes, and it stresses how unusual this type of

            9  event was.

           10      Q.    And these newspaper articles that were cited

           11  by Mr. Fuller are dated March 24th, March 29 and

           12  April 3rd, 1905; is that right?

           13      A.    That's right.

           14      Q.    And I think we just looked a little earlier

           15  at a picture from April 1905.  Mr. Heilman pulled it up

           16  recently.  I want to look at a picture from March 1905,

           17  and that's in the historical PowerPoint -- historical

           18  photograph PowerPoint that Dr. Mussetter testified to,

           19  and it's Exhibit C038, Subheading D.  Particularly,

           20  we're looking at Slide 57.

           21            So what's the date of this photograph on

           22  Slide 57?

           23      A.    Apparently the photographer, Lubken, labeled

           24  the photograph March 21, 1905.

           25      Q.    And the articles that Mr. Fuller cited about
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            1  the Shively account are dated March 24th, March 29th

            2  and April 3rd, 1905; is that right?

            3      A.    Right, just a few days after this photograph.

            4      Q.    And this photograph's taken at the confluence

            5  of the Salt and the Tonto Creek, correct?

            6      A.    Yes.

            7      Q.    And the account, if it was on the Salt at

            8  all, is someplace at Phoenix or downstream; is that

            9  right --

           10      A.    That's right.

           11      Q.    -- the Shively account?

           12            Did you have anything else to say about the

           13  account Number 21?

           14      A.    Well, just obviously in relation to this

           15  photograph, that there was a tremendous amount of water

           16  in the river just a few days before the Shively boating

           17  account took place, if it happened on the Salt River at

           18  all.

           19      Q.    So you can tell from the photograph at least,

           20  that during that week there was a lot of flow in the

           21  river?

           22      A.    Right.  I'm not a hydrologist and I couldn't

           23  estimate how many cfs, but it doesn't take, in my view,

           24  a hydrology training to see that that clearly was a lot

           25  of water.
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            1      Q.    In a historian's parlance, is that a bunch of

            2  water?

            3      A.    That's a bunch of water.

            4      Q.    Anything else about account Number 21?

            5      A.    No.

            6      Q.    Okay.  Mr. Fuller's account Number 22 is

            7  Rains, a boat, April 1909.  Do you see that in his

            8  table on Exhibit C048 and also 364?

            9      A.    Yes, I see that.

           10      Q.    Looking on Slide 189, Mr. Fuller's

           11  PowerPoint, Exhibit 364, is that his discussion of the

           12  Rains account?

           13      A.    Yes, it is.

           14      Q.    And does he cite a source there?

           15      A.    He cites the Arizona Republican, April 29th,

           16  1909.

           17      Q.    Look at Tab 22 on Exhibit C048.  There's a

           18  big divider 73 and then there's a newspaper article

           19  there, correct?

           20      A.    Yes.  This is the Arizona Republican,

           21  April 29, 1909.

           22      Q.    Is that the same article Mr. Fuller cites for

           23  the Rains account on Slide 189 of his PowerPoint?

           24      A.    Yes.

           25      Q.    This is, I believe, State Exhibit 73, which
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            1  is part of C018, for the record.

            2            What's the title of this article?

            3      A.    The title of the article is "An Act of Piracy

            4  on the Raging Salt."

            5      Q.    And was this article about some kids that

            6  stole a boat and basically took a joyride down the

            7  river?

            8      A.    That's correct.

            9      Q.    Do you see any commercial basis for that

           10  transportation?

           11      A.    No.

           12      Q.    In this article, on the first page, on the

           13  right column --

           14            Pull it up a little bit, Jeff.  Go all the

           15  way to the top.

           16            Talks about these kids and said they found

           17  the boat anchored to a sand bar some distance from the

           18  bank; is that what it says?

           19      A.    Yes.

           20      Q.    So they found the boat tied up to a sand bar?

           21      A.    Right.

           22      Q.    And then as you go down the article, it says

           23  "They worked the craft down through shoals and rapids

           24  for a distance of two miles."  They were talking about

           25  rapids they encountered?
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            1      A.    Yes.

            2      Q.    As a matter of fact, if you go down a little

            3  bit farther, these kids apparently thought they were

            4  going to go down the Salt and end up in Tucson?

            5      A.    Correct.

            6      Q.    So they were a little bit misdirected,

            7  correct?

            8      A.    They were.

            9      Q.    Anything else you want to say about account

           10  Number 22?

           11      A.    Yes.  If we could go to the left-hand column,

           12  the very first paragraph starting "There has been an

           13  act of piracy," the second sentence says "Tom Rains,

           14  who keeps a boat on the river near the foot of Seventh

           15  avenue, called at the office of the sheriff Wednesday

           16  night and reported that it had been stolen."

           17            The foot of Seventh Avenue is where Maricopa

           18  Crossing would be.  So this may very well have been a

           19  ferry or something used as a ferry during times of high

           20  water.

           21      Q.    So the other account that we had that

           22  involved the ferry going downstream from Maricopa

           23  Crossing would have been about the same place as where

           24  this Rains account started?

           25      A.    Correct.
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            1      Q.    Okay.  Anything else on 22?

            2      A.    No.

            3      Q.    Okay.  Number 23 in Mr. Fuller's table is

            4  Selly in a boat, June 1910 [sic]; is that correct?

            5      A.    Yes.

            6      Q.    And if you look at Slide 190 of Mr. Fuller's

            7  PowerPoint, is that his discussion of the Louis Selly

            8  account?

            9      A.    Correct.

           10      Q.    And does he cite a source there?

           11      A.    He cites the Arizona Republican, June 27,

           12  1909.

           13      Q.    If you look at Tab 23 in Exhibit C048,

           14  there's a divider that's 61 and then there's a

           15  newspaper article.  Do you see that?

           16      A.    Yes, I do.

           17      Q.    And the State Exhibit 61 is part of C018, for

           18  the record.

           19            Can you tell us what newspaper this article

           20  came from and what day it was published?

           21      A.    It's the Arizona Republican, June 27, 1909.

           22      Q.    Is that the same article that Mr. Fuller

           23  cites on Slide 190 of his PowerPoint?

           24      A.    That's correct.

           25      Q.    Let's go to, first, the blowup version, the
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            1  zoom version.

            2            This article talks about somebody being a

            3  boat builder; is that right?

            4      A.    Correct.

            5      Q.    Is there anything in this article anywhere

            6  that specifically says where the boats this person

            7  built was used?

            8      A.    It suggests that this boat was going to be

            9  used on Roosevelt Lake.

           10      Q.    But does it say it; does it say where it was

           11  in the article itself?

           12      A.    Oh, no.  I was looking at the full page

           13  heading.

           14      Q.    Okay.

           15      A.    No, it does not on the blowup.

           16      Q.    Let's go to the full page then.

           17            This was a one-paragraph entry in a story

           18  from 1909 that related to Roosevelt and Roosevelt Lake;

           19  is that correct?

           20      A.    Yes, and the reservoir had started to store

           21  water by now.

           22      Q.    As a matter of fact, if you look in the first

           23  part of the article -- I don't know if that's called a

           24  byline or whatever, the first few words there says

           25  "Roosevelt, Arizona, June 24th," is that right?
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            1      A.    Right.

            2      Q.    Does that mean the story was actually written

            3  at Roosevelt?

            4      A.    Correct.

            5      Q.    And when you go to the -- let's go over to

            6  where the story is, Jeff.

            7            It talks about one of his customers was a

            8  gentleman named Dan Goggins, chief electrician for J.M.

            9  O'Rourke & Company.  Do you see that?

           10      A.    I do.

           11      Q.    Do you know if O'Rourke & Company was a

           12  contractor who was working on the dam?

           13      A.    I remembered discussions of that from earlier

           14  testimony.

           15      Q.    As a matter of fact, if you look on the prior

           16  column and you go down just a little bit, Jeff, it

           17  talks about -- this is, again, an article from dateline

           18  Roosevelt, talks about "M. Domini," D-O-M-I-N-I,

           19  "working for O'Rourke & Company, was very seriously

           20  injured last Tuesday about 10:00 o'clock by a blast in

           21  one of the quarries where he was employed as a powder

           22  man."

           23            Do you see that?

           24      A.    Yes, I see that.

           25      Q.    So based on the information in this article,
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            1  would you conclude that Mr. Selly was building boats in

            2  Phoenix, or was he more likely building boats up in

            3  Roosevelt?

            4      A.    My conclusion would be that he was building

            5  them up near Roosevelt.

            6      Q.    And would it make sense for somebody to start

            7  a boat-building business in an area where a large dam

            8  had just been built and was start -- and was filling?

            9      A.    Sure.

           10      Q.    So Mr. Fuller has in his table, under

           11  Number 23 on Exhibit C048, which is also in Exhibit his

           12  364, counts this as a successful boating account on

           13  Segments 3 through 6.  Do you see that, Number 24 on

           14  his --

           15      A.    Yes, I see that.

           16      Q.    And he has it successful, correct?

           17      A.    I think you're ahead of things here.  Am I

           18  mistaken?

           19      Q.    Well, I could be wrong.

           20      A.    Weren't we dealing with Number 23?

           21      Q.    23?  I'm sorry.

           22      A.    Or am I behind things?

           23      Q.    I did get confused.

           24            23, it does say "Unknown," correct?

           25      A.    Correct.
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            1      Q.    And it has Segment 6, with a question mark

            2  next to it?

            3      A.    Yes.

            4      Q.    I was hopping to the next one.

            5            So Mr. Fuller even acknowledged that this

            6  was -- there was a question about whether this would

            7  have been related to Segment 6, right?

            8      A.    I think it's more likely related to his

            9  Segment 3.

           10      Q.    Okay.  Anything else about --

           11      A.    Which is the lake.

           12      Q.    Pardon me?

           13      A.    Which is the lake.

           14      Q.    Anything else about account Number 23?

           15      A.    No.

           16      Q.    Okay.  Number 24 is the one that I slipped to

           17  in the middle of 23.  24 is Thorpe and Crawford,

           18  according to Mr. Fuller's table, rowboat, June 1910.

           19  Did I get that one right?

           20      A.    Yes.

           21      Q.    Okay.  If you look on Slide 191 of

           22  Mr. Fuller's PowerPoint, Exhibit 364 from the State, is

           23  that his discussion of the Thorpe and Crawford account?

           24      A.    Yes, it is.

           25      Q.    Does he cite a source there?
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            1      A.    He cites the Arizona Republican, June 28,

            2  1910.

            3      Q.    Okay.  If you look under Tab 24 of the

            4  Exhibit C048, is that a newspaper article?

            5      A.    Correct.

            6      Q.    And this is one that, actually, I don't

            7  think -- you couldn't find that was submitted by the

            8  State.  I think this is part of Lower Salt Evidence

            9  Item 012 Part 3, and we might have made the copy a

           10  little better, but that's just for purposes of the

           11  record.

           12            Can you tell what newspaper this is from and

           13  what date it was published?

           14      A.    This is the Arizona Republican, June 28,

           15  1910.

           16      Q.    And is that the same article, or same date

           17  and paper at least, that Mr. Fuller cites on Slide 191

           18  for the Thorpe and Crawford trip?

           19      A.    Yes.

           20      Q.    You've got that pulled up, Jeff.

           21            So the beginning of this article about the

           22  Thorpe and Crawford trip said "The first trip ever made

           23  from Roosevelt to Mesa by way of boat."

           24            Do you see that, the very beginning?

           25      A.    Yes.  Yes, I do.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 17      03/10/2016
                                                                      3733


            1      Q.    So is this another one where the folks are

            2  claiming this to be the first one ever?

            3      A.    The first, first of the first ones for many

            4  times.

            5            Yes, they claim it's the first one.

            6      Q.    And we've seen that in other contexts at

            7  different times?

            8      A.    Quite a few times.

            9      Q.    They made this trip from Roosevelt to Mesa in

           10  an ordinary rowboat, according to the article, correct?

           11      A.    Yes.

           12      Q.    If you go down to the last paragraph there on

           13  the first page there, it says "The row boat which was

           14  used throughout the journey was in a very dilapidated

           15  condition at the end of the trip.  Before the start was

           16  made three bottoms had been placed in the craft and one

           17  of those had been worn through by the constant friction

           18  with the boulders and sands found in shallow waters."

           19            Do you see that?

           20      A.    Yes, I do.

           21      Q.    So they purposely made a boat with three

           22  bottoms --

           23      A.    Right.

           24      Q.    -- before they started, correct?

           25      A.    Yes.
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            1      Q.    And at least some of them were worn through

            2  by the time they got done?

            3      A.    Correct.

            4      Q.    It also says "Many times the men were

            5  compelled to lift their craft from the water and carry

            6  it over obstacles," is that right?

            7      A.    Yes, it is.

            8      Q.    And at other times they had to haul it along

            9  the stands?

           10      A.    Correct.

           11      Q.    Do you see that?

           12            And then if you turn to the second page, it

           13  talks about their leaving Roosevelt, correct, that

           14  paragraph, second paragraph there?

           15      A.    Yes.

           16      Q.    And I'm going to read this one.  It says "One

           17  incident of the trip was that just prior to leaving

           18  Roosevelt one of the men exchanged a faithful dog, to

           19  which he had become attached, for a puppy.  The idea

           20  being that the older dog would have been entirely too

           21  heavy for the craft."

           22            Do you see that?

           23      A.    I do.

           24      Q.    So is what happened here, according to this

           25  story, a guy had a dog and he thought the dog was too
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            1  much weight, and so he traded it out for a lighter

            2  puppy?

            3      A.    That's correct.

            4      Q.    Does that sound like something that would be

            5  a commercially viable venture if it was too heavy to

            6  carry a dog and he had to ditch the dog and find a

            7  puppy instead?

            8      A.    It sounds like he believed the boat needed to

            9  be extremely light to even attempt going down the

           10  river.

           11      Q.    And then apparently, according to the story,

           12  the dog chews through his rope and chases after them

           13  anyway?

           14      A.    All the way down.

           15      Q.    The full-size dog?

           16      A.    Yes.

           17      Q.    Goes all the way down and basically gets to,

           18  it sounds like, Granite Reef at some point, right?

           19      A.    Yes.

           20      Q.    And the reporter, does he -- or the

           21  newspaper, does it express some surprise that the dog

           22  made it all the way down from Roosevelt to Granite

           23  Reef?

           24      A.    Yes, because the dog had to swim for quite a

           25  distance.
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            1      Q.    And one of the things it says is "Coming

            2  through Box canyon necessitated the animal swimming for

            3  a considerable distance, while the falls this side of

            4  Mormon Flat would offer many obstacles"?

            5      A.    Correct.

            6      Q.    Now, Mormon Flat, do you know where that is

            7  on the river, generally?

            8      A.    I have been past it and also helicoptered

            9  over it.

           10      Q.    And the area that's just this side of Mormon

           11  Flat now, would that be under Saguaro Lake?

           12      A.    I believe so.

           13      Q.    So we don't know, can't tell now what that

           14  river looks like, right?

           15      A.    Right.

           16      Q.    But according to this article that was

           17  submitted by the Land Department from 1910, there were

           18  falls on this side of Mormon Flat?

           19      A.    Right.

           20      Q.    That the dog somehow made it through?

           21      A.    Yes.

           22      Q.    And this article was, again, it's 1910,

           23  correct?

           24      A.    Right.

           25      Q.    So was Roosevelt Dam all or mostly
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            1  constructed by 1910?

            2      A.    Roosevelt Dam was completed in 1910.  I don't

            3  remember the specific day, but if not already

            4  completed, it was very close to it.

            5      Q.    And this story actually is from June,

            6  correct, the article?

            7      A.    Right.

            8      Q.    Do you know whether by 1910 there would have

            9  been releases for irrigation from Roosevelt Dam that

           10  would have regulated the flow of the river?

           11      A.    My understanding is that the Reclamation

           12  Service started making releases from Roosevelt sometime

           13  before the dam was completed, as the reservoir was

           14  capable of storing more and more water.

           15      Q.    Okay.  Do you have anything else to say about

           16  account Number 24?

           17      A.    A couple of things.

           18            First of all, going to the first page of the

           19  article.

           20      Q.    Are we there?  Yeah.

           21      A.    I was just a little struck by the headline,

           22  "Water Route to Roosevelt," when the whole article is

           23  about a water route from Roosevelt.  But that

           24  notwithstanding, in the subheadlines, the third one

           25  down under the big one, "Another Story of Two Men Not
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            1  Including the Dog.  The Route is Not Yet Recommended

            2  for General Travel."

            3            And then going to the second page, the very

            4  last sentence, "The men are well pleased with their

            5  adventure, but have no serious intention of attempting

            6  to go into competition with the stage company, nor did

            7  they attempt to break any speed regulations."

            8            It indicates to me that they recognized that

            9  this was a difficult route to take a boat on.

           10      Q.    Anything else with respect to that account --

           11      A.    No.

           12      Q.    -- for Thorpe and Crawford?

           13      A.    No.

           14      Q.    Okay.  Mr. Fuller's last account, Number 25,

           15  is Ensign and Scott in a canoe, and he has it in June

           16  1919.  Do you see that on his Slide 207 that I've

           17  copied in Exhibit C048?

           18      A.    Say that again.

           19      Q.    In Exhibit C048, do you see that his slide,

           20  his account Number 25, is Ensign and Scott in a canoe,

           21  June 1919?

           22      A.    You're talking about Number 62?

           23      Q.    No, I'm talking about Mr. Fuller's table in

           24  the front of Exhibit --

           25      A.    Oh, yes, yes.
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            1      Q.    Sorry.

            2      A.    Yeah, I see that.

            3      Q.    We've only done this 24 times by now.  I'm

            4  getting tired.

            5      A.    I'm probably getting punchy as a result.

            6      Q.    Slide 25 -- excuse me.

            7            Account Number 25 on Exhibit C048 is Ensign

            8  and Scott in a canoe, June 1919; is that right?

            9      A.    That's correct.

           10      Q.    Okay.  If you look at Slides 192 and 193 of

           11  Mr. Fuller's PowerPoint, which is State's Exhibit 364,

           12  is that his discussion of the Ensign and Scott trip?

           13      A.    That's correct.

           14      Q.    Does he cite the source on those two slides?

           15      A.    He cites the Arizona Republican, June 28th,

           16  1919.

           17      Q.    Okay.  If you look at Tab 25 now on

           18  Exhibit C048, the first page is a divider Number 62,

           19  and there's a newspaper article.  Do you see that?

           20      A.    I do.

           21      Q.    And for the record, I think this is State

           22  Land Department Exhibit 62, which is in C018.

           23            Dr. Littlefield, can you tell me which

           24  newspaper this article comes from and what day it was

           25  published?
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            1      A.    The full page indicates that the newspaper is

            2  the Arizona Republican, June 28, 1910.

            3      Q.    Okay.

            4      A.    1919.  I'm sorry.

            5      Q.    Is that the same article from the same paper

            6  on the same date that Mr. Fuller cites on Slides 192

            7  and 193 of his PowerPoint for the Ensign and Scott

            8  account?

            9      A.    Yes.

           10      Q.    Let's look at this account.  Jeff, if you can

           11  go to the -- is that the -- go to the zoom version and

           12  then zoom a little more.

           13            Okay.  This article is dated June 28, 1919;

           14  is that right?

           15      A.    Yes.

           16      Q.    And it talks about a luncheon meeting of the

           17  Rotary Club.  Do you see that?

           18      A.    I do.

           19      Q.    And it talks about Ensign and Scott going to

           20  speak at the Rotary Club?

           21      A.    Correct.

           22      Q.    Is there anything in this article say when

           23  their trip actually occurred?

           24      A.    No.

           25      Q.    So they went to the Rotary Club luncheon
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            1  yesterday, so that would have been June 27th, 1919; is

            2  that correct?

            3      A.    Yes.

            4      Q.    Do you think it's very likely that they took

            5  a boat down from -- down the river, got out of the

            6  boat, walked into the Adams Hotel, or wherever the

            7  Rotary Club was meeting, and said, "Hey, do you want to

            8  hear about my trip," and that that was on the day they

            9  got back?

           10      A.    No, my guess would be that the Rotary Club

           11  probably advertised that these people would be guest

           12  speakers, in order to promote attendance at the

           13  meeting, and that it was going to be something that

           14  they accomplished a while earlier.

           15      Q.    So Mr. Fuller lists this as a trip in June

           16  1919, right?

           17      A.    Correct.

           18      Q.    And several times in his testimony, and maybe

           19  you heard, he said, "Oh, these people did trips

           20  throughout the year.  Here is a bunch of them in June."

           21            But this is another one that he lists as

           22  June, but we don't have any way at all to know whether

           23  it actually occurred in June, do we?

           24      A.    Correct.

           25      Q.    Even though the article is dated in June?
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            1      A.    That's right.

            2      Q.    If you go down this article, the second

            3  paragraph there -- go up a little bit, Jeff. -- it says

            4  "The cone in which the trip was made was built

            5  expressly for that purpose and was made extra strong

            6  although light in order to be easily transported around

            7  rapids that could be navigated.

            8            Do you see that?

            9      A.    I do.  And I think cone is probably a typo

           10  for canoe.

           11      Q.    Okay.  So this canoe, they made a special

           12  canoe just for this strip; is that what this says?

           13      A.    Correct.

           14      Q.    And they made this canoe particularly strong

           15  and light because they knew they were going on this

           16  particular trip?

           17      A.    Correct.

           18      Q.    So even a canoe on this trip needed to be

           19  modified in order for somebody to think that they could

           20  get down the river in it?

           21      A.    Yes.

           22      Q.    And it does specifically refer to rapids they

           23  had to go down, right?

           24      A.    Correct.

           25      Q.    And it also, later in the article, talks
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            1  about the boat turning over.  Do you recall that?

            2      A.    I do.

            3      Q.    It's in that -- go a little bit.  There they

            4  talk about the rapids.  I'm sorry, this one is really

            5  small, isn't it?  Do you see the paragraph that starts

            6  "They left Roosevelt," Jeff?  There you go.

            7            Yeah.  They left Roosevelt, went through a

            8  few rapids, then the boys had their first upset.

            9            Upset, does that mean, to you, that the canoe

           10  turned upside down or flipped?

           11      A.    Correct.

           12      Q.    "Fortunately, everything in the canoe was

           13  strapped in and nothing was lost."

           14            Do you see that?

           15      A.    Yes.

           16      Q.    And then there's another discussion of

           17  rapids?

           18      A.    Right.

           19      Q.    And is this another trip that would have

           20  occurred after Roosevelt Dam was in place and

           21  regulating the flows of the river?

           22      A.    Correct.

           23      Q.    So even if this trip actually did occur in

           24  June, it wouldn't have necessarily had the same flows

           25  as the river would have had in June under natural
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            1  conditions?

            2      A.    I would assume not.

            3      Q.    Again, that's your opinion as a historian,

            4  not a hydrologist, right?

            5      A.    That's correct.

            6      Q.    Do you have anything else to say about this

            7  particular account?

            8                 CHAIRMAN NOBLE:  Discipline yourself,

            9  Dr. Littlefield.

           10                 MR. MCGINNIS:  This is the last one.

           11                 THE WITNESS:  If you go down to the

           12  paragraph that begins "From Fish Creek to Mormon

           13  Flats."

           14  BY MR. MCGINNIS:

           15      Q.    Right there.

           16      A.    "The boys were not compelled to get out of

           17  the canoe" and then "The run from Fish Creek to the

           18  Flats was made in three and a half hours."

           19            I'm sorry, I misread that.  So that's all I

           20  have to say about it.

           21      Q.    Okay.  Let's go down one.  I had one more

           22  question about that.

           23            The last paragraph there in this article says

           24  "The description of the canoe trip from Roosevelt lake

           25  to Phoenix was a veritable classic, it being so
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            1  unusual, and probably will be the cause of other

            2  similar trips."

            3            Do you see that?

            4      A.    I do.

            5      Q.    Did you see any other historical newspaper

            6  articles about this time that showed the people

            7  continued to have those kind of trips?

            8      A.    No.  And, also, the phrase about it being a

            9  veritable classic is probably why the folks were

           10  invited to speak to the Rotary Club.

           11      Q.    And it also highlights some testimony I think

           12  maybe you did earlier and a couple of other witnesses

           13  talked about, that part of the reasons these things

           14  were in the newspaper was because they were kind of an

           15  oddity?

           16      A.    That's correct.

           17      Q.    I think we're done with the newspaper

           18  accounts.  Then I just wanted to ask you a few

           19  questions to kind of sum up your conclusions to make

           20  sure the Commission has those.

           21            You've been present for or read the

           22  transcripts of all of this round of the Salt hearings;

           23  is that right?

           24      A.    Yes.

           25      Q.    And you were present, frankly, at the prior
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            1  rounds of the Salt hearings, right?

            2      A.    I think I've been here for most of the

            3  testimony in this round and for the two other rounds.

            4      Q.    Has anything you've heard in any of the

            5  testimony or any of the reports you've read changed the

            6  opinions set forth in the various reports you've

            7  written about navigability?

            8      A.    No.  If anything, my opinion about

            9  navigability has been strengthened.

           10      Q.    And you've worked for about two decades on

           11  this project?

           12      A.    Close to 20 years.

           13      Q.    And you've reviewed Federal land survey

           14  records; is that right?

           15      A.    That's right.

           16      Q.    Have you reviewed Federal land patent files?

           17      A.    Correct.

           18      Q.    Have you reviewed U.S. Government records?

           19      A.    Yes.

           20      Q.    Have you reviewed other miscellaneous

           21  historical records?

           22      A.    That's right.

           23      Q.    Spent a lot of time looking at historical

           24  newspaper accounts?

           25      A.    Correct.
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            1      Q.    Would you say that -- would it be fair to say

            2  that you've reviewed at least thousands, if not tens of

            3  thousands, of pages of documents regarding the Salt

            4  River?

            5      A.    I think the tens of thousands would be a more

            6  accurate statement.

            7      Q.    And has that caused you to reach an opinion

            8  about the navigability of the river based upon your

            9  training, expertise, and education as a professional

           10  historian?

           11      A.    Yes.  It's led me to conclusions about how

           12  the local population perceived the river prior to and

           13  at the time of statehood.

           14      Q.    Are those opinions summarized on

           15  Paragraphs 61 through 67 of your declaration,

           16  Exhibit C020?

           17      A.    They are.

           18      Q.    Could you just summarize those once again for

           19  us here, to finish up?

           20      A.    Well, since modern settlement began on the

           21  Salt River in the mid 19th century, there have been a

           22  multitude of documents describing the stream as all of

           23  this testimony has indicated.  These cover a wide

           24  spectrum of published and unpublished sources,

           25  including Federal and State and territorial materials,
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            1  including land patent records, including State patent

            2  records, including Federal surveys, including newspaper

            3  accounts, historical photographs and archival records,

            4  and as well as grants to Arizona in State patents.

            5            And, cumulatively, all of these documents

            6  indicate that literally hundreds and hundreds of

            7  individuals, if not thousands of individuals,

            8  expressed, either explicitly or implicitly, what their

            9  view was of the Salt River.

           10            And, cumulatively, when you look at all of

           11  that evidence, not just cherry-picked individual

           12  pieces, it's very clear that the people who were on the

           13  river prior to and at the time of statehood only

           14  managed to boat the river a minor number of times, and

           15  it was certainly nowhere near enough time in order to

           16  reach the conclusion that the river was susceptible of

           17  navigation, nor was it navigated on a regular and

           18  reliable basis.

           19      Q.    And I'm confident you're going to have some

           20  additional time to talk about the river on

           21  cross-examination.  Is there anything else you want to

           22  say about your opinions or about the river as part of

           23  your direct here?

           24      A.    No.

           25                 MR. MCGINNIS:  Okay.  That's all I have.
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            1                 CHAIRMAN NOBLE:  Let's take a break.

            2  2:45, about 10 minutes.

            3                 (A recess was taken from 2:36 p.m. to

            4  2:50 p.m.)

            5                 CHAIRMAN NOBLE:  Are we ready?

            6                 MS. HACHTEL:  We're ready.

            7                 CHAIRMAN NOBLE:  Well, let's start now,

            8  because McGinnis is tying his shoes and we can always

            9  blame it on that.

           10                 MR. MCGINNIS:  As long as I don't have

           11  to run.

           12                 CHAIRMAN NOBLE:  Okay, go ahead.

           13                 MS. HACHTEL:  Good afternoon,

           14  Dr. Littlefield.

           15                 CHAIRMAN NOBLE:  Whoa.  This is not

           16  going to work at all.

           17                 (A brief recess was taken.)

           18                 CHAIRMAN NOBLE:  Shall we start again?

           19                 MS. HACHTEL:  Okay, we'll try.

           20                 CHAIRMAN NOBLE:  Oh, you are so good.

           21                 MS. HACHTEL:  Oh, this is exciting.

           22

           23                     CROSS-EXAMINATION

           24  BY MS. HACHTEL:

           25      Q.    Good afternoon, Dr. Littlefield.  I'm Laurie
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            1  Hachtel, with the Arizona State Attorney General's

            2  Office, representing the State Land Department.  And

            3  I've read your reports and heard your testimony.  I

            4  just have some clarifying questions for you this

            5  afternoon.

            6      A.    Okay.  Good afternoon.

            7      Q.    First, I would like to clarify that your

            8  opinion of the Salt River's navigability is limited to

            9  the upstream edge of Roosevelt Lake downstream to the

           10  Salt River's confluence with the Gila River; is that

           11  correct?

           12      A.    That's correct.

           13      Q.    Okay.  So you are not opining in this

           14  proceeding on State's Segments 1, 2 or the upstream

           15  half of Segment 3; is that correct?

           16      A.    Yeah, I didn't treat the river in segments,

           17  and to be frank, I don't remember precisely where the

           18  boundaries are for those segments in the State's

           19  treatment of the river.  Generally speaking, I know

           20  that Segments 1, 2 and 3 are above Roosevelt Dam, but I

           21  don't know where the cutoff is.

           22            But I am only opining from the inundation

           23  flood line of Roosevelt Dam downstream.

           24      Q.    Okay.  Dr. Littlefield, you aren't presenting

           25  yourself as an expert in hydrology or geomorphology,
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            1  are you?

            2      A.    No.

            3      Q.    And are you presenting yourself as an expert

            4  on historic boats?

            5      A.    No.

            6      Q.    How about historic boating in general --

            7      A.    No.

            8      Q.    -- if there's a difference?

            9            How about modern boating?

           10      A.    No.

           11      Q.    And your boating research in your reports,

           12  was that limited to examining the boats on the Colorado

           13  River?

           14      A.    In terms of the historical boating

           15  discussion, largely on the Colorado River; but I do

           16  discuss some boating attempts and actual boating on the

           17  Salt River itself, similar to what we've just been

           18  going through.

           19      Q.    To the extent they're referenced in the

           20  historical boating accounts, for instance, like the

           21  ones 1 through 25 that you just went through this

           22  morning?

           23      A.    Correct.

           24      Q.    And did you conduct any historical boating

           25  research in preparation of any of your reports or
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            1  updates?

            2      A.    I'm sorry, I couldn't hear your question.

            3      Q.    Did you conduct any historical boating

            4  research in preparation of your reports or updates?

            5      A.    Only the material that was discussed in my

            6  section on the Colorado River.

            7      Q.    And did you rely on any other expert for that

            8  information?

            9      A.    No.

           10      Q.    And did you talk to any historical boating or

           11  boating experts in preparation for your reports or

           12  testimony here today?

           13      A.    No.  I've met Mr. Newell or Dr. Newell, who I

           14  understand will be testifying later; but I just briefly

           15  met him when he was here for one day at the last

           16  session, and I have not discussed anything with him

           17  relating to historical boating.

           18      Q.    I noticed in your 2015 re -- kind of -- I'm

           19  going to call it an update report.

           20      A.    You mean 2014?

           21      Q.    No, this.  I think it's July 15th, 2015.

           22      A.    Oh, the declaration.

           23      Q.    The declaration.

           24      A.    Yes.

           25      Q.    In Paragraph 58.
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            1                 MS. HACHTEL:  Can't hear, Joe?  Is that

            2  better?

            3                 MR. SPARKS:  Yeah.  Thank you.

            4  BY MS. HACHTEL:

            5      Q.    You use a phrase in that, in Paragraph 58,

            6  says "the state of boating technology," and you say "as

            7  it was used on the Colorado River."

            8            I was wondering if you could tell me, in

            9  Paragraph 58, what you meant by a state of boating

           10  technology there?

           11      A.    I discussed, essentially, three or four

           12  examples of boating on the Colorado River.  There was

           13  the Ives account, which I believe was the 1850s, and he

           14  took a small steamboat up the Colorado to determine how

           15  far it was navigable.  I don't recall what the draft

           16  was, but I think it was 1 or 2 feet or something like

           17  that.  In any event, my report has the details of what

           18  the craft -- how large it was and so forth.

           19            I also discussed the Wheeler expedition,

           20  which was, I think, 10 or 20 years later, where Wheeler

           21  was sent, as part of his exploration of the West, to go

           22  upriver on the Colorado, again, to determine the limits

           23  of navigation, navigability on the Colorado.  And he

           24  took ore-driven dories.  And I also discussed the two

           25  John Wesley Powell voyages through the Grand Canyon,
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            1  which also involved dories.

            2      Q.    So your reference there to boating technology

            3  was pointing out those particular types of boats used

            4  in those three expeditions on the Colorado River --

            5      A.    That's correct.

            6      Q.    -- would that be correct?

            7            In your Lower Salt report, when you're

            8  discussing boating on the Lower Salt, you concluded

            9  that it was the exception, based on the river's

           10  unpredictable nature; and I wondered what effect did

           11  you factor, if any, for the damming and diversions of

           12  the river's flow on boating?

           13      A.    Could you rephrase that?

           14      Q.    Sure.  On Page 1 of your Lower Salt report,

           15  you say that instances of boats being floated on the

           16  Salt River were the exception, rather than the rule,

           17  due to the extremely unpredictable nature of the river.

           18      A.    You're on Page 1?

           19      Q.    Uh-huh, of your Lower Salt report.

           20      A.    Okay.  Correct.

           21      Q.    And my question is, what effect, if any, did

           22  you factor in for the damming and diversions on the

           23  Salt for the effect on boating, so what effect did the

           24  dams and diversions on the Salt River have on boating,

           25  and did you take that into consideration?
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            1      A.    I'm simply relating what the people on the

            2  scene expressed about their view about the Salt River.

            3  And one of, I think, the most important points that I

            4  could make on that particular question is that,

            5  generally speaking, virtually no one at the time

            6  thought the river was susceptible of navigation.  And,

            7  in fact, as all these dams were being built on the

            8  river, including Roosevelt and then all the other

            9  diversion dams below Roosevelt, I did not find even one

           10  instance, out of many hundreds, if not thousands, of

           11  historical documents of anyone complaining that these

           12  dams were going to in any way interfere with

           13  navigation.

           14            So, to me, that simply stated that the impact

           15  of the dams couldn't have had any impact on

           16  navigability because there was no one interested in

           17  navigating the river, other than a few joyriders.

           18      Q.    I'm probably getting ahead of myself on my

           19  questions, but that just brings something to mind that

           20  I thought, well, let's just discuss it now.  And that

           21  is, did you find any document in the tens of thousands

           22  of documents that you looked at that said the Salt

           23  River was irrigated solely because it couldn't be

           24  navigated?

           25      A.    It was irrigated because it could not be


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 17      03/10/2016
                                                                      3756


            1  navigated?

            2      Q.    Right.  In other words, people who were there

            3  at the time or in government reports basically said the

            4  only thing we can do with this river is irrigate it, or

            5  I mean we can't boat it, so we're going to irrigate it.

            6  Is there such a document?

            7      A.    I didn't find any documents to that

            8  particular point.  Obviously there were instances of

            9  people attempting to navigate it, but in terms of --

           10  and also use it for commercial purposes, such as Hayden

           11  bringing logs down.  But I didn't find anything that

           12  specifically said, since this river is worthless for

           13  navigation, we're just going to take the water and use

           14  it for irrigation.

           15      Q.    Okay.  Thank you.

           16            You had also stated that the river was

           17  blocked by obstacles, both natural and manmade; and I

           18  was wondering if you could explain what obstacles

           19  you're referring to and how each of those affected the

           20  river?

           21      A.    There are obviously rapids, principally in

           22  the canyon below where Roosevelt Dam was constructed.

           23  Many of the newspaper articles that I covered in my

           24  direct testimony referred to various rocks and sand

           25  bars and other things that the boats got hung up on.
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            1  And then beginning in about 1865, there were the

            2  construction of various diversion dams, starting I

            3  think with the Swilling Ditch.  And I couldn't give you

            4  a list of them all in order, but there are a large

            5  number of other diversion dams going up the Salt River

            6  up toward the Granite Reef Dam, where Granite Reef Dam

            7  was eventually constructed.

            8      Q.    I want to focus on your CV for a second and

            9  ask you a couple questions in regards to that.

           10      A.    My CV?

           11      Q.    Uh-huh.

           12      A.    Okay.

           13      Q.    I noticed that you were previously retained

           14  as an expert for the -- on the Salmon River by the

           15  State of Idaho; is that correct?

           16      A.    That's correct.

           17      Q.    And then did you write a navigability report

           18  in that, for that job?

           19      A.    I can't comment on that.  That's confidential

           20  still.

           21      Q.    Would you consider, if I asked you questions

           22  about particular facts about your work on that river,

           23  would be confidential as well?

           24      A.    Yes, they would be.

           25      Q.    And you wrote your Master's thesis on the
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            1  Rio Grande; is that correct?

            2      A.    No, I wrote my Master's thesis on -- well,

            3  the title is "A History of the Potomac Company and Its

            4  Colonial Predecessors."  My Ph.D. dissertation was on

            5  the Rio Grande.

            6      Q.    Sorry.  That's right.

            7      A.    Yeah.  Did you want to talk about the Ph.D.?

            8      Q.    The Rio Grande, yes, please.

            9      A.    Okay.

           10      Q.    Then do you recall what evidence was

           11  submitted to the U.S. Supreme Court in the Rio Grande

           12  decision that the river was nonnavigable?  Do you

           13  recall?

           14      A.    No, I -- it's been a long time since I've

           15  looked at that.  The dissertation was turned into my

           16  book, published in -- with a lot of additional

           17  research, published in 2008.  It was entitled "Conflict

           18  on the Rio Grande:  Water and the Law."

           19            But I don't remember the specifics of what --

           20  you're talking about the second U.S. Supreme Court

           21  case?

           22      Q.    Uh-huh.  I think it's the 1899 one, perhaps.

           23  And then I just wondered, do you recall any boating

           24  evidence that you came across on the Rio Grande for

           25  your -- as part of your work?
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            1      A.    The only -- my recollection of the

            2  navigability issue on the Rio Grande related to

            3  floating telephone poles or logs on the portion of the

            4  river above El Paso.  But what the Supreme Court

            5  decided in that 1899 decision, I don't specifically

            6  remember.  I do remember it was a landmark in relation

            7  to navigability, but I just don't remember the details

            8  about it.

            9      Q.    Your reports address the time period from the

           10  mid 19th century, when there were already diversions

           11  happening on the Salt River, right?

           12      A.    Yes, from about the early 1860s onward, until

           13  shortly after statehood.

           14      Q.    Did you consider, in forming your opinion,

           15  any prediversion condition of the river?

           16      A.    You're talking about the natural and

           17  ordinary?

           18      Q.    That's correct.

           19      A.    No.  I'm not a hydrologist, and I wouldn't

           20  know how to interpret those kinds of information.  My

           21  historical evidence really -- my opinions are really

           22  drawn from the opinions of the parties on the scene,

           23  the people who lived there during the 50 or 60 or 70

           24  years that I cover and who expressed an opinion about

           25  what the river was like, both in terms of irrigation,
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            1  as well as the few handful of times that they attempted

            2  to float boats on the river.

            3            But, you know, I did not attempt to do any

            4  work in hydrology about what the river was like without

            5  any dams.

            6      Q.    Did you encounter or find any specific

            7  evidence of the river in its ordinary condition?

            8      A.    Evidence?

            9      Q.    Uh-huh.

           10      A.    Without dams?

           11      Q.    I would say ordinary, I mean without flood or

           12  drought.

           13      A.    Oh.

           14      Q.    Unless that means a different -- maybe you

           15  should first tell me what you think ordinary means.

           16      A.    Ordinary means not extraordinary, so no

           17  extreme flows.  At least this is what I've gotten out

           18  of the previous testimony; no extremely high flows and

           19  no extremely low flows.

           20      Q.    Did you have any evidence, specific evidence,

           21  you could point me to that addresses the river in that

           22  condition?

           23      A.    My recollection is, is that in some of the

           24  government reports that were published in the late

           25  1800s and in the early 1900s, there were various
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            1  tables, like the USGS reports and the like, that

            2  discussed monthly flows, yearly flows and the like;

            3  but, again, since I'm not a hydrologist, I did not

            4  attempt to interpret those charts.

            5            I did note that the text parts of those

            6  reports frequently contained phrasing about how the

            7  river was erratic and either dangerous during flooding

            8  or periodically dry, and I believe those are in my 2014

            9  reports.

           10      Q.    You would agree with me that the natural

           11  condition of the river then is without the effects of

           12  man, so prediversion, predam; would that be your

           13  understanding?

           14      A.    That's correct.

           15            Could I request that we maybe turn the lights

           16  up a little bit if we're not looking at the screen?

           17      Q.    Absolutely.

           18      A.    Because all I'm getting from you is I can

           19  only see a silhouette because of the lighting of the

           20  window behind you.  And it also would help me looking

           21  at my report.

           22            Much better.

           23      Q.    So as far as the natural condition, can you

           24  point me to any evidence in your report of the river

           25  prior to manmade diversions?
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            1      A.    No.

            2      Q.    And have you ever inspected the river in

            3  person?

            4      A.    Yes, I have.  I have been all along the river

            5  from Roosevelt Lake, down the Apache Trail, all the way

            6  down the river to -- at least as far as I could go by

            7  public road, to near the confluence with the Gila.  And

            8  I've also had a helicopter tour of the river, as well

            9  as the Tonto Basin.  It was provided by the Salt River

           10  Project.  Both of those were done quite some years --

           11  quite a few years ago, though.

           12      Q.    Have you ever been on the river in a boat?

           13      A.    No.

           14      Q.    Let me follow up on that.  Do you have any

           15  boating experience?

           16      A.    Very limited.  I used to own a canoe at one

           17  point, but I only used it recreationally on some local

           18  lakes in California, and I used a rowboat and canoes

           19  when I was in Boy Scouts, obviously, at this point,

           20  many decades ago.

           21      Q.    Can primary sources have a particular bias in

           22  them or a purpose that could possibly distort the truth

           23  about a river, in your opinion?

           24      A.    Absolutely.  Sometimes it -- which is why one

           25  needs to examine a particular historical question,
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            1  coming at it from as many different perspectives as

            2  possible, because unquestionably historical figures had

            3  their own personal biases or axes to grind, and so you

            4  can't just take them at face value as the objective

            5  truth.  You need to back them up with multitudes of

            6  other evidence to be able to determine if there is a

            7  bias, and if so, what.

            8      Q.    You had testified that you had reviewed tens

            9  of thousands of documents throughout your work over the

           10  last 20 years on the river and that you collected and

           11  placed the most significant documents in a database.

           12            I was wondering if you could tell me what --

           13  how you define significant?  You're looking at tens of

           14  thousands of documents and then you're identifying

           15  particular ones as significant.  What does that mean?

           16      A.    Well, first of all, let me clarify one thing.

           17  I did not put the documents themselves into the

           18  database.  What I put into the database was an abstract

           19  of the documents.

           20            Frequently, the abstract would be direct

           21  quotations from the document of passages that I thought

           22  were particularly relevant to how historical parties

           23  viewed the river.  Other times it might have been a

           24  summary of what these individuals or government

           25  agencies were saying about the river.  But the
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            1  documents themselves did not go into the database.

            2            And with regard to your question about how I

            3  determined the significance, I was tasked with shedding

            4  light on what historical parties thought about the Salt

            5  River vis-à-vis navigation or navigability.  And while

            6  there were certainly way more than tens of thousands of

            7  documents that might have had some commentary about the

            8  Salt River, in my view not all of them were especially

            9  relevant to shedding light on that topic.  And so one

           10  of the tests that I developed intellectually was to ask

           11  the question does this provide significant information

           12  about what this particular historical individual

           13  thought about the Salt River.  And if it did, then I

           14  abstracted it into my database.

           15      Q.    Did you say earlier, when you were on your

           16  direct, that you had read the transcript of

           17  Dr. August's testimony?  I don't remember.

           18      A.    I don't think I have.  I probably have it and

           19  just haven't read it yet.

           20      Q.    When Dr. August testified in, I think it was

           21  February, he said when he was determining whether to

           22  rely on a particular source, let's say a newspaper

           23  article, he would look and decide if he knew the

           24  editor.  Apparently some editors, in his opinion, were

           25  more reputable than others.  And it would take him, he
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            1  said, quite a while -- I don't know if he said weeks or

            2  a month -- in order to examine an account to determine

            3  if it was credible or worth relying on.

            4            And I was wondering what you thought of that

            5  process and if that's something that, based on your

            6  training and education and experience, an approach that

            7  you do as well?

            8      A.    Then I must have read his transcript, because

            9  I remember that testimony.

           10      Q.    Okay.

           11      A.    I was not present for the testimony.

           12            He apparently focused more on -- well, let me

           13  back up here.  19th century newspapers, as I discussed

           14  earlier, were heavily booster papers.  They tended to

           15  be positive and upbeat, because they wanted to be sold

           16  in their local communities, and that's what people

           17  wanted to read.

           18            And, also, 19th century newspapers were

           19  extremely political, much more so than newspapers

           20  today, even though one might think of, say, the

           21  Washington Post as a liberal paper and perhaps the Wall

           22  Street Journal as a conservative paper.  Political

           23  papers of the 19th century or newspapers were way, way

           24  more openly, clearly open about what their particular

           25  biases were.
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            1            But my approach was really not so much to

            2  look at what the editor's personal views, political

            3  views or otherwise, were; but, rather, to determine

            4  whether something that was said in the paper about the

            5  Salt River conveyed useful information about what

            6  historical parties thought of the Salt River.

            7            And, again, as I've said several times, I

            8  didn't just always take it at face value.  I attempted

            9  to corroborate that with many other types of documents.

           10  So his approach may have been a little different and

           11  for different reasons, but that's the way I approached

           12  it.

           13      Q.    Do you recall in your research what

           14  percentage of the documents that you examined were

           15  patents from --

           16      A.    Land?  You're talking about Federal patents?

           17      Q.    You can include Federal and State together,

           18  as a percentage.

           19      A.    The percentage of the documents?

           20      Q.    Of the total.  Like if you're looking at your

           21  total research, the percentage of that, would be your

           22  estimate, was focused on patents, Federal and State?

           23      A.    Well, as I indicated in my testimony, I

           24  looked at every single patent, Federal patent, that

           25  overlay or touched the Salt River according to several
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            1  historical mapping sources, and I did the same for the

            2  State patents as well.

            3            There were roughly 200 or 250 historical

            4  patents, Federal patents, and each one of those had a

            5  patent file associated with it.  And the patent file

            6  could have as few as maybe a half dozen documents or,

            7  if there was something disputed about the patent

            8  historically, it could have hundreds, if not thousands,

            9  of pages if there was like, say, a trial transcript or

           10  something like that.

           11            I don't think that the key test is

           12  necessarily the percentage of the documents in terms of

           13  interpreting their significance.  I think what is

           14  significant about them is that they reflected the views

           15  of many hundreds of individuals, including the people

           16  who applied for the patent, the witnesses that they

           17  brought back with them when they came back a couple

           18  years later to, as the phrase went, prove up, as well

           19  as the U.S. Federal General Land Office officials that

           20  would sanction the approval of the patent.

           21            So I think the significance of them is not

           22  merely the number of pages, but, rather, the shear

           23  number of historical views, if you will, by the many

           24  historical parties expressing their opinions throughout

           25  all those documents.
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            1      Q.    And we'll cover patents in just a little bit.

            2  I won't jump ahead to that.  But I was wondering if you

            3  know the physical characteristics of the Colorado,

            4  meaning do you know if the Colorado is prone to floods

            5  and droughts?  And I'm talking back at the time of

            6  statehood or before, not currently.

            7      A.    Oh, absolutely.  The Colorado was notorious

            8  for flooding before the large dams were built on the

            9  river.  I don't know the extent to which drought may

           10  have affected it.  I would suspect probably less so

           11  than the Salt River.  But the Colorado was extremely

           12  well-known for severe flooding.

           13      Q.    How about do you know if the Colorado was

           14  also subject to seasonal variation in flows?

           15      A.    I don't know the specifics on it, but I would

           16  assume so.

           17      Q.    Do you know if the Colorado had obstacles on

           18  it, such as sand bars?

           19      A.    Yes.  I mentioned at least one or two; the

           20  J.C. Ives voyage, where they had to line the boat

           21  standing on the shore and pulling it up over the

           22  obstacle.

           23      Q.    And obviously it had rapids too, right?

           24      A.    Yes, it does.

           25      Q.    If people in the Salt River Valley had
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            1  started discussing or promoting the river's use for

            2  navigation, rather than irrigation, would that have

            3  been a potential threat to securing Federal funding for

            4  the reclamation efforts?

            5      A.    I would expect that -- this is purely

            6  hypothetical, but I think I can answer it based on

            7  historical facts that relate to the Reclamation Service

            8  and issues that touched on the construction of the Salt

            9  River Project and Roosevelt Dam.

           10            One aspect of that project, which I cover in

           11  my Lower Salt River report, that was highly

           12  controversial was the question of how was it going to

           13  be paid for.  And I don't remember the specifics of it.

           14  It's in my 2014 report.  But, basically, it broke down

           15  to how much were the people who were going to receive

           16  the irrigation water, how much were they going to pay

           17  back to the Reclamation Service.  And the Reclamation

           18  Service held a really large number of meetings, as I

           19  recall, which were apparently heavily attended.  And,

           20  again, it's discussed in my report.  And had the

           21  potential at least for perhaps delaying the

           22  construction of the project or interfering with it if

           23  some sort of agreement couldn't be reached.

           24            And to go to your hypothetical question,

           25  there was nothing similar that I saw relating to
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            1  navigational interests and how their interests might

            2  interfere with irrigation diversions.

            3      Q.    I saw in your report, in, I think, the Upper

            4  Salt report Page 66 and in the Lower Salt report

            5  Page 156 -- I'll tell you what I'm referring to. --

            6  that the feds were anxious about the outcome of the

            7  Hurley v. Abbott lawsuit because it could affect the

            8  amount of water that would be potentially stored behind

            9  the reservoir.

           10      A.    Is that a question?

           11      Q.    I'm getting to it.

           12      A.    Okay.

           13      Q.    So based on that, wouldn't the reaction of

           14  the feds be negative if there was a movement for

           15  leaving water in the river for navigation?

           16      A.    I haven't read that section of my report

           17  recently, but you're referring to the Hurley v. Abbott

           18  case, the Kent Decree in 1910, I think it was.

           19      Q.    Uh-huh.

           20      A.    And, yes, the Reclamation Service was

           21  concerned with the outcome of that case because

           22  depending on how much water was awarded -- it was an

           23  appropriation case, and how much water was awarded

           24  would have an impact on how much water the Reclamation

           25  Service could store and/or distribute through Granite
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            1  Reef Dam and Roosevelt Dam.

            2      Q.    The feds didn't want to spend a lot of money

            3  building a reservoir if there were going to be hang-ups

            4  with the amount of water that would be stored; wouldn't

            5  that be correct?

            6      A.    Correct.

            7      Q.    And am I correct in noting that you conducted

            8  some research in the SRP Archives?

            9      A.    In what?

           10      Q.    The SRP Archives.

           11      A.    Yes, a long time ago, when I first did the

           12  research, I think in 1996, I did research in the Salt

           13  River Project Archives.  I don't think I did any

           14  additional for the 2003 or '4 or whatever that report

           15  is, and I know I didn't do anything additional there

           16  for the most recent updating of my reports.

           17      Q.    Were you able to personally go through files

           18  and databases there, or was your research access

           19  limited while you were there?

           20      A.    I was not limited in any way.  They took me

           21  into the archives and basically showed me what their

           22  indexing system was, and they said, "Here are the

           23  indices.  Here are where the records are.  Go at it."

           24  And they also were kind enough to offer the time and

           25  expertise of their archivists in case I couldn't figure
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            1  things out on my own.  So I was not limited in any way.

            2      Q.    On Page 5 of your Lower Salt report, you

            3  discuss some of the search terms that you had used in

            4  your research.

            5      A.    Yes, I see that.

            6      Q.    I was wondering if you -- I didn't list it

            7  here.  Did you also search the word boat?

            8      A.    Just as the word boat?

            9      Q.    Uh-huh, just the word boat.

           10      A.    That would have brought up so many, probably

           11  gazillions of options, that it would have been

           12  worthless to search a word like boat.

           13      Q.    Well, I would assume you would put the word

           14  boat with Salt River, not -- excuse me, not just boat,

           15  just generally; but in relation to some of the other

           16  terms that you list here on Page 5.

           17      A.    You need to understand what these terms were.

           18  These were just starting points for the research until

           19  I came to understand just the broad outlines of the

           20  historical topic at hand.

           21            In terms of finding boats in relation to the

           22  Salt River, in my view the more beneficial approach

           23  would be to search terms relating to the Salt River

           24  directly, which would then thereby produce the records

           25  that happened to also deal with boats.
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            1      Q.    And what would those search terms be that

            2  would bring up that and more, in your opinion?

            3      A.    Originally when I did my search work, the

            4  finding aids, which are basically indices of how

            5  different archives structure their collections, those

            6  finding aids were originally housed at the respective

            7  archives, and there were all manners of how those

            8  finding aids were constructed.  Some were much more

            9  detailed than others.

           10            You should also understand that finding aids

           11  don't provide the specifics about individual documents.

           12  They're more like -- if you're lucky, they might be a

           13  listing of file tab folder headings, or in many cases

           14  they might be just general, you know.  And depending on

           15  the archive you're in, there might be just a box label

           16  that might be labeled "Salt River," and there might not

           17  be anything else broken out of it.  And then the way

           18  one goes and sees if there's anything about navigation

           19  in the Salt River or boats is simply to go through all

           20  of it.

           21            But the original finding aids were at the

           22  archives, and you had to go use the original finding

           23  aids the way they existed, and as I said, some were way

           24  more detailed than others.

           25            Since that time, probably in about the past
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            1  10 or 15 years, a lot of those finding aids have become

            2  more refined as archivists have structured them better,

            3  and their motivation for doing that is because many of

            4  the archival finding aids are now online.  So rather

            5  than having to go to an archive just to determine if

            6  they had anything worthwhile, you now can look at the

            7  finding aids from their office computer, and you can

            8  see the listing of the topics that they're -- as they

            9  exist in a particular archive.  And then you can make a

           10  determination of whether or not to go look at that

           11  archive within those folder headings or box headings or

           12  whatever.

           13            So, basically, at the beginning of the

           14  research I just kept a name that -- a list of terms

           15  that were clearly relevant, such as Salt River, Granite

           16  Reef, navigation, navigable, irrigation, floods,

           17  Roosevelt, the names of canals, that kind of thing, and

           18  gradually just sort of refined the list as time went

           19  on.

           20      Q.    So from what I hear what you're saying,

           21  there's not a one size fits all way of searching that

           22  you would use the same terms over and over again; it

           23  was dependent on a particular source you were

           24  researching?

           25      A.    Correct.  And, in fact, in some cases at
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            1  archives, they may -- the archive might have its own

            2  independent list of terms as part of its finding aid,

            3  and so one of the things you learn to do as a historian

            4  is you adjust your approach, depending on where you

            5  are, to deal with the specific circumstances.

            6            I can remember, for example, when I did

            7  historical work at the Arizona Historical Foundation,

            8  which no longer exists, but was here in Phoenix, as I

            9  recall, they had a card catalog, similar to the

           10  old-fashioned card catalogs you would find in

           11  libraries.  And the archivists there had typed up

           12  individual cards with headings on them, and you would

           13  look at the terms that you thought would most likely be

           14  useful, and then those cards would tell you go look at

           15  the such and such collection, the Hayden papers, for

           16  example.

           17            Other places would be much more general, but

           18  you basically -- you're right, there's no size that

           19  fits all.  You just shift your approach depending on

           20  where you're working.

           21      Q.    And as you mentioned and everyone knows, as

           22  things have become online and research can be conducted

           23  from our office, rather than having to go in person,

           24  for some references or resources, in your search of

           25  those computerized records, did you use the word, let's
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            1  say, Salt River and boat?  Like how -- did you change

            2  your search for -- when you're using those online

            3  resources, to cast a larger net, potentially?

            4      A.    Yes.  The short answer is yes, both in

            5  relation to historical newspapers, as well as, say,

            6  Google Books.  Google Books, from a historian's

            7  perspective, are extremely useful because a lot of the

            8  historical older published works are no longer covered

            9  by copyright, and so they will show up the entire

           10  published work, and because Google Books can be keyword

           11  searched within an individual book, it may bring up a

           12  particular book that you would never think to look in

           13  if you went to a library.  You know, it might be a

           14  biography of some unknown person who happened to live

           15  in the Salt River area, and not a famous person like

           16  the Haydens, but just someone who happened to live here

           17  and published their own personal diary or something.

           18            So Google Books and newspapers are extremely

           19  useful, and I did a large number of variable term

           20  searches, combining boolean searches, meaning and or or

           21  combinations, and included most of those new results in

           22  the most recent report.

           23      Q.    And do you recall in that, did you use search

           24  terms such as, for instance, canoe or trapper,

           25  something -- those are just two examples.
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            1      A.    I did not use canoe or trapper, again,

            2  because they're so nonspecific that they would have

            3  turned up if not hundreds of thousands of hits; and,

            4  again, the -- one of the things you have to learn about

            5  searching is that trapper or canoe with Salt River is

            6  going to get you the same number of hits,

            7  quote/unquote, that you would get just using Salt

            8  River, because trapper and canoe most likely are going

            9  to show up, if it's in relation to the Salt River, in

           10  your larger search of Salt River.

           11            And this is all hypothetically speaking,

           12  but -- so, in other words, you don't need the kind of

           13  refinement that you're talking about to do those

           14  searches.  You just need to know which terms are going

           15  to be the most likely ones to bring up anything about

           16  the Salt River, including trapper and canoe.

           17      Q.    In your direct you went through 25 boating

           18  accounts or historic, I should say, newspaper accounts.

           19  Did you come across those accounts when you were

           20  conducting your own research?

           21      A.    My recollection is some of them I did.  I

           22  think the Day boating account appears in my report.  I

           23  don't believe all of them appear in my report.  And I

           24  think on the opposite side of that, I think I have some

           25  boating accounts in my reports that are not covered by


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 17      03/10/2016
                                                                      3778


            1  the boating accounts in Mr. Fuller's report or

            2  PowerPoint.

            3      Q.    And why didn't you include those accounts

            4  that -- to the extent that the -- of the 25 that you

            5  went through in your direct in your report?

            6      A.    Because I didn't find them.

            7      Q.    Okay.

            8      A.    I did not see the 25, the list of 25, until

            9  Mr. Fuller did his PowerPoint, and that was after I had

           10  prepared my report.  And he obviously found some

           11  reports, newspaper accounts, that I didn't find, and

           12  vice versa.

           13      Q.    I want to discuss your standard for

           14  navigability and what's required for, in your opinion,

           15  for a river to be navigable.

           16            If someone gets injured or dies during a

           17  boating account trip, in that opinion, does that

           18  reflect on navigability for you?

           19      A.    The emphasis that I tried to put on

           20  navigability in my report is not so much what my own

           21  opinion is about navigability, but, rather, what the

           22  historical parties that I describe, what their opinions

           23  were about navigability and/or navigation.

           24            Cumulatively, I think they present a very

           25  clear picture, both in terms of actual navigation and
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            1  navigability, that the Salt River was not regularly

            2  navigated, at least not to make it reliable, nor was it

            3  susceptible, at least in the opinion of historical

            4  parties.

            5            I don't really have a specific opinion about

            6  navigation and navigability, because that's not what I

            7  tried to do.  I'm simply voicing what I think hundreds

            8  of people, historically speaking, pointed out by all of

            9  the various documentation that they created about the

           10  river.

           11      Q.    So if you came across -- and we know, I think

           12  it's Major Spaulding who -- he shoots himself in a boat

           13  by accident.  When you came across that account, the

           14  fact that he was injured and died in a boat, that did

           15  not sway you in your conclusion as to whether that

           16  account was evidence of navigability or

           17  nonnavigability, based on that event?

           18      A.    First of all, I don't think I have the Major

           19  Spaulding account in my report.  I may be wrong.

           20            But, secondly, I don't think the Major

           21  Spaulding newspaper account reflects much at all about

           22  navigation or navigability, except to the extent that

           23  there was a diversion dam that caused him to apparently

           24  trip and discharge his weapon.  So to the extent that

           25  that account sheds any light at all on navigation or
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            1  navigability, I think it's very small.

            2      Q.    So you don't -- you haven't formed an opinion

            3  whether there's a required boat for a river to be

            4  navigable?

            5      A.    Only to the extent of my discussion of the

            6  types of watercraft that historical parties along the

            7  Salt River attempted to use, with various degrees of

            8  success.  Clearly, the people who were on the scene at

            9  the time were the ones who were the most aware of what

           10  types of watercraft could or could not be used on the

           11  Salt River.  And I think when you look at the entire

           12  historical picture, it's clear that the hundreds and

           13  hundreds of people who were there did not find reliable

           14  navigation or they would have done a heck of a lot more

           15  of it, and nor did they find the river susceptible of

           16  navigation or they would have done it much more

           17  frequently.

           18      Q.    So based on what you just told me, you don't

           19  believe that there has to be a large boat, for

           20  instance, like the ones that were referenced with

           21  Wheeler, Ives, and Powell, as used on the Colorado, to

           22  be used on the Salt; is that correct?

           23      A.    All I can tell you is what the types of the

           24  boats were that were actually tried to be used on the

           25  Salt River to the extent that the descriptions of those
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            1  watercraft exist in the historical record.

            2      Q.    And those were flat boats, skiffs, canoes,

            3  and those were used by people on the Salt River; is

            4  that correct?

            5      A.    That's correct.

            6      Q.    Do you have an opinion whether a boat has to

            7  go up and down a river, rather than across, to be

            8  considered to be navigable?

            9      A.    My understanding, and I'm not an attorney,

           10  but my understanding of the cases that I have read,

           11  which was many years ago, is that the test needs to be

           12  up and down a river, not across it, such as for a ferry

           13  boat.  Ferry boats are essentially means of avoiding

           14  the river, like a bridge.  So -- but I could be wrong

           15  on that.  That's just from reading quite some time ago

           16  about various cases on that point.

           17      Q.    Can you tell me what your definition of

           18  commerce is?

           19      A.    Well, commerce would be being able to make a

           20  living at doing something.

           21      Q.    So you would need to make a profit?

           22      A.    Enough to pay your bills.

           23      Q.    I think that would probably assume a profit

           24  then?

           25      A.    A profit above and beyond your operating
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            1  costs, yes.

            2      Q.    John Wesley Powell's second expedition was

            3  for scientific information and research.  Would you

            4  consider that a commercial use of the river?

            5      A.    Not directly.  He was out there to find out

            6  what was there.  He wasn't out there to determine

            7  whether you could carry on commerce on the river or

            8  not.  That might have been a byproduct.  He didn't know

            9  when he went.  But, you know, I don't think that was

           10  his purpose.

           11      Q.    Would transportation of commercial goods,

           12  let's say agricultural products, in a canoe or flat

           13  boat be considered a commercial use?

           14      A.    Again, I could only tell you what the people

           15  on the Salt River did.  They attempted to do some of

           16  those things, but they attempted it very few and far

           17  between.  And so to the extent that they wanted to find

           18  a commercial use for the Salt River, I think they tried

           19  to do that.  They clearly did that on the Colorado

           20  River.

           21            So, you know, since the Salt River area was

           22  largely agricultural in the 19th and early

           23  20th century, I would assume that any kind of

           24  commercial uses would include carrying agricultural

           25  products.
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            1      Q.    Do you have an opinion if there's a required

            2  depth for a river to be navigable?

            3      A.    The same answer as all the other ones.  It's

            4  what the people at the time thought was navigable or

            5  susceptible of navigation.

            6      Q.    You had mentioned, I think a little earlier,

            7  erratic flow.  How do you define erratic flow when you

            8  use it?

            9      A.    The term erratic, I don't know if it's used

           10  in conjunction with flow or not, but I do know that in

           11  quite a few of the U.S. Government reports that were

           12  published in the late 19th century and early

           13  20th centuries describing the Salt River, either by

           14  itself or as part of the Gila River watershed area,

           15  used that term specifically.

           16            And the way I understood it to mean was that

           17  it had either extremely high flows at certain times or

           18  extremely low flows at certain times and that they were

           19  very unpredictable in terms of when those occurrences

           20  would happen.  So I'm using the language of the

           21  historical parties, not offering my own definition.

           22      Q.    Do you have a definition for flood?

           23      A.    The same answer.

           24      Q.    Okay.  Tell me what you mean by a stream

           25  being useful for transportation on a regular and
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            1  reliable basis.

            2      A.    Parties being able to make a living

            3  transporting goods along the river.

            4      Q.    So do you have an opinion how many days or

            5  months of the year?  Does that matter, or just the

            6  plain profit aspect of it?  So if they could get it

            7  done in two weeks and have a great year and make a

            8  profit and live off of that, that would be sufficient?

            9      A.    I hate to keep coming back to the same

           10  phrase, but I guess it would depend on what the parties

           11  were trying to carry on the river.  Hayden wanted to

           12  bring logs, and, you know, I suppose hypothetically he

           13  could bring a whole lot of logs down in one log drive,

           14  if he had ever managed to do it, enough to keep his

           15  sawmill busy all year-round.

           16            On the other hand, there might have been

           17  people who wanted to convey crops for a good portion of

           18  the year.  So I guess it would depend on what the

           19  product was and what the profit potential was.  But,

           20  again, the historical parties appeared to try numerous

           21  times to use the river for such purposes and never

           22  found it suitable for doing so in order to make a

           23  profit and make a living at it.

           24      Q.    Is it your opinion, if there is a road that

           25  is next to the river, that that makes the river
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            1  nonnavigable?

            2      A.    No, it certainly doesn't.  There are

            3  obviously places in the United States and in the West

            4  where roads parallel navigable rivers.  But I do think

            5  that it is supplementary evidence that if you have a

            6  road roughly paralleling a stream where parties are

            7  unable to use it reliably to convey commerce, the

            8  logical conclusion is, is that commerce is going by

            9  some other means.  And if there's a map showing a road

           10  or a railroad, then I think that backs up the idea that

           11  they weren't doing it regularly on the river.

           12            And I think I mentioned, in relation to one

           13  of Mr. Fuller's newspaper articles, the commentary that

           14  was made, I think it was in a Yuma paper, about how

           15  expensive it was to transport goods by stagecoach or

           16  freight wagons and how, if they could have made a go of

           17  it transporting it on water, it would have been far

           18  preferable because the rates would have been much

           19  lower.

           20      Q.    In your Lower Salt report, you stated that

           21  the constructions of canals and dams on the river is

           22  one of the most important pieces of evidence indicating

           23  nonnavigability of the river.

           24            Can you explain that conclusion, please?

           25      A.    Can you tell me where you're referring to?
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            1      Q.    Sure.  It's on Page 219 of your Lower Salt

            2  report.

            3      A.    I actually had to bind this in two parts

            4  because I couldn't find a place that would bind it in

            5  one, so I may have to jump back and forth here.

            6      Q.    No problem.

            7      A.    But the pagination is the same.

            8                 CHAIRMAN NOBLE:  Laurie, so that someone

            9  doesn't get hurt from falling over, could we take a

           10  break?

           11                 MS. HACHTEL:  Oh, yes.  I don't want

           12  anyone injured.

           13                 THE WITNESS:  Shall we answer that when

           14  we come back?

           15                 MS. HACHTEL:  Yeah, that would be great.

           16  Thank you.

           17                 (A recess was taken from 3:52 p.m. to

           18  4:06 p.m.)

           19                 CHAIRMAN NOBLE:  Are we ready?

           20                 MS. HACHTEL:  I am.

           21                 Are you ready, Dr. Littlefield?

           22                 THE WITNESS:  I'm ready.

           23                 CHAIRMAN NOBLE:  Let's go at it.

           24  BY MS. HACHTEL:

           25      Q.    Dr. Littlefield, right before the break I had
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            1  asked you a question.  Do you remember it, or do you

            2  want me to restate it for you?

            3      A.    Please restate it or repeat it back.

            4      Q.    Sure.  It concerned Page 219 of your Lower

            5  Salt report and that -- are you on that page right now?

            6  Do you have it in front of you?

            7      A.    Yes, I am.

            8      Q.    That last paragraph that starts with "The

            9  constructions of canals and dams on the river is one of

           10  the most important pieces of evidence indicating the

           11  non-navigability of the Salt River," and I was just

           12  wondering what your basis for that conclusion is?

           13      A.    If you just go on and read the rest of the

           14  paragraph continuing onto Page 220, it just essentially

           15  indicates that not only when the Reclamation Service

           16  got involved in building Roosevelt Dam and Granite Reef

           17  Dam, but in the decade or so before, when the Hudson

           18  Reservoir and Canal Company was proposing to build the

           19  dam and diversion works, nobody -- even though there

           20  were notices that made these activities public and were

           21  widely known, nobody objected to building these works

           22  on the basis that they were going to interfere with

           23  navigation.  And in my view, they certainly would have

           24  objected if they had viewed navigation or navigability

           25  to be a significant factor on the Salt River.
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            1      Q.    So it's -- that statement relates to the

            2  perception of the people that were there and not using

            3  it for navigation and dam -- diverting it?

            4      A.    Correct.  It would be the parties on the

            5  scene.

            6      Q.    Would you agree if a primary use of the river

            7  is irrigation, that that would impact the use of boats

            8  on the river?

            9      A.    If there were diversion dams, certainly, and

           10  also if water was being taken out even without

           11  diversion dams.

           12      Q.    You mean through canals and things like

           13  irrigating canals?

           14      A.    Correct.

           15      Q.    And then did you conduct a susceptibility

           16  analysis to forming your conclusion?

           17      A.    Not a hydrological one.  My susceptibility

           18  analysis is whether the people on the scene felt it was

           19  susceptible of reliable navigation, which they clearly

           20  did not think it was.

           21      Q.    So your susceptibility analysis was limited

           22  to the perceptions of the people on the ground that

           23  were there, essentially?

           24      A.    The hundreds and hundreds of people, who all

           25  looked at the river, and only a tiny handful attempted
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            1  to use the river, and of the hundreds and hundreds of

            2  others, they all reached the same conclusion.  It

            3  wasn't susceptible of navigation.  And, you know, our

            4  ancestors weren't all fools, just to repeat a phrase I

            5  used the other day.  I mean they knew what they saw,

            6  and they did not see a river that was navigable.

            7      Q.    Based on your review of the Kent and Kibbey

            8  decisions, is it your opinion that the principles of

            9  prior appropriation would preclude a river from being

           10  navigable?

           11      A.    That the principles of prior appropriation

           12  would preclude --

           13      Q.    As applied in the Kent and Kibbey decisions

           14  would preclude it?

           15      A.    Meaning if there were appropriative claims

           16  along the river --

           17      Q.    Uh-huh.

           18      A.    -- the river could not be navigable?

           19      Q.    Correct.

           20      A.    No, that's clearly not the case.

           21            I can offer an example of another project

           22  that I'm working on that is not confidential that

           23  involves the San Joaquin River in Central Valley, the

           24  Delta.  And there there were many appropriative water

           25  rights claims along the San Joaquin River, and the
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            1  San Joaquin was, along with the Sacramento rivers, was

            2  widely viewed as being navigable.

            3            So the answer to your question with regard to

            4  the Salt River is that simply because there are

            5  appropriations does not preclude it from being

            6  navigable.

            7      Q.    Do you know what the population of the Salt

            8  River Valley was in 1865?

            9      A.    Native Americans and European?

           10      Q.    How about Euro settler -- the Euro-American

           11  settlers?

           12      A.    No, I don't know.

           13      Q.    Would you imagine that it -- would you

           14  describe the Salt River Valley in 1865 as sparsely

           15  populated?

           16      A.    Yes.

           17      Q.    Would you agree that unpredictability for

           18  irrigation, meaning the river's flows, may not be the

           19  same thing as unpredictability for using the flows for

           20  navigation?

           21      A.    In a general sense, yes.

           22      Q.    I want to ask you a few questions about the

           23  surveys at this point.

           24      A.    Okay.

           25                 MS. HACHTEL:  Paula, you can get up


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 17      03/10/2016
                                                                      3791


            1  there, if you want.

            2                 CHAIRMAN NOBLE:  Do we need --

            3                 MS. HACHTEL:  I don't know.  I'm working

            4  up to it, but not yet.

            5                 CHAIRMAN NOBLE:  How many slides do you

            6  think you're going to take a look at?

            7                 MS. HACHTEL:  Oh, I was just generally

            8  going to start with the manuals.  The 1851 manual we

            9  can start with.

           10                 THE WITNESS:  Okay.

           11                 CHAIRMAN NOBLE:  All 300 pages of each

           12  of them or -- I mean I'm just trying to --

           13                 MS. HACHTEL:  No.

           14                 CHAIRMAN NOBLE:  Do we need to turn off

           15  the lights?

           16                 MS. HACHTEL:  No, I don't think so.  Why

           17  don't we see.

           18                 CHAIRMAN NOBLE:  John would like to have

           19  the lights off, because it's easier to sleep.

           20                 MS. HACHTEL:  I think you'll be

           21  pleasantly surprised.

           22                 CHAIRMAN NOBLE:  At how well he sleeps

           23  with the lights on?

           24                 MS. HACHTEL:  I'm not commenting on

           25  that.
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            1                 CHAIRMAN NOBLE:  Okay.

            2  BY MS. HACHTEL:

            3      Q.    All right.  I have some questions about the

            4  manuals, and starting with the 1851.  Do you have a

            5  copy of that, Dr. Littlefield, in your file?

            6      A.    All of the historical documents that I

            7  accumulated for the original version of my Salt River

            8  report, the 1996 report, the Salt River Project asked

            9  me to return all of those copies, which at the time

           10  were all paper copies, to them, and since they paid for

           11  all of that copying, I sent them all back.

           12      Q.    Forget the surveys themselves for a second,

           13  but just the instruction manuals that surveyors were

           14  guided by.  Do you have copies of those particular

           15  years of those manuals in your files?  Or we have it

           16  electronically.  I'm going to ask you some questions

           17  about it.  I just thought for reference I can -- if you

           18  had it, a place within your file.  Otherwise, we can

           19  just read it off there.

           20      A.    I think this is from Theodore White's -- not

           21  Theodore White.  From --

           22      Q.    The White Book?

           23      A.    The White Book about the instructions to

           24  surveyors, yeah.

           25      Q.    That's what I'm going to ask you some
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            1  questions about.  I just want to try to understand.

            2      A.    Yeah, I do have a copy of the entire book in

            3  my computer.

            4      Q.    Okay.  I just --

            5      A.    But I don't have the computer up here.

            6      Q.    We can -- how about if I'll ask you some

            7  questions.  If we need to look at specific language,

            8  which we very well may, we'll have -- Paula has it.

            9  And if you need additional time or to look at a hard

           10  copy, I can give you mine or you can search for yours.

           11  But I'm just going to go through some questions on the

           12  manuals, just to make sure I understand it correctly.

           13      A.    Okay.

           14      Q.    In the 1851 manual, there is a section, and

           15  is it insuperable; is that the right way to pronounce

           16  it?

           17      A.    Insuperable objects on line.

           18                 CHAIRMAN NOBLE:  No, we call that

           19  insufferable.

           20                 MS. HACHTEL:  I'm sure you do right now.

           21                 MR. MCGINNIS:  Mr. Chairman, is this an

           22  exhibit already, and can we get the number for the

           23  record?

           24                 CHAIRMAN NOBLE:  How can you help us out

           25  there?  How are we going to reference it in the record?
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            1                 MS. HACHTEL:  It is an exhibit.  It

            2  is -- help me out, Paula.

            3                 MS. BREWER:  C018-165.

            4                 MS. HACHTEL:  165?

            5                 MS. BREWER:  Uh-huh.

            6  BY MS. HACHTEL:

            7      Q.    It is the 1851 manual.  Dr. Littlefield, my

            8  first question is --

            9            Paula, do you want to turn to the 1851 manual

           10  and to Page 438, which the Insuperable Objects on

           11  Line - Witness Point section is?

           12            Dr. Littlefield, in that paragraph -- while

           13  she's bringing it up, I want to ask you. -- it says

           14  "under circumstances where your course is obstructed by

           15  impassable obstacles."  I was wondering if you can tell

           16  me what that means, what an impassable obstacle means?

           17      A.    It could mean any number of things.  I've

           18  seen it refer to, for example, really rugged mountains.

           19  I've used these survey plats on I don't know how many

           20  projects, and in some cases surveyors would say this is

           21  just too tough for me to be able to, you know, go out

           22  and lay out an accurate line, and so they've just put

           23  in their information that it was not surveyed because

           24  of the difficulty.  And I also have seen it used in

           25  relation, for example, lakes or just anything that the
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            1  surveyor felt that he could not do a good job carrying

            2  out his instructions.

            3      Q.    I saw that it lists, as an example, rivers.

            4  So it applies to rivers as well then, correct?

            5      A.    That's correct, at least ones that might be

            6  too deep and wide to be able to get across.

            7      Q.    So when a surveyor came to an impassable

            8  obstacle under this provision, what surveying

            9  methodology did the surveyor need to use?  Do you know?

           10      A.    They didn't survey it.

           11      Q.    They didn't survey it.

           12      A.    If it was insuperable on line, they -- if

           13  it's a river and navigable in their opinion, they would

           14  meander it.  If it was something like mountainous

           15  terrain, they would simply carve out a large portion of

           16  the sections of a township, and they would label them

           17  unsurveyed due to severe mountains or something like

           18  that.

           19      Q.    Paula, can you bring it up a little bit so we

           20  see the top part of the page, please?

           21            So my question on this then -- thank you for

           22  answering that.  But looking at the language of this

           23  particular provision, my question is, when they came to

           24  a river that was -- as you said, might be too deep and

           25  wide to survey, it discusses either taking, up at the
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            1  top, a right angle offset or trigonometrical or,

            2  basically, a -- to triangulate op method; is that

            3  correct?

            4      A.    That's correct.

            5      Q.    And can you tell me what triangulation is?

            6      A.    I can tell you from my Boy Scout days.

            7                 CHAIRMAN NOBLE:  Whoa.  You know, we

            8  used to use that a lot, but we're getting away from it.

            9  It's all GPS.

           10                 THE WITNESS:  My understanding of it, it

           11  was a method of measuring distance when you could not

           12  measure across something; like, for example, wading

           13  across a river.  The way they would do it is that they

           14  would take a long -- and you can tell me if I've got

           15  this right, Mr. Chairman.

           16                 You would take a long-distance eyeball

           17  of -- for example, standing on the shore of the river,

           18  you would do a long-distance eyeball, like with a stick

           19  or something like that, and mark on the stick with your

           20  fingers or some other means how much of the stick is

           21  occupied by the river.  Then you would simply flip the

           22  stick over onto the dryland downstream.  You would find

           23  an object on the land, on the dryland, at the same

           24  point where the bank was of the river, and you would go

           25  down and measure the distance there, and that would
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            1  tell you what the distance is across the river.

            2  BY MS. HACHTEL:

            3      Q.    Okay.  So --

            4                 THE WITNESS:  Did I get that right,

            5  Mr. Chairman?

            6                 CHAIRMAN NOBLE:  You did.

            7                 THE WITNESS:  I should add, I'm not a

            8  surveyor and I don't know the details of it, but that's

            9  my understanding as a historian.

           10                 CHAIRMAN NOBLE:  It's calculating the

           11  hypotenuse of a right-sided triangle.  That's what

           12  triangulation is.  Remember back to geometry.

           13                 MS. HACHTEL:  I tried to forget as much

           14  as I could of geometry.

           15                 CHAIRMAN NOBLE:  Yes, you did.

           16  BY MS. HACHTEL:

           17      Q.    Thank you for that explanation.

           18            So in your report and what I saw, Ingalls,

           19  the two Ingalls brothers, triangulated quite a few

           20  places on the Salt; is that correct?

           21      A.    I don't remember the specifics of their field

           22  notes on the Salt.  I believe in some places they

           23  actually either waded across or got across in some

           24  other means and measured and then used triangulation in

           25  other places.  I just don't remember.
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            1      Q.    You don't remember if the Salt was

            2  triangulated or not?

            3      A.    No, I don't recall.

            4      Q.    Do you know if there were any right angle

            5  offsets done by the Ingalls brothers on the Salt; do

            6  you recall?

            7      A.    No, I don't recall.

            8      Q.    Then keeping on that insuperable objects

            9  section, after the surveyor either conducted a right

           10  angle offset or used the triangulation methodology, it

           11  talks about establishing a witness point, do you see

           12  that, Dr. Littlefield, further down in the paragraph,

           13  after where it says 11?

           14      A.    It says, the third line down after the number

           15  11, "...obstacles, you will establish a Witness Point,

           16  (for the purpose of perpetuating the intersections

           17  therewith,)..."

           18      Q.    And can you -- go ahead and finish reading

           19  that paragraph, if you would, please.

           20      A.    "...by setting a post, and giving in your

           21  field book the course and distance therefrom, to two

           22  trees on opposite sides of the line, each of which

           23  trees you will mark with a blaze and a notch facing the

           24  post; but on the margins of navigable watercourses, or

           25  navigable lakes, you will mark the trees with the
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            1  proper number of the fractional section, township, and

            2  range."

            3      Q.    Based on the language of that manual where it

            4  talks about the witness point, do you see any reference

            5  in that specific language that limits a witness point

            6  to nonnavigable rivers?

            7      A.    I believe later on in the manual there's a

            8  discussion about putting what were called meander posts

            9  on navigable rivers, and witness posts were what were

           10  to be used on nonnavigable rivers.

           11      Q.    Do you know where -- can you point to me

           12  where in the manual that might be, so I can understand

           13  that?

           14      A.    I believe there's a heading or subheading

           15  somewhere in the manual.  It's been a long time since I

           16  looked at this.

           17      Q.    But this language in particular in regards to

           18  where it talks about a witness point before that, and

           19  it doesn't use the word nonnavigable, does it?

           20      A.    It talks about impassable obstacles.

           21      Q.    But that's not defined in the manual, is it,

           22  somewhere?

           23      A.    How to treat navigable bodies of water is

           24  specifically defined later in the manual.  And, in

           25  fact, I believe I set that out in my report.
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            1      Q.    By meandering, correct?

            2      A.    Correct.  And there's a separate subheading,

            3  though, that -- basically what this is saying is the --

            4  the subheading to this section is Marking Lines.  What

            5  they're talking about is drawing straight lines for

            6  townships, ranges, and sections.  If they got to

            7  something that was an insuperable object on line,

            8  meaning a river that might be too deep to wade across

            9  or something, they were to continue the straight line

           10  by using triangulation or some other method to measure

           11  across.

           12            In the later section, or maybe it's before

           13  this one -- I don't remember -- where they talk about

           14  navigability and meanders, they then talk about

           15  establishing meander posts and how they were to follow

           16  what they referred to as the sinuosities of the river

           17  on both banks by degree bearings and distances, so that

           18  they would have an accurate rendition of where the

           19  river went when they did the survey.

           20      Q.    In this section on insuperable objects,

           21  they -- in the paragraph, the rest of it that you read

           22  references that on the margins of navigable

           23  watercourses or navigable lakes, you will mark the

           24  trees with the proper number of the fractional section,

           25  township, and range.
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            1            If this applied just to nonnavigable rivers,

            2  what do you discern is the inclusion of that direction

            3  in regards to a navigable watercourse marking?

            4      A.    Well, because the straight lines were

            5  intended to lay out an orderly means of awarding

            6  patents, the straight lines created, in essence, boxes

            7  or squares and then squares within squares as you get

            8  into fractional sections and that kind of thing.

            9            If they believed that the body of water that

           10  their line crossed was not navigable, then the straight

           11  line was to continue across it, and anybody who

           12  patented later on, as I discuss in my report, would

           13  receive the bed of the river along with the patent.

           14            On the other hand, if it was a navigable body

           15  of water, there was not going to be a straight line as

           16  one of the boundaries of that irregular parcel that was

           17  formed by the meander line.  Those were called

           18  government lots, and they -- I'm trying to find the

           19  exact phrase here.

           20            Well, the gist of it is, is that because they

           21  weren't going to be awarding a rectangular patent, they

           22  would be awarding irregular-shaped pieces of property,

           23  which would be defined in part by a section line and

           24  perhaps a couple other section lines and then an

           25  irregular boundary to the river formed by meanders.
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            1  Those were to be called government lots, and they would

            2  not contain the bed of the river.  That was the general

            3  drift of what the language contained.

            4            And that was to be done not only in relation

            5  to navigable bodies of water that were rivers, but also

            6  lakes.

            7      Q.    And in this case, if they went -- after they

            8  either triangulated or offset, whatever, to cross --

            9  not to cross the river, but to survey it, the surveyor

           10  was to do some -- to mark a tree to indicate with a

           11  township or fraction -- with that fractional section,

           12  township, and range that you're referring to on those

           13  trees if he thought it was navigable?

           14      A.    Correct.

           15      Q.    And if -- then would you -- is the -- would

           16  you say that then where it discusses you will mark with

           17  a blaze and a notch facing the post, then that would be

           18  something the surveyor would have to do if it was

           19  nonnavigable, so -- based on the language of that

           20  section?

           21      A.    Yes.

           22      Q.    And do you recall if there's anyplace in the

           23  field notes on the Salt River where the field notes

           24  note the not -- the marking of a notch and blaze, as

           25  discussed in this section?
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            1      A.    With relation to being nonnavigable?

            2      Q.    Uh-huh.

            3      A.    I believe they do in a lot of places.  One of

            4  the problems that they ran into in the area of the Salt

            5  River is there weren't necessarily a lot of trees, and

            6  so in some cases my recollection is they may have

            7  marked the point that they normally would have been

            8  marking with a tree with like a mound of stones or

            9  something like that.

           10      Q.    I think it has a treatment in there if they

           11  ran into that situation, but I guess the important part

           12  was they were supposed to mark something, right?

           13      A.    Yes.

           14      Q.    So just to follow up on the answer you just

           15  gave me, do you recall there's places in the field

           16  survey notes for the Salt River where it mentions that

           17  the Ingalls brothers marked and notched a tree or did

           18  the mound or however they -- in relation to this

           19  section, they followed that by -- and it's in the

           20  survey floats?

           21      A.    That's my recollection.  I have not looked at

           22  the Ingalls field notes in probably 15 years, 20 years.

           23  They are discussed in quite some detail in my report,

           24  though, and I believe I provided examples of what they

           25  did in my report, the Ingalls brothers.
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            1      Q.    And I believe in your report you said this

            2  particular section was unchanged in the 1864 manual.

            3  So if that's correct, this section would have applied

            4  to the Ingalls surveys starting in 1868; is that

            5  correct?

            6      A.    That's correct.  I should point out, also,

            7  that this particular provision in here, I believe, was

            8  maintained consistently throughout all the manuals.

            9      Q.    The insuperable objects section?

           10      A.    Yes.

           11      Q.    And can you help me understand how this

           12  section, with the witness posts that it discussed,

           13  correlates, if at all, to the later section which you

           14  referenced on the -- when the surveyor meanders and

           15  sets a meander corner?

           16      A.    The short answer is that if the surveyor

           17  believed the body of water was navigable, they called

           18  the post or the identifying -- the tree or the pile of

           19  rocks, whatever, they called it a meander corner as

           20  opposed to a witness post.  And where the section line

           21  first hit the navigable body of water, either way they

           22  would put some sort of post there.  They just called it

           23  a meander post if it was a navigable body of water and

           24  they called it a witness post if it was not.

           25            The distinction being that if it was
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            1  navigable, they then would post other meander posts

            2  using degree bearings and distance measurements going

            3  down both sides of the river.  So all of the posts all

            4  the way along the river, whether they were where a

            5  section line intersected or not, were all known as

            6  meander posts; whereas the ones that intersected a

            7  nonnavigable body of water were witness posts.

            8      Q.    And, again, since this doesn't specifically

            9  discuss nonnavigable as far as it being an impassable

           10  obstacle, your conclusion in that regard is an

           11  impassable obstacle means it's nonnavigable; it would

           12  be referring to a nonnavigable river or stream; is that

           13  correct?

           14      A.    That's correct.

           15      Q.    The specific details that were given to

           16  surveyors, for instance, the Ingalls brothers, before

           17  they went out and surveyed, were they just contained in

           18  the manuals, or was there something else that they

           19  would have with them?

           20      A.    As I indicated in my discussion about the

           21  Chilson survey contract this morning, sometimes

           22  surveyors were given special instructions where they

           23  were to modify what the manuals said for some reason or

           24  supplement what the manual said.  But that was not

           25  always the case.  And my recollection about the Ingalls
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            1  brothers contracts was that they did not receive any

            2  supplemental instructions like Chilson did on the

            3  southern boundary of the Indian Reservation.

            4      Q.    So their surveys would have been guided by

            5  the 1851, 1855 and 1864 manual when they went out in

            6  1868?

            7      A.    Well, they would have been guided by the 1864

            8  manual, because there were other changes within that

            9  manual that didn't necessarily apply to nonnavigable or

           10  navigable bodies of water.  So they would have looked

           11  at the 1864 manual and followed the instructions there.

           12  But my recollection is, is that as far as bodies of

           13  water were concerned, navigable or not, those

           14  circumstances had not changed.

           15      Q.    Is it your opinion that a surveyor's act of

           16  determining navigability is also an act of determining

           17  title?

           18      A.    No, not the surveyor.  My understanding is of

           19  the purpose of determining navigability is to help

           20  determine title, but I don't believe the surveyor had

           21  that kind of authority.  The title determination rested

           22  with the General Land Office, which is today the Bureau

           23  of Land Management, when it granted Homestead patents.

           24      Q.    And does a meander line convey any specific

           25  characteristics of a river?
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            1      A.    It defines the bank of the river.

            2      Q.    But does it indicate any information about

            3  flow, for instance?

            4      A.    No.  If the surveyor was to cross a

            5  nonnavigable body of water, the instructions were to

            6  indicate the direction of flow and perhaps to provide a

            7  description about depth.  But of the many hundreds of

            8  these things that I've seen for nonnavigable bodies of

            9  water, they vary enormously, because you had different

           10  surveyors out there making these judgments, and they

           11  were interpreting the manual and/or any kind of

           12  supplemental instructions, so...

           13      Q.    And when the Ingalls, or any surveyor for

           14  that matter, is out there, he has his manual,

           15  instructions, and that's kind of his Holy Grail or

           16  Bible of governing that survey; is that correct?

           17      A.    Right.  And there's one other circumstance

           18  other than indicating the direction of flow and perhaps

           19  an indication of depth.  Sometimes they just said it's

           20  shallow or not too shallow to wade across I ran into a

           21  lot.  And then they were required to say which way the

           22  river was flowing, and they also were required, at the

           23  end of each township of surveying the section lines,

           24  they were required to provide what was called a general

           25  description of the township, and that was pretty much
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            1  whatever the surveyor wanted to say.

            2            I mean they could say, you know, this is all

            3  worthless desert, you know, and I didn't see any water

            4  anywhere there, or sometimes they would say, well, this

            5  township has a small number of farms in it and the soil

            6  appears fertile, or they might say this township has

            7  the Salt River flowing through it, and they might offer

            8  a description or two of the Salt River, but they're

            9  generally really general descriptions.  They don't --

           10  they're not specific like hydrology, where they would

           11  say so many cfs or something like that.

           12      Q.    Did you ever see any depth descriptions other

           13  than shallow, that you recall in the surveys or field

           14  notes?

           15      A.    With regard to Ingalls?

           16      Q.    Uh-huh.  Yes.

           17      A.    I don't recall.  They may have provided, you

           18  know -- I simply can't recall.

           19      Q.    I lost my question.

           20            All right.  Do you know if a surveyor gets

           21  paid more for his work meandering a river rather than

           22  just using the on line method?

           23      A.    If you look at the Chilson contract that we

           24  discussed this morning, it provides the prices they

           25  were to be paid, and my recollection is, is that the
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            1  section lines and the meander lines were at the same

            2  rate.  There is a specific dollar amount in the Chilson

            3  contract, but that's -- the Chilson contract was 1887,

            4  so they were operating under a different manual, and --

            5  or Chilson was operating under a different manual.  But

            6  the contracts that I have looked at all set out how

            7  much pay the surveyors were to get for doing different

            8  types of lines.

            9      Q.    And just refresh my memory one more time,

           10  because I don't remember from this morning.  Was there

           11  a difference in the amount paid for on line versus

           12  meandering; do you --

           13      A.    Yes, there was.

           14      Q.    Okay.

           15      A.    I believe the meandering amount was the same,

           16  though, as section lines; but the township and range

           17  lines were at a lower rate.

           18      Q.    I remembered my question.  I wanted to follow

           19  up on what you said.

           20            When we were discussing -- you had said

           21  Ingalls or surveyors can have some general descriptions

           22  or thoughts contained in the survey for the township or

           23  whatever afterwards, and I wanted to ask if you saw

           24  that in your work on the Salt; and if you did, did you

           25  include it in your report?
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            1      A.    They were required to write -- all the

            2  surveyors were required to write a brief description

            3  when they had completed a township, all the interior

            4  section lines.  And I don't recall ever seeing a survey

            5  that they did not provide some sort of description, but

            6  it was a real grab bag.  There were no instructions

            7  about what they were to say about the description of

            8  the township, so it was just whatever the surveyor felt

            9  like saying, based on having walked the land and seen

           10  it.

           11      Q.    And then did surveyors typically provide

           12  notes or written comments on all portions of the river

           13  then or only the surveyed sections or areas?

           14      A.    I'm not sure I understand your question.

           15      Q.    So let me rephrase that.

           16            Would a surveyor provide notes or comments in

           17  general on what they observed within the township,

           18  rather than just the particular areas that they

           19  surveyed?

           20      A.    If I understand your question correctly, the

           21  surveyors' notes were most accurate where their survey

           22  lines crossed something, maybe a nonnavigable body of

           23  water, maybe a farmer's field, maybe a road, because

           24  they were only required to run straight lines unless

           25  they hit a navigable body of water.  So, and you need
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            1  to understand how these surveys were done.  They did

            2  not draw the plats in the field.  They took their

            3  notebooks with them and took the field notes as they

            4  ran the lines, and they would describe that at so many

            5  chains they intersected a road, and then at so many

            6  more chains they crossed a gully, and they would do

            7  that all along the line.  And if they hit a

            8  nonnavigable body of water, they would say at so many

            9  chains encountered Salt River and, you know,

           10  triangulated across, and then the line would continue

           11  in the same direction on the other side.

           12            Those notes they took in the field.  They

           13  then took those notes back to an office somewhere,

           14  where the plats were drawn from the notes.

           15            So depending on whether they did section

           16  lines -- well, they did do section lines within the

           17  townships, but in later surveys they also did sometimes

           18  quarter section lines.  And, again, those quarter

           19  section lines would be smaller boxes, if you will, but

           20  those would be accurate where the lines crossed the

           21  object that they ran into.

           22            It was not unusual for a surveyor to record

           23  in the field notes Farmer Smith's house 10 chains to

           24  the east, but they were not required to do that.  And

           25  then the plat sometimes would or would not show Farmer
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            1  Jones' house off to one side of the line or the other.

            2            But their specific requirements were only to

            3  detail what they ran into on the line, except in the

            4  general description at the end of the township.

            5      Q.    And I think that touches on what you just

            6  said.  So their observations were at that time what

            7  they saw in the field?

            8      A.    Correct.

            9      Q.    I noticed in your Lower Salt report several

           10  places where you indicated Ingalls noted already in

           11  1868 that settlers were conducting irrigation farming.

           12  Does that sound correct?

           13      A.    That sounds correct.

           14      Q.    In your report you discuss the north and

           15  south channels of the Salt River?

           16      A.    For the Ingalls surveys?

           17      Q.    Yes.

           18      A.    Yes.

           19      Q.    Do you know if the widths of the south

           20  channel were generally less than the north channel; do

           21  you recall?

           22      A.    The south channel?

           23      Q.    Uh-huh.

           24      A.    The Solicitor's opinion that we talked about

           25  this morning, but didn't get into details about -- but
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            1  I believe, Mark, is in evidence now; is that right?

            2            Yes.  Mr. McGinnis says it's in evidence.

            3      Q.    Okay.

            4      A.    Does contain a listing of the widths of the

            5  south and north channels as reported by Ingalls, and

            6  the Solicitor -- I think this was in the 1969 opinion.

            7  The Solicitor's opinion notes that what the average

            8  widths were at certain places of the two channels, and

            9  I think he then comes up with an average width of the

           10  two channels for within an entire township.  And he's

           11  dealing with the township where the Indian Reservation

           12  is.

           13            So to answer your question, I don't remember

           14  the widths specifically, but those are set forth in the

           15  Solicitor's opinion.

           16      Q.    But that's for the Salt River Indian

           17  Reservation area, correct?

           18      A.    Correct, and for the Ingalls surveys.

           19      Q.    Did you do any work to determine which

           20  channel was the main channel where the river had

           21  multiple channels?

           22      A.    No.

           23      Q.    On Page 33 of your Lower Salt report, if you

           24  want to turn to that, I have a question for you on

           25  that.
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            1      A.    Okay, I'm there.

            2      Q.    In that last paragraph, Dr. Littlefield.  I

            3  believe that's where it was.

            4      A.    Yes.  At the very bottom of the page?

            5      Q.    Uh-huh.  Correct.

            6      A.    Starting "Likewise, Ingalls's description"?

            7      Q.    Correct.

            8      A.    Yeah, I see that.

            9      Q.    The description here between 27 and 28 was

           10  for the south channel.  I don't see here in your report

           11  where he described the north channel as too deep to

           12  prevent measuring across it on line.  Is that right?

           13      A.    That's correct.  Probably the reason why he

           14  did not include it is he probably didn't make any

           15  commentary about it other than just to say how far

           16  across it was.

           17      Q.    It's possible he could have triangulated it,

           18  the north channel?

           19      A.    Yeah, and that would have told him how far

           20  across the north channel was, and he may not have made

           21  any reference to depth or anything like that.  He may

           22  have just said triangulated the north channel and

           23  here's what the width is and not said anything else

           24  about it.

           25      Q.    So it's possible, like, for instance, here he
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            1  could have crossed on line or on foot the south channel

            2  and then triangulated the north channel?

            3      A.    That's possible.  I would have to go back and

            4  look at the notes themselves.  But, probably, knowing

            5  how I would have approached writing this, I probably

            6  didn't include anything about the north channel because

            7  he didn't say anything about the depth.  He probably

            8  just measured the width.

            9      Q.    And where you say he didn't say anything

           10  about the depth, you mean meaning that he didn't note

           11  that it was -- he was able to cross it on foot like he

           12  did for the south channel; is that what you're saying?

           13      A.    Or he may have just said he triangulated it,

           14  or he may have decided to wade across it and just not

           15  note it.

           16      Q.    And, again, you had said, when I asked you,

           17  that you don't remember what -- that if Ingalls

           18  triangulated most of the Salt River in his surveys; is

           19  that correct?

           20      A.    I don't recall.  You would have to look at

           21  his field notes to see what was triangulated and what

           22  was waded across.

           23      Q.    Can you tell me what the definition of a

           24  slough is, if I'm pronouncing it correct, S-L-O-U --

           25      A.    It's a slough.  Ironic you should ask that,
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            1  because some of my work in California has been dealing

            2  with sloughs big time.

            3            I don't know.  The definition, the way I

            4  understand it, varies.  It basically can mean in marshy

            5  areas, that it's similar to a stream that drains a

            6  particular area and then sometimes water backs up into

            7  it from a more main channel.  That's the best

            8  definition I can offer, really.

            9      Q.    Do you recall if Wilfred Ingalls described it

           10  and differentiated it from the main channel of the

           11  Salt?

           12      A.    That he did what?

           13      Q.    That if he described the slough and

           14  differentiated it from the main channel of the Salt

           15  River in his surveys?

           16      A.    I can't remember whether he did or not.  It

           17  would be in his field notes.

           18      Q.    And you may have answered this in your

           19  direct.  I just don't remember.  Did the surveyors

           20  specifically state the manual that they were following?

           21      A.    In their field notes?

           22      Q.    Just -- in their field notes or in general.

           23      A.    I don't recall whether they did in their

           24  field notes.  The contracts almost always specified, as

           25  we saw in the Chilson contract this morning, you will


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 17      03/10/2016
                                                                      3817


            1  carry this out according to the official manual, and

            2  they don't necessarily refer to the year of the manual,

            3  but I'm assuming all the surveyors knew what was the

            4  most recent manual.

            5            I don't think they referred to the manuals in

            6  the field notes themselves, though.

            7      Q.    So it sounds like, from what we were

            8  discussing earlier, that depth would determine if a

            9  surveyor crossed the river on line or used

           10  triangulation; is that right, my understanding?

           11      A.    I suppose depth could be one factor.  I would

           12  imagine in certain circumstances, hypothetically

           13  speaking, the rate of flow, if it was very fast and

           14  they felt they couldn't safely get across it, might be

           15  another.

           16            But depth might have been one factor in terms

           17  of deciding whether to triangulate or not.

           18      Q.    If it was shallow, they may cross it on line;

           19  and if it was deep, they may or probably would

           20  triangulate; does that sound right, in relation to

           21  depth alone?

           22      A.    Yeah, and you need to understand why.  When

           23  we're talking about chains here, we're talking about

           24  units of measurement, and they actually had chains that

           25  they carried out in the field, unlike today, where they
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            1  use -- you know, you see those guys with the tripods.

            2  In those days they actually carried chains, and they

            3  were heavy, and they had other surveying equipment.

            4  And so they needed to factor into their decision, where

            5  they crossed bodies of water, whether it was feasible

            6  to carry this stuff across or not.  And so that would

            7  be one of the reasons for triangulating.

            8      Q.    And how did they get across?  Do you know if

            9  they ever used a boat to get across?

           10      A.    I've never seen an instance of them using a

           11  boat.  You know, certainly in cases of it I've seen

           12  them indicating that they waded across or just simply

           13  that they crossed, and they didn't say how.  But,

           14  again, it would have been in re -- they would have

           15  factored in the difficulty of getting their equipment

           16  across and making an accurate measurement of a body of

           17  water that's flowing past, you know, where they are.

           18                 MS. HACHTEL:  I can keep going,

           19  Mr. Chair, or would you like to stop for the day?

           20                 Okay.  Let's stop.

           21                 CHAIRMAN NOBLE:  Let's break until

           22  tomorrow morning at 9:00 a.m., when we will resume.

           23  See you then.

           24                 (The proceedings adjourned at 4:58 p.m.)

           25
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 1                 CHAIRMAN NOBLE:  Good morning, everyone.
 2  Welcome back to the Salt River.  We appreciate
 3  everybody being here.  Let's start with the roll call,
 4  and then we'll get right into Dr. Littlefield.
 5                 DIRECTOR MEHNERT:  Commissioner Allen?
 6                 COMMISSIONER ALLEN:  Present.
 7                 DIRECTOR MEHNERT:  Commissioner Henness?
 8                 COMMISSIONER HENNESS:  Present.
 9                 DIRECTOR MEHNERT:  Commissioner Horton?
10                 COMMISSIONER HORTON:  Here.
11                 DIRECTOR MEHNERT:  Chairman Noble?
12                 CHAIRMAN NOBLE:  Here.
13                 DIRECTOR MEHNERT:  We have a quorum and
14  our legal counsel is here, and we're ready to go.
15                 CHAIRMAN NOBLE:  Mr. McGinnis, are you
16  ready?
17                 You were ready.
18                 MR. MCGINNIS:  As soon as I turn my mike
19  back on.  There we go.  Yes, we are ready.
20                 CHAIRMAN NOBLE:  Go for it.
21
22               DIRECT EXAMINATION (CONTINUED)
23  BY MR. MCGINNIS:
24      Q.    Good morning, Dr. Littlefield.
25      A.    Good morning.
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 1      Q.    When we left off a couple of weeks ago, my
 2  notes say we were working through your declaration up
 3  to about Page 13.  Is that your recollection?
 4      A.    Yes.
 5      Q.    Okay.  Before we get there, I want to circle
 6  back a little bit and talk about a question I think
 7  Commissioner Allen raised last time about the boundary
 8  of the Salt River Pima Reservation.  Do you recall that
 9  question?
10      A.    Yes, I do.
11      Q.    Did you do some more looking at your
12  documents in response to his question, to provide him
13  some more information in the meantime?
14      A.    Yes, I did.
15      Q.    And what did you find when you looked at
16  those documents?
17      A.    I contacted a colleague of mine in
18  Washington, D.C. and asked her to send me a copy of the
19  Surveyor Chilson's contract file.  And among other
20  things, there are a variety of documents that are in
21  the contract file, but one of them in particular speaks
22  to Commissioner Allen's point about the southern
23  boundary of the Indian Reservation and the fact that
24  Chilson did one bank meander.
25      Q.    I think I have what you're talking about.
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 1  Are you talking about the Chilson survey notes or file?
 2      A.    Correct.  Or not the survey notes.  The
 3  contract and bond file.
 4                 MR. MCGINNIS:  This is Exhibit C047B, I
 5  think, that we submitted earlier this week.
 6                 DIRECTOR MEHNERT:  The Commissioners
 7  have it.
 8                 CHAIRMAN NOBLE:  That's okay.  We always
 9  appreciate more.
10  BY MR. MCGINNIS:
11      Q.    Okay.  Why don't you tell the Commission what
12  you found by looking at this document in relation to
13  Chilson's survey and the boundary of the Indian
14  Reservation.
15      A.    Okay.  I'm not sure whether the items that
16  are in the file that just got handed out are in the
17  same order as my copy or not, so I'll just refer to
18  what the image looks like on a particular page and make
19  sure that everybody's on the same page before I go on.
20      Q.    What everybody has is what Jeff has on the
21  screen here, so...
22      A.    Correct.  And this is the contract and bond.
23  These are what were known as trifold letters because
24  the records were always folded into thirds before they
25  were filed in the agency's storage boxes.  But on this
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 1  particular image here, the Contract and Bond
 2  Number 8 --
 3                 THE WITNESS:  Is it possible to rotate
 4  that?
 5                 MR. HEILMAN:  Yeah.
 6                 THE WITNESS:  That's good.
 7                 A couple things to notice right here.
 8  About halfway down you can see that the date of the
 9  contract is -- well, about a third of the way down --
10  is November 30th, 1887.  It's between the U.S. Surveyor
11  General John Hise and Lorenzo D. Chilson, and it points
12  out the fact that Chilson was going to be paid $5,000
13  to do some surveying.  And it also notes "Payable from
14  the appropriation for $100,000 for the allotment of
15  lands in severalty to Indians approved February 8th,
16  1887," and then approved again on December 19th, 1887.
17                 In other words, the funds were coming
18  specifically out of a fund for allotting lands on
19  Indian Reservations rather than from the General Land
20  Office money.
21                 If you turn to the next page in the
22  image, which starts at the top -- this is a boilerplate
23  form, and it starts at the top "This agreement made
24  this 30th day of November, 1887."  Make sure everybody
25  has the right place before I go on.
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 1                 Again, it gives the date of the contract
 2  at the top on this boilerplate form.  It indicates,
 3  again, that it's Lorenzo Chilson who is going to be
 4  doing the surveying.  And if you go down in the printed
 5  lines to -- if you go down to the eighth line, it
 6  indicates that Chilson is going to be carrying out his
 7  instructions according to the printed Manual of
 8  Surveying Instructions and other surveying instructions
 9  issued by the Commissioner of the General Land Office.
10                 Then if you go to the next page in the
11  packet, which I think should be the one that's labeled
12  Bond, going down to the second boilerplate line that
13  begins "The condition of the above obligation is such,"
14  again, it notes that Lorenzo D. Chilson is going to be
15  carrying out the survey.  And in the second line in
16  that paragraph, it also again indicates that he's going
17  to be doing it according to the printed Manual of
18  Surveying Instructions and other surveying instructions
19  issued, or which may hereafter be issued, by the
20  Commissioner of the General Land Office.
21                 And then skip the next page.  We can
22  skip the one with the two seals on it, and we can skip
23  down to there is a letter in the packet, and I'll point
24  out a couple of things about the first page and then
25  we'll go to the relevant language that addresses


Coash & Coash, Inc.







SALT RIVER     VOLUME 17      03/10/2016 Page 3556


 1  Commissioner Allen's point/question.
 2                 First of all, if you noted the date at
 3  the top is December 27th, 1887.  The letter is
 4  addressed to Mr. L.D. Chilson, U.S. Deputy Surveyor.
 5  And we don't need to flip to it right now, but if
 6  you -- on the very last page, it indicates that the
 7  letter is from John Hise, the U.S. Surveyor General.
 8                 A couple of things on the first page,
 9  which is what's on the screen right now.  First of all,
10  it again notes that Chilson has a surveying contract
11  dated November 30th, 1887, for the exterior boundaries
12  and subdivision of the San Xavier (Papago) Indian
13  Reservation and the Salt River (Pima and Maricopa)
14  Indian Reservation.  And at the very bottom of that
15  paragraph, just before the letter addresses special
16  instructions for San Xavier, the letter indicates that,
17  quote, you will proceed with the execution of the work,
18  observing the rules of the manual and following special
19  instructions.
20                 So, again, they're repeating that this
21  is going to be done according to the surveying manual
22  and any special instructions.  And this letter, in
23  fact, contains special additional instructions.
24                 We can skip through all of the material
25  about the San Xavier Reservation, which includes the
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 1  rest of the first page and the second page and the
 2  third page.  And when you get to the fourth page, which
 3  is labeled in the upper left-hand corner 4th, about
 4  halfway down it begins the special instructions for the
 5  Salt River Indian Reservation.
 6                 Right under the heading Salt River, it
 7  indicates "You," meaning Chilson, "will first survey
 8  the exterior boundaries of this Reservation as
 9  follows," and then it talks about going up along the
10  township and range lines.  And on the third line down,
11  it adds "thence up and along the middle of said river,"
12  meaning the Salt River, "to a point where the easterly
13  line of Camp McDowell Military Reservation, if
14  prolonged south, would strike said river."
15                 So this is one of the things where
16  the -- Chilson was directed to survey along the middle
17  of said river.
18                 Going to the very bottom of this same
19  page, there is a seemingly contradictory, but
20  apparently not so much for Chilson's instruction.  The
21  paragraph that begins at the bottom of Page 4 reads
22  "The southern boundary of this Reservation being the
23  center of the Salt River, it will be necessary for you
24  to meander same," and then it goes on from there.
25                 And going on to Page 5, which shows the
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 1  signature of John Hise, the important line is the
 2  second to the last paragraph.  "You will bear in mind
 3  the importance of adhering strictly to the rules of the
 4  manual."
 5                 So what Chilson did, because of these
 6  kind of seemingly contradictory instructions, first of
 7  all, on Page 4 he's instructed to go up the middle of
 8  the river, and at the bottom of Page 4 he is instructed
 9  to meander the river, and then on Page 5 he's
10  instructed to strictly follow the rules of the manual.
11                 The manual that was in use at that
12  particular time is the 1881 manual, which provided that
13  there were going to be one bank meanders of
14  nonnavigable bodies of water.  So Chilson actually
15  meandered the southern -- the northern edge of the Salt
16  River because he felt he had to conform to the rules of
17  the manual.  But in so doing, Commissioner Allen, he
18  did not identify the southern boundary of the
19  Reservation, which, according to the presidential
20  declaration creating the Reservation, was the middle of
21  the river.
22                 And if you could put up the Ingalls
23  survey plat of that township, I could just point one
24  more thing out.
25                 This is the Ingalls 1868 survey plat
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 1  where the Salt River Indian Reservation would be
 2  located.  There we go.  Chilson surveyed along the
 3  southern edge of one of the two main channels of the
 4  Salt River.  According to the declaration creating the
 5  Indian Reservation, however, the Reservation would have
 6  gone up the middle here somewhere in between.  So he
 7  was not identifying the exact southern boundary of the
 8  Reservation, but he was carrying out what he thought he
 9  had to do according to the 1881 manual, which was
10  meandering the right bank going downstream, which was
11  the southern edge of the Indian Reservation.
12                 And that's all I have for that
13  explanation.  Does that clarify things for you?
14
15             EXAMINATION BY COMMISSIONER ALLEN
16                 COMMISSIONER ALLEN:  Well, it wasn't the
17  southern end that's the -- the boundary actually was
18  not surveyed, but it was through the middle or wherever
19  the thalweg was, right?
20                 THE WITNESS:  I'm sorry?
21                 COMMISSIONER ALLEN:  It was wherever the
22  thalweg was, or was it the middle of the river?
23                 THE WITNESS:  There was a lot of dispute
24  over that in the years that followed.  There's another
25  document that we obtained, which was a letter by the
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 1  Solicitor General as late as the 1960s, saying there
 2  had been a lot of confusion about where the southern
 3  boundary of the Reservation was.  And the conclusion of
 4  the Solicitor General in 1968 was that it was along the
 5  middle of whatever was the deepest channel of the Salt
 6  River at the time, which at that particular time was
 7  the southern channel of the Salt River.
 8                 COMMISSIONER ALLEN:  Interesting.
 9                 THE WITNESS:  And so, therefore, the
10  Indian Reservation would have been ending at the
11  southern channel, not along the meander line that
12  Chilson did.
13                 There was, in fact, a subsequent
14  resurvey by -- I can't remember the first name, but his
15  last name was Farmer, who essentially did the same
16  thing that Chilson did.  This was in 1910.  And there
17  was a lot of confusion among the Indian tribe
18  themselves about where the southern boundary of the
19  Reservation was, and ultimately it led to the Solicitor
20  General's opinion in 1968 that it was along the deepest
21  channel of the Salt River, which in 1868 was the
22  southern channel.
23                 COMMISSIONER ALLEN:  Okay.  Thank you.
24                 THE WITNESS:  Does that answer your
25  question?
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 1                 COMMISSIONER ALLEN:  Yes.
 2                 THE WITNESS:  Okay.
 3
 4               DIRECT EXAMINATION (CONTINUED)
 5  BY MR. MCGINNIS:
 6      Q.    And for purposes of your opinions about
 7  navigability, was it your conclusion that Chilson's
 8  meander was based on his specific instruction to
 9  meander the river and not based on some thinking that
10  he had that the river was navigable?
11      A.    No, he was specifically told to do the one
12  bank meander because he was identifying in his mind the
13  southern boundary of the Salt River Pima-Maricopa
14  Indian Reservation.
15      Q.    And you had mentioned that you had had a
16  colleague go pull these survey notes or this contract.
17  Had you looked at these, this contract, 20 years ago
18  when you were doing your original work on the survey?
19      A.    I went back and looked at my report to see
20  what I said about it in my report, and I did cite the
21  contract in my report.  But all of those documents this
22  I used when I wrote the original version of my report I
23  returned to the Salt River Project because they
24  requested that they have copies of them in their file.
25  Evidently, they were unable to locate the copy of the
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 1  contract in the materials that I sent back to them, and
 2  that's the reason why I had my colleague in D.C.
 3  re-pull the contract file for Chilson.
 4      Q.    And I noticed your copy of this document is
 5  in blue.  Is there a reason for that?
 6      A.    That's correct.  The National Archives now
 7  copies on light blue paper because they want to be
 8  sure, when anybody's leaving the National Archives,
 9  that they're not stealing the originals of the
10  documents, which typically are on white.  And your copy
11  was a copy of the copy.
12      Q.    The Solicitor's opinion that you had referred
13  to has been submitted, for purpose of the record, as
14  Exhibit C047A, if anybody wants to look at that.  But
15  do you think what we've talked about here answers the
16  question that Commissioner Allen raised?
17      A.    It does.  I'll just add one thing about the
18  Solicitor's letter.  The Solicitor's letter has an
19  extremely long and detailed discussion about the
20  history of the southern boundary of the Salt River
21  Indian Reservation, and the Solicitor General reviews
22  all of the historical events and ultimately reaches the
23  conclusion that it was the middle of the south branch
24  of the Salt River.
25      Q.    Anything else on that issue?
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 1      A.    No.
 2      Q.    Okay.  Let's go back to your declaration
 3  then, and I think we were up to about --
 4                 COMMISSIONER ALLEN:  Mark, I have a
 5  question.
 6                 MR. MCGINNIS:  Yes.
 7                 COMMISSIONER ALLEN:  Where is that
 8  specific document, C047A?
 9                 MR. MCGINNIS:  I've got a copy right
10  here, if you'd like it.
11                 COMMISSIONER ALLEN:  Yeah.
12                 DIRECTOR MEHNERT:  You have it there,
13  Bill.
14                 MR. MCGINNIS:  Do you want another copy
15  for today?
16                 COMMISSIONER ALLEN:  Well, I've got two
17  copies of the same thing, but where is it in this
18  document that I received?
19                 MR. MCGINNIS:  Well, we submitted on
20  Monday of this week, or Tuesday, two different
21  documents; C047B, which is the contract or instructions
22  that Dr. Littlefield just went through.  C047A was the
23  Solicitor's opinion.  And, again, I have several
24  copies, if you would like me to give it to you.
25                 COMMISSIONER ALLEN:  Well, yeah, if you
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 1  would give me the Solicitor's opinion.  That's what I
 2  want.
 3                 MR. MCGINNIS:  Sure.
 4                 COMMISSIONER ALLEN:  Unless you've
 5  identified what I've got now in front of me.
 6                 MR. MCGINNIS:  Yeah.
 7                 CHAIRMAN NOBLE:  This is the Solicitor's
 8  opinion?
 9                 MR. MCGINNIS:  Yeah.
10                 DIRECTOR MEHNERT:  You should have that
11  too, Bill.  It's right there.
12                 CHAIRMAN NOBLE:  I have it.
13                 MR. MCGINNIS:  Save you one less thing
14  to have to carry home.  Somehow I think he got two
15  copies of the first one and none of the second one.
16                 Anyone else?
17                 MR. ROJAS:  Bill, it's the third page of
18  that.  It's the third page.
19                 COMMISSIONER ALLEN:  Yeah.
20                 MR. MCGINNIS:  I think, Commissioner
21  Allen, if you're really interested in looking at the
22  issue, there also was some litigation later on that's
23  in the old evidence on more detail, probably, than what
24  we want to go into about the Reservation boundary, but
25  I think it's in the original evidence that was
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 1  submitted by somebody 20 years ago.  We can find it for
 2  you if you --
 3                 COMMISSIONER ALLEN:  No, this is fine.
 4  Thank you.
 5                 MR. MCGINNIS:  Okay.
 6  BY MR. MCGINNIS:
 7      Q.    So back on your declaration.  Your
 8  declaration from July 11, 2015 was marked as
 9  Exhibit C020.  Do you recall that?
10      A.    Yes.
11      Q.    I think a couple of weeks ago we were working
12  through it, and we were up to about Page 13.  Is that
13  your recollection?
14      A.    Yes.
15      Q.    Okay.  In addition to the government
16  documents we talked about last time, did you also look
17  at other historical records for your work on this
18  project?
19      A.    Yes, a large number of them.
20      Q.    And are those historical records described in
21  Chapter 5 of your Lower Salt River report, which is
22  Exhibit C001, and Chapter 3 of your Upper Salt report,
23  which was Exhibit C004?
24      A.    You're on Page 4?
25      Q.    No, I'm talking about your reports.
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 1      A.    Yes.
 2      Q.    There's a section in each of your reports
 3  that talks about these historical documents?
 4      A.    Correct.
 5            You're talking about the Miscellaneous
 6  Documents.
 7      Q.    Yes, sir.
 8      A.    Yes.
 9      Q.    In the declaration, are those documents
10  described on Paragraphs 49 and 50?
11      A.    They are.
12      Q.    In particular, are there three other
13  historical documents that are described there that you
14  found particularly relevant to your navigability
15  analysis?
16      A.    Yes, and Paragraph 49 discusses the fact that
17  in 1865 the Territorial Legislature of Arizona, in one
18  of its first official acts -- and I think this was
19  brought up in Mr. Burtell's testimony.  One of the
20  first official acts was that the Territorial
21  Legislature asked the U.S. Congress to appropriate
22  funds to help clear obstructions from the Colorado
23  River so that the Colorado could be navigated more
24  easily.  And as part of that request, the 1865 Arizona
25  Territorial Legislature declared "the Colorado River is
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 1  the only navigable water in this territory."
 2            And I think this is particularly significant
 3  because 1865 was before, pretty much, any significant
 4  obstructions, manmade obstructions, had been
 5  constructed across the Salt River.  And even in its
 6  natural state, the Territorial Legislature is saying
 7  the only river that's navigable in Arizona Territory is
 8  the Colorado.
 9      Q.    Does Paragraph 50 of your declaration talk
10  about another couple of documents that you found
11  interesting and relevant?
12      A.    Yes.  Those are two court cases.  One of them
13  was M. Wormser, et al. versus The Salt River Valley
14  Canal Company, et al., which was decided by Arizona's
15  Second Judicial Court in 1892.  And although by 1892
16  there were some obstructions on the Salt River, the
17  Court stated unequivocably that the Salt River was a,
18  quote, unnavigable river, unquote.
19            And then the second court case that I think
20  is telling was decided in 1910, which was Patrick T.
21  Hurley versus Charles F. Abbott, et al.  And the
22  Court's opinion in that case, which came to be known as
23  the Kent Decree, also declared that the principles
24  involved of prior appropriation, since this was an
25  appropriation water conflict, applied to nonnavigable
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 1  streams such as the Salt River.
 2      Q.    And were those three historical documents
 3  that you just talked about part of the totality of the
 4  evidence that you looked at in forming your opinion
 5  about navigability?
 6      A.    Yes.  They were -- I thought they were
 7  persuasive, but they were -- in terms of the overall
 8  volume of material I looked at, they were just a small
 9  part of it.
10      Q.    And as a professional historian, do you think
11  it's important to look at all the evidence and consider
12  all of it in coming to an opinion?
13      A.    You need to, because some types of documents
14  can have potential problems, and without looking at
15  other documents that shed light on the same issue, you
16  can't really understand necessarily whether a
17  particular document is completely accurate or not.
18      Q.    Let's move on now to talk about newspaper
19  articles.  We're going to spend a lot of time today
20  talking about newspaper articles.  In addition to all
21  the other documents you've already talked about, did
22  you look at a lot of newspaper articles for purposes of
23  this work?
24      A.    I looked at literally hundreds and hundreds
25  of historical newspaper articles relating to the Salt
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 1  River prior to and shortly after 1912, at the time of
 2  Arizona's statehood.
 3      Q.    And from the time you did your first work in
 4  this case 20 years ago to today, have there been new
 5  databases and internet things that have allowed you to
 6  find newspaper articles better than maybe you could
 7  have 20 years ago?
 8      A.    When I first did my Salt River report, my
 9  newspaper research was confined mostly to using
10  historical microfilm, which the process is essentially
11  you just load up the microfilm reel and you scan
12  through it and hoping that you will catch an article
13  that might be relevant to what you're interested in.
14            And to be sure, historical newspapers are
15  like modern-day newspapers, that you can learn fairly
16  quickly that they have sections.  And, like, for today
17  you wouldn't look in the sports section necessarily for
18  a newspaper article about the characteristics of the
19  Salt River.  So you can skip some of the sections, but
20  microfilm is very, very slow and inefficient.
21            And since I did my first report starting
22  about 10 or 15 years ago, there are a number of
23  commercial online newspaper resources that, in addition
24  to the Library of Congress's online source, that if you
25  go online and go to that particular source, you can
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 1  keyword search, for example, or a phrase "Salt River,"
 2  and you can limit the search to, say, hypothetically
 3  just Arizona newspapers, and you can limit it to a
 4  particular time period, hypothetically, say, 1850 to
 5  1920.
 6            And what will come up on the screen is any
 7  newspaper article that has the phrase "Salt River"
 8  somewhere in that newspaper article.  And when you
 9  click on that particular link, the page of the
10  newspaper, the way that paper was actually printed at
11  the time appears, and you can find -- usually it's
12  highlighted for you.  You can find where the term "Salt
13  River" appeared.
14            Now, to be sure, I didn't just use "Salt
15  River."  I used a variety of other terms, but I'm just
16  using that as an example.
17      Q.    Is that a lot easier than sitting in the
18  basement of a library rolling through the microfilm?
19      A.    When I first did the research, not only on
20  Salt River, but also other historical projects,
21  historical microfilm is usually the last thing I did
22  because it was so slow and so inefficient.  Nowadays,
23  with these databases, they are so efficient and can
24  give you such a huge, rich list of newspaper articles,
25  it's one of the first things I do now.
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 1            And so one of the revisions of my two 2014
 2  Salt River reports included a lot more newspaper
 3  material derived from using this electronic searching
 4  method.
 5      Q.    And are there entire chapters of your two
 6  2014 reports devoted to newspaper articles?
 7      A.    Correct.
 8      Q.    And would that be Chapter 4 in both of those
 9  reports?
10      A.    That's correct.
11      Q.    Are those newspaper articles also
12  discussed in Paragraphs 51 through 53 of your
13  declaration?
14      A.    They are.
15      Q.    And I think you have talked some in the past
16  about what you refer to as boosterism in those
17  19th century, early 20th century newspapers.  Can you
18  tell us just a little bit about that?
19      A.    One has to project themselves back in time to
20  a day when there was no radio and no television.  The
21  only source of information for people who were
22  interested in current events or anything else at that
23  time were historical newspapers.  So historical
24  newspapers were widely read by many, many people,
25  perhaps more so than today.
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 1            But the local press, especially in the
 2  American West, really wanted to emphasize why people
 3  should move to a particular area, bring their
 4  businesses, bring their families.  And so the
 5  newspapers were historically booster newspapers, and I
 6  use the term essentially to mean promoting the
 7  community.
 8            And in that context the newspapers routinely
 9  would report on anything that they thought would be a
10  useful attribute for someone considering moving to a
11  particular community.  And it was not only just for the
12  people who were moving to the particular communities,
13  but the people who already lived there wanted to feel
14  proud about where they lived.
15            So newspapers would typically report on, for
16  example, the numbers and types of religious
17  institutions that there were in a particular area, the
18  types of businesses that there were in a particular
19  area, access to transportation, railroads, roads,
20  navigable waterways, such as we would see a lot of that
21  in the Yuma newspapers, but not so much in the Salt
22  River newspapers.
23            And then, likewise, these papers were
24  typically mailed out to other newspapers around the
25  West and the country, which would then reprint sections
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 1  of them so that people in other communities would know
 2  what was going on in the home community.
 3      Q.    Did you see that type of boosterism in the
 4  Arizona newspapers of this relevant time period?
 5      A.    Very much so.  And, as I said, they were very
 6  optimistic-type newspapers.  For example, if somebody
 7  made a proposal to build a hotel in a particular town,
 8  typically the newspaper account of that would say
 9  something -- and I'm just using a loose phrasing
10  here -- something along the lines of "Won't it be
11  wonderful when this hotel is built.  We will then have
12  the most modern accommodation in the area."
13            And so they were optimistic.  They boosted
14  the community and they bragged about anything that they
15  thought was going to be a positive attribute of the
16  local community.
17      Q.    Did you see a lot of bragging in the Arizona
18  newspapers about the potential use of the Salt River as
19  a means of regular transportation of goods or services?
20      A.    No.
21      Q.    Do you think you would have seen that if the
22  river was navigable?
23      A.    Absolutely.  As I said, the Yuma papers
24  routinely talked about boat traffic on the Colorado
25  River, and there just was nothing similar in the
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 1  Phoenix area newspapers.
 2      Q.    You have a section in your reports and in
 3  your declaration about the Colorado River; is that
 4  right?
 5      A.    That's correct.
 6      Q.    Why is that there?
 7      A.    Because the Arizona Legislature, Territorial
 8  Legislature, had declared in 1865 that the Colorado was
 9  the only navigable body of water in the territory of
10  Arizona, I thought it would be useful to take a look at
11  the types of watercraft that were being used on the
12  Colorado River around that particular time, and so that
13  was the purpose of my section on the Colorado River.
14      Q.    And how and to what extent did that
15  discussion inform your ultimate opinion about
16  navigability of the Salt?
17      A.    Well, one particular example I can cite right
18  now was the expedition by J.C. Ives, who was sent by
19  the U.S. Government to determine how far up the
20  Colorado River navigation could take place.  And Ives
21  was able to go up the Colorado River in a low draft
22  steamboat as far as what is today, I guess, Bullhead
23  City, past Yuma to Bullhead City on the Colorado River;
24  but he did it with great difficulty, and, in fact, some
25  of the drawings that were done of his expedition show
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 1  his men actually on the shore with ropes pulling the
 2  boat over sand bars and around obstructions.
 3            And to me, what this meant was that the
 4  Colorado clearly had a much larger flow than the Salt
 5  River, and if the Colorado was viewed as being
 6  navigable, but only with difficulty, it helped me
 7  understand the situation as being much less likely to
 8  carry out navigation on the Salt River.
 9      Q.    Is your discussion of the Colorado River set
10  forth on Paragraphs 54 through 58 of your declaration?
11      A.    Correct.  And as I indicated, in my two 2014
12  reports there are drawings and photographs of the Ives
13  expedition and then a later expedition by Wheeler that
14  attempted to go up the Colorado by using dories and ore
15  power and, also, some photographs of the John Wesley
16  Powell expedition, the second one.  He didn't have a
17  camera on the first one.
18      Q.    When you were preparing your reports this
19  time in 2014, did you have an opportunity to review the
20  historical information that had been submitted by
21  parties in the record?
22      A.    Yes, I did.
23      Q.    And after you did your report, did you also
24  have an opportunity to continue reviewing additional
25  historical information that was submitted by parties in


Coash & Coash, Inc.







SALT RIVER     VOLUME 17      03/10/2016 Page 3576


 1  this case?
 2      A.    Yes; in particular, the Arizona State Land
 3  Department.
 4      Q.    And do Paragraphs 59 and 60 set forth some of
 5  your observations about the additional evidence that
 6  had been submitted prior to the date of your
 7  declaration?
 8      A.    Yes.
 9      Q.    Do those two paragraphs talk about every
10  single item of evidence that was submitted by any of
11  the parties?
12      A.    No.  They focus primarily on the Land
13  Department's submissions.
14      Q.    And are they just example of those
15  submissions, or do you talk about all of them?
16      A.    They are examples, and the reason why I
17  didn't talk about all of them is because the Land
18  Department submitted what to me appeared to be hundreds
19  and hundreds of exhibits, many of which I was unable to
20  understand why they submitted them at all.  They didn't
21  seem to be especially relevant to the question of
22  navigability to the Salt River.
23            But I did want to point out some of the
24  problems that I saw with some of the exhibits, as a
25  representative sampling.
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 1      Q.    And in Paragraph 60 of your declaration, you
 2  have some subdivisions there that are titled Item 10,
 3  for example, Item 11.  Do those Item numbers correspond
 4  to the Land Department's exhibit numbers that were
 5  submitted to the Commission?
 6      A.    They do.
 7      Q.    Let's talk about a few of those.
 8            On Page 17 of your declaration, still in
 9  Paragraph 60, right there under Item 14, do you see
10  that?
11      A.    Yes, Item 14, and then I have the
12  parenthetical note that this document discussed Hayden
13  and his flour mill and silos.
14      Q.    Do portions of the document that you quote
15  here in Item 14 say that the product for the mill was
16  shipped by land and not on the river?
17      A.    Yes.  In fact, I have a quote here.  This
18  would be the fourth line down into this discussion of
19  Item 14.  Quote, From the start of operations in 1874,
20  the Hayden mill became one of the most widely known
21  institutions in Arizona Territory.  In early
22  territorial days the product of this mill was carried
23  in freight wagons and by pack-trains to most of the
24  mining camps and military posts in the Territory and
25  its output was estimated in millions of dollars, close
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 1  quote there.
 2            I also point out that grain was brought to
 3  the mill from the various Indian Reservations, but it
 4  was brought on horseback or muleback.
 5      Q.    And according to this submission by the Land
 6  Department that you're quoting here, the starting of
 7  the mill operations were in 1874; is that correct?
 8      A.    That's right.
 9      Q.    And that's relatively early in the
10  development of the valley, isn't it?
11      A.    Yes.
12                 MR. MCGINNIS:  Can you hear me okay?
13                 CHAIRMAN NOBLE:  Don't get nervous.
14  We'll take care of you.
15                 MR. MCGINNIS:  I'm not nervous.
16                 CHAIRMAN NOBLE:  Unaccustomed as you are
17  to public speaking.
18                 MR. MCGINNIS:  Yeah.  First time for
19  everything.
20  BY MR. MCGINNIS:
21      Q.    1874 is relatively early in the development
22  of the valley; is that right?
23      A.    Yes.  Well, before a lot of the diversion
24  dams existed on the Salt River.
25      Q.    And is it your understanding that Hayden's
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 1  Mill was located directly on the river?
 2      A.    It was directly on the river just near Tempe
 3  Butte.
 4      Q.    And I think you talked a little bit earlier
 5  about flour for the mill being supplied to, among other
 6  people, military posts in the territory?
 7      A.    Correct.
 8      Q.    And do you know whether there were military
 9  posts that were located on or adjacent to the Salt and
10  Verde Rivers upstream from Hayden's Mill?
11      A.    Two of them that come to mind right away are
12  McDowell and also Camp Verde.
13      Q.    And you also mentioned, I think, that some of
14  the wheat for the mill came from the Salt River Pima
15  Indians; is that right?
16      A.    That's correct.
17      Q.    And were those folks also located directly on
18  the river upstream from the mill?
19      A.    They were downstream from the mill at the
20  junction of the Salt and Gila Rivers.
21      Q.    Okay.  I'm just talking about the Salt River
22  Pimas now, not the Gila River Pimas.
23      A.    Oh, yes.
24      Q.    The Salt River Pima Reservation, was it
25  upstream from the mill?
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 1      A.    Yes, it was upstream.
 2      Q.    As a matter of fact, we just looked at it a
 3  few minutes ago?
 4      A.    Right.
 5      Q.    There was also some of that wheat that came
 6  from the Gila River Reservation; is that right?
 7      A.    Yes.
 8      Q.    And is a portion of the Gila River
 9  Reservation on the Salt River down near the Gila River
10  confluence?
11      A.    Yes, it is.
12      Q.    Does anything in the document that the Land
13  Department submitted as Evidence Item Number 14 ever
14  mention any of the supplies for the mill or the
15  products from the mill being transported on the river?
16      A.    No.
17      Q.    Let's look at Item Number 15 there, which is
18  just below that, and this is also relating to Hayden's
19  Flour Mill; is that right?
20      A.    That's correct.
21      Q.    In the first paragraph of that Item 15 on
22  Page -- let's go to Page 18, sorry, the next paragraph.
23            Page 18, the first paragraph talks about
24  Charles Hayden was a major advocate for road
25  development.  Do you see that?
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 1      A.    Yes.
 2      Q.    Is this the same guy who tried to float logs
 3  down the Salt River in Tempe?
 4      A.    Yes, it is.
 5      Q.    The same guy who lived on the banks of the
 6  river?
 7      A.    Yes.
 8      Q.    Same guy who operated a mill on the banks of
 9  the river?
10      A.    Yes, and he used water power from the river
11  to operate his mill.
12      Q.    Did he run a ferry across the river?
13      A.    He did, and we have seen photographs of the
14  ferry, and we've also seen the ford near where his mill
15  was located.
16      Q.    In this document submitted by the Land
17  Department, it talks about him being a major advocate
18  for road development.  Do you see that?
19      A.    Yes.
20      Q.    Do you see anything that talks about Charles
21  Hayden being a major advocate for navigation on the
22  Salt River?
23      A.    No.
24      Q.    The same paragraph there on Page 18 talks
25  about Hayden distributing flour and grain to all parts
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 1  of the territory and can frequently furnish back
 2  freights to their advantage.  Do you see that?  It's
 3  toward the bottom of that first full paragraph on 18.
 4      A.    Yes, I see that.
 5      Q.    Do you know what back freights are?
 6      A.    Essentially -- well, Hayden wanted to try and
 7  entice as many people to bring their grain to his mill
 8  as possible, and he realized that if wagons were
 9  carrying the grain to the mill, they might need to --
10  depending on where the resulting flour was going, they
11  might not be going back completely full.  And so he was
12  essentially saying I've got contacts and I can provide
13  you with other goods to transport, so that you don't
14  have to take your wagons back completely empty and at a
15  loss.
16      Q.    As a professional historian, did you find any
17  significance of that back freight concept for purposes
18  of navigability?
19      A.    In the fact that he was saying he could
20  provide material going back to where these wagons were
21  going, and presumably some of them were going along the
22  Salt River, and he's saying he can provide other things
23  for them to carry going back, indicated to me that the
24  river was likely not being used for transportation.
25      Q.    Okay.  Let's skip over to Page 19, Item 29.
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 1            Pay no attention to the fact that there's
 2  nothing on the screen.  Let's just keep going on the
 3  paper, all right?  Is that okay with you?
 4      A.    Yes.
 5      Q.    You've got a paper copy?
 6      A.    Paper is fine.
 7      Q.    Item 29 talks about a 1908 booklet that was
 8  used to promote the Salt River Valley; is that right?
 9      A.    Yes, and this was, again, another item
10  submitted by the Land Department as one of its
11  exhibits.
12      Q.    Is this another example of -- even though
13  it's not a newspaper, it's another example of the kind
14  of boosterism you were talking about?
15      A.    Very much so.
16      Q.    Toward the end of that paragraph, in
17  something you're quoting there, next to the last
18  complete line talks about multiple advantages to the
19  Salt River region, and there you're quoting, good roads
20  to market.  Do you see that?
21      A.    Yes, and I should point something out here.
22  The booklet is not paginated, and so in order to find
23  the relevant place in it, you need to go to the end of
24  the book and look at question number 26, which question
25  number 26 -- this booklet, again, was meant to be


Coash & Coash, Inc.







SALT RIVER     VOLUME 17      03/10/2016 Page 3584


 1  handed out to prospective settlers or to be mailed to
 2  other communities, and question 26 was sort of like a
 3  frequently asked question type thing that we would see
 4  today.
 5            And question 26 says, "What advantage does
 6  this valley," meaning the Salt River Valley, "offer to
 7  the farmer over other sections?"  And here the booklet
 8  lists multiple advantages to the Salt River region,
 9  including, quote, good roads to market.  But there's no
10  similar discussion of the Salt River being capable of
11  carrying any kind of goods.
12      Q.    In your review of these documents as a
13  professional historian, did you find any significance
14  in the fact that that 1908 booklet talked about good
15  roads to market, but never mentioned transporting
16  anything on the river?
17      A.    Correct, and it also corroborated the fact
18  that the newspapers were booster-oriented as well, and
19  they did not indicate that the Salt River could be used
20  for transportation on a reliable basis.
21      Q.    After you submitted your declaration in July,
22  did the parties continue to submit other historical
23  documents in the record?
24      A.    Yes.
25      Q.    Did you continue to look at those documents?
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 1      A.    Whenever I got them, I did.
 2      Q.    I'm going to hand you a copy of
 3  Exhibit C026I.
 4      A.    Do I need a copy of that?
 5      Q.    Probably more so than any of us.
 6                 CHAIRMAN NOBLE:  I think we thought you
 7  just had it photographically engrained.
 8                 THE WITNESS:  Yeah.
 9                 CHAIRMAN NOBLE:  Yeah.
10                 MR. MCGINNIS:  Can I steal one back,
11  Joe?
12                 CHAIRMAN NOBLE:  Well, he can have mine.
13                 MR. MCGINNIS:  No, you're the second
14  person that needs one.
15                 CHAIRMAN NOBLE:  It seems that the
16  copier wasn't working too well.  We may have been short
17  a copy or two up here.
18                 MR. MCGINNIS:  Oh, I'm sorry.
19  BY MR. MCGINNIS:
20      Q.    C026I is a document that SRP submitted.  If
21  you look on the second page there, it says "Up Salt
22  River."
23            Do you see that?
24      A.    The page with the title?
25      Q.    Yes.
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 1      A.    Yes, I see it.
 2                 CHAIRMAN NOBLE:  Mr. McGinnis, is that
 3  the page that -- the second page in and it's 1/6 in the
 4  bottom right-hand corner?
 5                 MR. MCGINNIS:  Yes.
 6                 CHAIRMAN NOBLE:  Okay.
 7  BY MR. MCGINNIS:
 8      Q.    Do you see that?
 9      A.    Yes, I do.
10      Q.    Does this document discuss a 19th century
11  phrase or idiom "Up Salt River"?
12      A.    It does.
13      Q.    And was that a term that was used in the
14  1800s and early 1900s to describe politicians who are
15  in trouble or in a fight for his or her political life?
16      A.    Typically, yes.
17      Q.    And did the phrase "Up Salt River" derive
18  from the Salt River in Arizona or some other Salt
19  River?
20      A.    It derived from the Salt River in Kentucky.
21      Q.    Does this 18th century, 19th century idiom
22  constitute an example of one of the reasons why people
23  trained in historical research should be the ones doing
24  the historical research?
25      A.    Yes, and I should point out here that at
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 1  least two of the items, quote/unquote, that the Land
 2  Department submitted referenced the Salt River and
 3  going up the Salt River, and these are discussed in my
 4  declaration, when, in fact, the Salt River being
 5  discussed there was in relation to this particular
 6  idiom and was in relation to the Salt River in
 7  Kentucky, not the Salt River in Arizona.
 8      Q.    And when Dr. August testified, were you here
 9  for that?
10      A.    No, I was not here for his testimony.
11      Q.    Did you get a chance to read the transcript?
12      A.    I have not read it yet.
13      Q.    He's also a Ph.D. historian, like yourself,
14  isn't he?
15      A.    Yes, he is.
16      Q.    When he testified, he talked about some
17  courses he had had in graduate school when he was a
18  history major on something called historiography?
19      A.    Historiography.
20      Q.    Historiography.  You can tell I wasn't a
21  history major because I can't even say the word.
22            Can you tell us what historiography is?
23      A.    Historiography is the history of how history
24  is studied, because whoever writes history in different
25  generations typically has assumptions and prejudices
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 1  and values determined by when they were doing their
 2  writing.
 3            A good example might be that American history
 4  that was written in the 1950s, shortly after World War
 5  II and during the rise of the communist Soviet Union,
 6  tended to have American history as being portrayed as
 7  being very patriotic and glowing and filled with
 8  greatness.  Whereas if you look at American history
 9  that was written in the era of the late 1960s and early
10  1970s, when there were a lot of protests against the
11  Vietnam War, that particular type of history tended to
12  be written more with a negative viewpoint.  Typically,
13  a lot of the history, for example, in that time period
14  was written from the perspective of what was happening
15  to minorities and, likewise, how minorities and women
16  helped shape American history, rather than strictly
17  just white men doing great things.
18      Q.    And I think you testified when we were here
19  last time that you have both a Master's and a Ph.D. in
20  American history?
21      A.    That's correct.
22      Q.    Or in history?
23      A.    In American history.
24      Q.    And while you were taking those courses, did
25  you have any coursework on things related to
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 1  historiography?
 2      A.    Absolutely.  One of the assumptions when you
 3  pass your doctoral exams, at least at the University of
 4  California, is that by that particular point in time
 5  you're familiar with all of the main historical authors
 6  of any kind of American history and the time period in
 7  which they wrote their history and how that might have
 8  shaped their views about history.
 9      Q.    Did you also have coursework in, for lack of
10  a better term, research methodology, how you go about
11  studying history?
12      A.    Absolutely.
13      Q.    Let me hand you one more exhibit here.
14      A.    I think I need a copy too.
15      Q.    I keep forgetting about you, Doug.  I'm
16  sorry.
17      A.    Thank you.
18      Q.    What I've handed you, Dr. Littlefield, is
19  from C028 in the record, which is State Land Department
20  Exhibit 274.  Do you see that on the front?
21      A.    Yes, I do.
22      Q.    And is this an article from the Bisbee Daily
23  Review dated November 2, 1902?
24      A.    That's what the full page, where the article
25  is located, identifies it as being.
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 1      Q.    Is it your understanding this is a document
 2  that was submitted by the State Land Department in this
 3  proceeding?
 4      A.    Yes, I've seen this before.
 5      Q.    And to his credit, this is not one of the 25
 6  boating accounts that Mr. Fuller listed as a successful
 7  boating account on the Salt River, is it?
 8      A.    I don't recall.  I think it might be one of
 9  them.
10      Q.    We'll get to that.
11      A.    Okay.
12      Q.    So this article says "Boats for Salt river
13  will leave from the foot of Brewery Gulch at 6 a.m.
14  November 5th.  Book your passage with Dan Hankins on
15  Main Street.  Route lies via San Pedro to Gila, then
16  down Gila to Salt River."
17            Did I read that right?
18      A.    You did.
19      Q.    Is it your understanding, as a trained
20  professional historian, that this boat deals with
21  actually boating on the Salt River, this article deals
22  with actually boating on the Salt River?
23      A.    This article indicates, well, a couple things
24  to me.  First of all, I would be a little suspicious
25  about the phrase "Brewery Gulch."
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 1      Q.    That actually does exist, but...
 2      A.    Okay.  Well, maybe it exists, but simply the
 3  fact that they're referring to the foot of Brewery
 4  Gulch, to me, would raise some questions in my mind.
 5            But, secondly, the --
 6      Q.    Mr. Helm is laughing because he's probably
 7  been there.
 8                 MR. HELM:  Mwah?
 9  BY MR. MCGINNIS:
10      Q.    Go ahead.  I'm sorry.
11      A.    I'm sorry.  What was your question, again?
12      Q.    My question was, can you tell -- come to a
13  conclusion by looking at this article about whether
14  this article deals with actual boating on the Salt
15  River, or is it referring to the idiom we just talked
16  about?
17      A.    Oh, it's likely referring to the idiom,
18  because it references being "Notice to Candidates."
19      Q.    And in the context of knowing what that idiom
20  is, that would be helpful for determining the viability
21  of this article as something that would support
22  navigability on the river?
23      A.    And also the fact that the article doesn't
24  say that they actually carried out the navigation.  It
25  just said that something might happen in the future.
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 1      Q.    Let's do a little more on the historical
 2  newspaper articles.
 3            Doug, do you have this?
 4      A.    I do.
 5                 DIRECTOR MEHNERT:  Is that an exhibit?
 6                 MR. MCGINNIS:  No.  Well, I'll explain.
 7  BY MR. MCGINNIS:
 8      Q.    What I've handed out, Dr. Littlefield, is
 9  actually not a new exhibit.  It's a compilation of
10  several things that are already in the record.  Is that
11  your understanding?  Have you seen this before?
12      A.    I have seen it before, yes.
13      Q.    So this document, the first four or five
14  pages are a table from Mr. Fuller's PowerPoint, which
15  is -- I think I copied this one from State Land
16  Department 351, but it's my understanding it's the same
17  in 364.
18                 CHAIRMAN NOBLE:  Mr. Helm?
19                 MR. HELM:  Yes.  Could we get either an
20  exhibit number on this or something, since --
21                 MR. MCGINNIS:  I'm getting there.
22                 MR. HELM:  -- it's a compilation, so we
23  can ID it.
24                 MR. MCGINNIS:  I don't think it's going
25  to be an exhibit number, but if you let me --


Coash & Coash, Inc.







SALT RIVER     VOLUME 17      03/10/2016 Page 3593


 1                 MR. HELM:  Some way to identify it other
 2  than just having to --
 3                 MR. MCGINNIS:  I gotcha.  We have not
 4  submitted it as an exhibit, only because everything in
 5  here is already in the record.  It's just a compilation
 6  of other exhibits.  If you would like us to, we can
 7  certainly submit it and have another number.
 8                 CHAIRMAN NOBLE:  For instance, I notice
 9  on the first page, up in the right-hand corner it says
10  "SLD 351."
11                 MR. MCGINNIS:  That's the only thing
12  that's different from what's in Mr. Fuller's
13  PowerPoint.  What we did is we took the slides from
14  Mr. Fuller's PowerPoint, put the "SLD 351" on it to
15  identify it, and numbered down the left-hand margin.
16  And what's under the tabs are documents that are
17  already in the record.  Again, if you would like us to
18  submit this as a separate exhibit, certainly can.  I
19  just didn't want to clog the record up any more than it
20  already had.
21                 CHAIRMAN NOBLE:  How are we going to
22  identify where in the record these documents are?
23                 MR. MCGINNIS:  We're going to identify
24  each one of these documents as we talk about them.
25                 CHAIRMAN NOBLE:  Okay.
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 1                 MR. MCGINNIS:  But if somebody wants --
 2                 CHAIRMAN NOBLE:  Mr. Helm, do you have
 3  any other comments on it?
 4                 MR. HELM:  Do what you want.  My comment
 5  is still, when we ultimately end with this thing, there
 6  will be a massive record, and as we've talked lots of
 7  times, we don't get too technical and mention the
 8  number, and it would be handy to have a note that the
 9  number such and such is a compilation of --
10                 MR. MCGINNIS:  How about --
11                 CHAIRMAN NOBLE:  Okay, just a second.
12  Let's jump to Number 1, Tab Number 1.
13                 MR. MCGINNIS:  Yes.
14                 CHAIRMAN NOBLE:  Walk us through that,
15  as far as the record is concerned.
16                 MR. MCGINNIS:  Tab Number 1, if you turn
17  to Tab 1, there's a big page that says "5," and that's
18  because it's State Land Department's Exhibit Number 5.
19                 CHAIRMAN NOBLE:  Okay.
20                 MR. SLADE:  But that's not the exhibit
21  number.  That's the State Land Department tab number.
22  So it would be important to have the exhibit number.
23  And I'm not sure if this includes the entire exhibit or
24  just portions that you come up with.
25                 MR. MCGINNIS:  Okay.  Here's what we'll
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 1  do.  If you give us what the next exhibit is, and
 2  either today or tomorrow or Monday, we'll submit this
 3  whole thing again as a new exhibit.  Again, I was just
 4  trying not to add things to the record that were
 5  already in there.  But I think it would be helpful for
 6  the Commission to have.  That's why we copied it.  It's
 7  all of the documents that allegedly support
 8  Mr. Fuller's boating accounts all in one handy-dandy
 9  little book.
10                 CHAIRMAN NOBLE:  Are they all from
11  351 SLD?
12                 MR. MCGINNIS:  No.
13                 CHAIRMAN NOBLE:  Okay.
14                 MR. MCGINNIS:  The only thing that's
15  from 351 is the table.
16                 CHAIRMAN NOBLE:  What's our number,
17  George?
18                 DIRECTOR MEHNERT:  0248.
19                 CHAIRMAN NOBLE:  0248.
20                 MR. MCGINNIS:  0248?  048.
21                 DIRECTOR MEHNERT:  I'm sorry, 048.
22  You're right.
23                 MR. MCGINNIS:  Okay.  We will submit
24  this.
25                 CHAIRMAN NOBLE:  048 is the number of
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 1  this exhibit.
 2                 MR. MCGINNIS:  It might take us a couple
 3  days, because I'll have to put in slip sheets instead
 4  of tabs in order to get it scanned and under George's
 5  system, but I'll be happy to do that.
 6                 THE WITNESS:  What was the exhibit
 7  number, again?
 8                 MR. MCGINNIS:  C048.
 9                 DIRECTOR MEHNERT:  C048.
10                 THE WITNESS:  C048.
11                 MR. SLADE:  And I would just note that
12  this is SRP's interpretation of Mr. Fuller's evidence
13  for the accounts.  This isn't necessarily what
14  Mr. Fuller would say are his documentary newspaper
15  articles or whatever he has that support his historical
16  accounts.  We haven't seen this, so we don't know if
17  it's, in fact, complete or not.
18                 CHAIRMAN NOBLE:  And, Mr. Slade, I
19  believe that the submission here is simply excerpts
20  from Mr. Fuller's evidence, and the exhibit itself
21  doesn't contain opinions or qualifications of those
22  excerpts.  It just has the excerpts, and now I believe
23  Dr. Littlefield's going to be asked to testify about
24  excerpts.
25                 MR. SLADE:  Sure.  And my only point is
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 1  we don't know if these are all the excerpts that
 2  support that particular boating account or some of
 3  them, and I'm just noting that for the record.
 4                 MR. MCGINNIS:  And we will go through
 5  the citations to the record on each one of these in
 6  painful detail over the next couple hours, and
 7  Mr. Slade will have an opportunity to cross
 8  Dr. Littlefield on them and Mr. Fuller will have a
 9  chance for rebuttal.  I mean I think we have to do it
10  that way.
11                 CHAIRMAN NOBLE:  Yeah, you do.  Is this
12  Tylenol painful, or am I going to need something
13  heavier?
14                 MR. HELM:  I'd go for the heavier stuff,
15  if I were you.
16                 CHAIRMAN NOBLE:  Oxycontin, huh?
17                 MR. MCGINNIS:  I think you'll find it
18  informative.  Let's just say that.
19                 CHAIRMAN NOBLE:  Please proceed.
20                 MR. MCGINNIS:  Okay.
21                 CHAIRMAN NOBLE:  Actually, let's not
22  proceed.  Let's take a break 15 minutes, 10 after.
23                 (A recess was taken from 9:56 a.m. to
24  10:10 a.m.)
25                 CHAIRMAN NOBLE:  Mr. McGinnis, can you
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 1  go ahead and start?
 2                 MR. MCGINNIS:  Yes.  Thank you,
 3  Mr. Chairman.
 4  BY MR. MCGINNIS:
 5      Q.    Dr. Littlefield, before we get started I'm
 6  going to hand you a copy of Mr. Fuller's October 15th,
 7  2015 PowerPoint presentation that's State Tab
 8  Number 364.  I believe it's part of Exhibit C030.  I'm
 9  handing you a color copy for your use this morning.
10            We talked some about your training as a
11  historian earlier.  Did you have any specific training
12  during your coursework that related to the reliability
13  of historical newspaper articles?
14      A.    Yes, I did.
15      Q.    And based on that training, do you have an
16  opinion as to how the accuracy of a historical
17  newspaper article normally relates to the time between
18  the event and the article?
19      A.    That's correct.  The closer in time that
20  the -- well, let me rephrase that.
21            The closer chronologically in time that a
22  particular event is covered by a newspaper, the general
23  supposition is, is that it's probably going to make the
24  article more reliable; but, again, as I said earlier in
25  my testimony, you would need to take into consideration
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 1  looking at multiple other historical documents even to
 2  test that reliability.
 3      Q.    And is that proposition generally accepted
 4  among professional historians?
 5      A.    Again, with the caveat that I just mentioned;
 6  that you never can completely trust a newspaper's
 7  article, necessarily, like any other document for that
 8  matter, but newspapers in particular.  And so you need
 9  to corroborate them very carefully.  But, generally
10  speaking, the closer in time that the article is to
11  when the event occurred, the probability goes up that
12  the article is most likely reliable.
13      Q.    How about the relationship between the
14  reliability of the article and the distance between the
15  place where the event occurred and the place where the
16  newspaper's published; is there some general feeling
17  about that?
18      A.    Essentially the same as the proximity in
19  time.  The further away you get from a particular -- a
20  newspaper is from a particular event, the assumption
21  is, is that the reliability goes down.
22            And that's especially true in the
23  19th century, when there weren't other means of
24  corroborating what took place in a more distant place,
25  other than correspondence or a newspaper that might
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 1  have been mailed, hypothetically.  A Prescott newspaper
 2  that might have been mailed to Phoenix, for example,
 3  the people in Phoenix might not be able to necessarily
 4  rely completely on what was published in the Prescott
 5  paper.
 6            So the further away you get between the --
 7  geographically between the event and the newspaper, the
 8  reliability goes down.
 9      Q.    Is that proposition also generally accepted
10  among professional historians?
11      A.    Yes.
12      Q.    You now have a copy of what's now been marked
13  as Exhibit C048.  Do you have that in front of you?
14      A.    I do.
15      Q.    That lists 25 different historical boating
16  accounts in Mr. Fuller's table; is that right?
17      A.    That's the way I understand it, yes.
18      Q.    Okay.  And those have been numbered in red
19  down the left margin 1 through 25?
20      A.    Right, and those are, the way I understand
21  it, are your numbers, not Mr. Fuller's.
22      Q.    Correct.
23      A.    Yes.
24      Q.    And the period that's covered by these
25  accounts, the first one is in May 1873, according to
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 1  Mr. Fuller's table, and it goes down to June 1919, do
 2  you see that, for Number 25?
 3      A.    Yes, I do.
 4      Q.    Is that approximately 46 years?
 5      A.    Yes, roughly.
 6      Q.    Does the fact that there are only 25
 7  newspaper accounts of boating on the Salt River over
 8  the course of 46 years mean anything to you, as a
 9  professional historian?
10      A.    I think I said this earlier in my testimony
11  today, but I would have -- if the Salt River had been
12  reliable for transportation, I would have expected to
13  have seen many, many more newspaper articles about it,
14  including advertisements for carrying goods on the
15  river, frequency of departures, which you see all the
16  time in the Yuma newspapers.
17            And so the fact that there are, on average,
18  less than one article per year underscores to me how
19  unusual these boating attempts or events were.
20      Q.    Have you reviewed the table prepared by
21  Mr. Fuller, as well as the supporting newspaper
22  accounts that are contained in Exhibit C048?
23      A.    I have.
24      Q.    As a general matter, after reviewing that
25  information, do you think some of these trips likely
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 1  did occur?
 2      A.    Yes.  I'm fairly certain that some of them
 3  did occur, with varying degrees of success.
 4      Q.    Do you think some of these trips have details
 5  in the newspaper articles that are likely incorrect or
 6  exaggerated?
 7      A.    Absolutely.
 8      Q.    Are there some of the accounts that there's
 9  no way to know if they ever happened at all?
10      A.    Many of the accounts are something along the
11  lines of so-and-so plans to take a boat down the river
12  tomorrow; but then there's never any follow-up saying
13  that they actually did it.
14      Q.    Okay.  Let's start taking a look at what I
15  have as Number 1 there on that table in front of C048.
16  This, according to Mr. Fuller's table, is 5 tons of
17  wheat in a flat boat, May 1873.  Do you see that one?
18      A.    I do.
19      Q.    And I've given you a copy of Mr. Fuller's
20  PowerPoint, if you could turn to Slide 158.
21            Mr. Heilman has it up on the screen there.
22            Is this your understanding of Mr. Fuller's
23  rendition of the 1873 flat boat account?
24      A.    Yes, and I saw this.  I saw his presentation
25  when he gave it.
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 1      Q.    And he cites his source there at the bottom
 2  of that page.  Do you see what he says under what
 3  newspaper he cites as his source?
 4      A.    He cites the Weekly Arizona Miner, May 3rd,
 5  1873.
 6      Q.    Okay.  Turning to Tab 1 in Exhibit C048, do
 7  you see the first page has a 5 on it?  Do you see that?
 8      A.    Yes, I do.
 9      Q.    Can you look on the third page of that tab
10  and see if that's the Weekly Arizona Miner published on
11  May 3rd, 1873?
12      A.    Yes, it is.  The print in my copy in the book
13  is pretty small, but I can read it on the screen.
14      Q.    And for the record, my understanding, this is
15  part of C002, and it's Land Department Tab or Exhibit
16  Number, whatever you call it, Number 5.
17            Let's take a look at this newspaper account
18  that relates to Mr. Fuller's account Number 1.  Where
19  did this account occur?  Do you know?  Where did the
20  actual trip allegedly occur?  Would it have been in
21  Phoenix?
22      A.    Near Phoenix, yes.
23      Q.    And where was the newspaper published?
24      A.    The newspaper was published in Prescott.
25      Q.    And if you turn back to what's the second
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 1  page of this exhibit under Tab 1, the entire account
 2  consists of six lines in one paragraph; is that right?
 3      A.    Yes, the first six lines under the heading
 4  Items.
 5      Q.    As a matter of fact, it's all one sentence;
 6  isn't this right?
 7      A.    Yes.
 8      Q.    And if you look back to the full page of that
 9  article that Mr. Heilman has on the screen, that six
10  lines appears in the second column.  Do you see that
11  right there?
12      A.    Yes, do.
13      Q.    Is that the six lines we're talking about --
14      A.    Yes.
15      Q.    -- the one sentence?
16            If you look at the top of that column, can
17  you read there what it says up at the very top?
18      A.    The heading at the very top of the column is
19  Maricopa County and then a parenthetical subheading
20  Correspondence of the Arizona Miner.
21      Q.    And, again, I think we've established you
22  have a lot of experience looking at these historical
23  newspapers; is that correct?
24      A.    That's true.
25      Q.    What does it mean to you for something to be
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 1  listed in a column that says "Correspondence of the
 2  Arizona Miner"?
 3      A.    That this was a letter or perhaps a newspaper
 4  that was mailed to another community, and the other
 5  community then printed it verbatim.
 6      Q.    So would somebody in Prescott associated with
 7  a newspaper have written this article, or would it have
 8  been written in a letter from someplace else?
 9      A.    It would have come from Maricopa County.
10      Q.    As a general matter, would the editor of the
11  Prescott newspaper have fact-checked the things in that
12  letter?
13      A.    Very, very -- it would have been extremely
14  rare for them to have fact-checked it.  They would just
15  take this material from Maricopa County and print it
16  verbatim.
17      Q.    And if you look in Mr. Fuller's table at the
18  front of Exhibit C048, he lists this account as May
19  1873.  Do you see that?
20      A.    I do.
21      Q.    Okay.  And the newspaper is dated May 3rd,
22  1873; is that right?
23      A.    That's right.
24      Q.    Is there a different date here on the
25  correspondence that came from Maricopa County?
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 1      A.    Underneath the heading and the subheading,
 2  then there's a letterhead that reads "Phoenix, Maricopa
 3  County, Arizona, April --" I can't tell if it's 25th or
 4  23rd, 1873.
 5      Q.    Can you blow that a little more so we can
 6  read that?
 7      A.    April 25th, 1873.
 8      Q.    Okay.  So the information in that account
 9  came from a letter that was dated April 25th, 1873; is
10  that right?
11      A.    That's right.
12      Q.    Do you know what day of the week April 5th,
13  1873 happened to be?
14      A.    April 25th?
15      Q.    Yes.
16      A.    No, I don't.
17      Q.    Take a look at the blowup of the article.
18  The second paragraph there that's not about this thing
19  talks about Wednesday, the 23rd.  Do you see that?
20      A.    I do.
21      Q.    If Wednesday was -- the 23rd was a Wednesday,
22  then the 25th would have been a Friday?
23      A.    That's correct.
24      Q.    In the article itself, in the one paragraph,
25  it talks about doing something last week.  Do you see
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 1  that?  "Salt River, craft as last week, Vandermark and
 2  Kilgore."
 3      A.    Oh, brought their 5 tons of wheat down.  Yes,
 4  I see that.
 5      Q.    So if somebody is writing an article on a
 6  Friday or letter on a Friday and they're talking about
 7  last week, they would be talking about the prior week;
 8  isn't that right?
 9      A.    Probably.
10      Q.    So would that have put this trip sometime at
11  about mid April?
12      A.    It's certainly sometime in April.
13      Q.    Let's go back to Mr. Fuller's PowerPoint,
14  Exhibit 364, Slide 158.
15            You have a hard copy there, don't you, Doug?
16      A.    Yes, I do.
17      Q.    Okay.  Mr. Fuller, in the final version of
18  his PowerPoint, included this hydrograph in the upper
19  right.
20            Can you blow it up a little bit, Jeff?
21            So Mr. Fuller had this account in May, which
22  is where his big red box is.  Do you see that?
23      A.    I do.
24      Q.    And I know you're not a hydrologist, but just
25  from reading a graph, can you tell that if this account
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 1  actually was in April, it would have been at a time
 2  where there was typically much higher flows than in
 3  May?
 4      A.    Again, I'm not a hydrologist, but that's the
 5  way I understand what the -- as a layperson, what that
 6  curve means.
 7      Q.    Do you have anything else to say about this
 8  account, other than what we've covered?
 9      A.    Just a couple of things, if we could blow up
10  the zoom version.  First, I wanted to comment that that
11  six-line, one-sentence description is a very sweeping
12  statement, and it's essentially wishful thinking.  It's
13  typical of the boosterism that I've commented on
14  before.  It doesn't necessarily mean that the river was
15  completely navigable.  It just means that the newspaper
16  editor, or whoever wrote the letter, was hoping that
17  this might be an indication that it might be navigable.
18            And by way of comparison, if you go down in
19  the same article, just to show the same type of thing,
20  down to the paragraph that begins "A thing of beauty is
21  a joy forever."
22      Q.    Is it right where I'm pointing right there?
23      A.    Yes, and then go down to the last four lines
24  that begins with "Let our farmers."
25            "Let our farmers make gardens, plant fruit
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 1  and shade trees, cultivate flowers and music, and spend
 2  something for the ornamental, and Salt River Valley
 3  will become noted for happy homes."
 4            This is typical of the kind of boosterism
 5  that these newspapers had, and I think, although
 6  they're talking about the gardens and the homes there,
 7  the same type of language I would think would apply to
 8  the comment about the Salt River being navigable.  It
 9  was wishful thinking and something that the newspaper
10  would want to brag about if it potentially became true.
11      Q.    As a matter of fact, I think you said earlier
12  that this was in a letter written by somebody in the
13  Phoenix, Maricopa County area to a Prescott paper.  So
14  they were already sort of talking about outside of
15  their -- talking to people outside of their area?
16      A.    And they're bragging about their area.
17      Q.    Anything else on this account?
18      A.    No.
19      Q.    Okay.  Let's go to Number 2 on Mr. Fuller's
20  table.  That is Hayden canoe and logs, June 1873.  Do
21  you see that?
22      A.    Yes.
23      Q.    Okay.  And if you go to Mr. Fuller's
24  PowerPoint, Exhibit 364, on Slide 159, which you should
25  have in front of you, do you see at the bottom there he
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 1  cites his sources?
 2      A.    I do.
 3      Q.    Does he cite the Arizona Citizen, June 14th,
 4  1873, and the Arizona Weekly Miner, June 21st and 28th,
 5  1873?
 6      A.    Yes.
 7      Q.    Would you go to Tab Number 2 in Exhibit C048?
 8  The first thing there has a 1 on it.  Do you see the 1?
 9      A.    I do.
10      Q.    And I understand that's State Land's Document
11  Number 1 as part of C002.
12            If you go to the full page of that document,
13  can you tell me what newspaper that was from and where
14  it was published, when it was published?
15      A.    This newspaper is the Tucson Citizen,
16  June 14th, 1873.
17      Q.    So is that the first one of the newspapers
18  that Mr. Fuller cited on Slide 159 of his PowerPoint?
19      A.    Yes, I think so.  He says it's the Arizona
20  Citizen, but it's the Tucson Citizen.
21      Q.    Do you know of any other Citizen newspaper
22  that was published in Arizona about this time?
23      A.    No.
24      Q.    This account of Hayden, do we know whether
25  this was an actual attempt to float a commercial amount
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 1  of logs or just a reconnaissance trip?
 2      A.    This was a reconnaissance trip.
 3      Q.    Actually, blow that up a little bit, Jeff.
 4            Hayden talks about -- the article talks about
 5  "examining the country and the river with a view of
 6  floating saw logs down to his ferry."  Do you see that?
 7      A.    Yes.
 8      Q.    And this paper, where did you say it was
 9  published?
10      A.    Tucson.
11      Q.    If you go to the full --
12            Unblow that up, Jeff, a little bit.  A little
13  more.
14            If you go down to the bottom of the third
15  column, do you see this article right here that says
16  "Notice"?
17      A.    Yes.
18      Q.    Blow that one up for me, Jeff.
19            What's that notice about?
20      A.    The notice reads the "Colorado Steam
21  Navigation Company's Steamship Newbern, Leaves
22  San Francisco for mouth of Colorado river on first of
23  every month, connecting with river boats.  Freight
24  landed at Yuma in 12 days from San Francisco.  Agencies
25  of the Company, 610 Front Street, San Francisco,
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 1  California."  It looks like either Yuma or Vuma and
 2  "Ehrenberg, A.T.  J. Polhamus, Jr., General
 3  Superintendent."
 4      Q.    So is that notice about steamships going up
 5  and down the Colorado?
 6      A.    From San Francisco, yes.
 7      Q.    And is that the kind of newspaper article or
 8  notice that you were talking earlier about what you
 9  would normally see in something that was next to a
10  river that was actually navigable?
11      A.    Absolutely.
12      Q.    Let's go back to the body of this article
13  then.
14            The prior page, Jeff.  There you go.
15            And the first line of this article says
16  "Judge Hayden returned this week from a trip up toward
17  the head waters of Salt River."  Do you see that?
18      A.    I do.
19      Q.    And, again, this newspaper was published on
20  June 14th; is that right?
21      A.    Yes.
22      Q.    So we know that Mr. Hayden got back to Tucson
23  sometime before June 14th; is that correct?
24      A.    Right.
25      Q.    Sometime during the week prior to that?
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 1      A.    Yes.
 2      Q.    Okay.  Anything else you want to say about
 3  this particular article?
 4      A.    A couple of things.
 5            If you go to -- on the blowup version, the
 6  zoom version, go to the sixth line down.  It's talking
 7  about Hayden, and it says "and has become satisfied
 8  that the project is feasible."
 9            This is typical of the boosterism and sort of
10  optimism that these articles would try to convey.  But
11  if you go down to the seventh line from the bottom, the
12  line that begins "superior to any of the rivers in
13  Maine," and go to the sentence that follows.  "If such
14  should prove to be the case," meaning that the logs can
15  be floated, "it will materially reduce the price of
16  lumber in the settlements of Arizona, and will prove of
17  great advantage in the construction of the Texas
18  Pacific Railroad and the military telegraph."
19            Again, this is the type of optimism and
20  boosterism where the paper is projecting won't this be
21  wonderful if and when this actually can take place.
22      Q.    And, as a matter of fact, if you go back to
23  Mr. Fuller's own table on the first page of
24  Exhibit C408 [sic], he actually acknowledges this trip
25  as a failure; is that right?
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 1      A.    Yes.
 2      Q.    Under Success he has "No"?
 3      A.    Right.
 4      Q.    Back under Tab 2, let's go to the second
 5  exhibit.  It has 326 on the front page.  Do you see
 6  that?
 7      A.    I'm sorry.  Where are we now?
 8      Q.    The second exhibit under Tab 2 of the book.
 9      A.    Oh, the full page?
10      Q.    It's 326, the next article.
11      A.    Oh, okay.
12            Okay.
13      Q.    And for the record, my understanding, this
14  326 is the Land Department's tab number that showed up
15  in their exhibit under --
16      A.    Yes, I see that.
17      Q.    It's under Exhibit C028.
18            Can you look at the full page of this article
19  and tell me what paper it's from and when it was
20  published?
21      A.    This was the Arizona Weekly Miner, and it was
22  published Saturday morning, June 21, 1873.
23      Q.    And if you look back on Mr. Fuller's
24  Slide 159 in his PowerPoint, Exhibit 364, is that one
25  of the articles he cites there?
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 1      A.    Yes.
 2      Q.    And, again, this is also about the Hayden
 3  trip, isn't it?
 4      A.    Yes.
 5      Q.    And where was this paper published?
 6      A.    This paper was published in Prescott.
 7      Q.    And on the full page of this paper, it shows
 8  up in the second column from the right, down there
 9  where it's highlighted in the exhibit.  Do you see
10  that?
11      A.    Yes.
12      Q.    Again, looking at the top of that column, is
13  this an example of another situation where the article
14  wasn't really written by the newspaper in Prescott; it
15  was written by -- is this a letter that somebody wrote
16  from the Salt River Valley?
17      A.    Yes.  This is -- the heading of the column
18  reads "Salt River Valley, Correspondence of the Arizona
19  Miner, Phoenix, Maricopa County, Arizona, June 13th" or
20  17th, "1873."
21      Q.    And as we talked before, would the Prescott
22  newspaper editor have necessarily fact-checked this
23  letter from some person in the Salt River Valley?
24      A.    Highly unlikely, in my opinion.
25      Q.    Let's go back to the blowup version of that
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 1  same article, Jeff.
 2            If you look at the last sentence of this
 3  article, it says "Having found a good location where
 4  pines were plenty and good they made a canoe out of a
 5  tree and putting some logs into the river, left six of
 6  the party to drive them down while Hayden and Sugert
 7  returned home by Camp Apache, San Carlos and old Camp
 8  Grant."
 9            Do you see that?
10      A.    Yes.
11      Q.    Now, Hayden, at this time, did he live in
12  Tempe or did he live in Tucson?
13      A.    He lived in Tucson.
14      Q.    So does it make sense that Hayden would have
15  been going back through Camp Grant, San Carlos and Old
16  Camp Grant if he was going to Tucson?
17      A.    That would be my understanding.
18      Q.    And Sugert also was one of the guys that left
19  and went home with him that way, isn't he?
20      A.    Yeah, Sugert went with Hayden.  He did not
21  stay with the party with the boat and logs.
22      Q.    And this article, as a matter of fact, is
23  comprised of details that were given to them by Sugert?
24      A.    Yes.
25      Q.    So Sugert wouldn't have had much information
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 1  about the rest of the trip that he wasn't on, would he
 2  have?
 3      A.    No.
 4      Q.    Do we know for a fact, from looking at this
 5  article, what month this trip actually occurred?
 6      A.    Sometime prior to June of 1873.
 7      Q.    Mr. Fuller has it listed as June 1873, and
 8  that's when the articles were published, right?
 9      A.    That's when the letter was written that was
10  sent to the Arizona Weekly Miner.
11      Q.    Okay.  And we know that Hayden and Sugert,
12  who -- Sugert's the guy that gave the information.
13  They went home up through Camp Apache, San Carlos and
14  Camp Grant, all the way to Tucson?
15      A.    Right.
16      Q.    Do we have any way of knowing how long that
17  took them?
18      A.    No.
19      Q.    This article also, in the sentence I read
20  earlier, talks about putting some logs into the river.
21  Do you see that?
22      A.    Yes.
23      Q.    Does that tell you anything about whether
24  this was a commercial lumber drive or whether they were
25  just testing out to see if some logs would go through?
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 1      A.    The way I read it, they were just testing it
 2  to see if the logs would go through.
 3      Q.    If you go back to the full page version of
 4  this article, in the second column, about half the way
 5  down, there's an article that starts with the word
 6  "Merchandise."  Right there.  Do you see that article?
 7      A.    I do.
 8      Q.    Is that an article about moving goods down
 9  through the ocean to up the Colorado River?
10            See where it says "by steamer or sailing
11  vessel hence to the Colorado River"?
12      A.    Yes.
13      Q.    And is that, again, the kind of article that
14  you would see in a newspaper that was adjacent to a
15  river that was actually navigable?
16      A.    Absolutely.
17      Q.    Anything else you want to say about this
18  particular article?
19      A.    If we look at the blowup version, the zoom
20  version, I just want to stress the fact that Sugert did
21  not go with the canoe and the logs.  He went home with
22  Hayden; and as such, he probably was hoping that the
23  trip would prove to be a success, which might have
24  shaped his opinion that's described in the article
25  here.
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 1      Q.    The next article we have under that same tab
 2  has a slip sheet with a 6 on it.  Do you see that?
 3      A.    Yes.
 4      Q.    Okay.  Can you tell me where this article was
 5  published and when?
 6      A.    This article was published June 28th, 1873 in
 7  the Arizona Weekly Miner.
 8      Q.    And, again, looking back at Mr. Fuller's
 9  Slide 159 in Exhibit 364, is that the third newspaper
10  article that he cites?
11      A.    Yes.
12      Q.    If we go to the zoom version of that, this
13  one, actually, the Hayden party pronounced the scheme a
14  failure; is that right?
15      A.    Yes.  It says "The Hayden party, left up Salt
16  River to come down in a canoe and drive some logs with
17  them, have returned."
18            Meaning these are the people, not Sugert and
19  Hayden, but the ones that were left behind to test out
20  the navigability.  And they came back and reported that
21  it was actually a failure.
22      Q.    And they ended up losing their arms,
23  ammunition and provisions, excepting flour.
24            Do you see that?
25      A.    Yes.
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 1      Q.    At one point they came across a canyon where
 2  it was too narrow to allow logs.  Do you see that in
 3  there?
 4      A.    I do.
 5      Q.    And they had to abandon their boat?
 6      A.    And walk out, yes.
 7      Q.    Let's go back to the full page version of
 8  that article.  In the fourth column, do you see that
 9  part that says "Yuma County News," right there?
10      A.    Yes, I do.
11      Q.    If you look, the third paragraph there,
12  what's it say right there?
13      A.    "The Colorado steam navigation company's
14  river steamers were making excellent time and trips.
15  The Mohave had run down from Ehrenberg to Yuma - a
16  distance of one hundred and twenty-five miles - in six
17  hours."
18      Q.    Again, is that another example of the type of
19  newspaper article you would expect to see about a
20  navigable river?
21      A.    Yes, and another significant fact about this
22  is this is not one of those articles that says they
23  were going to put the boat in the water and then never
24  follow up on it.  This is one that says this actually
25  happened.
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 1      Q.    Another thing, on the prior paragraph than
 2  the one we just looked at, it says "The Colorado was
 3  rising.  Water within four feet of high water mark last
 4  year."
 5            Do you see that?
 6      A.    Yes.
 7      Q.    So at the same time, roughly the same time,
 8  that Hayden and his compatriots were having problems
 9  boating on the Upper Salt, at least on the Colorado
10  River watershed the river was rising and in one of its
11  highest points?
12      A.    And the boats were making excellent time,
13  according to the article.
14      Q.    Anything else about this article or about the
15  Hayden trip in general?
16                 COMMISSIONER ALLEN:  Question.
17                 CHAIRMAN NOBLE:  Yes.
18
19             EXAMINATION BY COMMISSIONER ALLEN
20                 COMMISSIONER ALLEN:  When does maximum
21  flow occur on the Salt versus when it occurs on the
22  Colorado?
23                 THE WITNESS:  Commissioner Allen, I
24  can't answer that question.  I'm not a hydrologist.
25  That might be better asked of one of the hydrologists.
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 1              DIRECT EXAMINATION (CONTINUED)
 2  BY MR. MCGINNIS:
 3      Q.    Okay.  Can we go on to the next article then?
 4      A.    I had another point.
 5      Q.    I'm sorry.  Go ahead.
 6      A.    On the zoom version of this article, aside
 7  from all the points that we've covered already about
 8  the difficulty that the group had coming down the river
 9  and how they had to abandon their boat and so on, I
10  think an important line is the very last sentence.
11  "Mr. Hayden is still sanguine of getting sufficient
12  timber on this side of the cañons."
13            Again, it's typical of the boosterism of the
14  era.  In other words, they're saying here this may have
15  been a failure to bring logs down through the canyon,
16  but, you know, Hayden is still hoping to be able to
17  find enough timber for his mill somewhere below the
18  canyons.
19      Q.    And, again, the Hayden account is one that
20  Mr. Fuller agrees with you was a failure; is that
21  right?
22      A.    That's right.
23      Q.    Number 3 on the table, on Mr. Fuller's table
24  on the front page of C048, it says Hamilton in a skiff,
25  January 1879.  Do you see that?
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 1      A.    Yes.
 2      Q.    And if you look at Slide 161 in Mr. Fuller's
 3  PowerPoint, Exhibit 364, State Land Department
 4  Exhibit 364, is this the one that talks about Hamilton
 5  and some other folks in a skiff in 1879?
 6      A.    Yes.
 7      Q.    And does Mr. Fuller cite his source here on
 8  that page?
 9      A.    He does.  He cites Arizona Sentinel,
10  January 25th, 1879.
11      Q.    If you look under Tab 3 in Exhibit C048, if
12  you look on the full version of that article, can you
13  tell where that newspaper was published and when?
14      A.    The Sentinel I believe was published -- I
15  can't tell from the article where it was published.
16      Q.    Did you say what date?  Can you tell me what
17  date it was?
18      A.    January 25th, 1879.
19      Q.    Can you tell from looking at that paper that
20  this article is the one that looks like it was cited by
21  Mr. Fuller on Slide 161 of his PowerPoint?
22      A.    Yes, it is.
23      Q.    And let's go to the blowup version of this
24  article.  This article, as a matter of fact, is part of
25  C018 under State Land Department Tab 128.
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 1            The blowup version of this article, have you
 2  read this one?
 3      A.    Yes, I have.
 4      Q.    Is there anything in here that refers to the
 5  Salt River?
 6      A.    This is almost exclusively about the Gila
 7  River.  In fact, the main title is "Phoenix to Yuma By
 8  Water," but the subheading says "The Gila River
 9  navigable" question mark.
10      Q.    So there's nothing in here at all that talks
11  about, uses the words "boating on the Salt River"?
12      A.    No.
13      Q.    And this document, if you look in the first
14  paragraph, right when the highlighting starts there,
15  the sentence under that, it does talk about them
16  building a skiff at Phoenix, correct?
17      A.    Yes, it does.
18      Q.    But does it say anything about them putting
19  that skiff on the Salt, or just the Gila?
20      A.    No, it only talks about on the Gila, and one
21  could interpret that to mean that they built it at
22  Phoenix and then hauled it to the Gila.
23      Q.    Could we blow that up just a little bit,
24  Jeff?
25            Toward the bottom of the article, and maybe
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 1  it's below what you have, this talks about the trip on
 2  the Gila apparently being successful, according to the
 3  article, and it says "It is now incumbent upon the
 4  enterprising citizens of Phoenix to make a pioneer
 5  shipment of produce to Yuma by water."
 6            Do you see that?"
 7      A.    I do.
 8      Q.    So the fact that it talks about a pioneer
 9  shipment of produce, would that lead you to believe
10  that there hadn't been a prior shipment of produce from
11  Phoenix to Yuma by water?
12      A.    That's correct.  And, again, it's typical of
13  the kind of boosterism or optimistic, wishful thinking
14  that characterized newspapers of this time.
15      Q.    And have you seen any subsequent articles
16  that talks about the citizens of Phoenix actually
17  taking the Yuma folks up on this and being enterprising
18  and making a pioneer shipment of produce to Yuma by
19  water?
20      A.    Again, it's wishful thinking and saying won't
21  this be wonderful if and when it happens.
22      Q.    Okay.  Let's go to the full page version of
23  that article, and up in the upper right-hand corner --
24  excuse me, upper left-hand corner of that page, do you
25  see this thing here that talks about S.P.R.R.?  What is
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 1  that column there about?
 2      A.    This is the schedule for the Southern Pacific
 3  Railroad for trains and boats, and it gives when the
 4  trains and boats leave on a daily basis, and, also, it
 5  also lists where the ticket offices are if you want to
 6  take advantage of one of those modes of transportation.
 7      Q.    And the boats they're talking about there, is
 8  that probably steamers on the Colorado River?
 9      A.    Yes.
10      Q.    And is that another example of the kind of
11  things that you would have seen in a historical
12  newspaper that was near a place where there was
13  commercial transportation on water?
14      A.    Absolutely.
15      Q.    Go all the way to the right, right column,
16  down towards the bottom.  This is, again, on the full
17  page version of Tab 2 of this exhibit.  Excuse me,
18  Tab 3 of this exhibit.  You see this article right here
19  that talks about "Proposals for Flour"?
20      A.    Yes, I see that.
21      Q.    Is this proposal a solicitation by the United
22  States Army for bids to provide flour to various Forts?
23      A.    Correct.
24      Q.    Are some of those Forts on or near the Salt
25  River?
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 1      A.    They are.
 2      Q.    Have you ever seen anything about moving
 3  flour or any other produce or goods on the Salt River
 4  to any of those Forts?
 5      A.    No.
 6      Q.    Do you have anything else to say about this
 7  particular account?
 8      A.    If we could go back to the zoom version,
 9  going down to the very bottom, starting with I guess
10  it's the tenth line from the bottom, the sentence that
11  begins "By demonstrating."
12            It reads "By demonstrating that she," meaning
13  Phoenix, "has water communication with the markets of
14  the world, Phoenix can just make Prescott turn green
15  and bust with envy; by doing this she can oppose a
16  check on the exactions of the monster monopoly; if her
17  citizens will not stand the extortionate fares (ten
18  cents a mile by rail, twenty by stage) they can
19  navigate the Gila - or walk."
20            To me, that's important because it stresses
21  that water transportation would be far preferable to
22  wagons or railroads from Phoenix, if you could do that,
23  because the prices of the railroad and stages were so
24  high.
25      Q.    So this account with Hamilton is one of the
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 1  ones that Mr. Fuller counts as a successful trip on the
 2  Salt; is that right?
 3      A.    That's right.
 4      Q.    But there's nothing in the article that
 5  actually talks about boating on the Salt, is there?
 6      A.    No.  The only reference is that the ship was
 7  made there in Phoenix.
 8      Q.    Let's go to the next one, Number 4 on
 9  Exhibit C048, which is Stewart in a boat.
10                 COMMISSIONER ALLEN:  Mark?
11                 MR. MCGINNIS:  Yes, sir.
12
13             EXAMINATION BY COMMISSIONER ALLEN
14                 COMMISSIONER ALLEN:  Yeah, pardon me.
15                 What were the boundaries of Phoenix at
16  that particular point in time?
17                 THE WITNESS:  I would assume they were
18  relatively small.
19                 COMMISSIONER ALLEN:  So, as you stated,
20  would they not have had to transport the boat overland
21  to get it to the Gila; is that what you're assuming?
22                 THE WITNESS:  I'm assuming that's what
23  it is.  It doesn't say anything at all about it going
24  down the Salt River.
25                 COMMISSIONER ALLEN:  Okay.
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 1              DIRECT EXAMINATION (CONTINUED)
 2  BY MR. MCGINNIS:
 3      Q.    Okay, Number 4 is Stewart in a boat in
 4  October 1880.  Do you see that that on Mr. Fuller's
 5  table on the front of C048?
 6      A.    I do.
 7      Q.    If you turn to Slide 162 in Mr. Fuller's
 8  PowerPoint, which is State Land Department Exhibit 364,
 9  can you look there?  Is that the Stewart account?
10      A.    Yes, it is.
11      Q.    Does Mr. Fuller cite his source at the bottom
12  of that page?
13      A.    He cites the Arizona Republican, October 2nd,
14  1920.
15      Q.    If you look at Tab 4 in Exhibit C048, there's
16  a slip sheet that says 75 and then there's another
17  newspaper article.  Do you see that?
18      A.    Yes.
19      Q.    By looking at the full version of that
20  exhibit, can you tell me where that newspaper was
21  published and when?
22      A.    This newspaper --
23      Q.    What newspaper it is.  I'm sorry.
24      A.    The Arizona Republican.  It was published
25  October 2nd, 1920.
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 1      Q.    And is that the same newspaper and the same
 2  date that Mr. Fuller cites on his Slide 162?
 3      A.    Right, and this is a Phoenix paper.
 4      Q.    And Mr. Fuller has this account, the date of
 5  October 1880.  Do you see that on the table?
 6      A.    On C048?
 7      Q.    Yeah, the front page of C048, Number 4.
 8      A.    Yes, that's what he lists it as.
 9      Q.    But the newspaper is actually published not
10  until 1920; is that right?
11      A.    That's right.
12      Q.    So if you look at the full page version of
13  this article.
14            Go down a little bit, Jeff.  A little bit
15  more.
16            Do you see the heading there "Forty Years Ago
17  Today"?
18      A.    Yes.
19      Q.    Is that common in 19th century western
20  newspapers?
21      A.    It's even common in papers today, where
22  various events that happened in the past are briefly
23  listed.
24      Q.    And so what's the general idea behind those
25  kinds of articles?
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 1      A.    Just anecdotal entertainment to provide
 2  readership with something entertaining to read.
 3      Q.    So does the fact that this newspaper talks
 4  about an account that -- a trip that occurred 40 years
 5  earlier play at all into what you would think it would
 6  be in terms of credibility as a professional historian?
 7      A.    As we discussed earlier, given that the event
 8  happened 40 years before this newspaper article was
 9  published, I would immediately want to try and confirm
10  the accuracy of the event with some more
11  contemporaneous papers around the time when the event
12  supposedly occurred.
13      Q.    Do we even know whether this trip ever really
14  occurred?
15      A.    No.  It doesn't say that it did occur.  It
16  just said it was going to.
17      Q.    Well, let's go to the blowup version of that
18  article.  This is another one that's just a single
19  sentence; is that right?
20      A.    Yes.
21      Q.    And it says -- assume that's an abbreviation
22  for superintendent or something like that, do you
23  think?
24      A.    Superintendent James Stewart.
25      Q.    "of the stage company will launch his boat in
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 1  the Salt river tonight."
 2            Do you see that?
 3      A.    Right.
 4      Q.    And, again, this is in a paper published
 5  40 years later?
 6      A.    Right.
 7      Q.    And they're talking about something that
 8  allegedly happened 40 years earlier?
 9      A.    Right, and it's probably taken from an
10  article that they had gone back and looked at.
11      Q.    Do we really know what the source was that
12  they looked at?
13      A.    No.
14      Q.    The boat owner is with the stage company or
15  the person that's launching the boat is with the stage
16  company; is that right?
17      A.    Right.
18      Q.    Can you think of a reason why a stage company
19  would want a boat?
20      A.    To take their passengers or goods across the
21  river in case the river was too high to ford.
22      Q.    In your review of western history, did you
23  often see that, where stage companies would have the
24  boat to ferry passengers back and forth across the
25  river at certain times of the year?
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 1      A.    We've already seen multiple examples of that
 2  in the discussion of Hayden's Ferry and the other
 3  ferries in the Phoenix area.
 4      Q.    And this article, I think you already pointed
 5  out, says he will launch his boat in the Salt River
 6  tonight.  Do you see that?
 7      A.    That's right.
 8      Q.    And as far as we know, there was no
 9  subsequent article that said he did launch his boat,
10  correct?
11      A.    Right.
12      Q.    So we don't even know whether it really
13  happened?
14      A.    No.
15      Q.    Do you have anything else about this article?
16      A.    No.
17      Q.    Okay.  Number 5 on Mr. Fuller's table is
18  Cotton and Bingham, the skiff in February 1881.  Do you
19  see that?
20      A.    Yes.
21      Q.    Look on Slide 163 of Mr. Fuller's PowerPoint,
22  Exhibit 364.  Is that the Cotton and Bingham trip?
23      A.    Yes.
24      Q.    And what does he cite there?
25      A.    The Arizona Gazette, February 17, 1881.
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 1      Q.    Okay.  Look under Tab 5 on Exhibit C048, and
 2  Tab 5 is a little bit different than some of the other
 3  ones.  This is part of Lower Salt Evidence Item 012
 4  Part 3 that was submitted previously.  I'm not sure the
 5  Land Department ever submitted this article.  It was
 6  already in the record 20 years ago.  Is that your
 7  understanding?
 8      A.    Yes.
 9      Q.    Can you tell me what paper this was published
10  in and where?
11      A.    This is the Arizona Gazette, February 17th,
12  1881, and the Arizona Gazette was published in Phoenix.
13      Q.    And is that the same article that Mr. Fuller
14  cites on Slide 163 of his PowerPoint, Exhibit 364, as
15  support for the Cotton and Bingham trip?
16      A.    Yes, it is.
17      Q.    Okay.  And this article itself is a paragraph
18  of eight or ten lines; is that right?
19      A.    Yeah, it's very brief.
20      Q.    And is this another one that talks about a
21  future trip and not a report of a past trip?
22      A.    Right.  It indicates that it's going to take
23  place in the future, but it doesn't confirm that it
24  actually happened.
25      Q.    It actually says they will leave tomorrow, in
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 1  the first line there, right?
 2      A.    Right.
 3      Q.    Have you ever seen a subsequent article
 4  talking about this trip by Cotton and Bingham in any of
 5  the newspapers you've looked at?
 6      A.    No.
 7      Q.    As a matter of fact, this one, in this short
 8  article, talks about an 18-foot skiff.  Do you see
 9  that?
10      A.    Yes.
11      Q.    And it looks like they specially constructed
12  this boat for this particular trip --
13      A.    Yes.
14      Q.    -- is that right?
15            As a matter of fact, they specially
16  constructed it in a way that would draw very little
17  water?
18      A.    Right.
19      Q.    And, also, they constructed a boat that would
20  be very strong and durable?
21      A.    And able to stand pretty severe buffeting.
22      Q.    And, again, I realize you're not a
23  hydrologist, but is it your understanding, from having
24  sat through the testimony, that February is typically a
25  month of higher flows on the river?
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 1      A.    That's my understanding as a layperson.
 2      Q.    As a matter of fact, if you look at Slide 163
 3  on Mr. Fuller's PowerPoint that talks about this
 4  particular account, you'll see that he has the red box
 5  for February up near the top of the flow curve; is that
 6  right?
 7      A.    Yes.
 8      Q.    Do you have that in front of you?
 9      A.    I have it on the paper version, yes.
10      Q.    Right.  Okay.
11            And do you see where the red box is that he's
12  put on there?
13      A.    Yes.
14      Q.    Okay.  Anything else about this Cotton and
15  Bingham trip that you want to talk about?
16      A.    No.
17      Q.    Okay.  Number 6 is the Yuma or Bust trip,
18  flat boat, November 1881.  Do you see that on
19  Mr. Fuller's table?
20      A.    Yes.
21      Q.    If you look on Slide 164 of Mr. Fuller's
22  PowerPoint, Exhibit 364, is that the Yuma or Bust
23  expedition?
24      A.    It is.
25      Q.    Okay.  And what does he cite there as his
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 1  source?
 2      A.    He cites Arizona State Land Department
 3  Report, Phoenix Gazette, November 30th and
 4  December 3rd, 1881.
 5      Q.    If you look under Tab 6 in Exhibit C048,
 6  there are two articles there, both of which are part of
 7  Lower Salt Evidence Item 012 Part 3.  Can you tell me
 8  what newspaper the first article is published in and
 9  what day it is?
10      A.    The first article is from the Arizona
11  Gazette, published in Phoenix, and it's November, I
12  guess, 30th, 1881.
13      Q.    Okay.  Do you know if there's a difference
14  between the Arizona Gazette and the Phoenix Gazette?
15  Were there actually two papers called those two
16  different things?
17      A.    They may have been.  Historical newspapers
18  typically combined with other papers and changed their
19  name slightly over time.  So it could have been the
20  same paper, could have been different.
21      Q.    Would it be your understanding that this
22  article is the same one that Mr. Fuller is citing on
23  Slide 164?
24      A.    Yes.
25      Q.    Okay.  And does this talk about the Yuma or
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 1  Bust trip?
 2      A.    Yes, it does.
 3      Q.    And this, again, is another one that's a
 4  relatively short article, right?
 5      A.    Right.
 6      Q.    As a matter of fact, I think it's seven lines
 7  long?
 8      A.    Correct.
 9      Q.    And this article talks about the participants
10  wading in mud and water up to their knees.  Do you see
11  that?
12      A.    Yes.
13      Q.    Pulling their boat?
14      A.    Correct.
15      Q.    And they were apparently as happy as mud
16  turtles?
17      A.    And they have a question mark in parentheses
18  next to happy, indicating that perhaps they weren't
19  quite so happy.
20      Q.    As someone who's looked at a lot of
21  historical newspapers and accounts of boating, does
22  that sound like a successful trip to you?
23      A.    No.
24      Q.    They are 12 miles from Phoenix when this
25  happens, right?
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 1      A.    Right.
 2      Q.    Do you know how far it is from Phoenix to the
 3  Gila?
 4      A.    I'm not sure, exactly.  But I did want to
 5  comment on the fact that they were seen, that
 6  phraseology there, wading in the water up to their
 7  knees, which indicates to me we don't know exactly
 8  where they were when they were seen, quote/unquote, or
 9  by whom, for that matter.
10      Q.    So you can't tell from this article whether
11  the portion where they were wading in mud and water up
12  to their knees pulling their boat was on the Salt or on
13  the Gila, is that what you're saying?
14      A.    That's what I'm saying.
15      Q.    Anything else about this particular article?
16      A.    No.
17      Q.    The next article under Tab 6, can you tell us
18  what paper that's from and when it was published?
19      A.    This is the Arizona Gazette, again,
20  December 3rd, 1881.
21      Q.    Is that one of the articles that Mr. Fuller
22  cites on Slide 164 of his PowerPoint?
23      A.    Correct.
24      Q.    Again, this is another one-paragraph article;
25  is that right?
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 1      A.    That's right.
 2      Q.    This one actually talks about the boat
 3  busting?
 4      A.    Yes.
 5      Q.    So we know whether it was Yuma or bust.  At
 6  least part of it was busted; is that right?
 7      A.    That's what it says.
 8      Q.    Talks about the crew enduring great
 9  hardships, being compelled to wade in the water the
10  greater portion of the time and push the craft ahead of
11  it.  Do you see that?
12      A.    I do.
13      Q.    And on Mr. Fuller's table for this account,
14  he actually lists this as a successful boating trip; is
15  that right?
16      A.    Yes, he does.
17      Q.    Does this sound to you like a successful
18  boating trip?
19      A.    No, it doesn't.  It sounds like an
20  excruciatingly difficult boating trip, and they also
21  ran out of liquor.
22                 MR. SPARKS:  That would ruin the trip
23  for me for sure.
24  BY MR. MCGINNIS:
25      Q.    Anything else you have to say about the Yuma
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 1  or Bust expedition or the article?
 2      A.    If you go to the -- look at the -- the very
 3  last sentence reads "The Yuma papers may enlighten us
 4  as to which account is correct, unless they have been
 5  bought off."
 6            The article indicates the possibility that it
 7  might have been successful or the possibility that it
 8  wasn't successful, and so the Phoenix paper, being the
 9  Arizona Gazette, is saying we need to know from
10  somebody on the scene as to the accuracy of the --
11  which it was.
12      Q.    Have you seen any articles in the record or
13  in your research, other than these two articles, that
14  talk about that trip?
15      A.    No.
16      Q.    Number 7 there on the table on the front of
17  C048 is Willcox and Andrews, canvas skiff, February
18  1883.  Do you see that?
19      A.    I do.
20      Q.    And if you look on Slide 165 of Mr. Fuller's
21  PowerPoint, Exhibit Land Department 364, is that the
22  Willcox and Andrews trip?
23      A.    Yes.
24      Q.    Does Mr. Fuller, at the bottom of that slide,
25  cite his support for that account?
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 1      A.    He cites the Arizona Gazette, February 14th,
 2  1883.
 3      Q.    Okay.  Turn over to Tab 7 under Exhibit C048.
 4  You'll see a slip sheet that says 248?
 5      A.    I do.
 6      Q.    If you look at the full version of that
 7  article or at least as full as there is in the record,
 8  can you tell me what paper that was published in and
 9  what date it was published?
10      A.    Arizona Gazette, Phoenix, Arizona; Wednesday,
11  February 14th, 1883.
12      Q.    Is that the same paper and date that are
13  cited on Mr. Fuller's Slide 165?
14      A.    Yes, that's correct.
15      Q.    My understanding is this Land Department's
16  Exhibit 248, which is in the record as part of C018.
17            Let's look at this article.  There's a bigger
18  version on the prior page, Jeff.  There you go.
19            This is yet another one-paragraph article,
20  right?
21      A.    Correct.
22      Q.    It talks about going from, apparently,
23  McDowell to Barnum's Pier?
24      A.    Yes.
25      Q.    Do you know where Barnum's Pier is?
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 1      A.    No, I don't.
 2      Q.    So we don't know how long this trip was?
 3      A.    No.  It's somewhere near the Salt River
 4  Valley Canal.
 5      Q.    This article refers to the folks as jolly
 6  mariners.  Do you see that?
 7      A.    Yes, I do.
 8      Q.    As a historian who has done a lot of work
 9  with historical newspapers in the West, does that mean
10  anything to you?
11      A.    It's sarcasm or just sort of trying to
12  highlight the uniqueness of the article.
13      Q.    Do you still have Exhibit 364 there in front
14  of you, Mr. Fuller's PowerPoint?
15            This was a February trip; is that right?
16      A.    Yes.
17      Q.    The red box he has on his hydrograph, it's
18  pretty high flows, right?
19      A.    My understanding as a layperson, that's what
20  it means.
21      Q.    Do you have anything else to say about the
22  Willcox and Andrews trip?
23      A.    Just one more point on the zoom version.  Not
24  only does it have the term "jolly mariners," but if you
25  look at the very first sentence of the zoom version,
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 1  "The Salt River is a navigable stream and should be
 2  included in the river and harbor appropriation bill."
 3            I would take this as sarcasm that sort of
 4  goes hand in hand with the term "jolly mariners."  It's
 5  just sort of making a little bit of fun of what the
 6  article is talking about.
 7      Q.    As far as you know, was the Salt River
 8  ever included in the river and harbor appropriation
 9  bill?
10      A.    Not that I'm aware of.
11      Q.    Anything else on the Willcox and Andrews
12  trip?
13      A.    No.
14      Q.    Okay.
15                 CHAIRMAN NOBLE:  Mr. McGinnis?
16                 MR. MCGINNIS:  Yes, sir.
17                 CHAIRMAN NOBLE:  Can we take ten?
18                 MR. MCGINNIS:  Yes, sir.
19                 CHAIRMAN NOBLE:  And we'll come back.
20                 (A recess was taken from 11:04 a.m. to
21  11:15 a.m.)
22                 CHAIRMAN NOBLE:  Okay, are we ready?
23                 MR. MCGINNIS:  I'm ready.
24                 CHAIRMAN NOBLE:  Mr. McGinnis.
25                 MR. MCGINNIS:  Yes, Mr. Chairman.
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 1  BY MR. MCGINNIS:
 2      Q.    Dr. Littlefield, I think when we went to
 3  break, we were up to account Number 8 on Mr. Fuller's
 4  table in Exhibit C048, which is Meadows in a boat,
 5  1883; is that right?
 6      A.    That's my understanding.
 7      Q.    If you look on Slide 167 of Mr. Fuller's
 8  PowerPoint, Exhibit 364, is that the Meadows account?
 9      A.    Yes, it is.
10      Q.    And what source does he cite there?
11      A.    Mr. Fuller cites the Arizona Republican, a
12  Phoenix newspaper, October 4, 1909.
13      Q.    If you look on Tab 8 of Exhibit C048, the big
14  272 page divider there on the front?
15      A.    I see that.
16      Q.    Can you look at the full version of that
17  article and tell me what newspaper that was in and when
18  it was published?
19      A.    On the full version of the newspaper, it's
20  indicated it's the Arizona Republican, which, as I
21  said, is published in Phoenix, and it was October 4,
22  1909.
23      Q.    Is that the same newspaper article that
24  Mr. Fuller cited on Slide 167 of his PowerPoint?
25      A.    Yes.
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 1      Q.    For the record, this is State Land Department
 2  Tab Number 272 as part of C018.
 3            And have you reviewed this article
 4  previously?
 5      A.    Yes, I have.
 6      Q.    This article is a rendition of a boating
 7  account that reportedly occurred about 26 years
 8  previously; is that right?
 9      A.    That's right.
10      Q.    So the newspaper is 1909, is that what you
11  just said?
12      A.    Yes.
13      Q.    And in the article it talks about Mr. Meadows
14  taking a trip in 1883?
15      A.    Right.
16      Q.    Does the time that's passed since the
17  account, before the newspaper was published, play into
18  the credibility of this article at all in your mind as
19  a professional historian?
20      A.    For the same reason that I discussed earlier
21  with the other retrospective, it depends a lot on what
22  people's memories were and/or the accuracy of their
23  research in finding this information.  So as I
24  indicated at the beginning of our newspaper testimony,
25  the further you get in time or geographic distance from
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 1  a particular event, the more suspect you need to be
 2  about the accuracy of the information.
 3      Q.    Is there anything in this article that says
 4  what month in 1883 this attempt occurred?
 5      A.    I think the article says, unless I'm reading
 6  it wrong, that it happened in 1882.  Am I reading that
 7  wrong?
 8      Q.    Well, if you read the article, it talks about
 9  him losing a brother.  You see where I'm pointing
10  there, losing a brother in a fight with the Apache; is
11  that right?
12      A.    Oh, yeah, I see the 1883.  I'm sorry.
13      Q.    And so did it look like the attempt to boat
14  happened in 1882 or 1883?
15      A.    1883.
16      Q.    But there's nothing here that talks about
17  what month in 1883, does it?
18      A.    That's correct.
19      Q.    So we don't have any idea about what the
20  level of flows could have been?
21      A.    I wouldn't know anyways, nonhydrologist.
22      Q.    This article also talks about the 1883
23  attempt being the first attempt, with success attending
24  him, to navigate the waters of the Salt River between
25  Livingstone and Tempe.  Do you see that?
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 1      A.    I do.
 2      Q.    There's several of these articles that refer
 3  to something as being the first attempt to float the
 4  Salt River, aren't there?
 5      A.    Quite a few of them say they're the first
 6  attempt.
 7      Q.    Could they have all been the first attempt?
 8      A.    No, they couldn't all be the first attempt.
 9      Q.    This one talks about -- on this trip they
10  talk about the boat in a box canyon getting hung up on
11  the rocks.  Do you see that?
12      A.    I do.
13      Q.    They actually had to roll more rocks in the
14  water to raise the water enough -- high enough to float
15  the boat clear.  Do you see that?
16      A.    Yes.
17      Q.    And, again, this article is -- the article is
18  26 years later, correct?
19      A.    Right.
20      Q.    Let's go to the full version of this article,
21  Jeff.
22            This article is part of a larger article,
23  isn't it, that talks about Roosevelt Lake; isn't that
24  correct?
25      A.    That's correct.  The left hand column is
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 1  labeled "The Riotous Waters of Lake Roosevelt."
 2      Q.    And this particular article, the portion
 3  about Mr. Meadows -- actually, go down a little bit
 4  Jeff. -- is in the middle of that big article about the
 5  lake; is that correct?
 6      A.    Yes.
 7      Q.    Is there anything else you have, you want to
 8  say about this particular account Number 8?
 9      A.    No.  We've covered everything that I had in
10  mind.
11      Q.    Mr. Fuller on his table, on this account
12  Number 8, lists this as commercial.  Do you see that on
13  his table on the front of Page C048?
14      A.    Yes.
15      Q.    Does anything in that article strike you as
16  being particularly commercial?
17      A.    I don't see anything that would lead me to
18  believe it was a commercial boating attempt.
19      Q.    And I think you said you didn't have anything
20  else to say about that particular account?
21      A.    No, I do not.
22      Q.    Okay.  Number 9 on Exhibit C048 in
23  Mr. Fuller's table is Burch, flat boat, June 1885.  Do
24  you see that?
25      A.    Yes, I see that.
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 1      Q.    Okay.  If you look on Slides 168, 169 and 170
 2  of Mr. Fuller's PowerPoint, Exhibit 364 from the State
 3  Land Department, do those three slides all talk about
 4  the Burch trip?
 5      A.    Yes, they do.
 6      Q.    And he lists several different newspaper
 7  article on those slides, doesn't he?
 8      A.    Yes.
 9      Q.    He lists June 3rd, 1885; is that correct?
10      A.    Yes.
11      Q.    June 5th, June 6th and June 8th, all on
12  Slide 168?
13      A.    Correct.
14      Q.    All from the Arizona Gazette?
15      A.    Right.
16      Q.    And then on Slides 169 and 170 he cites to
17  the Arizona Herald, 1885.  Do you see that?
18      A.    Right.
19      Q.    Okay, let's turn now to Tab 9 in
20  Exhibit C048.  The first article has a big 132 on the
21  front, and this article did not have the full page on
22  it when the Land Department submitted it.  I'm going to
23  hand you, though, what is in the record as the Arizona
24  State Land Department's first combined supplemental
25  submission of evidence.
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 1            Will you look on that submission signed by
 2  Mr. Slade and tell me what they list as their Tab 132?
 3      A.    Tab 132?
 4      Q.    Yeah.  Just there's a list of their exhibits.
 5  132.
 6      A.    The left-hand column are tab numbers?
 7      Q.    I'm assuming that.
 8      A.    Yes, they list for Tab 132, Arizona Gazette,
 9  June 3rd, 1885.
10      Q.    Is that one of the articles that Mr. Fuller
11  cites on Slide 168 of his PowerPoint?
12      A.    Yes.
13      Q.    Okay.  So 132 here -- you can set that aside
14  for a minute.  You can set that aside for a minute.
15      A.    Okay.
16      Q.    132 now under Tab 9 in Exhibit C048 is an
17  article, and it does deal with the Burch trip; is that
18  correct?
19      A.    Yes.
20      Q.    And this article says the participants in
21  this trip were five men; is that right?
22      A.    Yes.
23      Q.    Okay.  And it lists Burch, Meadows, and Lou
24  Robinson among those?
25      A.    Right.  They don't name the other two.
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 1      Q.    Talks here they're talking about they were
 2  going to set out to explore the Salt River Canyon, said
 3  to be about 60 miles long and through which a boat was
 4  never known to pass.
 5            Do you see that?
 6      A.    Yes.
 7      Q.    Is this another one where they seem to be
 8  saying this is the first attempt for a particular
 9  stretch of the river?
10      A.    Correct.
11      Q.    Also, it talks about numerous projecting
12  boulders make the trip a hazardous one.  Do you see
13  that?
14      A.    Yes.
15      Q.    And on this particular article, which is from
16  June 2nd, it talks about these folks starting out
17  yesterday, which would have been June 1st, 1885; is
18  that right?
19      A.    Yes.
20      Q.    Okay.  Do you have anything else to say about
21  this particular article?
22      A.    One information, one point on it is if you go
23  in the blowup, the zoom version, the sentence that you
24  were just discussing that starts with "The rapids with
25  numerous projecting boulders make the trip a hazardous
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 1  one, but the party have a staunch craft, 18 feet long
 2  by five feet wide," and the part that I think is
 3  important here, "and are confident of accomplishing the
 4  passage of the cañon without any mishaps."
 5            In other words, they may have left already,
 6  but there's no information on the outcome, at least in
 7  this article.
 8      Q.    This is sort of a bon voyage article?
 9      A.    Yes, but it doesn't talk about whether they
10  actually finished the voyage.
11      Q.    Okay.  If you move on now on Tab 9, the next
12  one has a big slip sheet that says 133.  Do you see
13  that?
14            Again, the State Land Department did not
15  submit a full page version of this article, but if you
16  pull up that other document that I just gave you, can
17  you tell me what they list as their Exhibit 133?
18      A.    They list as their Tab 133 the Arizona
19  Gazette, June 5, 1885.
20      Q.    And is that also one of the articles that
21  Mr. Fuller cites on Slide 168 of his PowerPoint?
22      A.    Yes, it is.
23      Q.    And does this article also deal with the
24  Burch trip?
25      A.    Yes.
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 1      Q.    And in this article on June 5th, they list
 2  the participants as James Logan, William Burch, Jim
 3  Meaders, and William Robinson.  Do you see that?
 4      A.    Yes.
 5      Q.    So they have four people in the boat on this
 6  account, as opposed to the five that was in the other
 7  one?
 8      A.    Right.
 9      Q.    And here they say the trip took six days?
10      A.    Yes, it does.
11      Q.    Okay.  Also, it talks about on one occasion
12  the boat wrecked, losing their provisions, firearms,
13  et cetera.  Do you see that?
14      A.    I do.
15      Q.    So this one says they started yesterday.
16  Yesterday they started.  So yesterday on June 5th would
17  have been June 4, right?
18      A.    Right.
19      Q.    So does that conflict with the June 3rd
20  article that said they started yesterday?
21      A.    Yes.  And I might add and shed a little light
22  on the possible reason for the conflict.
23      Q.    Sure.
24      A.    If you look at the article that was under
25  Tab 132 of C048.
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 1      Q.    Yes.
 2      A.    If you look down at the very bottom of the
 3  blowup, this particular article is quoted as having
 4  been information from the Silver Belt, which was a
 5  Globe newspaper, and -- but, in other words, the
 6  information, it was published in the Arizona Gazette,
 7  but the information came from the Silver Belt, a Globe
 8  newspaper.
 9            And if you go back to Number 133, at the very
10  top of 133 on the blowup, again, you see that this is
11  from the Silver Belt, and it says "In our issue of last
12  Wednesday," the one we just discussed, "we published an
13  extract from the Silver Belt relative to the
14  exploration..."
15            Again, this is from a Globe paper.  So this
16  is one of the problems with historical newspapers.
17  This is a paper quoting a newspaper -- or not quoting;
18  relaying information that another newspaper has sent to
19  them.  And that may be part of the reason why we're not
20  seeing a consistency in the number of days involved.
21      Q.    So in terms of the story published in the
22  Arizona Gazette, you can tell from this article that
23  it's at least secondhand, because they got it from the
24  Silver Belt; is that right?
25      A.    Right.
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 1      Q.    And the Silver Belt, we don't know if they
 2  saw it personally or got it from somebody else; is that
 3  correct?
 4      A.    That's correct.
 5      Q.    Okay.  Do you have anything else to say about
 6  this particular article?
 7      A.    In the zoom version, which I guess is the
 8  only one we have, about halfway down, the article
 9  states "Through the box cañon of the Salt river the
10  banks frequently towered above them over 1,000 feet,
11  and on one occasion they were wrecked, losing
12  provisions, fire arms, etc."
13            And if you go down to the next sentence, "The
14  object of the trip was to determine whether saw logs
15  could be rafted to the lower Salt river, and the
16  undisputed conclusion is that such work can be
17  successfully carried on."
18            To me, this is another example of boosterism
19  and wishful thinking.  It doesn't mean, necessarily,
20  that they can or can't, but they certainly hope so.
21            And that particular point is demonstrated if
22  you go to the very last sentence.  "If experience
23  should demonstrate that saw logs can be successfully
24  floated from the timber regions to this portion of the
25  Salt river, then the benefits derived from this
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 1  exploration cannot be over-estimated."
 2            So, in other words, the previous sentence
 3  that said that the undisputed conclusion that such work
 4  can be successfully carried on is in conflict with the
 5  very last sentence that says we don't know whether it
 6  will be capable of doing that, but we certainly hope
 7  so.
 8      Q.    Have you seen any subsequent articles that
 9  talk about that type of log/timber floating being
10  actually carried out on a commercial basis anywhere on
11  the Salt River?
12      A.    No.
13      Q.    Okay.  Anything else on this exhibit, this
14  Number 133?
15      A.    No.
16      Q.    Next tab on -- excuse me, next article under
17  Tab 9 on Exhibit C048 has a 134 cover sheet on it.  Do
18  you see that?
19      A.    Yes, I do.
20      Q.    Okay.  And this one actually does have the
21  header from the newspaper on it, doesn't it?
22      A.    Right.
23      Q.    What date and what newspaper is this from?
24      A.    It's the Arizona Gazette, published in
25  Phoenix, and it does say just June 6, but I'm confident
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 1  that that was also 1885.
 2      Q.    As a matter of fact, if you look on the other
 3  document I gave you from Mr. Slade's office, can you
 4  tell us what they list as Exhibit 134 under their tab
 5  number?
 6      A.    They list it as June 6th, 1885 as well.
 7      Q.    Okay.  And is June 6th, 1885 from the Arizona
 8  Gazette also one of the articles that Mr. Fuller cites
 9  on Slide 168 of his PowerPoint for the Burch trip?
10      A.    Yes.
11      Q.    This particular article says the trip took
12  five days.  Do you see that?
13      A.    Yes.
14      Q.    And that's a little bit different than what
15  they said in the prior article about it being six days?
16      A.    Right.
17      Q.    If you look at this article -- let's go to
18  the second page, Jeff. -- here in the second full
19  paragraph, it says "Timber exists in the Four Peak
20  range in large quantities.
21            Do you see that?
22      A.    Yes.
23      Q.    The Four Peaks are on the Salt downstream
24  from Roosevelt.  Do you know that?
25      A.    No, I didn't know that.
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 1      Q.    If this was a logging trip, would these folks
 2  have had a reason to talk about where there was timber
 3  along the river?
 4      A.    Yes, absolutely.
 5      Q.    And here they're talking about there being
 6  timber available in the Four Peaks?
 7      A.    Right.
 8      Q.    Also here they talk about, on the other side
 9  of that same page, the other article -- excuse me, the
10  other column says "This in itself is an important
11  discovery, for the reason that it will open to this
12  valley the timber belt of the Sierra Anche, which is
13  undoubtedly the best and most extensive in the
14  territory."
15            Do you see that, right there?
16      A.    Yes, I see that.
17      Q.    Do you know where the Sierra Anchas are?
18      A.    Much further upstream, I believe.
19      Q.    Up around the area of Roosevelt Lake?
20      A.    Yes.
21      Q.    This one also refers to this particular trip
22  as a desperate undertaking.  Do you see that?
23      A.    Among many comments about how daring and
24  risky it was.
25      Q.    And this report also says it comes from,
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 1  actually, an interview with one of the participants.
 2  Do you see that on the first page?
 3            "Last evening the Gazette reporter
 4  interviewed John Meaders."  He's one of the
 5  participants in the trip himself, right?
 6      A.    Right.  I think during some of the earlier
 7  testimony there was quite a bit of discussion about
 8  whether he was the same as Meadows, but I'm fairly
 9  certain it's the same person.
10      Q.    It says they interviewed Meaders yesterday.
11      A.    Right.
12      Q.    So this is a June 6th article.  Says he
13  interviewed him yesterday, which would have been
14  June 5th, right?
15      A.    Right.
16      Q.    In one of the other articles it appeared to
17  say that they started on June 2nd?
18      A.    Right.
19      Q.    And then we've got other articles saying the
20  trip took five and another article says six days?
21      A.    Right.
22      Q.    Is that common in looking at historical
23  newspapers, that some of the facts in different
24  articles don't appear to be consistent?
25      A.    Yes, and that's why you need to corroborate
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 1  any given article, either with multitudes of other
 2  articles or with other historical documents, to flesh
 3  out what is the most likely date or information
 4  involved.
 5      Q.    And is that something that you learned as
 6  part of your coursework to get your Master's degree and
 7  Ph.D. degree in history and over your course of years
 8  as a professional historian?
 9      A.    Yes.
10      Q.    One other thing in this article on that first
11  page talks about they -- where is that?  "Before
12  entering the second cañon the bed of the stream narrows
13  to only 11 feet."
14            Do you see that?
15      A.    Could you --
16      Q.    Right there, on the first page.
17      A.    Yes, I see that.
18      Q.    Okay.  So these folks who apparently went
19  down along the river saw a place where the river was
20  only 11 feet wide?
21      A.    Right.
22      Q.    And, as a matter of fact, later on in the
23  article they talk about the possibility of building a
24  dam that only has to be 11 feet wide at the bottom?
25      A.    Right.
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 1      Q.    Okay.  And these were guys that were trying
 2  to figure out whether timber would go down the river?
 3      A.    Correct.
 4      Q.    This is another one, isn't it, where the boat
 5  actually turned over at least once?  Do you recall
 6  that?
 7      A.    Yes.
 8      Q.    Let's go to the -- I guess it's the second
 9  page of this article, Jeff.  Toward the bottom on the
10  right.  Can you blow that up just a little bit?  There
11  you go.
12            This article says, in talking about the Salt
13  River, it says "The water flows very swiftly through
14  most portions of the cañon, and its depth varies from
15  six to twenty feet, the stream being held in very
16  narrow limits."  Do you see that?
17      A.    Yes.  You're talking about the left-hand
18  column, not the right.
19      Q.    Yes, left-hand column.
20      A.    Right.  Correct.
21      Q.    So here you're talking about -- this part of
22  the river at least they're talking about being 6 feet,
23  but it's really fast and narrow?
24      A.    Right.
25      Q.    Okay.  Let's go to the other column, Jeff.


Coash & Coash, Inc.







SALT RIVER     VOLUME 17      03/10/2016 Page 3663


 1            You talked some about all the discussion in
 2  here of excitement and dangers and the hazards.  This
 3  one says the trip was not without the excitement and
 4  pleasures, as well as dangers.
 5            Do you see that?
 6      A.    Yes.
 7      Q.    Again, that's somebody writing about this
 8  particular trip after having just interviewed somebody
 9  who was on the trip itself?
10      A.    Correct.
11      Q.    Later on they say "Dashing along in a frail
12  craft in some instances at a rate of twenty miles an
13  hour, and the banks of the stream rising above them on
14  either side to a height of 100 feet [sic], is of course
15  sufficiently exciting to satisfy the most adventurous."
16            Do you see that?
17      A.    I do.
18      Q.    Again, is that another portion that kind of
19  gives a flavor of what Meaders was talking about about
20  how his trip went?
21      A.    Correct.
22      Q.    And then you go on down here and it talks
23  about in one case of -- "In case of losing their vessel
24  in the cañon but one recourse would be left, that of
25  swimming down the stream to a break in one bank or
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 1  another and that might not be encountered for a
 2  distance of twenty miles."
 3      A.    Yes, I see that.
 4      Q.    So at least on this particular stretch that
 5  these folks were on, there was no place that they could
 6  get to shore on the bank for maybe 20 miles?
 7      A.    Right.
 8      Q.    In the sentence just prior to that they talk
 9  about their boat being upset and all their supplies
10  lost, right?
11      A.    Yes.
12      Q.    Do you have anything else to talk about or
13  mention in terms of this exhibit that's numbered 134
14  here under Tab 9?
15      A.    We don't have to go back to the first page,
16  but I think one of the significant points that came out
17  of this particular article is that -- well, let's do go
18  back to the first page of it.
19            The right-hand column, right about the middle
20  of the column, "Before entering the second cañon the
21  bed of the stream narrows to only 11 feet.  This
22  discovery is perhaps the most important made, simply
23  through the fact that a dam may be placed across the
24  river at that point, and at comparatively small
25  expense, which would form a reservoir or lake of fully
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 1  20 miles in length."
 2            To them, the important point of this
 3  particular boating expedition is not so much that it
 4  was a boating expedition, but that they discovered a
 5  good place to build a dam.
 6            And then with all of the discussion that
 7  happens mostly on the second page, if we could go back
 8  to the second one, in the left-hand column, about
 9  two-thirds of the way down -- let's see if I can --
10  there we go.  "The boat on one occasion shot under a
11  cave, but a few feet high, and where its inmates
12  commenced to fear that the end had come; and here the
13  fish were so thick that the boat floated on their
14  backs."
15            This was just another example of how
16  dangerous the trip was.  So it sort of underscores to
17  me that they viewed the trip as being more important
18  for having discovered the good dam location than for
19  the possibility of boating down the river at this
20  location.
21      Q.    Okay.  The next one there under Tab 9 on
22  Exhibit C048 has a 135 divider sheet in it.  Do you see
23  that?
24      A.    Yes.
25      Q.    Again, this one doesn't have the full page,
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 1  but can you look on Mr. Slade's document that I handed
 2  you earlier and tell me what they said was Tab 135 that
 3  they submitted?
 4      A.    Mr. Slade indicates that this was the Arizona
 5  Gazette, June 8th, 1885.
 6      Q.    And I keep saying Mr. Slade signed that.  Can
 7  you check and see who signed that document?
 8      A.    Yes, this document is signed Edwin W. Slade,
 9  III and Laura -- I'm not sure how to pronounce her last
10  name. -- Hachtel.
11      Q.    That's fine.
12            So Exhibit 135 would be then the June 8th,
13  1885 article --
14      A.    Correct.
15      Q.    -- according to that document?
16      A.    Yes.
17      Q.    Okay.  If you look on Slide 168 of
18  Mr. Fuller's PowerPoint, is the June 8, 1885 article
19  from the Arizona Gazette also one that Mr. Fuller cited
20  to the Commission as part of his testimony for the
21  Burch trip?
22      A.    Yes, it is.
23      Q.    This article here at 135, is that also about
24  the Burch trip?
25      A.    Yes.
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 1      Q.    And is this article, is it sort of a
 2  retraction of something that was said in the prior
 3  article?  Do you recall this article?
 4      A.    Yes.
 5      Q.    And is this a subsequent article where the
 6  paper has come back saying we said this was the first
 7  time this ever happened, but we now know of one other
 8  time where somebody went through the canyon?
 9      A.    Correct.
10      Q.    And they're talking about these folks,
11  Middleton and his brother-in-law Shute, going through
12  the canyon eight or ten years ago on foot?
13      A.    Right.
14      Q.    And so this prior trip they're talking about
15  wasn't in a boat; it was on foot?
16      A.    Right.
17      Q.    And here, there's a sentence down here where
18  they say, during this prior trip with Middleton and
19  Shute, "There was much less water in the stream than at
20  present."  Do you see that?
21      A.    Yes.
22      Q.    So does that imply to you, at least from a
23  qualitative sense, that there was relatively more water
24  in the river at the time of the Burch trip than there
25  had been sometime previously?
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 1      A.    Correct.
 2      Q.    And, again, this is the same paper that
 3  published the other articles about the Burch trip
 4  itself; is that right?
 5      A.    Right.
 6      Q.    Do you have anything else on this
 7  Exhibit 135?
 8      A.    No.
 9      Q.    Okay.  The next one, the next document under
10  Tab 9, has a divider sheet that says 131 there, right?
11      A.    Yes.
12      Q.    Can you tell me what Mr. Slade said in his
13  index about what 131 was?
14      A.    This was cited as coming from the Daily
15  Herald, June 9, 1885.
16      Q.    Okay.  And if you look at Slides 169 and 170
17  about the Burch trip, are those also slides about the
18  Burch trip?  Sorry, that was a horrible question.
19            Slides 169 and 170 in Mr. Fuller's
20  PowerPoint, do they deal with the Burch trip?
21      A.    Yes.
22      Q.    And do they cite Arizona Herald, 1885?
23      A.    I have no idea why this was included.
24      Q.    Okay.  My question was, though, on 169 and
25  170, those slides, does Mr. Fuller, in reference to the
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 1  Burch trip, cite the Arizona Herald from 1885?
 2      A.    No, he does not.
 3      Q.    On Slide 169 at the bottom, it doesn't say
 4  AZ Herald?
 5      A.    Oh, I'm on the wrong slide.  I'm sorry.
 6      Q.    Sorry.  1885.
 7      A.    Right, Arizona Herald, 1885.
 8      Q.    So there is -- this 131 under Tab 9 is from
 9  the Herald and it is 1885 and it talks about the Box
10  cañon of the Salt River, but as far as you can tell, it
11  doesn't really talk about the Burch trip; is that what
12  you're saying?
13      A.    Correct.  It's just very brief.  It says "In
14  years to come the Box cañon of the Salt river will be
15  utilized as a reservoir, from which may be drawn the
16  sustenance to millions of acres of soil producing
17  profitable crops."
18            And I don't see anything in here about a boat
19  trip in this article.
20      Q.    So do you think it's possible that what
21  Mr. Fuller was intending to cite on Slides 169 and 170
22  of his PowerPoint might have actually been some other
23  article from the AZ Herald in 1885 that is not the one
24  we have here, or do you know?
25      A.    Right, I -- you know, I just sort of wondered
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 1  to myself, and I have a little note here, why is this
 2  included?
 3      Q.    Do you have anything else about the Burch
 4  trip before we go on to the next one?
 5      A.    No.
 6      Q.    Okay.  Number 10 then on Mr. Fuller's table
 7  on the second page of Exhibit C048, Spaulding in a
 8  canoe, December 1888.  Do you see that?
 9      A.    Yes.
10      Q.    And if you look at Slides 171, 172 and 173 in
11  Mr. Fuller's PowerPoint, Exhibit 364, are those talking
12  about the Spaulding trip?
13      A.    Yes.
14      Q.    And what does Mr. Fuller cite on those pages?
15      A.    On Slides 171 and 172 he cites the Phoenix
16  Herald, December 12th, 1888; and on Slide -- did you
17  say 173 as well?
18      Q.    Yeah.
19      A.    He cites the USGS, 1897, Page 35.
20            Slide 173 appears to be some sort of graph of
21  discharge of the water of the Salt River.
22      Q.    Okay.  So 171 and 172, when they're talking
23  about the trip itself, cite the Phoenix Herald,
24  12-12-1888?
25      A.    Right.
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 1      Q.    Do you see that?
 2      A.    Yes.
 3      Q.    And I'll hand you a printout of the
 4  Commission's website that lists the exhibits.  Can you
 5  tell me -- it's pretty small print.  Can you tell me
 6  what they list there as 323 under C028?
 7      A.    They cite Phoenix Daily Herald,
 8  December 12th, 1888.
 9      Q.    Okay.  You can set that aside.
10            So the document under Tab 10 that has a big
11  323 cover sheet on it, is this an article about Major
12  Spaulding?
13      A.    Yes.
14      Q.    Okay.  Major Spaulding died during this trip,
15  right?
16      A.    Yes.  He was accidentally shot and killed.
17      Q.    Do we know where Major Spaulding started on
18  the Salt River on his trip down to his demise at Mesa
19  Dam?  Does it say in here they put the boat in at spot
20  X?
21      A.    No, it doesn't.  It just references the Mesa
22  Dam.
23      Q.    And he was a solder at Fort McDowell,
24  correct?
25      A.    Right.
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 1      Q.    But is there anything that says they started
 2  at Fort McDowell or any other particular place?
 3      A.    No.  It does say he was a commandant at Fort
 4  McDowell, but it doesn't identify where they started.
 5      Q.    Okay.  Anything else on the Spaulding account
 6  that you want to say?
 7      A.    No.
 8      Q.    Number 11 is Sykes in a canvas boat in the
 9  1890s on Mr. Fuller's table that is now on the second
10  page of C048.  Do you see that?
11      A.    I do.
12      Q.    If you look at Mr. Fuller's PowerPoint,
13  Exhibit 364, on Slide 175, could you tell me what
14  Mr. Fuller cites there?
15      A.    The Coconino Sun, September 7, 1945.
16      Q.    If you look under Tab 11 in Exhibit C048, the
17  first page is a cover sheet that says 18, and then the
18  second page is a newspaper article.  Can you tell me
19  what paper that article is from and what date it is,
20  particularly in the last page of that exhibit?
21      A.    It's the Coconino Sun, and the date is, if we
22  could go to the upper left-hand corner, September 7.
23  I'm not sure.  1947, I guess.  1945.
24      Q.    It's hard to read in that, what's on the
25  screen.
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 1      A.    It's hard to read.
 2      Q.    Is this an article about Mr. Sykes here on
 3  the page?
 4      A.    Yes.
 5      Q.    Do you know whether the Coconino Sun was
 6  published in Flagstaff?
 7      A.    No, I don't know.
 8      Q.    This article is another one, isn't it, that
 9  was written substantially after the time of the event?
10      A.    Substantially, yes.
11      Q.    As a matter of fact, in -- blow that up a
12  little bit, Jeff.
13      A.    Oh, actually, I just saw in one of my notes
14  here that Flagstaff is where the paper is published.
15      Q.    Okay.  Is that something you looked up?  Do
16  you know that?
17      A.    Yes.
18      Q.    This is Mr. Sykes' story from 1945, and
19  they're talking about what Mr. Sykes said.  Do you see
20  that?
21      A.    Yes.
22      Q.    And in the second paragraph there at the
23  beginning of the article, he says, "I think it was
24  about 52 years ago."
25      A.    Yes.
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 1      Q.    So the article in the paper would have been
 2  52 years after the fact, right?
 3      A.    It says, actually, in addition, it says
 4  "somewhere in the early nineties."
 5      Q.    Okay.  And he's not -- he even equivocates a
 6  little bit about how many years ago it was, doesn't he?
 7      A.    Right.
 8      Q.    If you move on down a little bit in that
 9  article, he's talking about where he starts up on the
10  Hassayampa, and so he says "About Christmastime, and
11  maybe in early January, it got so cold that our dog
12  didn't like it."
13            Do you see that?
14      A.    I do.
15      Q.    So the trip, his overall trip, started in
16  December or early January; would that be right?
17      A.    Yes, if he remembered it correctly.
18      Q.    And then go down some more, Jeff.  Right
19  there.  Stop.  Go up a little bit.  I'm sorry.
20            All right.  So he gets to start going down to
21  Phoenix in late December, early January; is that what
22  this says?
23      A.    Yes.
24      Q.    And he said it took him a few days to get to
25  Phoenix; is that right?
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 1      A.    Right.
 2      Q.    So he likely would have been to Phoenix by
 3  January, maybe February?
 4      A.    Right.
 5      Q.    Okay.  And then he builds a boat and goes
 6  down the river; is that right --
 7      A.    Yes.
 8      Q.    -- according to what he says here?
 9            So he says "We set about building a boat in a
10  corral, at that time somewhere near Five Points."
11            Do we have any idea where Five Points is?
12      A.    No, I don't.
13      Q.    Would you assume from the context of the
14  article that it was somewhere near Phoenix?
15            Jeff, don't move around too much, because
16  you're losing me.
17      A.    Yes.
18      Q.    But we don't know exactly where he started on
19  the river --
20      A.    No.
21      Q.    -- is that right?
22            Okay.  So it says "It was a good boat, with a
23  light wooden frame, canvas covered."  Is that right?
24      A.    Yes.
25      Q.    So he specifically built a pretty lightweight
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 1  boat, correct?
 2      A.    Right.
 3      Q.    Put some white lead and oil on the canvas; is
 4  that right?
 5      A.    Right.
 6      Q.    And then sold his burro and started off?
 7      A.    Right.
 8      Q.    Okay.  Go down some more, Jeff.
 9            Okay.  So, "We got a man with a wagon and a
10  team to haul our boat, bedding and grub to the nearest
11  point on the river that would float the boat"?
12      A.    Right.
13      Q.    So he built the boat, put it in a wagon, and
14  hauled it overland to someplace on the river?
15      A.    Correct.
16      Q.    And it says it's the nearest to Five Points,
17  but if we don't know where Five Points is, we really
18  don't know where he put it on the river; is that right?
19      A.    Right.
20      Q.    And he says when he got there, it put us at a
21  place where the water was about 15 or 20 feet wide and
22  a foot or so deep?
23      A.    Right.
24      Q.    So that's where he put in --
25      A.    Correct.
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 1      Q.    -- right?
 2            So then he says "Fortunately, the boat was of
 3  light construction, which we found later was what saved
 4  the situation."
 5            So he was glad he had a lightweight boat for
 6  this trip?
 7      A.    Right.
 8      Q.    Down a little bit, Jeff.  Right there.
 9            So he had breakfast, loaded his stuff up, and
10  shoving off, the river went dry on us.  Do you see
11  that?
12      A.    I do.
13      Q.    So went a half a mile and ran out of water.
14  Okay.
15            And then, basically, from your recollection
16  of this article, he basically had dust and sand for
17  pretty much the rest of the way down the Salt?
18      A.    That's what he said.
19      Q.    As a matter of fact, if you go over to the
20  next column, the last paragraph of that article, right
21  there, he says, "Perhaps to anyone else the obvious
22  thing to have done would be to make an inspection of
23  the wetness of the river at Phoenix before starting to
24  build the boat.  I admit that idea has some logic
25  behind it."
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 1            Do you see that?
 2      A.    I do.
 3      Q.    So he didn't even check to see if there was
 4  any water in the river before he went and built a boat?
 5      A.    Right.
 6      Q.    As a matter of fact, he implies in the next
 7  sentence that he wouldn't have built the boat if he had
 8  actually looked at the river first?
 9      A.    That's right.
10      Q.    Based on this article, would you say this was
11  a successful boating adventure on the Salt River?
12      A.    Not at all.
13      Q.    Maybe for the first half mile?
14      A.    At most.
15      Q.    Mr. Fuller, in his table, actually has this
16  as a yes for success, but he has an asterisk next to
17  it, right?
18      A.    Right.
19      Q.    Do you have anything more about the Sykes
20  trip?
21      A.    No.
22      Q.    Okay.  The next one in Mr. Fuller's table is
23  Number 12.  It's J.K. Day in a boat, spring of '92.  Do
24  you see that?
25      A.    Yes, I see that.


Coash & Coash, Inc.







SALT RIVER     VOLUME 17      03/10/2016 Page 3679


 1      Q.    And the Commission's probably heard more
 2  about the Day trip between the Salt and the Gila than
 3  they want to know, but we'll cover this pretty quickly.
 4            If you go to Slide 176 on Mr. Fuller's
 5  PowerPoint, Number 364, can you tell me what he cites
 6  there on that page about the day trip?
 7      A.    This is the Arizona Sentinel, April 2nd,
 8  1892.
 9      Q.    If you then go to Tab Number 12 in
10  Exhibit C048, the first page of the cover sheet that
11  has a big 8 on it, and then there's an article there.
12  Do you see that?
13      A.    Yes.
14      Q.    Can you tell me where this paper is from and
15  when it was published?
16      A.    Yes.  I think you asked me earlier as to
17  where the Arizona Sentinel was published, and this
18  indicates it was published in Yuma, Arizona.
19      Q.    And for the record, it's my understanding
20  this is the Land Department's Exhibit Number 8.  It's
21  under C018.
22            Is this an article about the Day trip?
23      A.    Yes.
24      Q.    And this paper was published in Yuma; is that
25  right?


Coash & Coash, Inc.







SALT RIVER     VOLUME 17      03/10/2016 Page 3680


 1      A.    Right.
 2      Q.    Let's go to the -- is that the biggest
 3  version we have, Jeff?  Blow that up a little bit.
 4  And, again, the Commission's heard a lot about this
 5  trip, so we'll be quicker on this one.
 6            This is the one they had a small boat and
 7  they ended up with a large quantity of fur; is that
 8  right?
 9      A.    Right.
10      Q.    And this is essentially a two-paragraph
11  article in the Yuma paper?
12      A.    Right.
13      Q.    Is there any description here of them
14  actually boating on the Salt River?
15            You might want to go down so he can see the
16  whole article.
17      A.    They do refer to the Rio Salado or the Salt
18  River.  It says the "Salt river was entered, from which
19  the trappers came down to the Gila."
20      Q.    Does it say anything about how their trip was
21  on the Salt or anything they encountered?
22      A.    No.
23      Q.    And they left Camp Verde, didn't they, in
24  September of 1881; is that right?
25      A.    Right.
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 1      Q.    And they arrived in Yuma, would have been
 2  March; is that correct?
 3      A.    Yes.
 4      Q.    This paper is published April 2nd, and it
 5  says they arrived last Sunday.  Do you recall that?
 6      A.    Correct.
 7      Q.    Which would have actually been toward the end
 8  part of March?
 9      A.    Right.
10      Q.    Do we have any idea, based on this article or
11  anything you've seen in the record, about when between
12  September of 1891 and March of 1892 they would have
13  been on the Salt River?
14      A.    No, and one of the questions this article
15  raised in my mind is why did it take them so long.  You
16  know, even if they were trapping, it struck me as a
17  rather long period of time to come from the Verde all
18  the way down to Yuma.
19      Q.    And this is also the article where they talk
20  about the trip being over 800 miles, right?
21      A.    Right.
22      Q.    And it's not really 800 miles from there
23  to --
24      A.    No.  I would guess it's a few hundred miles,
25  but I don't know exactly how many, but certainly not
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 1  800.
 2      Q.    Anything else to say about this account
 3  Number 12?
 4      A.    If we could go to the first column at the
 5  top, it just underscored to me -- "They arrived in Yuma
 6  on Sunday, having made the journey in a little less
 7  than six months."  It just struck me as a really long
 8  period of time, even allotting the fact that maybe they
 9  were trapping along the way.
10      Q.    Okay.  Number 13 is also, under Mr. Fuller's
11  table, another Day trip by J.K. Day in a boat, spring
12  pre- 1892.  Do you see that Number 14 on his table
13  that's now Exhibit C048?
14      A.    Number 13.
15      Q.    I'm sorry, 13.
16      A.    I think you said 14.
17      Q.    I probably did.
18      A.    Yes, I see that.
19      Q.    And this is the same article we just talked
20  about about Number 12, right?
21      A.    Yes.
22      Q.    If you can blow that up, Jeff.  Oh, down,
23  down a little more.
24            This article says "The distance traveled by
25  the Messrs. Day by river is a trip over 800 miles, and
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 1  is the fifth one made by J.K. Day."
 2            Do you see that?
 3      A.    Yep.
 4      Q.    As far as you know, from this article and the
 5  other things you reviewed in the record, is that one
 6  clause that says this is the fifth one made by J.K. Day
 7  the only support for Mr. Fuller's account Number 13,
 8  the other alleged four trips by Mr. Day?
 9      A.    As far as I know, yeah.  Are you talking
10  about under Purpose?
11      Q.    I'm talking about the number of the trips
12  prior to this particular one.
13      A.    Right.  I'm looking at the second page of
14  C048, which is Mr. Fuller's table, and under the
15  heading Purpose he indicates "Commercial 4 trips."
16      Q.    So the only support in the record for those
17  four trips is that eight or ten words, whatever that is
18  there in that one clause?
19      A.    Yes.
20      Q.    Anything else to talk about the Day brothers?
21      A.    No.
22      Q.    Okay.  Number 14 on this table, Mr. Fuller's
23  table in Exhibit C048, says Hudson River Company,
24  canvas boat, June 1893.  Do you see that?
25      A.    Yes.
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 1      Q.    And if you look at Slide 178 on Mr. Fuller's
 2  PowerPoint, Exhibit 364 from the Land Department, is
 3  this a slide relating to the Hudson 1893 account?
 4      A.    Correct.
 5      Q.    And what does Mr. Fuller cite here on
 6  Slide 178?
 7      A.    The Arizona Republican, June 2nd, 1893.
 8      Q.    And if you flip over to Tab 14 on
 9  Exhibit C048, the first one is a slide that -- a cover
10  sheet that has a 60, big 60 on it.  Do you see that?
11      A.    I do.
12      Q.    And then after that is a newspaper article.
13  Can you tell, from looking at the last page of that
14  exhibit, what newspaper that was in and where it was
15  published?
16      A.    This newspaper is the Arizona Republican,
17  which I know was published in Phoenix, Friday morning,
18  June 2nd, 1893.
19      Q.    Okay.  And this is -- is that the same
20  newspaper on the same day that was cited on Slide 178
21  of Mr. Fuller's PowerPoint?
22      A.    Yes.
23      Q.    And this is State Land Department Exhibit 60,
24  I believe, which is part of C018.
25            First of all, he lists this on his table as
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 1  the Hudson River Company.  Do you see that?
 2      A.    Yes.
 3      Q.    And it's actually the Hudson Reservoir and
 4  Irrigation company in the article; isn't that correct?
 5      A.    Correct.
 6      Q.    And is this another one where the newspaper
 7  was publishing information based upon a letter it had
 8  received from some other person?
 9            Look in the first line of the article.
10      A.    Yes.
11      Q.    So the --
12      A.    It indicates it was a letter from a W.A.
13  Farish, the chief engineer for the Hudson Reservoir and
14  Irrigation company's survey.
15      Q.    As a matter of fact, it refers to a private
16  letter.  Does that mean anything?
17      A.    Just that -- not really.  Just that it was
18  private, I guess.
19      Q.    Okay.  So Mr. Fuller has this account in his
20  table as happening in June 1893; is that right?
21      A.    Right.
22      Q.    And the newspaper is published dated
23  June 2nd, 1893; is that correct?
24      A.    Yes.
25      Q.    This article talks about a letter that was
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 1  received yesterday, which would have been June 1st,
 2  1893, talking about a trip last Monday.
 3      A.    Right.
 4      Q.    So wouldn't the trip have actually been in
 5  May and not in June?
 6      A.    Correct.
 7      Q.    And, again, we looked at the hydrograph
 8  earlier.  Do you recall whether the flows under
 9  Mr. Fuller's curve are different in May than they are
10  in June?
11      A.    Just that they're lower the later you go.
12      Q.    Okay.  With these folks in this trip on
13  account Number 14, were they doing a survey of possible
14  reservoir sites?
15      A.    I believe that's what the purpose of their
16  trip was.
17      Q.    And what's the title of this article?
18      A.    "Adventurous Passage," and the subtitle is
19  "The Trials of the Engineering Party."
20      Q.    In the body of the first paragraph, it talks
21  about "the adventures and difficulties attending the
22  passage of the eighteen miles of the canyon."
23            Do you see that?
24      A.    Yes.
25      Q.    So this is another one where, at least
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 1  according to the newspaper, it was an adventuresome,
 2  hazardous trip?
 3      A.    Correct.
 4      Q.    This one also talks about "the eighteen miles
 5  of canyon between the diversion dam and the exit of the
 6  river from Tonto Basin."
 7            Do you see that?
 8      A.    Yes.
 9      Q.    Do you know where the river comes out of
10  Tonto Basin?
11      A.    Near Granite Reef Dam.
12      Q.    Okay.  Could it --
13      A.    Or are you talking about Roosevelt Dam?
14      Q.    Well, do you know where the Tonto confluence
15  with the Salt is?
16      A.    Oh, yeah, near -- just upstream a little bit
17  from where Roosevelt Dam is today.
18      Q.    So if they're talking about 18 miles of
19  canyon between the diversion dam and the exit of the
20  river from Tonto Basin, could they be talking about the
21  area that's now under Roosevelt Dam?
22      A.    That's what I would assume.
23      Q.    And do you know which of Mr. Fuller's
24  segments that's in?
25      A.    Segment 3, I think.
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 1      Q.    He lists it as Segment 4 in this table.
 2  Could that be wrong?
 3      A.    Could be.
 4      Q.    And this is another one where they were using
 5  canvas boats; is that right?
 6      A.    Yes.
 7      Q.    And this one is also another one where the
 8  boats overturned at some point during the trip?
 9      A.    That's what it says, "and the occupants were
10  thrown in the water."
11      Q.    And it talks about two of the ribs on the
12  boat being smashed during the trip?
13      A.    Right.
14      Q.    It also talks about "the boat otherwise
15  nearly rendered unserviceable"?
16      A.    Correct.
17      Q.    Is this another one of those trips that you
18  would maybe find as a success or a boating trip --
19  would you say this was a successful boating trip, just
20  from reading the article?
21      A.    It sounds very unsuccessful to me.
22      Q.    One of the other things in this article,
23  toward the end of the next to the last paragraph, says
24  the -- I'm not sure I can -- can you blow it up just a
25  little bit right down there, Jeff?
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 1            "The largely precipitous sides of the canyon
 2  were scaled and the search for a spot sufficiently
 3  level for camping purposes occupied nearly five hours.
 4            Did it take them five hours to find a flat
 5  space to camp?
 6      A.    Yes.
 7      Q.    Anything else to talk about with respect to
 8  the Hudson account?
 9      A.    No.
10      Q.    Okay.  Number 15 on Mr. Fuller's table, the
11  second page of C048.  Actually, this is on the third
12  page.  Robinson in a boat, 1893.  Do you see that?
13      A.    Yes, I do.
14      Q.    If you go to Slide 179 of Mr. Fuller's
15  PowerPoint, is that a slide about the Robinson trip?
16      A.    Correct.
17      Q.    Can you tell me what source he cited on that
18  slide?
19      A.    He cites the Bisbee Daily Review,
20  October 6th, 1909.
21      Q.    Okay.  Look at Tab 15 from Exhibit C048.
22  There's a big 76 on the first page?
23      A.    Correct.
24      Q.    Can you tell me what newspaper this is from
25  and what date it was published?


Coash & Coash, Inc.







SALT RIVER     VOLUME 17      03/10/2016 Page 3690


 1      A.    This is the Bisbee Daily Review from Bisbee,
 2  Arizona, Wednesday morning, October 6, 1909.
 3      Q.    Is that the same newspaper and date cited by
 4  Mr. Fuller on his Slide 179?
 5      A.    It is.
 6      Q.    This, I believe, is State Number 76 as part
 7  of C018.
 8            So the paper here was published in Bisbee,
 9  correct?
10      A.    Right.
11      Q.    Are you familiar with that that's quite a
12  distance from the Salt River?
13      A.    It's a long ways from the Salt River.
14      Q.    And the -- blow that up a little bit, Jeff,
15  and move it to the left.  The story -- that's really
16  hard.  Can you blow it up just a little bit more?  Go
17  down a little bit.  There you go.
18            The story talks about in 1893 a group headed
19  by Lieutenant Ives Robinson, with two other companions,
20  left Phoenix going down the Salt River by boat to Yuma.
21  Do you see that?
22      A.    Right.
23      Q.    And then on down, via the Colorado?
24      A.    Right.
25      Q.    Other than that one reference to the Salt
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 1  River from 1893, do you know anything else in this
 2  entire article that makes any reference to the Salt
 3  River?
 4      A.    No.  And, in fact, to expand on that point,
 5  if you want me to.
 6      Q.    Sure.
 7      A.    In the right-hand column, if you go down
 8  about two-thirds of the way, where the paragraph begins
 9  "The party will proceed."
10            "The party will proceed by train to Guaymas."
11      Q.    Guaymas.
12      A.    Okay, Guaymas, and then they would head on
13  down from there.  So it sounds like, to me, that there
14  was really only one previous expedition that was
15  referenced in relation to the Salt River.
16      Q.    So the 1909 trip that they're talking about
17  that's going to happen after the article, that's going
18  to be -- is that going to be an overland trip?
19      A.    It doesn't say, but it does say at this point
20  they -- it doesn't say that they actually went.
21      Q.    Okay.  But it's clear to you from this
22  article that that trip is going to be by train, not by
23  boat on the Salt River?
24      A.    No, I think what I'm saying here is that it
25  referenced two previous expeditions, and only one of
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 1  them was referenced as being on the Salt River.
 2      Q.    Okay.  Let's go back to the part about the
 3  Salt River, the second paragraph.  Right there.
 4            So it talks about "going down the Salt River
 5  by boat to Yuma."  You saw that, right?
 6      A.    Right.
 7      Q.    Does the Salt River go to Yuma?
 8      A.    No, it feeds into the Gila and then the Gila
 9  goes to Yuma.
10      Q.    Okay.  Do you have anything else to say about
11  this article?
12      A.    On the right-hand column, going down to the
13  sentence beginning "The personel of the party is not
14  yet complete."
15      Q.    Okay.  Right there.
16      A.    "The personel of the party is not yet
17  complete, but to date will include," and then it lists
18  the people.  And then if you go down -- I'll comment on
19  that in conjunction to something else.  If you go down
20  on the same column to the paragraph that says "We
21  haven't yet completely made up our party," it just
22  underscores to me the uncertainty about whether this
23  expedition ever took place.  They were planning it,
24  undoubtedly; but it doesn't say that it took place.
25      Q.    And back to the one sentence that actually
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 1  does talk about the Salt River, it talks about it being
 2  in -- talks about being in 1893, right?
 3      A.    Yes.
 4      Q.    Does it say anything about what time of year
 5  it was?
 6      A.    No.
 7      Q.    So you have nothing else to say about
 8  Robinson?
 9      A.    No.
10      Q.    Okay.  Number 16 of Mr. Fuller's table is --
11                 CHAIRMAN NOBLE:  Mr. McGinnis?
12                 MR. MCGINNIS:  Yes, sir.
13                 CHAIRMAN NOBLE:  How about let's go to
14  lunch.
15                 MR. MCGINNIS:  How about it.
16                 CHAIRMAN NOBLE:  Okay, 1:30.
17                 (A lunch recess was taken from
18  12:12 p.m. to 1:33 p.m.)
19                 CHAIRMAN NOBLE:  We're back.  We're
20  ready to go, Mr. McGinnis.
21                 MR. MCGINNIS:  Yes, Mr. Chairman.
22  BY MR. MCGINNIS:
23      Q.    Dr. Littlefield, I think when we broke for
24  lunch, we might have just finished account Number 15 on
25  Mr. Fuller's table on what is now C048.  Is that your
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 1  recollection?
 2      A.    Yes.
 3      Q.    Okay.  Let's move on to 16, according to
 4  Mr. Fuller's table, is Adams and Evans in a flat boat,
 5  January 1895.  Do you see that in this table?
 6      A.    I do.
 7      Q.    Okay.  If you look on Slide --
 8                 CHAIRMAN NOBLE:  Oh, please, it was --
 9  you were okay.  We could actually hear you.
10                 MR. MCGINNIS:  Okay.
11  BY MR. MCGINNIS:
12      Q.    If you look on Slide 180 of Mr. Fuller's
13  PowerPoint, Exhibit 364, is that the Adams and Evans
14  account?
15      A.    Yes, it is.
16      Q.    Okay.  And does he cite his sources there on
17  Slide 180?
18      A.    Yes, he does.
19      Q.    Does he cite the Phoenix Herald,
20  February 18th and 25th, 1895; the Arizona Sentinel,
21  March 9th, 1895; and the Arizona Daily Herald from
22  February 18th, 1895?
23      A.    Yes.
24      Q.    Do you know whether they're actually two
25  different papers, one called the Arizona Daily Herald
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 1  and one called the Phoenix Herald?
 2      A.    No, and typically around this time some of
 3  these newspapers were weeklies and then they switched
 4  to dailies, but they basically were the same paper.
 5  They just changed the title so it later reflected the
 6  change.
 7      Q.    Under Tab 16 on Exhibit C048, you'll find,
 8  should be some newspaper articles there.  The first
 9  one, there's a cover sheet with a big 360 on the front.
10  Do you see that?
11      A.    Yes.
12      Q.    The article behind that, can you tell from
13  looking at that what paper it's from and what date it's
14  from?
15      A.    The heading that's typed in on the top of the
16  page is Phoenix Daily Herald, 2-18, February 18th,
17  1895.
18      Q.    Okay.  And my understanding, for the record,
19  is that this is State Exhibit 360 under C029.
20            Dr. Littlefield, does this Phoenix Herald,
21  February 18th, 1895, article refer to the Adams and
22  Evans account?
23      A.    Yes.
24      Q.    And this one -- blow that up, Jeff. -- talks
25  about them coming down the Gila to Sacaton; do you see
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 1  that?
 2      A.    Yes.
 3      Q.    And it says "There," and assuming that means
 4  at Sacaton.  Is that what you would believe?
 5      A.    Yes.
 6      Q.    "There they disembarked and hauled their boat
 7  to Phoenix and after laying in provisions, etc., will
 8  leave tomorrow on the Salt river."
 9            Do you see that?
10      A.    Right.  Yes.
11      Q.    So is it your understanding from reading this
12  that the trip from Sacaton to Phoenix was overland when
13  it talks about them hauling their boat?
14      A.    That's -- yes.
15      Q.    And with respect to the Salt River portion of
16  the trip, at least in this article it's a prospective
17  article, isn't it?
18      A.    Right.  It doesn't confirm that they actually
19  went down the Salt.  It does confirm that they had
20  already traveled partway down the Gila.
21      Q.    It talks about -- it says they will leave
22  tomorrow on the Salt.  So it hasn't happened yet?
23      A.    That's correct.
24      Q.    Does it say anything in this article about
25  where on the Salt they would have put their boat in
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 1  when they started up, if they did?
 2      A.    No, and they could very well have changed
 3  their mind and decided to have it hauled back to the
 4  Gila and continue on the Gila, without doing any
 5  boating on the Salt.
 6      Q.    Okay.  But we just don't know from looking at
 7  this particular article, right?
 8      A.    That's right.
 9      Q.    Okay.  The next article -- well, do you have
10  anything else to say about this article in particular?
11      A.    No.
12      Q.    If you continue down through Tab 16 in
13  Exhibit C048, there's another slip sheet that says a
14  big 361 on it and then there's another article.  Do you
15  see that?
16      A.    Yes.
17      Q.    Can you tell me where that newspaper was
18  published and what date it was, according to the
19  exhibit?
20      A.    This is the Phoenix Daily Herald, Monday,
21  February 25, 1895.
22      Q.    And is that one of the articles that
23  Mr. Fuller cited on his Slide 180?
24      A.    Yes.
25      Q.    And the article that we just talked about
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 1  previously from the Phoenix Daily Herald,
 2  February 18th, 1895, is that another of the articles
 3  that Mr. Fuller cited on that Slide 180?
 4      A.    Yes.
 5      Q.    So with respect to the article on
 6  February 25th, which it's my understanding is
 7  State 361, part of C029, is this article also about the
 8  Evans and Adams trip, as best you understand?
 9      A.    Yes, and it has a letter written by Amos
10  Adams.
11      Q.    And if you look on this article, before it
12  gets to Adams' letter, do you see where it says "Gila
13  Bend, February 23"?
14      A.    Yes.  This is the Adams letter.  If you
15  scroll up a little bit further, you can see that it's
16  signed by him.
17      Q.    Okay.
18      A.    No, no, going the other way.  There you go.
19      Q.    Okay.  But where I said it says "Gila Bend,
20  February 23," that's where the letter itself starts; is
21  that right?
22      A.    That's correct.
23      Q.    Before it gets to that letter -- go up a
24  little bit, Jeff. -- it talks about "Amos Adams, one of
25  the two men who are making the trip from Graham county
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 1  to the Gulf of Mexico by boat and who passed through
 2  the Salt River valley about a week ago."
 3            Do you see that?
 4      A.    Yes.
 5      Q.    So in this paper, which was February 25th,
 6  1895, it says they went through the Salt River Valley
 7  as part of their trip about a week previously?
 8      A.    Correct.
 9      Q.    Which would have put them in the Salt River
10  Valley sometime in mid February?
11      A.    About February 18th or thereabouts.
12      Q.    So Mr. Fuller, on his table, for account
13  Number 16 has January 1895.  Do you see that?
14      A.    Yes.
15      Q.    But you think, from looking at the article
16  that we just looked at, it was more likely they were on
17  the Salt, if they were, sometime in mid February; is
18  that right?
19      A.    Correct.
20      Q.    Mr. Heilman, can you pull up Slide, I think
21  it was, 158 on Exhibit 364?
22            This was Mr. Fuller's slide about the
23  Vandermark and Kilgore trip that we already talked
24  about, right?
25      A.    Yes.


Coash & Coash, Inc.







SALT RIVER     VOLUME 17      03/10/2016 Page 3700


 1      Q.    And I want you to look at the graph up in the
 2  upper right.  Again, realizing you're not a
 3  hydrologist, but you can look at a graph, can you tell
 4  us what it looks like the flow curve is different
 5  between January and February?  Would it be higher or
 6  lower in February?
 7      A.    I can't see the months on the bottom there.
 8            I just can't read that.
 9      Q.    Okay.  Do you know from listening to the
10  testimony whether the flow in February in the Salt
11  River is generally higher than January, or is that
12  something that's outside of what your knowledge base
13  is?
14      A.    That's outside my knowledge.
15      Q.    Okay.  Back to this Exhibit 361 under Tab 16,
16  do you have anything else to say about this particular
17  article?
18      A.    No.
19      Q.    This one does actually talk about them, their
20  voyage, being on the Salt, doesn't it?
21      A.    Yes.  It mostly describes the Gila, but it
22  does mention their voyage on the Salt and the Gila.
23      Q.    Okay, the next article under Tab 16 on
24  Exhibit C048 has a divider that says 363.  Do you see
25  that?
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 1      A.    Yes, I do.
 2      Q.    And can you tell from the exhibit what paper
 3  this is from and what date it was published?
 4      A.    This is the Arizona Sentinel, published
 5  March 9, 1895.
 6      Q.    And is that one of the articles that
 7  Mr. Fuller cites on Slide 180 of his PowerPoint --
 8      A.    Correct.
 9      Q.    -- for the Adams and Evans account?
10      A.    Yes.
11      Q.    Let's go to the blowup part of it, Jeff.  No,
12  there should be a prior page.  There we go.
13            And here in the part that's been highlighted
14  in the exhibit, it talks about Evans and Adams arriving
15  from Morenci on two-month voyage down the Gila; is that
16  right?
17      A.    That's correct.
18      Q.    And I think we maybe already talked about
19  this, but Mr. Fuller, on his Slide 180, refers to both
20  the Phoenix Herald, February 18th, 1895, and the
21  Arizona Daily Herald, February 18th, 1895.  Do you know
22  if there were two different newspapers or maybe he's
23  just kind of confused the titles?
24      A.    As I said, sometimes newspapers in the late
25  19th century and early 20th century went from a weekly
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 1  to a -- I'm sorry, a weekly to a daily, and so
 2  sometimes they just added the word "Daily" to clarify
 3  the change.  But I'm assuming that these are the same
 4  paper.
 5      Q.    If there are two different articles from
 6  February 18th, 1895, have you seen them in the record
 7  anywhere?
 8      A.    No.
 9      Q.    Do you have anything else to talk about with
10  respect to the Adams and Evans account?
11      A.    Let me clarify one other thing here on that
12  particular point.
13            It was also not unusual for a particular
14  historical newspaper to continue to print a weekly
15  version, as well as a daily.  So that may account for
16  the difference between the two accounts.
17      Q.    Okay.  Anything else with respect to the
18  Adams and Evans account?
19      A.    On Item 363 I just want to point out that
20  unlike the previous newspaper article we discussed,
21  this one does not mention the Salt River at all.  It
22  says that they spent two months voyage down the Gila
23  River, and it doesn't mention anything about the Salt.
24      Q.    So the three articles we looked at and that
25  we have in the record about Adams and Evans, the only
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 1  real mention of the Salt is on the first article in
 2  Number 360 and, also, in 361; is that right?
 3      A.    Right.
 4      Q.    Number 17, according to Mr. Fuller's table in
 5  C048, is Gentry and Cox, large ferry, January 1889.  Do
 6  you see that?
 7      A.    Yes.
 8      Q.    Okay.  If you look on Slide 174, Mr. Fuller's
 9  PowerPoint, Number 364, is that his Gentry and Cox
10  account?
11            Slide 174.
12      A.    Yes, I found that.
13            Yes, that is the Gentry and Cox account.
14      Q.    And does he cite his source there at the
15  bottom of the page?
16      A.    Yes, he cites as the source Tombstone Daily
17  Prospector, January 24, 1889.
18      Q.    And if you look at the article under Tab 17
19  of Exhibit C048, the first thing is a big page divider,
20  247.  Do you see that?
21      A.    Yes.
22      Q.    And then you have a newspaper article, both
23  in a zoom version and a full page version after that?
24      A.    I see that.
25      Q.    And can you tell from looking at these
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 1  articles what newspaper it was published in and what
 2  day?
 3      A.    This is the Tombstone Daily Prospector,
 4  Thursday evening, January 24, 1889.
 5      Q.    Is that the same paper that Mr. Fuller cites
 6  in Slide 174?
 7      A.    Yes, it is.
 8      Q.    Same date, same article?
 9      A.    Yes.
10      Q.    And where was this newspaper published?
11      A.    Tombstone.
12      Q.    Where was the account actually alleged to
13  occur?
14      A.    The account was alleged to have occurred on
15  the Salt River.
16      Q.    And this one specifically -- let's go to the
17  zoom version, Jeff.
18            This one specifically refers to a ferry boat;
19  is that right?  Right, second paragraph?
20      A.    At Maricopa Crossing, yes.
21      Q.    And the ferry boat, according to this
22  article, had been used at Maricopa Crossing.  They
23  wanted to take it down to the Gila, so they tried to
24  float it down the Salt; is that right?
25      A.    Correct.
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 1      Q.    Do you know where, generally, Maricopa
 2  Crossing was on the Salt River?  Was it upstream, or
 3  was it farther downstream toward the Gila confluence?
 4      A.    My understanding is that -- from a couple of
 5  historical maps, is that it was approximately where
 6  Seventh Avenue intersects the Salt River today.
 7      Q.    So about where -- south of where Central
 8  Phoenix is now?
 9      A.    Yeah, I think just a few miles from the Gila.
10      Q.    So the extent of the voyage on the Salt,
11  according to this article, would have been from
12  Maricopa Crossing just down to the Gila confluence; is
13  that right?
14      A.    Right, just a few miles.
15      Q.    And this also says, actually, once they got
16  to the Gila, the boat was wrecked; is that right?
17      A.    Yes.
18      Q.    This is the one that says that men lost
19  control of the boat as she struck a snag.  She was cut
20  into two parts as if she had come across a buzz saw.
21  She is a total loss.
22            Do you see that?
23      A.    Yes.
24      Q.    That probably is on the Gila, according to
25  your opinion?
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 1      A.    Yeah.  They mentioned about having traveled
 2  about 40 miles, I think it was.  Here we are.  "About
 3  forty miles below Phoenix, when the boat came in
 4  contact with a willow snag," so...
 5      Q.    Do you have anything else to say about the
 6  Gentry and Cox account?
 7      A.    No.
 8      Q.    Okay.  The next one in Mr. Fuller's table is
 9  Number 18, which is Roosevelt Freight, boats, in April
10  1905.  Do you see that?
11      A.    Yes.
12      Q.    Okay.  And if you look on Slide 183 on
13  Mr. Fuller's PowerPoint, is that the Roosevelt freight
14  account?
15      A.    Yes.
16      Q.    And does Mr. Fuller cite his source there?
17      A.    Yes.  He cites the Arizona Republican, which
18  is a Phoenix paper, April 30th, 1905.
19      Q.    If you look under Tab 18 on Exhibit C048,
20  there are actually two articles there.  The first one
21  is an article about an effort to float logs down the
22  river that I don't think Mr. Fuller included in his
23  table.  So maybe we'll just not waste time on that.
24            But the second one, after the divider 249, is
25  that an article from an old newspaper?
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 1      A.    Yes.  This is the Arizona Republican,
 2  April 30, 1905.
 3      Q.    Is that the same article that Mr. Fuller
 4  cites on Slide 183 in his PowerPoint?
 5      A.    Yes.
 6      Q.    Let's go to the zoom version of that one,
 7  Jeff.
 8            And there's one clause in this article that
 9  talks about the balance of the distance being over
10  trail, and then it says "and all freight came over via
11  the pack train, or else was hauled up the river in a
12  boat."
13            Do you see that?
14      A.    Correct.
15      Q.    And so it does talk about hauling freight up
16  the river in a boat; is that correct?
17      A.    Yes, or by pack train.
18      Q.    Okay.  Does this article also talk about this
19  happening at the time of heavy rains and floods?
20      A.    It identifies the Salt River as being in a
21  raging torrent class, although that the water had begun
22  to recede.
23      Q.    Okay.  And it also talks about at the time of
24  heavy rains and floods, right there in the middle of
25  the article, doesn't it?
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 1      A.    Yes.
 2      Q.    And so the talk about boats is really just in
 3  one clause in one sentence in that article, correct?
 4      A.    Correct.
 5      Q.    Does it say anywhere in this article when the
 6  hauling of boats -- hauling of freight by a boat up the
 7  4 miles of the Salt River would have occurred?
 8      A.    It mentions the 24th is when the first trip
 9  on the new road was anticipated.
10      Q.    Okay.  But does it talk specifically about
11  when the boat was being used?
12      A.    I'm sorry, I'm not seeing that.
13      Q.    My question is, does it?
14      A.    Oh.  No.
15      Q.    The article is from April 30th, 1905, right?
16      A.    Yes.
17      Q.    Do you recall a couple weeks ago, when you
18  were testifying, we went through some historical
19  photographs in your declaration?
20      A.    Yes.
21      Q.    Jeff, can we pull up Figure 69 at Page B-54
22  of the appendix to Dr. Littlefield's declaration, which
23  is Exhibit C020?
24            And we talked about this photograph last
25  time.  This is April 1905, right?
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 1      A.    Yes.  This is the famous flood of April 1905.
 2  There also was a flood in February of 1905.
 3      Q.    So we don't know what day of the month in
 4  April this picture was taken, correct?
 5      A.    Correct.
 6      Q.    But we do know that the Salt River, at the
 7  Tempe area, looked like this in April 1905?
 8      A.    Correct.
 9      Q.    And the -- does that look like a flood to
10  you?
11      A.    Very much so, yes.
12      Q.    Actually, the caption of the picture says
13  "Salt River flood," doesn't it?
14      A.    Yes.
15      Q.    So in April 1905 we know the river looked
16  like this in Tempe, and we have an article on
17  April 30th, 1905 that talks about taking freight up the
18  last 4 miles to Roosevelt in a boat, correct?
19      A.    Correct.  We can nail down the date a little
20  bit further, in that the handwritten portion on the
21  picture mentions that the flood occurred on the night
22  of April 12th, so this is presumably somewhere toward
23  the latter part of April.
24      Q.    So would this picture further support a
25  conclusion that the accounts of taking freight the last
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 1  4 miles up the Salt River to Roosevelt occurred during
 2  a flood?
 3      A.    Or certainly very high water.
 4      Q.    Do you have anything else to say about this
 5  particular account?
 6      A.    No.
 7      Q.    Okay.  Number 19 on Mr. Fuller's table says
 8  "Advertisement, Boat, May 1905."  Do you see that?
 9      A.    Yes.
10      Q.    Taking a look at Slide 186 in Mr. Fuller's
11  PowerPoint, Exhibit 364, does that look like the same
12  account he's referring to in what I've now marked as
13  Number 19?
14      A.    Correct.
15      Q.    And does he cite a source there?
16      A.    He cites the Arizona Republican, which is a
17  Phoenix paper, May 23rd, 1905.
18      Q.    Okay.  And then take a look at Tab 19 on
19  Exhibit C048.  The first page there is a divider that
20  has a big number 66 on it.  Do you see that?
21      A.    Yep.
22      Q.    And then there is a newspaper article,
23  correct?
24      A.    Correct.
25      Q.    Can you tell me what newspaper that's from
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 1  and what day it was published?
 2      A.    The full paper indicates that it was
 3  published by the Arizona Republican Tuesday morning,
 4  May 23rd, 1905.
 5      Q.    And is that the same date and paper that
 6  Mr. Fuller cites on Slide 186 of his PowerPoint?
 7      A.    Yes.
 8      Q.    Let's go back to the zoom version, Jeff.
 9            This is, again, another one-paragraph story
10  or article that appears in a newspaper, right?
11      A.    Yeah.  I think it's an advertisement,
12  actually, but...
13      Q.    Okay.  Does this article or advertisement
14  ever say that there was actually any boating trip that
15  ever occurred on the Salt River?
16      A.    No.  It just said that a party was being
17  formed, first come, first served, and in order to
18  potentially do some hunting and -- hunting and fishing,
19  et cetera.
20      Q.    Does it even mention the Salt River in this
21  particular article or advertisement?
22      A.    No.  It does say Phoenix to Yuma, but it
23  doesn't mention the Salt River directly.
24      Q.    It also talks about the foot of Seventh
25  Street in a Phoenix paper, right?
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 1      A.    Right.
 2      Q.    Let's look at the full version of this one,
 3  Jeff.
 4            This ad appears in the lower part of column
 5  two, and what's the heading that that one appears
 6  under?
 7      A.    The general heading?
 8      Q.    Yes.
 9      A.    "Miscellaneous Wants."
10      Q.    So is this an advertisement --
11      A.    Yes.
12      Q.    -- or want ad?
13      A.    Or an announcement.
14      Q.    So on this one, we don't know if it ever
15  really occurred; is that correct?
16      A.    That's correct.
17      Q.    Do you have anything else to say about
18  Number 19?
19      A.    No.
20      Q.    Number 20 on Mr. Fuller's table in
21  Exhibit C048 says "USRS, Boat, December 1905."  Do you
22  see that?
23      A.    Yes, I see that.
24      Q.    And if you look at Slide 187 on Mr. Fuller's
25  PowerPoint, Exhibit 364, is that an account by the U.S.
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 1  Reclamation Service engineers?
 2      A.    Yes.
 3      Q.    And what's he cite there?
 4      A.    He cites the Arizona Republican,
 5  December 9th, 1905.
 6      Q.    Turn to Tab 20 in Exhibit C048.  Can you tell
 7  us what that newspaper article is from and when it was
 8  published?
 9      A.    This is the Arizona Republican, Saturday
10  morning, December 9th, 1905.
11      Q.    And for the record, this article, we
12  understand it is in the record under Lower Salt
13  Evidence Item Number 012 Part 3.  I think what we've
14  included here might be a little better copy, but the
15  article itself is already in, but this is all going to
16  be in C048 anyway.
17            Does this article that shows up under Tab 20
18  talk about a boating adventure by the Reclamation
19  Service engineers on the Salt River?
20      A.    Yes.  They were going to inspect, as I
21  recall, different diversions along the Salt River.
22      Q.    So on the first page, the discussion of their
23  inspection tour is all on land; is that right?
24      A.    Correct.
25      Q.    And let's go to the second page then, Jeff.


Coash & Coash, Inc.







SALT RIVER     VOLUME 17      03/10/2016 Page 3714


 1            The second page, when you get down toward the
 2  end of the left column, talks about they had lunch?
 3      A.    Yes.
 4      Q.    Had lunch and then they set out immediately
 5  after lunch and they started down the river in a boat
 6  toward the head of the Consolidated Canal.  Do you see
 7  that?
 8      A.    Yes, I do.
 9      Q.    It specifically says "They found the Salt
10  river a poor stream for navigation," correct?
11      A.    Right.
12      Q.    It says in a voyage of a mile they were
13  shipwrecked twice, correct?
14      A.    Correct.
15      Q.    In the first instance the boat went on a rock
16  in a rapid, right, so they hit a rock?
17      A.    Correct.
18      Q.    The next time they struck a sand bar,
19  correct?
20      A.    Correct.
21      Q.    Then on another occasion the boat started to
22  turn over, but they got it upright?
23      A.    With a little difficulty.
24      Q.    And they finally ended up a little above the
25  Consolidated Canal head; is that right?
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 1      A.    That's right.
 2      Q.    And then they got somebody to drive them home
 3  and didn't get back in the boat, according to the
 4  article?
 5      A.    That's right.
 6      Q.    And this was all in the course of a mile?
 7      A.    Right.
 8      Q.    And this one, if you look on the table in --
 9  Mr. Fuller's table on Exhibit C048, this is another one
10  that even he admits was unsuccessful; is that right?
11      A.    Yes.
12      Q.    As a matter of fact, as we said, as you said,
13  the article says "They found the Salt river a poor
14  stream for navigation"?
15      A.    He does qualify the success with an asterisk,
16  but I'm not sure what the asterisk means.
17      Q.    Anything else about account Number 20?
18      A.    No.
19      Q.    Account Number 21 on Mr. Fuller's table in
20  C048, also in his Exhibit 364, is Shively, Shively, a
21  boat in March 1905.  Do you see that?
22      A.    Yes, I do.
23      Q.    If you look on Slide 182, Mr. Fuller's
24  PowerPoint, is that an article about Shively or
25  Shively?  Is that the -- that's not an article.  Is
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 1  that an account of the Shively experience?  Slide 182.
 2      A.    Yes, I see it.  Yes, it is.
 3      Q.    And what does he cite there?
 4      A.    He cites the Arizona Republican, March 24, 29
 5  and April 3rd, 1905.
 6      Q.    If you turn to Tab 21, Exhibit C048, the
 7  first article.  There's a divider with a big 81 on it
 8  and then there's a newspaper article.  Can you look
 9  under that first article and tell me what newspaper
10  it's from and what date it is?
11      A.    This is the Arizona Republican, March 24,
12  1905.
13      Q.    Is that the same article, one of the same
14  articles, that Mr. Fuller cited on Slide 182 of his
15  PowerPoint?
16      A.    Yes, it is.
17      Q.    Okay.  In this article on Number 81 there
18  from March 24, 1905, if you look at the first column
19  there, the article starts out talking about the Lower
20  Gila; is that right?
21      A.    Yes.
22      Q.    Is there anything in the article that talks
23  about the Salt River, specifically, that you recall?
24      A.    Not that I recall.
25      Q.    If you look on the second column there up to
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 1  the top, it says "It will be at the same time a matter
 2  of news to Phoenix people to know that this city has a
 3  real ship yard and that the product of it is already in
 4  evidence."
 5            Do you see that?
 6      A.    Yes, I do.
 7      Q.    So do you think the author here is saying
 8  that this should be -- it would be surprising to people
 9  to know that there's a shipyard in Phoenix?
10      A.    Correct.  And I think it's sort of
11  tongue-in-cheek, particularly because of the way the
12  boat is described.
13      Q.    Okay.  It talks about Shively coming from
14  Ashland, Oregon, a country where they have had water
15  before and a little surplus does not bewilder them.
16            Do you see that?
17      A.    Yes.
18      Q.    Does that, again, talk about maybe the
19  relative amount of water in Arizona versus Oregon?
20      A.    Yes, and I think what it does is it
21  underscores the person building the boat was more
22  familiar with rivers and streams in a wetter part of
23  the country, and perhaps -- and for that reason the
24  local people found it surprising that anyone would be
25  building a boat in the Phoenix area.
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 1      Q.    Can you go down a little bit, Jeff?
 2            The last paragraph there says "The boat was
 3  finished yesterday morning and the dry dock being some
 4  distance from the harbor a two horse wagon was pressed
 5  into service to assist in the launching, which was
 6  accomplished without the slightest trouble."
 7            Did I read that right?
 8      A.    You did.
 9      Q.    So this is a case where we know they took the
10  boat, put it in a wagon, and took it some distance to
11  get to a river?
12      A.    Correct.
13      Q.    Okay.  We know the boat was built in Phoenix?
14      A.    Right.
15      Q.    But do we know whether that wagon took the
16  boat to the Salt River or the Gila River?
17      A.    It does not say.
18      Q.    Going down here, it says "The builder
19  announced his intention of accompanying the crew at
20  least as far as Yuma but he was silent concerning his
21  later plans.  There are fears in some quarters that the
22  boat may prove to be a submarine before it leaves
23  American waters."
24            Do you see that?
25      A.    I do.
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 1      Q.    Does that say anything to you, as a trained
 2  historian, about what the local people thought about
 3  this venture?
 4      A.    In fact, I have a little note here penciled
 5  in.  These are the local views, and it shows people
 6  were surprised that anyone would try to build a boat
 7  for use on the Salt or the Gila.
 8      Q.    Okay.  Anything else you have to say about
 9  this particular article?
10      A.    No.
11      Q.    Okay.  The next article under Tab 21, and
12  there's a divider there that says 201.  And for the
13  record, it's my understanding that all three of these,
14  81, 201 and 203, are part of C018.
15            This one on 201, can you tell me what
16  newspaper it's from and when it was published?
17      A.    It's from the Arizona Republican, March 29th,
18  1905.
19      Q.    Is that another of the articles that
20  Mr. Fuller cited on his Slide 182 in his PowerPoint for
21  the Shively and Schreiver expedition?
22      A.    Yes.
23      Q.    And have you looked at this article from
24  March 29th, 1905?
25      A.    Yes, I have.
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 1      Q.    Is there anything in this article that refers
 2  to the Salt River?
 3            Yeah, go to the blowup, Jeff.
 4            Anything in this article that mentions the
 5  Salt River?
 6      A.    No.
 7      Q.    Based upon your review of this article and
 8  your expertise and experience in dealing with
 9  historical newspapers, do you have an opinion whether
10  part of this article was at least tongue-in-cheek in
11  tone?
12      A.    Well, they mention that it was sighted off
13  the Arlington coast, tongue-in-cheek, as if it was
14  somewhere in an ocean, whereas Arlington is bordering
15  on the Gila, but it's not an ocean.
16            And then they also say that the boat became
17  semi-submarine, and that as a precaution against, I
18  guess, more becoming a semi-submarine, billows side
19  boards were put on her somewhere along the Buckeye
20  coast, and, again, treating Buckeye as being on a -- as
21  if it were on an ocean, whereas obviously it's not.
22      Q.    It says, also, here that for a time the boat
23  was semi-submarine.  I think you mentioned that, right?
24      A.    Yes.
25      Q.    Does that give you any indication of how well
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 1  the trip went?
 2      A.    It sounded like the boat took on a lot of
 3  water periodically.
 4      Q.    Anything else on this particular article?
 5      A.    No.
 6      Q.    The next one under Tab 21 has a divider 203,
 7  and there's another article there.  Do you see that?
 8            Still under Tab 21.
 9      A.    Yes, I see 203.
10      Q.    Can you tell from looking at this exhibit
11  submitted by the Land Department what newspaper it was
12  from and what date it was published?
13      A.    Someone has typed in on the -- in the margin
14  that it's entitled the "Gila River Navigation:
15  Official Log of Captain Jacob Shively or Shively's
16  Recent Expedition," from the Arizona Republican,
17  April 3, 1905.
18      Q.    And is there anything in this -- well, excuse
19  me.
20            Is that one of the articles Mr. Fuller cites
21  on Slide 182 of his PowerPoint?
22      A.    Yes.
23      Q.    Is there anything in this article that
24  specifically mentions the Salt River?
25      A.    No.  In fact, the article expressly is
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 1  entitled "Gila River Navigation."
 2      Q.    And in the first paragraph there, it refers
 3  to Mr. Shively as the admiral of the Gila River fleet.
 4      A.    Yes.
 5      Q.    Do you see that?
 6            Is that, you think, part of the
 7  tongue-in-cheek nature of this article?
 8      A.    Yes, and it stresses how unusual this type of
 9  event was.
10      Q.    And these newspaper articles that were cited
11  by Mr. Fuller are dated March 24th, March 29 and
12  April 3rd, 1905; is that right?
13      A.    That's right.
14      Q.    And I think we just looked a little earlier
15  at a picture from April 1905.  Mr. Heilman pulled it up
16  recently.  I want to look at a picture from March 1905,
17  and that's in the historical PowerPoint -- historical
18  photograph PowerPoint that Dr. Mussetter testified to,
19  and it's Exhibit C038, Subheading D.  Particularly,
20  we're looking at Slide 57.
21            So what's the date of this photograph on
22  Slide 57?
23      A.    Apparently the photographer, Lubken, labeled
24  the photograph March 21, 1905.
25      Q.    And the articles that Mr. Fuller cited about
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 1  the Shively account are dated March 24th, March 29th
 2  and April 3rd, 1905; is that right?
 3      A.    Right, just a few days after this photograph.
 4      Q.    And this photograph's taken at the confluence
 5  of the Salt and the Tonto Creek, correct?
 6      A.    Yes.
 7      Q.    And the account, if it was on the Salt at
 8  all, is someplace at Phoenix or downstream; is that
 9  right --
10      A.    That's right.
11      Q.    -- the Shively account?
12            Did you have anything else to say about the
13  account Number 21?
14      A.    Well, just obviously in relation to this
15  photograph, that there was a tremendous amount of water
16  in the river just a few days before the Shively boating
17  account took place, if it happened on the Salt River at
18  all.
19      Q.    So you can tell from the photograph at least,
20  that during that week there was a lot of flow in the
21  river?
22      A.    Right.  I'm not a hydrologist and I couldn't
23  estimate how many cfs, but it doesn't take, in my view,
24  a hydrology training to see that that clearly was a lot
25  of water.
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 1      Q.    In a historian's parlance, is that a bunch of
 2  water?
 3      A.    That's a bunch of water.
 4      Q.    Anything else about account Number 21?
 5      A.    No.
 6      Q.    Okay.  Mr. Fuller's account Number 22 is
 7  Rains, a boat, April 1909.  Do you see that in his
 8  table on Exhibit C048 and also 364?
 9      A.    Yes, I see that.
10      Q.    Looking on Slide 189, Mr. Fuller's
11  PowerPoint, Exhibit 364, is that his discussion of the
12  Rains account?
13      A.    Yes, it is.
14      Q.    And does he cite a source there?
15      A.    He cites the Arizona Republican, April 29th,
16  1909.
17      Q.    Look at Tab 22 on Exhibit C048.  There's a
18  big divider 73 and then there's a newspaper article
19  there, correct?
20      A.    Yes.  This is the Arizona Republican,
21  April 29, 1909.
22      Q.    Is that the same article Mr. Fuller cites for
23  the Rains account on Slide 189 of his PowerPoint?
24      A.    Yes.
25      Q.    This is, I believe, State Exhibit 73, which
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 1  is part of C018, for the record.
 2            What's the title of this article?
 3      A.    The title of the article is "An Act of Piracy
 4  on the Raging Salt."
 5      Q.    And was this article about some kids that
 6  stole a boat and basically took a joyride down the
 7  river?
 8      A.    That's correct.
 9      Q.    Do you see any commercial basis for that
10  transportation?
11      A.    No.
12      Q.    In this article, on the first page, on the
13  right column --
14            Pull it up a little bit, Jeff.  Go all the
15  way to the top.
16            Talks about these kids and said they found
17  the boat anchored to a sand bar some distance from the
18  bank; is that what it says?
19      A.    Yes.
20      Q.    So they found the boat tied up to a sand bar?
21      A.    Right.
22      Q.    And then as you go down the article, it says
23  "They worked the craft down through shoals and rapids
24  for a distance of two miles."  They were talking about
25  rapids they encountered?
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 1      A.    Yes.
 2      Q.    As a matter of fact, if you go down a little
 3  bit farther, these kids apparently thought they were
 4  going to go down the Salt and end up in Tucson?
 5      A.    Correct.
 6      Q.    So they were a little bit misdirected,
 7  correct?
 8      A.    They were.
 9      Q.    Anything else you want to say about account
10  Number 22?
11      A.    Yes.  If we could go to the left-hand column,
12  the very first paragraph starting "There has been an
13  act of piracy," the second sentence says "Tom Rains,
14  who keeps a boat on the river near the foot of Seventh
15  avenue, called at the office of the sheriff Wednesday
16  night and reported that it had been stolen."
17            The foot of Seventh Avenue is where Maricopa
18  Crossing would be.  So this may very well have been a
19  ferry or something used as a ferry during times of high
20  water.
21      Q.    So the other account that we had that
22  involved the ferry going downstream from Maricopa
23  Crossing would have been about the same place as where
24  this Rains account started?
25      A.    Correct.
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 1      Q.    Okay.  Anything else on 22?
 2      A.    No.
 3      Q.    Okay.  Number 23 in Mr. Fuller's table is
 4  Selly in a boat, June 1910 [sic]; is that correct?
 5      A.    Yes.
 6      Q.    And if you look at Slide 190 of Mr. Fuller's
 7  PowerPoint, is that his discussion of the Louis Selly
 8  account?
 9      A.    Correct.
10      Q.    And does he cite a source there?
11      A.    He cites the Arizona Republican, June 27,
12  1909.
13      Q.    If you look at Tab 23 in Exhibit C048,
14  there's a divider that's 61 and then there's a
15  newspaper article.  Do you see that?
16      A.    Yes, I do.
17      Q.    And the State Exhibit 61 is part of C018, for
18  the record.
19            Can you tell us what newspaper this article
20  came from and what day it was published?
21      A.    It's the Arizona Republican, June 27, 1909.
22      Q.    Is that the same article that Mr. Fuller
23  cites on Slide 190 of his PowerPoint?
24      A.    That's correct.
25      Q.    Let's go to, first, the blowup version, the
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 1  zoom version.
 2            This article talks about somebody being a
 3  boat builder; is that right?
 4      A.    Correct.
 5      Q.    Is there anything in this article anywhere
 6  that specifically says where the boats this person
 7  built was used?
 8      A.    It suggests that this boat was going to be
 9  used on Roosevelt Lake.
10      Q.    But does it say it; does it say where it was
11  in the article itself?
12      A.    Oh, no.  I was looking at the full page
13  heading.
14      Q.    Okay.
15      A.    No, it does not on the blowup.
16      Q.    Let's go to the full page then.
17            This was a one-paragraph entry in a story
18  from 1909 that related to Roosevelt and Roosevelt Lake;
19  is that correct?
20      A.    Yes, and the reservoir had started to store
21  water by now.
22      Q.    As a matter of fact, if you look in the first
23  part of the article -- I don't know if that's called a
24  byline or whatever, the first few words there says
25  "Roosevelt, Arizona, June 24th," is that right?
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 1      A.    Right.
 2      Q.    Does that mean the story was actually written
 3  at Roosevelt?
 4      A.    Correct.
 5      Q.    And when you go to the -- let's go over to
 6  where the story is, Jeff.
 7            It talks about one of his customers was a
 8  gentleman named Dan Goggins, chief electrician for J.M.
 9  O'Rourke & Company.  Do you see that?
10      A.    I do.
11      Q.    Do you know if O'Rourke & Company was a
12  contractor who was working on the dam?
13      A.    I remembered discussions of that from earlier
14  testimony.
15      Q.    As a matter of fact, if you look on the prior
16  column and you go down just a little bit, Jeff, it
17  talks about -- this is, again, an article from dateline
18  Roosevelt, talks about "M. Domini," D-O-M-I-N-I,
19  "working for O'Rourke & Company, was very seriously
20  injured last Tuesday about 10:00 o'clock by a blast in
21  one of the quarries where he was employed as a powder
22  man."
23            Do you see that?
24      A.    Yes, I see that.
25      Q.    So based on the information in this article,
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 1  would you conclude that Mr. Selly was building boats in
 2  Phoenix, or was he more likely building boats up in
 3  Roosevelt?
 4      A.    My conclusion would be that he was building
 5  them up near Roosevelt.
 6      Q.    And would it make sense for somebody to start
 7  a boat-building business in an area where a large dam
 8  had just been built and was start -- and was filling?
 9      A.    Sure.
10      Q.    So Mr. Fuller has in his table, under
11  Number 23 on Exhibit C048, which is also in Exhibit his
12  364, counts this as a successful boating account on
13  Segments 3 through 6.  Do you see that, Number 24 on
14  his --
15      A.    Yes, I see that.
16      Q.    And he has it successful, correct?
17      A.    I think you're ahead of things here.  Am I
18  mistaken?
19      Q.    Well, I could be wrong.
20      A.    Weren't we dealing with Number 23?
21      Q.    23?  I'm sorry.
22      A.    Or am I behind things?
23      Q.    I did get confused.
24            23, it does say "Unknown," correct?
25      A.    Correct.
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 1      Q.    And it has Segment 6, with a question mark
 2  next to it?
 3      A.    Yes.
 4      Q.    I was hopping to the next one.
 5            So Mr. Fuller even acknowledged that this
 6  was -- there was a question about whether this would
 7  have been related to Segment 6, right?
 8      A.    I think it's more likely related to his
 9  Segment 3.
10      Q.    Okay.  Anything else about --
11      A.    Which is the lake.
12      Q.    Pardon me?
13      A.    Which is the lake.
14      Q.    Anything else about account Number 23?
15      A.    No.
16      Q.    Okay.  Number 24 is the one that I slipped to
17  in the middle of 23.  24 is Thorpe and Crawford,
18  according to Mr. Fuller's table, rowboat, June 1910.
19  Did I get that one right?
20      A.    Yes.
21      Q.    Okay.  If you look on Slide 191 of
22  Mr. Fuller's PowerPoint, Exhibit 364 from the State, is
23  that his discussion of the Thorpe and Crawford account?
24      A.    Yes, it is.
25      Q.    Does he cite a source there?
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 1      A.    He cites the Arizona Republican, June 28,
 2  1910.
 3      Q.    Okay.  If you look under Tab 24 of the
 4  Exhibit C048, is that a newspaper article?
 5      A.    Correct.
 6      Q.    And this is one that, actually, I don't
 7  think -- you couldn't find that was submitted by the
 8  State.  I think this is part of Lower Salt Evidence
 9  Item 012 Part 3, and we might have made the copy a
10  little better, but that's just for purposes of the
11  record.
12            Can you tell what newspaper this is from and
13  what date it was published?
14      A.    This is the Arizona Republican, June 28,
15  1910.
16      Q.    And is that the same article, or same date
17  and paper at least, that Mr. Fuller cites on Slide 191
18  for the Thorpe and Crawford trip?
19      A.    Yes.
20      Q.    You've got that pulled up, Jeff.
21            So the beginning of this article about the
22  Thorpe and Crawford trip said "The first trip ever made
23  from Roosevelt to Mesa by way of boat."
24            Do you see that, the very beginning?
25      A.    Yes.  Yes, I do.
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 1      Q.    So is this another one where the folks are
 2  claiming this to be the first one ever?
 3      A.    The first, first of the first ones for many
 4  times.
 5            Yes, they claim it's the first one.
 6      Q.    And we've seen that in other contexts at
 7  different times?
 8      A.    Quite a few times.
 9      Q.    They made this trip from Roosevelt to Mesa in
10  an ordinary rowboat, according to the article, correct?
11      A.    Yes.
12      Q.    If you go down to the last paragraph there on
13  the first page there, it says "The row boat which was
14  used throughout the journey was in a very dilapidated
15  condition at the end of the trip.  Before the start was
16  made three bottoms had been placed in the craft and one
17  of those had been worn through by the constant friction
18  with the boulders and sands found in shallow waters."
19            Do you see that?
20      A.    Yes, I do.
21      Q.    So they purposely made a boat with three
22  bottoms --
23      A.    Right.
24      Q.    -- before they started, correct?
25      A.    Yes.
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 1      Q.    And at least some of them were worn through
 2  by the time they got done?
 3      A.    Correct.
 4      Q.    It also says "Many times the men were
 5  compelled to lift their craft from the water and carry
 6  it over obstacles," is that right?
 7      A.    Yes, it is.
 8      Q.    And at other times they had to haul it along
 9  the stands?
10      A.    Correct.
11      Q.    Do you see that?
12            And then if you turn to the second page, it
13  talks about their leaving Roosevelt, correct, that
14  paragraph, second paragraph there?
15      A.    Yes.
16      Q.    And I'm going to read this one.  It says "One
17  incident of the trip was that just prior to leaving
18  Roosevelt one of the men exchanged a faithful dog, to
19  which he had become attached, for a puppy.  The idea
20  being that the older dog would have been entirely too
21  heavy for the craft."
22            Do you see that?
23      A.    I do.
24      Q.    So is what happened here, according to this
25  story, a guy had a dog and he thought the dog was too
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 1  much weight, and so he traded it out for a lighter
 2  puppy?
 3      A.    That's correct.
 4      Q.    Does that sound like something that would be
 5  a commercially viable venture if it was too heavy to
 6  carry a dog and he had to ditch the dog and find a
 7  puppy instead?
 8      A.    It sounds like he believed the boat needed to
 9  be extremely light to even attempt going down the
10  river.
11      Q.    And then apparently, according to the story,
12  the dog chews through his rope and chases after them
13  anyway?
14      A.    All the way down.
15      Q.    The full-size dog?
16      A.    Yes.
17      Q.    Goes all the way down and basically gets to,
18  it sounds like, Granite Reef at some point, right?
19      A.    Yes.
20      Q.    And the reporter, does he -- or the
21  newspaper, does it express some surprise that the dog
22  made it all the way down from Roosevelt to Granite
23  Reef?
24      A.    Yes, because the dog had to swim for quite a
25  distance.
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 1      Q.    And one of the things it says is "Coming
 2  through Box canyon necessitated the animal swimming for
 3  a considerable distance, while the falls this side of
 4  Mormon Flat would offer many obstacles"?
 5      A.    Correct.
 6      Q.    Now, Mormon Flat, do you know where that is
 7  on the river, generally?
 8      A.    I have been past it and also helicoptered
 9  over it.
10      Q.    And the area that's just this side of Mormon
11  Flat now, would that be under Saguaro Lake?
12      A.    I believe so.
13      Q.    So we don't know, can't tell now what that
14  river looks like, right?
15      A.    Right.
16      Q.    But according to this article that was
17  submitted by the Land Department from 1910, there were
18  falls on this side of Mormon Flat?
19      A.    Right.
20      Q.    That the dog somehow made it through?
21      A.    Yes.
22      Q.    And this article was, again, it's 1910,
23  correct?
24      A.    Right.
25      Q.    So was Roosevelt Dam all or mostly
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 1  constructed by 1910?
 2      A.    Roosevelt Dam was completed in 1910.  I don't
 3  remember the specific day, but if not already
 4  completed, it was very close to it.
 5      Q.    And this story actually is from June,
 6  correct, the article?
 7      A.    Right.
 8      Q.    Do you know whether by 1910 there would have
 9  been releases for irrigation from Roosevelt Dam that
10  would have regulated the flow of the river?
11      A.    My understanding is that the Reclamation
12  Service started making releases from Roosevelt sometime
13  before the dam was completed, as the reservoir was
14  capable of storing more and more water.
15      Q.    Okay.  Do you have anything else to say about
16  account Number 24?
17      A.    A couple of things.
18            First of all, going to the first page of the
19  article.
20      Q.    Are we there?  Yeah.
21      A.    I was just a little struck by the headline,
22  "Water Route to Roosevelt," when the whole article is
23  about a water route from Roosevelt.  But that
24  notwithstanding, in the subheadlines, the third one
25  down under the big one, "Another Story of Two Men Not
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 1  Including the Dog.  The Route is Not Yet Recommended
 2  for General Travel."
 3            And then going to the second page, the very
 4  last sentence, "The men are well pleased with their
 5  adventure, but have no serious intention of attempting
 6  to go into competition with the stage company, nor did
 7  they attempt to break any speed regulations."
 8            It indicates to me that they recognized that
 9  this was a difficult route to take a boat on.
10      Q.    Anything else with respect to that account --
11      A.    No.
12      Q.    -- for Thorpe and Crawford?
13      A.    No.
14      Q.    Okay.  Mr. Fuller's last account, Number 25,
15  is Ensign and Scott in a canoe, and he has it in June
16  1919.  Do you see that on his Slide 207 that I've
17  copied in Exhibit C048?
18      A.    Say that again.
19      Q.    In Exhibit C048, do you see that his slide,
20  his account Number 25, is Ensign and Scott in a canoe,
21  June 1919?
22      A.    You're talking about Number 62?
23      Q.    No, I'm talking about Mr. Fuller's table in
24  the front of Exhibit --
25      A.    Oh, yes, yes.
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 1      Q.    Sorry.
 2      A.    Yeah, I see that.
 3      Q.    We've only done this 24 times by now.  I'm
 4  getting tired.
 5      A.    I'm probably getting punchy as a result.
 6      Q.    Slide 25 -- excuse me.
 7            Account Number 25 on Exhibit C048 is Ensign
 8  and Scott in a canoe, June 1919; is that right?
 9      A.    That's correct.
10      Q.    Okay.  If you look at Slides 192 and 193 of
11  Mr. Fuller's PowerPoint, which is State's Exhibit 364,
12  is that his discussion of the Ensign and Scott trip?
13      A.    That's correct.
14      Q.    Does he cite the source on those two slides?
15      A.    He cites the Arizona Republican, June 28th,
16  1919.
17      Q.    Okay.  If you look at Tab 25 now on
18  Exhibit C048, the first page is a divider Number 62,
19  and there's a newspaper article.  Do you see that?
20      A.    I do.
21      Q.    And for the record, I think this is State
22  Land Department Exhibit 62, which is in C018.
23            Dr. Littlefield, can you tell me which
24  newspaper this article comes from and what day it was
25  published?
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 1      A.    The full page indicates that the newspaper is
 2  the Arizona Republican, June 28, 1910.
 3      Q.    Okay.
 4      A.    1919.  I'm sorry.
 5      Q.    Is that the same article from the same paper
 6  on the same date that Mr. Fuller cites on Slides 192
 7  and 193 of his PowerPoint for the Ensign and Scott
 8  account?
 9      A.    Yes.
10      Q.    Let's look at this account.  Jeff, if you can
11  go to the -- is that the -- go to the zoom version and
12  then zoom a little more.
13            Okay.  This article is dated June 28, 1919;
14  is that right?
15      A.    Yes.
16      Q.    And it talks about a luncheon meeting of the
17  Rotary Club.  Do you see that?
18      A.    I do.
19      Q.    And it talks about Ensign and Scott going to
20  speak at the Rotary Club?
21      A.    Correct.
22      Q.    Is there anything in this article say when
23  their trip actually occurred?
24      A.    No.
25      Q.    So they went to the Rotary Club luncheon
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 1  yesterday, so that would have been June 27th, 1919; is
 2  that correct?
 3      A.    Yes.
 4      Q.    Do you think it's very likely that they took
 5  a boat down from -- down the river, got out of the
 6  boat, walked into the Adams Hotel, or wherever the
 7  Rotary Club was meeting, and said, "Hey, do you want to
 8  hear about my trip," and that that was on the day they
 9  got back?
10      A.    No, my guess would be that the Rotary Club
11  probably advertised that these people would be guest
12  speakers, in order to promote attendance at the
13  meeting, and that it was going to be something that
14  they accomplished a while earlier.
15      Q.    So Mr. Fuller lists this as a trip in June
16  1919, right?
17      A.    Correct.
18      Q.    And several times in his testimony, and maybe
19  you heard, he said, "Oh, these people did trips
20  throughout the year.  Here is a bunch of them in June."
21            But this is another one that he lists as
22  June, but we don't have any way at all to know whether
23  it actually occurred in June, do we?
24      A.    Correct.
25      Q.    Even though the article is dated in June?
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 1      A.    That's right.
 2      Q.    If you go down this article, the second
 3  paragraph there -- go up a little bit, Jeff. -- it says
 4  "The cone in which the trip was made was built
 5  expressly for that purpose and was made extra strong
 6  although light in order to be easily transported around
 7  rapids that could be navigated.
 8            Do you see that?
 9      A.    I do.  And I think cone is probably a typo
10  for canoe.
11      Q.    Okay.  So this canoe, they made a special
12  canoe just for this strip; is that what this says?
13      A.    Correct.
14      Q.    And they made this canoe particularly strong
15  and light because they knew they were going on this
16  particular trip?
17      A.    Correct.
18      Q.    So even a canoe on this trip needed to be
19  modified in order for somebody to think that they could
20  get down the river in it?
21      A.    Yes.
22      Q.    And it does specifically refer to rapids they
23  had to go down, right?
24      A.    Correct.
25      Q.    And it also, later in the article, talks
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 1  about the boat turning over.  Do you recall that?
 2      A.    I do.
 3      Q.    It's in that -- go a little bit.  There they
 4  talk about the rapids.  I'm sorry, this one is really
 5  small, isn't it?  Do you see the paragraph that starts
 6  "They left Roosevelt," Jeff?  There you go.
 7            Yeah.  They left Roosevelt, went through a
 8  few rapids, then the boys had their first upset.
 9            Upset, does that mean, to you, that the canoe
10  turned upside down or flipped?
11      A.    Correct.
12      Q.    "Fortunately, everything in the canoe was
13  strapped in and nothing was lost."
14            Do you see that?
15      A.    Yes.
16      Q.    And then there's another discussion of
17  rapids?
18      A.    Right.
19      Q.    And is this another trip that would have
20  occurred after Roosevelt Dam was in place and
21  regulating the flows of the river?
22      A.    Correct.
23      Q.    So even if this trip actually did occur in
24  June, it wouldn't have necessarily had the same flows
25  as the river would have had in June under natural
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 1  conditions?
 2      A.    I would assume not.
 3      Q.    Again, that's your opinion as a historian,
 4  not a hydrologist, right?
 5      A.    That's correct.
 6      Q.    Do you have anything else to say about this
 7  particular account?
 8                 CHAIRMAN NOBLE:  Discipline yourself,
 9  Dr. Littlefield.
10                 MR. MCGINNIS:  This is the last one.
11                 THE WITNESS:  If you go down to the
12  paragraph that begins "From Fish Creek to Mormon
13  Flats."
14  BY MR. MCGINNIS:
15      Q.    Right there.
16      A.    "The boys were not compelled to get out of
17  the canoe" and then "The run from Fish Creek to the
18  Flats was made in three and a half hours."
19            I'm sorry, I misread that.  So that's all I
20  have to say about it.
21      Q.    Okay.  Let's go down one.  I had one more
22  question about that.
23            The last paragraph there in this article says
24  "The description of the canoe trip from Roosevelt lake
25  to Phoenix was a veritable classic, it being so
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 1  unusual, and probably will be the cause of other
 2  similar trips."
 3            Do you see that?
 4      A.    I do.
 5      Q.    Did you see any other historical newspaper
 6  articles about this time that showed the people
 7  continued to have those kind of trips?
 8      A.    No.  And, also, the phrase about it being a
 9  veritable classic is probably why the folks were
10  invited to speak to the Rotary Club.
11      Q.    And it also highlights some testimony I think
12  maybe you did earlier and a couple of other witnesses
13  talked about, that part of the reasons these things
14  were in the newspaper was because they were kind of an
15  oddity?
16      A.    That's correct.
17      Q.    I think we're done with the newspaper
18  accounts.  Then I just wanted to ask you a few
19  questions to kind of sum up your conclusions to make
20  sure the Commission has those.
21            You've been present for or read the
22  transcripts of all of this round of the Salt hearings;
23  is that right?
24      A.    Yes.
25      Q.    And you were present, frankly, at the prior
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 1  rounds of the Salt hearings, right?
 2      A.    I think I've been here for most of the
 3  testimony in this round and for the two other rounds.
 4      Q.    Has anything you've heard in any of the
 5  testimony or any of the reports you've read changed the
 6  opinions set forth in the various reports you've
 7  written about navigability?
 8      A.    No.  If anything, my opinion about
 9  navigability has been strengthened.
10      Q.    And you've worked for about two decades on
11  this project?
12      A.    Close to 20 years.
13      Q.    And you've reviewed Federal land survey
14  records; is that right?
15      A.    That's right.
16      Q.    Have you reviewed Federal land patent files?
17      A.    Correct.
18      Q.    Have you reviewed U.S. Government records?
19      A.    Yes.
20      Q.    Have you reviewed other miscellaneous
21  historical records?
22      A.    That's right.
23      Q.    Spent a lot of time looking at historical
24  newspaper accounts?
25      A.    Correct.
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 1      Q.    Would you say that -- would it be fair to say
 2  that you've reviewed at least thousands, if not tens of
 3  thousands, of pages of documents regarding the Salt
 4  River?
 5      A.    I think the tens of thousands would be a more
 6  accurate statement.
 7      Q.    And has that caused you to reach an opinion
 8  about the navigability of the river based upon your
 9  training, expertise, and education as a professional
10  historian?
11      A.    Yes.  It's led me to conclusions about how
12  the local population perceived the river prior to and
13  at the time of statehood.
14      Q.    Are those opinions summarized on
15  Paragraphs 61 through 67 of your declaration,
16  Exhibit C020?
17      A.    They are.
18      Q.    Could you just summarize those once again for
19  us here, to finish up?
20      A.    Well, since modern settlement began on the
21  Salt River in the mid 19th century, there have been a
22  multitude of documents describing the stream as all of
23  this testimony has indicated.  These cover a wide
24  spectrum of published and unpublished sources,
25  including Federal and State and territorial materials,
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 1  including land patent records, including State patent
 2  records, including Federal surveys, including newspaper
 3  accounts, historical photographs and archival records,
 4  and as well as grants to Arizona in State patents.
 5            And, cumulatively, all of these documents
 6  indicate that literally hundreds and hundreds of
 7  individuals, if not thousands of individuals,
 8  expressed, either explicitly or implicitly, what their
 9  view was of the Salt River.
10            And, cumulatively, when you look at all of
11  that evidence, not just cherry-picked individual
12  pieces, it's very clear that the people who were on the
13  river prior to and at the time of statehood only
14  managed to boat the river a minor number of times, and
15  it was certainly nowhere near enough time in order to
16  reach the conclusion that the river was susceptible of
17  navigation, nor was it navigated on a regular and
18  reliable basis.
19      Q.    And I'm confident you're going to have some
20  additional time to talk about the river on
21  cross-examination.  Is there anything else you want to
22  say about your opinions or about the river as part of
23  your direct here?
24      A.    No.
25                 MR. MCGINNIS:  Okay.  That's all I have.
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 1                 CHAIRMAN NOBLE:  Let's take a break.
 2  2:45, about 10 minutes.
 3                 (A recess was taken from 2:36 p.m. to
 4  2:50 p.m.)
 5                 CHAIRMAN NOBLE:  Are we ready?
 6                 MS. HACHTEL:  We're ready.
 7                 CHAIRMAN NOBLE:  Well, let's start now,
 8  because McGinnis is tying his shoes and we can always
 9  blame it on that.
10                 MR. MCGINNIS:  As long as I don't have
11  to run.
12                 CHAIRMAN NOBLE:  Okay, go ahead.
13                 MS. HACHTEL:  Good afternoon,
14  Dr. Littlefield.
15                 CHAIRMAN NOBLE:  Whoa.  This is not
16  going to work at all.
17                 (A brief recess was taken.)
18                 CHAIRMAN NOBLE:  Shall we start again?
19                 MS. HACHTEL:  Okay, we'll try.
20                 CHAIRMAN NOBLE:  Oh, you are so good.
21                 MS. HACHTEL:  Oh, this is exciting.
22
23                     CROSS-EXAMINATION
24  BY MS. HACHTEL:
25      Q.    Good afternoon, Dr. Littlefield.  I'm Laurie
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 1  Hachtel, with the Arizona State Attorney General's
 2  Office, representing the State Land Department.  And
 3  I've read your reports and heard your testimony.  I
 4  just have some clarifying questions for you this
 5  afternoon.
 6      A.    Okay.  Good afternoon.
 7      Q.    First, I would like to clarify that your
 8  opinion of the Salt River's navigability is limited to
 9  the upstream edge of Roosevelt Lake downstream to the
10  Salt River's confluence with the Gila River; is that
11  correct?
12      A.    That's correct.
13      Q.    Okay.  So you are not opining in this
14  proceeding on State's Segments 1, 2 or the upstream
15  half of Segment 3; is that correct?
16      A.    Yeah, I didn't treat the river in segments,
17  and to be frank, I don't remember precisely where the
18  boundaries are for those segments in the State's
19  treatment of the river.  Generally speaking, I know
20  that Segments 1, 2 and 3 are above Roosevelt Dam, but I
21  don't know where the cutoff is.
22            But I am only opining from the inundation
23  flood line of Roosevelt Dam downstream.
24      Q.    Okay.  Dr. Littlefield, you aren't presenting
25  yourself as an expert in hydrology or geomorphology,
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 1  are you?
 2      A.    No.
 3      Q.    And are you presenting yourself as an expert
 4  on historic boats?
 5      A.    No.
 6      Q.    How about historic boating in general --
 7      A.    No.
 8      Q.    -- if there's a difference?
 9            How about modern boating?
10      A.    No.
11      Q.    And your boating research in your reports,
12  was that limited to examining the boats on the Colorado
13  River?
14      A.    In terms of the historical boating
15  discussion, largely on the Colorado River; but I do
16  discuss some boating attempts and actual boating on the
17  Salt River itself, similar to what we've just been
18  going through.
19      Q.    To the extent they're referenced in the
20  historical boating accounts, for instance, like the
21  ones 1 through 25 that you just went through this
22  morning?
23      A.    Correct.
24      Q.    And did you conduct any historical boating
25  research in preparation of any of your reports or
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 1  updates?
 2      A.    I'm sorry, I couldn't hear your question.
 3      Q.    Did you conduct any historical boating
 4  research in preparation of your reports or updates?
 5      A.    Only the material that was discussed in my
 6  section on the Colorado River.
 7      Q.    And did you rely on any other expert for that
 8  information?
 9      A.    No.
10      Q.    And did you talk to any historical boating or
11  boating experts in preparation for your reports or
12  testimony here today?
13      A.    No.  I've met Mr. Newell or Dr. Newell, who I
14  understand will be testifying later; but I just briefly
15  met him when he was here for one day at the last
16  session, and I have not discussed anything with him
17  relating to historical boating.
18      Q.    I noticed in your 2015 re -- kind of -- I'm
19  going to call it an update report.
20      A.    You mean 2014?
21      Q.    No, this.  I think it's July 15th, 2015.
22      A.    Oh, the declaration.
23      Q.    The declaration.
24      A.    Yes.
25      Q.    In Paragraph 58.


Coash & Coash, Inc.







SALT RIVER     VOLUME 17      03/10/2016 Page 3753


 1                 MS. HACHTEL:  Can't hear, Joe?  Is that
 2  better?
 3                 MR. SPARKS:  Yeah.  Thank you.
 4  BY MS. HACHTEL:
 5      Q.    You use a phrase in that, in Paragraph 58,
 6  says "the state of boating technology," and you say "as
 7  it was used on the Colorado River."
 8            I was wondering if you could tell me, in
 9  Paragraph 58, what you meant by a state of boating
10  technology there?
11      A.    I discussed, essentially, three or four
12  examples of boating on the Colorado River.  There was
13  the Ives account, which I believe was the 1850s, and he
14  took a small steamboat up the Colorado to determine how
15  far it was navigable.  I don't recall what the draft
16  was, but I think it was 1 or 2 feet or something like
17  that.  In any event, my report has the details of what
18  the craft -- how large it was and so forth.
19            I also discussed the Wheeler expedition,
20  which was, I think, 10 or 20 years later, where Wheeler
21  was sent, as part of his exploration of the West, to go
22  upriver on the Colorado, again, to determine the limits
23  of navigation, navigability on the Colorado.  And he
24  took ore-driven dories.  And I also discussed the two
25  John Wesley Powell voyages through the Grand Canyon,
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 1  which also involved dories.
 2      Q.    So your reference there to boating technology
 3  was pointing out those particular types of boats used
 4  in those three expeditions on the Colorado River --
 5      A.    That's correct.
 6      Q.    -- would that be correct?
 7            In your Lower Salt report, when you're
 8  discussing boating on the Lower Salt, you concluded
 9  that it was the exception, based on the river's
10  unpredictable nature; and I wondered what effect did
11  you factor, if any, for the damming and diversions of
12  the river's flow on boating?
13      A.    Could you rephrase that?
14      Q.    Sure.  On Page 1 of your Lower Salt report,
15  you say that instances of boats being floated on the
16  Salt River were the exception, rather than the rule,
17  due to the extremely unpredictable nature of the river.
18      A.    You're on Page 1?
19      Q.    Uh-huh, of your Lower Salt report.
20      A.    Okay.  Correct.
21      Q.    And my question is, what effect, if any, did
22  you factor in for the damming and diversions on the
23  Salt for the effect on boating, so what effect did the
24  dams and diversions on the Salt River have on boating,
25  and did you take that into consideration?
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 1      A.    I'm simply relating what the people on the
 2  scene expressed about their view about the Salt River.
 3  And one of, I think, the most important points that I
 4  could make on that particular question is that,
 5  generally speaking, virtually no one at the time
 6  thought the river was susceptible of navigation.  And,
 7  in fact, as all these dams were being built on the
 8  river, including Roosevelt and then all the other
 9  diversion dams below Roosevelt, I did not find even one
10  instance, out of many hundreds, if not thousands, of
11  historical documents of anyone complaining that these
12  dams were going to in any way interfere with
13  navigation.
14            So, to me, that simply stated that the impact
15  of the dams couldn't have had any impact on
16  navigability because there was no one interested in
17  navigating the river, other than a few joyriders.
18      Q.    I'm probably getting ahead of myself on my
19  questions, but that just brings something to mind that
20  I thought, well, let's just discuss it now.  And that
21  is, did you find any document in the tens of thousands
22  of documents that you looked at that said the Salt
23  River was irrigated solely because it couldn't be
24  navigated?
25      A.    It was irrigated because it could not be
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 1  navigated?
 2      Q.    Right.  In other words, people who were there
 3  at the time or in government reports basically said the
 4  only thing we can do with this river is irrigate it, or
 5  I mean we can't boat it, so we're going to irrigate it.
 6  Is there such a document?
 7      A.    I didn't find any documents to that
 8  particular point.  Obviously there were instances of
 9  people attempting to navigate it, but in terms of --
10  and also use it for commercial purposes, such as Hayden
11  bringing logs down.  But I didn't find anything that
12  specifically said, since this river is worthless for
13  navigation, we're just going to take the water and use
14  it for irrigation.
15      Q.    Okay.  Thank you.
16            You had also stated that the river was
17  blocked by obstacles, both natural and manmade; and I
18  was wondering if you could explain what obstacles
19  you're referring to and how each of those affected the
20  river?
21      A.    There are obviously rapids, principally in
22  the canyon below where Roosevelt Dam was constructed.
23  Many of the newspaper articles that I covered in my
24  direct testimony referred to various rocks and sand
25  bars and other things that the boats got hung up on.
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 1  And then beginning in about 1865, there were the
 2  construction of various diversion dams, starting I
 3  think with the Swilling Ditch.  And I couldn't give you
 4  a list of them all in order, but there are a large
 5  number of other diversion dams going up the Salt River
 6  up toward the Granite Reef Dam, where Granite Reef Dam
 7  was eventually constructed.
 8      Q.    I want to focus on your CV for a second and
 9  ask you a couple questions in regards to that.
10      A.    My CV?
11      Q.    Uh-huh.
12      A.    Okay.
13      Q.    I noticed that you were previously retained
14  as an expert for the -- on the Salmon River by the
15  State of Idaho; is that correct?
16      A.    That's correct.
17      Q.    And then did you write a navigability report
18  in that, for that job?
19      A.    I can't comment on that.  That's confidential
20  still.
21      Q.    Would you consider, if I asked you questions
22  about particular facts about your work on that river,
23  would be confidential as well?
24      A.    Yes, they would be.
25      Q.    And you wrote your Master's thesis on the
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 1  Rio Grande; is that correct?
 2      A.    No, I wrote my Master's thesis on -- well,
 3  the title is "A History of the Potomac Company and Its
 4  Colonial Predecessors."  My Ph.D. dissertation was on
 5  the Rio Grande.
 6      Q.    Sorry.  That's right.
 7      A.    Yeah.  Did you want to talk about the Ph.D.?
 8      Q.    The Rio Grande, yes, please.
 9      A.    Okay.
10      Q.    Then do you recall what evidence was
11  submitted to the U.S. Supreme Court in the Rio Grande
12  decision that the river was nonnavigable?  Do you
13  recall?
14      A.    No, I -- it's been a long time since I've
15  looked at that.  The dissertation was turned into my
16  book, published in -- with a lot of additional
17  research, published in 2008.  It was entitled "Conflict
18  on the Rio Grande:  Water and the Law."
19            But I don't remember the specifics of what --
20  you're talking about the second U.S. Supreme Court
21  case?
22      Q.    Uh-huh.  I think it's the 1899 one, perhaps.
23  And then I just wondered, do you recall any boating
24  evidence that you came across on the Rio Grande for
25  your -- as part of your work?
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 1      A.    The only -- my recollection of the
 2  navigability issue on the Rio Grande related to
 3  floating telephone poles or logs on the portion of the
 4  river above El Paso.  But what the Supreme Court
 5  decided in that 1899 decision, I don't specifically
 6  remember.  I do remember it was a landmark in relation
 7  to navigability, but I just don't remember the details
 8  about it.
 9      Q.    Your reports address the time period from the
10  mid 19th century, when there were already diversions
11  happening on the Salt River, right?
12      A.    Yes, from about the early 1860s onward, until
13  shortly after statehood.
14      Q.    Did you consider, in forming your opinion,
15  any prediversion condition of the river?
16      A.    You're talking about the natural and
17  ordinary?
18      Q.    That's correct.
19      A.    No.  I'm not a hydrologist, and I wouldn't
20  know how to interpret those kinds of information.  My
21  historical evidence really -- my opinions are really
22  drawn from the opinions of the parties on the scene,
23  the people who lived there during the 50 or 60 or 70
24  years that I cover and who expressed an opinion about
25  what the river was like, both in terms of irrigation,
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 1  as well as the few handful of times that they attempted
 2  to float boats on the river.
 3            But, you know, I did not attempt to do any
 4  work in hydrology about what the river was like without
 5  any dams.
 6      Q.    Did you encounter or find any specific
 7  evidence of the river in its ordinary condition?
 8      A.    Evidence?
 9      Q.    Uh-huh.
10      A.    Without dams?
11      Q.    I would say ordinary, I mean without flood or
12  drought.
13      A.    Oh.
14      Q.    Unless that means a different -- maybe you
15  should first tell me what you think ordinary means.
16      A.    Ordinary means not extraordinary, so no
17  extreme flows.  At least this is what I've gotten out
18  of the previous testimony; no extremely high flows and
19  no extremely low flows.
20      Q.    Did you have any evidence, specific evidence,
21  you could point me to that addresses the river in that
22  condition?
23      A.    My recollection is, is that in some of the
24  government reports that were published in the late
25  1800s and in the early 1900s, there were various
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 1  tables, like the USGS reports and the like, that
 2  discussed monthly flows, yearly flows and the like;
 3  but, again, since I'm not a hydrologist, I did not
 4  attempt to interpret those charts.
 5            I did note that the text parts of those
 6  reports frequently contained phrasing about how the
 7  river was erratic and either dangerous during flooding
 8  or periodically dry, and I believe those are in my 2014
 9  reports.
10      Q.    You would agree with me that the natural
11  condition of the river then is without the effects of
12  man, so prediversion, predam; would that be your
13  understanding?
14      A.    That's correct.
15            Could I request that we maybe turn the lights
16  up a little bit if we're not looking at the screen?
17      Q.    Absolutely.
18      A.    Because all I'm getting from you is I can
19  only see a silhouette because of the lighting of the
20  window behind you.  And it also would help me looking
21  at my report.
22            Much better.
23      Q.    So as far as the natural condition, can you
24  point me to any evidence in your report of the river
25  prior to manmade diversions?
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 1      A.    No.
 2      Q.    And have you ever inspected the river in
 3  person?
 4      A.    Yes, I have.  I have been all along the river
 5  from Roosevelt Lake, down the Apache Trail, all the way
 6  down the river to -- at least as far as I could go by
 7  public road, to near the confluence with the Gila.  And
 8  I've also had a helicopter tour of the river, as well
 9  as the Tonto Basin.  It was provided by the Salt River
10  Project.  Both of those were done quite some years --
11  quite a few years ago, though.
12      Q.    Have you ever been on the river in a boat?
13      A.    No.
14      Q.    Let me follow up on that.  Do you have any
15  boating experience?
16      A.    Very limited.  I used to own a canoe at one
17  point, but I only used it recreationally on some local
18  lakes in California, and I used a rowboat and canoes
19  when I was in Boy Scouts, obviously, at this point,
20  many decades ago.
21      Q.    Can primary sources have a particular bias in
22  them or a purpose that could possibly distort the truth
23  about a river, in your opinion?
24      A.    Absolutely.  Sometimes it -- which is why one
25  needs to examine a particular historical question,
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 1  coming at it from as many different perspectives as
 2  possible, because unquestionably historical figures had
 3  their own personal biases or axes to grind, and so you
 4  can't just take them at face value as the objective
 5  truth.  You need to back them up with multitudes of
 6  other evidence to be able to determine if there is a
 7  bias, and if so, what.
 8      Q.    You had testified that you had reviewed tens
 9  of thousands of documents throughout your work over the
10  last 20 years on the river and that you collected and
11  placed the most significant documents in a database.
12            I was wondering if you could tell me what --
13  how you define significant?  You're looking at tens of
14  thousands of documents and then you're identifying
15  particular ones as significant.  What does that mean?
16      A.    Well, first of all, let me clarify one thing.
17  I did not put the documents themselves into the
18  database.  What I put into the database was an abstract
19  of the documents.
20            Frequently, the abstract would be direct
21  quotations from the document of passages that I thought
22  were particularly relevant to how historical parties
23  viewed the river.  Other times it might have been a
24  summary of what these individuals or government
25  agencies were saying about the river.  But the
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 1  documents themselves did not go into the database.
 2            And with regard to your question about how I
 3  determined the significance, I was tasked with shedding
 4  light on what historical parties thought about the Salt
 5  River vis-à-vis navigation or navigability.  And while
 6  there were certainly way more than tens of thousands of
 7  documents that might have had some commentary about the
 8  Salt River, in my view not all of them were especially
 9  relevant to shedding light on that topic.  And so one
10  of the tests that I developed intellectually was to ask
11  the question does this provide significant information
12  about what this particular historical individual
13  thought about the Salt River.  And if it did, then I
14  abstracted it into my database.
15      Q.    Did you say earlier, when you were on your
16  direct, that you had read the transcript of
17  Dr. August's testimony?  I don't remember.
18      A.    I don't think I have.  I probably have it and
19  just haven't read it yet.
20      Q.    When Dr. August testified in, I think it was
21  February, he said when he was determining whether to
22  rely on a particular source, let's say a newspaper
23  article, he would look and decide if he knew the
24  editor.  Apparently some editors, in his opinion, were
25  more reputable than others.  And it would take him, he
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 1  said, quite a while -- I don't know if he said weeks or
 2  a month -- in order to examine an account to determine
 3  if it was credible or worth relying on.
 4            And I was wondering what you thought of that
 5  process and if that's something that, based on your
 6  training and education and experience, an approach that
 7  you do as well?
 8      A.    Then I must have read his transcript, because
 9  I remember that testimony.
10      Q.    Okay.
11      A.    I was not present for the testimony.
12            He apparently focused more on -- well, let me
13  back up here.  19th century newspapers, as I discussed
14  earlier, were heavily booster papers.  They tended to
15  be positive and upbeat, because they wanted to be sold
16  in their local communities, and that's what people
17  wanted to read.
18            And, also, 19th century newspapers were
19  extremely political, much more so than newspapers
20  today, even though one might think of, say, the
21  Washington Post as a liberal paper and perhaps the Wall
22  Street Journal as a conservative paper.  Political
23  papers of the 19th century or newspapers were way, way
24  more openly, clearly open about what their particular
25  biases were.
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 1            But my approach was really not so much to
 2  look at what the editor's personal views, political
 3  views or otherwise, were; but, rather, to determine
 4  whether something that was said in the paper about the
 5  Salt River conveyed useful information about what
 6  historical parties thought of the Salt River.
 7            And, again, as I've said several times, I
 8  didn't just always take it at face value.  I attempted
 9  to corroborate that with many other types of documents.
10  So his approach may have been a little different and
11  for different reasons, but that's the way I approached
12  it.
13      Q.    Do you recall in your research what
14  percentage of the documents that you examined were
15  patents from --
16      A.    Land?  You're talking about Federal patents?
17      Q.    You can include Federal and State together,
18  as a percentage.
19      A.    The percentage of the documents?
20      Q.    Of the total.  Like if you're looking at your
21  total research, the percentage of that, would be your
22  estimate, was focused on patents, Federal and State?
23      A.    Well, as I indicated in my testimony, I
24  looked at every single patent, Federal patent, that
25  overlay or touched the Salt River according to several
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 1  historical mapping sources, and I did the same for the
 2  State patents as well.
 3            There were roughly 200 or 250 historical
 4  patents, Federal patents, and each one of those had a
 5  patent file associated with it.  And the patent file
 6  could have as few as maybe a half dozen documents or,
 7  if there was something disputed about the patent
 8  historically, it could have hundreds, if not thousands,
 9  of pages if there was like, say, a trial transcript or
10  something like that.
11            I don't think that the key test is
12  necessarily the percentage of the documents in terms of
13  interpreting their significance.  I think what is
14  significant about them is that they reflected the views
15  of many hundreds of individuals, including the people
16  who applied for the patent, the witnesses that they
17  brought back with them when they came back a couple
18  years later to, as the phrase went, prove up, as well
19  as the U.S. Federal General Land Office officials that
20  would sanction the approval of the patent.
21            So I think the significance of them is not
22  merely the number of pages, but, rather, the shear
23  number of historical views, if you will, by the many
24  historical parties expressing their opinions throughout
25  all those documents.
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 1      Q.    And we'll cover patents in just a little bit.
 2  I won't jump ahead to that.  But I was wondering if you
 3  know the physical characteristics of the Colorado,
 4  meaning do you know if the Colorado is prone to floods
 5  and droughts?  And I'm talking back at the time of
 6  statehood or before, not currently.
 7      A.    Oh, absolutely.  The Colorado was notorious
 8  for flooding before the large dams were built on the
 9  river.  I don't know the extent to which drought may
10  have affected it.  I would suspect probably less so
11  than the Salt River.  But the Colorado was extremely
12  well-known for severe flooding.
13      Q.    How about do you know if the Colorado was
14  also subject to seasonal variation in flows?
15      A.    I don't know the specifics on it, but I would
16  assume so.
17      Q.    Do you know if the Colorado had obstacles on
18  it, such as sand bars?
19      A.    Yes.  I mentioned at least one or two; the
20  J.C. Ives voyage, where they had to line the boat
21  standing on the shore and pulling it up over the
22  obstacle.
23      Q.    And obviously it had rapids too, right?
24      A.    Yes, it does.
25      Q.    If people in the Salt River Valley had
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 1  started discussing or promoting the river's use for
 2  navigation, rather than irrigation, would that have
 3  been a potential threat to securing Federal funding for
 4  the reclamation efforts?
 5      A.    I would expect that -- this is purely
 6  hypothetical, but I think I can answer it based on
 7  historical facts that relate to the Reclamation Service
 8  and issues that touched on the construction of the Salt
 9  River Project and Roosevelt Dam.
10            One aspect of that project, which I cover in
11  my Lower Salt River report, that was highly
12  controversial was the question of how was it going to
13  be paid for.  And I don't remember the specifics of it.
14  It's in my 2014 report.  But, basically, it broke down
15  to how much were the people who were going to receive
16  the irrigation water, how much were they going to pay
17  back to the Reclamation Service.  And the Reclamation
18  Service held a really large number of meetings, as I
19  recall, which were apparently heavily attended.  And,
20  again, it's discussed in my report.  And had the
21  potential at least for perhaps delaying the
22  construction of the project or interfering with it if
23  some sort of agreement couldn't be reached.
24            And to go to your hypothetical question,
25  there was nothing similar that I saw relating to
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 1  navigational interests and how their interests might
 2  interfere with irrigation diversions.
 3      Q.    I saw in your report, in, I think, the Upper
 4  Salt report Page 66 and in the Lower Salt report
 5  Page 156 -- I'll tell you what I'm referring to. --
 6  that the feds were anxious about the outcome of the
 7  Hurley v. Abbott lawsuit because it could affect the
 8  amount of water that would be potentially stored behind
 9  the reservoir.
10      A.    Is that a question?
11      Q.    I'm getting to it.
12      A.    Okay.
13      Q.    So based on that, wouldn't the reaction of
14  the feds be negative if there was a movement for
15  leaving water in the river for navigation?
16      A.    I haven't read that section of my report
17  recently, but you're referring to the Hurley v. Abbott
18  case, the Kent Decree in 1910, I think it was.
19      Q.    Uh-huh.
20      A.    And, yes, the Reclamation Service was
21  concerned with the outcome of that case because
22  depending on how much water was awarded -- it was an
23  appropriation case, and how much water was awarded
24  would have an impact on how much water the Reclamation
25  Service could store and/or distribute through Granite
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 1  Reef Dam and Roosevelt Dam.
 2      Q.    The feds didn't want to spend a lot of money
 3  building a reservoir if there were going to be hang-ups
 4  with the amount of water that would be stored; wouldn't
 5  that be correct?
 6      A.    Correct.
 7      Q.    And am I correct in noting that you conducted
 8  some research in the SRP Archives?
 9      A.    In what?
10      Q.    The SRP Archives.
11      A.    Yes, a long time ago, when I first did the
12  research, I think in 1996, I did research in the Salt
13  River Project Archives.  I don't think I did any
14  additional for the 2003 or '4 or whatever that report
15  is, and I know I didn't do anything additional there
16  for the most recent updating of my reports.
17      Q.    Were you able to personally go through files
18  and databases there, or was your research access
19  limited while you were there?
20      A.    I was not limited in any way.  They took me
21  into the archives and basically showed me what their
22  indexing system was, and they said, "Here are the
23  indices.  Here are where the records are.  Go at it."
24  And they also were kind enough to offer the time and
25  expertise of their archivists in case I couldn't figure


Coash & Coash, Inc.







SALT RIVER     VOLUME 17      03/10/2016 Page 3772


 1  things out on my own.  So I was not limited in any way.
 2      Q.    On Page 5 of your Lower Salt report, you
 3  discuss some of the search terms that you had used in
 4  your research.
 5      A.    Yes, I see that.
 6      Q.    I was wondering if you -- I didn't list it
 7  here.  Did you also search the word boat?
 8      A.    Just as the word boat?
 9      Q.    Uh-huh, just the word boat.
10      A.    That would have brought up so many, probably
11  gazillions of options, that it would have been
12  worthless to search a word like boat.
13      Q.    Well, I would assume you would put the word
14  boat with Salt River, not -- excuse me, not just boat,
15  just generally; but in relation to some of the other
16  terms that you list here on Page 5.
17      A.    You need to understand what these terms were.
18  These were just starting points for the research until
19  I came to understand just the broad outlines of the
20  historical topic at hand.
21            In terms of finding boats in relation to the
22  Salt River, in my view the more beneficial approach
23  would be to search terms relating to the Salt River
24  directly, which would then thereby produce the records
25  that happened to also deal with boats.
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 1      Q.    And what would those search terms be that
 2  would bring up that and more, in your opinion?
 3      A.    Originally when I did my search work, the
 4  finding aids, which are basically indices of how
 5  different archives structure their collections, those
 6  finding aids were originally housed at the respective
 7  archives, and there were all manners of how those
 8  finding aids were constructed.  Some were much more
 9  detailed than others.
10            You should also understand that finding aids
11  don't provide the specifics about individual documents.
12  They're more like -- if you're lucky, they might be a
13  listing of file tab folder headings, or in many cases
14  they might be just general, you know.  And depending on
15  the archive you're in, there might be just a box label
16  that might be labeled "Salt River," and there might not
17  be anything else broken out of it.  And then the way
18  one goes and sees if there's anything about navigation
19  in the Salt River or boats is simply to go through all
20  of it.
21            But the original finding aids were at the
22  archives, and you had to go use the original finding
23  aids the way they existed, and as I said, some were way
24  more detailed than others.
25            Since that time, probably in about the past
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 1  10 or 15 years, a lot of those finding aids have become
 2  more refined as archivists have structured them better,
 3  and their motivation for doing that is because many of
 4  the archival finding aids are now online.  So rather
 5  than having to go to an archive just to determine if
 6  they had anything worthwhile, you now can look at the
 7  finding aids from their office computer, and you can
 8  see the listing of the topics that they're -- as they
 9  exist in a particular archive.  And then you can make a
10  determination of whether or not to go look at that
11  archive within those folder headings or box headings or
12  whatever.
13            So, basically, at the beginning of the
14  research I just kept a name that -- a list of terms
15  that were clearly relevant, such as Salt River, Granite
16  Reef, navigation, navigable, irrigation, floods,
17  Roosevelt, the names of canals, that kind of thing, and
18  gradually just sort of refined the list as time went
19  on.
20      Q.    So from what I hear what you're saying,
21  there's not a one size fits all way of searching that
22  you would use the same terms over and over again; it
23  was dependent on a particular source you were
24  researching?
25      A.    Correct.  And, in fact, in some cases at


Coash & Coash, Inc.







SALT RIVER     VOLUME 17      03/10/2016 Page 3775


 1  archives, they may -- the archive might have its own
 2  independent list of terms as part of its finding aid,
 3  and so one of the things you learn to do as a historian
 4  is you adjust your approach, depending on where you
 5  are, to deal with the specific circumstances.
 6            I can remember, for example, when I did
 7  historical work at the Arizona Historical Foundation,
 8  which no longer exists, but was here in Phoenix, as I
 9  recall, they had a card catalog, similar to the
10  old-fashioned card catalogs you would find in
11  libraries.  And the archivists there had typed up
12  individual cards with headings on them, and you would
13  look at the terms that you thought would most likely be
14  useful, and then those cards would tell you go look at
15  the such and such collection, the Hayden papers, for
16  example.
17            Other places would be much more general, but
18  you basically -- you're right, there's no size that
19  fits all.  You just shift your approach depending on
20  where you're working.
21      Q.    And as you mentioned and everyone knows, as
22  things have become online and research can be conducted
23  from our office, rather than having to go in person,
24  for some references or resources, in your search of
25  those computerized records, did you use the word, let's


Coash & Coash, Inc.







SALT RIVER     VOLUME 17      03/10/2016 Page 3776


 1  say, Salt River and boat?  Like how -- did you change
 2  your search for -- when you're using those online
 3  resources, to cast a larger net, potentially?
 4      A.    Yes.  The short answer is yes, both in
 5  relation to historical newspapers, as well as, say,
 6  Google Books.  Google Books, from a historian's
 7  perspective, are extremely useful because a lot of the
 8  historical older published works are no longer covered
 9  by copyright, and so they will show up the entire
10  published work, and because Google Books can be keyword
11  searched within an individual book, it may bring up a
12  particular book that you would never think to look in
13  if you went to a library.  You know, it might be a
14  biography of some unknown person who happened to live
15  in the Salt River area, and not a famous person like
16  the Haydens, but just someone who happened to live here
17  and published their own personal diary or something.
18            So Google Books and newspapers are extremely
19  useful, and I did a large number of variable term
20  searches, combining boolean searches, meaning and or or
21  combinations, and included most of those new results in
22  the most recent report.
23      Q.    And do you recall in that, did you use search
24  terms such as, for instance, canoe or trapper,
25  something -- those are just two examples.
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 1      A.    I did not use canoe or trapper, again,
 2  because they're so nonspecific that they would have
 3  turned up if not hundreds of thousands of hits; and,
 4  again, the -- one of the things you have to learn about
 5  searching is that trapper or canoe with Salt River is
 6  going to get you the same number of hits,
 7  quote/unquote, that you would get just using Salt
 8  River, because trapper and canoe most likely are going
 9  to show up, if it's in relation to the Salt River, in
10  your larger search of Salt River.
11            And this is all hypothetically speaking,
12  but -- so, in other words, you don't need the kind of
13  refinement that you're talking about to do those
14  searches.  You just need to know which terms are going
15  to be the most likely ones to bring up anything about
16  the Salt River, including trapper and canoe.
17      Q.    In your direct you went through 25 boating
18  accounts or historic, I should say, newspaper accounts.
19  Did you come across those accounts when you were
20  conducting your own research?
21      A.    My recollection is some of them I did.  I
22  think the Day boating account appears in my report.  I
23  don't believe all of them appear in my report.  And I
24  think on the opposite side of that, I think I have some
25  boating accounts in my reports that are not covered by
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 1  the boating accounts in Mr. Fuller's report or
 2  PowerPoint.
 3      Q.    And why didn't you include those accounts
 4  that -- to the extent that the -- of the 25 that you
 5  went through in your direct in your report?
 6      A.    Because I didn't find them.
 7      Q.    Okay.
 8      A.    I did not see the 25, the list of 25, until
 9  Mr. Fuller did his PowerPoint, and that was after I had
10  prepared my report.  And he obviously found some
11  reports, newspaper accounts, that I didn't find, and
12  vice versa.
13      Q.    I want to discuss your standard for
14  navigability and what's required for, in your opinion,
15  for a river to be navigable.
16            If someone gets injured or dies during a
17  boating account trip, in that opinion, does that
18  reflect on navigability for you?
19      A.    The emphasis that I tried to put on
20  navigability in my report is not so much what my own
21  opinion is about navigability, but, rather, what the
22  historical parties that I describe, what their opinions
23  were about navigability and/or navigation.
24            Cumulatively, I think they present a very
25  clear picture, both in terms of actual navigation and
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 1  navigability, that the Salt River was not regularly
 2  navigated, at least not to make it reliable, nor was it
 3  susceptible, at least in the opinion of historical
 4  parties.
 5            I don't really have a specific opinion about
 6  navigation and navigability, because that's not what I
 7  tried to do.  I'm simply voicing what I think hundreds
 8  of people, historically speaking, pointed out by all of
 9  the various documentation that they created about the
10  river.
11      Q.    So if you came across -- and we know, I think
12  it's Major Spaulding who -- he shoots himself in a boat
13  by accident.  When you came across that account, the
14  fact that he was injured and died in a boat, that did
15  not sway you in your conclusion as to whether that
16  account was evidence of navigability or
17  nonnavigability, based on that event?
18      A.    First of all, I don't think I have the Major
19  Spaulding account in my report.  I may be wrong.
20            But, secondly, I don't think the Major
21  Spaulding newspaper account reflects much at all about
22  navigation or navigability, except to the extent that
23  there was a diversion dam that caused him to apparently
24  trip and discharge his weapon.  So to the extent that
25  that account sheds any light at all on navigation or
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 1  navigability, I think it's very small.
 2      Q.    So you don't -- you haven't formed an opinion
 3  whether there's a required boat for a river to be
 4  navigable?
 5      A.    Only to the extent of my discussion of the
 6  types of watercraft that historical parties along the
 7  Salt River attempted to use, with various degrees of
 8  success.  Clearly, the people who were on the scene at
 9  the time were the ones who were the most aware of what
10  types of watercraft could or could not be used on the
11  Salt River.  And I think when you look at the entire
12  historical picture, it's clear that the hundreds and
13  hundreds of people who were there did not find reliable
14  navigation or they would have done a heck of a lot more
15  of it, and nor did they find the river susceptible of
16  navigation or they would have done it much more
17  frequently.
18      Q.    So based on what you just told me, you don't
19  believe that there has to be a large boat, for
20  instance, like the ones that were referenced with
21  Wheeler, Ives, and Powell, as used on the Colorado, to
22  be used on the Salt; is that correct?
23      A.    All I can tell you is what the types of the
24  boats were that were actually tried to be used on the
25  Salt River to the extent that the descriptions of those
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 1  watercraft exist in the historical record.
 2      Q.    And those were flat boats, skiffs, canoes,
 3  and those were used by people on the Salt River; is
 4  that correct?
 5      A.    That's correct.
 6      Q.    Do you have an opinion whether a boat has to
 7  go up and down a river, rather than across, to be
 8  considered to be navigable?
 9      A.    My understanding, and I'm not an attorney,
10  but my understanding of the cases that I have read,
11  which was many years ago, is that the test needs to be
12  up and down a river, not across it, such as for a ferry
13  boat.  Ferry boats are essentially means of avoiding
14  the river, like a bridge.  So -- but I could be wrong
15  on that.  That's just from reading quite some time ago
16  about various cases on that point.
17      Q.    Can you tell me what your definition of
18  commerce is?
19      A.    Well, commerce would be being able to make a
20  living at doing something.
21      Q.    So you would need to make a profit?
22      A.    Enough to pay your bills.
23      Q.    I think that would probably assume a profit
24  then?
25      A.    A profit above and beyond your operating
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 1  costs, yes.
 2      Q.    John Wesley Powell's second expedition was
 3  for scientific information and research.  Would you
 4  consider that a commercial use of the river?
 5      A.    Not directly.  He was out there to find out
 6  what was there.  He wasn't out there to determine
 7  whether you could carry on commerce on the river or
 8  not.  That might have been a byproduct.  He didn't know
 9  when he went.  But, you know, I don't think that was
10  his purpose.
11      Q.    Would transportation of commercial goods,
12  let's say agricultural products, in a canoe or flat
13  boat be considered a commercial use?
14      A.    Again, I could only tell you what the people
15  on the Salt River did.  They attempted to do some of
16  those things, but they attempted it very few and far
17  between.  And so to the extent that they wanted to find
18  a commercial use for the Salt River, I think they tried
19  to do that.  They clearly did that on the Colorado
20  River.
21            So, you know, since the Salt River area was
22  largely agricultural in the 19th and early
23  20th century, I would assume that any kind of
24  commercial uses would include carrying agricultural
25  products.
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 1      Q.    Do you have an opinion if there's a required
 2  depth for a river to be navigable?
 3      A.    The same answer as all the other ones.  It's
 4  what the people at the time thought was navigable or
 5  susceptible of navigation.
 6      Q.    You had mentioned, I think a little earlier,
 7  erratic flow.  How do you define erratic flow when you
 8  use it?
 9      A.    The term erratic, I don't know if it's used
10  in conjunction with flow or not, but I do know that in
11  quite a few of the U.S. Government reports that were
12  published in the late 19th century and early
13  20th centuries describing the Salt River, either by
14  itself or as part of the Gila River watershed area,
15  used that term specifically.
16            And the way I understood it to mean was that
17  it had either extremely high flows at certain times or
18  extremely low flows at certain times and that they were
19  very unpredictable in terms of when those occurrences
20  would happen.  So I'm using the language of the
21  historical parties, not offering my own definition.
22      Q.    Do you have a definition for flood?
23      A.    The same answer.
24      Q.    Okay.  Tell me what you mean by a stream
25  being useful for transportation on a regular and
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 1  reliable basis.
 2      A.    Parties being able to make a living
 3  transporting goods along the river.
 4      Q.    So do you have an opinion how many days or
 5  months of the year?  Does that matter, or just the
 6  plain profit aspect of it?  So if they could get it
 7  done in two weeks and have a great year and make a
 8  profit and live off of that, that would be sufficient?
 9      A.    I hate to keep coming back to the same
10  phrase, but I guess it would depend on what the parties
11  were trying to carry on the river.  Hayden wanted to
12  bring logs, and, you know, I suppose hypothetically he
13  could bring a whole lot of logs down in one log drive,
14  if he had ever managed to do it, enough to keep his
15  sawmill busy all year-round.
16            On the other hand, there might have been
17  people who wanted to convey crops for a good portion of
18  the year.  So I guess it would depend on what the
19  product was and what the profit potential was.  But,
20  again, the historical parties appeared to try numerous
21  times to use the river for such purposes and never
22  found it suitable for doing so in order to make a
23  profit and make a living at it.
24      Q.    Is it your opinion, if there is a road that
25  is next to the river, that that makes the river
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 1  nonnavigable?
 2      A.    No, it certainly doesn't.  There are
 3  obviously places in the United States and in the West
 4  where roads parallel navigable rivers.  But I do think
 5  that it is supplementary evidence that if you have a
 6  road roughly paralleling a stream where parties are
 7  unable to use it reliably to convey commerce, the
 8  logical conclusion is, is that commerce is going by
 9  some other means.  And if there's a map showing a road
10  or a railroad, then I think that backs up the idea that
11  they weren't doing it regularly on the river.
12            And I think I mentioned, in relation to one
13  of Mr. Fuller's newspaper articles, the commentary that
14  was made, I think it was in a Yuma paper, about how
15  expensive it was to transport goods by stagecoach or
16  freight wagons and how, if they could have made a go of
17  it transporting it on water, it would have been far
18  preferable because the rates would have been much
19  lower.
20      Q.    In your Lower Salt report, you stated that
21  the constructions of canals and dams on the river is
22  one of the most important pieces of evidence indicating
23  nonnavigability of the river.
24            Can you explain that conclusion, please?
25      A.    Can you tell me where you're referring to?
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 1      Q.    Sure.  It's on Page 219 of your Lower Salt
 2  report.
 3      A.    I actually had to bind this in two parts
 4  because I couldn't find a place that would bind it in
 5  one, so I may have to jump back and forth here.
 6      Q.    No problem.
 7      A.    But the pagination is the same.
 8                 CHAIRMAN NOBLE:  Laurie, so that someone
 9  doesn't get hurt from falling over, could we take a
10  break?
11                 MS. HACHTEL:  Oh, yes.  I don't want
12  anyone injured.
13                 THE WITNESS:  Shall we answer that when
14  we come back?
15                 MS. HACHTEL:  Yeah, that would be great.
16  Thank you.
17                 (A recess was taken from 3:52 p.m. to
18  4:06 p.m.)
19                 CHAIRMAN NOBLE:  Are we ready?
20                 MS. HACHTEL:  I am.
21                 Are you ready, Dr. Littlefield?
22                 THE WITNESS:  I'm ready.
23                 CHAIRMAN NOBLE:  Let's go at it.
24  BY MS. HACHTEL:
25      Q.    Dr. Littlefield, right before the break I had
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 1  asked you a question.  Do you remember it, or do you
 2  want me to restate it for you?
 3      A.    Please restate it or repeat it back.
 4      Q.    Sure.  It concerned Page 219 of your Lower
 5  Salt report and that -- are you on that page right now?
 6  Do you have it in front of you?
 7      A.    Yes, I am.
 8      Q.    That last paragraph that starts with "The
 9  constructions of canals and dams on the river is one of
10  the most important pieces of evidence indicating the
11  non-navigability of the Salt River," and I was just
12  wondering what your basis for that conclusion is?
13      A.    If you just go on and read the rest of the
14  paragraph continuing onto Page 220, it just essentially
15  indicates that not only when the Reclamation Service
16  got involved in building Roosevelt Dam and Granite Reef
17  Dam, but in the decade or so before, when the Hudson
18  Reservoir and Canal Company was proposing to build the
19  dam and diversion works, nobody -- even though there
20  were notices that made these activities public and were
21  widely known, nobody objected to building these works
22  on the basis that they were going to interfere with
23  navigation.  And in my view, they certainly would have
24  objected if they had viewed navigation or navigability
25  to be a significant factor on the Salt River.
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 1      Q.    So it's -- that statement relates to the
 2  perception of the people that were there and not using
 3  it for navigation and dam -- diverting it?
 4      A.    Correct.  It would be the parties on the
 5  scene.
 6      Q.    Would you agree if a primary use of the river
 7  is irrigation, that that would impact the use of boats
 8  on the river?
 9      A.    If there were diversion dams, certainly, and
10  also if water was being taken out even without
11  diversion dams.
12      Q.    You mean through canals and things like
13  irrigating canals?
14      A.    Correct.
15      Q.    And then did you conduct a susceptibility
16  analysis to forming your conclusion?
17      A.    Not a hydrological one.  My susceptibility
18  analysis is whether the people on the scene felt it was
19  susceptible of reliable navigation, which they clearly
20  did not think it was.
21      Q.    So your susceptibility analysis was limited
22  to the perceptions of the people on the ground that
23  were there, essentially?
24      A.    The hundreds and hundreds of people, who all
25  looked at the river, and only a tiny handful attempted
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 1  to use the river, and of the hundreds and hundreds of
 2  others, they all reached the same conclusion.  It
 3  wasn't susceptible of navigation.  And, you know, our
 4  ancestors weren't all fools, just to repeat a phrase I
 5  used the other day.  I mean they knew what they saw,
 6  and they did not see a river that was navigable.
 7      Q.    Based on your review of the Kent and Kibbey
 8  decisions, is it your opinion that the principles of
 9  prior appropriation would preclude a river from being
10  navigable?
11      A.    That the principles of prior appropriation
12  would preclude --
13      Q.    As applied in the Kent and Kibbey decisions
14  would preclude it?
15      A.    Meaning if there were appropriative claims
16  along the river --
17      Q.    Uh-huh.
18      A.    -- the river could not be navigable?
19      Q.    Correct.
20      A.    No, that's clearly not the case.
21            I can offer an example of another project
22  that I'm working on that is not confidential that
23  involves the San Joaquin River in Central Valley, the
24  Delta.  And there there were many appropriative water
25  rights claims along the San Joaquin River, and the
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 1  San Joaquin was, along with the Sacramento rivers, was
 2  widely viewed as being navigable.
 3            So the answer to your question with regard to
 4  the Salt River is that simply because there are
 5  appropriations does not preclude it from being
 6  navigable.
 7      Q.    Do you know what the population of the Salt
 8  River Valley was in 1865?
 9      A.    Native Americans and European?
10      Q.    How about Euro settler -- the Euro-American
11  settlers?
12      A.    No, I don't know.
13      Q.    Would you imagine that it -- would you
14  describe the Salt River Valley in 1865 as sparsely
15  populated?
16      A.    Yes.
17      Q.    Would you agree that unpredictability for
18  irrigation, meaning the river's flows, may not be the
19  same thing as unpredictability for using the flows for
20  navigation?
21      A.    In a general sense, yes.
22      Q.    I want to ask you a few questions about the
23  surveys at this point.
24      A.    Okay.
25                 MS. HACHTEL:  Paula, you can get up


Coash & Coash, Inc.







SALT RIVER     VOLUME 17      03/10/2016 Page 3791


 1  there, if you want.
 2                 CHAIRMAN NOBLE:  Do we need --
 3                 MS. HACHTEL:  I don't know.  I'm working
 4  up to it, but not yet.
 5                 CHAIRMAN NOBLE:  How many slides do you
 6  think you're going to take a look at?
 7                 MS. HACHTEL:  Oh, I was just generally
 8  going to start with the manuals.  The 1851 manual we
 9  can start with.
10                 THE WITNESS:  Okay.
11                 CHAIRMAN NOBLE:  All 300 pages of each
12  of them or -- I mean I'm just trying to --
13                 MS. HACHTEL:  No.
14                 CHAIRMAN NOBLE:  Do we need to turn off
15  the lights?
16                 MS. HACHTEL:  No, I don't think so.  Why
17  don't we see.
18                 CHAIRMAN NOBLE:  John would like to have
19  the lights off, because it's easier to sleep.
20                 MS. HACHTEL:  I think you'll be
21  pleasantly surprised.
22                 CHAIRMAN NOBLE:  At how well he sleeps
23  with the lights on?
24                 MS. HACHTEL:  I'm not commenting on
25  that.
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 1                 CHAIRMAN NOBLE:  Okay.
 2  BY MS. HACHTEL:
 3      Q.    All right.  I have some questions about the
 4  manuals, and starting with the 1851.  Do you have a
 5  copy of that, Dr. Littlefield, in your file?
 6      A.    All of the historical documents that I
 7  accumulated for the original version of my Salt River
 8  report, the 1996 report, the Salt River Project asked
 9  me to return all of those copies, which at the time
10  were all paper copies, to them, and since they paid for
11  all of that copying, I sent them all back.
12      Q.    Forget the surveys themselves for a second,
13  but just the instruction manuals that surveyors were
14  guided by.  Do you have copies of those particular
15  years of those manuals in your files?  Or we have it
16  electronically.  I'm going to ask you some questions
17  about it.  I just thought for reference I can -- if you
18  had it, a place within your file.  Otherwise, we can
19  just read it off there.
20      A.    I think this is from Theodore White's -- not
21  Theodore White.  From --
22      Q.    The White Book?
23      A.    The White Book about the instructions to
24  surveyors, yeah.
25      Q.    That's what I'm going to ask you some
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 1  questions about.  I just want to try to understand.
 2      A.    Yeah, I do have a copy of the entire book in
 3  my computer.
 4      Q.    Okay.  I just --
 5      A.    But I don't have the computer up here.
 6      Q.    We can -- how about if I'll ask you some
 7  questions.  If we need to look at specific language,
 8  which we very well may, we'll have -- Paula has it.
 9  And if you need additional time or to look at a hard
10  copy, I can give you mine or you can search for yours.
11  But I'm just going to go through some questions on the
12  manuals, just to make sure I understand it correctly.
13      A.    Okay.
14      Q.    In the 1851 manual, there is a section, and
15  is it insuperable; is that the right way to pronounce
16  it?
17      A.    Insuperable objects on line.
18                 CHAIRMAN NOBLE:  No, we call that
19  insufferable.
20                 MS. HACHTEL:  I'm sure you do right now.
21                 MR. MCGINNIS:  Mr. Chairman, is this an
22  exhibit already, and can we get the number for the
23  record?
24                 CHAIRMAN NOBLE:  How can you help us out
25  there?  How are we going to reference it in the record?
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 1                 MS. HACHTEL:  It is an exhibit.  It
 2  is -- help me out, Paula.
 3                 MS. BREWER:  C018-165.
 4                 MS. HACHTEL:  165?
 5                 MS. BREWER:  Uh-huh.
 6  BY MS. HACHTEL:
 7      Q.    It is the 1851 manual.  Dr. Littlefield, my
 8  first question is --
 9            Paula, do you want to turn to the 1851 manual
10  and to Page 438, which the Insuperable Objects on
11  Line - Witness Point section is?
12            Dr. Littlefield, in that paragraph -- while
13  she's bringing it up, I want to ask you. -- it says
14  "under circumstances where your course is obstructed by
15  impassable obstacles."  I was wondering if you can tell
16  me what that means, what an impassable obstacle means?
17      A.    It could mean any number of things.  I've
18  seen it refer to, for example, really rugged mountains.
19  I've used these survey plats on I don't know how many
20  projects, and in some cases surveyors would say this is
21  just too tough for me to be able to, you know, go out
22  and lay out an accurate line, and so they've just put
23  in their information that it was not surveyed because
24  of the difficulty.  And I also have seen it used in
25  relation, for example, lakes or just anything that the
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 1  surveyor felt that he could not do a good job carrying
 2  out his instructions.
 3      Q.    I saw that it lists, as an example, rivers.
 4  So it applies to rivers as well then, correct?
 5      A.    That's correct, at least ones that might be
 6  too deep and wide to be able to get across.
 7      Q.    So when a surveyor came to an impassable
 8  obstacle under this provision, what surveying
 9  methodology did the surveyor need to use?  Do you know?
10      A.    They didn't survey it.
11      Q.    They didn't survey it.
12      A.    If it was insuperable on line, they -- if
13  it's a river and navigable in their opinion, they would
14  meander it.  If it was something like mountainous
15  terrain, they would simply carve out a large portion of
16  the sections of a township, and they would label them
17  unsurveyed due to severe mountains or something like
18  that.
19      Q.    Paula, can you bring it up a little bit so we
20  see the top part of the page, please?
21            So my question on this then -- thank you for
22  answering that.  But looking at the language of this
23  particular provision, my question is, when they came to
24  a river that was -- as you said, might be too deep and
25  wide to survey, it discusses either taking, up at the
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 1  top, a right angle offset or trigonometrical or,
 2  basically, a -- to triangulate op method; is that
 3  correct?
 4      A.    That's correct.
 5      Q.    And can you tell me what triangulation is?
 6      A.    I can tell you from my Boy Scout days.
 7                 CHAIRMAN NOBLE:  Whoa.  You know, we
 8  used to use that a lot, but we're getting away from it.
 9  It's all GPS.
10                 THE WITNESS:  My understanding of it, it
11  was a method of measuring distance when you could not
12  measure across something; like, for example, wading
13  across a river.  The way they would do it is that they
14  would take a long -- and you can tell me if I've got
15  this right, Mr. Chairman.
16                 You would take a long-distance eyeball
17  of -- for example, standing on the shore of the river,
18  you would do a long-distance eyeball, like with a stick
19  or something like that, and mark on the stick with your
20  fingers or some other means how much of the stick is
21  occupied by the river.  Then you would simply flip the
22  stick over onto the dryland downstream.  You would find
23  an object on the land, on the dryland, at the same
24  point where the bank was of the river, and you would go
25  down and measure the distance there, and that would
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 1  tell you what the distance is across the river.
 2  BY MS. HACHTEL:
 3      Q.    Okay.  So --
 4                 THE WITNESS:  Did I get that right,
 5  Mr. Chairman?
 6                 CHAIRMAN NOBLE:  You did.
 7                 THE WITNESS:  I should add, I'm not a
 8  surveyor and I don't know the details of it, but that's
 9  my understanding as a historian.
10                 CHAIRMAN NOBLE:  It's calculating the
11  hypotenuse of a right-sided triangle.  That's what
12  triangulation is.  Remember back to geometry.
13                 MS. HACHTEL:  I tried to forget as much
14  as I could of geometry.
15                 CHAIRMAN NOBLE:  Yes, you did.
16  BY MS. HACHTEL:
17      Q.    Thank you for that explanation.
18            So in your report and what I saw, Ingalls,
19  the two Ingalls brothers, triangulated quite a few
20  places on the Salt; is that correct?
21      A.    I don't remember the specifics of their field
22  notes on the Salt.  I believe in some places they
23  actually either waded across or got across in some
24  other means and measured and then used triangulation in
25  other places.  I just don't remember.
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 1      Q.    You don't remember if the Salt was
 2  triangulated or not?
 3      A.    No, I don't recall.
 4      Q.    Do you know if there were any right angle
 5  offsets done by the Ingalls brothers on the Salt; do
 6  you recall?
 7      A.    No, I don't recall.
 8      Q.    Then keeping on that insuperable objects
 9  section, after the surveyor either conducted a right
10  angle offset or used the triangulation methodology, it
11  talks about establishing a witness point, do you see
12  that, Dr. Littlefield, further down in the paragraph,
13  after where it says 11?
14      A.    It says, the third line down after the number
15  11, "...obstacles, you will establish a Witness Point,
16  (for the purpose of perpetuating the intersections
17  therewith,)..."
18      Q.    And can you -- go ahead and finish reading
19  that paragraph, if you would, please.
20      A.    "...by setting a post, and giving in your
21  field book the course and distance therefrom, to two
22  trees on opposite sides of the line, each of which
23  trees you will mark with a blaze and a notch facing the
24  post; but on the margins of navigable watercourses, or
25  navigable lakes, you will mark the trees with the
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 1  proper number of the fractional section, township, and
 2  range."
 3      Q.    Based on the language of that manual where it
 4  talks about the witness point, do you see any reference
 5  in that specific language that limits a witness point
 6  to nonnavigable rivers?
 7      A.    I believe later on in the manual there's a
 8  discussion about putting what were called meander posts
 9  on navigable rivers, and witness posts were what were
10  to be used on nonnavigable rivers.
11      Q.    Do you know where -- can you point to me
12  where in the manual that might be, so I can understand
13  that?
14      A.    I believe there's a heading or subheading
15  somewhere in the manual.  It's been a long time since I
16  looked at this.
17      Q.    But this language in particular in regards to
18  where it talks about a witness point before that, and
19  it doesn't use the word nonnavigable, does it?
20      A.    It talks about impassable obstacles.
21      Q.    But that's not defined in the manual, is it,
22  somewhere?
23      A.    How to treat navigable bodies of water is
24  specifically defined later in the manual.  And, in
25  fact, I believe I set that out in my report.
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 1      Q.    By meandering, correct?
 2      A.    Correct.  And there's a separate subheading,
 3  though, that -- basically what this is saying is the --
 4  the subheading to this section is Marking Lines.  What
 5  they're talking about is drawing straight lines for
 6  townships, ranges, and sections.  If they got to
 7  something that was an insuperable object on line,
 8  meaning a river that might be too deep to wade across
 9  or something, they were to continue the straight line
10  by using triangulation or some other method to measure
11  across.
12            In the later section, or maybe it's before
13  this one -- I don't remember -- where they talk about
14  navigability and meanders, they then talk about
15  establishing meander posts and how they were to follow
16  what they referred to as the sinuosities of the river
17  on both banks by degree bearings and distances, so that
18  they would have an accurate rendition of where the
19  river went when they did the survey.
20      Q.    In this section on insuperable objects,
21  they -- in the paragraph, the rest of it that you read
22  references that on the margins of navigable
23  watercourses or navigable lakes, you will mark the
24  trees with the proper number of the fractional section,
25  township, and range.


Coash & Coash, Inc.







SALT RIVER     VOLUME 17      03/10/2016 Page 3801


 1            If this applied just to nonnavigable rivers,
 2  what do you discern is the inclusion of that direction
 3  in regards to a navigable watercourse marking?
 4      A.    Well, because the straight lines were
 5  intended to lay out an orderly means of awarding
 6  patents, the straight lines created, in essence, boxes
 7  or squares and then squares within squares as you get
 8  into fractional sections and that kind of thing.
 9            If they believed that the body of water that
10  their line crossed was not navigable, then the straight
11  line was to continue across it, and anybody who
12  patented later on, as I discuss in my report, would
13  receive the bed of the river along with the patent.
14            On the other hand, if it was a navigable body
15  of water, there was not going to be a straight line as
16  one of the boundaries of that irregular parcel that was
17  formed by the meander line.  Those were called
18  government lots, and they -- I'm trying to find the
19  exact phrase here.
20            Well, the gist of it is, is that because they
21  weren't going to be awarding a rectangular patent, they
22  would be awarding irregular-shaped pieces of property,
23  which would be defined in part by a section line and
24  perhaps a couple other section lines and then an
25  irregular boundary to the river formed by meanders.
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 1  Those were to be called government lots, and they would
 2  not contain the bed of the river.  That was the general
 3  drift of what the language contained.
 4            And that was to be done not only in relation
 5  to navigable bodies of water that were rivers, but also
 6  lakes.
 7      Q.    And in this case, if they went -- after they
 8  either triangulated or offset, whatever, to cross --
 9  not to cross the river, but to survey it, the surveyor
10  was to do some -- to mark a tree to indicate with a
11  township or fraction -- with that fractional section,
12  township, and range that you're referring to on those
13  trees if he thought it was navigable?
14      A.    Correct.
15      Q.    And if -- then would you -- is the -- would
16  you say that then where it discusses you will mark with
17  a blaze and a notch facing the post, then that would be
18  something the surveyor would have to do if it was
19  nonnavigable, so -- based on the language of that
20  section?
21      A.    Yes.
22      Q.    And do you recall if there's anyplace in the
23  field notes on the Salt River where the field notes
24  note the not -- the marking of a notch and blaze, as
25  discussed in this section?
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 1      A.    With relation to being nonnavigable?
 2      Q.    Uh-huh.
 3      A.    I believe they do in a lot of places.  One of
 4  the problems that they ran into in the area of the Salt
 5  River is there weren't necessarily a lot of trees, and
 6  so in some cases my recollection is they may have
 7  marked the point that they normally would have been
 8  marking with a tree with like a mound of stones or
 9  something like that.
10      Q.    I think it has a treatment in there if they
11  ran into that situation, but I guess the important part
12  was they were supposed to mark something, right?
13      A.    Yes.
14      Q.    So just to follow up on the answer you just
15  gave me, do you recall there's places in the field
16  survey notes for the Salt River where it mentions that
17  the Ingalls brothers marked and notched a tree or did
18  the mound or however they -- in relation to this
19  section, they followed that by -- and it's in the
20  survey floats?
21      A.    That's my recollection.  I have not looked at
22  the Ingalls field notes in probably 15 years, 20 years.
23  They are discussed in quite some detail in my report,
24  though, and I believe I provided examples of what they
25  did in my report, the Ingalls brothers.
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 1      Q.    And I believe in your report you said this
 2  particular section was unchanged in the 1864 manual.
 3  So if that's correct, this section would have applied
 4  to the Ingalls surveys starting in 1868; is that
 5  correct?
 6      A.    That's correct.  I should point out, also,
 7  that this particular provision in here, I believe, was
 8  maintained consistently throughout all the manuals.
 9      Q.    The insuperable objects section?
10      A.    Yes.
11      Q.    And can you help me understand how this
12  section, with the witness posts that it discussed,
13  correlates, if at all, to the later section which you
14  referenced on the -- when the surveyor meanders and
15  sets a meander corner?
16      A.    The short answer is that if the surveyor
17  believed the body of water was navigable, they called
18  the post or the identifying -- the tree or the pile of
19  rocks, whatever, they called it a meander corner as
20  opposed to a witness post.  And where the section line
21  first hit the navigable body of water, either way they
22  would put some sort of post there.  They just called it
23  a meander post if it was a navigable body of water and
24  they called it a witness post if it was not.
25            The distinction being that if it was
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 1  navigable, they then would post other meander posts
 2  using degree bearings and distance measurements going
 3  down both sides of the river.  So all of the posts all
 4  the way along the river, whether they were where a
 5  section line intersected or not, were all known as
 6  meander posts; whereas the ones that intersected a
 7  nonnavigable body of water were witness posts.
 8      Q.    And, again, since this doesn't specifically
 9  discuss nonnavigable as far as it being an impassable
10  obstacle, your conclusion in that regard is an
11  impassable obstacle means it's nonnavigable; it would
12  be referring to a nonnavigable river or stream; is that
13  correct?
14      A.    That's correct.
15      Q.    The specific details that were given to
16  surveyors, for instance, the Ingalls brothers, before
17  they went out and surveyed, were they just contained in
18  the manuals, or was there something else that they
19  would have with them?
20      A.    As I indicated in my discussion about the
21  Chilson survey contract this morning, sometimes
22  surveyors were given special instructions where they
23  were to modify what the manuals said for some reason or
24  supplement what the manual said.  But that was not
25  always the case.  And my recollection about the Ingalls
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 1  brothers contracts was that they did not receive any
 2  supplemental instructions like Chilson did on the
 3  southern boundary of the Indian Reservation.
 4      Q.    So their surveys would have been guided by
 5  the 1851, 1855 and 1864 manual when they went out in
 6  1868?
 7      A.    Well, they would have been guided by the 1864
 8  manual, because there were other changes within that
 9  manual that didn't necessarily apply to nonnavigable or
10  navigable bodies of water.  So they would have looked
11  at the 1864 manual and followed the instructions there.
12  But my recollection is, is that as far as bodies of
13  water were concerned, navigable or not, those
14  circumstances had not changed.
15      Q.    Is it your opinion that a surveyor's act of
16  determining navigability is also an act of determining
17  title?
18      A.    No, not the surveyor.  My understanding is of
19  the purpose of determining navigability is to help
20  determine title, but I don't believe the surveyor had
21  that kind of authority.  The title determination rested
22  with the General Land Office, which is today the Bureau
23  of Land Management, when it granted Homestead patents.
24      Q.    And does a meander line convey any specific
25  characteristics of a river?
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 1      A.    It defines the bank of the river.
 2      Q.    But does it indicate any information about
 3  flow, for instance?
 4      A.    No.  If the surveyor was to cross a
 5  nonnavigable body of water, the instructions were to
 6  indicate the direction of flow and perhaps to provide a
 7  description about depth.  But of the many hundreds of
 8  these things that I've seen for nonnavigable bodies of
 9  water, they vary enormously, because you had different
10  surveyors out there making these judgments, and they
11  were interpreting the manual and/or any kind of
12  supplemental instructions, so...
13      Q.    And when the Ingalls, or any surveyor for
14  that matter, is out there, he has his manual,
15  instructions, and that's kind of his Holy Grail or
16  Bible of governing that survey; is that correct?
17      A.    Right.  And there's one other circumstance
18  other than indicating the direction of flow and perhaps
19  an indication of depth.  Sometimes they just said it's
20  shallow or not too shallow to wade across I ran into a
21  lot.  And then they were required to say which way the
22  river was flowing, and they also were required, at the
23  end of each township of surveying the section lines,
24  they were required to provide what was called a general
25  description of the township, and that was pretty much
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 1  whatever the surveyor wanted to say.
 2            I mean they could say, you know, this is all
 3  worthless desert, you know, and I didn't see any water
 4  anywhere there, or sometimes they would say, well, this
 5  township has a small number of farms in it and the soil
 6  appears fertile, or they might say this township has
 7  the Salt River flowing through it, and they might offer
 8  a description or two of the Salt River, but they're
 9  generally really general descriptions.  They don't --
10  they're not specific like hydrology, where they would
11  say so many cfs or something like that.
12      Q.    Did you ever see any depth descriptions other
13  than shallow, that you recall in the surveys or field
14  notes?
15      A.    With regard to Ingalls?
16      Q.    Uh-huh.  Yes.
17      A.    I don't recall.  They may have provided, you
18  know -- I simply can't recall.
19      Q.    I lost my question.
20            All right.  Do you know if a surveyor gets
21  paid more for his work meandering a river rather than
22  just using the on line method?
23      A.    If you look at the Chilson contract that we
24  discussed this morning, it provides the prices they
25  were to be paid, and my recollection is, is that the
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 1  section lines and the meander lines were at the same
 2  rate.  There is a specific dollar amount in the Chilson
 3  contract, but that's -- the Chilson contract was 1887,
 4  so they were operating under a different manual, and --
 5  or Chilson was operating under a different manual.  But
 6  the contracts that I have looked at all set out how
 7  much pay the surveyors were to get for doing different
 8  types of lines.
 9      Q.    And just refresh my memory one more time,
10  because I don't remember from this morning.  Was there
11  a difference in the amount paid for on line versus
12  meandering; do you --
13      A.    Yes, there was.
14      Q.    Okay.
15      A.    I believe the meandering amount was the same,
16  though, as section lines; but the township and range
17  lines were at a lower rate.
18      Q.    I remembered my question.  I wanted to follow
19  up on what you said.
20            When we were discussing -- you had said
21  Ingalls or surveyors can have some general descriptions
22  or thoughts contained in the survey for the township or
23  whatever afterwards, and I wanted to ask if you saw
24  that in your work on the Salt; and if you did, did you
25  include it in your report?
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 1      A.    They were required to write -- all the
 2  surveyors were required to write a brief description
 3  when they had completed a township, all the interior
 4  section lines.  And I don't recall ever seeing a survey
 5  that they did not provide some sort of description, but
 6  it was a real grab bag.  There were no instructions
 7  about what they were to say about the description of
 8  the township, so it was just whatever the surveyor felt
 9  like saying, based on having walked the land and seen
10  it.
11      Q.    And then did surveyors typically provide
12  notes or written comments on all portions of the river
13  then or only the surveyed sections or areas?
14      A.    I'm not sure I understand your question.
15      Q.    So let me rephrase that.
16            Would a surveyor provide notes or comments in
17  general on what they observed within the township,
18  rather than just the particular areas that they
19  surveyed?
20      A.    If I understand your question correctly, the
21  surveyors' notes were most accurate where their survey
22  lines crossed something, maybe a nonnavigable body of
23  water, maybe a farmer's field, maybe a road, because
24  they were only required to run straight lines unless
25  they hit a navigable body of water.  So, and you need
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 1  to understand how these surveys were done.  They did
 2  not draw the plats in the field.  They took their
 3  notebooks with them and took the field notes as they
 4  ran the lines, and they would describe that at so many
 5  chains they intersected a road, and then at so many
 6  more chains they crossed a gully, and they would do
 7  that all along the line.  And if they hit a
 8  nonnavigable body of water, they would say at so many
 9  chains encountered Salt River and, you know,
10  triangulated across, and then the line would continue
11  in the same direction on the other side.
12            Those notes they took in the field.  They
13  then took those notes back to an office somewhere,
14  where the plats were drawn from the notes.
15            So depending on whether they did section
16  lines -- well, they did do section lines within the
17  townships, but in later surveys they also did sometimes
18  quarter section lines.  And, again, those quarter
19  section lines would be smaller boxes, if you will, but
20  those would be accurate where the lines crossed the
21  object that they ran into.
22            It was not unusual for a surveyor to record
23  in the field notes Farmer Smith's house 10 chains to
24  the east, but they were not required to do that.  And
25  then the plat sometimes would or would not show Farmer
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 1  Jones' house off to one side of the line or the other.
 2            But their specific requirements were only to
 3  detail what they ran into on the line, except in the
 4  general description at the end of the township.
 5      Q.    And I think that touches on what you just
 6  said.  So their observations were at that time what
 7  they saw in the field?
 8      A.    Correct.
 9      Q.    I noticed in your Lower Salt report several
10  places where you indicated Ingalls noted already in
11  1868 that settlers were conducting irrigation farming.
12  Does that sound correct?
13      A.    That sounds correct.
14      Q.    In your report you discuss the north and
15  south channels of the Salt River?
16      A.    For the Ingalls surveys?
17      Q.    Yes.
18      A.    Yes.
19      Q.    Do you know if the widths of the south
20  channel were generally less than the north channel; do
21  you recall?
22      A.    The south channel?
23      Q.    Uh-huh.
24      A.    The Solicitor's opinion that we talked about
25  this morning, but didn't get into details about -- but
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 1  I believe, Mark, is in evidence now; is that right?
 2            Yes.  Mr. McGinnis says it's in evidence.
 3      Q.    Okay.
 4      A.    Does contain a listing of the widths of the
 5  south and north channels as reported by Ingalls, and
 6  the Solicitor -- I think this was in the 1969 opinion.
 7  The Solicitor's opinion notes that what the average
 8  widths were at certain places of the two channels, and
 9  I think he then comes up with an average width of the
10  two channels for within an entire township.  And he's
11  dealing with the township where the Indian Reservation
12  is.
13            So to answer your question, I don't remember
14  the widths specifically, but those are set forth in the
15  Solicitor's opinion.
16      Q.    But that's for the Salt River Indian
17  Reservation area, correct?
18      A.    Correct, and for the Ingalls surveys.
19      Q.    Did you do any work to determine which
20  channel was the main channel where the river had
21  multiple channels?
22      A.    No.
23      Q.    On Page 33 of your Lower Salt report, if you
24  want to turn to that, I have a question for you on
25  that.
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 1      A.    Okay, I'm there.
 2      Q.    In that last paragraph, Dr. Littlefield.  I
 3  believe that's where it was.
 4      A.    Yes.  At the very bottom of the page?
 5      Q.    Uh-huh.  Correct.
 6      A.    Starting "Likewise, Ingalls's description"?
 7      Q.    Correct.
 8      A.    Yeah, I see that.
 9      Q.    The description here between 27 and 28 was
10  for the south channel.  I don't see here in your report
11  where he described the north channel as too deep to
12  prevent measuring across it on line.  Is that right?
13      A.    That's correct.  Probably the reason why he
14  did not include it is he probably didn't make any
15  commentary about it other than just to say how far
16  across it was.
17      Q.    It's possible he could have triangulated it,
18  the north channel?
19      A.    Yeah, and that would have told him how far
20  across the north channel was, and he may not have made
21  any reference to depth or anything like that.  He may
22  have just said triangulated the north channel and
23  here's what the width is and not said anything else
24  about it.
25      Q.    So it's possible, like, for instance, here he
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 1  could have crossed on line or on foot the south channel
 2  and then triangulated the north channel?
 3      A.    That's possible.  I would have to go back and
 4  look at the notes themselves.  But, probably, knowing
 5  how I would have approached writing this, I probably
 6  didn't include anything about the north channel because
 7  he didn't say anything about the depth.  He probably
 8  just measured the width.
 9      Q.    And where you say he didn't say anything
10  about the depth, you mean meaning that he didn't note
11  that it was -- he was able to cross it on foot like he
12  did for the south channel; is that what you're saying?
13      A.    Or he may have just said he triangulated it,
14  or he may have decided to wade across it and just not
15  note it.
16      Q.    And, again, you had said, when I asked you,
17  that you don't remember what -- that if Ingalls
18  triangulated most of the Salt River in his surveys; is
19  that correct?
20      A.    I don't recall.  You would have to look at
21  his field notes to see what was triangulated and what
22  was waded across.
23      Q.    Can you tell me what the definition of a
24  slough is, if I'm pronouncing it correct, S-L-O-U --
25      A.    It's a slough.  Ironic you should ask that,
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 1  because some of my work in California has been dealing
 2  with sloughs big time.
 3            I don't know.  The definition, the way I
 4  understand it, varies.  It basically can mean in marshy
 5  areas, that it's similar to a stream that drains a
 6  particular area and then sometimes water backs up into
 7  it from a more main channel.  That's the best
 8  definition I can offer, really.
 9      Q.    Do you recall if Wilfred Ingalls described it
10  and differentiated it from the main channel of the
11  Salt?
12      A.    That he did what?
13      Q.    That if he described the slough and
14  differentiated it from the main channel of the Salt
15  River in his surveys?
16      A.    I can't remember whether he did or not.  It
17  would be in his field notes.
18      Q.    And you may have answered this in your
19  direct.  I just don't remember.  Did the surveyors
20  specifically state the manual that they were following?
21      A.    In their field notes?
22      Q.    Just -- in their field notes or in general.
23      A.    I don't recall whether they did in their
24  field notes.  The contracts almost always specified, as
25  we saw in the Chilson contract this morning, you will
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 1  carry this out according to the official manual, and
 2  they don't necessarily refer to the year of the manual,
 3  but I'm assuming all the surveyors knew what was the
 4  most recent manual.
 5            I don't think they referred to the manuals in
 6  the field notes themselves, though.
 7      Q.    So it sounds like, from what we were
 8  discussing earlier, that depth would determine if a
 9  surveyor crossed the river on line or used
10  triangulation; is that right, my understanding?
11      A.    I suppose depth could be one factor.  I would
12  imagine in certain circumstances, hypothetically
13  speaking, the rate of flow, if it was very fast and
14  they felt they couldn't safely get across it, might be
15  another.
16            But depth might have been one factor in terms
17  of deciding whether to triangulate or not.
18      Q.    If it was shallow, they may cross it on line;
19  and if it was deep, they may or probably would
20  triangulate; does that sound right, in relation to
21  depth alone?
22      A.    Yeah, and you need to understand why.  When
23  we're talking about chains here, we're talking about
24  units of measurement, and they actually had chains that
25  they carried out in the field, unlike today, where they
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 1  use -- you know, you see those guys with the tripods.
 2  In those days they actually carried chains, and they
 3  were heavy, and they had other surveying equipment.
 4  And so they needed to factor into their decision, where
 5  they crossed bodies of water, whether it was feasible
 6  to carry this stuff across or not.  And so that would
 7  be one of the reasons for triangulating.
 8      Q.    And how did they get across?  Do you know if
 9  they ever used a boat to get across?
10      A.    I've never seen an instance of them using a
11  boat.  You know, certainly in cases of it I've seen
12  them indicating that they waded across or just simply
13  that they crossed, and they didn't say how.  But,
14  again, it would have been in re -- they would have
15  factored in the difficulty of getting their equipment
16  across and making an accurate measurement of a body of
17  water that's flowing past, you know, where they are.
18                 MS. HACHTEL:  I can keep going,
19  Mr. Chair, or would you like to stop for the day?
20                 Okay.  Let's stop.
21                 CHAIRMAN NOBLE:  Let's break until
22  tomorrow morning at 9:00 a.m., when we will resume.
23  See you then.
24                 (The proceedings adjourned at 4:58 p.m.)
25
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