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 1      CHAIRMAN NOBLE: Welcome back to ANSAC.
 2  If you don't know why you're here, my explaining it to
 3  you is just not going to help you at all.  You're just
 4  really lost.
 5      COMMISSIONER ALLEN: Not at this point
 6  in time.
 7      CHAIRMAN NOBLE: But we're glad you're
 8  here.  We look forward to getting through with the
 9  hearing of evidence on the Salt River.  We'll begin
10  this morning by having a roll call, and we do note that
11  if you have looked at the nameplates, the nameplate for
12  Commissioner Horton is not here.  He will not be
13  attending any of the hearings this week.
14      So, George.
15      DIRECTOR MEHNERT: Commissioner Allen?
16      COMMISSIONER ALLEN: Present.
17      DIRECTOR MEHNERT: Commissioner Henness?
18      COMMISSIONER HENNESS: Present.
19      DIRECTOR MEHNERT: Chairman Noble?
20      CHAIRMAN NOBLE: Present.
21      MR. MEHNERT: And our legal counsel,
22  Matt Rojas, is here.  So we shall begin.
23      CHAIRMAN NOBLE: Okay.  It is my
24  understanding that we are going to do some redirect on
25  Dr. Mussetter, and that's what we're going to do first;
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 1  and then we're going into rebuttal, is that what we
 2  plan on doing?
 3      MR. SLADE: Yes.
 4      CHAIRMAN NOBLE: Okay.  Is there anyone
 5  who's cross with Dr. Mussetter?
 6      Oh, that's not what you meant?
 7      THE WITNESS: There are many, sir.
 8      MR. HEILMAN: Okay.  Thank you,
 9  Mr. Chairman, Commissioners.
10  
11      REDIRECT EXAMINATION
12      BY MR. HEILMAN: 
13  Q.   Good morning, Dr. Mussetter.
14  A.   Good morning.
15        MR. HEILMAN: Is this on?  No.
16        CHAIRMAN NOBLE: No, it's not.
17        BY MR. HEILMAN: 
18  Q.   Good morning, Dr. Mussetter.
19  A.   Good morning.
20  Q.   During your cross-examination of Mr. Slade,
21    he asked you a line of questions relating to a paper
22    you cite in your declaration written by William Graf in
23    1983, titled "Flood-Related...Change in an Arid-Region
24    River."  Do you remember that line of questions?
25  A.   I do.


Page 4492


 1  Q.   I'm going to pass out that paper.  It's C042,
 2    State Land Department Number 366.
 3        During that line of questioning, Mr. Slade
 4    seemed to suggest that there was portions of this paper
 5    that somehow contradicted your testimony; is that
 6    correct?
 7  A.   Yes, that was my understanding.
 8  Q.   And isn't it true that the vast majority of
 9    this paper actually supports the things you've been
10    testifying about?
11  A.   Yes, there are a number of statements in here
12    that directly support things that I testified about.
13  Q.   If you don't mind, could you just point out
14    to the Commission certain portions that you think
15    support your opinion?
16  A.   Yes.
17        If we go to Page 128, the last full paragraph
18    on that page, there are actually three statements there
19    that I think are important in the context of what I
20    testified about.  The first one is the second sentence
21    in that paragraph that says "During the period from
22    1868 to 1926, wide fluctuations occurred in the lateral
23    position of the channel, with lateral movements of
24    about 1.5 kilometers (.9 miles) occurring near Country
25    Club crossing."
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 1        And that is very consistent with statements
 2    that I made that, you know, it's a braided channel,
 3    it's laterally unstable, particularly during flood
 4    flows.
 5        I also testified about differences in the
 6    modern channel to what would have been present,
 7    certainly prior to construction of the upstream dams.
 8    And one of the arguments I made was that because of the
 9    changes in the flow regime and the more regular flows
10    that you see in that reach, there is a tendency for
11    growth of riparian vegetation, somewhat narrowing of
12    the channel.
13        So the second sentence following the one I
14    just read also directly supports that.  It says "During
15    this period phreatophyte growth was more dense than at
16    any other time during the period of record."
17        So, you know, arguing again that there's more
18    vegetation along the channel that supports the current,
19    more stable configuration.
20        And then the final sentence of that paragraph
21    says "Most of the channel stability in the latter part
22    of the record is probably due to intensive degradation
23    of the main flow channel that began in 1965 and
24    continued in subsequent floods.  Gravel mines in the
25    channel contributed to this downcutting."
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 1        And, again, I argue that the dams have had a
 2    significant effect, dams and other factors.  Obviously
 3    the sand and gravel mining down through the Phoenix
 4    Metro area is also a big contributor, but the sediment
 5    trapping is also a contributor to much of the stability
 6    that you see in the modern channel.
 7        There are also some statements on the
 8    following page, 129.  In the first partial paragraph
 9    they talk about -- the statement says "By the time the
10    river reaches the I-10 highway crossing, it has
11    returned to the low locational probability
12    configuration."
13        And in Graf's discussion, he means it's
14    laterally unstable.
15        He also says in the following paragraph,
16    second sentence, "Other stable zones are co-located
17    with engineering works, such as the stabilized location
18    associated with the Central Avenue bridge."
19        So, again, a lot of the stability and the
20    configuration that you see in the modern channel is
21    related to the nonnatural configuration of the channel,
22    if you will.
23        If we go to Page 132, I stated that because
24    the reservoirs trap a lot of the sediment, there was
25    probably more sand in the channel; and, in fact,


Page 4495


 1    there's some evidence that it actually was a sand bed
 2    system.  Obviously had gravel and cobbles as part of
 3    the matrix, but primarily sand.  And Graf supports
 4    that.
 5        The second sentence of the first paragraph
 6    under Channel Materials, "The pre-1965 bed was in
 7    layers of coarse sand."
 8        And then in the next paragraph, the second
 9    sentence, "In 1949 (and extending back to the earliest
10    photographs in the 1880's) the bed was predominantly
11    sand, with some cobbles probably transported into the
12    study reach from mountainous areas upstream."
13        So that statement also directly supports the
14    testimony that I gave.  And I think those are the
15    primary ones that I wanted to point out to the
16    Commission.
17  Q.   You also had some questions from Mr. Slade
18    regarding your own boating trip on the Salt River.  Do
19    you remember that?
20  A.   I do remember that.
21  Q.   And he seemed to imply that you went out
22    at -- the time of your boating trip was during 8 cfs,
23    right?
24  A.   It was a very low flow, yes, about 8 cfs.
25  Q.   Was it your intention, in doing that boating
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 1    trip and submitting your pictures, to somehow represent
 2    that that was the natural and ordinary flow of the
 3    river?
 4  A.   No.  I hope I was -- I tried to be very clear
 5    in my testimony that it just was circumstance.  It
 6    happened to be the time that I was able to go out
 7    there.  It would have been nice to see it at other flow
 8    levels, to try to boat it at other flow levels.  I
 9    didn't have the opportunity.
10        But in many ways, seeing it at that flow
11    level is helpful to me.  I can understand what the
12    hydraulic conditions are like at higher flows, but
13    being able to see the bed, see the entirety of the
14    banks and so on is helpful to understand the
15    configuration of the river.
16        So I don't see that as necessarily a
17    limitation, in my view, in the river, and it certainly
18    wasn't an intent to suggest that that would be the
19    natural condition of the river, ordinary and natural
20    condition of the river.
21  Q.   Do the pictures of Mr. Dimock in the Edith on
22    the Salt River, does that show them in a boat in the
23    ordinary and natural conditions of the Salt River?
24  A.   No, it does not.
25  Q.   And the final question is, have you read or
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 1    heard anything during the course of this hearing that
 2    has caused you to change any of the opinions you have
 3    regarding the Salt River?
 4  A.   No.
 5        MR. HEILMAN: That's all I have for you.
 6    Thank you, Dr. Mussetter.
 7        THE WITNESS: Thank you.
 8        CHAIRMAN NOBLE: Thank you.
 9        Is there anything further for
10    Dr. Mussetter?
11        If not, then we are ready for rebuttal,
12    Mr. Slade.
13        MR. SLADE: I just need a few minutes to
14    set up.
15        CHAIRMAN NOBLE: Certainly.  We'll take
16    five minutes.
17        (A recess was taken from 9:10 a.m. to
18        9:16 a.m.)
19        CHAIRMAN NOBLE: Please proceed.
20        MR. SLADE: Okay.  Good morning,
21    Commissioners.
22    
23        REBUTTAL DIRECT EXAMINATION
24        BY MR. SLADE: 
25  Q.   And good morning, Jon.
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 1  A.   Good morning.
 2  Q.   Are you ready to talk about the Salt for
 3    perhaps the last time?
 4  A.   Absolutely.
 5  Q.   Okay.  And we have a PowerPoint presentation
 6    that you're going to be using as your guide today, and
 7    for the record, that is C054 Part 385.  And as part of
 8    that, Jon, were there some corrected pages that were
 9    submitted yesterday as well?
10  A.   Yes, there were.
11  Q.   Okay.  And those corrected pages are
12    Exhibit C055 Part 398 for the Salt PowerPoint, and then
13    there were also some corrected pages for your rebuttal
14    on hydrology and your rebuttal on rating curves; is
15    that correct?
16  A.   That's right.
17  Q.   So in addition to the PowerPoint that you've
18    prepared, you also submitted from the State Land
19    Department a hydrology write-up and a rating curve
20    write-up?
21  A.   Yes.
22  Q.   Okay.  And that further explains some of the
23    work that you're going to explain in some detail in the
24    PowerPoint?
25  A.   Yes.
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 1  Q.   Okay.  And this PowerPoint is a response to
 2    opinions from opponent experts that have testified; is
 3    that right?
 4  A.   That's correct.
 5  Q.   Without further ado, please proceed.
 6  A.   Okay.  So we're referring to the PowerPoint
 7    presentation that's in front of you or on the screen
 8    behind you for the Commissioners.
 9        Good morning, Commissioners.
10        MR. SLADE: And let me pause.
11    Mr. Mehnert, do we have copies of that PowerPoint that
12    were -- the copies that were submitted as evidence as a
13    paper copy, do we have those available to share with
14    the Commissioners?
15        DIRECTOR MEHNERT: Do you know the
16    number?
17        MR. SLADE: C054-385.
18        MR. ROJAS: We have one set we can make.
19        DIRECTOR MEHNERT: We did.  Oh, yeah,
20    that's what we gave them this morning.
21        MR. SLADE: Okay.  So they have that.
22        DIRECTOR MEHNERT: All of C054 they
23    have.
24        MR. SLADE: Great.  So the Commissioners
25    have the PowerPoint in front of them that they could
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 1    work with?
 2        DIRECTOR MEHNERT: Correct.
 3        MR. SLADE: Okay.  It's probably got the
 4    binder clip on it.
 5        Great.  And when we get to some of the
 6    corrected slides, we'll make note of that.  There
 7    weren't many, but we'll make sure the Commissioners
 8    know which ones have been submitted that are different.
 9        Are there any other questions,
10    Mr. Chairman?  You look --
11        CHAIRMAN NOBLE: Please go ahead.
12        THE WITNESS: All right.  So let's move
13    on to Slide Number 2, which is basically an overview of
14    what I intend to say today.
15        We're going to spend a little time, a
16    little more time, talking about the historical boating
17    accounts.  I wish I didn't have to.  There were some
18    statements made, I think, that the record needs to be
19    clear as to what the facts of those cases are.
20        We'll spend a little time talking about
21    modern boating and its relevance to the decision that's
22    in front of you.
23        I've listened to a lot of testimony
24    about hydrology of the river and rating curves, and I
25    think I have a position here that reflects some of the
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 1    wisdom provided by others, as well as the facts of the
 2    record, to kind of bring this matter into consensus and
 3    its relevance.
 4        And then a few miscellaneous topics that
 5    are direct rebuttals of particular things that were
 6    said that I think, again, I think the record needs to
 7    be cleared up on.
 8        We're going to start with historical
 9    boating accounts, and this is just a picture of one
10    such boat that was in the river at Hayden's Ferry, and
11    it's just a marker for me to remind myself that this is
12    what we're beginning to talk about.
13        Give me just one moment to keep getting
14    myself organized here.  An efficient way to do this,
15    for me, is to talk about some of the general things in
16    aggregate, rather than to bring them up individually
17    and to all of the accounts that they relate to.
18        In general, we heard criticisms that
19    newspapers are not reliable sources, and that's an odd
20    statement for opposing witnesses to make, since they
21    themselves rely on these sources themselves.  In fact,
22    in talking to -- in the cross-examination,
23    Dr. Littlefield, in particular, admitted that while
24    there are some issues with boosterism in historical
25    newspapers, that the newspapers themselves are
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 1    generally reliable and the facts of the case.  He did
 2    not dispute that the accounts that are recorded here of
 3    historical boating accounts actually occurred,
 4    particularly as presented.
 5        While there is boosterism, we don't
 6    believe that boosterism negates the news accounts of
 7    these historical episodes of folks boating the record.
 8    There may be boosterism elements -- our own historians
 9    disagree with that. -- to some of those stories.
10    Certainly the way they write is different from the way
11    that we write today, in terms of having a jokey style
12    about some of the accounts, but it does not negate the
13    basic facts of the accounts.  The boating accounts
14    really did happen.
15        Some witnesses, Mr. Gookin in
16    particular, was suggesting that some of the accounts
17    didn't happen.  Historians disagree uniformly, the ones
18    that we presented.  We did not bring out any accounts
19    in our testimony that -- where it was not sure that the
20    account didn't happen, or if it was an announcement,
21    for instance, of a trip that someone was planning to
22    go, that's exactly how we depicted it.
23        All the boating accounts that we
24    presented occurred within the ordinary flow range.  We
25    eliminated accounts that occurred on floods, where the
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 1    newspaper account said there was a flood and someone
 2    went out in a boat on those, because we do not believe
 3    that to be part of the ordinary and natural condition.
 4        So criticisms that suggest that these
 5    boating accounts occurred on floods -- and I'll get
 6    into it a little bit later how we define what a flood
 7    is versus what the ordinary range of flows are.  So we
 8    eliminated those.  So none of the accounts, the
 9    31 accounts that we're going to go through, occurred on
10    floods.
11        All the accounts that we presented also
12    occurred on the river.  Now, there are instances where
13    the boaters were on the river and then turned to a
14    canal at some point, and, again, that is exactly how we
15    presented it.  We did not present any accounts that
16    were entirely on canals.
17        Some of these boating accounts were
18    commercial, as I understand the term commercial to
19    mean.  I understand, also, that there probably will be
20    some posthearing briefs and discussions thereafter
21    about what constitutes commercial; but in my mind,
22    someone making money or attempting to make money while
23    out on a boat or engaging in trade or travel, as The
24    Daniel Ball test says it, they had commercial elements
25    to them.
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 1        Ones that were primarily recreational,
 2    we did note those specifically as that, where we knew
 3    that was their purpose.
 4        Nearly all of the trips were successful.
 5    We had several opposing witnesses say that most of the
 6    trips were failures, and we'll get into a definition of
 7    what failure means and what success means.  I've told
 8    you my definition of success.  We'll revisit that.
 9    but by my definition, most of them were successful.
10    The trip started, people got in their boats, they
11    took their load, they reached their destination as
12    intended.
13        All of these boating accounts are
14    relevant to the determination of navigability.  Someone
15    taking -- I can't imagine any more piece of relevant
16    evidence than someone taking a boat down the river, and
17    that's why they were included.
18        And all of the trips that we cited were,
19    in fact, on the Salt River in Arizona.  You did not
20    hear me discuss any trips about the up the Salt River
21    episode; that apparently there was a piece of document
22    in the evidence record.  But you did not hear that from
23    me.  It was not in our reports.  It's not in my
24    presentations.  To raise it as a criticism of the
25    information that I presented is not valid.
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 1        BY MR. SLADE: 
 2  Q.   Jon, you're referring to the up the Salt
 3    River political satire about someone losing an election
 4    and going up the Salt River?
 5  A.   That's correct.
 6  Q.   And that was in Kentucky, that Salt River?
 7  A.   There is a Salt River in Kentucky, I believe,
 8    or someplace back East, where there was a boating
 9    account.  And I looked back, and, sure enough, there
10    was something in the record.  I'm not sure how it got
11    there; but, again, you didn't see it in my PowerPoint.
12    You didn't see it in my reports.  It's not something we
13    presented.  The criticism there is just not valid.
14        So those are general types of criticisms that
15    we heard and my response to those.  I think none of
16    those are valid, and particularly I want to speak to
17    the boosterism.
18        I went back and talked to the historians that
19    were on our team and talked to them and showed them
20    some of the accounts and said, "Do you think this is an
21    example of boosterism?"
22        And they said, well, certainly boosterism
23    occurred, but in none of the accounts does boosterism
24    affect the essential facts of the case, as to who they
25    were.  And it's fairly easy, from the testimony that
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 1    we've heard and from talking to our historians on our
 2    own team, to identify what's boosterism and what's not
 3    boosterism.  And, again, our historians, who are
 4    actually from Arizona and are used to looking at the
 5    sources here in Arizona, did not find any of the
 6    essential fact to be tainted by that.
 7  Q.   And those are the historians that
 8    helped write the 2003 Upper Salt and Lower Salt
 9    reports?
10  A.   That's correct.  And that team was led by
11    Dennis Gilpin, at that time SWCA Consulting out of
12    Flagstaff.
13        Now, there's one other element under the
14    trips where not successful.  I believe Dr. Littlefield
15    said that more than ten people were injured in boating
16    accounts.  I'm only aware of Captain Spaulding, who was
17    killed when he was removing his gun from a boat.  I'm
18    not really sure that even counts as a boating accident.
19    I think that's a gun-handling accident.  But I didn't
20    find any other instances in any of the accounts that I
21    presented of anyone being injured.  I understand he has
22    some accounts from boating in floods where that might
23    have been the cause; but, again, we're not considering
24    in floods because it's not part of the ordinary
25    condition of the river.
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 1        I think we can move on here.  So there
 2    were -- there are now 31 accounts of boating on the
 3    Salt River, as I count them.  And I don't intend to
 4    talk about all of them.  I just need to talk about the
 5    ones where people said some things that I felt skewed
 6    the record or unfairly characterized what had happened.
 7        The first account, the earliest account that
 8    we originally had, there was some discussion about
 9    whether the account occurred in May or April.  I had
10    originally put it as May because that was the date of
11    the news account.  Mark McGinnis pointed out that, in
12    fact, the trip had occurred a week earlier from the --
13    so it was probably in April, mid April.
14        And that is a valid criticism, so I've
15    changed, and you see indicated on the slide here.  It's
16    in blue, to indicate a change from the previous slide
17    that I had presented.  And, also, I moved the little
18    red box over there on the previous graphic that tried
19    to depict what the ordinary flow was for that time of
20    year, because we don't have any information about what
21    the exact flow rate was in April or May of 1873.
22        So let's turn our attention to some of the
23    other things.  And I'm on Slide 5 here, for the record.
24        We heard some criticisms that the trip
25    distance was too short to be relevant to navigability.
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 1    Personally, I'm not aware of any court case that I've
 2    read or been presented or talked about where there was
 3    a distance standard that said, well, we're not going to
 4    consider this evidence because the trip length was too
 5    short, with the possible exception of consideration of
 6    ferries, which just crossed the river.  And this was
 7    clearly -- while it may have been a ferry boat that was
 8    used -- it's possible, I suppose. -- the trip went
 9    downriver.  It went from Point A to Point B.  It went
10    from the source to the market.  It went from Tempe to
11    Phoenix.  And in 1873 there wasn't a whole lot of else
12    on the river to go from and to.  So it went from a
13    place where people were and they had marketable goods,
14    and it went to the place where those markets -- where
15    you took your material to be sold.
16        I further point out that no expert has
17    presented any information that that segment of the
18    river was materially different than any other segment
19    of Segment 6.  So despite its length, it was
20    representative of the entirety of Segment 6 and
21    included a single channel reach, according to the maps
22    available closest to that time, as well as a split
23    channel reach.
24        And in general, we heard a lot of discussion
25    of these historical accounts as being attempts at


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(6) Pages 4505 - 4508







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 21
May 17, 2016


Page 4509


 1    navigation, and that causes me to scratch my head a
 2    little bit.  It seems like more than an attempt.  It
 3    seems like an actual episode of navigation.  They
 4    didn't attempt to -- well, they did attempt to do it,
 5    but they succeeded in doing it.
 6  Q.   Jon, this trip occurred in 1873; is that
 7    correct?
 8  A.   That's correct.
 9  Q.   Upstream of where they started, was there a
10    dam there?
11  A.   Yes.
12  Q.   And what dam was that?
13  A.   The Tempe Dam was the diversion dam.  I
14    believe it was -- I have a slide here in just a second
15    here, but I believe it was 1870.
16  Q.   So if they had started higher up with 5 tons
17    of wheat, they would have come to that dam, had to
18    cross it, either moving the boat over or getting a new
19    boat, and continue down; it would have been an
20    impediment?
21  A.   If the diversion dam crossed the entire river
22    or if it only left a small portion of the river that
23    was too shallow, then, yeah, they would -- that's
24    exactly what they would do.  And I think we'll get into
25    that more a little bit later, but I think that's a real
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 1    good reason that you don't see more records; that very
 2    early in the period of settlement -- this is only a
 3    couple of years after Phoenix was founded. -- we
 4    already had obstructions in the river that would
 5    prevent certain kinds of boating or at least make it
 6    more difficult.
 7        There's also suggestion from Mr. Gookin that
 8    this trip occurred on some sort of underflow returns of
 9    flow that was being driven up at Tempe Buttes that
10    somehow enhanced the river flow and then made it
11    more -- made it deeper and higher discharge.
12        That question has been pretty well answered
13    by the U.S. Geological Survey.  They did a study, and
14    they determined that it was about 30 cfs that was
15    coming up there at Tempe Buttes.  30 cfs is simply not
16    enough to make a difference in the depths.  If you look
17    at anyone's rating curves at any point and add 30 cfs,
18    you barely, if at all, add a tenth of a foot to the
19    depth.
20        If the 30 cfs was the critical factor, the
21    boat draw would have to be fractions of a tenth of an
22    inch, and that's just simply -- we don't know of any
23    boats that are like that; certainly not a boat carrying
24    5 tons of wheat.
25  Q.   Is that the Thomsen and Porcello study that
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 1    you're referring to?
 2  A.   It is.
 3  Q.   And that's in the record?
 4  A.   It is also in the record, and we've discussed
 5    it at numerous points.
 6        That same line of argument, that Hayden's
 7    Ferry was there at that location and they needed a
 8    ferry because of this underflow being driven to the
 9    surface, applies to that.  The 30 cfs or 50 cfs or
10    100 cfs is simply not going to make a significant
11    difference in the depths.  It's a spurious argument.
12        Mr. Murphy, in cross-examining me, suggested
13    that it was a fake story planted to support the
14    Hellings Mill, and I see no evidence of that
15    whatsoever.  The story is a one-line story, so we don't
16    have a lot of facts about it.  I hardly -- I guess you
17    could say the same thing, that perhaps there was no one
18    growing wheat in the valley because this was a story
19    placed by a wheat grower.  It's a ridiculous argument.
20    The facts are what the facts are.
21        There was some suggestion that this occurred
22    on high water.  Well, we know it didn't occur on a dry
23    riverbed.  That's one thing I think we can say.  But
24    there's nothing in the record that suggests that this
25    was on flow that was outside the ordinary.  The paper
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 1    doesn't talk about floods on that date or near that
 2    date.  The one-line story of this -- this one-line
 3    story doesn't mention any, like, oh, it was flooding so
 4    they went out there.
 5        So there's just simply no evidence.  It was
 6    perhaps a confusion between what high flow means and
 7    what flooding means.
 8        The Salt River -- and we'll get into this in
 9    the hydrology discussion. -- is subject to natural
10    fluctuations, and you have a high flow period of the
11    year and a low flow period of the year, just like just
12    about every other river in the United States that's
13    subject to questions of title navigability.
14        April is indeed one of the higher periods of
15    the year, but that is a normal or ordinary fluctuation.
16    So it's very likely that it was on a period that the
17    river was up from what it would be in June or July.
18    That is a true statement.  That is not the same thing
19    as saying that it occurred during a flood.
20  Q.   So, Jon, based on Winkleman's directive to
21    look at conditions of the river in its ordinary and
22    natural condition, you would say that this boating
23    account falls into that category of ordinary and
24    natural condition?
25  A.   Absolutely.
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 1        There's also suggestion that this high water,
 2    it was unusual high water because of a report in a Yuma
 3    paper that there was flooding in the Colorado River.
 4        That's interesting, but I think it's pretty
 5    well-established that the Colorado River -- the Salt
 6    River is not directly a tributary to the Colorado
 7    River.  It's a tributary to the Gila River, which is
 8    then tributary to the Colorado River.  And they respond
 9    to very different flood seasons.  The Colorado River
10    typically floods later, and the kind of events that are
11    causing flooding on the Colorado River are not related
12    to the timing of floods in the Salt River.
13        In the cases where there is some coincidence,
14    they're events that generally make the news regionally
15    across the Southwest.  We see none of that.
16        There's some criticism that this was not from
17    a Phoenix newspaper and, therefore, somewhat less
18    reliable.  The response to that was, well, there wasn't
19    a Phoenix newspaper at this time.  It was reported in
20    the nearest newspaper.  And the fact that it was in
21    Prescott tells you something about the relationship
22    between the Phoenix markets and where they were sending
23    their stuff.  So there was a very close tie between
24    Prescott and Phoenix and, hence, their interest to what
25    was happening in Phoenix.
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 1        The Gazette was actually the first paper, and
 2    it was started in 1881.  In fact, the account describes
 3    it as being from a Maricopa County correspondent.  So
 4    they had someone here that was regularly and routinely
 5    sending them news, and one would assume that there was
 6    some level of truthfulness or reliability in this
 7    correspondent.
 8  Q.   So when this account occurred, Jon, there was
 9    no Phoenix newspaper to report it?
10  A.   There was not.
11        There was also a criticism of this account
12    that 5 tons was an exaggeration.  There is no basis for
13    that statement.  It's just an unfounded speculation.
14    Whether it was 5.000 tons, I don't think that we're
15    expecting that kind of accuracy; but I would suggest
16    there would be a certain expectation of accuracy on the
17    part of people who were selling their products by
18    weight to know about what the weight would be.
19        One of the ways to check whether it's factual
20    or not is to conclude, to look at, and say, well, would
21    it be reasonable to put 5 tons of material on a
22    flatboat.  And it indeed would.  And if you look at the
23    pictures of Hayden's Ferry, you see pictures of horses
24    and wagons and multiple people that would weigh in the
25    neighborhood of 5 tons or could weigh in the
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 1    neighborhood of 5 tons.
 2        If you look at the draw that a -- a flatboat,
 3    you could have a draw of 6 inches, depending on the
 4    size, if you looked at about the size of the Hayden's
 5    Ferries that we can estimate from pictures.  So 5 tons
 6    is not an unreasonable amount of weight for a flatboat
 7    or a boat at the time.
 8  Q.   Could the boat that took the 5 tons of wheat
 9    down in this account have been Hayden's Ferry?
10  A.   It doesn't say that.  It could be.  And to
11    say more than it could be would be speculation, and I
12    try to avoid that sort of thing.
13        I guess if you were trying to make that kind
14    of argument, you could say, well, it's unlikely that
15    someone drove up to the river and said, "Hey, I've got
16    this load of wheat.  Let's build a boat."  And Hayden's
17    Ferry was there at the time.  It would certainly be
18    reasonable to put it on there.  But there were other
19    boats there at the time as well, and they could have
20    been used, so likely it was a boat similar in character
21    to that.
22        Whether it was in April or May, it really
23    doesn't make a lot of difference.  The median daily
24    discharge reconstructed for May, on May 3rd would be
25    about 1,300 cfs.  If it were mid April, let's say, a
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 1    couple of weeks earlier, it would be about 1,900 cfs,
 2    1,950, something like that.  The depths for those,
 3    according to the rating curves that we'll get into
 4    later, you know, they range from -- anywhere from about
 5    2 to 2 and a half feet between the difference.  So a
 6    minimum depth for 1,300 would be about 1.9 feet or call
 7    it 2 feet.  At 1,950 it would be about 2.2 feet.
 8    Again, so you see those kinds of differences don't make
 9    a lot of difference in the depth.
10        The fact that we don't exactly know the flow
11    rate I don't think is important.  If we needed to know
12    the flow rate for every piece of testimony that was
13    introduced, I think Dr. August would have needed to
14    show up, because he didn't look at hydrology and
15    present any flow rates at all.
16        So we know what we know from this study.
17    There's some uncertainties.  There are some facts.
18    What are the important things about this study?  Well,
19    it occurred.  It was commercial.  It was a transaction
20    taking goods to market.  It was a success.  That
21    individual trip was a success.  The boat, the boater
22    reached its destination.
23        What you don't see in this article, as I read
24    it, and in talking to our historians about it, there's
25    no, "Holy smokes, somebody was out on the river in a
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 1    boat.  It's hard to believe anything like that could
 2    have happened."
 3        It's just a simple statement of fact.  This
 4    guy took a boat and went from here to there.
 5  Q.   Jon, was this the first boating account that
 6    we have in the record from European settlers?
 7  A.   It was not.  We have a new one.
 8  Q.   In terms of 1873 as a date, was there a
 9    boating account that preceded this?
10  A.   Yes.
11  Q.   Okay.  Was this the largest boating account
12    that we have in the record?
13  A.   This was the biggest boat that we know of in
14    terms of its tonnage that it was carrying.
15  Q.   And relative to when it occurred, did this
16    occur in the earlier part of European settlement?
17  A.   Yes, it did.
18  Q.   Okay.  So possibly the largest boating
19    account we have occurred at the earlier part of when
20    the river began to be settled and diverted and dammed?
21  A.   The biggest boat that we know of in terms of
22    tonnage, yes, occurred at this period.
23        And that's all I have to say about
24    Mr. Vandermark and Mr. Kilgore's boat trip.  Oh, I have
25    this slide here that shows the location.  So the dams
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 1    you can see.  1870 the Tempe canal head went in, some
 2    sort of diversion dam associated with that; and 1867,
 3    Swilling's canal.  So, basically, this is a trip
 4    between the dams that were out there at the time.
 5    We'll talk a little more about the instance of other
 6    dams later.
 7        This is probably an appropriate time to think
 8    about why was there no shipping industry on the Salt
 9    River, and that was a point that got brought up many
10    times.  I bring these points up in rebuttal, some of
11    which we talked about in previous testimony.  As you
12    saw in the previous slide, Slide 6 -- and we're now on
13    Slide 7. -- there were a number of diversion dams that
14    would have blocked some kinds of river trap, and that
15    started as early as 1867.
16        Not only did they provide a blockage, they
17    started diverting the flow away.  Admittedly, the
18    amount of flow diverted in Swilling's ditch in 1867 is
19    less than the capacity of the sum total of all the
20    other dams.  But it was the beginning of the end of the
21    natural flow on the Salt River.
22        It's also important to recognize that there
23    were alternatives.  There were roads out there prior to
24    1867.  The railroads reached not too long after.  So
25    the first railroad to Arizona came to Yuma in 1877, I
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 1    believe, and by 1879 it was in Maricopa, which is only
 2    a short distance away from Phoenix.  1886, '87 it
 3    reached the Tempe, Phoenix area, 1898 to Globe.  So
 4    very early on in the history of Arizona there was a
 5    railroad alternative.  The East/West connection to the
 6    USA crossing Arizona was in 1881 further to the north.
 7  Q.   Jon, does that differ to how the East was
 8    settled?  In other words, was the East settled and then
 9    the railroad came in hundreds of years later, as
10    opposed to what happened in Arizona?
11  A.   Depending on what part of the East.  Maybe
12    hundreds would be an exaggeration, but it was a
13    significant period of time between the railroad and the
14    initial settlement of the U.S. or the eastern side of
15    the U.S.  Whereas that's the difference.  We have a
16    number of years.
17        And I want to put that in context.  If you
18    recall from my boating presentation, way back whenever
19    that was, we talked about the Missouri River, and the
20    historian of the exploration of the West that I had
21    cited was talking about how it took time to develop the
22    technologies to boat new rivers.  So it was talking
23    specifically about the Missouri, and it took, I believe
24    it was, 18 or 28 years for them to develop the
25    technology to get up the Missouri River on a navigable
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 1    stream.  So people arrived there, saw the river, but it
 2    took time for them to figure out, well, how are we
 3    going to do that.  Well, in Arizona they didn't have
 4    that grace period of time on the Salt River.
 5        And the other thing to note about these
 6    transport alternatives, whether they're expensive, more
 7    expensive, less expensive, convenient, inconvenient, is
 8    there wasn't an alternative for the irrigation source.
 9    So if you're going to farm in Maricopa County along the
10    Salt River, in Gila County and Tonto Basin, you either
11    take the water out of the river or you don't farm back
12    at that time period.
13        So if you're choosing between I'm going to
14    starve to death and keep the river alive or I'm going
15    to divert the river and find another way to move my
16    goods, I think you choose the nondeath alternative,
17    because there was no alternative to get irrigation
18    water.  And we'll talk about this a little bit later,
19    but river travel was not always less expensive.  And
20    I'll leave that till later, rather than repeat myself
21    here.
22        I would also like to point out, contrary to
23    some of the descriptions that we heard, that these
24    largest early markets were not located along the river.
25    Prescott is not along the river.  Wickenburg is along
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 1    the Hassayampa River, which is normally dry, which is
 2    what the word means, is river flowing upside down or
 3    underground.  Tucson is on the Santa Cruz, another
 4    very nearly dry river, very low flow and no wet
 5    connection to the rest of the rivers.
 6        Globe, again, is within a modern hour's drive
 7    of the river; but back then it was a very tortuous
 8    drive over mountains and across trails to get to the
 9    canyony part of the Salt River.  So it was not located
10    on the Salt River and not conveniently near that.
11    Along the actual river corridor itself, the population
12    was very, very limited.
13  Q.   Can you talk about McMillenville?  I believe
14    Mr. Burtell brought up McMillenville as a population
15    center.
16  A.   Yeah, McMillenville was a mining strike that
17    was found, and I wrote down some notes way back when.
18  Q.   We can come back to that later.
19  A.   Yeah, we're here now.  I'll leave it up to
20    you.  You're driving this bus.
21  Q.   Let's talk about it now.
22  A.   All right.
23        CHAIRMAN NOBLE: Teamwork, you know, you
24    just have to love it.
25        THE WITNESS: This time of day my notes
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 1    are a little more organized than they're going to be by
 2    the end of the day.
 3        So McMillenville is 28 miles northeast
 4    of Globe.  There actually was a historical mark along
 5    U.S. 60 out there at Milepost 265.  I stopped by to
 6    take a look at it after Mr. Burtell's testimony.  The
 7    marker is now gone.  The concrete is there, but the
 8    plaque is gone.  I'm sure probably somebody stole it
 9    for the metal.
10        But if you look up information in
11    various sources about McMillenville, it was there for a
12    short period of time.  There was a -- they found silver
13    kind of accidentally, according to the story, a guy
14    named Charles McMillen and Theodore Harris.  It was in
15    1876.  1877 they had a Post Office, which, by the way,
16    Post Offices back then were not quite the structures
17    they are today; a little more informal, you might say.
18    At its peak there were about 1,000 people there, and
19    its peak came and went after about 1882, when Geronimo
20    attacks.  So they had hostile Apaches in the area, had
21    an attack, people holed up in the mine, fought off the
22    Indians, but basically moved out, silver plate out, and
23    by 1886 it was a ghost town with one resident.
24        The town itself is about 10 miles as the
25    crow flies to Segment 2, to the closest part of
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 1    Segment 2, but you've got to go over the Apache Peaks,
 2    which is a small, pretty rugged range of mountains, and
 3    then down into the very deep canyons of Segments 2 and
 4    3.  And it's about a 20-mile drive along the current
 5    route of U.S. 60.
 6        So it's not on a river.  Also, the
 7    silver there was taken to Florence.  So that's where it
 8    was processed, according to the records that I read,
 9    which Florence, again, Mr. Henness will tell us, is
10    not located on the Salt River.  So there was no reason
11    to be taking the Salt River to ship your materials
12    out.  Most of the other mines were processing to the
13    east anyways.  So that's what I know about
14    McMillenville.
15        And as I have said other times in my
16    direct testimony and cross-examination, Segment 5s are
17    not conducive -- Segments 1 through 5 are not conducive
18    to very heavy loads in deep draft boats or to upstream
19    travel.  There are instances where people did work
20    their way upstream.  It was arduous, and that's how
21    they described it in the historical records.  But the
22    kind of loads that would be taken from a mine or to a
23    mine to supply, it would be very difficult to divide
24    those loads up into the number of small boats that you
25    would need to get it somewhere.
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 1        So as opposed to a wagon that could take
 2    tons of materials and a small boat that might take
 3    1,000 pounds of materials, you would need far more
 4    personnel on the river in a much more challenging
 5    environment, and you still have got the upriver travel.
 6    So this is something that I've said over and over and
 7    gets lost, as if I'm saying something different.  So
 8    the State is not claiming that the Upper Salt River is
 9    conducive to travel with heavy boats that have deep
10    drafts.
11        I would also like to make a comparison
12    at this point to what happened in Yuma on the Colorado
13    River.  Still on Slide 7 here.  Is that it did have a
14    steamboat industry, as we saw from Dr. Lingenfelter's
15    book, that started relatively early on in its history,
16    and that river boat history died.
17        And why did it die?  Because the
18    railroad arrived and because canals were built across
19    the river, and it was not conducive to that kind of
20    traffic.  Now, you compare that to what happened along
21    Phoenix, where it didn't have a long period between its
22    founding and between the time period when diversion
23    dams came, water was taken away, and the river was
24    obstructed to certain kinds of traffic, and the
25    railroad came.  So there just wasn't that time.


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(10) Pages 4521 - 4524







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 21
May 17, 2016


Page 4525


 1        So what killed it in Yuma is very likely
 2    what killed the possibility in the Segment 6 near the
 3    Valley of the Sun.
 4        BY MR. SLADE: 
 5  Q.   Jon, before we move on, there's been some
 6    speculation about when the river was fully diverted,
 7    and I would like to return back to the Kibbey Decree,
 8    which gives us some definitive information about that,
 9    and that is a Lower Salt Exhibit 006.  And this is the
10    decision by Judge Kibbey that was handed down
11    March 31st, 1892.  But if you could turn to Page 10
12    there that has the yellow tab, and I'm going to read
13    starting on "The plaintiffs."
14        "The plaintiffs further allege that on or
15    about the 1st day of January, 1887, being long
16    subsequent to the appropriation and use by them and
17    their grantors of the several quantities of water
18    hereinbefore mentioned, the Arizona canal company,
19    defendant in violation of the plaintiff's rights
20    entered upon the river at a point above any of the dams
21    and ditches of plaintiffs and about twenty-eight miles
22    east of the city of Phoenix, and by means of a dam
23    constructed by it across the river, there, capable of
24    holding all of the waters flowing in the river, and by
25    means of a canal commencing at the dam and running
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 1    thence northwesterly, of a size sufficient to carry all
 2    the waters flowing in the river during a dry season at
 3    a time when the water is needed by the plaintiffs,
 4    diverted and turned out of the river a large quantity
 5    of the water of the river, and by such diversion
 6    prevented the water from reaching the ditches of the
 7    plaintiffs, and had diminished the quantity of water to
 8    such an extent that the plaintiffs and each of them was
 9    prevented from procuring a sufficient supply of water
10    for their crops aforesaid, whereby such crops are now
11    suffering and are in immediate danger of actual
12    destruction."
13        Did I read that correctly?
14  A.   Yes, you did.
15  Q.   So based on that, is the 1st day of January
16    in 1887 when the plaintiffs here are claiming that
17    their downstream ditches can no longer receive water?
18  A.   Yes, it is.
19  Q.   Okay.
20  A.   Are we done with that?
21  Q.   And my follow-up question is, if downstream
22    ditches could no longer receive water, would that be an
23    indication on how navigability might be affected in
24    that similar reach?
25  A.   Yes.  You need water to navigate.
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 1  Q.   That's it on that.
 2  A.   The only other thing I learned from there is
 3    I feel better about my own sentences.  That was a long
 4    one.
 5        CHAIRMAN NOBLE: We only have lawyers in
 6    the room.  There are no judges here.
 7        BY MR. SLADE: 
 8  Q.   I won't tell Mr. Katz.
 9  A.   There's a theory that's been advanced, as we
10    move to the next slide -- this is Slide 8. -- is that
11    if the Salt River were navigable, there would be
12    commercial shipping.  There would be some kind of
13    industry there.
14        And if the river were still in its ordinary
15    condition, ordinary and natural condition, you could
16    start to make that argument.  But we know, from the
17    material I just showed you and what we've heard over
18    the last several months, the Salt River, where people
19    were, was not in its ordinary and natural condition.
20        Shipping industries typically rely on, from
21    the kind that have been mentioned by the opposing
22    experts, big boats and big loads.  And I think if we
23    had stipulated to this, we could have shortened our
24    hearings, perhaps by two weeks, maybe more; similar to
25    upstream boating.
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 1        As you'll see in one of the accounts later,
 2    where they did pull boats upstream, taking boats
 3    upstream is an arduous task.  And I think that's one of
 4    the valuable things that we learned from Dr. Newell's
 5    testimony as well, from his work in the Southeast USA,
 6    where he talked about, you know, it taking weeks to
 7    winch and pull and drag boats back up the rivers that
 8    he was familiar with, rivers that were navigable.  It's
 9    an arduous task, not easy to be done at all.
10        And so we said, when we presented
11    information, that particularly Segments 1 through 5
12    were not conducive to very large boats carrying very
13    heavy loads or going in the upstream direction.
14        There might be navigation along an ordinary
15    and natural river if there were population centers from
16    which to go to and from or if there was a market at the
17    downstream end.  That was not the case, not by the time
18    the river had been obstructed and diverted.
19        If you look at where the sources were of
20    materials, you had ranching areas in the Segment 3 area
21    on the Tonto Basin, and their primary market was in
22    Globe.  In the Phoenix area, Phoenix/Tempe, their
23    markets were typically to the north, Wickenburg,
24    Prescott.  The river doesn't go there.  Well, you can't
25    take the Salt River to Prescott.  So it is no surprise
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 1    that anyone wasn't out there trying to ship things via
 2    river to a place where the river didn't go.
 3        The other reason there might not be
 4    commercial shipping is the cost, and, again, as we
 5    said, upstream travel is cost.  And I think that if you
 6    take Mr. Gookin's economic analysis on face value, he
 7    showed that it was expensive and there were other
 8    alternatives that were less expensive.
 9        There's a risk factor that I discussed before
10    in terms of putting materials on water in small boats.
11        So you have to ask yourself, if this is a
12    true principle, that all rivers that could be navigated
13    have commercial shipping industries, ask yourself,
14    well, let's look at some other rivers that have been
15    found navigable and see.
16        Well, let's start big.  Mississippi River, is
17    there a commercial shipping industry?  Moving on to
18    Slide 9 here.  Yeah, there is.  Of course there's
19    ships, barges that run up and down the Mississippi
20    River, and there's also the Corps of Engineers that
21    operates locks and dredges in order to keep it in that
22    navigable condition.  But there's also highways and
23    railroads that run across, run parallel to the
24    Mississippi River.  They haul material, probably more
25    tonnage, that goes parallel.  So that there are other
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 1    reasons -- what we learned from that, there's other
 2    reasons for choosing to send material either by boat or
 3    by other means, rail or truck, wagon, foot, whatever.
 4        You see the same thing along the Missouri
 5    River and the Colorado River.  There was originally a
 6    shipping industry, until it was interrupted by man's
 7    altering the form of the river; but then in the upper
 8    reaches outside of Arizona that were found navigable,
 9    we don't see any commercial industries.
10        The Weber River in Utah comes down and flows
11    into the Salt Lake.  It was recently found navigable in
12    a recent lower court decision, and absolutely no
13    commercial shipping industry.  There were some
14    previously, prior to that case being taken on, no
15    records.  And during the course of the historical work
16    that the proponents of navigability found, the
17    historian at Weber State found that there were a few
18    instances of transporting logs.  And what they would do
19    is they would log during the winter right by the river,
20    stack up the logs, float them down in the spring
21    runoff, whenever that came.  And that was it.  There
22    was no other kind of shipping, if you will, on that
23    river.
24        Similarly, on the John Day there were some
25    brief commercial boating exercises that went on for
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 1    portions of the river, but not all of the river and not
 2    all of the portions that were found navigable.
 3  Q.   And the Weber River is in Utah and the John
 4    Day is in Oregon; is that right?
 5  A.   Yes, that's correct.  John Day is a tributary
 6    to the Columbia, I believe, or the Snake.
 7        The Mosquito Fork River, a river that we
 8    worked on up in the state of Alaska, in which the State
 9    was arguing with the Federal Government over title.
10    And the Federal Government, the day before the trial,
11    withdrew its claim and allowed the State to exercise
12    its rights, thereby admitting that the river was
13    navigable.  No commercial shipping industry on that
14    river, very small, a lot of characteristics to some
15    parts of the Salt River in terms of its depth and the
16    presence of rapids and the kinds of tools that we can
17    use to look at to determine whether it was navigable or
18    nonnavigable.  And similarly for the Umpqua, the Rogue,
19    and Salmon Rivers, other western rivers which did not
20    have this upstream/downstream, large boat, heavy
21    tonnage, deep draft type of navigation.
22        So it's just simply not true that those kind
23    of industries exist on every river that's been found
24    navigable.
25  Q.   Jon, and on the Salmon River, that's a river
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 1    where there was, am I correct, downstream boating, and
 2    the boats then were sold at the end of the trip?
 3  A.   That's correct.  They used something called a
 4    sweep scow.  They would knock together the boat, haul
 5    up loads, and they would stop at various communities,
 6    because there were a number of communities along there,
 7    and basically trade their way down the river and get
 8    down to the bottom and either sell the boat for lumber
 9    or sell it as a boat; but they wouldn't take their boat
10    back up the river.  They would themselves go back up
11    the river by one means or another, build another boat,
12    and repeat the trip.  And, again, these were seasonal
13    type trips that went when the river was flowing.
14  Q.   Okay.  And if we could just pause there, I
15    believe Mr. Gookin did a little work to try to find if
16    the Salmon was navigable; and based on his work, he
17    found that it was not.  So I just want to point out for
18    the record here.
19  A.   My recollection was he said he couldn't find
20    that it was navigable.  I don't know that he
21    definitively said it wasn't.
22  Q.   Okay.  So this is 26 Idaho 745, Supreme Court
23    of Idaho decision, Callahan v. Price.
24        And, Jon, if you just turn to where it's
25    marked.  That's pin cite 735, the blue tag.


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(12) Pages 4529 - 4532







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 21
May 17, 2016


Page 4533


 1  A.   I have it marked as [7][8].
 2  Q.   You see the blue tag there?
 3  A.   I do.
 4  Q.   Okay.  And let me know if I'm reading
 5    correctly.
 6        "The Salmon river is a navigable stream, and
 7    is therefore a public highway belonging to the state
 8    upon its admission to the Union, and may be used and
 9    disposed of by the state subject only to the rights of
10    the public in such waters and to the paramount power of
11    Congress to control their navigation so far as may be
12    necessary for the regulation of commerce among the
13    states and of foreign nations."
14        Did I read that correct?
15  A.   Yes, you did.
16  Q.   So that's stating that the Salmon River in
17    Idaho is a navigable stream?
18  A.   Yes, it is.
19  Q.   Also long-winded by a judge.
20        CHAIRMAN NOBLE: Mr. Slade, can we take
21    a break at this point?
22        MR. SLADE: Sure.
23        CHAIRMAN NOBLE: Let's take 10 minutes.
24        (A recess was taken from 10:03 a.m. to
25        10:14 a.m.)
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 1        CHAIRMAN NOBLE: Are we ready to go back
 2    on the record?
 3        Mr. Slade.
 4        MR. SLADE: Okay.
 5        CHAIRMAN NOBLE: Jon, you're up.
 6        BY MR. SLADE: 
 7  Q.   Okay.  Jon, I think you're on Slide 10 of
 8    your PowerPoint?
 9  A.   That's correct.
10  Q.   Okay.
11  A.   So another theory that we've heard is that if
12    the river is navigable, then it will be the preferred
13    mode of travel.  And I think things I've already said
14    kind of poke a hole in that.
15        I would just like to point out, by example,
16    when the Mormon Battalion left Council Bluffs, Iowa,
17    and they came out and they came through Arizona, and
18    we've heard a little bit about their trips along the
19    Gila and whatnot, I just would like to point out that
20    they had the first 160 miles or so along the Missouri
21    River and they didn't boat it.
22        So, clearly, there are other factors that go
23    into whether you decide to boat the river or not, and
24    I'll just refer back to my --
25        CHAIRMAN NOBLE: Could I get you to
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 1    repeat that?
 2        THE WITNESS: Sure.
 3        CHAIRMAN NOBLE: Mr. Mehnert was
 4    whispering in my ear, and I wanted to hear what the
 5    Mormon Battalion did.
 6        THE WITNESS: Well, I told you what they
 7    didn't do, is they didn't float the Missouri River.
 8    They walked alongside it for about 160 miles from
 9    Council Bluffs down to Kansas City and then they took a
10    right and came across the plains.
11        CHAIRMAN NOBLE: That's what I wanted to
12    hear.
13        THE WITNESS: And, presumably, that's
14    the reason, is they were rolling wagons at the start
15    and they were going to roll wagons for a long ways, and
16    that's the reason.  We don't really know why they
17    didn't, but they didn't.  So on a clearly navigable
18    river, they chose not to do it, so not necessarily the
19    preferred mode of travel.
20        I can probably go on with lots and lots
21    of other examples, but we'll move on to Mr. Hayden's
22    log float.  And there are a couple of reasons to come
23    back to this trip.  This has been discussed a lot.
24        BY MR. SLADE: 
25  Q.   And let's go over some of those reasons
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 1    initially, Jon, because from my understanding, and
 2    correct me if I'm wrong, have there been any accounts
 3    of commercial logging consistently or at all on the
 4    Salt?
 5  A.   We know of no log floating industry on the
 6    Salt.
 7  Q.   So why are we worried about Hayden's log
 8    trip?
 9  A.   I think it tells us some things about the
10    river, where this occurred, and it also weaves in and
11    out with the other information that we can gain about
12    the river, where they were, and what people were doing
13    at the time.
14        So I want to focus on the things that are
15    important.  And, again, this is one of the ones that we
16    counted as a failure, so it's surprising that we're
17    spending so much time on here, but I think we learned
18    some lessons about how different folks are considering
19    evidence, the record, et cetera.
20        To basically recount, they left -- Hayden and
21    his party left the Phoenix area, traveled up to what's
22    called the headwaters of the Salt River, and came on
23    down.  There's a distance estimate in the paper report
24    of something like 200 miles, and we had discussions of
25    whether the newspaper really was accurate about
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 1    200 miles or not.  In my original testimony, I said I'm
 2    not suspecting that the 200 miles was a precise
 3    estimate, given the kinds of maps that were and weren't
 4    available at the time; but I did note that 200 miles
 5    would put you into New Mexico and -- if it was as the
 6    birds fly.  And along the river, it puts you well out
 7    of the Salt River.  You're up on either the White or
 8    the Black at that point.
 9        And since that time and listening to the
10    others talk about -- the other experts talk about this
11    account, I've gone back and spent more time looking at
12    the chronologies and what the newspaper articles
13    actually say.  There are a couple of other articles
14    that some folks brought in and -- brought in and put in
15    the record and provided a little more light on what
16    happened there.  So I thought I would share what I
17    learned.
18        Again, why do we think this was on the White
19    or -- why do I think this was on either the White or
20    the Black River?  Probably the White River.  One, the
21    account specifically says they went to the headwaters
22    of the Salt River.
23        The headwaters of the Salt River are up in
24    the White and the Black area.  The trip distance, as I
25    mentioned, it was a long ways.  To miss the estimate,
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 1    say 200 miles, and think that you're in -- the two
 2    suggestions we've heard, that they were in the Sierra
 3    Anchas.  Well, that's about 40 or 50 miles upstream of
 4    Phoenix or upstream of the Arizona Dam, Segment 6, or
 5    Fort McDowell, where they started from.  That's a
 6    pretty bad estimate at that point.  There was also a
 7    suggestion that they might have been in the Mazatzals.
 8    That's even closer.  And, again, that would be a bad
 9    estimate.
10        And then we find some very specific things.
11    If you look at Dr. Littlefield's report, on Page 18, he
12    has the sentence "They were to float logs to Hayden's
13    Ferry via the White and Salt Rivers."
14        Seems like that would have answered it right
15    there; that they were on the White and Salt and that
16    was their intent.
17  Q.   So, Jon, Dr. Littlefield actually concluded
18    that they started on the White River?
19  A.   His report says that.
20  Q.   Okay.  But you didn't see that before, and
21    this is the first time you're bringing that to
22    testimony?
23  A.   That's correct.
24  Q.   Okay.
25  A.   I think the Sierra Anchas and the Mazatzals
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 1    would be better known to the residents of Phoenix.  The
 2    people who were reading this paper were more likely to
 3    call those out, rather than the headwaters of the Salt
 4    River.  Again, they made -- they said they got
 5    upstream, they felled a tree, made a canoe, and started
 6    to float on down.
 7        If you look along the river, what you don't
 8    see are big pine logs along the riverbed, until you get
 9    up into the White or the Black.
10        Furthermore, if they were traveling down from
11    a lower point, say, starting in Segment 3 or 4, then
12    their descriptions of the river don't fit with what was
13    encountered by other trips.  They concluded -- for
14    instance, the Meadows and the Burch trip and the other
15    trips that started in the Tonto Basin and came down to
16    Phoenix, nobody describes the kinds of conditions of
17    being, you know, tortuous river channels, blocked by
18    boulders, unable to get logs through.
19        If you've been on those reaches, which I
20    have, in the upper parts, one thing you don't see in
21    Segment 2 or 3 are big piles of logs or natural log
22    jams from logs floating down.  Occasionally you'll find
23    a log wedged in someplace.  But you don't see that.
24    And in the historical accounts, several of them
25    specifically call out the fact that we did not see
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 1    loads of debris, flood debris, wedged along the river
 2    corridor.  It was lacking that.  So those are
 3    inconsistent.
 4        There was a suggestion that the narrow canyon
 5    that stopped the trip -- I think this was
 6    Mr. Burtell. -- occurred in the Tonto Basin.  And he
 7    pointed at, my recollection from his testimony, an area
 8    in the Tonto Basin from the old map on the USGS.  I
 9    think this was the 1904 map or 1909 map.  At this area
10    right here that I'm showing on the screen as being,
11    potentially, a narrow area.
12        In other words, if you look at that and
13    measure it, that stream width right there is about
14    100 feet wide.  The floodplain between the contours is
15    about 650 feet wide.  And that's very inconsistent with
16    a canyon narrow enough to have stopped the logging
17    trip.
18  Q.   And that's Slide 13 that you're talking
19    about?
20  A.   I skipped ahead there to Slide 13, correct.
21        We also have these maps downstream in
22    segments -- underneath the footprint of Roosevelt and
23    then downstream all the way to Segment 5 and below.
24    And we don't see on those topo maps any tight canyons
25    like that that show up in the maps drawn by the U.S.
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 1    Geological Survey.  They simply don't exist.
 2        It also says that the narrow canyon was a
 3    long way from the start of their trip.  So if you're
 4    going to argue that they either started it on the White
 5    River and came down and got stuck in Segment 2 or 4,
 6    then I guess that you're admitting that there was a
 7    successful boat trip that went from those headwaters
 8    all the way down to that point where they got stopped
 9    or it was successful to that point, which I don't
10    think that they're -- the other side is really trying
11    to say.
12        There's another point.  We got a little more
13    information, and we move to Slide 12 here.  Is that --
14    this is a book entitled Charles Trumbull Hayden
15    Pioneer -- Charles Trumbull Hayden, Pioneer, by Carl
16    Hayden, his recollections.
17        If we look at Page 42, he says that the trip
18    was suggested by Logan, who was a Hayden employee,
19    employed at Fort Apache, which is on the White River,
20    and that he had previously boated the White and Salt
21    River from Fort Apache to Tempe during the spring
22    runoff.
23        And, also, it says that the trip was
24    occurring in late June there.  And that later he says
25    "These are the reasons we decided that we would forego
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 1    any further log floating, because the logs would lodge
 2    in the canyon."  And I believe that to be Segment 1.
 3    And the log floats were only best at high water and
 4    during the flood.  So you had to float them down at
 5    high water, but when it was high water, there wasn't a
 6    good place to catch them.  So when they got to Tempe,
 7    there wasn't a good place to put up a boom to catch
 8    them, and so they tended to float on past.  So he gave
 9    us his reasons why he didn't like that.
10  Q.   And I'll pause you for a second, Jon.  That
11    Charles Trumbull Hayden excerpt is in evidence as C054
12    Part 392.
13  A.   That's correct.
14  Q.   And that includes a new boating account, and
15    you'll talk about that later?
16  A.   I will, Mr. Logan's trip.
17        There's -- in these additional articles that
18    came out, one from June 28th, 1873, in the Arizona
19    Weekly Miner, it had this quote.  It said "We had hoped
20    that the Salt River would be found navigable for saw
21    logs, but the recent unsuccessful attempt to drive log
22    down that plunging stream shuts off all hope of seeing
23    a Navy yard at Phoenix.  There is, to be sure,
24    sufficient water to float the largest pine log, but the
25    boulders in very narrow canyons forbid it."
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 1        And then he goes on to say "Perhaps below the
 2    canyons forests may exist."  And that's the sentence
 3    that struck me right there; that he's saying that,
 4    well, you know, below these canyons maybe there are
 5    going to be additional forests.  So if you assume for a
 6    second that he was starting in the Sierra Anchas and he
 7    was saying, "Well, below the canyons, below the Sierra
 8    Anchas, there might be forests," then that would mean
 9    he was suggesting that there's probably forests in
10    Segment 6, which is ridiculous.  So he can't mean that.
11  Q.   That's the Phoenix Basin?
12  A.   Correct.
13        So what are the canyons that he's talking
14    about where there might be forests below that?  Well,
15    below the canyon that runs along the White in
16    Segment 1, there might be forests below that, and, in
17    fact, there were forests in the upper ends of the
18    Sierra Anchas, and they used those sources of lumber in
19    the construction of Roosevelt.
20        So the fact that Mr. Hayden is saying he
21    thinks that maybe there might be forests below the
22    canyons also pretty much clearly slams the door on the
23    fact that this was anywhere else but starting in the
24    headwaters.
25  Q.   And, Jon, we've also heard testimony, is it
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 1    right, from Alex Mickel about Segment 1?
 2  A.   Yes.
 3  Q.   And did he state that Segment 1 has some
 4    severe constrictions?
 5  A.   He does.
 6  Q.   So would it be consistent with his testimony
 7    to believe that the logs got constricted either on the
 8    White or potentially Segment 1?
 9  A.   That makes a lot more sense.
10  Q.   And the State isn't claiming that Segment 1
11    or the White is navigable?
12  A.   That is one of the reasons, yes.
13        And if we move on a little bit more, you say,
14    well, let's think about this trip home, and we had some
15    discussions about this, and I'm moving now to Slide 14.
16        So we know from the newspaper accounts that
17    Mr. Hayden came back through Fort Apache, San Carlos,
18    and then on down to Tucson.  So if he were in the
19    Sierra Anchas, if that's where his trip started, that
20    would mean that he would have to go an additional, oh,
21    60-some miles through hostile Apache country and very
22    rugged terrain to get over to Fort Apache and then to
23    start the trip down towards San Carlos, which would,
24    again, be a very tortuous journey that we've heard
25    testimony about from other descriptions at the time;
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 1    rather than just simply come down the Sierra Anchas to
 2    the Tonto Basin, off through Globe, and down to
 3    Florence, which would be a shorter, easier route,
 4    through less hostile territory; or if, as it was
 5    claimed, he was in the Mazatzals, then to go to Fort
 6    Apache would even be a longer journey and further out
 7    of his way, and it seems ridiculous to assume that's
 8    where he went.
 9  Q.   So it's your belief that on Slide 14
10    Mr. Hayden took the red route, or something similar,
11    from Fort Apache to San Carlos, and I believe it says
12    in the account to Grant as well and then down into
13    Tucson?
14  A.   All of the facts suggest that that's where
15    that trip started, up in that area, and they moved on
16    down.  And I think that if you're familiar with the
17    river and you've looked at the river and you've been on
18    the ground in the river and seen those areas, that
19    makes the most sense.
20  Q.   So would it also be true then that the
21    failure of the canoe, the log canoe, would have
22    occurred either on the White or in Segment 1?
23  A.   Yes.  And just one other little stray fact
24    there.  I think we heard some testimony that the wooden
25    canoe had been destroyed.  The accounts that I read
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 1    said that the boat had overturned and they had lost
 2    gear, but the canoe itself was still intact.  There may
 3    be an account that I haven't seen.  But they just found
 4    it too difficult to get down the river with the logs.
 5  Q.   And that's also consistent with Mr. Mickel's
 6    testimony that Segment 1 has more intense and frequent
 7    rapids than anything downstream?
 8  A.   Yes.
 9        So what we learned from this account, one of
10    the big takeaways here and the reason we want to talk
11    about it, one is because we learned a little bit about
12    this Logan account that we're going to talk about and
13    the fact that it had been previously navigated before.
14        We learned that they made it some distance up
15    there and six guys in a dugout canoe or some guys in a
16    dugout canoe and the other one's walking.  We know that
17    it was -- the trip was pronounced a failure, and we
18    know a little bit about where they were located.
19        The other thing is, you know, as you think
20    about these things and you're a river boatman, and I do
21    a little bit of that, and you go, well, the fact that
22    it says that their boat -- or their dugout canoe
23    overturned and they lost some gear, and I started
24    thinking about that in terms of how do you lose gear in
25    a river.  Well, the river needs to be sufficiently
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 1    deep.
 2        So we think about these statements in light
 3    of what's coming up next when you talk about rating
 4    curves.  So if the river is really inches or just a
 5    foot deep and that's the typical depth, I don't know
 6    how you lose gear in such kind of depths.  It seems
 7    like where I've been in shallow water and stuff has
 8    fallen out of the boat, I stood up, I looked down at
 9    the water, and I picked up the stuff.
10        So it kind of suggests that there's a
11    deeper river here, or at least there's parts of the
12    river that are sufficiently deep, and probably not just
13    the pools that are deep, because you tend not to lose
14    stuff in the pools because you're floating along
15    placidly.
16        So it's a little piece of information that
17    you get there that weaves in together with all the
18    other accounts and what we know about the river to
19    paint this picture of what we're seeing.
20  Q.   And would it -- could it be a flood in June
21    of 1873?
22  A.   Well, it could be, but they don't say
23    anything about that.  They describe the difficulties
24    and the shallow water, and I think if your reason for
25    not getting down were the fact that it was a dangerous
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 1    flood, you would say something about the rapids and
 2    the, you know, harrowing rapids or things like that,
 3    the kinds of terms that they liked to use back then;
 4    and they don't.
 5  Q.   June is a low water month, right?
 6  A.   It is, and that would be the other factor.
 7    Typically, June is low.  And, actually, May, June and
 8    July and early part of July are fairly untypical times
 9    to have storms.
10        Everybody had enough of Mr. Hayden?
11        So why weren't there commercial log floats?
12    I think Mr. Hayden described that and talked about they
13    got caught up and we needed to float them in the flood
14    times and then it was difficult to catch them at the
15    bottom.
16        The other thing you need to look at when
17    you're considering that, and I recommend the Commission
18    do that, is think about where the markets were relative
19    to the trees.  So if you're going to float logs
20    downstream, and they get to where?  They get to the
21    Tonto Basin?  Well, we had logs, and to take them
22    where; to Globe?  There's logs already in the Peaks
23    around Globe, so they had their own source that was
24    closer by to the mining industry there, Apache Peak and
25    whatnot that are up in the pines.


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(16) Pages 4545 - 4548







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 21
May 17, 2016


Page 4549


 1        Downstream of the Tonto Basin there's not
 2    much until you get to Phoenix, and certainly I think
 3    Mr. Hayden's enterprise indicated that they were
 4    looking for logs.  However, the railroad got there
 5    relatively soon and so there was an alternative source.
 6        And if you're bringing them down to go to
 7    Prescott, well, Prescott also has its source of logs.
 8    Tucson, likewise, had the mountains around it.
 9    Flagstaff is surrounded by pines.  So the need was
10    really Phoenix.
11        And yet they didn't, and Mr. Hayden described
12    why; because the canyons upstream were tortuous and you
13    could only come down at a certain time of year and it
14    would be difficult to catch them.  And, added into
15    that, we've got these irrigation dams.  And we know
16    from one of the accounts of the Verde, where they were
17    going to float pieces of Fort McDowell on down, that
18    they decided not to do that because they were worried
19    about damaging the dams.  So floating logs would have
20    been prevented by these diversion structures, which
21    were already crossing the river as early as 1867.
22        Mr. Burch -- and his account we'll get to in
23    a minute. -- described that the main difficulty that he
24    found in getting logs from the Tonto Basin area down to
25    Phoenix was getting the logs to the river.  So they
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 1    note that they were not adjacent to the river.
 2        So some of the things that we learned from
 3    the Weber River case, because it was decided primarily
 4    on the basis of these intermittent log floats.  So I
 5    talked to Dr. Sara Dant, who is in the history
 6    department at Weber State, via phone to find out, you
 7    know, what went on in that case.  And she said that it
 8    was log floating was the main evidence of navigability;
 9    that there was no other kind of commercial historical
10    boating or any kind of historical boating for any kind
11    of purpose, travel, recreation, whatever.  And the
12    Weber River is very scantily traveled, even today, has
13    some seasonal use by kayakers, a lot of rapids.  All
14    the travel is in the downstream direction, most people
15    in hard-shell kayaks.  There's really no modern
16    recreation industry out there at all.
17        Interestingly, despite the fact that the case
18    was in Utah, nobody had brought up the Utah Special
19    Master as being any kind of a directive for being
20    considered on the Weber River.  They considered it on
21    its own merits.
22        But what was interesting to me was that
23    besides the fact that it was just spring floating of
24    logs, is that she said, well, the log floating
25    business, she said it was only done where the river
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 1    flowed directly to the railroad.  In her research of
 2    log floating in the West, is that if you could get the
 3    logs to the railroad, the railroad would take them, but
 4    they didn't want to haul them.  They didn't want to
 5    pick them up and haul them to the railroad, and, also,
 6    where you could roll the logs directly into the river
 7    at the start.  They didn't want to haul at either end,
 8    otherwise it became not very cost-effective.
 9        So the river might have been conducive, but
10    if you couldn't get the -- roll the logs in and you
11    couldn't load them right onto the rails afterwards,
12    they wouldn't do it, because hauling by land was
13    extremely expensive.  In fact, she said that in Utah,
14    once the railroad arrived, it was still cheaper, less
15    expensive, to bring logs in from the Pacific Northwest
16    than it was to use the local sources floated downriver.
17        And then after 1930 the railroad altogether
18    stopped taking logs that had been floated, for quality
19    reasons.
20        So we learned a little bit more about log
21    floating, the basis of.
22  Q.   Jon, are you aware of a piece of evidence in
23    the record called the Arizona Department of
24    Transportation Study of Transportation in Arizona,
25    something to that effect?
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 1  A.   Yes.
 2  Q.   Do they say anything about a bridge that was
 3    built over the Gila?
 4  A.   They did, and that it was a bridge built over
 5    the Gila and it was in the time period after the
 6    railroad had gotten there, and they were using redwood
 7    logs.
 8  Q.   Where do you get redwood logs?
 9  A.   Well, not in Arizona.  You can get them in
10    California, primarily, is the closest source.  So
11    somebody was shipping in logs for that construction,
12    rather than using logs that were available locally.  So
13    the railroad was actively engaged in shipping lumber
14    around the West.
15  Q.   Do you remember if that bridge was built in
16    1885?
17  A.   That's my recollection.
18  Q.   And that's the same time that Burch took his
19    trip down the river?
20  A.   Yes.  It's after Hayden's in 1873, but it's
21    about the same time as Burch and Meadows two years
22    before took their trips.
23  Q.   So after Burch comes down the river and says
24    the undisputable conclusion is that logs can be
25    floated, in 1885, that same year, they're building a
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 1    bridge in Gila with lumber from California?
 2  A.   That's right.  That's right.  So it's kind of
 3    a good idea that came late.
 4        So I'm moving on, finally, to the Hamilton
 5    account, which was in January of 1879.  We can go a
 6    little faster through this one here.  But, again, this
 7    came up, and there's a couple of things that are
 8    important to grasp hold of and think of, again, as you
 9    consider all these accounts together and what they mean
10    in their aggregate, rather than individually.
11        One criticism we heard, they said that the
12    account doesn't mention the Salt River, so, therefore,
13    it didn't occur on the Salt River.  The account says
14    they built a boat in Phoenix and they floated to Yuma.
15    And we heard this a number of times when I was being
16    cross-examined, the fact that they didn't -- it says
17    they started in Phoenix, and there was a suggestion
18    made that, well, maybe they started in Phoenix and they
19    hauled their boat over land, down to the Gila River,
20    and then started their trip there.
21        And I find that to be not a very satisfying
22    or logically reasonable argument, because Phoenix is
23    right on the river.  And in many cases they conclude
24    that, well, goods from Phoenix could then be floated
25    down to Yuma, or in some of the cases they concluded
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 1    that, which would be an odd thing to say if you
 2    couldn't actually do that from Phoenix.  And they might
 3    say, well, in conjunction with land travel, you could
 4    get the things to Yuma.
 5        But then from a hydrologist's perspective,
 6    too, if the reason that they couldn't float from
 7    Phoenix was that the Salt River wasn't suitable to
 8    navigation, then I think the opponents then are arguing
 9    that the Lower Gila River was navigable because that's
10    where the boating occurred; and I don't think that
11    that's the position that they want to take.
12        And if they were boating successfully on the
13    Gila River part, but not the Salt, then where did the
14    water come from that they were boating on on the Gila?
15    Because we've heard testimony, and I agree with it,
16    that the majority of flow on the Gila River downstream
17    of the confluence with the Salt comes from the Salt.
18        So if you're able to boat from the Gila,
19    you're able to boat from the Salt.  That's the most
20    logical conclusion.
21  Q.   And you had mentioned earlier on a slide some
22    reasons why freighting didn't occur.  Do you recall
23    that?
24  A.   I do.
25  Q.   Is this an example of three men who just went
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 1    from Phoenix down to Yuma that actually talked about
 2    potentially starting a freighting business from Phoenix
 3    down to Yuma with produce?
 4  A.   Well, the editor or the writer of the trip
 5    said that it's perfectly practical for navigation, and
 6    then they talk about one spot on the Gila that it was
 7    narrow.  But they did draw some conclusions.  Either
 8    them or the people that wrote the article, the person
 9    that wrote the article, made those conclusions.  And
10    they, they themselves, made an assessment, based on
11    their trip, that if you had a boat that drew 2 feet of
12    water, you could easily float it down to Yuma.  2 feet,
13    which means that the river had to be deeper than
14    2 feet; significantly deeper if you believe some of the
15    arguments about differences between draw and operating
16    draw.
17        And they themselves called it a success,
18    which I think is another thing we need to carry from
19    this study, is we've heard some testimony and criticism
20    that say that, you know, the observations of the people
21    at the time are critically important to look at.
22        Well, here's an observation from a person who
23    is in a boat going down the river, and he calls it a
24    successful trip.  So I would say that that contemporary
25    observer believed it to be successful, and he made
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 1    these comments.
 2        There's also a suggestion that the trip was
 3    made on a flood.  Well, nothing in the account says
 4    flood.  They don't describe any flood conditions;
 5    nothing in the paper that says flood.  And the evidence
 6    that it might have been on a flood consists of two
 7    weeks later the Gila River was in flood.  Well, that's
 8    interesting, but two weeks later is not when this is
 9    occurring, and there's no evidence that the Salt was in
10    flood.
11        Floods peaks on the Salt and the Gila rarely
12    coincide, and a two-week offset doesn't mean much at
13    all.  There was some information presented, I think by
14    Dr. Littlefield, that the temperatures were very warm
15    in January to March of that your; therefore, it
16    probably had an early snowmelt and they were on
17    snowmelt.  Again, nothing like that in the account.
18    They don't describe high water conditions or anything
19    along that.  So we have no evidence, and the fact that
20    it's warm correlates extremely poorly to a specific
21    flow rate that would be considered a flood.
22        And then I note, too, that quite often when
23    we have an account where somebody successfully made it,
24    we see this same criticism; that, oh, it was probably
25    on a flood.  Yet, at the same time, they're saying
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 1    boating during floods is dangerous because of the high
 2    velocities and other conditions that might exist.
 3        So it's a self-contradictory position to say,
 4    well, the boating accounts happened in floods, but the
 5    floods are really dangerous, and these people don't
 6    describe any problems.  So it seems like you have to
 7    pick one or the other, and I'll go with the facts that
 8    are in the account, that don't mention anything to do
 9    with floods.
10        Very likely, if it happened during January,
11    as you can see from the chart behind you, that it was
12    during a period of above the median daily flow, let's
13    say, for the median annual daily flow.  And January is
14    one of the months in which flows can be higher than
15    other parts of the year relative to, say, June or July;
16    but, again, that's within the ordinary range and the
17    expected range of wintertime flows.  So that would be a
18    time of year where the depths would be likely to be
19    greater on an ordinary or typical basis.
20        So what did we learn?  The trip happened.  It
21    was a success by their own account.  It's also
22    interesting to note that this trip wasn't noted when
23    they left Phoenix.  So the folks reporting on it report
24    on them arriving, and yet here's another account where
25    something happened on the river and there was nothing
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 1    in the news that said they left today.  So we know that
 2    not all of the accounts are making it into the record.
 3  Q.   Before you move on, Jon, we also know that
 4    the price of the boat was $10?
 5  A.   Oh, thank you.
 6  Q.   And will you use that later when you talk
 7    about economic analysis?
 8  A.   Yeah.  I think that's a nice piece of
 9    information that sews together with some of the
10    accounts, the fact they built their skiff for 10 bucks.
11    And that value seems pretty reasonable.  I just
12    finished reading one of Brad Dimock's books called The
13    Doing of the Thing, which talks about Buzz Holmstrom,
14    who is the first guy to row by himself through Grand
15    Canyon; kind of took the footprint of the Powell trips
16    and rowed it alone.  And he built his boat that he went
17    through the Grand Canyon for about 10 bucks.  So I
18    think that's a good number to have in mind, saying
19    what's the value of a boat that you might build and
20    take on down the river.
21  Q.   And this boat wasn't shipped from a catalog;
22    it was actually built in the Phoenix area?
23  A.   Yeah.  And I think that would be typical of
24    the people of the time who are taking these kind of
25    trips; that they were handy folks and they built their
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 1    own boats.  And you see evidence of that in other
 2    western rivers as well, and we heard that from our own
 3    experts.
 4        So moving along, the James Stewart account, I
 5    just have one or two things to say here.  This is the
 6    account, you recall, the guy who may have been the
 7    superintendent of the stage company.  That was some
 8    evidence presented by the other folks, and it seems
 9    like a reasonable interpretation.  And all we know is
10    that the newspaper in 1880 said he's going to launch
11    his boat on the Salt River tonight.  And that came from
12    the -- that's all we know.
13        So it was a -- the newspaper account was in a
14    later newspaper, and the account itself is 40 years ago
15    today.  So that newspaper was citing some other
16    newspaper, but doesn't say what it was, what the source
17    was at that time, but they were -- it was one of those
18    this is what happened on this day this many years ago.
19        So, again, there's an account that wasn't
20    reported contemporaneously at the time, but it was
21    reported somewhere that we're not -- we don't have
22    access to.  So not all of the accounts -- we don't have
23    all of the accounts as when they occurred.  And had
24    they not published this recollection account, we
25    wouldn't know of it.
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 1        And that's exactly how I reported it in my
 2    testimony, was that it came from this source and it was
 3    40 years later, so...
 4        Could have been a stagecoach -- a stage
 5    ferry.  It's interesting that the stage company would
 6    need a ferry, particularly if the depths that we've
 7    seen in the rating curves are accurate, particularly in
 8    the month of October, when they were planning to launch
 9    it.
10        So normal flow in that month was typically
11    less than 500 cubic feet per second, according to
12    Dr. Mussetter, and the corresponding depth would be
13    somewhere about a foot to 2.5 feet, 2.6 feet, which are
14    easily fordable depths in a horse-drawn ferry.  And it
15    makes you scratch your head and wonder, now, why would
16    they need a ferry if those were the actual depths in
17    October.
18        And I further note that Dr. Schumm suggested
19    that at 20,000 cfs the depths would be a foot.  So even
20    then we would see no need for a ferry, and yet that's
21    what they were doing.  So a few little lessons to learn
22    there.
23        Cotton and Bingham, the only thing I want to
24    say here is that we don't know that they never
25    launched.  Dr. Littlefield said the account said
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 1    they're going to launch tomorrow, they're going to go
 2    to Yuma, and that I had classified that as a success.
 3    I did not.  You can go back and look at the table.  He
 4    was incorrect there.  I classify it as an unknown.
 5        It seems to me that if it was news that
 6    somebody was going to launch, it would be news that
 7    they came to some disastrous end; and we heard nothing
 8    of that.  But we don't know.  That was Slide 18.
 9        And move on to Slide 19, which is Willcox and
10    Andrews in February of 1883.  A few things to learn
11    about this.  Again, this is a wintertime trip.
12    Mr. Gookin had some things to say about this and said
13    that the trip doesn't count or wasn't evidence of
14    navigability because it only went to Joint Head Dam.
15        I had included a map, and I'll show that
16    again here, that it does cover a good chunk of
17    Segment 6.  And, again, it was a Point A to Point B
18    type trip.  They started up at Fort McDowell and they
19    ended up where they wanted to go down to the City of
20    Phoenix, the community of Phoenix.
21        So they went as far -- there's no penalty, as
22    far as I know, in the navigability case law that says
23    you ended your trip where you wanted to and you didn't
24    finish the river.  It certainly tells us something
25    about the river.  And as I mentioned before, we saw no
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 1    evidence that the 6a segment of the river was
 2    substantively different than the 6b segment of it, if
 3    you look at Mr. Gookin's divisions.
 4        There's also a criticism of the trip was on
 5    high flow.  And, again, it was a February flow and
 6    February was typically higher than other parts of the
 7    year, so that's a valid statement.  Although, it's
 8    still within, as far as we know, the ordinary range.
 9        The basis that Mr. Gookin presents for saying
10    that it was on some kind of a flood or something is
11    because it had rained and that because Fort Apache had
12    had 2.46 inches of precip in that month of February.
13        Well, the fact that it rained is interesting.
14    However, one night's rain would not cause a flood on
15    the Salt, much as the same it is today.  And if it did,
16    it would be one heck of a rain, and I think we would
17    see the newspaper reporting on, my goodness, that was a
18    rain we had last night.  It caused flooding all over
19    the valley.
20        And that goes against the fact that they
21    called it a thoroughly pleasant journey.  So I don't
22    think that they were experiencing some sort of
23    torrential landmark rain.
24        We know that this trip occurred prior to
25    February 14th, so the precip total in Fort Apache is
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 1    pretty irrelevant.  We want to really look at the
 2    January total of precip, which would be contributing
 3    more to runoff downstream later, and that precipitation
 4    was only .85 inches, using the same source as what
 5    Mr. Gookin had used.
 6        If you look at the report of major storms in
 7    Arizona by the Arizona State University climatologists,
 8    it only lists one storm of significance in 1883, and
 9    that was in December, ten months later.
10        The velocities, Mr. Gookin went through some
11    effort to figure out that they averaged about 1.8 miles
12    per hour, which suggests that it was not during flood
13    conditions.  That's a pretty slow velocity.  So there's
14    really no evidence in the record that this was a flood.
15        Then it was criticized that the boat really
16    wasn't heavily loaded, and his basis on that was that
17    the fact -- Mr. Gookin's basis was that the fact they
18    didn't have a tent because they were bothered by the
19    rain.
20        Well, it doesn't say they didn't have a tent.
21    It just says they were bothered by the rain.  And if
22    you've ever been camping in the rain, you know that
23    even if you have a tent, rain can be a bother.  Stuff
24    gets muddy, stuff gets wet, folding up wet gear.  Maybe
25    that's just more of an unfamiliarity with camping than
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 1    it is contrary to what kind of gear they had.
 2        Was the boat heavily loaded?  Don't know.
 3    Account does not say.  Certainly it was sufficiently
 4    loaded for their trip.  They probably had some camping
 5    gear.  Who knows what they threw in their boat and
 6    they're bringing in the river or bringing down to the
 7    town.  We don't know.  It was sufficient enough that
 8    they called the trip thoroughly pleasant.  And I would
 9    note that travel is navigation.
10        There was also a criticism that the trip was
11    slower than walking.  Well, that may well have been;
12    but, again, there's really no speed requirement that I
13    know of in making navigability determinations.  What we
14    do know about this account is that they were in a boat
15    and they carried their gear and they got where they
16    were going.
17        Perhaps the fact that it was slower than
18    walking or slower than being in a wagon, I would guess
19    then, suggests an answer to why people typically didn't
20    use the river for hauling goods, because it was slower.
21  Q.   And at that time, Jon, were there not some
22    dams that they had to maneuver around?
23  A.   They did.  In fact, if you think about what's
24    described in their thoroughly pleasant journey, they
25    don't say anything about trying to get past beaver
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 1    dams, human-made dams, rapids, shallow water, braided
 2    stream conditions, nothing like that.  So they mention
 3    no problems at all, sand bars or anything.
 4        And then there's this statement that it
 5    should be included in the River and Harbors Act, be
 6    that as it may.  The important facts from this account
 7    are just what you said; they started at one point, they
 8    reached another point, and they were on the river.
 9        And these are the canals that they would have
10    passed at that time.  So they went past Arizona Dam,
11    Mesa Dam, Utah Dam, Tempe Dam, San Francisco Dam, Grand


12    Canal and Swilling's Ditch are near the same place.
13    And so they passed those in their small boat without
14    mention.
15  Q.   Would have taken some time to pass those,
16    though?
17  A.   It's possible.  That could have accounted for
18    some of the delays that gave us the 1.8 miles per hour,
19    but they don't mention it as being heinous or
20    difficult.
21        And my own experience in canoeing and coming
22    up to brush dams and whatnot, even a structure like the
23    Arizona Dam, you pull off to the side, you walk, carry
24    your stuff around it, and you boat on through.  Other
25    boaters that we know describe actually running the
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 1    dams, so there was some kind of a sluice or some water
 2    pouring over or something that they felt that it was
 3    able to run.
 4        Now we get into two accounts here we kind of
 5    consider together.  There's been some suggestions that
 6    the Meadows account is the same thing as the Burch
 7    account, and I want to talk about that aspect of it a
 8    little bit and then talk about one of the real
 9    important things to take away from this account,
10    amongst all the other things that have been said.
11    Whether it's, in fact, Meadows and Burch were the same
12    trip I want to talk about in just a second.
13        The other criticisms we heard were that the
14    trip only went to Joint Head Dam.  Heard that from
15    Mr. Gookin.  Well, actually, the article says they went
16    to Tempe, which is upstream of Joint Head Dam, and it
17    happened to be their destination.  So they made their
18    location.
19        There's some criticism that the account was
20    recorded 20 years after the fact, which is true, but I
21    think that we all need to make a decision as to whether
22    we believe trips that were recorded later or not,
23    because the same folks that say, well, 20 years later
24    is too long to rely on it are relying on facts in the
25    Sykes case that were some 45 years later and further
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 1    distance geographically from where the trip occurred.
 2        So it seems that we need to be consistent.
 3    And I would say that you look at the facts in these
 4    accounts that are recorded later, and you think, well,
 5    do these facts make sense; are they consistent with the
 6    physical conditions of the river; is that something
 7    likely that could have happened.
 8        And in my case, I find nothing in there that
 9    suggests the basic elements of the story are not
10    factual.
11        There was some suggestion to the fact that
12    his memory might have been fuzzy 20 years after the
13    fact and he got the year wrong, but it also records the
14    fact that he had been shot and left by dead -- left for
15    dead by Apaches the previous year.  In my opinion, that
16    would seem to be something that would kind of help you
17    with your chronology; that, yeah, it was right after I
18    got shot and left for dead.  That would kind of cement
19    that date in your memory a little bit.
20        There was some criticisms that this Meadows
21    trip was recorded that it had major difficulties.  The
22    only problems that are listed in the only account we
23    have is one guy got scared.  We're going to presume
24    that he didn't have any grief counseling or any
25    triggering events, but he just said he got scared at a
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 1    rapid and they went through.
 2        The other problem was that they got hung up
 3    on a rock, but they got off and they completed their
 4    trip.  Dr. Livingston [sic] said that the boat was
 5    wrecked.  Well, it didn't get wrecked.  It got stuck.
 6        And recall that the newspaper said the same
 7    thing about the 1905 U.S. Reclamation Service canoe
 8    trip, which was a failure by their own accounts, when,
 9    in fact, the wreck meant that they almost tipped over
10    at one point and they had struck a rock.
11        So the fact that they wrecked I think is
12    fanciful language in the case of the U.S. Reclamation
13    Service account, but not realistic to the facts of what
14    happened in this Meadows account.
15        None of those are major problems.  Getting
16    stuck is not a major river problem.  In fact, it
17    happens on other rivers that are navigable, and we've
18    heard testimony about that.
19  Q.   And, Jon, regarding that testimony that we've
20    heard, Dr. Newell actually talked about reasons why you
21    might have obstructions or issues that could occur on a
22    river, and he mentioned getting stuck in shallow areas.
23    Do you recall that?
24  A.   I do.  I think he was talking about his
25    replica trips on the Savannah River, was my
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 1    recollection, and he mentioned that they had gotten
 2    stuck in shallow water areas, sand bars I think it was,
 3    and they had worked out a technique after it happened
 4    that said, well, if they basically stuck the other end
 5    of the boat into the current, the boat would spin off
 6    and they would be back on the river again.
 7        And that's, in fact, the kind of thing that
 8    you do when you're river boating and you learn from
 9    your experience and you move on.  And it doesn't make
10    the trip a nonsuccess.  Mississippi River boats get
11    stuck.  I think Mr. Burtell described his canoe
12    experience at one point on the Green River, and he
13    mentioned he got stuck in his canoe, and he seems to be
14    healthy and living and with us to this day and made it
15    to the end of his trip okay.
16  Q.   And the Green River is a navigable river,
17    right?
18  A.   That segment of it that he's describing,
19    yeah.
20        Yeah, so these things are kind of irrelevant.
21    And we heard the same thing over and over again about
22    the Colorado River with the steamboats that came up
23    from Yuma; that they would periodically get stuck.
24    So getting stuck is not equivalent to being a
25    failure.
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 1        We also heard some criticism that this boat
 2    that Mr. Meadows was in didn't clear the rapids.  So
 3    there's nothing in the account that says that they had
 4    any problems at all with rapids.  It says they got
 5    stuck.  And if you're a river boatman and you read his
 6    description, he says they were -- they boated and they
 7    got stuck on a rock and they couldn't get off, and they
 8    had to roll rocks into the river to float the boat
 9    higher and move it on down.
10        Well, if you're into rapids and you try to
11    roll rocks into the river to raise the water level, it
12    doesn't work.  Water just goes around them.  If you're
13    in a pool section of the river and you roll rocks in at
14    the beginning of the next downstream rapid, it's
15    possible that you could raise the water surface
16    elevation enough to float your boat off.
17        If the river were normally as shallow as been
18    suggested by the opponents, then your boat got stuck on
19    a rock, you would climb out of your boat, stand up,
20    lift it off the rock, and move on down.  But,
21    presumably, the river was deep enough that standing up
22    and trying to push the boat off was not an option.
23        And I've seen that happen myself and to
24    friends I've been boating with, where they got stuck on
25    a rock and it took them a while to wiggle themselves
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 1    off and push themselves off.  And that's called a
 2    sleeper.  That's what the boaters call those kind of
 3    rock, and they're just below the surface.  Sometimes if
 4    the water is cloudy, you don't see them.  Sometimes if
 5    you're staring at the scenery, you don't see them, and
 6    you scrape up on top of them and you get stuck there
 7    for a little while and you've got to do some things to
 8    get yourselves off.  Never heard of rolling rocks in to
 9    float the boat before, but it said that's what they
10    did.
11        And it's important to think about that.
12    Meadows said they rolled rocks in to raise the water.
13    But it probably wasn't in a rapid.  Pretty sure that it
14    was not in a rapid.  But they did get unstuck.  So even
15    if it was in a rapid, which I don't think it was, they
16    did clear it.  So it's not a valid criticism there.
17        There was some criticism that the trip was a
18    failure.  Meadows himself described it as a success,
19    and the boat and the boater got to the intended
20    destination.
21  Q.   Jon, just to recall, if they had gotten stuck
22    at a rapid, it's your position they would have gotten
23    out at the rapid and pushed their boat?
24  A.   Yeah.
25  Q.   Okay.  But if you got stuck at a pool, where
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 1    it's deep, that's more difficult to do, because you
 2    can't stand up and push your boat?
 3  A.   That's what I was trying to say, but thank
 4    you for the clarification.
 5  Q.   And if you rolled rocks in the rapid
 6    downstream, then you could potentially raise the pool
 7    level and your boat would get unstuck?
 8  A.   That's the best way to make sense of what was
 9    described.
10        There's also a criticism that the flow was
11    not ordinary.  This account has no reference to it
12    being a flood or to high flow.  The fact that they got
13    stuck on a rock is more evidence that it was not high
14    flow than it is that it was low flow, -- or that it was
15    high flow.  Let me say that again.
16        The fact that they got stuck on a sleeper
17    rock or a rock suggests that it was more likely to be
18    lower flow than higher flow, because at higher flow
19    obstacles like that are buried by water.
20        If this was the same as the Burch account,
21    that was a June account, and which low flow conditions
22    were more likely.
23        There's also criticism that it was not a
24    commercial trip.  Well, it was travel, but we have no
25    information as to the purpose of their trip for the
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 1    Meadows account.  He didn't tell us.  So we don't know.
 2    Could have been.  Maybe it was; maybe it wasn't.  But
 3    it was travel.
 4        There's been some suggestions that the trip
 5    maybe didn't even occur.  Well, the descriptions that
 6    are in the account, they coincide with factual details
 7    that are consistent with what we know about the river.
 8    It mentions real people, real places, and I think that
 9    a valid criticism has to be more than just I don't
10    think it really happened.  I think you need to have
11    something in there that suggests, no, they got facts
12    consistently wrong; they described the river in a way
13    that doesn't exist.
14        So, again, does getting stuck constitute a
15    failure?  No.  We saw that on river boats on the
16    Colorado.  That's the other guys' evidence.  They got
17    stuck, they got unstuck.  Mississippi River,
18    Dr. Newell's testimony, it happens.  With more
19    experience, it happens less.
20        In this case nobody had any experience on the
21    river and they got surprised.  In no case did we hear
22    that they called off their trip because they got stuck
23    or they had to walk out.  They got back in their boat
24    and they completed the job.
25  Q.   Jon, this account occurred between Segments 3
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 1    and 6.  So that's an area of the river that's now
 2    inundated by the lakes; is that right?
 3  A.   Their trip is described as starting at
 4    Livingston, which is kind of near the upstream end of
 5    Roosevelt Lake.  That's in Segment 3.  So they went
 6    through that Tonto Basin part, and it says they got out
 7    at Tempe, which is a good chunk of Segment 6.  Most of
 8    that area is inundated by the reservoirs until you get
 9    to Segment 5 below what's now Stewart Mountain Dam.
10  Q.   So we don't have any modern information about
11    boating on the river in Segment 4 because it's
12    currently a lake?
13  A.   That's correct.
14  Q.   So we need boating articles, such as this, to
15    help us understand that reach?
16  A.   These accounts, and there several that go
17    through this Segment 4 reach that's now inundated by
18    the reservoirs, as well as the maps that predate the
19    reservoirs, are our best source of information about
20    what that was like.
21        The next account that we need to look at is
22    William Burch, and there's some great gems in here.
23    And because of the criticisms, I went back and looked
24    at this in more detail to carefully consider this
25    question of was this the same trip as the Jim Meadows
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 1    trip.
 2        And I've come to the conclusion that it was
 3    not, and there's significant evidence that says that it
 4    was not.  Let me run through that to start with.
 5        There's slight differences in where the trips
 6    start and end.  Mr. Meadows described it as starting in
 7    Livingston, and the Burch trip says it started at
 8    Eddy's Ranch, which is a little further downstream.
 9        The Meadows trip, the first 1883 account, was
10    done by Jim Meadows.  A guy named John Meadows on the
11    Burch trip.  Jim's family was pretty well-known.  His
12    brother had a wild west show.  His father and brother
13    were lawmen.  We don't know anything much more about
14    John Meadows.
15        So the fact that it was Jim and it was his
16    family, rather prominent, people would know who he was.
17    John was from the East Verde Valley area.  We know that
18    from looking at the articles.  Jim had some connection
19    with the Tonto Basin, not the same area, as well as
20    with the Yuma and Imperial County area.  So these two
21    guys were from different places in Arizona.
22        They both got stuck on rocks.  That's the
23    same.  But they're going down the same river, and I
24    would suggest that there are probably other folks that
25    have gotten stuck on rocks going down the Salt River,
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 1    if you include modern recreation in there as well, and
 2    they probably weren't on this trip as well.
 3        So the experience of getting stuck on a rock
 4    is not so uncommon that it automatically links these
 5    things.  But what separates them is, in the first
 6    account Mr. Meadows said he rolled rocks in and raised
 7    the water surface.
 8        In the second account they got the boat off
 9    by using poles.  You say, well, maybe he forgot the
10    details.  Well, in the second account, the detailed
11    account that we have, it describes it as being
12    Mr. Meadows who went downstream several miles.  He kind
13    of floated and swam downstream, cut some poles, and
14    came all the way back upstream.
15        So you would think that that would be the
16    kind of thing, again, that would be imprinted in your
17    memory.  That it wasn't rolling rocks.  It was me going
18    downstream and coming back up.  You would remember
19    that.  So how they got off was different.
20        The Burch account is much more detailed.  It
21    also sounds like, on the Burch account, Mr. Burch was
22    the leader.  On the Jim Meadows account, it sounds like
23    Jim Meadows was the leader.  The Meadows account
24    doesn't mention any flips or losing gear; whereas the
25    Burch account does.
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 1        The fact that they're both described as a
 2    first descent is not particularly compelling.  If
 3    you're a student of river history, you find that
 4    there's often arguments about who was the first one
 5    down, and it depends on what you know.  And I doubt
 6    that the newspaper editors were students of river
 7    history.  And quite often somebody comes down and
 8    they're unaware of what people had done previously and
 9    so they say, "Oh, we're the first one down.  It's our
10    first descent."
11  Q.   Turns out that this wasn't the first descent
12    for either one of them?
13  A.   Neither of them.  We found that out
14    ourselves, because it was Mr. Logan who apparently came
15    down from Fort Apache all the way to the Phoenix area
16    prior to Hayden's trip in 1873, and that may have been
17    the first descent.  We don't know.
18        So the point is, is that even in
19    well-documented rivers, like Grand Canyon, there's an
20    ongoing and lingering discussions about who was first.
21    And I've seen that same kind of discussion go on on
22    many rivers.
23        The fact that there's Jim and John, both
24    start with J and they have the same last name, Meadows
25    isn't is an uncommon name.  I can think of names that
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 1    would be much more uncommon.  And they seem to come
 2    from different parts of the state.
 3        Perhaps there are documents that are in
 4    databases or other folks have collected that shed
 5    additional light on there, but as I look at all these
 6    things together, they tell me these were two different
 7    accounts, and they were both successful trips, had
 8    different -- varying different sorts of problems.
 9        The Burch account, taking it on its own, we
10    also heard some criticisms about that; they said it was
11    a failure.  Well, the boat and the boaters arrived at
12    their intended destination.  And their opinion of the
13    trip, despite what's been said in this hearing, is that
14    it was an undisputed success, and they called it an
15    interesting and exciting trip.  Nowhere did they use
16    the word failure.
17        There was some criticism that it didn't
18    include Segments 3 and 6.  Well, they describe it as
19    starting 4 miles above Tonto Creek.  That's Segment 3.
20    And it describes it as going down to Tempe -- the fact
21    that they -- the trip log specifically says they went
22    over Arizona -- they lifted the boat over Arizona Dam
23    and then ran or shot two other dams and then exited the
24    river at Tempe Canal.  Well, that's Segment 6.  So,
25    yes, they did go in Segment 3 and Segment 6.
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 1        A couple other things to note about this, the
 2    fact that they were -- how far downstream they went, is
 3    they could lift their boat over the dam, and it puts
 4    their getting stuck in context.  It wasn't because it
 5    was too heavy.
 6        And they boated over these irrigation dams,
 7    and if boating over irrigation dams is possible, I
 8    would suggest that boating over the beaver dams, which
 9    tend to have water floating over the top of them, would
10    be even easier.  And, also, they didn't make any
11    mention of any beaver dams, early on in this history as
12    it was.
13        There was a suggestion that the trip was on
14    the canals.  Well, yeah, they did go down part of the
15    Tempe Canal, which is located about the old Country
16    Club alignment, but until then, they were on the river.
17        There was a criticism is the narrative was
18    not plausible, and it's a reference there, I believe,
19    to where they talk about the fish being so thick that
20    they could have walked on the backs of them.  And I
21    think in the first hearings on this, Mr. McGinnis and I
22    had some laughs about that aspect of it.
23        I think those kinds of descriptions are
24    typical of newspaper accounts of the time and some
25    story-telling that might have occurred.  Whether you
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 1    can walk on the backs of fish, I think we can all say
 2    that, no, you probably can't walk on the backs of fish.
 3    I have seen for myself places on the Salt River where
 4    the fish are very thick, and a more poetic side of me
 5    might describe them in that manner, and pretty clear
 6    that it wasn't meant to be taken literally.  So are
 7    there places where the fishes are thick?  Yes, there
 8    are, particularly at low water where they get trapped
 9    in pools.
10  Q.   And this account was at low water, in June of
11    1885, potentially?
12  A.   Well, it was in June.  We don't really know
13    whether it was low water or not.  The fact that they
14    got stuck is indication that it was more likely to be
15    low than high, and the time of year is more likely to
16    be low than high.
17        There was -- Dr. Littlefield testified
18    originally the trip did not occur.  He said that in his
19    direct, and later in his redirect he reversed himself;
20    that, yeah, it did occur.  So I guess we'll believe the
21    latter.
22        There was criticisms from Mr. Burtell saying
23    that the trip occurred at a median flow rate.  It
24    wasn't low flow.  Either way, I'm okay with either
25    conclusion.  Early June is near the median flow rate
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 1    that he computed.  Late June is typically low flow for
 2    the year.  We don't know exactly when in the month.
 3    But either way, it sounds like that it was at normal
 4    and ordinary conditions of the month.
 5        Some other things you derive from this is
 6    that Mr. Logan published in the newspaper a nice little
 7    description, a diary of the trip.  And on day one they
 8    went from Eddy's Ranch down to the mouth of Tonto
 9    Creek, and he describes that going through there, there
10    were four or five rapids described as smooth as they
11    were passed.  He mentions no trouble at all.  And,
12    again, this is this reach right above the beginning of
13    the canyon in Segment 4 that we have had lots of
14    discussions about is this braided, is it boatable.
15        Well, they go through there in June, and he
16    doesn't describe any problems with braided channels,
17    shallow water, or anything else, or the fact that the
18    rapids were difficult.  He just says they went through.
19        Day two, when they went below that, he
20    describes some swift and dangerous rapids.  Well, they
21    didn't have any problems with them.  They went on
22    through.  Likely, some of those are the ones that we
23    looked at in some of the historical pictures that
24    Dr. Littlefield and Dr. Mussetter presented.
25  Q.   Jon, in those historical photos, I believe
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 1    that both Mr. Burtell and Dr. Mussetter were questioned
 2    about, did they point out any rapids that they could
 3    find in those photos?
 4  A.   I recall them pointing at some rapids or
 5    riffles in there, yeah.
 6  Q.   Based on what they saw, would it be
 7    consistent with the boating account that we are seeing
 8    here from Mr. Logan?
 9  A.   Very much so, except for the boaters didn't
10    have any problems there.  Yeah.
11        They also describe on day two of seeing some
12    big fish, some very big fish, 2 to 3 feet long, and the
13    water was clear enough that they could see them.  So
14    that's also indication that it was not flood
15    conditions, the water being clear.
16        Day three they describe being in a deeper
17    canyon as they've gone on further down in, and they
18    describe these cascades and falls, occasionally 4 to
19    6 feet high, but they boated them all.  They also say
20    that they bumped some rocks and occasionally shipped
21    some sea or shipped some sea occasionally.  Again, not
22    indicating as a problem.  What that means to ship some
23    sea is some water splashes into your boat.  And if
24    you've ever been on a boat on a live river, that
25    happens from time to time.
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 1        A lot of boaters today carry a sponge on the
 2    bottom of their boat.  Back in the day trappers would
 3    carry pelts on the bottom and they would use it to sop
 4    up water.  This is not a problem.  This is not an
 5    indication that they're near drowning or whatever.
 6    Periodically when you're boating a river, you pull
 7    over, tilt your boat up, drop the water out and move
 8    on.  They describe getting stuck on a rock mid-channel,
 9    which we didn't see.  That's a sleeper.  And they used
10    poles to pry off.
11        On day four, then they got their boat
12    unstuck, and they say they floated quietly and
13    pleasantly to Jones Ranch, which is in Segment 5 at the
14    Verde confluence, and that the lower part of Segment 4
15    was very calm.
16        They had a layover day at Jones Ranch, and
17    then they say they lifted their boat over Arizona Dam.
18    There was enough water below it to boat, which is an
19    important characteristic, because we have heard some
20    testimony that Arizona Dam would drain the river.  So
21    not all the time; could.  And then they ran the Mesa
22    and Utah Dam.  So whatever water was left in past
23    Arizona Dam was enough that despite the diversions at
24    Mesa and Utah, they were able to run it, and then they
25    got out at the Tempe Dam.
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 1        And some things that this diary doesn't
 2    mention; they don't mention this 11-foot wide canyon
 3    that we've heard some testimony about, which was
 4    described in one of the accounts, but you don't see
 5    them when you look at the topo maps.  You see no place
 6    in there where the canyon necks down to 11 feet wide.
 7        The diarist himself, Mr. Logan, was described
 8    as being a skilled river craftsman.  Sounds like a
 9    boatbuilder to me, and probably also good at moving
10    boats.
11        There was four men in an 18 by 5 craft.  We
12    don't really know much more about their boat than the
13    fact that its dimensions were 18 by 5.  18 feet is the
14    size of a decent canoe.  5 feet wide is a little longer
15    than a canoe.  Sounds a little bit like the poling
16    boats that we looked at in the Mosquito Fork River case
17    in Alaska, and would be typical of a downriver craft
18    that multiple people would pilot and carry in.  So with
19    four people, you're looking at at least a ton of people
20    in this boat.
21        The other thing is that it notes that they
22    did bump some rocks, and we have heard some testimonies
23    that these wooden boats are super-fragile boats, and if
24    you bump a rock, they fall apart.  You didn't hear that
25    testimony from the folks that are experts at building
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 1    wooden boats, particularly not from Brad Dimock.  And
 2    that was certainly not our experience when we took his
 3    boat, his replica boat, out on Segment 5 of the Salt
 4    River.
 5        Wooden boats routinely touch rocks, they'll
 6    bump off rocks, glance off rocks.  If you T-bone a rock
 7    or a cliff in a wooden boat, you have a decent chance
 8    that you're going to have some damage that you need to
 9    repair; but these boats are not fragile.  They are
10    built for river conditions and that's where they're
11    used, and that's exactly consistent with what we see in
12    Mr. Logan's diary, and they're consistent with my own
13    experiences on the river.
14  Q.   And Mr. Logan, his diary is what you're
15    reading, and that's in evidence, and we'll get the
16    evidence number for that.  I don't have that right now.
17        But that diary talks about Segment 4, which
18    is underneath the dams and lakes currently, right?
19  A.   Yes.
20  Q.   Okay.  So for a detailed understanding of
21    what Segment 4 looks like from a river perspective, you
22    could turn to that diary?
23  A.   That's a good place to look.
24  Q.   And we'll get the evidence number for that.
25        Mr. Logan on this trip, is he also mentioned
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 1    in the previous Hayden trip, a Mr. Logan?
 2  A.   Well, there is a Logan mentioned on the
 3    Hayden trip and does have the name James.
 4  Q.   Do we know if it's the same Logan that was on
 5    the Burch trip?
 6  A.   Well, we don't know for sure.  I mean we
 7    don't have some -- there's no document that says this
 8    is the same guy.  He has the same first and last names.
 9    We can leave it at that.
10  Q.   And we'll also see another Logan boating
11    account that's new in the evidence, and we'll talk
12    about that later; is that right?
13  A.   Yes.
14  Q.   Okay.  So three trips with a guy named Logan?
15  A.   Yes.
16        I'm moving on, on Slide 25, to Major
17    Spaulding's trip.  We've talked about this a number of
18    times, and the fact that he died was not related to the
19    boating; but so I want to focus on some of the
20    criticisms of the fact that I believe Mr. Gookin
21    mentioned that they couldn't take their boat across the
22    diversion dam without unloading it and that's what
23    happened.  The article does not say they were unloading
24    the boat.  The article says that he was taking his gun
25    out of the boat.  It didn't say that they unloaded
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 1    everything else that was in the boat.
 2        My own experience and the experience of other
 3    people with actual on river trips in canoes, that's not
 4    what happens when you get to a brush dam or a beaver
 5    dam or other things, is you don't take things out of
 6    the boat.  You slide the boat -- you climb out of the
 7    boat, you lift it up onto the dam or slide it onto the
 8    dam, slide it off to the side, lift it off to the side,
 9    whatever you do.
10        There's no evidence in here that they
11    actually had to unload it.  If you were in a much
12    larger boat and you were carrying tons of material,
13    it's unlikely that you would be able to slide it over a
14    brush dam.  In fact, that would be a different
15    experience for you.  But in the case of a canoe, that's
16    just not what's done in a canoe.  That's contrary to --
17    I think if you had any expert experience, actual
18    experience with canoes, they would tell you that that's
19    not what happened there.
20        Again, we heard some criticism that the trip
21    was a failure and that the trip was too short to be
22    counted for navigability.  The failure was due to a
23    gunshot.  We have no idea whether the trip continued or
24    not, whether he loaded the body and took it on down.
25    We just don't know.  But to that point, they boated
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 1    successfully; and, again, there's no length requirement
 2    that I'm aware of.
 3        We do know the range of flow for this trip.
 4    Mr. Gookin suggested that the river was not occurring
 5    on ordinary flow rates.  Per the USGS Geological
 6    Surveys, the flow was between 1,800 and 1,900 cfs
 7    during the days of their trip in December.  That's
 8    higher than the median daily, but it's within the
 9    range of ordinary and natural seasonal variations
10    that occur on the Salt, so -- and it's well an order
11    of magnitude below the bankfull discharge for that
12    segment of the Salt River.  So it was not an unordinary
13    flow.
14        There's some criticism that we don't know
15    where the trip started.  Well, the article says today
16    we're at Fort McDowell, and they came down in a canoe.
17    Seems obvious to me where they started.
18        Dr. Littlefield made the statement that this
19    trip was published because boating was unusual.  Our
20    own historian, Dennis Gilpin, reached the exact
21    opposite conclusion and says so in our report.  He
22    concluded that the account was only published because
23    of the death of a respected soldier, not because they
24    were out hunting in a canoe.  It was not the canoe trip
25    that was the unusual part.  It was the death.  The fact
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 1    that they were in a boat is almost incidental to the
 2    story.
 3  Q.   So, in other words, Jon, the account may not
 4    have been published but for Major Spaulding killing
 5    himself with his own gun?
 6  A.   That was the conclusion of our historian.  So
 7    he clearly disagrees with Dr. Littlefield's discussion,
 8    and I'll leave it up to those who make these decisions
 9    to decide between themselves.
10        And I would always encourage the
11    Commissioners and their counsel to look back at the
12    accounts themselves, read them for themselves, and see
13    what the facts are, absent from the descriptions that
14    are given by both parties, including myself.
15        MR. SLADE: Mr. Chairman, we can take a
16    break or we can keep going.
17        CHAIRMAN NOBLE: Let's keep going.
18        MR. SLADE: Okay.
19        THE WITNESS: All right.
20        CHAIRMAN NOBLE: For about 20 minutes.
21        THE WITNESS: The Sykes trip, again,
22    now, here's a trip that's -- the story of it comes from
23    1945 and a trip that occurred sometime in the winter of
24    1890s, and that's about what we know about it.  We do
25    know that they dragged some things.
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 1        The things I want to highlight here is
 2    that because of the low flow in the river, in fact,
 3    they describe the river as being 20 feet wide and a
 4    foot deep when they put in, which is clearly very
 5    different than any of the width estimates that we've
 6    seen in the rating curve reconstructions or any of the
 7    map drawings or the descriptions of the river by the
 8    early surveyors or any of the earliest maps.
 9        So whatever they were on, it was clearly
10    in a depleted condition here in the 1890s.  We don't
11    know what year they were.  It was not 1890 necessarily.
12    It was just sometime in the 1980s.  So we need to
13    interpret the discussion in that light.
14        But the things I want to highlight is
15    that, yes, they did drag and found that the river dried
16    up at the canal diversions.  And then they tried to
17    boat on the canals, and that's what I want to look at;
18    is that they discovered that taking the canals was
19    problematic.  They said the laterals took the water and
20    the canals went dry.  They had problems at places where
21    the diversions were from the canals.
22        So boating the canals itself was not any
23    kind of panacea.  It was not without difficulties.  And
24    we need to think about that fact in the description
25    from Mr. Sykes and his friend McLean when we're looking
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 1    at some of the suggestions about the Day brothers'
 2    trips that we'll talk about next, which is a little
 3    more interesting.
 4        And, again, these are facts that are
 5    reported some almost 50 years after the fact from a guy
 6    then living in Flagstaff, who had come down to the
 7    river a long time ago, and these are his recollections.
 8    So we need to decide on how carefully we want to
 9    believe these later-day recollections.
10        Nothing more to say about that account,
11    and I move to Slide 28, which is the Day brothers.  And
12    they took the river from Camp Verde down to Yuma.  They
13    were trapping.  They went basically through the fall
14    and winter, into spring along the way, and they
15    returned to Prescott.  And, again, we don't have as
16    much details as we might want to have in there, but we
17    have plenty of detail about what they did.
18        So we've heard some criticisms about
19    this trip.  Mr. Gookin suggested that they normally
20    dragged their boat and walked alongside it.  There is
21    nothing in the record that says they dragged their
22    boat.  In no part of the account do they say the Day
23    brothers were outside their boat dragging it along.  It
24    says they boated.
25        He suggests that because of their heavy
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 1    loads, and yet we've heard from experts on the Verde
 2    and again on the Salt that small boats could be
 3    constructed to carry lots of material.  Don Farmer we
 4    heard from on the Verde River, where he routinely
 5    travels with 500 pounds in his canoe.  We had
 6    1,000 pounds in the replica Edith on our trip in
 7    Segment 5, with no trouble in boating there at all.
 8        BY MR. SLADE: 
 9  Q.   So if you could float a boat that had a
10    significant amount of load, what would that say about
11    the river?
12  A.   It was deep enough to carry a boat.  The fact
13    that we're doing it today with less flow suggests that
14    you could do it with more flow back then.  So there is
15    no evidence that they dragged.  That's just simple
16    speculation based on nothing solid.
17        I personally have seen loaded flatboats on
18    the Verde River at 140 cfs loaded over their gunnels.
19    That's the sides of the boat, the top of the sides.
20    And Segment 6 of the Salt River is less rocky, less
21    rapidy than that was, the Verde Daily segment of the --
22    the Camp Verde segment of the Verde River.  So I have
23    no doubt that loaded boats could easily float the Salt
24    River in its ordinary and natural condition.
25  Q.   The trip that you're referring to, did you
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 1    provide some testimony on the Verde that you talked to
 2    that group in the loaded flatboat, and, in fact, they
 3    were headed all the way down to the confluence with the
 4    Salt?
 5  A.   Yeah, it was a man and woman and their dog in
 6    a cage sitting on top of this load, and they were going
 7    down to the Salt River.  They were going to take out at
 8    the Salt River confluence.
 9        There's also a criticism that came from
10    Dr. Littlefield and Mr. Gookin that through the Salt
11    River Valley they were boating on the canals.
12        Well, the account itself says that they
13    boated the river; doesn't mention anything about
14    canals whatsoever.  Remember that we just heard that
15    Mr. Sykes couldn't boat the canals because they dried
16    up.
17        I would also note that the canals weren't
18    constructed as a bypass to the Salt River.  They took
19    water off and they distributed it to ag fields and
20    other uses, and as they went, they got smaller and
21    smaller and, in fact, the canals themselves end and
22    you're miles from the river.  And the accounts say
23    nothing about, well, we got to the end of the canals
24    and then we had to drag our boat back over to the Gila.
25    It says nothing like that.
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 1        The canals are full of low bridges, laterals,
 2    check structures, drops, siphons, et cetera, that would
 3    not be conducive to boating.  And we have, actually,
 4    other accounts that we've gone through again this
 5    morning, again, as we're weaving all of these accounts
 6    together, that say specifically that the boaters passed
 7    these dams and they continued to boat.  So there's no
 8    reason to suggest that they had to get out of the river
 9    and got on the canals.
10        Furthermore, in 1892, when this trip -- this
11    trip that was in the newspaper from the Day brothers,
12    the railroad had already been to Phoenix, and we know
13    they took the railroad home.  And Mr. Gookin's economic
14    model says that the railroad shipping's cheaper than
15    boating.  So why would the trappers float these extra
16    few hundred miles to Yuma when they could have taken
17    the train, or why wouldn't they have sold their furs
18    when they got to the place where, allegedly, the river
19    dried up and they couldn't boat anymore.  They could
20    have gotten out of their boats, taken their boats on
21    the railroad back home.  It makes no sense for them to
22    continue on.
23        The report specifically says they entered and
24    exited the Salt.  Quote, After leaving the Verde, the
25    Salt River was entered.  And when it talks about the
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 1    Gila, it says from which the -- talks about the Salt,
 2    from which the trappers came down to the Gila River.
 3        Then you have to ask yourself so if all the
 4    water is out of the Salt River and the Salt River
 5    provides the majority of flow to the Gila, which we've
 6    heard testimony on, what were they boating on on the
 7    Gila if the water were out of that?
 8        It makes no sense to have boated these canals
 9    down to a river that would be even more depleted than
10    the river they just left.
11        So I find no validity to the criticisms
12    whatsoever.  The argument that Arizona Dam would
13    completely dry up the river is in contrast to the
14    historical accounts we've already -- it certainly had
15    the capability of diverting that much flow; and it
16    sounds like, from the water rights disputes, on
17    occasion it did that.  But we have more than one
18    boating account where people passed Arizona Dam and
19    continued on boating.
20        And we also see that the ferries continued to
21    operate downstream until 1909.  So if the river were
22    ordinarily dry down there, it makes you wonder why
23    people needed ferries to get across.
24  Q.   And you'll talk about that a little more in
25    detail later on; is that correct?
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 1  A.   Yes.
 2        So what's the important part of the Day
 3    brothers' trips?  There's a couple of things that we
 4    need to make sure we don't lose track of.  You know,
 5    one is that this is a successful trip.  They went from
 6    the Verde Valley, they came through Segment 6 of the
 7    Salt River, no problems.  They didn't report any
 8    problems with beaver dams, sand bars, braided channels,
 9    shallow water.  They basically say anybody could do it
10    if they had the time and energy to do it.
11        The trip was repeated multiple times, but the
12    other accounts didn't make the paper for some reason,
13    either in Phoenix or in Yuma or anywhere else.  So
14    either we don't have all of the accounts and they all
15    didn't make the papers, which suggests that there may
16    be even more out there that we have not found snippets
17    of evidence of; that there may be a lot more accounts
18    out there.
19        Combined with other accounts, we see that
20    there's a pattern of trapping the river over time.
21    We've got the five accounts that the Day brothers did.
22    We have another new account that we'll talk about in a
23    little bit.  We have later accounts of people trapping
24    on the Verde.  So there was a sustained period of time
25    where trappers were working the river.
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 1        And these guys were trapping furs, and I
 2    think we've also heard testimony from Dr. Newell that
 3    that was not an economic activity, and yet the Day
 4    brothers say that it was remunerative.  They were
 5    making money at it.  And we'll talk about that in a bit
 6    too.
 7  Q.   And we mentioned this a bit on the Verde, but
 8    why would the trappers in the later part of the 19th
 9    century be using boats, and the early trappers, like
10    Pattie, would not use boats?
11  A.   Yeah, we talked about that in our boating
12    presentation, so -- and reasons why people might not
13    take the river.
14        One of the biggest difference was the Day
15    brothers lived in the Verde Valley, so they had a
16    starting place and a place to build a boat, and they
17    had a train that they could get back there to.  Their
18    destination was Yuma, where they would sell the furs,
19    and then they would head back home for the summer
20    months, where, presumably, they were doing other
21    things.
22        The trappers were based out of Taos, and
23    there's no river that goes from Taos down to Arizona.
24    So they had to have other means of transportation and
25    they had to get back, and for them there wasn't a Yuma
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 1    port where they could go sell their wares.  So they
 2    came on horse.  They -- until the horses run off, they
 3    intended to leave by horse.
 4        So it's a different scenario for them, a
 5    starting and ending place that would dictate the kind
 6    of transportation they needed to complete their
 7    journey.
 8  Q.   Do you recall an account by Pattie when he
 9    was on the Colorado, in his Pattie narrative, where
10    they lost their horses, they were stolen by the Native
11    Americans, they used boats, and he said they were worse
12    off for it because they couldn't get back to the
13    market?
14  A.   Yes.
15        So we learned a lot from the Day brothers;
16    that they had a large quantity of furs and they were
17    making good money.  These are the canals that the Day
18    brothers would have passed on the river, and at the
19    end, you notice here, if you look at the map up here,
20    these are where these canals go.  So if they got on the
21    Arizona Canal and stayed on it, they were out here.
22    They were a long ways from the Salt River.  If they got
23    on the Grand Canal, they were still a long ways away.
24        So which leads us to some of the economic
25    arguments that we heard.  Mr. Gookin concluded that the
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 1    cost of using canoes was too high for one-way travel.
 2  Q.   Are you concluding otherwise, Jon?
 3  A.   Well, I think the Day brothers did.  They
 4    went -- if they were losing money, they went and lost
 5    money four years in a row.  In fact, they concluded
 6    something different.  They said that it was
 7    remunerative.
 8        Dr. Newell similarly said that, no, small
 9    boats weren't used for commercial purposes by 1912 and
10    that small -- canoes were not commercially viable as a
11    boat.
12        They were commercially viable as a boat, but
13    only prior to 1850.  I think this starts with being an
14    incorrect standard of navigability; that they're
15    somehow required to go upstream and that the boat type
16    is limited to only large boats.  I think we've seen
17    that before in our own history in Arizona, and we had
18    these presumptions of navigability that were -- to my
19    knowledge, were struck down.
20        There's this requirement that the actual
21    historic use be repeated, when, as I read the case
22    histories that I've been given, is that susceptibility,
23    in other words, no history, is possible to prove
24    navigability, at least on the face of The Daniel Ball
25    test.
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 1        And they seem to reframe it, the
 2    susceptibility argument, as, well, it's not susceptible
 3    because nobody did it.  Well, my understanding, that's
 4    not susceptibility.  That's actual historical accounts.
 5    And they're two separate things.
 6        So if we look at the economic analysis on its
 7    face, Mr. Gookin did, he used a cost price indicator or
 8    a CPI index, as you can obtain these things online, to
 9    translate the cost to 2015 dollars, because he did his
10    work in 2015.  We're in 2016 now, obviously.  So I
11    stuck with 2015 in making these comparisons.  And he
12    came up with that it was $1,282 would be the cost of a
13    canoe, and, therefore, it was too expensive; that you
14    couldn't just abandon a canoe at the bottom of your
15    trip.  So that would make the trip not profitable.
16        I would note that he includes the cost of
17    shipping, which is 43 percent of the purchase cost,
18    based on some information from a Sears catalog.
19  Q.   As we know, Jon, in the Hamilton account,
20    they built their boat; is that right?
21  A.   Yeah.  In fact, you see that in the third
22    bullet, in the third item down there, is the cost of a
23    homemade boat is considerably different.  So Hamilton
24    made his boat earlier than 1912.  And another note
25    about the cost price index is, the one that he used and
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 1    the one that's readily available online -- I think
 2    we're using probably the same one. -- starts in 1913.
 3    So these are all assuming it starts in 1913, not the
 4    actual year of the Day brothers or Mr. Hamilton.  So
 5    there would be some further inflation in there as well,
 6    but we'll just neglect that for the time being, just
 7    try to make an apples to apples comparison.
 8        So Hamilton made his boat for 10 bucks, he
 9    said; and, again, that's consistent with what I saw in
10    the Buzz Holmstrom account as late as 1930.  Seems like
11    a reasonable dollar value.  And if you inflate just
12    that, it's only $239.
13        He also neglected to include the value of
14    selling the boat at the end of the trip.  So I think he
15    assumed that you break the boat up and use it for
16    firewood or sell it as scrap wood or something; but
17    that's not the case, and we know that, from some of the
18    other accounts, they actually sold the boats as boats.
19        We don't know, with the Day brothers, whether
20    they took their boat home and made a new one.  We don't
21    know, but there's that possibility.  And that's one of
22    the things that the Salmon River people did, is they
23    would sell their lumber that they made the boat out of
24    for lumber.  But we know that some of the cases that
25    came down the Gila, for instance, they sold their boat
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 1    as a boat and it stayed in use as a boat.
 2        Going back up a little bit here, it also
 3    neglects the value of the load.  So we have this 1894
 4    account, which is one of our new accounts that we'll
 5    talk about in a little bit, where the trappers say in
 6    1894 that the pelts themselves were worth from 8 to 20
 7    bucks each.  Well, if it's 20 bucks, that's twice the
 8    cost of building a boat.  So if you got two pelts in
 9    the course of your journey, you broke even, plus
10    whatever the cost of your food was.  Maybe you ate some
11    beaver and ate some fish on the way down.  Who knows.
12        But when you add that in and you say, well,
13    if I inflate that 8 to $20, that's 192 to 479 pelts --
14    per pelt.  Well, how many pelts could you potentially
15    get?
16        Well, Pattie, we know, James Pattie, said he
17    had a permit, that I'm sure he followed to the letter,
18    for 250 beaver pelt.  A bale of pelts, a variety of
19    types, would probably weigh -- probably get about 50
20    skins in a bundle or a bale, as they called them.  It
21    would be about 90 pounds.  So 250 pelts would weigh
22    about 450 pounds.  450 pounds would easily fit in a
23    canoe, if it were one of my canoes, and it would
24    certainly fit in an 18 by 5 boat, similar to what the
25    Burch expedition was like.  And we heard testimony from
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 1    Don Farmer, for instance, and Brad Dimock, 500 pounds
 2    is easily carryable in their boats.
 3        The value of 500 pounds or 450 pounds of
 4    pelts, which would be about 250 pelts, if you inflate
 5    that -- well, if you don't inflate it, at 8 bucks per,
 6    that's 2,000 bucks.  If we inflate it forward, I think
 7    I wrote that down here somewhere.  I'm not seeing right
 8    here.  But it's tens of thousands of dollars, and
 9    that's at 8 bucks.  If we take the $20 value, it's even
10    more.
11  Q.   So you calculated, based on the conservative
12    price that the new trapping article talks about may be
13    the price for a pelt, you used the $8; but they say, in
14    that new trapping article, 8 to $20?
15  A.   That's right.  So you easily cover the cost
16    of the boat.  You cover the cost of shipping it back
17    home.
18        I did some rough calculations here.
19    Mr. Gookin had in his report that the teamsters would
20    carry loads at 250 bucks a ton across the California
21    desert.  Just assuming you were using the teamsters and
22    your boat weighed 100 to 200 pounds, you know, you're
23    looking at something like 1,250 or 300.
24        Very likely they took the train back and that
25    was part of their luggage that they took back, threw it
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 1    on a car like people would transport horses and things
 2    on rail.  So, again, it's the cost of a pelt.  So now
 3    you've got three pelts you need to get to break even if
 4    you're bringing your boat home.
 5  Q.   So Mr. Gookin's analysis looked at the cost
 6    of a canoe getting shipped from Chicago and compared
 7    that to transportation costs of other methods, like
 8    rail or wagon?
 9  A.   Not specifically, but he had those kinds of
10    costs in there.
11  Q.   But he didn't consider the value you can get
12    for your load after using your boat on the river?
13  A.   That's the biggest difference.
14  Q.   And he didn't consider building a boat
15    yourself as opposed to getting it shipped?
16  A.   In his report he describes getting it
17    shipped.  I don't know that -- I don't recall him
18    saying anything about building a boat.
19  Q.   So the economics are completely different if
20    you factor in some of those other areas?
21  A.   That's correct.
22  Q.   And you're not relying on the economic
23    calculator.  It's what the Day brothers said in their
24    own account; is that right?
25  A.   You're using both.
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 1        CHAIRMAN NOBLE: You know, we're right
 2    on the nose.  Let's adjourn for lunch, and we'll be
 3    back at 1:30 or 1:15.  Tell you what, let's make it
 4        1:15 so we get a full 90 minutes for lunch or whatever.
 5        (A lunch recess was taken from
 6        11:45 a.m. to 1:17 p.m.)
 7        MR. SLADE: Okay, we're back, and a
 8    couple housekeeping things before we move on.  I had
 9    previously stated the wrong Evidence Item number for
10    the PowerPoint that we're currently going over, and
11    that evidence number should be C053 --
12        CHAIRMAN NOBLE: Thank you.
13        MR. SLADE: -- Part 385.
14        CHAIRMAN NOBLE: I was on 54.
15        MR. SLADE: Well, I could give you an
16    explanation for that, but I won't get into that.
17        MR. SPARKS: No whimpering on the
18    record.
19        MR. SLADE: We try to anticipate these,
20    and our anticipation was wrong.
21        DIRECTOR MEHNERT: It will always be
22    wrong.  I'll change it.
23        MR. SLADE: George threw us for a loop.
24        And we also had a couple of other items
25    that were mentioned, and I would like to add evidence
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 1    numbers to those.  The bridge that was built over the
 2    Gila in 1885 by redwood logs is from the Arizona
 3    Transportation History, December 2007 [sic].  That's
 4    Evidence Item C040 Part B, and that's Page 21 of that.
 5    And then the Burch account that has the Logan detailed
 6    description that, Jon, you were going over is Evidence
 7    Item C018 Part 196.
 8        MR. SPARKS: Do you have a date on that,
 9    Counsel?
10        MR. SLADE: For the Logan trip?
11        MR. SPARKS: No, for the report that you
12    just gave us.
13        MR. SLADE: 2011 is the report.
14        MR. SPARKS: Okay.  Thank you.
15        BY MR. SLADE: 
16  Q.   And we're back on Slide 31, where we left
17    off.  So go ahead, Jon.
18  A.   I think we're mostly done here with this
19    slide.  I just wanted to clarify a couple items here.
20    May have been getting a little fuzzy here before lunch.
21        The 8 to $20 per pelt value is a value that a
22    trapper gave in a news article that we'll talk about
23    later.  It's one of the newer accounts we just found.
24    If you inflate that using the Consumer Price Index, you
25    come up in 2015 dollars at 192 to $479 per pelt.
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 1        Similarly, in the Hamilton account, which was
 2    from 1879, if you inflate a $10 value there starting in
 3    1913, you get $239.  When I said at some point that the
 4    value of 250 pelts would have been 2,000 to $10,000
 5    using that 8 to $20 per pelt value, that's in 1894
 6    dollars.  If you inflate that, the $10,000 or the upper
 7    end of that would be basically times 239.  So that
 8    would be, what, $239,000.  So it's a lot of money on
 9    the table there.  I just wanted to clarify which dates
10    were associated with which dollar values.
11  Q.   So the Day brothers said that they earned a
12    remunerative profit from trapping, and you went back
13    and took a look at the economics that are associated
14    with that, and not only did you confirm that that was
15    possible, but that the profit would have been
16    significant?
17  A.   It certainly would have been enough to pay
18    for their boat and buy them some beans for the trip
19    down and a plane ticket -- or a train ticket back.
20  Q.   And plenty left over after that?
21  A.   Yeah, we don't know exactly how many pelts
22    they got, but we do know they had a boat load when
23    they got to Yuma.  So it seemed, without a doubt, that
24    they made money doing it.  They went back and did it
25    again.
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 1        So the other way to check these economic
 2    predictions about what could and couldn't be
 3    profitable, not to mention the fact that people were,
 4    in fact, still continuing to harvest beaver and other
 5    furs well after the 1850 date that we heard from
 6    Dr. Newell -- in Arizona they were doing it after that
 7    time period. -- is just to look at the reality.
 8        So when you come from a geology background,
 9    models are great, but it's always nice to go look at
10    the ground.  And the ground, if you will, and
11    metaphorically speaking here, is that the Day brothers
12    went out and did it at least five times, and they
13    expected to do it again.  I guess that would tell you
14    something that they thought that it was worth their
15    time.
16        There were other trappers.  We have the new
17    account from 1894.  Previously we had talked about
18    Fogel and Gireaux in 1931.  So even some years later,
19    that one on the Verde, people were still finding
20    reasons to go out and trap using boats.
21        And as you mentioned earlier in your point
22    here in my last bullet, is that those early trappers
23    that came through, the James Ohio Pattie and some of
24    those folks of similar ilk, were based out of Taos,
25    unlike these later ones, who were living here in
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 1    Arizona, which made the logistics of their trip
 2    different.
 3        And that's really all I wanted to say about
 4    the economic analyses, and now I want to go back to
 5    continuing on with the historical boating accounts.
 6        And, again, I'm trying to limit my discussion
 7    here to just items that were brought up contrary or in
 8    rebuttal to my earlier presentation.  So I'm not saying
 9    everything there is to know and, again, once again, I
10    would encourage the Commissioners and their counsel to
11    go back and look at the news accounts and the stories
12    themselves and parse through there and look at these
13    details.
14        The next account I want to talk about is the
15    Hudson Reservoir & Irrigation Company.  You can see in
16    blue there I've made some corrections, based on some
17    comments that were made.  Mr. Gookin was correct, and I
18    believe it was him, or maybe it was multiple parties,
19    that it was not the Hudson River Company.  It was
20    Hudson Reservoir Company.  I think that probably belies
21    my roots.  I'm from upstate New York and thinking about
22    the Hudson River from many, many decades ago.
23        And, also, the trip, because of the date of
24    the news article, did probably begin in May.  Although,
25    the article says that they're continuing on to do work
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 1    in the future to finish up, and that would have been in
 2    June, as we originally reported.  So it probably does
 3    span a bit of May there.  So I made that correction,
 4    those corrections, to this slide as well.
 5        And we did have some disputing testimony
 6    here, one from Mr. Gookin that suggested that this trip
 7    occurred on Tonto Creek.  None of the other experts
 8    reached that conclusion, perhaps because the title of
 9    the article is "Survey of Salt River Through the
10    Canyon."  So we assume that the title of the article is
11    correct.
12        Some of the confusion results from the fact
13    that they describe the location of where these
14    surveyors were working out of their boats as between
15    the diversion dam and the exit of the river from the
16    Tonto Basin.
17        Well, first of all, that would necessarily
18    describe the Salt, not the Tonto Creek.  But it creates
19    a little bit of confusion.  Dr. Livingston [sic] was
20    suggesting that this trip was on Segment 3, not
21    Segment 4.  And it's pretty clear to me that it was, in
22    fact, on Segment 4.  If you haven't spent much time on
23    the river, I can see how you might become confusing,
24    because some of the description in the news article is
25    a little bit confusing.  But to conclude that it was in
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 1    the area that's now underneath Lake Roosevelt in
 2    Segment 3, there's some problems with that.
 3        One is the location of this diversion dam.
 4    It describes the diversion dam as being 18 miles from
 5    where the river exits the Tonto Basin, and I can't pin
 6    that down to where that might be.  There was a
 7    diversion dam built later on Roosevelt, but it's
 8    certainly not 18 miles from where the river exits the
 9    canyons.  It's about 13 miles from where the river
10    enters the canyons downstream, but not exiting.
11        Furthermore, I don't think that dam was there
12    at that time, and it probably would not have been
13    familiar to the readers of the Republic, the
14    Republican.  That would probably be the Arizona Dam
15    location that they would be most familiar with.
16    However, it's more than 18 miles from that dam up to
17    the end of the canyon.  So that, like I say, creates a
18    little bit of confusion.
19        But there were some other clues in the
20    description.  So they describe their boating, and,
21    basically, the article is about why they're late, why
22    they've not finished their survey.  And they describe
23    the place where they had -- one of the boats had hit
24    some rocks and had been damaged, and they called it
25    nearly unserviceable, which I read as being still
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 1    usable, but it got banged up a little bit.  And that,
 2    again, is not that unusual in boating.
 3        But they describe the reach that they're
 4    working on as a canyon with precipitous sides.  That
 5    certainly does not fit the Tonto Basin, and anyone
 6    who's looked at a map or been up there would agree that
 7    precipitous describes Segment 4, not the lower part of
 8    Segment 3.
 9        It also says that it took them five hours to
10    find a flat spot to camp, and they actually had to
11    climb up a little bit to do that.  And there's no place
12    in the lower end of Segment 5 -- or Segment 3, I'm
13    sorry, where that would fit the description.  So
14    clearly they were in some kind of a canyon, and that
15    describes Segment 4.
16        And the last line of the report says that the
17    survey would be completed to the basin by June 8th.
18    And if they were in the basin, it would make no sense
19    to complete it to the basin.
20        Another side note there is that they were
21    using boats.  So this segment -- this portion of the
22    Salt River is one that we've seen a lot of pictures of.
23    Dr. Mussetter and Dr. Livingston [sic] brought a number
24    of pictures.  It's that confluence area where Tonto
25    comes in, and we have had some discussions about


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(32) Pages 4609 - 4612







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 21
May 17, 2016


Page 4613


 1    whether that's braided or multiple channel and whatnot.
 2    And we've heard the opinion advanced that, no, it's
 3    really shallow, and it would be difficult to get a boat
 4    through.  And yet we see in this May-June time period,
 5    which is not particularly a high part of the flow year,
 6    that they needed to use a boat.
 7        And I don't know how many other folks have
 8    used a boat to try to do a survey, but it's not a
 9    simple task.  I would assume Bob's done that, from his
10    work on Rio Grande and other rivers.  I have.  It's
11    very difficult to hold position in a boat on a flowing
12    river.  And if you have any other opportunity to get
13    across the river without using a boat, that's the way
14    to do the survey.
15        In fact, the first time I was on the Salt
16    River, I was working for SRP, doing my Master's thesis,
17    working in advance of that in Segment 3, upstream of
18    the 288 bridge, and we were -- and that's exactly what
19    we were doing.  We were surveying cross sections of the
20    river.  And we swam, we waded, we did anything but try
21    to have to sit in a boat to try to hold position on a
22    flowing river, unless you've got a motor in hand.  Even
23    then, it's quite difficult; but being self-propelled,
24    it's quite a task.
25        So, clearly, the river was deep enough for
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 1    boats and deep enough that they probably did not have
 2    an alternative to using boats.  And that, again, is in
 3    that reach that's previously been described as too
 4    shallow to boat or too braided to boat or too rocky to
 5    boat.  So I don't think that kind of fits with what
 6    they were doing.
 7        Another criticism of this trip was that the
 8    boat was damaged; therefore, it was unsuccessful.  But,
 9    in fact, the account says that it was nearly
10    unserviceable, and they had other boats and they
11    continued on and they completed their survey using the
12    boats.
13        So completion, in my mind, equals success.
14    And to say that because a boat was damaged means that
15    it does not count as a successful trip is kind of
16    like saying, well, if I was on my way to market in my
17    car and I had a fender-bender at the end of my
18    driveway, but still continued on to the market in my
19    car, that the roads I took weren't drivable.  That's --
20    you're still going.  Accidents happen, and they moved
21    on.
22  Q.   It said that two ribs of the boat were
23    damaged --
24  A.   Right.
25  Q.   -- is that right?
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 1  A.   Yeah.
 2  Q.   How many ribs are in a boat?
 3  A.   Depends on the boat, but, you know, it could
 4    be 10, could be 20, depending on the length of the
 5    boat.  Could be more.
 6  Q.   And I think you've said a couple times
 7    Dr. Livingston.  When you've said that, do you mean
 8    Dr. Littlefield?
 9  A.   I'm sorry.  Yes.
10  Q.   That's okay.
11        CHAIRMAN NOBLE: I presumed.
12        MR. SPARKS: That's when you met him in
13    Africa.
14        THE WITNESS: That's right.
15        MR. SPARKS: That was the other one.
16        THE WITNESS: That was a different Salt
17    River.
18        MR. SPARKS: Yeah.
19        THE WITNESS: Not the one we're
20    testifying about, nor the one in Kentucky.
21        Thank you for correcting me on that.
22        Whether it occurred in May or June is
23    really not significant.  We do have some flow rate data
24    from 1893.  We have the max, the min, the maximum, the
25    minimum, and the mean flow they were published by A.P.
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 1    Davis in 1903.  I believe that's in the record.  I
 2    don't have the evidence number.  I know other experts
 3    have cited to that document.  Mr. Gookin was one, and
 4    he reports that in May 1893, for the gage at the
 5    Roosevelt dam site, the maximum was 1,500, the minimum
 6    was 257, and the mean was 602.  And in the month of
 7    June 1893, the maximum was 222 cfs, the minimum of
 8    93 cfs, and a mean of 143 cfs.  So 143 cfs is below the
 9    10 percent flow duration, I believe.  Clearly, these
10    were not high flow rates, and yet they still found it
11    necessary to use boats.
12        So the important points here is, this
13    was a different type of commercial boat use.  It was at
14    the low flow period of year.  It's an account that was
15    not found by anyone but our side.  And the river was
16    deep enough to require boats, and those boats were
17    canvas-ribbed boats.
18        The next slide is 31.  34, sorry, and I
19    just want to say a word about this.  This is the
20    Robinson account.  When we reported on this, this was
21    another account that was referenced in a later account
22    of something else.  It just said that Lieutenant
23    Robinson and others had taken a boat from Phoenix to
24    Yuma and arrived there, and then it goes on to talk
25    about the matter at hand.
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 1        Just to clarify, Dr. Littlefield had
 2    said something about the river, Salt River, not flowing
 3    through Bisbee.  I believe that's something we're in
 4    consensus on.  I don't believe I ever said that's the
 5    case.  The article was from the Bisbee Daily Review,
 6    where it's talking about another kind of trip, and it
 7    just mentions this Lieutenant Robinson person who had
 8    been on the river previously.
 9        The folks ran into trouble in Mexico.
10    Had nothing to do with traveling by boat or getting
11    down to Yuma.  And that's all that was in there.  I
12    just wanted to clarify what, exactly, we said.  We had
13    no confusion about where the Salt River was in relation
14    to Bisbee or the fact that it was -- any of the streams
15    in Bisbee are tributary to the Salt or anything like
16    that.  It's just an episode where something didn't make
17    the original papers at the time of the original trip.
18    The boat trip itself was successful.  Being around
19    cannibals in Mexico, not so much.
20        The Adams and Evans account on Slide 35,
21    the only things I need to mention there is we had some
22    criticism from Dr. Littlefield that this was not a trip
23    that occurred on the Salt River.  However, if you look
24    at the Phoenix Daily Herald accounts from February 18th
25    and February 25th, they have the language saying "They
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 1    will leave tomorrow on the Salt River," and the later
 2    article says "Our voyage down the Salt and Gila
 3    Rivers."  So they described themselves as being on the
 4    Salt River, in contrast to what the testimony was.
 5        Mr. Gookin suggested that this account
 6    occurred during a flood.  Once again, there is no
 7    account -- no description in the accounts themselves of
 8    anything to do with flood or high water, nothing about
 9    flood conditions or anything related to the hazards of
10    being in floods.  It reports that there was a flood in
11    January of that year, but their trip occurred,
12    actually, in February.
13        Again, we look at the A.P. Davis report
14    I just mentioned a minute ago.  It says that in
15    February the average flow rate was 3,061 cfs, which
16    is above the annual median and the average for
17    February and about equal to the average March, and but
18    had a minimum flow rate during that month of 951 cfs,
19    which, of course, is well within that range of
20    ordinary.
21        Yeah, there was a flood on the Salt
22    before they got to Phoenix in January, but that was
23    weeks before they started on their Salt portion of the
24    journey.  So not a flood; well within the range of
25    ordinary.
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 1        Also, I think Mr. Gookin said in his
 2    testimony that I had testified that January and
 3    February are low flow months.  And if I did, I
 4    misspoke.  I don't remember saying that.  I believe
 5    I said the exact opposite of that.  The important
 6    points with this trip are, basically, that a trip
 7    occurred, it was a success, and it constituted travel
 8    on the water.
 9        The next account I want to talk about is
10    hauling freight up to Roosevelt, as it was titled
11    previously.  This was an account where, after the
12    floods of early February in 1905, the road up to
13    Roosevelt Dam had been damaged, and as an alternative,
14    they were hauling materials to the dam via pack train,
15    which would be a chain of mules, basically, or up the
16    river in a boat, and describes that both modes of
17    transportation were of little comfort to the travel and
18    they were expensive.
19        BY MR. SLADE: 
20  Q.   And this is Slide 36.
21  A.   Correct.
22        One of the comments that came in rebuttal to
23    my original testimony was that the boats were dragged
24    and hauled up the river, and that is true.  That's what
25    the article says.
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 1        A couple of things we can learn about that.
 2    Given the flow rates that were likely during that time
 3    of year, it would have been some work to haul them up.
 4    And yet we heard from Dr. Newell, in his descriptions
 5    of the rivers that he's familiar with in the Southeast,
 6    that that's exactly how they went upriver on some of
 7    the steeper rivers.  They winched boats up, they hauled
 8    with muscle power on ropes, and using all sorts of
 9    things to drag these boats upriver.  So that's a fairly
10    normal way of getting upstream.  And if you read
11    historical accounts of exploration trips on different
12    rivers, that's, in fact, what the normal practice was
13    on rivers that were steep and had riffles or rapids or
14    relatively high velocities.
15  Q.   When you say dragged, is that word actually
16    used at all in the account?
17  A.   No.  It says hauled.
18  Q.   Okay.  So do we know if they were dragging
19    over a rocky bottom, without floating the boat?
20  A.   Oh, it's very unlikely that they were
21    dragging on a rocky bottom, given what the flow rates
22    were.
23  Q.   So what do you mean when you say dragged?
24  A.   So what -- typically, in those times when
25    they're working boats upriver, is the boat itself would
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 1    stay in the water and they would attach lines,
 2    sometimes with poles, push the boat out, pull it up,
 3    push it out, pull it up, push it out, pull it up, and
 4    work its way up.  Occasionally they would take the boat
 5    out of the water and drag it over rocks.
 6        Typically, though, if the river were in that
 7    sort of condition, they would unload it first before
 8    hauling it overland.  And there would be no point in
 9    putting materials in a boat and then unloading the
10    boat, hauling the boat out, and putting the materials
11    back in.  I mean it would be just as simple just to
12    haul the materials on land.  So, clearly, there were
13    areas where it was easier to put it in the boat than to
14    haul it overland, otherwise there would be no point.
15        It was a short distance.  About 4 miles is
16    the distance that we believe that that occurred from
17    where the road came down close up to the damsite.
18    Again, there's no distance limitation that I'm aware
19    of.
20        The things that are interesting to me about
21    this trip and how they inform on navigability is, first
22    let's talk a little bit about the flow rate.
23    Mr. Burtell and Dr. Littlefield suggested that this was
24    a trip on a flood.  We know a little bit about the flow
25    rates and that this occurred in April of 1905.  The
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 1    flows during April 1905 averaged about 4,000 cfs, which
 2    is a little higher than would be the median daily for
 3    that segment, but not a flood stage.  The USGS has
 4    estimated for us what the frequency of a 2-year flood
 5    was in this area, and it's somewhere in the
 6    neighborhood of about 14,000 cfs.  So the average flow
 7    was about 4,000, and the 2-year flood was about 14,000.
 8    So we have quite a bit of distance discharge-wise to
 9    get up to that 2-year rate.
10        We've heard testimony in these hearings, on
11    this river and others, that the bankfull discharge or
12    the ordinary high water mark for rivers in the West is,
13    at minimum, a 2-year, and probably more like a 5-year
14    or maybe a 10-year, depending on who was testifying.
15    Clearly above the 2-year.
16        If the limit of navigability is to the
17    ordinary high water mark, and we notice the word
18    ordinary in there, and that a 2-year flood is often
19    approximate of bankfull or the ordinary high water
20    mark, then I think we can use, as a lower end of the
21    upper limit, the 2-year flood.
22        This event, whatever else it was, occurred on
23    discharges that were below that threshold and,
24    therefore, probably were not -- that they were not in
25    flood condition.


Page 4623


 1  Q.   Just to be clear, Jon, when the Court in
 2    Winkleman used the word ordinary, you're taking that to
 3    mean, generally, a flood is not the ordinary condition,
 4    and a flood begins at the 2-year mark, which would be,
 5    for this area, 14,000 cfs and above?
 6  A.   The definition of a flood is inundation of
 7    areas not normally inundated.  So ordinarily and
 8    normally, in my mind, mean the same kind of thing.  In
 9    most of the navigability work that we've done, the
10    boundary of the limit of the claim on a navigable river
11    is to the ordinary high water mark.
12        Again, there's this confluence -- no pun
13    intended. -- of these words to describe what's the
14    limit of ordinary.  And I think at the lower end of the
15    upper limit would be about a 2-year event.
16        I'm letting you process that.
17        Good?
18        Okay.
19        Mr. Burtell testified that the period from
20    February 3rd to April 24th had an average flow rate of
21    8,900 cfs.  That's true; but as I mentioned, the number
22    just for April, when these articles are written about,
23    are lower than that, and the average is about
24    4,000 cfs.  And, again, this is in Segment 4 and not in
25    the Segment 1 through 3 that Mr. Burtell was looking
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 1    at.  So, yes, it was somewhat high water, but not
 2    flood.
 3        So the important points about this story is
 4    there were these boats that were being used to haul
 5    goods to the dam, and it makes you ask yourself why
 6    were there boats there if this river ordinarily
 7    couldn't be used for transporting, and why would
 8    somebody suggest that, oh, my goodness, we have boats;
 9    we should haul goods in them.
10        It also says some things about what the
11    condition of the river would look like at 4,000 or even
12    at 8,900 cfs.  I've been on the river at 4,000 cfs in
13    Segments 2 and 3, and it gets pretty bouncy above
14    4,000 cfs.  So, clearly, that Segment 4 must have
15    looked less bouncy, more calm, enough that people
16    thought, yeah, I can put a boat in there, load it up
17    with materials that are vital and worth something, and
18    drag them up the side of the river or float them up the
19    side of the river.  So it must have been not a
20    threatening situation for them to have chose to do
21    that, because there were alternatives.
22        You don't get the sense, in reading this line
23    or two in this article, that someone's saying, oh, my
24    goodness, this is the most unusual thing that's ever
25    happened, someone's using boats.  It kind of mentions
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 1    it in passing, as one of the alternatives; but it also
 2    says it's little comfort or hard work and expensive,
 3    which, again, suggests why maybe these modes of
 4    transport were not frequently used.  It's difficult to
 5    take a boat upriver, and if you've got another way to
 6    do it, you would probably take advantage of that.
 7  Q.   Do we have any more information about how
 8    many trips were taken to haul freight up to Roosevelt?
 9  A.   We did a little bit of looking for that, and
10    we were unable to find anything.
11  Q.   Okay.  So consistent with what you said,
12    which is where did they get these boats, is it possible
13    that trips were taken previously that we don't know
14    about, and that's where these boats may have come from?
15  A.   It's hard to testify about what I don't know
16    about.  So I don't know.  There were boats there, and
17    they seemed to be suitable for hauling materials.  Kind
18    of suggests that somebody was using boats up there to
19    haul materials.
20        The next account that I want to speak about
21    is the Thorpe and Crawford from 1910, in June of 1910.
22    These folks took an ordinary rowboat, and they
23    apparently modified it to add some additional bottoms
24    to it, make it a little more durable, and they took it
25    from Roosevelt Dam down to Granite Reef Dam, and there
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 1    on got on the canals.
 2        Some of the criticisms we've heard on this is
 3    that their trip did not include Segment 6, came from
 4    Mr. Gookin.  They turned off at -- and said that they
 5    had turned off at Arizona Dam.
 6        First of all, Arizona Dam is in Segment 6;
 7    but, actually, they turned off at Granite Reef Dam,
 8    also in Segment 6, a little less of it.  So they did do
 9    a portion of Segment 6.  Not all of it, but they did do
10    a portion of it.
11        Other criticisms, they said that they
12    included portaging and dragging; and that is true.
13    Difficulty, however, does not preclude navigability.
14        And I would point out that we do know the
15    flow rate for this trip, because there was a gage at
16    McDowell.  The Salt River at McDowell gage recorded
17    140 cfs, which is well below the 10 percent flow
18    duration.  So it is outside the ordinary range on the
19    low end.  So they were out there in unusually low
20    conditions, and they still managed to boat, albeit with
21    some dragging and portaging this nonriver boat down the
22    river.
23        Mr. Gookin also testified that the boat was
24    wrecked.  Not so.  They finished their trip.  It was
25    still in serviceable condition.  The article describes
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 1    it as being in a delipidated condition, which, to me,
 2    is one of those words of -- we see in those old-time
 3    newspapers.  The details that they described give some
 4    clarity to what dilapidated might have meant and said
 5    that one of the three bottoms was worn through.
 6        If you recall talking to Brad Dimock, I
 7    believe he testified in this, or perhaps it was another
 8    conversation that he and I had.  He said that that was
 9    fairly common for river boaters at the time,
10    boat-makers, is to put on additional bottoms as
11    protection when they're going down rocky rivers, and so
12    it was kind of a sacrificial sort of thing.  But the
13    bottom line is the boat and the boaters reached their
14    destination.
15        Mr. Gookin also testified that the boaters
16    walked out barely alive.  Actually, their comment at
17    the end of their trip, which they say they completed
18    successfully, says they were well-pleased with their
19    adventure.  Well-pleased with their adventure is
20    somewhat different, in any mind, from being barely
21    alive.
22        Another criticism, they said the account was
23    called a first descent.  As I've noted before, first
24    descents are often in dispute.  What I took that to
25    mean was that this was the first trip from Lake
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 1    Roosevelt to Mesa, because the article also mentions
 2    that there were at least two other trips, but to Mesa
 3    it is the first.
 4        So I don't think that even they were confused
 5    about whether it was a first descent or not.  And
 6    whether it was the first, the fifth, or the 101st
 7    really makes no difference to the facts of the story
 8    and what they accomplished.
 9        We heard testimony that the trip was a
10    failure.  However, the contemporary observers, the
11    boaters themselves, said that they were well-pleased
12    with their adventure.
13        Mr. Gookin also testified that the trip was
14    uneconomical, therefore a failure, because it could not
15    compete with the stage and that walking was faster.
16        That was, in fact, their testimony, that --
17    or the editor who wrote the article said that they
18    weren't going to go into competition with the stage and
19    that walking was faster.  So that is a true statement.
20    However, the speed of the trip I think is irrelevant to
21    whether you can boat it or not.  It may factor into why
22    you choose one mode of transportation over another, and
23    if speed is of the essence, then you might take the
24    speedier trip.
25  Q.   For example, like with the hauling the boats
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 1    up to Roosevelt, you probably could have walked the
 2    four miles faster; but if you had to carry cargo and
 3    you had to carry a lot of it, then using a boat was a
 4    better method at that point?
 5  A.   Yes, I think for that particular example.
 6    And I went through in my boating presentation, and I
 7    won't repeat all those reasons, but there are lots of
 8    reasons to choose to boat or to not to boat, some of
 9    which have to do with the condition of the river and
10    whether it's boatable or not, but some have very little
11    to do with whether it was boatable or not.
12        The important point here is that 140 cfs,
13    below the ordinary range, people were able to boat it
14    in what sounds like somewhat a heavy boat.  An ordinary
15    rowboat, had they picked a more river-worthy craft,
16    they probably would have done better.
17        And, also, we note that when they got on the
18    canals, they had to stop their trip at the canal gates,
19    which, again, if you're seaming all of these different
20    trips together and you're suggesting that, say, the Day
21    brothers traveled the canals, we have yet another
22    account that folks tried to boat on the canals, and
23    they had issues when they got to the features along the
24    canals.
25        There's another statement in there that kind
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 1    of intrigues me when they talk about the falls this
 2    side of Mormon Flat.  In Logan's diary from the Burch
 3    trip, he says that these rapids -- he called them
 4    falls, and he said they ran them all and they never
 5    found any kind of falls that was an obstacle.  They ran
 6    everything.  In fact, when they got to the lower part,
 7    he describes less and less, as if it had become routine
 8    by that time.
 9        And if we look at Slide 67 in Dr. Mussetter's
10    presentation, his PowerPoint, he's got a detailed topo
11    map of the area under Saguaro Reservoir, a portion of
12    it anyways, which extends up to Mormon Flat, and there
13    are no falls or rapids that are visible in the topo.
14    And the same thing we see on any of the other
15    historical topo for that reach as well.  We don't see
16    any falls designated or anything that looks like it
17    could be falls.
18        The last of the accounts that were discussed
19    by other experts are the Ensign and Scott trip, and
20    you'll see in blue here that the trip likely may have
21    been in May, as opposed to the June time when it was
22    reported.  And I think that's a legitimate criticism of
23    what I presented earlier.  Could well have been in May.
24    I'm not sure it matters much for the conditions that
25    they encountered, given that they're in a
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 1    post-Roosevelt condition of releases.
 2        So, again, we heard some other criticisms.
 3    One was that the trip didn't occur on Segment 6.  And,
 4    again, these folks left the river to Granite Reef Dam,
 5    which is several miles into Segment 6.  So, yes, in
 6    fact, they did get on Segment 6.
 7        Mr. Gookin suggested the trip occurred at
 8    very high flow.  The guys, the travelers themselves, in
 9    their diary and account, don't say anything about high
10    flow.  He suggested that the releases would have been
11    very high.
12        Unfortunately, we don't have information from
13    SRP that says what the releases were.  So that probably
14    could answer the question definitively.  Typically, the
15    releases are what's required downstream and no more,
16    because they're in the business of storing water.  And
17    if we look at the long-term records from below Stewart
18    Mountain Dam in the modern period, we see that the
19    releases in that time period range between 700 to
20    1,200 cfs when they're releasing.
21        It's unlikely that they were releasing
22    greater than the capacity of Granite Reef Dam, given
23    the water agreements that were in place, and that
24    diversion has the capacity of about 1,600 cfs.  So that
25    might be the upper limit of what might have been
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 1    released during that time period that this trip
 2    occurred.
 3        We heard criticisms that their trip included
 4    portages.  Yes, they portaged a few rapids.  They tried
 5    a few and they had some -- they tipped over a couple of
 6    times.  They got wet.  They got back in their boats.
 7    They continued on down.  And there were a couple of
 8    rapids on that first day where they said they portaged
 9    a few, and that's also a very common river experience.
10    If you've ever been on a river trip and you hit some
11    rapids and you get dipped, you get up to the next one,
12    you think twice before jumping in.  But then you go on
13    a little bit and you gain a little more experience and
14    you do that less.  And, in fact, that's the experience
15    described in their account of their trip.
16        Day three, they specifically mention that
17    they had no portages, and that included the reach that
18    had the falls this side of Mormon Flat that was
19    mentioned in several other trips.  So whatever those
20    falls were, these folks managed to boat it
21    successfully.
22        The number of trips that are actually
23    recorded are two on the river itself.  And they report
24    that they lost no gear, and that's an important thing
25    in the context of some of the other accounts that we've
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 1    talked about where there's been some suggestion the
 2    trip was not successful because they lost some gear or
 3    all of their gear and their rifles or ammunition or
 4    whatever it might be.
 5        These folks were smart enough to tie their
 6    stuff in, and that's a common -- that's what good river
 7    runners do.  In fact, the only time they had a problem
 8    is when they got to the canals.  So they were on the
 9    Arizona Canal, it said, and they hadn't tied their
10    stuff down.  They got to a crossing, and getting in and
11    out of their boat, they tipped it over and they spent
12    quite a bit of time retrieving their gear out of the
13    canal that had fallen in.  Flipped themselves.  They
14    didn't lose any gear.  They had no injuries.  That's
15    just normal river stuff.
16  Q.   Jon, they used a canoe in this trip, correct?
17  A.   Yes.
18  Q.   How would their experience change, perhaps,
19    if they had a bigger boat, based on what you know about
20    moving down a river in various size of boats?
21  A.   Well, there's always a trade-off.  So wider
22    boats tend to be more stable.  If they had a
23    well-designed bigger boat, that could have made it
24    easier for them.  They would have drew less water.
25    Sometimes bigger boats can be less maneuverable, so you
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 1    might find it more difficult or require more skill to
 2    get around whatever obstacles might be in your way.
 3        So there are some tradeoffs.  That depends on
 4    how much you're carrying, what kinds of boats you're
 5    used to navigating with, how maneuverable you want your
 6    boat to be.
 7        It does say that they built this boat
 8    specially for this trip or had it built specially for
 9    this trip, which is actually -- if you studied the
10    history of river-running, that's exactly what happens.
11    People modify boats to fit the rivers that they work
12    on.
13        If you look at the history of birchbark
14    canoes, for instance, the birchbark canoes have
15    subtle variations in them, that a canoe is a canoe is a
16    canoe; but you can make design changes that make it
17    either more maneuverable, carry more load, easier
18    portage, et cetera.  So making those kinds of
19    modifications is a very normal river-running sort of
20    thing to do.
21  Q.   And this was Herbert Ensign and Donald
22    Scott's first time for them, that we know of?
23  A.   It may have been.  I don't recall that fact.
24    I would have to look back at the article, but I don't
25    believe that they mentioned having done it before.  I


Page 4635


 1    know that the editor of one of the articles suggested
 2    that based on their experience, they would expect a lot
 3    more people to go out and want to do that trip.
 4        And, in fact, certainly in the modern era,
 5    that's certainly true; that people go out and do the
 6    Upper Salt River above this reach -- this reach is now
 7    inundated. -- as much as they can.
 8        There's also a criticism that this account
 9    did not occur in the ordinary condition of the river.
10    One, because it was on a release; and, again, we don't
11    know the exact amount of the release.  The likely
12    amount of the releases would have been well within the
13    ordinary range of flows that occurred seasonally.  It
14    might not have been on the exact season that would have
15    occurred prior to Roosevelt existing, but it would have
16    been the same flow rate, so within the same range of
17    flow rates.
18        Whether the river itself looks substantively
19    different downstream of Roosevelt because of the
20    impoundment is very unlikely.  We don't see in their
21    descriptions anything that sounds substantively
22    different than what the other folks who did it prior to
23    Roosevelt encountered.  They encountered rapids, steep
24    cliffs, beautiful scenery, some rapids that were harder
25    to run, other rapids that weren't.
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 1        This is 1919.  The Roosevelt Dam had only
 2    been closed less than a decade earlier.  The likelihood
 3    that the amount of change that would have occurred is
 4    very low, particularly given the fact that this is in a
 5    bedrock canyon, bedrock on both sides, bedrock likely
 6    exposed very close to the bed of the channel, and the
 7    distance that any impact would have occurred would have
 8    been very limited at this point to very close to the
 9    dam.
10        So it's unlikely, in that kind of a river
11    environment, we would see much change, and certainly
12    not that close in history relative to when it occurred
13    and when the dam was closed.
14        There's some suggestion that, well, the flood
15    threat was removed by the dam and that made it easier
16    for them to boat.  This time of year there isn't much
17    of a flood threat on the Salt River below Roosevelt --
18    or above Roosevelt.  It's just not the right season for
19    that sort of thing.  I know of no trips that have been
20    permanently stopped by floods in any of the modern
21    record.  Floods come up, people pull to the side.  If
22    it's big enough, they wait it out; and if they're small
23    enough, they ride it out.
24        The idea that they would have not made the
25    trip because of the fear of a flood, there's just
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 1    nothing in the article, there's nothing in the record
 2    that suggests that.
 3        Again, the boaters themselves, unlike the
 4    testimony we hear to the contrary, considered the trip
 5    a success and they called it a veritable classic, and
 6    that the editor thought it would inspire many more
 7    trips.
 8        There's criticism that this trip was
 9    recreational.  And it indeed does sound like a
10    recreational episode of travel on the river, to which I
11    would basically respond so what.  It was a wooden canoe
12    that was taken down the river.  And whether you load
13    your canoe with people or you load it with mail, it's
14    still a boat going down the river, and the fact that it
15    was there, done successfully, to me, indicates
16    susceptibility.
17        So what are the important points, what do we
18    learn?  They have a nice day-by-day log of what they
19    did.  They describe on day one they went from the dam
20    to about 3 point miles downstream, to the point where
21    the road leaves the river.  And you can go look on
22    Google Earth and figure out where that place is.  In
23    that time they had two flips and they portaged a few
24    others, and that probably slowed them down a little bit
25    and made them cautious.  I guess that was their
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 1    learning day.
 2        Later in the article they describe they shot
 3    many perilous rapids, which is an indication of the
 4    kind of language that's used in accounts of the time.
 5    So they didn't portage them all and even some that they
 6    considered to have some level of danger associated with
 7    them.
 8        Also it's important, about day one, is, after
 9    these flips the road was still there.  If they felt
10    like they were getting into something that was over
11    their heads or dangerous, they could have bailed at
12    that point.  And they didn't.  They elected to continue
13    on.
14        On day two they got down to Fish Creek, about
15    13 miles hence.  They don't mention any portage or
16    rapids.
17        On day three they got all the way down to
18    Granite Reef Dam, 31 miles, no portages required, and
19    the reach included the falls, as I mentioned, this side
20    of Mormon Flat, mentioned by others.  So, clearly,
21    their skills were improving or the river -- those falls
22    weren't much to look at at the time they floated it.
23    In fact, it even mentions that they night floated the
24    last few miles down to Granite Reef.  I've done that
25    myself on the modern river, and it's an easy run, even
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 1    in the dark.
 2        And then on day four they got on the Arizona
 3    Canal, and that's where they had their flip where they
 4    had some problems with losing gear.
 5        When did it occur?  The article is in -- the
 6    28th of June is when it came out.  So before that, we
 7    know.  In their article they don't mention anything
 8    about cold, and the fact that they flipped and swam a
 9    little bit tells you that it probably wasn't during
10    winter.  So I would guess they were in May or June, but
11    we don't know for sure.
12  Q.   So, Jon, this is another account that gives
13    some details about the river underneath the dams and
14    diversions -- excuse me, the dams and lakes that we
15    can't understand today?
16  A.   We can't see it today, correct.
17  Q.   Can't see it today, okay.
18  A.   Yeah.
19        So this, combined with the information we got
20    from James Logan's account from the Burch trip, give us
21    some clue as to what the river experience was like.
22    And it sounds to me a lot like Segment 3, before you
23    get to the Tonto Basin.
24        So then we come across some newer accounts.
25    In rereading Dr. Littlefield's 2015 report, on Page 18,


Page 4640


 1    he cited something where it says he was, quote, to find
 2    a way to float logs to Hayden's Ferry via the White and
 3    Salt Rivers; this route had previously been navigated
 4    by Logan, a Scottish carpenter, who determined this was
 5    certainly possible.
 6        And it goes on to describe that he had built
 7    a boat himself, which would be a thing a carpenter
 8    could do, and he went from Fort Apache down to Tempe.
 9    He waited for spring runoff, jumped in his boat and
10    went on down.  He also notes that there's very little
11    timber near the Salt River Canyon and that he was the
12    one that had suggested the trip to Hayden.
13  Q.   So is this account, as we've read it so far,
14    inconsistent with your understanding of where the
15    logging trip started with Hayden?
16  A.   It's completely consistent with my
17    interpretation of where it accounted; that he was a
18    carpenter, a logman, if you will, working up in Fort
19    Apache and had some association with Mr. Hayden at that
20    point, and that's where he was working and that's where
21    he came down from.
22        Now, he went down through Segment 1, and
23    that's quite a feat, knowing what we've heard from Alex
24    Mickel and Tyler Williams about the characteristic of
25    that feat in a wooden boat.  And I guess from that we
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 1    also learn that maybe wooden boats aren't as fragile as
 2    they've been depicted by some of the witnesses.  So,
 3    clearly, to get a wooden boat down there, it would take
 4    some knocks and some bangs.
 5  Q.   And that was a boat that was built up at Fort
 6    Apache, right?
 7  A.   Right.
 8        So I also note the name of Logan pops up
 9    again, as one of the members of the Burch enterprise;
10    and then that there was also a Logan with the William
11    Robinson trip that was mentioned in the Bisbee paper,
12    that there's other articles that talk about the two of
13    them, Robinson and Logan, going down to Mexico and
14    having issues down there.
15        So whether it's the same Logan I suppose is a
16    matter that people can discuss, if they want; but
17    clearly this is a guy who made a successful trip
18    through here.  And this is important, because we've
19    heard a number of times that saying that there was no
20    successful trips through Segment 1 or 2, and here's a
21    pre-1873 trip through Segment 2, through the original
22    condition of Quartzite Falls, through the Maze, through
23    Rock Gardens and Black Rock and the other Class IV's
24    that are out there, as well as the Class V's, and
25    probably VI's that exist in 1.
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 1  Q.   And it's not in the newspaper, this account?
 2  A.   Never made it to the news.  And, again, it
 3    was 1873.  There was no Phoenix newspaper at the time.
 4    And we just know that it was prior to that time.  So we
 5    don't know if there were any newspapers at all.
 6  Q.   So we know about this account, am I correct,
 7    from Carl Hayden's book about his dad, Charles Hayden?
 8  A.   Yes.
 9  Q.   And that book is based on Charles Hayden's
10    letters and journals; is that your understanding?
11  A.   That may be.  I don't recall at this time.
12  Q.   So let's just pause here.  We've heard Logan
13    a number of times, and we've talked about logging.  The
14    first trip is, as we just talked about, Logan building
15    a boat up on the White River and coming down to Tempe,
16    right?
17  A.   Yes.
18  Q.   And at that point he suggested to Hayden that
19    they try to see if they can get logs from the Upper
20    reach, based on your understanding, and bring them down
21    to the Phoenix area?
22  A.   Yeah, my understanding was that he said
23    that -- he suggested that it was possible.
24  Q.   And that would be then the Hayden trip that
25    occurred in 1873?
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 1  A.   It was inspired by his trip, yes.
 2  Q.   And it's your opinion that that trip got
 3    caught up or failed in Segment 1 or higher?
 4  A.   Correct.
 5  Q.   And now we have another trip then in 1885,
 6    the Burch trip?
 7  A.   Yes.
 8  Q.   And there was a Logan on that trip?
 9  A.   Yes.
10  Q.   Okay.  We don't know if it's the same Logan?
11  A.   We do not.  And I may have misspoke earlier
12    that we knew that James Logan was this guy, and I may
13    have misspoke on that.
14  Q.   Either way, there's a Logan on the Burch
15    trip?
16  A.   That's correct.
17  Q.   And that trip doesn't start up at the
18    headwaters, but it starts in Segment 3 in the Tonto
19    Basin; is that right?
20  A.   The Burch trip, yes.
21  Q.   Okay.  So is it possible that after getting
22    stuck in Segment 1 or up on the White, they decided to
23    try it again, with Logan still on that trip, in the
24    Tonto Basin?
25  A.   If it was the same Logan, yeah, that would be
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 1    the scenario; that clearly they learned from what they
 2    had seen before, that it was very difficult on the
 3    White and in Segment 1, and they said, well, let's
 4    start down here.
 5        And you remember at the end of one of the
 6    articles, Hayden was quoted as saying that, well, maybe
 7    there are logs below the canyons.  And that's, in fact,
 8    what Burch found.  He was formerly a sawmill man from
 9    the Sierra Anchas.  That, yes, so there were logs and a
10    river, and they said, well, let's see if we can get
11    them downriver from there.
12  Q.   And the Burch trip concluded undisputably,
13    were the words, that logs could be floated down from
14    that Tonto Basin down to the Phoenix area; is that
15    right?
16  A.   That was their conclusion, yeah.
17  Q.   So by process of elimination, we know that
18    it's somewhere above Segment 3 that the logs would have
19    potentially gotten caught up from the previous Hayden
20    trip?
21  A.   Yes.
22  Q.   Okay.  And based on where Logan started his
23    original trip and based on what Mr. Mickel says, it's
24    your opinion that that would have been in Segment 1 or
25    the White River?
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 1  A.   Correct.
 2  Q.   And then based also on the Burch trip, did
 3    they state that the difficulty in getting logs -- after
 4    they decided it was the undisputable conclusion that
 5    you could float them from the Tonto Basin, the
 6    difficulty was getting the logs to the river, which
 7    were 10 miles away?
 8  A.   Yes.  So the -- actually, I think I put the
 9    quote in here.  On Slide 23 it says the main difficulty
10    is getting logs to the river.  It's 10 miles from the
11    banks.
12  Q.   Okay.  And would that be the Sierra Anchas,
13    would you think?
14  A.   Sounds like it, yes.
15  Q.   Okay.  And then -- and that's 1885 that
16    that --
17  A.   Yes.
18  Q.   Okay.  And then we also heard, lastly, that
19    the Gila Bridge was built in 1885, and that was made of
20    redwood logs that came from California?
21  A.   We know it was made of redwood logs.  Could
22    have been California.
23  Q.   There's no redwood in Arizona?
24  A.   None that I'm aware of.
25  Q.   Okay.
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 1  A.   Yeah, and I suppose someone's going to ask
 2    me, is, well, they didn't, in fact, despite Mr. Burch's
 3    conclusion -- I've been asked this question before. --
 4    didn't have a commercial log floating exercise after
 5    that time period.  And that's true.  So there's no
 6    doubt about that.
 7        Conditions, like you say, are suggesting --
 8    are suggested by this railroad bridge that's been
 9    constructed of logs brought in from out of state,
10    suggests that there was an alternative source for logs.
11    And the fact that they -- the railroad was not there in
12    Phoenix at the bottom end and it would have been
13    difficult to catch them were complications that didn't
14    overcome the ability of the railroad to bring in their
15    own logs.  So that was the Logan trip from prior to
16    1873.
17        I found another account from 1906, July 1906,
18    and this is, again, a group of surveyors who were
19    working upstream of what's now Lake Roosevelt, near
20    Cherry Creek, and it was part of the Globe Power
21    Company.  And it mentions that they had lost a boat
22    overnight.  So this is a rookie boatman's mistake that
23    still happens to this day, in case you didn't read
24    about it in the Grand Canyon, stranding a bunch of
25    tourists.  All get up in the morning and look at the
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 1    river and think something's different here, and their
 2    boat's gone.  And this is what happened.  They had a
 3    little storm come up, a small freshet, if you will,
 4    certainly not flood stage, but it came up high enough
 5    that it lifted their boat and took it on downstream
 6    without them.  They didn't tie it off, didn't pull it
 7    up high enough, and that's the mistake.
 8        So their boat washed away overnight on
 9    July 5th.  So sometime in late June they were doing
10    this work, and they were going to go out and build a
11    new boat to replace the old boat and continue their
12    work.  The boat was being used in work conducted by the
13    engineers on the river.  There was a reservoir that was
14    proposed and a tunnel and some powerplants between
15    Cherry Creek and Redmond Flat.
16        We know a little bit about the flow rate at
17    that time from the gage at Roosevelt.  On the date of
18    July 5th, there was a peak, a mean daily discharge, of
19    765 cfs.  The actual flood peak might have been a
20    little bit higher than that, just given the nature of
21    how they report these data.  The week prior, 385 cfs
22    was the maximum discharge in any given day of the week
23    prior.  So it was not a high flow period of the year at
24    all.  I've been on this segment at that flow rate.  I
25    actually swam the river on purpose.  I hiked up and


Page 4648


 1    swam down at about this flow rate, and it's floatable.
 2  Q.   And that's in evidence as a new article as
 3    C053 Part 384.
 4  A.   The Globe Power Company is in evidence.  My
 5    little anecdote about swimming is not.
 6        So this is a map that shows where that site
 7    is located.  We're towards the middle end of the canyon
 8    portion of Segment 3.  This, coincidentally, is right
 9    through the reach that Mr. Burtell visited in one of
10    his two site visits of the Upper Salt.  He did his
11    surveyed cross section in Horseshoe Bend, which is
12    right about there.  So if you look at his report and
13    the depths, this is an account of some folks boating
14    right through that segment.  And, also, I show on the
15    map where the USGS gage near Roosevelt is located.
16    That's the gage that's active today.
17        The next new account that we found -- and,
18    again, we found these accounts just literally by
19    sitting here during testimony, I confess, of others,
20    just looking on Chronicling America, trying different
21    keywords.
22        This is another account from January 1984,
23    where the editor describes taking a horse ride upstream
24    of Phoenix, and he comes across two brothers who were
25    building a boat.


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(41) Pages 4645 - 4648







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 21
May 17, 2016


Page 4649


 1        MR. SLADE: Let me stop you there, Jon.
 2    I would like to pass this out, and this is C053
 3    Part 383.
 4        MR. ROJAS: Eddie, the back is the
 5    blowup of this?
 6        MR. SLADE: That's right.  Yeah, we test
 7    your eyes first, and then after you realize you can't
 8    see it, you turn it over and figure it out.
 9        BY MR. SLADE: 
10  Q.   Okay.  Jon, you're on Slide 42 and you're
11    talking about Evidence Item C053 Part 383, which is a
12    new boating account that was submitted since you've
13    testified?
14  A.   That's correct.
15  Q.   Okay.  Go ahead.
16  A.   Yeah, so the Senator describes coming across
17    these guys, and they tell him that, yeah, they're
18    trappers, they're building a boat, and they're going to
19    work the Salt and the Gila Rivers.  This is an 1894
20    recall.  They're out there trapping for beaver.
21        We heard testimony from Dr. Newell saying
22    that that was not an economical thing to do, and yet
23    here are two guys ground-testing this theory, and they
24    say, no, it's -- actually, it's something they intended
25    to do, and they say they're plentiful.  They say the
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 1    skins are worth 8 to $20 each in this article, and
 2    that's the source of the pelt values that I was using
 3    in my analysis that I described a few slides ago.
 4        We have a little information about the flows
 5    in January and February of 1894, comes from the A.P.
 6    Davis article or publication from 1903, and they ranged
 7    from a low of 494 to a high of 591.  So, again, these
 8    are not high flows.  These are typical conditions.  And
 9    they describe this as being, you know, a very easy
10    float and float unobstructed and not seeing people for
11    days at a time, and the other types of furs that they
12    were collecting, mountain lion, fox, raccoon, bear,
13    lynx.  And they say that they can float in their canoe
14    for whole days and never seen a sign of human
15    habitation, which may account for why some of these
16    trapper accounts never made it to the news, is they
17    floated by without being noticed.
18  Q.   And this is where you got the valuation of
19    what beaver skins were worth of 8 to $20, correct?
20  A.   Yes.
21        My guess is that there's lots more accounts
22    out there.  I know if you've played around with
23    Chronicling America and doing these word searchs, where
24    you're looking for an account that you know exists and
25    you put in keywords from that account and that things
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 1    don't pop up, sometimes the scanning that went into
 2    those old-time newspapers misses keywords.
 3        My guess is that if you had enough time and
 4    budget to play around with it, you would come up with
 5    even more accounts than we have.  But as it is, we
 6    have, if we go to the next slide --
 7  Q.   I want to ask you a few more questions about
 8    this account.
 9  A.   Okay.
10  Q.   They say they navigate for several miles the
11    Salt and Gila, or they intend to navigate.  If they're
12    upstream 6 miles from Phoenix on the Salt and they
13    plan -- and they're building a boat by the river and
14    then they intend to navigate the Salt and Gila, what do
15    you think they meant by several miles?  That doesn't
16    quite add up.
17  A.   Yeah, well -- yes.  So we know the miles,
18    and, again, this is how you read historical newspaper
19    articles.  So I don't need to read this article to get
20    their estimate of the miles.  In 1894 I don't think
21    they had a GPS or they were working off a detailed map
22    of what it looked like.  And whether they used the word
23    several or that's the editor's choice, they say that
24    they're going to navigate the Salt and Gila Rivers.  So
25    we know those distances.  It's about 18 miles or more
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 1    from .6 miles up to Phoenix down to the confluence of
 2    the Gila and then additional miles beyond that.
 3        Another thing that popped into my head as we
 4    originally discussed this, and I was looking at, well,
 5    here's a couple of brothers; could this have been the
 6    Day brothers.  Doesn't mention them as being the Day
 7    brothers.  The Days were fairly well-known in Arizona,
 8    and they were brothers.  I doubt that they were the
 9    only brothers that existed in the state of Arizona or
10    the territory of Arizona at the time.  So we don't know
11    that they are and we don't know that they're not.
12        It's unlikely, in my opinion, because they're
13    building their boat in Phoenix and not where they lived
14    in the Verde Valley.
15  Q.   We've heard some criticism about the Day
16    brothers account, which I believe was in 1892.  That
17    was a newspaper account; is that your understanding?
18  A.   Yes.
19  Q.   We heard some criticism that we don't know if
20    an account like that ever happened again, because they
21    had said they planned on boating again.  Do you recall
22    that?
23  A.   I do.
24  Q.   So whether or not this is the Day brothers,
25    this is, of course, another two brothers that are
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 1    boating after that 1892 Day brothers account?
 2  A.   Correct.
 3  Q.   So it confirms that whether the Day brothers
 4    did it or someone else, it still could have been done
 5    and was?
 6  A.   Yeah.  And it also tells us that despite the
 7    fact that beaver pelts might not have been as popular
 8    as they were in 1820, there was still a market for
 9    them.  They were still in use, just like people still
10    by Air Jordans, and they're not as popular as they once
11    were, but they still get sold, so...
12        Is that it?
13  Q.   That's all I have.
14  A.   So I'm just repeating here this summary, and
15    I've added in the new accounts and I added a column
16    that has the numbers, so it makes it a little easier to
17    count.
18        I don't know that I need to say much more
19    about them, so I'm going to page through Slides 43, 44,
20    45 and 46.  I added some footnotes in there to let you
21    know that I did not count in my summary the boats that
22    were used in construction of the dams.  I don't believe
23    them to be done in the ordinary and natural condition
24    of the river.  I did not include boats that were used
25    specifically during floods or boats that were used
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 1    solely on canals, nor did I count the numerous ferries
 2    that existed as any of these accounts.  Those are all
 3    separate instances of use of boats, but I didn't feel
 4    like they were instructive for the question that we
 5    have in front of us.
 6        In Slide 47 I asked the question "Are These
 7    Every Historical Trip?"  Well, I would suggest no, and
 8    part of my reason for that is, in my 1993 report we had
 9    13 accounts.  When we came back and looked at this
10    again in 2015, we had 28 accounts.  And then just in
11    the course of sitting through these hearings, we've
12    upped it by 3.
13        And my guess is, is that the database, as the
14    databases of historical newspaper information increases
15    and our readings of other things increase, we're going
16    to get more and more accounts, if, for some reason,
17    these sorts of hearings continue or someone else asks
18    the question.
19        But I also note that 9 of the 31 were not
20    reported immediately in the newspaper at the time of
21    the trip.  So there's a lot of trips that were being
22    missed.  In fact, Dr. Newell agreed that the news
23    wouldn't report every episode of boating.
24  Q.   And, Jon, there's been some criticism about
25    the number of accounts, given the span of years.  Do
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 1    you recall that?
 2  A.   I do.
 3  Q.   Do you recall in the Utah v. U.S. case of
 4    1931 the Court talking about when the first trip was
 5    down the Colorado and Green River?
 6  A.   I recall that discussion generally, yes.
 7  Q.   Okay.  Do you know what the date of that is?
 8  A.   The date of the first trip?
 9  Q.   Of that first Powell trip that occurred on
10    the Colorado and Green.
11  A.   Powell's first trip was 1869.
12  Q.   Okay.  And do you know what the Special
13    Master and then the Court later said about when the
14    next accounts occurred?
15  A.   Yeah, actually, I made some notes about that,
16    and I'll just read to you.  This comes from what you
17    tell me is called pin site 82, is the proper way to
18    refer to this, is:
19        "Coming to the later period -- that is, since
20    1869, it appears that navigation began in 1869 with the
21    expedition of Major John W. Powell down the Green and
22    the Colorado Rivers, and this was followed by his
23    second trip in 1871.  It is said that there were no
24    further attempts at navigation for 17 years.  Much of
25    this evidence as to actual navigation relates to the
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 1    period after 1896," -- that's almost 30 years later,
 2    after statehood in Utah. -- "but the evidence was
 3    properly received, and is reviewed by the Master as
 4    being relevant upon the issue of the susceptibility of
 5    the rivers to use as highways of commerce at the time
 6    Utah was admitted to the Union."
 7  Q.   So if we take the 5 tons of wheat account,
 8    which occurred in 1873, and we add 17 years to that,
 9    okay, we get 1890?
10  A.   Yeah.
11  Q.   Okay.  What has occurred on the Salt by 1890?
12  A.   We've built a lot of diversion dams and we've
13    taken a lot of water out of the river.
14  Q.   Okay.  And we saw that with the Kibbey
15    Decree, which talked about 18, I believe, 87 as a point
16    where the litigation began?
17  A.   That's what it said, yes.
18  Q.   Okay.  And that's three years even before
19    1890.  So was there enough time to establish boating
20    before irrigation and diversions began taking place in
21    the Salt River area, in your opinion?
22  A.   It was a very limited time period.  In fact,
23    as I stated earlier, immediately upon settlers arriving
24    in Segment 6, they built diversion dams, and so
25    immediately there were obstacles that would impede and
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 1    limit the types of river transport you could use.
 2        Moving on from Slide 47 to 48, there's been
 3    some criticism about the standard success that says
 4    that if the boat and the boater and the cargo arrive at
 5    the destination and there's no serious deaths or
 6    injury, or no deaths or serious injury, all death being
 7    serious, due to the boating anyways, and the boaters
 8    themselves call it a success, that looks like a
 9    success.
10        And I think some folks have somewhat jokingly
11    called it the Fuller standard of success, and this is
12    hardly my sole description of what success is.  I would
13    say that this is the standard generally used by
14    boaters.  You get to the bottom of your trip and you're
15    alive and you've got your boat, it was a successful
16    trip.
17        And during these successful trips and the
18    question that I'm answering as a boater about boating,
19    this is the standard that we use.  During those trips,
20    did we hit a rock on the way down?  Maybe.  Did
21    somebody fall out of a boat?  Maybe.  Did we have to
22    repair a boat?  Not often, but occasionally.
23        And these are things that you have come
24    prepared to do when you're boating on the river.
25    You're not sitting in a library reading about it.
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 1    You're not looking at it from Google Earth aerials.
 2    You're on the river and you're out in nature, and
 3    inherently there's some things that happen in nature
 4    that are challenges that you overcome.
 5        And so I would suggest that this is a pretty
 6    general standard, and that's in contrast with the
 7    Slide 49.  Some of the other, what I've heard of their
 8    definition of failure or nonsuccess, Dr. Newell said
 9    that any single account is a failure; that the trip
10    must be repeated regularly, or to be fair, he said it
11    was not a successful trip unless it was repeated
12    regularly, and he suggested like five times a year or
13    more, or certainly more than once per year.
14        He's applying a different standard of
15    navigability that I think is appropriate for attorneys
16    to argue about.  The kind of success I'm talking about
17    is the trip of that specific instance.  What he seems
18    to be making the extrapolation to is whether that
19    counts as evidence of susceptibility and should be used
20    in a determination.  I would say that if an individual
21    trip is successful, that does speak to whether the
22    river is susceptible to navigation or not.
23  Q.   And do you recall if Dr. Newell did any study
24    of the specific conditions of Arizona settlement that
25    might have led to fewer repeated trips?
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 1  A.   My recollection of his testimony was that he
 2    did not.
 3  Q.   Okay.  So he didn't testify at all or know
 4    anything about dams and diversions and water used for
 5    irrigation purposes?
 6  A.   I can speak to what he testified to and not
 7    what he knows or doesn't know, and I don't believe that
 8    he testified that that was part of his analysis.
 9  Q.   Pretty important part of the analysis if
10    you're trying to consider how the Salt was and what it
11    could have been used for?
12  A.   The fact that the water may have been out of
13    the river certainly would inform on whether you could
14    boat it or not.
15        Dr. Newell similarly has a standard of
16    failure that's saying you weren't carrying a commercial
17    load unless you had 15 tons, a point he repeated
18    several times.  That's in contrast to the testimony of
19    other experts on both sides that have suggested that
20    canoes can be used for commercial purposes.  So he kind
21    of stands alone on that one.  And, again, I don't know
22    that any Court has ever established some sort of a
23    weight limit.  Certainly in the Alaska cases that I've
24    worked on, there was no 15 ton.  Their criterion craft
25    does not need to carry 15 tons.  It carries a lot less
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 1    than that.
 2  Q.   So Dr. Newell admitted that canoes could be
 3    used for commercial purposes and were used for
 4    commercial purposes on some of the Eastern rivers that
 5    he had studied?
 6  A.   My recollection was that prior to 1850, yes.
 7  Q.   Okay.  And is it your recollection that he
 8    said they couldn't have been used here in Arizona at
 9    closer to the time of Arizona's statehood because the
10    fur trading business had shut down, it wasn't
11    economical?
12  A.   I think we need to be really careful about
13    what he said and didn't say.  My recollection was he
14    said that that wouldn't count for commercial use of the
15    river, so it was not navigation.
16  Q.   Okay.
17  A.   I don't recall whether -- specifically,
18    whether he testified whether an actual canoe could be
19    used on the river.
20  Q.   But he did no economic analysis, that you're
21    aware of, to make a determination of whether beaver
22    trapping in Arizona was viable as a commercial
23    enterprise?
24  A.   I don't recall whether he did an economic
25    analysis.  I don't recall that he did say that.  I do
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 1    know that he said that he didn't count the episodes
 2    like the Day brothers because they weren't done
 3    frequently enough.
 4  Q.   And we see not only the Day brothers saying
 5    it's profitable to use boats for trapping of
 6    fur-bearing animals like beaver, but we also see a new
 7    account later on, past the Day brothers, in 1894, that
 8    says the same thing, right?
 9  A.   Yes, so people were.  That's kind of --
10    that's the ground-truthing of these theories.  In fact,
11    the record shows that people were using small boats to
12    assist them in trapping these rivers, and they were
13    traveling the rivers by boat.
14  Q.   So the evidence that we have that's in the
15    record from people that were actually here contradict
16    what Dr. Newell testified about regarding whether
17    canoes could be commercially used on the Salt at the
18    time of Arizona's statehood; is that correct?
19  A.   Yes.
20        CHAIRMAN NOBLE: Mr. Slade, can we take
21    a break now?
22        MR. SLADE: Okay.
23        CHAIRMAN NOBLE: Thank you.  Let's go
24    for 15 minutes.
25        (A recess was taken from 2:29 p.m. to
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 1        2:48 p.m.)
 2        CHAIRMAN NOBLE: Mr. Slade, please.
 3        BY MR. SLADE: 
 4  Q.   Okay.  I believe when we left off, Jon, we
 5    were on Slide 49, and did you have any more to say
 6    about that?
 7  A.   Just that we hadn't mentioned the fact that
 8    some experts have called trips failures when the boat
 9    flipped, and I can tell you that the experience of
10    river boaters, that's just not their standard.  Whether
11    there's some sort of legal criteria associated with
12    flipping a small boat, I don't know; but from the
13    perspective of any qualified boater, the fact that you
14    flipped, while not desirable, is not a sign of a
15    failure of a trip.
16        Neither is, on Slide 50, the boat being
17    damaged, whether it be scratched or worn or a rib
18    broken on a canvas-framed boat; nor is getting
19    temporarily stuck.  And that was an odd one that I saw
20    in the record or heard in the record; that folks were
21    saying, well, the fact that the boat was temporarily
22    stuck made the trip a failure or contributed to its
23    failure, in that all of the experts noted that the
24    Colorado River is navigable and had steamboat traffic
25    and those boats would get stuck, and it sounded like
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 1    they would get stuck fairly routinely.
 2        So somehow getting stuck on the Colorado
 3    River was a different standard than on the Salt, which
 4    I don't understand.  That makes no sense to me.
 5        And then, again, as we mentioned a number of
 6    times, that there was some sort of length indication
 7    that was required enough to make a trip a success;
 8    again, no documentation for what the basis of that
 9    standard might have been.
10        And, further, I would note that the other
11    guys, if you will, in terms of the opposing experts,
12    did not appear to make adjustments for the depleted
13    condition of the river, particularly for trips that
14    went through or in Segment 6; and yet they did.  The
15    trips did go through there, some of them passing the
16    dams on conditions that were clearly at decreased flow
17    than what would have been there otherwise.
18        So to summarize the historical accounts, I
19    counted 31 trips.  I'm counting each of the Day
20    brothers' as an individual trip.  Only two of those
21    were unsuccessful; that being the Hayden trip and the
22    U.S. Reclamation Service guys who had a bunch of guys
23    in canoes and found hitting a rock and almost tipping
24    over being too much for them, and they stopped their
25    trip and came out via wagon, I think it was.
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 1  Q.   And, Jon, earlier you said that you thought
 2    the unsuccessful part of the Hayden trip probably
 3    occurred in Segment 1 or higher?
 4  A.   That's right.
 5  Q.   So, therefore, you would really only have one
 6    unsuccessful account?
 7  A.   In the segments that we're considering to
 8    be -- that we're arguing for navigability, yes, only
 9    one.
10  Q.   Okay.
11  A.   And then there's 4 of those 31 where we don't
12    have sufficient information.  It's my opinion that they
13    probably were successful trips or we would have heard
14    about them; but we don't have information, so I don't
15    count those.  Any way you slice or dice it, most of the
16    trips, the majority of the trips were successful; and
17    that's in contrast to testimony we heard where people
18    would say most of the trips were failures.  From a
19    boatman's definition, a vast majority of trips were
20    successful.
21        I didn't include any flood accounts.  The
22    kinds of boats that occurred in these historical
23    accounts included canoes, flatboats, canvas boats,
24    skiffs, whatever's meant by that term.  Most of the
25    trips were in the downstream direction.  There were a
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 1    few where they were staying static or moving upstream.
 2    Not a one did we account any -- or anybody said, oh, my
 3    goodness, there's a beaver dam out there and that
 4    created a hiccup in our trip; similar with braiding,
 5    sand bars, sandy bottoms, rocky bottoms.  None of those
 6    kinds of things were noted as being trip stoppers or
 7    causes of failures.
 8  Q.   The word skiff appears in a number of the
 9    accounts.  Do you have any idea what that word means
10    across the accounts or in any one particular account?
11  A.   You said skiff?
12  Q.   Skiff.
13  A.   Okay.  The term skiff has a specific meaning.
14    I think students of historical boating, like
15    Dr. Newell, I think gave a good answer to that.  But I
16    think commonly skiff is just a word for boat.
17        And, for instance, you know, I do -- I have
18    canoes and kayaks and rafts in my personal livery, and
19    quite often friends of mine will say, "Oh, you're out
20    in your kayak."  And, no, I was in my canoe.  And they
21    go "Huh?"
22        So to them, there's no distinction; and I
23    think the same kind of thing happens with the word
24    skiff.  It just means a small boat, generally, and it
25    could be used to describe a number of varieties of
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 1    things that might be rowboats or canoes or flatboats.
 2        The historical record includes instances of
 3    trade and certainly a lot of travel, and it occurred
 4    throughout the year.  It was not just during the high
 5    flow season.  In fact, the most frequent, if you're
 6    just counting the numbers of trips, were recorded in
 7    June, which surprised me a little bit the first time we
 8    tallied these up a long time ago.  I would have
 9    expected to see more in the wet season of the year.
10    But, in fact, if you go out to the river, usually the
11    conditions are quite boatable in those hot months, and
12    that's when they occurred in the record, at least the
13    ones we have record of.
14  Q.   Is it possible that people decided to go out
15    and check out a cooler river during the hotter time of
16    the year, just for purposes of the climate?
17  A.   You know, I don't know that, in any single
18    account, I don't recall anyone who said we went out
19    because it was hot out and we thought it would be a
20    good time to be on the river.  It wouldn't surprise me
21    if that were part of the motivation of the Ensign and
22    Scott trip or the Thorpe and Crawford trip, but we
23    don't know that.
24  Q.   For example, the Hayden account took place in
25    May or June; is that right?
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 1  A.   Yeah, which is an interesting time of year
 2    for them to propose that they were going to go up and
 3    try floating logs.  If any of those folks had any
 4    familiarity with the river, they would have known that
 5    that was probably the least likely time to be able to
 6    float logs, just because flows are typically seasonally
 7    low.
 8  Q.   If you get up to Fort Apache in May or June,
 9    it's a significantly cooler climate that time of year,
10    right?
11  A.   It's cooler than Phoenix, yeah.  And taking
12    that trip up there in January or February would require
13    maybe an extra pair of socks and a few other things.
14        So we are at long last finished with
15    historical boating, at least until the other folks get
16    a chance to ask questions, and we're going to move into
17    the modern boating and what its relevance is to making
18    determinations of navigability.
19  Q.   And we're on Slide 52.
20  A.   We were, and I just turned to 53.
21        So there are some areas of consensus, and I
22    think it's important to note those in a rebuttal.  It's
23    not all disagreement.  In fact, I would say overall
24    there's -- between the technical experts, I think
25    there's a lot of agreement on the facts and less
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 1    agreement on the interpretation of those facts, just
 2    across the case.
 3        In this area specifically, modern boating,
 4    that these areas of consensus, I think everyone agrees
 5    that modern boating does occur and that modern boating
 6    occurs when it occurs on different segments.  They
 7    aren't necessarily at the same time.  And I think
 8    everyone agrees on the types of boats that you
 9    typically see out there.
10        There is a disagreement primarily around the
11    subject of are modern boats meaningfully similar to
12    historical boats, and the subtext or the context of
13    that question is that do modern boats allow boating in
14    reaches that could not have been boated by historical
15    boats?  And I think that's where we see most of our
16    disagreement.
17        And that latter question I believe is the
18    question that the Montana court, the PPL court, however
19    you want to refer to that, was asking when they were
20    asking this question about meaningfully similar, is
21    does it allow boating in areas that could not have been
22    boated in the past.
23  Q.   Jon, while we're talking about that, let's
24    read the exact language from the PPL Montana case so we
25    have some context.  And this is PPL Montana v. Montana,
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 1    132 Supreme Court 1215, and I'm on pin site 1232.
 2    Excuse me, 1233.  And I'll read starting with the word
 3    "Evidence."  Do you see that, Jon?
 4  A.   "Evidence of present-day use"?
 5  Q.   Yes.
 6  A.   Okay.
 7  Q.   So this is the Supreme Court on meaningfully
 8    similar.
 9        "Evidence of present-day use may be
10    considered to the extent it informs historical
11    determination whether the river segment was susceptible
12    of use for commercial navigation at the time of
13    statehood.  For the susceptibility analysis, it must be
14    determined whether trade and travel could have been
15    conducted 'in the customary modes of trade and travel
16    on water,' over the relevant river segment in its
17    natural and ordinary condition.  At a minimum,
18    therefore, the party seeking to use present-day
19    evidence for title purposes must show:  (1) the
20    watercraft are meaningfully similar to those in
21    customary use for trade and travel at the time of
22    statehood; and (2) the river's poststatehood condition
23    is not materially different from its physical condition
24    at statehood."
25        And I'll skip down to "If modern watercraft


Page 4670


 1    permit navigability where the historical watercraft
 2    would not, or if the river has changed in ways that
 3    substantially improve its navigability, then the
 4    evidence of present-day use has little or no bearing on
 5    navigability at statehood."
 6        Did I read that correctly?
 7  A.   Yes, you did.
 8  Q.   So is that the context with which we are
 9    going to look at meaningfully similar and respond to
10    some criticisms?
11  A.   Yes, it is.
12  Q.   Okay.
13  A.   And a couple of things in there that stood
14    out to me.  One is in the first line.  The Court says
15    that evidence of present-day use may be considered.  So
16    they do not uniformly rule out, but they do the use of
17    evidence of modern day boating.  So they don't rule it
18    out.
19        And then they say that watercraft are
20    meaningfully similar.  They don't say that it's the
21    same, which would make the discussion a little less --
22    a little more easy to apply.
23        And then in terms of the river condition,
24    they say it's -- they don't say it's identical.  They
25    say it's not materially different, materially
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 1    different; or the river has changed in ways that
 2    substantially improve its navigability.
 3        So they've put some qualifiers on those
 4    standards that they outlined in there, and that's the
 5    context in which I tried to look at this line of
 6    evidence.
 7  Q.   So when they said meaningfully similar and
 8    did not say the same, do you take that to mean that you
 9    do not have to show that the exact same type of boats
10    that were used in the historical period are being used
11    today?
12  A.   Exactly.
13  Q.   Okay.  So, rather, you can show that similar
14    types of boats, and based on criteria that you're going
15    to talk about, similar types of boats are used today
16    that were used at Arizona's statehood?
17  A.   Yes.
18        So parsing this out a little bit, this
19    discussion of modern boating, an area of agreement that
20    we seem to all -- it seems to me we agree on, is that
21    what kind of boating -- does modern boating occur.
22        In Segment 1 the White Mountain Apache Tribe
23    at least does not allow boating on that river by any of
24    the commercial outfits.  I understand, from talking to
25    Alex Mickel, that that's something they've considered
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 1    in the past and may consider again in the future, but
 2    currently opportunities to boat that are limited by the
 3    tribe, for whatever their reasons are.
 4        Segment 2 has boating year-round.  Most of
 5    the boating occurs in the spring, but it's important to
 6    recognize that that boating that goes on up there in
 7    Segment 2 and 3 is limited by the U.S. Forest Service.
 8    And the reason they limit it is because they don't want
 9    to overuse the river, which, in essence, if they didn't
10    put those limits on there, we would see a lot more
11    boating out there than we do currently.  So it's a
12    relatively tough permit to get, and yet still they
13    have, I believe, over a thousand boaters that do it on
14    an annual basis.  And I went through the specific
15    numbers in my direct testimony.
16  Q.   Do you know if the commercial operators are
17    also limited in their amount of boats that they can use
18    during a season?
19  A.   I don't recall that specifically.  I think
20    Alex Mickel testified to that.  I don't recall many.
21        Also in Segment 2, the White Mountain Apache
22    Tribe currently has some limits.  This is something
23    that's new to their website recently.  I've never seen
24    it in the past, that they don't allow open canoes.
25    Although, they do allow whitewater class boats, which
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 1    would include whitewater canoes.  So I'm not quite sure
 2    what that means.  Never stopped to ask them about it.
 3        So there's -- part of the reason we don't see
 4    some kinds of boats out there is because of
 5    restrictions that the owners of the river right have
 6    put on the use, and they maintain and control the road
 7    and that people use for access for the day trip up on
 8    Segment 2.
 9  Q.   Does that restriction talk about wooden boats
10    at all; does it restrict wooden boats?
11  A.   It does not.
12  Q.   Okay.  So you could have a wooden whitewater
13    outfitted boat, and that would be allowed per the
14    restriction?
15  A.   Theoretically, yes.
16  Q.   Okay.  And we know that that segment was
17    boated in a wooden boat by Logan and then further down
18    by others?
19  A.   That's correct.
20        Let me think about that.  So certainly
21    Mr. Logan, and that's the only one that comes to mind
22    right now for Segment 2, 3 that's -- well, Segment 2
23    that's permitted by the White Mountain Apache Tribe.
24    And if there's another one in there, it's escaping my
25    memory right now.
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 1        So Segment 3, like Segment 2, boating occurs
 2    year-round.  Most of it's during the spring runoff.  I
 3    think that you'll find, if you go out there and sit by
 4    the river, you'll see boaters going down there
 5    throughout the year.
 6        I know personally I've done it at as low as
 7    188 cfs.  I've talked to Game & Fish folks who have
 8    been down there as low as 90 cfs.  So it happens.  But
 9    the lower the flow rates go, as you heard from Alex
10    Mickel and Tyler Williams, the rockier it gets and the
11    more things you need to go around.  Yet, at the same
12    time, the flow velocity decreases significantly, so
13    it's easy to get around things or stop your boat and
14    back up and work around obstacles.
15        Segment 4 is underneath the reservoirs.  It's
16    not in its natural condition.
17        And Segment 5 we'll talk about in a fair
18    amount of detail.  There's a lot of recreational
19    boating.  Some of it's commercial, commercial
20    recreation that goes on there, and it's primarily
21    occurring when the reservoirs are releasing flow and
22    subject to the downstream demands and whatever
23    agreements are in place that govern those releases.
24    But, as you'll find, there are occasional folks that
25    are out there.
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 1        When I took my trip at low water, I believe
 2    it was 8 cfs, I was not the only boat on the river.  I
 3    actually saw a large rubber raft out there.  And at one
 4    other time when I was out at, I believe, 90 cfs, I saw
 5    a flatboat with a motor down above the confluence of
 6    the Salt and the Verde puttering around out there.  So
 7    you do see some other boats at different times of the
 8    year.
 9        And on Segment 6, Segment 6 is not in a
10    similar condition to its historical condition today,
11    and the only time we see water in it is either effluent
12    releases or during floods.  And you will see people
13    boating on the effluent releases and occasionally some
14    people boating during floods, but, again, the
15    conditions there change materially.
16        We move to Slide 55.  I think there's pretty
17    good agreement on the common boat types.  We do see
18    rubber rafts used primarily in Segment 2, 3 and 5, and
19    potentially used in 6.
20  Q.   Jon, let me stop you for a second.  I want to
21    go back to something you said about Slide 54.  You said
22    the conditions on Segment 6 are changed materially?
23  A.   Yes.
24  Q.   Okay.  Do you mean the conditions today or
25    the conditions when boating occurred in Segment 6 from
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 1    the historical record, which began after the river was
 2    diverted?
 3  A.   Well, I'm not sure I understand your
 4    question.
 5  Q.   Let me rephrase.
 6        Some of the historical accounts we have
 7    occurred in Segment 6 after the river had been
 8    depleted, to some degree.  Would you characterize the
 9    river during the time when those historical accounts
10    happened as materially different than what the natural
11    condition of the river would have been?
12  A.   Yeah, my statement, in its entirety, I was
13    completely talking about the river condition today, as
14    we look out the window and we look over in that
15    direction, what the river condition is today versus
16    what it was in its ordinary and natural condition.
17        In terms of the historical trips that we've
18    just spent a half a day talking about, I would say
19    those trips occurred on a river that was somewhat to
20    very depleted flow conditions; but from the
21    descriptions of the river, it was materially in the
22    same physical condition as that existed prior to 1860,
23    based on my reading of the record and the information
24    that we have.
25  Q.   So we're back to Slide 55.
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 1  A.   We are.
 2        So the common boat types, we've got rafts,
 3    hard shell and inflatable kayaks, again, in Segments 1
 4    through 3, when they can get permits to go in 1,
 5    primarily in 2 and 3 and 5, and to some degree, as I
 6    mentioned in 6, as well as canoes.
 7        In Segment 5 we see a variety of other boats,
 8    primarily because they're easier, closer to town; and
 9    you see a distinct difference in the character of the
10    river in Segment 5 and 6 than you do in the upper parts
11    of the river.  And so we see some other boats, like the
12    Maricopa County Sheriff's Department uses a jet boat
13    and an air boat.  Occasionally you see some rowboats in
14    there, some dories and some small motor boats, as I
15    just mentioned.  So there's a wider variety that go on
16    there, primarily because people have easier access to
17    get in and out, not only to the put-ins, but to places
18    along the river where you can take shorter trips.
19        And, again, Segment 4 is under the
20    reservoirs, and lots of different boats go on there,
21    but, again, it's -- the character of the reservoir are
22    much different than a flowing river.
23        And so this is where we get to, on Slide 56,
24    some of the areas of disagreement.  There's very little
25    consensus, from what I've heard over the course of the
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 1    testimony, but I think in trying to work towards a
 2    consensus position, one, it's important to make sure
 3    that we're constantly making apples to apples
 4    comparisons.
 5        So I heard some testimony saying, well, an
 6    expert, I think Dr. Newell, said that he had looked at
 7    kayaks and compared them to the types of boats that he
 8    was talking about, wooden boats that are large, and
 9    said, no, they're not materially or meaningfully
10    similar.
11        Well, I would agree on that, that kayaks are
12    materially different than boats that can carry 15 tons,
13    and they're made of different materials, and they draw
14    differently, they handle differently.
15        A more reasonable comparison would be to say,
16    well, what kayaks existed as of the time of statehood,
17    and how are they materially -- meaningfully similar to
18    the kayaks that exist today; or, similarly, with
19    canoes, we need to look at the same kinds of canoes.
20    So let's compare wood and canvas canoes of the time to
21    wood and canvas canoes today or compare folding canoes
22    or stretched canvas over a wire or wood frame to
23    similar folding boats that are available today.
24        Also, there's some factual errors that I'll
25    clean up here, and we'll talk about them in the next
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 1    couple of slides.  And I think it's also important to
 2    listen to folks' own testimony, and what I heard is we
 3    had a number of experts disqualify themselves as
 4    experts in the area of both historic and modern
 5    boating, and yet offered testimony on whether things
 6    were meaningfully similar or not.
 7  Q.   So based on what you heard in testimony and
 8    in the evidence that you've reviewed, who do you think
 9    are the people that are qualified to talk about
10    meaningfully similar boats?
11  A.   Based on self-disqualifying, only Dr. Newell
12    admitted to being an expert in historical boating and
13    familiar with modern recreational boating.
14  Q.   Okay.
15        MR. SPARKS: Counsel, I think your mike
16    is off now.
17        MR. SLADE: No.
18        MR. SPARKS: No?
19        BY MR. SLADE: 
20  Q.   And what about the experts that the State
21    Land Department presented?
22  A.   Well, we had Brad Dimock, who would qualify
23    as an expert in both.  He's built replica boats that
24    were used in Arizona, replicas of boats that were used
25    in Arizona on Arizona rivers and used them on the Salt
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 1    River.  Certainly him.  Alex Mickel also admitted to
 2    being an expert in modern boating, and certainly
 3    running a commercial modern boating outfit would
 4    qualify him, and also being familiar with different
 5    types of historical boats; as well as Tyler Williams,
 6    who is primarily a recreational, modern recreational
 7    boating, so...
 8  Q.   And yourself?
 9  A.   And myself.  I would call myself an expert in
10    both.
11        So let's talk about what it means to be
12    meaningfully similar.  As I stated earlier, when we
13    were reading the Montana Court's opinion, it does not
14    mean exactly the same.  I think if the Court had meant
15    only the exact same types of boats can be considered,
16    they would have said exactly the same and not
17    meaningfully similar.
18        Meaningfully similar, to me, I think the
19    common definition of that would be that it does not
20    mean it's exactly the same, or that there may be some
21    differences, but they're just not materially different.
22        And, primarily, I think the Court was driving
23    down to find out can you boat now where you could not
24    then.  And I think that's, of course, an interesting
25    question.  The Supreme Court addressed it, so that
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 1    makes it interesting on its own face.  But thinking
 2    about how that applies to, for instance, our opinions,
 3    the State's opinions, on what rivers they're pursuing
 4    claims on and what segments of rivers they're pursuing
 5    claims on, I would put Segment 1 in that category.
 6        How Mr. Logan got his wooden boat through
 7    Segment 1 is a testimony to his hardiness and
 8    perseverance.  We don't see that repeated.  And, in
 9    fact, we don't see that repeated much in the modern
10    record.  But I think this is primarily talking about,
11    what I interpret the Court's language here and their
12    direction, as a boater and someone who's looked at
13    literally all of the stream segments in Arizona of all
14    rivers in some respect, is that there are rivers that
15    you can get a modern boat down, and the materials, the
16    durability, and the design of those are different
17    substantially than what existed in 1912 and the years
18    prior.
19        And I think that would make -- if we were
20    using the standard of modern boats solely, then I think
21    we would have arguments about the Black River, the
22    White River, East Verde, Burro Creek, rivers where
23    people do go out and boat.  But they have a very unique
24    set of skills and they have boats that are very durable
25    and they tend to be young and bold.  But those are


Page 4682


 1    different.  They're very steep, they're narrow, and
 2    they have vertical dropoffs.  Fossil Creek would be
 3    another example of that, none of which we're making
 4    claims of navigability on, "we" the State.
 5        And I agree completely with those decisions,
 6    because that case, modern materials, modern boat types
 7    allow boating in a place where historic boats did not
 8    go.
 9  Q.   So if I hear you correctly, you would agree
10    that there are certainly some rivers and streams in
11    Arizona where the modern boat materials allow boating,
12    where historic boats could not have gone?
13  A.   That's correct.
14  Q.   But those rivers do not include, from the
15    State's perspective and yours, the Gila, the Verde and
16    the Salt?
17  A.   With the exception of Segment 1 of the Salt
18    and I think we called it Segment 0 on the Verde.
19  Q.   And is that consistent with what Tyler
20    Williams talked about?
21  A.   Yes.  If you've read Tyler Williams' book,
22    where he talks about different paddling rivers, he'll
23    talk about the types of boats used on some of these
24    creek -- they call it creek boating, is what they call
25    it.  Again, they're a different style of boat,
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 1    different materials, different skill sets.
 2  Q.   And is that -- recently, I believe, Salt
 3    River submitted an exhibit, and it's C054 Part C, and
 4    it's an article entitled "Up a creek, with a paddle:
 5    Desert kayakers chase the water," and it's a document
 6    that was published in the Republican article, published
 7    4-29 of this year.  Have you had a chance to review
 8    that?
 9  A.   I did.
10  Q.   Is what we're talking consistent with what
11    that article talks about, where some streams can be
12    boated at very short periods during the year by modern
13    watercraft?
14  A.   I think that brings in a different element.
15    I primarily have been talking about the types of boats
16    that allow you to paddle those types of streams when
17    conditions are right.
18        What you're bringing up is a very important
19    point; is that those conditions are often quite brief
20    in duration.  And I think that gets to another thing
21    that the Montana Court is saying about not so brief
22    that it wasn't economically feasible.
23        So if you're trying to catch the flow on the
24    East Verde River, for instance, you need to kind of be
25    in position, ready with a boat, ready to get out there.
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 1    And, in fact, I think that article describes it as they
 2    went out there when they were ready, and when they got
 3    there, the river had already receded, and they kind of
 4    said, "Well, I guess we'll just go boat the Verde,"
 5    because they knew they could do it at pretty much any
 6    time.  They didn't have to catch the flow like they do
 7    on the East Verde.  Yeah.
 8        So the materials question is really whether
 9    the modern materials allow boating in places where it
10    could not occur around the time of statehood.  And I
11    think that's one of the key important things about why
12    these historical accounts, even though they're not
13    repeated many, many times, to the standard of
14    Dr. Newell, for instance, are very important, because
15    they say, look, here is somebody who went out and
16    boated this and boated it successfully.  They started
17    and ended their trip.
18        So they're in places boating that people
19    don't boat today.  So we're not looking at cases where
20    we only have records of modern boating.  It's the
21    modern boating is in places where we do have historical
22    records of some kinds of boating.  And so that gives
23    that kind of overlap that I think answers the Supreme
24    Court's question about are you taking these boats in
25    places that couldn't go before.
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 1        So there are different aspects of what
 2    meaningfully similar could mean.  When you think about
 3    the boats, you can think about it's of similar types.
 4    Again we're trying to make apples to apples
 5    comparisons.  So what's the purpose of a boat is it
 6    carries people and load.  So the purpose of boats, in
 7    general, is unchanged.  That is meaningfully similar.
 8    In fact, it's the same.  We carry people, we carry
 9    material in a boat, and that the purpose is unchanged.
10  Q.   So there were boats built in the historical
11    times for the purpose of carrying people and load, and
12    boats that are used on the Salt today are also built
13    for the purpose of carrying people and load; is that --
14  A.   Yeah, I don't think the boat really cares
15    whether you have a sack of mail or whether you have a
16    sack of food.  It's carrying stuff, so...
17        The design of the boats, there have been some
18    performance improvements, like there's been in most
19    aspects of our life, that modern stuff is sometimes
20    better than the older stuff.  So there have been some
21    performance improvements, but there's no substantive
22    change there.
23        If you -- and I think Brad Dimock and Alex
24    Mickel both made this comment too, is you look at a
25    picture of an old canoe and you don't go what the heck
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 1    is that thing.  You put it next to a picture of a
 2    modern boat and you go, oh, yeah, those are both
 3    canoes, particularly if you're familiar with canoes or
 4    other kinds of boats, and the boats look about the
 5    same.
 6        So, you know, there are slight differences,
 7    depending on what your use is, but there is such a wide
 8    variety of boats, not only going back to 1912, but in
 9    all the decades and centuries prior to that, a huge
10    variety, just as there are today; but, basically, boats
11    are boats, and they look about the same in terms of
12    their overall design.
13  Q.   And back at statehood, were canoes and other
14    wooden boats designed to deal with rapids?
15  A.   Oh, yeah.
16  Q.   So that design existed?
17  A.   Oh, yeah.  In fact, canoes were designed to
18    go on shallow, rocky rivers.  They can be used in other
19    places, but that was their point, was to be
20    maneuverable and to carry loads down fast-moving or
21    slow-moving rocky and shallow rivers.
22        So we've heard some testimony about the
23    weight of boats; that, in fact, the Court, the Supreme
24    Court, said modern, lightweight boats.  And I think
25    there's some confusion on the point of whether modern
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 1    boats are necessarily lighter than historic boats.  So
 2    my opinion is that there's no meaningful difference in
 3    the weights of boats.  The differences in weights, be
 4    they more or less, don't make a difference into whether
 5    the boats can be used or not.  The load is what's going
 6    to make the biggest difference in the draw of a boat
 7    and its performance.
 8        Certainly, as I've testified before, my
 9    direct testimony, there is some change in the
10    durability.  It depends on the materials.  If you're
11    comparing plastic canoes to wood canoes, in general,
12    plastic boats are a lot more durable.  Not all modern
13    materials are more durable than historic materials.
14    For instance, Kevlar canoes are very vulnerable to
15    damage.  They're lightweight.  That's why people are
16    using Kevlar.  But they're not really appropriate for
17    rocky, shallow rivers.
18        The draw, I would say there's been really no
19    substantive change if the design hasn't changed much.
20    It's really a function of the load.  And I think
21    Dr. Newell testified, and I agree, that at most, you
22    see an inch or so difference in draw because of
23    materials, and I would say that's in extreme cases,
24    when comparing similar boats of similar size.  The
25    difference in historic and modern boat weights, up or
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 1    down, as you'll see in a minute, is, generally, we're
 2    talking about pounds or maybe tens of pounds when
 3    you're comparing apples to apples and similar kinds of
 4    boats.  But, really, the difference in what draw
 5    there's going to be is in how much load.  And the laws
 6    of gravity haven't changed since 1912, so there's
 7    really no change there.  So a hundred pounds in 1912 is
 8    a hundred pounds today and a thousand pounds then is a
 9    thousand pounds today.  That pull is going to be the
10    same, and it's going to basically lead to the same
11    amount of draw given the other similarities.
12  Q.   And I know we'll talk a little more about
13    weight later on, but you have to understand the weight
14    of a boat to understand the draw of the boat; would you
15    agree?
16  A.   Say that again?
17  Q.   You have to understand the weight of a boat
18    to understand how much it will draw in the water, in
19    addition to the design?
20  A.   Like I said, I don't believe that the weight
21    of the boat per se.  So if you're asking me the weight
22    of a wood and canvas canoe from 1912 versus the weight
23    of a wood and canvas from today, I don't think there's
24    any difference.  I think they're about the same.  So it
25    wouldn't make any difference in its draw.
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 1        What's going to make the biggest difference
 2    in the draw is the design of the boat; is it narrower,
 3    is it shorter, what's its footprint in the water.
 4        Draw is about displacement, and so how much
 5    water does it displace.  When you're displacing the
 6    same amount of water and your boat weight is similar,
 7    it's going to be about the same.  The difference comes
 8    is how much weight you're putting into that boat.
 9        So let's look in a little more detail, unpack
10    this a little bit more and think about design.
11        So here's some pictures of rubber rafts from
12    prestatehood time periods and canoes, wood and canvas
13    canoes in the lower left.  And these are slides that I
14    produced previously, and I think they're just as
15    relevant.
16        I would -- other than the fact that they're
17    labeled as the -- in the lower left-hand corner here,
18    the fact this is a 2014 Old Town wood canoe and this is
19    a wood and canvas canoe and this is a wood and canvas
20    canoe, I would defy you, if I took the labels off, to
21    tell me which one is old and which one is new.  They're
22    basically the same materials.  So they look about the
23    same.  Are they meaningfully similar?  I would say most
24    people couldn't tell them apart.
25  Q.   Functionality also meaningfully similar?
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 1  A.   Yeah.  They're used for putting people and
 2    stuff in and going down rivers.
 3        Again, the difference between rubber boats
 4    and newer boats -- and, really, the rubber boats are
 5    really not an important part of my argument; but if you
 6    look at those pictures there, the design, the basic
 7    design, you know, they're ovals and they're made of
 8    rubber material.  So the design themselves haven't
 9    changed that much.
10        And then you have specific boats that are
11    made to be exactly what the historic boats, and that's
12    the case with the Edith, which Brad Dimock constructed
13    to be a replica of the Kolb brothers' boat that they
14    took down Grand Canyon in 1911.
15  Q.   And, Jon, let's pause here on Slide 58.  The
16    Logan trip, where he built the boat, do you recall --
17    and he started in Segment 1 and traveled down or
18    actually started at the White River and traveled down
19    to Tempe, do you recall what he said about what his
20    boat looked like?
21  A.   I would have to go back and look.  It was a
22    wooden boat.  He made it himself.  I believe it was
23    decked to help keep the water out, and that's what I
24    recollect about it.  In my mind, I pictured it being
25    very similar to what you see Brad sitting in here.  It
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 1    was a rowboat.  Those are the details that I recall.
 2    But, again, that account has now been entered, and so
 3    that information is in the record.
 4        So Mr. Gookin makes the comparison saying,
 5    well, these are substantially different boats, and he's
 6    comparing a wood and canvas rigid canoe to a folding --
 7    what he called a canoe is actually a rowboat.  It has
 8    oars there.  But it's shaped like a canoe.
 9        And these are pretty different boats; one
10    designed to have a rigid frame, and that would give it
11    better performance in the water, more maneuverability,
12    easier to steer, and the other was designed to be taken
13    apart, packed up, and carried on down trail.  So they
14    have very different functions and very different
15    expectations.  So it's a little bit of an apples and
16    oranges -- it is an apples and oranges comparison to
17    compare the two.
18        They're also propelled differently, one with
19    oars and one with a single-bladed canoe paddle.  So
20    they have different purposes and used on different
21    sorts of situations, primarily on how you get the boat
22    to the river and how you get it away from the river.
23    But also point out, too, that these are the Kolb
24    brothers in the Colorado River, and you've got four
25    guys sitting in a boat, and, you know, that's a load
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 1    of, oh, probably close to a thousand pounds in a small
 2    folding canoe.
 3        There's some other points of confusion that
 4    Mr. Gookin had in his discussion of canoes.  He
 5    consistently mixes up the depth of the canoe with its
 6    draw.  In fact, he computed at one point that a draw of
 7    25 inches on a boat, in a loaded boat -- he goes
 8    through this in his report and then concludes that,
 9    well, you couldn't have ever carried that load because
10    that was deeper than -- the draw was greater than the
11    depth.
12        In another case he's just confusing what the
13    manufacturer of the Pinkerton boats described as the
14    draw versus the depth of the boat.  The depth of the
15    boat is the distance from the bottom of the boat to the
16    top of the gunnels.  The draw of the boat is the amount
17    of that boat that sits under the water surface, and
18    that's a function of the weight that's in there.
19        His computation saying, I believe it was, 500
20    pounds comes up with a draw of 25 inches.  Again, the
21    typical depth of a canoe is 13 inches.  Clearly, people
22    don't carry more material than the depth of the boat.
23    It would be under water at that point.
24        And we heard from the experts, like Don
25    Farmer and others, that carrying 500 pounds in a canoe
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 1    is not unusual, even for small canoes, and is routinely
 2    done on rivers like the Verde, for instance, and
 3    certainly would be capable of being used on the Salt in
 4    a similar manner.
 5        Similarly, he describes that a rowboat is
 6    used -- it generally has two people to navigate it, one
 7    to row and the other to steer.  That's simply not how
 8    rowboats are steered.  You steer a rowboat with a
 9    person using the paddle.  There are rowboats that have
10    a rudder on them.  Whitehall boats is an example of
11    that, and they're typically used in harbor areas; but,
12    generally, rowboats are rowed by one person.
13        Similarly, he says that Class II is the upper
14    limit for canoes.  He's basing that on a Stantech
15    report that was done for ANSAC.  That's incorrect.
16    It's simply wrong.  I've showed you video, to the
17    Commission, of myself in canoes at Class III.  The
18    definition of the classes of rapids, I through V, are
19    boatable.  That's why they're called I through V.  When
20    a river becomes nonboatable, it's a VI.  So as soon as
21    it's been done, and then it's dropped to -- the rapid
22    would be dropped down to a V or lower.
23  Q.   And, Jon, we have historical accounts through
24    Segment 4 of canoes being used, and I believe you had
25    suggested, based on your reconstruction of what might
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 1    have existed there for rapids, that there would have
 2    been some Class III rapids in that stretch?
 3  A.   Oh, yes.
 4  Q.   So canoes were historically used on a stretch
 5    that had Class III rapids?
 6  A.   Yes.
 7        There's also been some testimony from a
 8    variety of sources about the weights of boats being
 9    much lighter now.  So I went back and did a little work
10    to document this, because that kind of surprised me to
11    hear that.
12        There's been a lot of discussion about
13    birchbark canoes.  People are still making birchbark
14    canoes.  Birchbark canoes were not really part of the
15    Arizona historical record, I would suggest, because
16    there's not a lot of birch in Arizona.
17        However, if you look at the boats being made
18    today and then, they weigh about the same.  And if you
19    go back and look at the website barkcanoe.com, it's run
20    by a guy named John Lindeman.  He builds these boats.
21    I have had some discussions with John, and he said,
22    "No, boats today, boats then weighed about the same,
23    functioned about the same, used about the same."
24        And then we heard some more testimony where
25    these boats were described as being fragile.  So I went
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 1    and asked him and said, "Well, I'm having a hard time
 2    reconciling these descriptions of birchbark canoes
 3    being fragile with where they were used, because
 4    they're used on shallow, rocky rivers throughout the
 5    Northeast, where birch grows, and they were used by
 6    trappers and they were carrying loads and they had
 7    their traps and they had their other materials in
 8    there."  And asked him, "Well, are they fragile or are
 9    they durable?"
10        And his response was, "Birchbark canoes, they
11    were the car and truck of their day.  They were built
12    for use on rocky rivers.  You needed to maintain them.
13    You needed to take care.  Sometimes they leak, so you
14    seal up the leaks.  You carry materials for that very
15    purpose.  One of the advantages of birchbark canoes is
16    you can sew up -- sew on a patch right through the
17    bark, seal it with tar and other sticky stuff, cover it
18    up and keep boating."
19        So -- and I'll show you some pictures in a
20    minute.  But, anyways, back to the issue of weight
21    here.  Wooden canoes, again, if you look at
22    wooden-canoes.com and I look at the specs, 14-foot EM
23    White canoe, historical canoe from prior to 1910,
24    weighs about 55 pounds.  If you look at a modern
25    16-foot canoe, weighs about 76 pounds.  A 15-foot
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 1    historic canoe, the BN Morris canoe, weighed about
 2    60 pounds.
 3        So an addition of about a foot seems to be
 4    adding about 15 pounds.  So modern canoes, wooden
 5    canoes, historic wooden canoes weigh about the same.
 6    They're not substantively heavier or lighter in either
 7    direction.
 8        Similar kind of thing when you compare the
 9    wood and canvas canoes.  So a wooden canoe is all wood.
10    A wood and canvas canoe is stretched canvas over wood,
11    painted and sealed in other ways to help keep the water
12    out, and both weigh about 75 pounds.  In fact, a
13    16-foot canoe is a little bit heavier than the historic
14    wood and canvas canoe they mentioned here.  So, again,
15    not true that there's a significant difference.
16        One place where we do see a reduction in
17    weight in modern materials is in the canvas folding
18    canoes.  In fact, they're not really using canvas
19    anymore, and that's the primary difference, is that
20    you're using, typically, pack boats.  And I think we
21    asked some questions of Tyler Williams about pack
22    boats.  I think one of the Commissioners was asking
23    questions about that.  And they typically are lighter.
24    It's probably because we're not as burley as we used to
25    be as a species, and carrying lighter weights, I guess,
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 1    is better.
 2        There's some suggestion that the plastic
 3    canoes are significantly lighter.  My 16-foot Wenonah
 4    Rogue weighs 70 pounds.  Compare that to a wooden
 5    canoe, a 15-foot of 60 pounds, you know, those are in
 6    the same ballpark.  These are not substantive
 7    differences.
 8        Where you do see, there are ultralight modern
 9    canoes, like Kevlar is a material that's used.  Wenonah
10    makes a number of canoes out of Kevlar.  I've seen some
11    of these are the river, on the Verde River, and kind of
12    chuckled, because their boat was going to look a lot
13    different taking it down there.  They're just not --
14    they're meant for flat water and they're meant to be
15    light and fast and ease in portage, and they're
16    weren't -- they're not really built for it.  But those
17    are substantively lighter.
18  Q.   So there are modern boats that are
19    lightweight relative to the amount of boats that exist
20    in the modern time?
21  A.   Sure.
22  Q.   Okay.  So when PPL Montana, the Supreme
23    Court, talked about lightweight boats, is it your
24    opinion they're talking about those particular -- a
25    lightweight boats that might exist, like a Kevlar or
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 1    something else?
 2  A.   I think the Montana Court lacked information.
 3    I think there was a suggestion made to them that modern
 4    boats were lightweight and they were able to be used in
 5    places where historic boats weren't used.  And the
 6    State of Montana didn't bring forth any information
 7    about that, and the Court is questioning, saying, well,
 8    we don't see that question being answered, and you
 9    should have.
10  Q.   So the --
11  A.   But they don't have the answer to whether
12    things are lighter now, in general.  And, in fact, if
13    you look, if you talk to actual boaters, people with
14    expertise in modern boating, you'll see that, no, they
15    weigh about the same.
16  Q.   So the boats that are used on Arizona rivers,
17    and specifically the Salt, are not exclusively this
18    light category of modern boats like Kevlar Ultra-light?
19  A.   Correct.
20  Q.   Okay.
21  A.   Correct.
22        And then there are no historic aluminum
23    canoes.  Aluminum was around then, but they weren't
24    really making boats out of them until after World
25    War II and the airplane manufacturing places were
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 1    looking for some revenue, but those aren't
 2    substantively lighter either, and they're not that
 3    particularly durable either.  They can take getting
 4    banged, but they dent and they lose performance.
 5        So historic canoes are simply just not that
 6    much heavier.  Particularly the kind of differences
 7    that we're looking at pale in comparison to the load.
 8    So we're talking about pounds differences, and if, you
 9    know, it's 2, 3, 4, 5, maybe 10 pounds difference, is
10    irrelevant compared to throwing 500 pounds of material
11    in the canoe.  The fact that it's made of lighter or
12    slightly heavier material doesn't give it significantly
13    more or less draw.  And I think Dr. Newell was asked
14    that question, and he thought that it was about an inch
15    difference, at most.
16  Q.   Do you recall if Dr. Newell presented any
17    evidence on the comparison between modern weights of
18    boats and historic weights of boats?
19  A.   I don't recall that he did, certainly not
20    small boats.
21        Moving to Slide 61, there's been the
22    assertion that -- and I've said this myself. -- that
23    modern canoes are more durable than historic canoes, is
24    the implied part that's not stated there.  And, really,
25    a more correct way to say that is some modern canoes
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 1    are more durable than some historical canoes.
 2        Certainly the plastics, the Royalex canoes,
 3    you know, you can do a lot to those canoes that you
 4    could not do to a wood or canvas or a wood canoe or a
 5    birchbark.  You know, Mr. Gookin showed, I think, video
 6    or pictures or something of dropping them off of the
 7    roof of a multistory building, which is generally not
 8    their intended use, but typically you wouldn't do that
 9    with a wood canoe.
10        On the water, however, modern wood and canvas
11    canoes have about the same durability as historic wood
12    and canvas canoes.  The difference is in epoxies or
13    varnishes or whatnot.  We heard from Mr. Dimock that
14    those make no substantive difference in their
15    durability in terms of ability to withstand the rigors
16    of a river.  There might be some differences in their
17    ability to withstand weather or how they're stored.
18        As I mentioned, Kevlar boats are lightweight,
19    but they're not particularly durable, so they're not
20    more durable than historic canoes.
21        Fiberglass boats, I've heard a lot of
22    discussion about fiberglass boats being especially
23    durable.  That's just not true, and they're not really
24    used that much today.  They tend to crack and they're
25    difficult to repair.  So they're not particularly known
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 1    for durability.  I would not put them in that category
 2    of being more durable, and they're certainly less
 3    practical for an on-the-river type repair that you
 4    could have done with a wood and canvas or a canvas
 5    canoe or a wooden small boat, for that matter.
 6        Similarly with aluminum boats, you don't see
 7    them used that much on rivers.  You see them more
 8    fleets of rental boats or summer camps use them,
 9    because you can put a kid in there and they can bang
10    into each other, and performance doesn't really matter
11    a lot to them.  So in some respects they're durable,
12    but as a downriver boat, not much difference.
13        All this discussion of durability is really
14    irrelevant, particularly, in Segments 5 and 6, because
15    you really don't have the conditions there where
16    durability is put to the test.  It's an easy segment of
17    the river.  Both were easy segments of the river.  What
18    riffles are there are commonly navigated by people with
19    no experience.  I don't know of any instances of boat
20    failures by impact, except perhaps in cases of extreme
21    drunkenness or carelessness.
22        Certainly historical boats were sufficiently
23    durable for the Salt River.  So to suggest that there's
24    an improvement in durability is not to say that they
25    were not durable in the past.
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 1        And I showed you these slides.  These are
 2    repeats from my original presentation, and they're just
 3    offered to rebut the idea that boats, wooden boats,
 4    were just not used on shallow, rocky rivers; and that's
 5    exactly what they were designed for.
 6        These happen to be birchbark canoes.
 7    Birchbark canoes, if you read the literature about
 8    them, they were not made for dropping off buildings,
 9    but they were made for going down shallow, rocky
10    rivers, and you see them do that.  This is a process
11    called snubbing, where you use a pole to propel you, to
12    keep yourself from going downriver faster.  You kind of
13    stop yourself, slow yourself to move through the rapid
14    gradually, and navigate your way down.
15  Q.   Do you know if birchbark canoes were used
16    throughout the Northeast and the North for the logging
17    industry?
18  A.   For logging?
19  Q.   For the purposes of getting logs down rivers.
20  A.   Well, they didn't carry logs downriver, but
21    they would go down with the logs, in some cases, with
22    birchbark canoes, yeah.
23  Q.   And when --
24  A.   Go ahead.
25  Q.   Were they used in the trapping industry of
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 1    the Northeast?
 2  A.   Oh, yes, trapping, traveling.  Like I say,
 3    they were the car and automobile of the early
 4    development period of the Northeast in particular.
 5        And here's a cedar canvas canoe going
 6    upstream, again with a pole, and a fairly loaded boat
 7    in a very shallow, very rocky river.  And, again,
 8    that's what these boats were designed to do.  The
 9    inference or the direct statement that these old boats
10    were not suitable for such rivers is just simply wrong
11    and does not coincide with the record at all.
12        So we tried to put our money where our mouth
13    was here, if we move to Slide 64, and we took the Edith
14    out.  And we not only took the Edith out, which is a
15    replica of the Kolb brothers' 1911 boat, on Segment 5,
16    we also took a Klepper out.  And this is a replica of
17    the Klepper kayaks that were available also at the time
18    of statehood.  And both boats made it down without any
19    problem.
20        And you can see that Mr. Dimock has taken his
21    replica boat down the Grand Canyon.  Here you see him
22    running a rapid -- I think that may be Horn Rapid in
23    Grand Canyon. -- at a significant rate of flow, high
24    velocities, big rocks, and those successfully navigated
25    the river, multiple times now.
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 1        And just to remind you, on that trip that we
 2    took on Segment 5, we had loaded Brad's Edith with more
 3    than a thousand pounds of water and other weight.  We
 4    had no weight other than the boater in the Klepper, but
 5    they're made for multiday trips.  We also had a wood
 6    and fiberglass McKenzie replica from poststatehood, a
 7    number of other boats along as well.
 8        We were out on the water about four hours.
 9    We went from Saguaro Ranch down to just above Granite
10    Reef Dam.  The flow rate was 653 cfs above the Verde
11    confluence and about 746, we estimate, below the Verde
12    confluence.  The median daily in there is about 405.
13    So we're a little above the median annual daily flow,
14    but below the median annual flow, which is 819 cfs on
15    the Salt in Segment 5, and in Segment 6 it's 1,230.  So
16    we went 12 miles, no problems.  Boat and boater arrived
17    happy.
18        So, again, just to draw a line on this, we
19    heard a number of times that these historic boats were
20    fragile because they were made of wood.  Some modern
21    boats are more durable.  That does not mean or imply
22    that all historical boats had no durability.  In fact,
23    Brad Dimock testified that some of the old-growth wood
24    that was available had fewer knots and was, in fact,
25    better and was made of more material -- the basic
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 1    material was more durable.
 2        And I think I've said all these points
 3    already, so I won't repeat them.
 4        A word about boat crashes.  Mr. Gookin
 5    provided some pictures of some canoe and kayak
 6    disasters on the Upper Salt that came out of a U.S.
 7    Forest Service report.  I just would like to underscore
 8    one more time, the U.S. Forest Service is not an
 9    unbiased party in this debate.  And in other States'
10    navigability cases that I've worked on, it's the State
11    against the Federal Government, and the Federal
12    Government's arguing against navigability.  They have a
13    vested interest, so not exactly unbiased.  But,
14    clearly, these are pictures that they say were from the
15    Upper Salt.
16        I would note in each case the river doesn't
17    appear to be in flood or hard conditions, and in most
18    cases where I see instances like this, these are
19    careless boaters.  So if you take a canoe sideways into
20    a rock, like you see on the lower left here, this
21    aluminum canoe, that's what's called a wrap around this
22    big boulder.  If you float sideways into one and you
23    don't know how to high side and you tip over facing
24    upstream, your boat will fill with water.  And that's
25    one of the downfalls of these aluminum and fiberglass
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 1    canoes, is that they don't bend well and they'll break.
 2    And there you see that sitting there.
 3        The lower right here, where it says
 4    "Fiberglass Canoes," that's a kayak.  That's not a
 5    canoe.  And, again, fiberglass, not very durable and
 6    subject to breaking.
 7        But the fact that there's a boat crash or two
 8    or three does not mean that the river itself is not
 9    navigable.  If that were the case, if we go to
10    Slide 67, the Mississippi River would not be navigable.
11    The left picture here is a picture of a canoe that's
12    been similarly wrapped from the Mississippi River.
13    Somebody went probably sideways into an obstacle,
14    wrapped around a rigid obstacle, and folded their boat
15    in half, crashed out of it.  And then you see other
16    larger boats that have had other kinds of problems.
17        Crashes happen in lots of places.  Crashes
18    happen on the U.S. 60, hopefully not tonight during our
19    drive.  It doesn't mean the road is not drivable.  It
20    just means somebody needed to be a better driver.
21        Despite the fact that there were a few
22    pictures on Slide 66 of some boat crashes, there have
23    been hundreds or thousands of boats that made it
24    successfully down this same segment of the river.  The
25    vast majority of trips do not have these kinds of
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 1    problems.
 2        In talking about canoes, I feel compelled to
 3    say that Mr. Gookin, many, many times in his report and
 4    his testimony, stated something to the tune of Fuller
 5    said, and he cites this report by Stantech.  I am not
 6    Stantech.  I have never worked for Stantech as an
 7    employee.  What Stantech puts in their reports is their
 8    business.
 9        He's repeated this error more than 30 times
10    in both his report and in his testimony.  The report
11    that he's referencing was done for ANSAC, not for the
12    Land Department.  It was not directly applicable to the
13    Salt River.  In fact, I was not aware that this chapter
14    was in that report.
15        We were -- our firm worked with Stantech on
16    other parts of this same report, but I was not aware
17    that there was a historic boating component to that
18    report until it was put out.  And it came out, in fact,
19    years later, when we had the testimony or the hearing.
20    We were preparing for the hearings and somebody said,
21    oh, there's this aspect.
22        So to attribute that to Fuller is -- I don't
23    appreciate that, and it's inaccurate.  He implies that
24    I've changed my mind about things, and, in fact, those
25    were not my opinions.
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 1  Q.   Let's go back to that slide, though, Jon, and
 2    this is what Stantech did write, and they said -- and
 3    I'm reading starting with "The development."
 4        "The development of durable small boats -
 5    plastic, fiberglass and other modern types of canoes
 6    and kayaks, inflatable boats for single paddlers and
 7    for groups - all contributed to the rising popularity
 8    of river running in Arizona especially on rivers not
 9    previously considered boatable, or boatable only very
10    rarely because of low water."
11        Would you consider the Salt a river that
12    wasn't previously considered boatable or boatable only
13    very rarely because of low water?
14  A.   No, not at all.
15  Q.   Okay.  So this doesn't apply to the Salt
16    River?
17  A.   That particular statement, no.
18        Again, these are not my words.  These are the
19    words of someone else, and I disagree, and I think the
20    record is clear.  The Salt River is boatable at low
21    water.  It was boated in the past.
22        Moving on to Slide 69, load and draw.  This
23    time we'll move and talk -- we had a lot of discussion
24    about draw and what that means.  Most of the boat's
25    weight is in its load, not in the boat materials.  So
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 1    even if it's just a passenger in it, for instance, when
 2    I get into my canoe, and my canoe weighs nearly
 3    70 pounds, I will tell you that I weigh somewhat north
 4    of 70 pounds.  So most of the load is me, and similarly
 5    with my gear.  I'm pretty much commonly carrying more
 6    than 70 pounds of gear.  So what's causing the draw is
 7    not the boat so much as the load that's in it.
 8        The capacity is a function of the design.
 9    It's all about how much water it displaces.  So the
10    wider and longer your boat is, the less -- in general,
11    the less draw you're going to have for the same amount
12    of weight.
13        Again, the basic design of these boats hasn't
14    changed significantly, and you see that in looking at
15    the pictures of historic and modern boats.
16        Can also be somewhat a function of -- draw
17    can be somewhat a function of not only the load carried
18    and the water displaced, but the design of the boat, as
19    I mentioned, its length, width, section and depth, but
20    also how you place the load in the boat.  Typically,
21    you want to load your boat center load it, rather than
22    front or back load it, and it helps prevent some of the
23    plunging effect that we heard discussed in some detail
24    during Dr. Newell's testimony in the last days of
25    hearing.
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 1        There was also some discussion that the Hyra
 2    depths are some sort of a -- maybe a swimming pool sort
 3    of draw and they don't consider the conditions of the
 4    river.  So I went back and I reread the Hyra report,
 5    and I did not get that sense at all.  They talk about
 6    whitewater rivers and then they give their depths.  So
 7    while it is true that in a pond or a pool or flat
 8    water, you're going to experience less variability of
 9    draw, to say that that doesn't include that the Hyra
10    standard is 6 inches for a canoe, for instance, means
11    that it's always 6 inches only in flat water.
12        And I think that we know that, because we
13    heard from some boatman, some people who were qualified
14    to speak about modern recreational boating and the kind
15    of draw, particularly, again, Don Farmer, Brad Dimock,
16    myself, Tyler Williams, and we recognize that small
17    boats, 6 inches is a reasonable estimate of what a
18    typical draw of a loaded small boat is.
19  Q.   Jon, the Hyra standard is one of the factors
20    that you used in making your determination about
21    navigability; is that right?
22  A.   Yes, it is.
23  Q.   But it is only one factor.  Did you use other
24    factors apart from Hyra?
25  A.   The nice thing about the Hyra standard is


Page 4711


 1    it's a document that's published, someone can go pull
 2    out of the library and say here's what somebody wrote
 3    down and published and presumably went through some
 4    kind of quality control, and it's a table that you can
 5    put in your report.
 6        I didn't need the Hyra report to tell me how
 7    much canoes draw or what kind of a river I can put my
 8    boat in.  I certainly don't pull out Hyra and say,
 9    "Well, it says 6 inches, and I think the river might
10    only be 5 in some places.  I better not go."
11        I think that you heard from the boaters that
12    if the whole river were 6 inches deep, and I think I
13    remember saying this myself, you probably wouldn't take
14    a canoe out on it.  To get through a place where it's
15    6 inches or less, I think we heard Don Farmer say he
16    could take his loaded canoe through 2 inches of depth.
17    If it's, say, getting around a shallow rock, there are
18    techniques you can use in your boat to lean the boat,
19    approach with velocity, other things to do to get
20    around shallower depths than that.
21        So I don't need the book to tell me those,
22    but it was a convenient way to write down and say
23    here's some standards that some folks have used, and we
24    wrote that down in the original reports back in 1993
25    for primarily that purpose, just to communicate what
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 1    others have said about boat depths.
 2  Q.   And Hyra talks about a 6-inch --
 3  A.   Boat draws.
 4  Q.   Hyra talks about a 6-inch standard for
 5    canoes; do you recall that?
 6  A.   Yes.
 7  Q.   As we'll get to later, were there any depths
 8    that you found, based on the cross sections and the
 9    flows that we'll talk about for median daily depths,
10    that were 6 inches?
11  A.   Not on the Salt River, no.
12  Q.   Okay.  Was there anything that was below a
13    foot?
14  A.   Not at the range of the conditions that you
15    just talked about, no.
16  Q.   So we're not talking about using 6 inches for
17    our standard?
18  A.   That's correct.
19        So what are the factors of the draw versus
20    the operating depth.  We heard a lot of discussion
21    about that.  And my reading of Hyra says that the way
22    they're talking about draw is they were looking at the
23    operation of a boat on such a river.  They were not
24    talking about simple flat water conditions.  And that's
25    consistent with my own experience.
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 1        So what are the factors?  You do have this
 2    plunging effect or forward acceleration.  I've heard it
 3    called different things in different cases, and it can
 4    be a factor of the boat length.  So the longer your
 5    boat, if it's a rigid boat, you're going to see more of
 6    that plunging factor.
 7        Boat design may have some impact in it as
 8    well.  Some boats are designed with what's called
 9    rocker.  Some boats are flexible, they're nonrigid,
10    and so you get down to the bottom of a rapid and the
11    boat is better able to avoid plunging deeper into the
12    water.
13        Some boats are designed with the bows flared
14    to push off waves and to kind of part the water to
15    minimize the amount of overflow.  Other boats are
16    designed with decks so that the deck could be
17    temporarily submerged and not take on water.
18        It's also a function of the boat
19    maneuverability.  So if you're, by virtue of the design
20    of a boat, like a sweep scow might be, where you don't
21    have a lot of turning ability, you might experience
22    more of that plunging effect than if you have a highly
23    maneuverable smaller boat.  You may be able to steer
24    out of that and approach the bottom of the rapid
25    differently.


Page 4714


 1        The slope of the rapid itself is also a
 2    factor.  So if there's a great difference between --
 3    and I'm using my hands here. -- the slope of the rapid
 4    in the flat pool below, the steeper the rapid, the more
 5    likely you are to plunge deeper at the bottom.
 6        I believe there was some discussion saying
 7    that, well, that plunging effect would cause you to
 8    T-bone the boat on the bottom of the river, at the
 9    bottom of the rapid, because you would plunge beneath
10    this 6 or 1 foot deep segment.  But the morphology of
11    the pool and riffle system, because of the flow at the
12    bottom of these riffles, it tends to be also deeper
13    there.  So it's rare that you're going to come to the
14    shallowest part of a cross section at the bottom of the
15    riffle.
16  Q.   So based on the depths that boats that could
17    be used on the Salt require and your understanding of
18    the geomorphology of the river and the size of the
19    boats that are being used, would you expect that
20    operating depths would be significantly more than the
21    draws of the various boats that could be used on the
22    Salt?
23  A.   Not significantly.  I think that there --
24    yeah, there is some plunging effect at the bottom of
25    rapids; but my experience of actually being in a boat,
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 1    a rigid boat, taking it down the river through
 2    Segment 2, through Segment 3, through Segment 5, this
 3    was never an issue in terms of boating.  Never once did
 4    I plunge my boat beneath the water surface because of
 5    this effect.
 6  Q.   Was it an issue for the Edith trip where the
 7    Edith went down Segment 5 and the top of Segment 6?
 8  A.   Not at all; nor for the Klepper, which is
 9    longer and narrower.
10        MR. SLADE: And, Mr. Chairman, I'm not
11    sure if we might give Jody a five-minute break.
12        CHAIRMAN NOBLE: Who?
13        Let's take five minutes, because we're
14    quitting at 4:30.
15        (A recess was taken from 3:56 p.m. to
16        4:01 p.m.)
17        CHAIRMAN NOBLE: Mr. Slade?
18        MR. SLADE: Ready.
19        CHAIRMAN NOBLE: Mr. Fuller?
20        THE WITNESS: I'm ready.
21        CHAIRMAN NOBLE: Let the games begin.
22        BY MR. SLADE: 
23  Q.   Jon, I think we're on Slide 70 or you were
24    concluding that slide.
25  A.   I don't think I have any more to say about
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 1    that.
 2  Q.   Okay.
 3  A.   Basically, I did not find plunging to be a
 4    factor for any of the segments of the Salt River that I
 5    have personally boated and certainly wasn't described
 6    in any of the historical accounts.
 7        So getting back to the question that the
 8    Court wants to know, the Supreme Court wants to know,
 9    is, do modern boats allow boating in segments that
10    could not be boated by historic boats.
11        So no is the simple answer.
12        The segments in which people boated in the
13    past were Segments 1 through 6.  What kinds of boats
14    they used?  Small, low draft boats, primarily wooden,
15    homemade.  What times of year do they boat?  They
16    boated all year.  And that's very similar to what we
17    see today.
18        Historical boats were used then.  Modern
19    boats are used now.  The modern boat materials make it
20    somewhat easier, so you can be a little less skilled
21    and a little more careless on the river and not have
22    problems that you could in the past, so you need
23    less boating and repair skills today.  But the same
24    reaches are boated then as are now, in similar types of
25    boats.
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 1        But that's not all we can learn from modern
 2    boating.  I think it's important.  One is that modern
 3    boats get us to the place so we can see what the river
 4    actually looks like.  It's particularly important in
 5    Segments 2 and 3, where I would say that we all agree
 6    that the river's in substantially the same condition,
 7    until you get to the backwater of Roosevelt, of course.
 8    So you can look at the river and say, well, this is
 9    what it's like; this is what the experience of being on
10    this river is like.
11        When it comes to answering the question of
12    what are the typical depths of the river, what are the
13    typical widths, is the river wide enough, is the river
14    deep enough, the fact that you can take a modern boat
15    out there and look at these things gives you the
16    opportunity to observe firsthand, rather than relying
17    on looking at an aerial photograph or reading what
18    someone else might have said on a website describing
19    their experience.
20        You can also learn what the difference
21    between high water conditions are on the river and low
22    water conditions.  So a lot of the river guides, for
23    instance, are -- the current river guides that are out
24    there are written from the perspective of somebody
25    trying to take a whitewater raft down at higher flow
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 1    conditions, rather than manual low water conditions.
 2        Going out at low water helps you look at
 3    where the obstacles are.  I think Dr. Mussetter, in his
 4    redirect this morning, made that observation about
 5    being on Segment 5 at 8 cfs allowed him to look at the
 6    river kind of underneath the river, if you will, and
 7    there's certainly some value at that, more so in
 8    looking at the river at normal low conditions than in
 9    abnormal low condition.
10  Q.   And, Jon, I believe you testified earlier
11    that most of the trips you found actually occurred at
12    the low flow?
13  A.   I would say a greater number of trips
14    occurred in the months of typically low flow.
15  Q.   June was the most common month?
16  A.   Correct.
17  Q.   So it would be important to see the river at
18    June, as opposed to just looking at what the river
19    guides say for rafting in February, March and April?
20  A.   Yeah, for Segments 2 and 3.  We don't have
21    much in the way of guides for other segments.
22        You also get a chance to look at the nature
23    of things that might be considered obstacles.  So
24    there's been a lot of discussion that riffles are an
25    obstacle to boating.  Well, the boaters would tell you
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 1    otherwise; that they're not.  That when you're on them,
 2    it's clear where the flow channels are, where you
 3    should go, what you should avoid.  Even first time down
 4    at low water, getting around them is straightforward.
 5        Similarly, we know that sand bars are not any
 6    kind of an obstacle that prevents any kind of boating,
 7    and you see what the nature of those bars might be,
 8    whether they're sand or gravel or cobble bars.  And in
 9    no case have I heard any boaters complaining, saying,
10    "Well, this river is so braided I just didn't know
11    which way to go" or one of the braid -- all of the
12    braids were too shallow.
13        The answer to your question is, I think we've
14    heard some testimony saying, well, if the river splits
15    in two, that means it's half as deep in both
16    directions, right?  And that's simply not the case on
17    the river.  In some cases the narrow thread that splits
18    off is the deep one.  In other cases, it's not.  But in
19    no case is it unclear about which way to go when you
20    come up to a split in the river.
21        Again, it gives you information about the
22    nature of the things like beaver dams.  Are there
23    beaver dams on Segments 1, 2 and 3?  None that I've
24    seen.  2 and 3, I've boated through there.  I've never
25    once talked to a boater or read a guide where somebody
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 1    said you better watch out for beaver dams on Segments 2
 2    and 3.  You don't see any on Segment 5, and the only
 3    place you see them in Segment 6 is down in the
 4    effluent-dominated reaches, where the river is in a
 5    substantively different condition, both from a flood
 6    perspective and from a normal low flow perspective in
 7    the size of the channel.  But it gives you a chance to
 8    look at those things and have firsthand knowledge of
 9    what this river is actually like from the seat of a
10    boat.
11  Q.   So, Jon, you've found over your 20 years of
12    going down these rivers that there's a difference
13    between theory about what the river might look like or
14    how much water would be in a braid versus the reality
15    of what the river actually does look like when you're
16    in a boat?
17  A.   Yes.
18  Q.   And that difference is important for your
19    assessment of navigability?
20  A.   I think if you haven't seen the river, all of
21    the river, you have no business rendering an opinion
22    about what it looks like.  And I would suggest that the
23    best way to determine whether a river is navigable is
24    to sit in a boat and go down there and take a look at
25    it.
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 1        I liken it to my wife was a teacher.  One of
 2    her former students is a professional NASCAR driver,
 3    and he was out at PIR and offered us a chance to ride,
 4    and now he teaches stock car driving or I forget what
 5    the kind of cars that they do, but he offered us a
 6    chance to go ride in it.
 7        And I've seen races on TV.  I've seen
 8    pictures of races.  I've heard descriptions of races.
 9    I tell you, it's a whole lot different sitting in just
10    the passenger seat, going around at 150 miles an hour
11    into the dark side of PIR than it looks like on TV.
12    It's a very different experience, and I can only
13    imagine that sitting in the driver's seat would be a
14    much different experience as well.
15        The same kind of thing.  Reading about what
16    it looks like, what it's like to boat a river is very
17    different than boating the river.
18        That concludes my discussion of modern
19    boating versus historical boating, and this is just a
20    lovely picture to give us pause and take a deep breath
21    and remember that life is beautiful.
22        I want to transition now into the hydrology,
23    and I'm trying to answer the question of what are the
24    right flow rates to think about and when looking at the
25    Salt River.  And to that end, I wrote a paper that I
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 1    think has been disclosed of Salt River rebuttal
 2    hydrology, I think it was called.  I don't know what
 3    exhibit number you placed on that.
 4  Q.   Let's pause there so we can get that in the
 5    record.
 6        The Salt River rebuttal hydrology that you
 7    wrote is in evidence as 6053 Part 396.
 8  A.   My objective in writing that was to flesh out
 9    in more detail for the technical experts what I was
10    thinking, how I got to where I got to, hopefully so
11    that we could spend a little less time talking about it
12    here and give everyone a little more chance to digest
13    that before I just started speaking about it.
14  Q.   So you've disclosed everything, all the
15    explanation regarding what you're going to talk about
16    in your PowerPoint about hydrology, all that
17    explanation is in your more comprehensive hydrology
18    discussion that we just cited?
19  A.   That's how I would characterize it, and my
20    anticipation is that there's going to be some
21    information that others will ask for that --
22        MR. ROJAS: Mr. Slade, you mentioned
23    Exhibit 6053.  Did you mean CO53?
24        MR. SLADE: I did.
25        MR. ROJAS: Okay.  We got alarmed.  We
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 1    don't have any exhibits that have four digits.
 2        MR. SLADE: So we're not in the 6,000's
 3    yet?
 4        DIRECTOR MEHNERT: We're getting close.
 5        MR. SLADE: Okay.
 6        MR. ROJAS: Thank you.
 7        BY MR. SLADE: 
 8  Q.   C053 Part 396.
 9  A.   So hopefully I'm going to say a little less
10    than I would have otherwise, by virtue of having put
11    out that written document, and will take questions as
12    they come, either from you or from others.
13        So there are lots of different ways to talk
14    about what are the right flow rates for the Salt River
15    or any other river.  People report discharges or
16    characterize a river using the average annual flow, the
17    median annual flow, the median daily flow.  There's
18    seasonal fluctuations, monthly fluctuations, median
19    daily discharge.  There are discharges that are
20    published -- flow rates that are published by the
21    USGS.  There's the raw data that are now available
22    from the USGS websites, and there are reconstructed
23    values.  Mr. Burtell spent a considerable time working
24    in that particular area and offered some opinions on
25    that.
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 1        And what I'm trying to do is to bring that
 2    all together and to look at the differences between
 3    what various people said, and I guess my objective is
 4    to have kind of a kumbaya moment and say I think we can
 5    all agree to this.
 6  Q.   And, Jon, stepping back, what is the purpose
 7    of looking at the hydrology?
 8  A.   It speaks most directly to understanding two
 9    things, mostly.  One is understanding the nature of
10    what would have been the flow conditions during
11    historic boat trips, to the extent that those data are
12    available; and the other is for beginning to answer the
13    susceptibility question.
14        So in order to determine if a river is
15    susceptible, you need to know the flow rate, so that
16    you can know what a depth might have been.  So that's
17    part of the answer to the susceptibility question.  So
18    it's on our way to the question of depth, as well as
19    seasonality, in terms of when, what part of the year,
20    would specific depths and conditions exist versus other
21    parts of the year.
22  Q.   And are you performing this hydrology
23    reconstruction consistent with your understanding of
24    the Winkleman case?
25  A.   Yes.  I'm trying to determine what the flow
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 1    rates were for the ordinary and natural condition of
 2    the river.
 3  Q.   Okay.
 4  A.   And I've listened to a lot of testimony on
 5    the subject of hydrology, and I think I've picked out
 6    what are what I believe to be consensus positions that
 7    will help enable ANSAC in their stated task.
 8        And I sympathize with your frustration in
 9    listening to hydrologists talk about different flow
10    rates and all these averages of averages and averages
11    of medians and all these different ways of talking
12    about flows.  And I would say that all of them are
13    legitimate ways of describing rivers, depending on your
14    purpose, depending on your need.  And I would echo
15    Mr. Twain here when he says, you know, "Lies, damnable
16    lies and statistics," in terms of the kinds of lies.
17        So it gets frustrating.  You see statistics
18    that can be used in all sorts of ways.  And I've tried
19    to boil it down to the simplest and most obvious ways
20    of looking at the river here.
21        And that was intended to be lighthearted, and
22    apparently didn't quite achieve its goal.
23        CHAIRMAN NOBLE: So taken.
24        THE WITNESS: All right.
25        Slide 75, moving right along here, a
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 1    couple of miscellaneous rebuttal items here.
 2        BY MR. SLADE: 
 3  Q.   This is Slide 76 now?
 4  A.   It is.
 5        The upper watershed does not produce all of
 6    the runoff.  So that is incorrect to state that.  It
 7    does produce the majority, particularly of the
 8    baseflow, but there is runoff that comes from below
 9    where the gages are, and the lowest gage currently is
10    at Roosevelt upstream of the reservoir and Tonto Creek
11    upstream of the reservoir.
12        It's true that a lot of the runoff does
13    come from that upper watershed, but not all of it.
14    and we'll talk about that in a little more detail.
15    There's about a thousand square miles of drainage area
16    or about 15 percent of the total drainage area below
17    the Tonto and Roosevelt gages and above Stewart
18    Mountain Dam.
19        The Salt River is not erratic and
20    unpredictable.  The fact that we are able to describe
21    the river and you see trends by season and are able to
22    talk about things like the median daily discharge or
23    the average annual discharge or the average monthly or
24    the minimum monthly tells us that there are data with
25    which to predict the river flow.
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 1        Is there an element of uncertainty?  Yes.
 2    The science of hydrology is all about understanding the
 3    uncertainty.  That is not to say that it is
 4    unpredictable.  And the whole point of looking at
 5    statistics like the flow duration and the 10 percent,
 6    the 90 percent flow rate or the seasonal fluctuation is
 7    to characterize whatever uncertainty there is, within
 8    bounds, and we can tell you that you're 90 percent
 9    certain that the river is going to be within this range
10    as described in the statistics that we gave you.
11        Furthermore, there is no scientific evidence
12    that the Salt River ordinarily dried up in its natural
13    condition, and we'll go back to that point in a little
14    bit more.
15        I also heard characterized that baseflow
16    means the water that is rising out of the subsurface at
17    one point.  While it is true that the baseflow is the
18    river -- is the mono flow in the river that is arising
19    out of the subsurface, it does not exclude water that
20    has risen out of the subsurface at a point above.
21        So to say, for instance, 86 cfs is the amount
22    flowing out of the subsurface in Segment 6b, like
23    Mr. Gookin did, is to ignore the contributions of
24    baseflow from upstream points.  So the baseflow is
25    considerably higher if you use the common definition of
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 1    baseflow, which includes the amount of water that's
 2    normally in the river.
 3  Q.   So would you disagree then with Mr. Gookin's
 4    86 cfs as the baseflow at just above where the Salt
 5    comes into the Gila?
 6  A.   He may be correct in saying that's the amount
 7    of flow that he believes is coming out of the surface
 8    at the lower part of 6b.  I did not dissect his
 9    calculation to determine that.  There's no evidence
10    that that is the minimum flow rate in the Salt River at
11    6b, and there is much evidence that contradicts that;
12    that it's a much higher flow rate.
13  Q.   So it's your understanding that Mr. Gookin
14    did not account for the baseflow that would have been
15    occurring above that 86 cfs, that would have
16    contributed to that 86 cfs?
17  A.   Well, it's, admittedly, difficult to
18    understand exactly what he was saying.  I took him to
19    understand -- to say that he was only computing the
20    amount that was arising from the subsurface at the
21    lower end of Segment 6b.
22        High flow does not equal flood.  I'll leave
23    the statement at that, and we're going to come back to
24    that.  And I parse these out more in the written
25    document that I provided.
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 1        Mr. Burtell said on several occasions that he
 2    believed his reconstructions to be very conservative
 3    upper limit estimates.  I understand that that's how
 4    he's viewing them.  I think there are several elements
 5    that I describe in my written report that indicate that
 6    may not be the case, and I'll touch on some of those in
 7    a little bit.
 8        There is certainly no evidence that the Salt
 9    River loses 200 cfs between Tempe Butte and the Gila
10    River confluence or just upstream of Tempe Butte and
11    the Gila River confluence and that there's a historic
12    channel that's capable of conveying more water than the
13    existing surface channel.
14  Q.   Jon, does that refer to Mr. Gookin's report
15    and testimony where he stated that at the Verde-Salt
16    confluence, below there it would be about 791 cfs, and
17    then downstream the median in Segment 6b would have
18    been 581 cfs?
19  A.   That's my understanding, yes.
20  Q.   And you're not sure -- you haven't seen
21    anything that says there would be a 200 cfs loss along
22    that reach?
23  A.   No.
24  Q.   Okay.
25  A.   Other than Mr. Gookin's slide.


Page 4730


 1        So seasonal high flow, the fact that we have
 2    wintertime discharges that are above the discharges
 3    typically experienced in June or July does not mean
 4    that those are floods.  They're just normal
 5    fluctuations, just like many rivers have normal
 6    fluctuations in response to fluctuating seasonal
 7    climate.
 8        And this is the slide, Slide 22 in
 9    Mr. Gookin's presentation, that I find no evidence
10    supporting this theory.  There is a commonly-held
11    hypothesis that the Salt River at one time flowed south
12    of South Mountain and that there is an area of higher
13    permeability beneath the surface that is coincident
14    with the location of where that channel may have been.
15    But I found no evidence and no published record that
16    suggests that that now-buried, filled in with sediment
17    channel, which no longer exists as a surface
18    expression, is capable of conveying more water than the
19    open channel of the Salt River as it exists today.
20        This next slide, Slide 78, we spent some time
21    talking about here, and my understanding of what
22    Mr. Burtell testified is a little different than the
23    evidence that I see on this chart right here.
24        This chart, the base part of this chart,
25    comes from a publication by Meko and Katie Hirschboeck
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 1    from the University of Arizona.  And they were doing
 2    tree ring studies, and from the tree ring studies they
 3    calibrated using modern gage records and they projected
 4    backwards from tree ring widths to suggest what the
 5    average annual flow rates were.  So each of these blue
 6    dots are their projected average annual flow rates for
 7    the Salt River.
 8        The purple line is a running average, a
 9    5-year running average of those blue dots.  So it's
10    giving you the trend and the fluctuation of average
11    annual discharge.
12        There was some discussion of what the median
13    of these data sets are.  The median of this data set is
14    the line where half the points are higher and half the
15    points are lower.  You can count the dots yourself, and
16    you realize that it's going to be somewhere in the
17    neighborhood of 750,000 acre-feet per year.
18        Mr. Burtell was suggesting that the long-term
19    median discharge of the Salt River is down near 200,000
20    or 300,000 acre-feet per year, and this is where we
21    start to -- terminology becomes important.
22        So I believe what he was trying to say was
23    that his estimate, based on the flow period that he
24    considered from late 1800s to 1940, I believe it was,
25    or 1939, the median daily discharge from that period is


Page 4732


 1    down in the 200 to 300,000 range.  I think he said
 2    both, and I'm not sure which he meant.  The median --
 3    and that may be true for the period that he considered;
 4    but the data on this chart are average annual flow
 5    rates, and the median of those is significantly higher.
 6        When you're trying to use this chart to
 7    determine whether a period is a high flow period or a
 8    low flow period compared to the long-term record, it's
 9    best to use the data set that was used to develop the
10    original chart.  The original chart says that it's
11    average annual flows and the running average computed
12    from those, not median daily discharge.
13        So to throw that different descriptor onto
14    this chart, it becomes an apples and oranges
15    difference, and it creates some confusion; the same
16    kind of confusion I created when I did the same kind of
17    mixing of those data sets in one of my tables and was
18    questioned about it at great length during the
19    cross-examination.
20        So the point here is that we look at these
21    periods from which Mr. Burtell did his flow
22    reconstruction or started his flow reconstruction, and
23    we look at the periods and determine, well, were they
24    periods of below-average flow or above-average flow.
25    It's important to compare averages to averages, not
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 1    medians to averages.  The fact that the median is below
 2    the running average of the average annual flow is not
 3    the right way to look at it.
 4        Move to Slide 79.
 5  Q.   And, Jon, this is your Slide 79, and this
 6    slide has been submitted as a correction, and that is
 7    Evidence Item Number C055 Part 398, and this is
 8    Slide 79 of that correction that you're seeing here.
 9  A.   You're looking at the corrected version, and
10    the correction there is that the terminology in the
11    brown box right here, the long-term median annual.  So
12    it's the median of the annual values there.  And I had
13    previous lines on this thing and I moved the wrong box
14    and kept it, and I noticed it yesterday when I was
15    reviewing my slides and made the correction.
16        So what I'm doing here is, this is basically
17    a blowup of the period from about 1899 to 1940, and
18    it's the same information we saw in the previous slide.
19    It's just I'm looking at the lower right-hand corner,
20    and I've added three boxes there that describe the time
21    periods for which historic gage data were available
22    that Mr. Burtell was able to use to do his flow
23    reconstruction.
24        And Mr. Burtell and Mr. Slade had a long
25    discussion in their cross-examination of these time
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 1    periods and whether they were representative or whether
 2    they were below average or not below average.
 3        So what I've put on here, the orange dashed
 4    line is the long-term median annual flow based on the
 5    data set.  So that's the median of the average annual
 6    flows.  And now I'm looking at where this running
 7    average plots out relative to that flat orange dashed
 8    line.  And we see, for instance, when we look -- let's
 9    look at the area outlined in black here.  That's for
10    the Salt River at Chrysotile, where data were available
11    from 1924 to 1940.  And you can see that running
12    average, and, indeed, a lot of the points here plot out
13    below this long-term median annual one.  So that's
14    generally a below average period of time.  So the flows
15    in that time period are below average, so we're going
16    to underpredict the long-term record if we just base it
17    on that.
18        If we look at this gage for the Salt River
19    near Roosevelt, the data there were available from
20    1913 to 1939, and we see a contrast in the early part
21    of the record, seems to be above average, and the
22    lower part below average.  So a little better
23    representative when considered as a whole over the
24    long-term median than compared to the data set for the
25    Chrysotile gage.
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 1        If we look at the Salt River at Roosevelt,
 2    that's the dam, where the dam is located, and the gage
 3    existed until the dam was built.  That data set starts
 4    in 1889 and finishes up in 1908.  And it's also
 5    important to note that there are some significant gaps
 6    in that record as well, in terms of what data were
 7    actually available.  But, again, you see most of the
 8    years of record, if you look at the 5-year running
 9    average, more than half of them are below average.  So
10    this one is going to weight out at slightly less than
11    below average.  So he's using, in his reconstruction,
12    somewhat drier periods.
13  Q.   What's the significance of that, Jon?
14  A.   That means he's going to tend to underpredict
15    the flow rate over the long term.
16  Q.   Okay.  And is that why you stated earlier,
17    on one of your previous slides, that you don't
18    necessarily agree that his reconstructions are
19    conservative?
20  A.   Yes.  And there are other reasons, and I
21    mention those in the written report.  So there are
22    reasons to suspect that perhaps his reconstruction is
23    not as conservative as perhaps it was depicted.
24        Having said that, though, I'm willing to
25    concede and say his reconstruction is worth using.  I
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 1    think it's reasonably representative of the conditions
 2    of the Upper Salt, and it's worth using and I have
 3    adopted it in what I'm presenting today.
 4  Q.   So in that sense, you would be using
 5    conservatively low numbers for the sake of proving
 6    navigability?
 7  A.   I wouldn't necessarily characterize them
 8    that way either.  I would say that they're perhaps
 9    not as conservative as Mr. Burtell was suggesting,
10    but neither am I trying to say that they're
11    underestimating it significantly.  I would say by
12    adopting them, I'm saying I'm willing to live with
13    those numbers.
14        There are some areas of consensus.
15  Q.   And you're on Slide 80?
16  A.   I'm on Slide 80 now.
17        And that is that the Salt River is perennial.
18    I think we all agree on that.  The data show that
19    clearly.
20        There are ordinary seasonal fluctuations
21    that occurs generally in winter to late spring.  It
22    migrates a little bit as you move in the downstream
23    direction.
24        That the flow rates, no matter what
25    descriptor you're looking at, they increase in the
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 1    downstream direction.  They increase slightly less as
 2    you get into Segment 6 than, say, the comparison from
 3    1 to 2.  And that there is some losses within
 4    Segment 6, so that there's some water loss to the
 5    ground -- some surface water loss to groundwater, some
 6    of which returns at Tempe Butte, and then there's some
 7    loss after that.  I think we all have consensus on
 8    that.
 9        We all have consensus that the Salt River
10    provides a greater flow volume in the Gila River
11    confluence than the Gila River does.
12        I think everyone is using the USGS data as
13    their default go-to source of data.  I think we agree
14    that those measured data are the best available.
15        And I think we all agree that the impact that
16    involved humans on flow in the Salt River is to make it
17    less.  The natural condition, we all agree, had higher
18    flow rates.
19        MR. SLADE: Mr. Chairman, this would be
20    a good opportunity for a break, unless you want to keep
21    going.
22        CHAIRMAN NOBLE: My thoughts, exactly,
23    Mr. Slade.
24        MR. SLADE: Okay.
25        CHAIRMAN NOBLE: We'll convene again at
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 1        9:00 a.m. in the morning.
 2        (The proceedings adjourned at 4:30 p.m.)
 3    
 4    
 5    
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 1  STATE OF ARIZONA    )
    COUNTY OF MARICOPA  )
 2 
   
 3            BE IT KNOWN that the foregoing proceedings
    were taken before me; that the foregoing pages are
 4  a full, true, and accurate record of the proceedings,
    all done to the best of my skill and ability; that
 5  the proceedings were taken down by me in shorthand
    and thereafter reduced to print under my direction.
 6 
              I CERTIFY that I am in no way related to
 7  any of the parties hereto, nor am I in any way
    interested in the outcome hereof.
 8 
              I CERTIFY that I have complied with the
 9  ethical obligations set forth in ACJA 7-206(F)(3)
    and ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at
10  Phoenix, Arizona, this 1st day of June, 2016.
   
11 
   
12 
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                       Certified Reporter
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15 
              I CERTIFY that Coash & Coash, Inc., has
16  complied with the ethical obligations set forth in
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24                   COASH & COASH, INC.
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 1                  CHAIRMAN NOBLE:  Welcome back to ANSAC.
  


 2   If you don't know why you're here, my explaining it to
  


 3   you is just not going to help you at all.  You're just
  


 4   really lost.
  


 5                  COMMISSIONER ALLEN:  Not at this point
  


 6   in time.
  


 7                  CHAIRMAN NOBLE:  But we're glad you're
  


 8   here.  We look forward to getting through with the
  


 9   hearing of evidence on the Salt River.  We'll begin
  


10   this morning by having a roll call, and we do note that
  


11   if you have looked at the nameplates, the nameplate for
  


12   Commissioner Horton is not here.  He will not be
  


13   attending any of the hearings this week.
  


14                  So, George.
  


15                  DIRECTOR MEHNERT:  Commissioner Allen?
  


16                  COMMISSIONER ALLEN:  Present.
  


17                  DIRECTOR MEHNERT:  Commissioner Henness?
  


18                  COMMISSIONER HENNESS:  Present.
  


19                  DIRECTOR MEHNERT:  Chairman Noble?
  


20                  CHAIRMAN NOBLE:  Present.
  


21                  MR. MEHNERT:  And our legal counsel,
  


22   Matt Rojas, is here.  So we shall begin.
  


23                  CHAIRMAN NOBLE:  Okay.  It is my
  


24   understanding that we are going to do some redirect on
  


25   Dr. Mussetter, and that's what we're going to do first;
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 1   and then we're going into rebuttal, is that what we
  


 2   plan on doing?
  


 3                  MR. SLADE:  Yes.
  


 4                  CHAIRMAN NOBLE:  Okay.  Is there anyone
  


 5   who's cross with Dr. Mussetter?
  


 6                  Oh, that's not what you meant?
  


 7                  THE WITNESS:  There are many, sir.
  


 8                  MR. HEILMAN:  Okay.  Thank you,
  


 9   Mr. Chairman, Commissioners.
  


10
  


11                    REDIRECT EXAMINATION
  


12   BY MR. HEILMAN:
  


13       Q.    Good morning, Dr. Mussetter.
  


14       A.    Good morning.
  


15                  MR. HEILMAN:  Is this on?  No.
  


16                  CHAIRMAN NOBLE:  No, it's not.
  


17   BY MR. HEILMAN:
  


18       Q.    Good morning, Dr. Mussetter.
  


19       A.    Good morning.
  


20       Q.    During your cross-examination of Mr. Slade,
  


21   he asked you a line of questions relating to a paper
  


22   you cite in your declaration written by William Graf in
  


23   1983, titled "Flood-Related...Change in an Arid-Region
  


24   River."  Do you remember that line of questions?
  


25       A.    I do.
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 1       Q.    I'm going to pass out that paper.  It's C042,
  


 2   State Land Department Number 366.
  


 3             During that line of questioning, Mr. Slade
  


 4   seemed to suggest that there was portions of this paper
  


 5   that somehow contradicted your testimony; is that
  


 6   correct?
  


 7       A.    Yes, that was my understanding.
  


 8       Q.    And isn't it true that the vast majority of
  


 9   this paper actually supports the things you've been
  


10   testifying about?
  


11       A.    Yes, there are a number of statements in here
  


12   that directly support things that I testified about.
  


13       Q.    If you don't mind, could you just point out
  


14   to the Commission certain portions that you think
  


15   support your opinion?
  


16       A.    Yes.
  


17             If we go to Page 128, the last full paragraph
  


18   on that page, there are actually three statements there
  


19   that I think are important in the context of what I
  


20   testified about.  The first one is the second sentence
  


21   in that paragraph that says "During the period from
  


22   1868 to 1926, wide fluctuations occurred in the lateral
  


23   position of the channel, with lateral movements of
  


24   about 1.5 kilometers (.9 miles) occurring near Country
  


25   Club crossing."


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 21      05/17/2016 4493


  


 1             And that is very consistent with statements
  


 2   that I made that, you know, it's a braided channel,
  


 3   it's laterally unstable, particularly during flood
  


 4   flows.
  


 5             I also testified about differences in the
  


 6   modern channel to what would have been present,
  


 7   certainly prior to construction of the upstream dams.
  


 8   And one of the arguments I made was that because of the
  


 9   changes in the flow regime and the more regular flows
  


10   that you see in that reach, there is a tendency for
  


11   growth of riparian vegetation, somewhat narrowing of
  


12   the channel.
  


13             So the second sentence following the one I
  


14   just read also directly supports that.  It says "During
  


15   this period phreatophyte growth was more dense than at
  


16   any other time during the period of record."
  


17             So, you know, arguing again that there's more
  


18   vegetation along the channel that supports the current,
  


19   more stable configuration.
  


20             And then the final sentence of that paragraph
  


21   says "Most of the channel stability in the latter part
  


22   of the record is probably due to intensive degradation
  


23   of the main flow channel that began in 1965 and
  


24   continued in subsequent floods.  Gravel mines in the
  


25   channel contributed to this downcutting."
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 1             And, again, I argue that the dams have had a
  


 2   significant effect, dams and other factors.  Obviously
  


 3   the sand and gravel mining down through the Phoenix
  


 4   Metro area is also a big contributor, but the sediment
  


 5   trapping is also a contributor to much of the stability
  


 6   that you see in the modern channel.
  


 7             There are also some statements on the
  


 8   following page, 129.  In the first partial paragraph
  


 9   they talk about -- the statement says "By the time the
  


10   river reaches the I-10 highway crossing, it has
  


11   returned to the low locational probability
  


12   configuration."
  


13             And in Graf's discussion, he means it's
  


14   laterally unstable.
  


15             He also says in the following paragraph,
  


16   second sentence, "Other stable zones are co-located
  


17   with engineering works, such as the stabilized location
  


18   associated with the Central Avenue bridge."
  


19             So, again, a lot of the stability and the
  


20   configuration that you see in the modern channel is
  


21   related to the nonnatural configuration of the channel,
  


22   if you will.
  


23             If we go to Page 132, I stated that because
  


24   the reservoirs trap a lot of the sediment, there was
  


25   probably more sand in the channel; and, in fact,
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 1   there's some evidence that it actually was a sand bed
  


 2   system.  Obviously had gravel and cobbles as part of
  


 3   the matrix, but primarily sand.  And Graf supports
  


 4   that.
  


 5             The second sentence of the first paragraph
  


 6   under Channel Materials, "The pre-1965 bed was in
  


 7   layers of coarse sand."
  


 8             And then in the next paragraph, the second
  


 9   sentence, "In 1949 (and extending back to the earliest
  


10   photographs in the 1880's) the bed was predominantly
  


11   sand, with some cobbles probably transported into the
  


12   study reach from mountainous areas upstream."
  


13             So that statement also directly supports the
  


14   testimony that I gave.  And I think those are the
  


15   primary ones that I wanted to point out to the
  


16   Commission.
  


17       Q.    You also had some questions from Mr. Slade
  


18   regarding your own boating trip on the Salt River.  Do
  


19   you remember that?
  


20       A.    I do remember that.
  


21       Q.    And he seemed to imply that you went out
  


22   at -- the time of your boating trip was during 8 cfs,
  


23   right?
  


24       A.    It was a very low flow, yes, about 8 cfs.
  


25       Q.    Was it your intention, in doing that boating
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 1   trip and submitting your pictures, to somehow represent
  


 2   that that was the natural and ordinary flow of the
  


 3   river?
  


 4       A.    No.  I hope I was -- I tried to be very clear
  


 5   in my testimony that it just was circumstance.  It
  


 6   happened to be the time that I was able to go out
  


 7   there.  It would have been nice to see it at other flow
  


 8   levels, to try to boat it at other flow levels.  I
  


 9   didn't have the opportunity.
  


10             But in many ways, seeing it at that flow
  


11   level is helpful to me.  I can understand what the
  


12   hydraulic conditions are like at higher flows, but
  


13   being able to see the bed, see the entirety of the
  


14   banks and so on is helpful to understand the
  


15   configuration of the river.
  


16             So I don't see that as necessarily a
  


17   limitation, in my view, in the river, and it certainly
  


18   wasn't an intent to suggest that that would be the
  


19   natural condition of the river, ordinary and natural
  


20   condition of the river.
  


21       Q.    Do the pictures of Mr. Dimock in the Edith on
  


22   the Salt River, does that show them in a boat in the
  


23   ordinary and natural conditions of the Salt River?
  


24       A.    No, it does not.
  


25       Q.    And the final question is, have you read or
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 1   heard anything during the course of this hearing that
  


 2   has caused you to change any of the opinions you have
  


 3   regarding the Salt River?
  


 4       A.    No.
  


 5                  MR. HEILMAN:  That's all I have for you.
  


 6   Thank you, Dr. Mussetter.
  


 7                  THE WITNESS:  Thank you.
  


 8                  CHAIRMAN NOBLE:  Thank you.
  


 9                  Is there anything further for
  


10   Dr. Mussetter?
  


11                  If not, then we are ready for rebuttal,
  


12   Mr. Slade.
  


13                  MR. SLADE:  I just need a few minutes to
  


14   set up.
  


15                  CHAIRMAN NOBLE:  Certainly.  We'll take
  


16   five minutes.
  


17                  (A recess was taken from 9:10 a.m. to
  


18   9:16 a.m.)
  


19                  CHAIRMAN NOBLE:  Please proceed.
  


20                  MR. SLADE:  Okay.  Good morning,
  


21   Commissioners.
  


22
  


23                 REBUTTAL DIRECT EXAMINATION
  


24   BY MR. SLADE:
  


25       Q.    And good morning, Jon.
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 1       A.    Good morning.
  


 2       Q.    Are you ready to talk about the Salt for
  


 3   perhaps the last time?
  


 4       A.    Absolutely.
  


 5       Q.    Okay.  And we have a PowerPoint presentation
  


 6   that you're going to be using as your guide today, and
  


 7   for the record, that is C054 Part 385.  And as part of
  


 8   that, Jon, were there some corrected pages that were
  


 9   submitted yesterday as well?
  


10       A.    Yes, there were.
  


11       Q.    Okay.  And those corrected pages are
  


12   Exhibit C055 Part 398 for the Salt PowerPoint, and then
  


13   there were also some corrected pages for your rebuttal
  


14   on hydrology and your rebuttal on rating curves; is
  


15   that correct?
  


16       A.    That's right.
  


17       Q.    So in addition to the PowerPoint that you've
  


18   prepared, you also submitted from the State Land
  


19   Department a hydrology write-up and a rating curve
  


20   write-up?
  


21       A.    Yes.
  


22       Q.    Okay.  And that further explains some of the
  


23   work that you're going to explain in some detail in the
  


24   PowerPoint?
  


25       A.    Yes.
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 1       Q.    Okay.  And this PowerPoint is a response to
  


 2   opinions from opponent experts that have testified; is
  


 3   that right?
  


 4       A.    That's correct.
  


 5       Q.    Without further ado, please proceed.
  


 6       A.    Okay.  So we're referring to the PowerPoint
  


 7   presentation that's in front of you or on the screen
  


 8   behind you for the Commissioners.
  


 9             Good morning, Commissioners.
  


10                  MR. SLADE:  And let me pause.
  


11   Mr. Mehnert, do we have copies of that PowerPoint that
  


12   were -- the copies that were submitted as evidence as a
  


13   paper copy, do we have those available to share with
  


14   the Commissioners?
  


15                  DIRECTOR MEHNERT:  Do you know the
  


16   number?
  


17                  MR. SLADE:  C054-385.
  


18                  MR. ROJAS:  We have one set we can make.
  


19                  DIRECTOR MEHNERT:  We did.  Oh, yeah,
  


20   that's what we gave them this morning.
  


21                  MR. SLADE:  Okay.  So they have that.
  


22                  DIRECTOR MEHNERT:  All of C054 they
  


23   have.
  


24                  MR. SLADE:  Great.  So the Commissioners
  


25   have the PowerPoint in front of them that they could
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 1   work with?
  


 2                  DIRECTOR MEHNERT:  Correct.
  


 3                  MR. SLADE:  Okay.  It's probably got the
  


 4   binder clip on it.
  


 5                  Great.  And when we get to some of the
  


 6   corrected slides, we'll make note of that.  There
  


 7   weren't many, but we'll make sure the Commissioners
  


 8   know which ones have been submitted that are different.
  


 9                  Are there any other questions,
  


10   Mr. Chairman?  You look --
  


11                  CHAIRMAN NOBLE:  Please go ahead.
  


12                  THE WITNESS:  All right.  So let's move
  


13   on to Slide Number 2, which is basically an overview of
  


14   what I intend to say today.
  


15                  We're going to spend a little time, a
  


16   little more time, talking about the historical boating
  


17   accounts.  I wish I didn't have to.  There were some
  


18   statements made, I think, that the record needs to be
  


19   clear as to what the facts of those cases are.
  


20                  We'll spend a little time talking about
  


21   modern boating and its relevance to the decision that's
  


22   in front of you.
  


23                  I've listened to a lot of testimony
  


24   about hydrology of the river and rating curves, and I
  


25   think I have a position here that reflects some of the
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 1   wisdom provided by others, as well as the facts of the
  


 2   record, to kind of bring this matter into consensus and
  


 3   its relevance.
  


 4                  And then a few miscellaneous topics that
  


 5   are direct rebuttals of particular things that were
  


 6   said that I think, again, I think the record needs to
  


 7   be cleared up on.
  


 8                  We're going to start with historical
  


 9   boating accounts, and this is just a picture of one
  


10   such boat that was in the river at Hayden's Ferry, and
  


11   it's just a marker for me to remind myself that this is
  


12   what we're beginning to talk about.
  


13                  Give me just one moment to keep getting
  


14   myself organized here.  An efficient way to do this,
  


15   for me, is to talk about some of the general things in
  


16   aggregate, rather than to bring them up individually
  


17   and to all of the accounts that they relate to.
  


18                  In general, we heard criticisms that
  


19   newspapers are not reliable sources, and that's an odd
  


20   statement for opposing witnesses to make, since they
  


21   themselves rely on these sources themselves.  In fact,
  


22   in talking to -- in the cross-examination,
  


23   Dr. Littlefield, in particular, admitted that while
  


24   there are some issues with boosterism in historical
  


25   newspapers, that the newspapers themselves are
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 1   generally reliable and the facts of the case.  He did
  


 2   not dispute that the accounts that are recorded here of
  


 3   historical boating accounts actually occurred,
  


 4   particularly as presented.
  


 5                  While there is boosterism, we don't
  


 6   believe that boosterism negates the news accounts of
  


 7   these historical episodes of folks boating the record.
  


 8   There may be boosterism elements -- our own historians
  


 9   disagree with that. -- to some of those stories.
  


10   Certainly the way they write is different from the way
  


11   that we write today, in terms of having a jokey style
  


12   about some of the accounts, but it does not negate the
  


13   basic facts of the accounts.  The boating accounts
  


14   really did happen.
  


15                  Some witnesses, Mr. Gookin in
  


16   particular, was suggesting that some of the accounts
  


17   didn't happen.  Historians disagree uniformly, the ones
  


18   that we presented.  We did not bring out any accounts
  


19   in our testimony that -- where it was not sure that the
  


20   account didn't happen, or if it was an announcement,
  


21   for instance, of a trip that someone was planning to
  


22   go, that's exactly how we depicted it.
  


23                  All the boating accounts that we
  


24   presented occurred within the ordinary flow range.  We
  


25   eliminated accounts that occurred on floods, where the
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 1   newspaper account said there was a flood and someone
  


 2   went out in a boat on those, because we do not believe
  


 3   that to be part of the ordinary and natural condition.
  


 4                  So criticisms that suggest that these
  


 5   boating accounts occurred on floods -- and I'll get
  


 6   into it a little bit later how we define what a flood
  


 7   is versus what the ordinary range of flows are.  So we
  


 8   eliminated those.  So none of the accounts, the
  


 9   31 accounts that we're going to go through, occurred on
  


10   floods.
  


11                  All the accounts that we presented also
  


12   occurred on the river.  Now, there are instances where
  


13   the boaters were on the river and then turned to a
  


14   canal at some point, and, again, that is exactly how we
  


15   presented it.  We did not present any accounts that
  


16   were entirely on canals.
  


17                  Some of these boating accounts were
  


18   commercial, as I understand the term commercial to
  


19   mean.  I understand, also, that there probably will be
  


20   some posthearing briefs and discussions thereafter
  


21   about what constitutes commercial; but in my mind,
  


22   someone making money or attempting to make money while
  


23   out on a boat or engaging in trade or travel, as The
  


24   Daniel Ball test says it, they had commercial elements
  


25   to them.
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 1                  Ones that were primarily recreational,
  


 2   we did note those specifically as that, where we knew
  


 3   that was their purpose.
  


 4                  Nearly all of the trips were successful.
  


 5   We had several opposing witnesses say that most of the
  


 6   trips were failures, and we'll get into a definition of
  


 7   what failure means and what success means.  I've told
  


 8   you my definition of success.  We'll revisit that.
  


 9   but by my definition, most of them were successful.
  


10   The trip started, people got in their boats, they
  


11   took their load, they reached their destination as
  


12   intended.
  


13                  All of these boating accounts are
  


14   relevant to the determination of navigability.  Someone
  


15   taking -- I can't imagine any more piece of relevant
  


16   evidence than someone taking a boat down the river, and
  


17   that's why they were included.
  


18                  And all of the trips that we cited were,
  


19   in fact, on the Salt River in Arizona.  You did not
  


20   hear me discuss any trips about the up the Salt River
  


21   episode; that apparently there was a piece of document
  


22   in the evidence record.  But you did not hear that from
  


23   me.  It was not in our reports.  It's not in my
  


24   presentations.  To raise it as a criticism of the
  


25   information that I presented is not valid.
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 1   BY MR. SLADE:
  


 2       Q.    Jon, you're referring to the up the Salt
  


 3   River political satire about someone losing an election
  


 4   and going up the Salt River?
  


 5       A.    That's correct.
  


 6       Q.    And that was in Kentucky, that Salt River?
  


 7       A.    There is a Salt River in Kentucky, I believe,
  


 8   or someplace back East, where there was a boating
  


 9   account.  And I looked back, and, sure enough, there
  


10   was something in the record.  I'm not sure how it got
  


11   there; but, again, you didn't see it in my PowerPoint.
  


12   You didn't see it in my reports.  It's not something we
  


13   presented.  The criticism there is just not valid.
  


14             So those are general types of criticisms that
  


15   we heard and my response to those.  I think none of
  


16   those are valid, and particularly I want to speak to
  


17   the boosterism.
  


18             I went back and talked to the historians that
  


19   were on our team and talked to them and showed them
  


20   some of the accounts and said, "Do you think this is an
  


21   example of boosterism?"
  


22             And they said, well, certainly boosterism
  


23   occurred, but in none of the accounts does boosterism
  


24   affect the essential facts of the case, as to who they
  


25   were.  And it's fairly easy, from the testimony that
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 1   we've heard and from talking to our historians on our
  


 2   own team, to identify what's boosterism and what's not
  


 3   boosterism.  And, again, our historians, who are
  


 4   actually from Arizona and are used to looking at the
  


 5   sources here in Arizona, did not find any of the
  


 6   essential fact to be tainted by that.
  


 7       Q.    And those are the historians that
  


 8   helped write the 2003 Upper Salt and Lower Salt
  


 9   reports?
  


10       A.    That's correct.  And that team was led by
  


11   Dennis Gilpin, at that time SWCA Consulting out of
  


12   Flagstaff.
  


13             Now, there's one other element under the
  


14   trips where not successful.  I believe Dr. Littlefield
  


15   said that more than ten people were injured in boating
  


16   accounts.  I'm only aware of Captain Spaulding, who was
  


17   killed when he was removing his gun from a boat.  I'm
  


18   not really sure that even counts as a boating accident.
  


19   I think that's a gun-handling accident.  But I didn't
  


20   find any other instances in any of the accounts that I
  


21   presented of anyone being injured.  I understand he has
  


22   some accounts from boating in floods where that might
  


23   have been the cause; but, again, we're not considering
  


24   in floods because it's not part of the ordinary
  


25   condition of the river.
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 1             I think we can move on here.  So there
  


 2   were -- there are now 31 accounts of boating on the
  


 3   Salt River, as I count them.  And I don't intend to
  


 4   talk about all of them.  I just need to talk about the
  


 5   ones where people said some things that I felt skewed
  


 6   the record or unfairly characterized what had happened.
  


 7             The first account, the earliest account that
  


 8   we originally had, there was some discussion about
  


 9   whether the account occurred in May or April.  I had
  


10   originally put it as May because that was the date of
  


11   the news account.  Mark McGinnis pointed out that, in
  


12   fact, the trip had occurred a week earlier from the --
  


13   so it was probably in April, mid April.
  


14             And that is a valid criticism, so I've
  


15   changed, and you see indicated on the slide here.  It's
  


16   in blue, to indicate a change from the previous slide
  


17   that I had presented.  And, also, I moved the little
  


18   red box over there on the previous graphic that tried
  


19   to depict what the ordinary flow was for that time of
  


20   year, because we don't have any information about what
  


21   the exact flow rate was in April or May of 1873.
  


22             So let's turn our attention to some of the
  


23   other things.  And I'm on Slide 5 here, for the record.
  


24             We heard some criticisms that the trip
  


25   distance was too short to be relevant to navigability.
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 1   Personally, I'm not aware of any court case that I've
  


 2   read or been presented or talked about where there was
  


 3   a distance standard that said, well, we're not going to
  


 4   consider this evidence because the trip length was too
  


 5   short, with the possible exception of consideration of
  


 6   ferries, which just crossed the river.  And this was
  


 7   clearly -- while it may have been a ferry boat that was
  


 8   used -- it's possible, I suppose. -- the trip went
  


 9   downriver.  It went from Point A to Point B.  It went
  


10   from the source to the market.  It went from Tempe to
  


11   Phoenix.  And in 1873 there wasn't a whole lot of else
  


12   on the river to go from and to.  So it went from a
  


13   place where people were and they had marketable goods,
  


14   and it went to the place where those markets -- where
  


15   you took your material to be sold.
  


16             I further point out that no expert has
  


17   presented any information that that segment of the
  


18   river was materially different than any other segment
  


19   of Segment 6.  So despite its length, it was
  


20   representative of the entirety of Segment 6 and
  


21   included a single channel reach, according to the maps
  


22   available closest to that time, as well as a split
  


23   channel reach.
  


24             And in general, we heard a lot of discussion
  


25   of these historical accounts as being attempts at
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 1   navigation, and that causes me to scratch my head a
  


 2   little bit.  It seems like more than an attempt.  It
  


 3   seems like an actual episode of navigation.  They
  


 4   didn't attempt to -- well, they did attempt to do it,
  


 5   but they succeeded in doing it.
  


 6       Q.    Jon, this trip occurred in 1873; is that
  


 7   correct?
  


 8       A.    That's correct.
  


 9       Q.    Upstream of where they started, was there a
  


10   dam there?
  


11       A.    Yes.
  


12       Q.    And what dam was that?
  


13       A.    The Tempe Dam was the diversion dam.  I
  


14   believe it was -- I have a slide here in just a second
  


15   here, but I believe it was 1870.
  


16       Q.    So if they had started higher up with 5 tons
  


17   of wheat, they would have come to that dam, had to
  


18   cross it, either moving the boat over or getting a new
  


19   boat, and continue down; it would have been an
  


20   impediment?
  


21       A.    If the diversion dam crossed the entire river
  


22   or if it only left a small portion of the river that
  


23   was too shallow, then, yeah, they would -- that's
  


24   exactly what they would do.  And I think we'll get into
  


25   that more a little bit later, but I think that's a real
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 1   good reason that you don't see more records; that very
  


 2   early in the period of settlement -- this is only a
  


 3   couple of years after Phoenix was founded. -- we
  


 4   already had obstructions in the river that would
  


 5   prevent certain kinds of boating or at least make it
  


 6   more difficult.
  


 7             There's also suggestion from Mr. Gookin that
  


 8   this trip occurred on some sort of underflow returns of
  


 9   flow that was being driven up at Tempe Buttes that
  


10   somehow enhanced the river flow and then made it
  


11   more -- made it deeper and higher discharge.
  


12             That question has been pretty well answered
  


13   by the U.S. Geological Survey.  They did a study, and
  


14   they determined that it was about 30 cfs that was
  


15   coming up there at Tempe Buttes.  30 cfs is simply not
  


16   enough to make a difference in the depths.  If you look
  


17   at anyone's rating curves at any point and add 30 cfs,
  


18   you barely, if at all, add a tenth of a foot to the
  


19   depth.
  


20             If the 30 cfs was the critical factor, the
  


21   boat draw would have to be fractions of a tenth of an
  


22   inch, and that's just simply -- we don't know of any
  


23   boats that are like that; certainly not a boat carrying
  


24   5 tons of wheat.
  


25       Q.    Is that the Thomsen and Porcello study that
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 1   you're referring to?
  


 2       A.    It is.
  


 3       Q.    And that's in the record?
  


 4       A.    It is also in the record, and we've discussed
  


 5   it at numerous points.
  


 6             That same line of argument, that Hayden's
  


 7   Ferry was there at that location and they needed a
  


 8   ferry because of this underflow being driven to the
  


 9   surface, applies to that.  The 30 cfs or 50 cfs or
  


10   100 cfs is simply not going to make a significant
  


11   difference in the depths.  It's a spurious argument.
  


12             Mr. Murphy, in cross-examining me, suggested
  


13   that it was a fake story planted to support the
  


14   Hellings Mill, and I see no evidence of that
  


15   whatsoever.  The story is a one-line story, so we don't
  


16   have a lot of facts about it.  I hardly -- I guess you
  


17   could say the same thing, that perhaps there was no one
  


18   growing wheat in the valley because this was a story
  


19   placed by a wheat grower.  It's a ridiculous argument.
  


20   The facts are what the facts are.
  


21             There was some suggestion that this occurred
  


22   on high water.  Well, we know it didn't occur on a dry
  


23   riverbed.  That's one thing I think we can say.  But
  


24   there's nothing in the record that suggests that this
  


25   was on flow that was outside the ordinary.  The paper
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 1   doesn't talk about floods on that date or near that
  


 2   date.  The one-line story of this -- this one-line
  


 3   story doesn't mention any, like, oh, it was flooding so
  


 4   they went out there.
  


 5             So there's just simply no evidence.  It was
  


 6   perhaps a confusion between what high flow means and
  


 7   what flooding means.
  


 8             The Salt River -- and we'll get into this in
  


 9   the hydrology discussion. -- is subject to natural
  


10   fluctuations, and you have a high flow period of the
  


11   year and a low flow period of the year, just like just
  


12   about every other river in the United States that's
  


13   subject to questions of title navigability.
  


14             April is indeed one of the higher periods of
  


15   the year, but that is a normal or ordinary fluctuation.
  


16   So it's very likely that it was on a period that the
  


17   river was up from what it would be in June or July.
  


18   That is a true statement.  That is not the same thing
  


19   as saying that it occurred during a flood.
  


20       Q.    So, Jon, based on Winkleman's directive to
  


21   look at conditions of the river in its ordinary and
  


22   natural condition, you would say that this boating
  


23   account falls into that category of ordinary and
  


24   natural condition?
  


25       A.    Absolutely.
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 1             There's also suggestion that this high water,
  


 2   it was unusual high water because of a report in a Yuma
  


 3   paper that there was flooding in the Colorado River.
  


 4             That's interesting, but I think it's pretty
  


 5   well-established that the Colorado River -- the Salt
  


 6   River is not directly a tributary to the Colorado
  


 7   River.  It's a tributary to the Gila River, which is
  


 8   then tributary to the Colorado River.  And they respond
  


 9   to very different flood seasons.  The Colorado River
  


10   typically floods later, and the kind of events that are
  


11   causing flooding on the Colorado River are not related
  


12   to the timing of floods in the Salt River.
  


13             In the cases where there is some coincidence,
  


14   they're events that generally make the news regionally
  


15   across the Southwest.  We see none of that.
  


16             There's some criticism that this was not from
  


17   a Phoenix newspaper and, therefore, somewhat less
  


18   reliable.  The response to that was, well, there wasn't
  


19   a Phoenix newspaper at this time.  It was reported in
  


20   the nearest newspaper.  And the fact that it was in
  


21   Prescott tells you something about the relationship
  


22   between the Phoenix markets and where they were sending
  


23   their stuff.  So there was a very close tie between
  


24   Prescott and Phoenix and, hence, their interest to what
  


25   was happening in Phoenix.
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 1             The Gazette was actually the first paper, and
  


 2   it was started in 1881.  In fact, the account describes
  


 3   it as being from a Maricopa County correspondent.  So
  


 4   they had someone here that was regularly and routinely
  


 5   sending them news, and one would assume that there was
  


 6   some level of truthfulness or reliability in this
  


 7   correspondent.
  


 8       Q.    So when this account occurred, Jon, there was
  


 9   no Phoenix newspaper to report it?
  


10       A.    There was not.
  


11             There was also a criticism of this account
  


12   that 5 tons was an exaggeration.  There is no basis for
  


13   that statement.  It's just an unfounded speculation.
  


14   Whether it was 5.000 tons, I don't think that we're
  


15   expecting that kind of accuracy; but I would suggest
  


16   there would be a certain expectation of accuracy on the
  


17   part of people who were selling their products by
  


18   weight to know about what the weight would be.
  


19             One of the ways to check whether it's factual
  


20   or not is to conclude, to look at, and say, well, would
  


21   it be reasonable to put 5 tons of material on a
  


22   flatboat.  And it indeed would.  And if you look at the
  


23   pictures of Hayden's Ferry, you see pictures of horses
  


24   and wagons and multiple people that would weigh in the
  


25   neighborhood of 5 tons or could weigh in the
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 1   neighborhood of 5 tons.
  


 2             If you look at the draw that a -- a flatboat,
  


 3   you could have a draw of 6 inches, depending on the
  


 4   size, if you looked at about the size of the Hayden's
  


 5   Ferries that we can estimate from pictures.  So 5 tons
  


 6   is not an unreasonable amount of weight for a flatboat
  


 7   or a boat at the time.
  


 8       Q.    Could the boat that took the 5 tons of wheat
  


 9   down in this account have been Hayden's Ferry?
  


10       A.    It doesn't say that.  It could be.  And to
  


11   say more than it could be would be speculation, and I
  


12   try to avoid that sort of thing.
  


13             I guess if you were trying to make that kind
  


14   of argument, you could say, well, it's unlikely that
  


15   someone drove up to the river and said, "Hey, I've got
  


16   this load of wheat.  Let's build a boat."  And Hayden's
  


17   Ferry was there at the time.  It would certainly be
  


18   reasonable to put it on there.  But there were other
  


19   boats there at the time as well, and they could have
  


20   been used, so likely it was a boat similar in character
  


21   to that.
  


22             Whether it was in April or May, it really
  


23   doesn't make a lot of difference.  The median daily
  


24   discharge reconstructed for May, on May 3rd would be
  


25   about 1,300 cfs.  If it were mid April, let's say, a
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 1   couple of weeks earlier, it would be about 1,900 cfs,
  


 2   1,950, something like that.  The depths for those,
  


 3   according to the rating curves that we'll get into
  


 4   later, you know, they range from -- anywhere from about
  


 5   2 to 2 and a half feet between the difference.  So a
  


 6   minimum depth for 1,300 would be about 1.9 feet or call
  


 7   it 2 feet.  At 1,950 it would be about 2.2 feet.
  


 8   Again, so you see those kinds of differences don't make
  


 9   a lot of difference in the depth.
  


10             The fact that we don't exactly know the flow
  


11   rate I don't think is important.  If we needed to know
  


12   the flow rate for every piece of testimony that was
  


13   introduced, I think Dr. August would have needed to
  


14   show up, because he didn't look at hydrology and
  


15   present any flow rates at all.
  


16             So we know what we know from this study.
  


17   There's some uncertainties.  There are some facts.
  


18   What are the important things about this study?  Well,
  


19   it occurred.  It was commercial.  It was a transaction
  


20   taking goods to market.  It was a success.  That
  


21   individual trip was a success.  The boat, the boater
  


22   reached its destination.
  


23             What you don't see in this article, as I read
  


24   it, and in talking to our historians about it, there's
  


25   no, "Holy smokes, somebody was out on the river in a
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 1   boat.  It's hard to believe anything like that could
  


 2   have happened."
  


 3             It's just a simple statement of fact.  This
  


 4   guy took a boat and went from here to there.
  


 5       Q.    Jon, was this the first boating account that
  


 6   we have in the record from European settlers?
  


 7       A.    It was not.  We have a new one.
  


 8       Q.    In terms of 1873 as a date, was there a
  


 9   boating account that preceded this?
  


10       A.    Yes.
  


11       Q.    Okay.  Was this the largest boating account
  


12   that we have in the record?
  


13       A.    This was the biggest boat that we know of in
  


14   terms of its tonnage that it was carrying.
  


15       Q.    And relative to when it occurred, did this
  


16   occur in the earlier part of European settlement?
  


17       A.    Yes, it did.
  


18       Q.    Okay.  So possibly the largest boating
  


19   account we have occurred at the earlier part of when
  


20   the river began to be settled and diverted and dammed?
  


21       A.    The biggest boat that we know of in terms of
  


22   tonnage, yes, occurred at this period.
  


23             And that's all I have to say about
  


24   Mr. Vandermark and Mr. Kilgore's boat trip.  Oh, I have
  


25   this slide here that shows the location.  So the dams
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 1   you can see.  1870 the Tempe canal head went in, some
  


 2   sort of diversion dam associated with that; and 1867,
  


 3   Swilling's canal.  So, basically, this is a trip
  


 4   between the dams that were out there at the time.
  


 5   We'll talk a little more about the instance of other
  


 6   dams later.
  


 7             This is probably an appropriate time to think
  


 8   about why was there no shipping industry on the Salt
  


 9   River, and that was a point that got brought up many
  


10   times.  I bring these points up in rebuttal, some of
  


11   which we talked about in previous testimony.  As you
  


12   saw in the previous slide, Slide 6 -- and we're now on
  


13   Slide 7. -- there were a number of diversion dams that
  


14   would have blocked some kinds of river trap, and that
  


15   started as early as 1867.
  


16             Not only did they provide a blockage, they
  


17   started diverting the flow away.  Admittedly, the
  


18   amount of flow diverted in Swilling's ditch in 1867 is
  


19   less than the capacity of the sum total of all the
  


20   other dams.  But it was the beginning of the end of the
  


21   natural flow on the Salt River.
  


22             It's also important to recognize that there
  


23   were alternatives.  There were roads out there prior to
  


24   1867.  The railroads reached not too long after.  So
  


25   the first railroad to Arizona came to Yuma in 1877, I
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 1   believe, and by 1879 it was in Maricopa, which is only
  


 2   a short distance away from Phoenix.  1886, '87 it
  


 3   reached the Tempe, Phoenix area, 1898 to Globe.  So
  


 4   very early on in the history of Arizona there was a
  


 5   railroad alternative.  The East/West connection to the
  


 6   USA crossing Arizona was in 1881 further to the north.
  


 7       Q.    Jon, does that differ to how the East was
  


 8   settled?  In other words, was the East settled and then
  


 9   the railroad came in hundreds of years later, as
  


10   opposed to what happened in Arizona?
  


11       A.    Depending on what part of the East.  Maybe
  


12   hundreds would be an exaggeration, but it was a
  


13   significant period of time between the railroad and the
  


14   initial settlement of the U.S. or the eastern side of
  


15   the U.S.  Whereas that's the difference.  We have a
  


16   number of years.
  


17             And I want to put that in context.  If you
  


18   recall from my boating presentation, way back whenever
  


19   that was, we talked about the Missouri River, and the
  


20   historian of the exploration of the West that I had
  


21   cited was talking about how it took time to develop the
  


22   technologies to boat new rivers.  So it was talking
  


23   specifically about the Missouri, and it took, I believe
  


24   it was, 18 or 28 years for them to develop the
  


25   technology to get up the Missouri River on a navigable
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 1   stream.  So people arrived there, saw the river, but it
  


 2   took time for them to figure out, well, how are we
  


 3   going to do that.  Well, in Arizona they didn't have
  


 4   that grace period of time on the Salt River.
  


 5             And the other thing to note about these
  


 6   transport alternatives, whether they're expensive, more
  


 7   expensive, less expensive, convenient, inconvenient, is
  


 8   there wasn't an alternative for the irrigation source.
  


 9   So if you're going to farm in Maricopa County along the
  


10   Salt River, in Gila County and Tonto Basin, you either
  


11   take the water out of the river or you don't farm back
  


12   at that time period.
  


13             So if you're choosing between I'm going to
  


14   starve to death and keep the river alive or I'm going
  


15   to divert the river and find another way to move my
  


16   goods, I think you choose the nondeath alternative,
  


17   because there was no alternative to get irrigation
  


18   water.  And we'll talk about this a little bit later,
  


19   but river travel was not always less expensive.  And
  


20   I'll leave that till later, rather than repeat myself
  


21   here.
  


22             I would also like to point out, contrary to
  


23   some of the descriptions that we heard, that these
  


24   largest early markets were not located along the river.
  


25   Prescott is not along the river.  Wickenburg is along
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 1   the Hassayampa River, which is normally dry, which is
  


 2   what the word means, is river flowing upside down or
  


 3   underground.  Tucson is on the Santa Cruz, another
  


 4   very nearly dry river, very low flow and no wet
  


 5   connection to the rest of the rivers.
  


 6             Globe, again, is within a modern hour's drive
  


 7   of the river; but back then it was a very tortuous
  


 8   drive over mountains and across trails to get to the
  


 9   canyony part of the Salt River.  So it was not located
  


10   on the Salt River and not conveniently near that.
  


11   Along the actual river corridor itself, the population
  


12   was very, very limited.
  


13       Q.    Can you talk about McMillenville?  I believe
  


14   Mr. Burtell brought up McMillenville as a population
  


15   center.
  


16       A.    Yeah, McMillenville was a mining strike that
  


17   was found, and I wrote down some notes way back when.
  


18       Q.    We can come back to that later.
  


19       A.    Yeah, we're here now.  I'll leave it up to
  


20   you.  You're driving this bus.
  


21       Q.    Let's talk about it now.
  


22       A.    All right.
  


23                  CHAIRMAN NOBLE:  Teamwork, you know, you
  


24   just have to love it.
  


25                  THE WITNESS:  This time of day my notes
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 1   are a little more organized than they're going to be by
  


 2   the end of the day.
  


 3                  So McMillenville is 28 miles northeast
  


 4   of Globe.  There actually was a historical mark along
  


 5   U.S. 60 out there at Milepost 265.  I stopped by to
  


 6   take a look at it after Mr. Burtell's testimony.  The
  


 7   marker is now gone.  The concrete is there, but the
  


 8   plaque is gone.  I'm sure probably somebody stole it
  


 9   for the metal.
  


10                  But if you look up information in
  


11   various sources about McMillenville, it was there for a
  


12   short period of time.  There was a -- they found silver
  


13   kind of accidentally, according to the story, a guy
  


14   named Charles McMillen and Theodore Harris.  It was in
  


15   1876.  1877 they had a Post Office, which, by the way,
  


16   Post Offices back then were not quite the structures
  


17   they are today; a little more informal, you might say.
  


18   At its peak there were about 1,000 people there, and
  


19   its peak came and went after about 1882, when Geronimo
  


20   attacks.  So they had hostile Apaches in the area, had
  


21   an attack, people holed up in the mine, fought off the
  


22   Indians, but basically moved out, silver plate out, and
  


23   by 1886 it was a ghost town with one resident.
  


24                  The town itself is about 10 miles as the
  


25   crow flies to Segment 2, to the closest part of
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 1   Segment 2, but you've got to go over the Apache Peaks,
  


 2   which is a small, pretty rugged range of mountains, and
  


 3   then down into the very deep canyons of Segments 2 and
  


 4   3.  And it's about a 20-mile drive along the current
  


 5   route of U.S. 60.
  


 6                  So it's not on a river.  Also, the
  


 7   silver there was taken to Florence.  So that's where it
  


 8   was processed, according to the records that I read,
  


 9   which Florence, again, Mr. Henness will tell us, is
  


10   not located on the Salt River.  So there was no reason
  


11   to be taking the Salt River to ship your materials
  


12   out.  Most of the other mines were processing to the
  


13   east anyways.  So that's what I know about
  


14   McMillenville.
  


15                  And as I have said other times in my
  


16   direct testimony and cross-examination, Segment 5s are
  


17   not conducive -- Segments 1 through 5 are not conducive
  


18   to very heavy loads in deep draft boats or to upstream
  


19   travel.  There are instances where people did work
  


20   their way upstream.  It was arduous, and that's how
  


21   they described it in the historical records.  But the
  


22   kind of loads that would be taken from a mine or to a
  


23   mine to supply, it would be very difficult to divide
  


24   those loads up into the number of small boats that you
  


25   would need to get it somewhere.
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 1                  So as opposed to a wagon that could take
  


 2   tons of materials and a small boat that might take
  


 3   1,000 pounds of materials, you would need far more
  


 4   personnel on the river in a much more challenging
  


 5   environment, and you still have got the upriver travel.
  


 6   So this is something that I've said over and over and
  


 7   gets lost, as if I'm saying something different.  So
  


 8   the State is not claiming that the Upper Salt River is
  


 9   conducive to travel with heavy boats that have deep
  


10   drafts.
  


11                  I would also like to make a comparison
  


12   at this point to what happened in Yuma on the Colorado
  


13   River.  Still on Slide 7 here.  Is that it did have a
  


14   steamboat industry, as we saw from Dr. Lingenfelter's
  


15   book, that started relatively early on in its history,
  


16   and that river boat history died.
  


17                  And why did it die?  Because the
  


18   railroad arrived and because canals were built across
  


19   the river, and it was not conducive to that kind of
  


20   traffic.  Now, you compare that to what happened along
  


21   Phoenix, where it didn't have a long period between its
  


22   founding and between the time period when diversion
  


23   dams came, water was taken away, and the river was
  


24   obstructed to certain kinds of traffic, and the
  


25   railroad came.  So there just wasn't that time.
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 1                  So what killed it in Yuma is very likely
  


 2   what killed the possibility in the Segment 6 near the
  


 3   Valley of the Sun.
  


 4   BY MR. SLADE:
  


 5       Q.    Jon, before we move on, there's been some
  


 6   speculation about when the river was fully diverted,
  


 7   and I would like to return back to the Kibbey Decree,
  


 8   which gives us some definitive information about that,
  


 9   and that is a Lower Salt Exhibit 006.  And this is the
  


10   decision by Judge Kibbey that was handed down
  


11   March 31st, 1892.  But if you could turn to Page 10
  


12   there that has the yellow tab, and I'm going to read
  


13   starting on "The plaintiffs."
  


14             "The plaintiffs further allege that on or
  


15   about the 1st day of January, 1887, being long
  


16   subsequent to the appropriation and use by them and
  


17   their grantors of the several quantities of water
  


18   hereinbefore mentioned, the Arizona canal company,
  


19   defendant in violation of the plaintiff's rights
  


20   entered upon the river at a point above any of the dams
  


21   and ditches of plaintiffs and about twenty-eight miles
  


22   east of the city of Phoenix, and by means of a dam
  


23   constructed by it across the river, there, capable of
  


24   holding all of the waters flowing in the river, and by
  


25   means of a canal commencing at the dam and running
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 1   thence northwesterly, of a size sufficient to carry all
  


 2   the waters flowing in the river during a dry season at
  


 3   a time when the water is needed by the plaintiffs,
  


 4   diverted and turned out of the river a large quantity
  


 5   of the water of the river, and by such diversion
  


 6   prevented the water from reaching the ditches of the
  


 7   plaintiffs, and had diminished the quantity of water to
  


 8   such an extent that the plaintiffs and each of them was
  


 9   prevented from procuring a sufficient supply of water
  


10   for their crops aforesaid, whereby such crops are now
  


11   suffering and are in immediate danger of actual
  


12   destruction."
  


13             Did I read that correctly?
  


14       A.    Yes, you did.
  


15       Q.    So based on that, is the 1st day of January
  


16   in 1887 when the plaintiffs here are claiming that
  


17   their downstream ditches can no longer receive water?
  


18       A.    Yes, it is.
  


19       Q.    Okay.
  


20       A.    Are we done with that?
  


21       Q.    And my follow-up question is, if downstream
  


22   ditches could no longer receive water, would that be an
  


23   indication on how navigability might be affected in
  


24   that similar reach?
  


25       A.    Yes.  You need water to navigate.
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 1       Q.    That's it on that.
  


 2       A.    The only other thing I learned from there is
  


 3   I feel better about my own sentences.  That was a long
  


 4   one.
  


 5                  CHAIRMAN NOBLE:  We only have lawyers in
  


 6   the room.  There are no judges here.
  


 7   BY MR. SLADE:
  


 8       Q.    I won't tell Mr. Katz.
  


 9       A.    There's a theory that's been advanced, as we
  


10   move to the next slide -- this is Slide 8. -- is that
  


11   if the Salt River were navigable, there would be
  


12   commercial shipping.  There would be some kind of
  


13   industry there.
  


14             And if the river were still in its ordinary
  


15   condition, ordinary and natural condition, you could
  


16   start to make that argument.  But we know, from the
  


17   material I just showed you and what we've heard over
  


18   the last several months, the Salt River, where people
  


19   were, was not in its ordinary and natural condition.
  


20             Shipping industries typically rely on, from
  


21   the kind that have been mentioned by the opposing
  


22   experts, big boats and big loads.  And I think if we
  


23   had stipulated to this, we could have shortened our
  


24   hearings, perhaps by two weeks, maybe more; similar to
  


25   upstream boating.
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 1             As you'll see in one of the accounts later,
  


 2   where they did pull boats upstream, taking boats
  


 3   upstream is an arduous task.  And I think that's one of
  


 4   the valuable things that we learned from Dr. Newell's
  


 5   testimony as well, from his work in the Southeast USA,
  


 6   where he talked about, you know, it taking weeks to
  


 7   winch and pull and drag boats back up the rivers that
  


 8   he was familiar with, rivers that were navigable.  It's
  


 9   an arduous task, not easy to be done at all.
  


10             And so we said, when we presented
  


11   information, that particularly Segments 1 through 5
  


12   were not conducive to very large boats carrying very
  


13   heavy loads or going in the upstream direction.
  


14             There might be navigation along an ordinary
  


15   and natural river if there were population centers from
  


16   which to go to and from or if there was a market at the
  


17   downstream end.  That was not the case, not by the time
  


18   the river had been obstructed and diverted.
  


19             If you look at where the sources were of
  


20   materials, you had ranching areas in the Segment 3 area
  


21   on the Tonto Basin, and their primary market was in
  


22   Globe.  In the Phoenix area, Phoenix/Tempe, their
  


23   markets were typically to the north, Wickenburg,
  


24   Prescott.  The river doesn't go there.  Well, you can't
  


25   take the Salt River to Prescott.  So it is no surprise
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 1   that anyone wasn't out there trying to ship things via
  


 2   river to a place where the river didn't go.
  


 3             The other reason there might not be
  


 4   commercial shipping is the cost, and, again, as we
  


 5   said, upstream travel is cost.  And I think that if you
  


 6   take Mr. Gookin's economic analysis on face value, he
  


 7   showed that it was expensive and there were other
  


 8   alternatives that were less expensive.
  


 9             There's a risk factor that I discussed before
  


10   in terms of putting materials on water in small boats.
  


11             So you have to ask yourself, if this is a
  


12   true principle, that all rivers that could be navigated
  


13   have commercial shipping industries, ask yourself,
  


14   well, let's look at some other rivers that have been
  


15   found navigable and see.
  


16             Well, let's start big.  Mississippi River, is
  


17   there a commercial shipping industry?  Moving on to
  


18   Slide 9 here.  Yeah, there is.  Of course there's
  


19   ships, barges that run up and down the Mississippi
  


20   River, and there's also the Corps of Engineers that
  


21   operates locks and dredges in order to keep it in that
  


22   navigable condition.  But there's also highways and
  


23   railroads that run across, run parallel to the
  


24   Mississippi River.  They haul material, probably more
  


25   tonnage, that goes parallel.  So that there are other
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 1   reasons -- what we learned from that, there's other
  


 2   reasons for choosing to send material either by boat or
  


 3   by other means, rail or truck, wagon, foot, whatever.
  


 4             You see the same thing along the Missouri
  


 5   River and the Colorado River.  There was originally a
  


 6   shipping industry, until it was interrupted by man's
  


 7   altering the form of the river; but then in the upper
  


 8   reaches outside of Arizona that were found navigable,
  


 9   we don't see any commercial industries.
  


10             The Weber River in Utah comes down and flows
  


11   into the Salt Lake.  It was recently found navigable in
  


12   a recent lower court decision, and absolutely no
  


13   commercial shipping industry.  There were some
  


14   previously, prior to that case being taken on, no
  


15   records.  And during the course of the historical work
  


16   that the proponents of navigability found, the
  


17   historian at Weber State found that there were a few
  


18   instances of transporting logs.  And what they would do
  


19   is they would log during the winter right by the river,
  


20   stack up the logs, float them down in the spring
  


21   runoff, whenever that came.  And that was it.  There
  


22   was no other kind of shipping, if you will, on that
  


23   river.
  


24             Similarly, on the John Day there were some
  


25   brief commercial boating exercises that went on for
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 1   portions of the river, but not all of the river and not
  


 2   all of the portions that were found navigable.
  


 3       Q.    And the Weber River is in Utah and the John
  


 4   Day is in Oregon; is that right?
  


 5       A.    Yes, that's correct.  John Day is a tributary
  


 6   to the Columbia, I believe, or the Snake.
  


 7             The Mosquito Fork River, a river that we
  


 8   worked on up in the state of Alaska, in which the State
  


 9   was arguing with the Federal Government over title.
  


10   And the Federal Government, the day before the trial,
  


11   withdrew its claim and allowed the State to exercise
  


12   its rights, thereby admitting that the river was
  


13   navigable.  No commercial shipping industry on that
  


14   river, very small, a lot of characteristics to some
  


15   parts of the Salt River in terms of its depth and the
  


16   presence of rapids and the kinds of tools that we can
  


17   use to look at to determine whether it was navigable or
  


18   nonnavigable.  And similarly for the Umpqua, the Rogue,
  


19   and Salmon Rivers, other western rivers which did not
  


20   have this upstream/downstream, large boat, heavy
  


21   tonnage, deep draft type of navigation.
  


22             So it's just simply not true that those kind
  


23   of industries exist on every river that's been found
  


24   navigable.
  


25       Q.    Jon, and on the Salmon River, that's a river
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 1   where there was, am I correct, downstream boating, and
  


 2   the boats then were sold at the end of the trip?
  


 3       A.    That's correct.  They used something called a
  


 4   sweep scow.  They would knock together the boat, haul
  


 5   up loads, and they would stop at various communities,
  


 6   because there were a number of communities along there,
  


 7   and basically trade their way down the river and get
  


 8   down to the bottom and either sell the boat for lumber
  


 9   or sell it as a boat; but they wouldn't take their boat
  


10   back up the river.  They would themselves go back up
  


11   the river by one means or another, build another boat,
  


12   and repeat the trip.  And, again, these were seasonal
  


13   type trips that went when the river was flowing.
  


14       Q.    Okay.  And if we could just pause there, I
  


15   believe Mr. Gookin did a little work to try to find if
  


16   the Salmon was navigable; and based on his work, he
  


17   found that it was not.  So I just want to point out for
  


18   the record here.
  


19       A.    My recollection was he said he couldn't find
  


20   that it was navigable.  I don't know that he
  


21   definitively said it wasn't.
  


22       Q.    Okay.  So this is 26 Idaho 745, Supreme Court
  


23   of Idaho decision, Callahan v. Price.
  


24             And, Jon, if you just turn to where it's
  


25   marked.  That's pin cite 735, the blue tag.
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 1       A.    I have it marked as [7][8].
  


 2       Q.    You see the blue tag there?
  


 3       A.    I do.
  


 4       Q.    Okay.  And let me know if I'm reading
  


 5   correctly.
  


 6             "The Salmon river is a navigable stream, and
  


 7   is therefore a public highway belonging to the state
  


 8   upon its admission to the Union, and may be used and
  


 9   disposed of by the state subject only to the rights of
  


10   the public in such waters and to the paramount power of
  


11   Congress to control their navigation so far as may be
  


12   necessary for the regulation of commerce among the
  


13   states and of foreign nations."
  


14             Did I read that correct?
  


15       A.    Yes, you did.
  


16       Q.    So that's stating that the Salmon River in
  


17   Idaho is a navigable stream?
  


18       A.    Yes, it is.
  


19       Q.    Also long-winded by a judge.
  


20                  CHAIRMAN NOBLE:  Mr. Slade, can we take
  


21   a break at this point?
  


22                  MR. SLADE:  Sure.
  


23                  CHAIRMAN NOBLE:  Let's take 10 minutes.
  


24                  (A recess was taken from 10:03 a.m. to
  


25   10:14 a.m.)
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 1                  CHAIRMAN NOBLE:  Are we ready to go back
  


 2   on the record?
  


 3                  Mr. Slade.
  


 4                  MR. SLADE:  Okay.
  


 5                  CHAIRMAN NOBLE:  Jon, you're up.
  


 6   BY MR. SLADE:
  


 7       Q.    Okay.  Jon, I think you're on Slide 10 of
  


 8   your PowerPoint?
  


 9       A.    That's correct.
  


10       Q.    Okay.
  


11       A.    So another theory that we've heard is that if
  


12   the river is navigable, then it will be the preferred
  


13   mode of travel.  And I think things I've already said
  


14   kind of poke a hole in that.
  


15             I would just like to point out, by example,
  


16   when the Mormon Battalion left Council Bluffs, Iowa,
  


17   and they came out and they came through Arizona, and
  


18   we've heard a little bit about their trips along the
  


19   Gila and whatnot, I just would like to point out that
  


20   they had the first 160 miles or so along the Missouri
  


21   River and they didn't boat it.
  


22             So, clearly, there are other factors that go
  


23   into whether you decide to boat the river or not, and
  


24   I'll just refer back to my --
  


25                  CHAIRMAN NOBLE:  Could I get you to
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 1   repeat that?
  


 2                  THE WITNESS:  Sure.
  


 3                  CHAIRMAN NOBLE:  Mr. Mehnert was
  


 4   whispering in my ear, and I wanted to hear what the
  


 5   Mormon Battalion did.
  


 6                  THE WITNESS:  Well, I told you what they
  


 7   didn't do, is they didn't float the Missouri River.
  


 8   They walked alongside it for about 160 miles from
  


 9   Council Bluffs down to Kansas City and then they took a
  


10   right and came across the plains.
  


11                  CHAIRMAN NOBLE:  That's what I wanted to
  


12   hear.
  


13                  THE WITNESS:  And, presumably, that's
  


14   the reason, is they were rolling wagons at the start
  


15   and they were going to roll wagons for a long ways, and
  


16   that's the reason.  We don't really know why they
  


17   didn't, but they didn't.  So on a clearly navigable
  


18   river, they chose not to do it, so not necessarily the
  


19   preferred mode of travel.
  


20                  I can probably go on with lots and lots
  


21   of other examples, but we'll move on to Mr. Hayden's
  


22   log float.  And there are a couple of reasons to come
  


23   back to this trip.  This has been discussed a lot.
  


24   BY MR. SLADE:
  


25       Q.    And let's go over some of those reasons
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 1   initially, Jon, because from my understanding, and
  


 2   correct me if I'm wrong, have there been any accounts
  


 3   of commercial logging consistently or at all on the
  


 4   Salt?
  


 5       A.    We know of no log floating industry on the
  


 6   Salt.
  


 7       Q.    So why are we worried about Hayden's log
  


 8   trip?
  


 9       A.    I think it tells us some things about the
  


10   river, where this occurred, and it also weaves in and
  


11   out with the other information that we can gain about
  


12   the river, where they were, and what people were doing
  


13   at the time.
  


14             So I want to focus on the things that are
  


15   important.  And, again, this is one of the ones that we
  


16   counted as a failure, so it's surprising that we're
  


17   spending so much time on here, but I think we learned
  


18   some lessons about how different folks are considering
  


19   evidence, the record, et cetera.
  


20             To basically recount, they left -- Hayden and
  


21   his party left the Phoenix area, traveled up to what's
  


22   called the headwaters of the Salt River, and came on
  


23   down.  There's a distance estimate in the paper report
  


24   of something like 200 miles, and we had discussions of
  


25   whether the newspaper really was accurate about
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 1   200 miles or not.  In my original testimony, I said I'm
  


 2   not suspecting that the 200 miles was a precise
  


 3   estimate, given the kinds of maps that were and weren't
  


 4   available at the time; but I did note that 200 miles
  


 5   would put you into New Mexico and -- if it was as the
  


 6   birds fly.  And along the river, it puts you well out
  


 7   of the Salt River.  You're up on either the White or
  


 8   the Black at that point.
  


 9             And since that time and listening to the
  


10   others talk about -- the other experts talk about this
  


11   account, I've gone back and spent more time looking at
  


12   the chronologies and what the newspaper articles
  


13   actually say.  There are a couple of other articles
  


14   that some folks brought in and -- brought in and put in
  


15   the record and provided a little more light on what
  


16   happened there.  So I thought I would share what I
  


17   learned.
  


18             Again, why do we think this was on the White
  


19   or -- why do I think this was on either the White or
  


20   the Black River?  Probably the White River.  One, the
  


21   account specifically says they went to the headwaters
  


22   of the Salt River.
  


23             The headwaters of the Salt River are up in
  


24   the White and the Black area.  The trip distance, as I
  


25   mentioned, it was a long ways.  To miss the estimate,
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 1   say 200 miles, and think that you're in -- the two
  


 2   suggestions we've heard, that they were in the Sierra
  


 3   Anchas.  Well, that's about 40 or 50 miles upstream of
  


 4   Phoenix or upstream of the Arizona Dam, Segment 6, or
  


 5   Fort McDowell, where they started from.  That's a
  


 6   pretty bad estimate at that point.  There was also a
  


 7   suggestion that they might have been in the Mazatzals.
  


 8   That's even closer.  And, again, that would be a bad
  


 9   estimate.
  


10             And then we find some very specific things.
  


11   If you look at Dr. Littlefield's report, on Page 18, he
  


12   has the sentence "They were to float logs to Hayden's
  


13   Ferry via the White and Salt Rivers."
  


14             Seems like that would have answered it right
  


15   there; that they were on the White and Salt and that
  


16   was their intent.
  


17       Q.    So, Jon, Dr. Littlefield actually concluded
  


18   that they started on the White River?
  


19       A.    His report says that.
  


20       Q.    Okay.  But you didn't see that before, and
  


21   this is the first time you're bringing that to
  


22   testimony?
  


23       A.    That's correct.
  


24       Q.    Okay.
  


25       A.    I think the Sierra Anchas and the Mazatzals
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 1   would be better known to the residents of Phoenix.  The
  


 2   people who were reading this paper were more likely to
  


 3   call those out, rather than the headwaters of the Salt
  


 4   River.  Again, they made -- they said they got
  


 5   upstream, they felled a tree, made a canoe, and started
  


 6   to float on down.
  


 7             If you look along the river, what you don't
  


 8   see are big pine logs along the riverbed, until you get
  


 9   up into the White or the Black.
  


10             Furthermore, if they were traveling down from
  


11   a lower point, say, starting in Segment 3 or 4, then
  


12   their descriptions of the river don't fit with what was
  


13   encountered by other trips.  They concluded -- for
  


14   instance, the Meadows and the Burch trip and the other
  


15   trips that started in the Tonto Basin and came down to
  


16   Phoenix, nobody describes the kinds of conditions of
  


17   being, you know, tortuous river channels, blocked by
  


18   boulders, unable to get logs through.
  


19             If you've been on those reaches, which I
  


20   have, in the upper parts, one thing you don't see in
  


21   Segment 2 or 3 are big piles of logs or natural log
  


22   jams from logs floating down.  Occasionally you'll find
  


23   a log wedged in someplace.  But you don't see that.
  


24   And in the historical accounts, several of them
  


25   specifically call out the fact that we did not see
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 1   loads of debris, flood debris, wedged along the river
  


 2   corridor.  It was lacking that.  So those are
  


 3   inconsistent.
  


 4             There was a suggestion that the narrow canyon
  


 5   that stopped the trip -- I think this was
  


 6   Mr. Burtell. -- occurred in the Tonto Basin.  And he
  


 7   pointed at, my recollection from his testimony, an area
  


 8   in the Tonto Basin from the old map on the USGS.  I
  


 9   think this was the 1904 map or 1909 map.  At this area
  


10   right here that I'm showing on the screen as being,
  


11   potentially, a narrow area.
  


12             In other words, if you look at that and
  


13   measure it, that stream width right there is about
  


14   100 feet wide.  The floodplain between the contours is
  


15   about 650 feet wide.  And that's very inconsistent with
  


16   a canyon narrow enough to have stopped the logging
  


17   trip.
  


18       Q.    And that's Slide 13 that you're talking
  


19   about?
  


20       A.    I skipped ahead there to Slide 13, correct.
  


21             We also have these maps downstream in
  


22   segments -- underneath the footprint of Roosevelt and
  


23   then downstream all the way to Segment 5 and below.
  


24   And we don't see on those topo maps any tight canyons
  


25   like that that show up in the maps drawn by the U.S.
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 1   Geological Survey.  They simply don't exist.
  


 2             It also says that the narrow canyon was a
  


 3   long way from the start of their trip.  So if you're
  


 4   going to argue that they either started it on the White
  


 5   River and came down and got stuck in Segment 2 or 4,
  


 6   then I guess that you're admitting that there was a
  


 7   successful boat trip that went from those headwaters
  


 8   all the way down to that point where they got stopped
  


 9   or it was successful to that point, which I don't
  


10   think that they're -- the other side is really trying
  


11   to say.
  


12             There's another point.  We got a little more
  


13   information, and we move to Slide 12 here.  Is that --
  


14   this is a book entitled Charles Trumbull Hayden
  


15   Pioneer -- Charles Trumbull Hayden, Pioneer, by Carl
  


16   Hayden, his recollections.
  


17             If we look at Page 42, he says that the trip
  


18   was suggested by Logan, who was a Hayden employee,
  


19   employed at Fort Apache, which is on the White River,
  


20   and that he had previously boated the White and Salt
  


21   River from Fort Apache to Tempe during the spring
  


22   runoff.
  


23             And, also, it says that the trip was
  


24   occurring in late June there.  And that later he says
  


25   "These are the reasons we decided that we would forego
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 1   any further log floating, because the logs would lodge
  


 2   in the canyon."  And I believe that to be Segment 1.
  


 3   And the log floats were only best at high water and
  


 4   during the flood.  So you had to float them down at
  


 5   high water, but when it was high water, there wasn't a
  


 6   good place to catch them.  So when they got to Tempe,
  


 7   there wasn't a good place to put up a boom to catch
  


 8   them, and so they tended to float on past.  So he gave
  


 9   us his reasons why he didn't like that.
  


10       Q.    And I'll pause you for a second, Jon.  That
  


11   Charles Trumbull Hayden excerpt is in evidence as C054
  


12   Part 392.
  


13       A.    That's correct.
  


14       Q.    And that includes a new boating account, and
  


15   you'll talk about that later?
  


16       A.    I will, Mr. Logan's trip.
  


17             There's -- in these additional articles that
  


18   came out, one from June 28th, 1873, in the Arizona
  


19   Weekly Miner, it had this quote.  It said "We had hoped
  


20   that the Salt River would be found navigable for saw
  


21   logs, but the recent unsuccessful attempt to drive log
  


22   down that plunging stream shuts off all hope of seeing
  


23   a Navy yard at Phoenix.  There is, to be sure,
  


24   sufficient water to float the largest pine log, but the
  


25   boulders in very narrow canyons forbid it."
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 1             And then he goes on to say "Perhaps below the
  


 2   canyons forests may exist."  And that's the sentence
  


 3   that struck me right there; that he's saying that,
  


 4   well, you know, below these canyons maybe there are
  


 5   going to be additional forests.  So if you assume for a
  


 6   second that he was starting in the Sierra Anchas and he
  


 7   was saying, "Well, below the canyons, below the Sierra
  


 8   Anchas, there might be forests," then that would mean
  


 9   he was suggesting that there's probably forests in
  


10   Segment 6, which is ridiculous.  So he can't mean that.
  


11       Q.    That's the Phoenix Basin?
  


12       A.    Correct.
  


13             So what are the canyons that he's talking
  


14   about where there might be forests below that?  Well,
  


15   below the canyon that runs along the White in
  


16   Segment 1, there might be forests below that, and, in
  


17   fact, there were forests in the upper ends of the
  


18   Sierra Anchas, and they used those sources of lumber in
  


19   the construction of Roosevelt.
  


20             So the fact that Mr. Hayden is saying he
  


21   thinks that maybe there might be forests below the
  


22   canyons also pretty much clearly slams the door on the
  


23   fact that this was anywhere else but starting in the
  


24   headwaters.
  


25       Q.    And, Jon, we've also heard testimony, is it
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 1   right, from Alex Mickel about Segment 1?
  


 2       A.    Yes.
  


 3       Q.    And did he state that Segment 1 has some
  


 4   severe constrictions?
  


 5       A.    He does.
  


 6       Q.    So would it be consistent with his testimony
  


 7   to believe that the logs got constricted either on the
  


 8   White or potentially Segment 1?
  


 9       A.    That makes a lot more sense.
  


10       Q.    And the State isn't claiming that Segment 1
  


11   or the White is navigable?
  


12       A.    That is one of the reasons, yes.
  


13             And if we move on a little bit more, you say,
  


14   well, let's think about this trip home, and we had some
  


15   discussions about this, and I'm moving now to Slide 14.
  


16             So we know from the newspaper accounts that
  


17   Mr. Hayden came back through Fort Apache, San Carlos,
  


18   and then on down to Tucson.  So if he were in the
  


19   Sierra Anchas, if that's where his trip started, that
  


20   would mean that he would have to go an additional, oh,
  


21   60-some miles through hostile Apache country and very
  


22   rugged terrain to get over to Fort Apache and then to
  


23   start the trip down towards San Carlos, which would,
  


24   again, be a very tortuous journey that we've heard
  


25   testimony about from other descriptions at the time;
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 1   rather than just simply come down the Sierra Anchas to
  


 2   the Tonto Basin, off through Globe, and down to
  


 3   Florence, which would be a shorter, easier route,
  


 4   through less hostile territory; or if, as it was
  


 5   claimed, he was in the Mazatzals, then to go to Fort
  


 6   Apache would even be a longer journey and further out
  


 7   of his way, and it seems ridiculous to assume that's
  


 8   where he went.
  


 9       Q.    So it's your belief that on Slide 14
  


10   Mr. Hayden took the red route, or something similar,
  


11   from Fort Apache to San Carlos, and I believe it says
  


12   in the account to Grant as well and then down into
  


13   Tucson?
  


14       A.    All of the facts suggest that that's where
  


15   that trip started, up in that area, and they moved on
  


16   down.  And I think that if you're familiar with the
  


17   river and you've looked at the river and you've been on
  


18   the ground in the river and seen those areas, that
  


19   makes the most sense.
  


20       Q.    So would it also be true then that the
  


21   failure of the canoe, the log canoe, would have
  


22   occurred either on the White or in Segment 1?
  


23       A.    Yes.  And just one other little stray fact
  


24   there.  I think we heard some testimony that the wooden
  


25   canoe had been destroyed.  The accounts that I read
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 1   said that the boat had overturned and they had lost
  


 2   gear, but the canoe itself was still intact.  There may
  


 3   be an account that I haven't seen.  But they just found
  


 4   it too difficult to get down the river with the logs.
  


 5       Q.    And that's also consistent with Mr. Mickel's
  


 6   testimony that Segment 1 has more intense and frequent
  


 7   rapids than anything downstream?
  


 8       A.    Yes.
  


 9             So what we learned from this account, one of
  


10   the big takeaways here and the reason we want to talk
  


11   about it, one is because we learned a little bit about
  


12   this Logan account that we're going to talk about and
  


13   the fact that it had been previously navigated before.
  


14             We learned that they made it some distance up
  


15   there and six guys in a dugout canoe or some guys in a
  


16   dugout canoe and the other one's walking.  We know that
  


17   it was -- the trip was pronounced a failure, and we
  


18   know a little bit about where they were located.
  


19             The other thing is, you know, as you think
  


20   about these things and you're a river boatman, and I do
  


21   a little bit of that, and you go, well, the fact that
  


22   it says that their boat -- or their dugout canoe
  


23   overturned and they lost some gear, and I started
  


24   thinking about that in terms of how do you lose gear in
  


25   a river.  Well, the river needs to be sufficiently
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 1   deep.
  


 2             So we think about these statements in light
  


 3   of what's coming up next when you talk about rating
  


 4   curves.  So if the river is really inches or just a
  


 5   foot deep and that's the typical depth, I don't know
  


 6   how you lose gear in such kind of depths.  It seems
  


 7   like where I've been in shallow water and stuff has
  


 8   fallen out of the boat, I stood up, I looked down at
  


 9   the water, and I picked up the stuff.
  


10             So it kind of suggests that there's a
  


11   deeper river here, or at least there's parts of the
  


12   river that are sufficiently deep, and probably not just
  


13   the pools that are deep, because you tend not to lose
  


14   stuff in the pools because you're floating along
  


15   placidly.
  


16             So it's a little piece of information that
  


17   you get there that weaves in together with all the
  


18   other accounts and what we know about the river to
  


19   paint this picture of what we're seeing.
  


20       Q.    And would it -- could it be a flood in June
  


21   of 1873?
  


22       A.    Well, it could be, but they don't say
  


23   anything about that.  They describe the difficulties
  


24   and the shallow water, and I think if your reason for
  


25   not getting down were the fact that it was a dangerous
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 1   flood, you would say something about the rapids and
  


 2   the, you know, harrowing rapids or things like that,
  


 3   the kinds of terms that they liked to use back then;
  


 4   and they don't.
  


 5       Q.    June is a low water month, right?
  


 6       A.    It is, and that would be the other factor.
  


 7   Typically, June is low.  And, actually, May, June and
  


 8   July and early part of July are fairly untypical times
  


 9   to have storms.
  


10             Everybody had enough of Mr. Hayden?
  


11             So why weren't there commercial log floats?
  


12   I think Mr. Hayden described that and talked about they
  


13   got caught up and we needed to float them in the flood
  


14   times and then it was difficult to catch them at the
  


15   bottom.
  


16             The other thing you need to look at when
  


17   you're considering that, and I recommend the Commission
  


18   do that, is think about where the markets were relative
  


19   to the trees.  So if you're going to float logs
  


20   downstream, and they get to where?  They get to the
  


21   Tonto Basin?  Well, we had logs, and to take them
  


22   where; to Globe?  There's logs already in the Peaks
  


23   around Globe, so they had their own source that was
  


24   closer by to the mining industry there, Apache Peak and
  


25   whatnot that are up in the pines.
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 1             Downstream of the Tonto Basin there's not
  


 2   much until you get to Phoenix, and certainly I think
  


 3   Mr. Hayden's enterprise indicated that they were
  


 4   looking for logs.  However, the railroad got there
  


 5   relatively soon and so there was an alternative source.
  


 6             And if you're bringing them down to go to
  


 7   Prescott, well, Prescott also has its source of logs.
  


 8   Tucson, likewise, had the mountains around it.
  


 9   Flagstaff is surrounded by pines.  So the need was
  


10   really Phoenix.
  


11             And yet they didn't, and Mr. Hayden described
  


12   why; because the canyons upstream were tortuous and you
  


13   could only come down at a certain time of year and it
  


14   would be difficult to catch them.  And, added into
  


15   that, we've got these irrigation dams.  And we know
  


16   from one of the accounts of the Verde, where they were
  


17   going to float pieces of Fort McDowell on down, that
  


18   they decided not to do that because they were worried
  


19   about damaging the dams.  So floating logs would have
  


20   been prevented by these diversion structures, which
  


21   were already crossing the river as early as 1867.
  


22             Mr. Burch -- and his account we'll get to in
  


23   a minute. -- described that the main difficulty that he
  


24   found in getting logs from the Tonto Basin area down to
  


25   Phoenix was getting the logs to the river.  So they
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 1   note that they were not adjacent to the river.
  


 2             So some of the things that we learned from
  


 3   the Weber River case, because it was decided primarily
  


 4   on the basis of these intermittent log floats.  So I
  


 5   talked to Dr. Sara Dant, who is in the history
  


 6   department at Weber State, via phone to find out, you
  


 7   know, what went on in that case.  And she said that it
  


 8   was log floating was the main evidence of navigability;
  


 9   that there was no other kind of commercial historical
  


10   boating or any kind of historical boating for any kind
  


11   of purpose, travel, recreation, whatever.  And the
  


12   Weber River is very scantily traveled, even today, has
  


13   some seasonal use by kayakers, a lot of rapids.  All
  


14   the travel is in the downstream direction, most people
  


15   in hard-shell kayaks.  There's really no modern
  


16   recreation industry out there at all.
  


17             Interestingly, despite the fact that the case
  


18   was in Utah, nobody had brought up the Utah Special
  


19   Master as being any kind of a directive for being
  


20   considered on the Weber River.  They considered it on
  


21   its own merits.
  


22             But what was interesting to me was that
  


23   besides the fact that it was just spring floating of
  


24   logs, is that she said, well, the log floating
  


25   business, she said it was only done where the river
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 1   flowed directly to the railroad.  In her research of
  


 2   log floating in the West, is that if you could get the
  


 3   logs to the railroad, the railroad would take them, but
  


 4   they didn't want to haul them.  They didn't want to
  


 5   pick them up and haul them to the railroad, and, also,
  


 6   where you could roll the logs directly into the river
  


 7   at the start.  They didn't want to haul at either end,
  


 8   otherwise it became not very cost-effective.
  


 9             So the river might have been conducive, but
  


10   if you couldn't get the -- roll the logs in and you
  


11   couldn't load them right onto the rails afterwards,
  


12   they wouldn't do it, because hauling by land was
  


13   extremely expensive.  In fact, she said that in Utah,
  


14   once the railroad arrived, it was still cheaper, less
  


15   expensive, to bring logs in from the Pacific Northwest
  


16   than it was to use the local sources floated downriver.
  


17             And then after 1930 the railroad altogether
  


18   stopped taking logs that had been floated, for quality
  


19   reasons.
  


20             So we learned a little bit more about log
  


21   floating, the basis of.
  


22       Q.    Jon, are you aware of a piece of evidence in
  


23   the record called the Arizona Department of
  


24   Transportation Study of Transportation in Arizona,
  


25   something to that effect?
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 1       A.    Yes.
  


 2       Q.    Do they say anything about a bridge that was
  


 3   built over the Gila?
  


 4       A.    They did, and that it was a bridge built over
  


 5   the Gila and it was in the time period after the
  


 6   railroad had gotten there, and they were using redwood
  


 7   logs.
  


 8       Q.    Where do you get redwood logs?
  


 9       A.    Well, not in Arizona.  You can get them in
  


10   California, primarily, is the closest source.  So
  


11   somebody was shipping in logs for that construction,
  


12   rather than using logs that were available locally.  So
  


13   the railroad was actively engaged in shipping lumber
  


14   around the West.
  


15       Q.    Do you remember if that bridge was built in
  


16   1885?
  


17       A.    That's my recollection.
  


18       Q.    And that's the same time that Burch took his
  


19   trip down the river?
  


20       A.    Yes.  It's after Hayden's in 1873, but it's
  


21   about the same time as Burch and Meadows two years
  


22   before took their trips.
  


23       Q.    So after Burch comes down the river and says
  


24   the undisputable conclusion is that logs can be
  


25   floated, in 1885, that same year, they're building a
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 1   bridge in Gila with lumber from California?
  


 2       A.    That's right.  That's right.  So it's kind of
  


 3   a good idea that came late.
  


 4             So I'm moving on, finally, to the Hamilton
  


 5   account, which was in January of 1879.  We can go a
  


 6   little faster through this one here.  But, again, this
  


 7   came up, and there's a couple of things that are
  


 8   important to grasp hold of and think of, again, as you
  


 9   consider all these accounts together and what they mean
  


10   in their aggregate, rather than individually.
  


11             One criticism we heard, they said that the
  


12   account doesn't mention the Salt River, so, therefore,
  


13   it didn't occur on the Salt River.  The account says
  


14   they built a boat in Phoenix and they floated to Yuma.
  


15   And we heard this a number of times when I was being
  


16   cross-examined, the fact that they didn't -- it says
  


17   they started in Phoenix, and there was a suggestion
  


18   made that, well, maybe they started in Phoenix and they
  


19   hauled their boat over land, down to the Gila River,
  


20   and then started their trip there.
  


21             And I find that to be not a very satisfying
  


22   or logically reasonable argument, because Phoenix is
  


23   right on the river.  And in many cases they conclude
  


24   that, well, goods from Phoenix could then be floated
  


25   down to Yuma, or in some of the cases they concluded
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 1   that, which would be an odd thing to say if you
  


 2   couldn't actually do that from Phoenix.  And they might
  


 3   say, well, in conjunction with land travel, you could
  


 4   get the things to Yuma.
  


 5             But then from a hydrologist's perspective,
  


 6   too, if the reason that they couldn't float from
  


 7   Phoenix was that the Salt River wasn't suitable to
  


 8   navigation, then I think the opponents then are arguing
  


 9   that the Lower Gila River was navigable because that's
  


10   where the boating occurred; and I don't think that
  


11   that's the position that they want to take.
  


12             And if they were boating successfully on the
  


13   Gila River part, but not the Salt, then where did the
  


14   water come from that they were boating on on the Gila?
  


15   Because we've heard testimony, and I agree with it,
  


16   that the majority of flow on the Gila River downstream
  


17   of the confluence with the Salt comes from the Salt.
  


18             So if you're able to boat from the Gila,
  


19   you're able to boat from the Salt.  That's the most
  


20   logical conclusion.
  


21       Q.    And you had mentioned earlier on a slide some
  


22   reasons why freighting didn't occur.  Do you recall
  


23   that?
  


24       A.    I do.
  


25       Q.    Is this an example of three men who just went
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 1   from Phoenix down to Yuma that actually talked about
  


 2   potentially starting a freighting business from Phoenix
  


 3   down to Yuma with produce?
  


 4       A.    Well, the editor or the writer of the trip
  


 5   said that it's perfectly practical for navigation, and
  


 6   then they talk about one spot on the Gila that it was
  


 7   narrow.  But they did draw some conclusions.  Either
  


 8   them or the people that wrote the article, the person
  


 9   that wrote the article, made those conclusions.  And
  


10   they, they themselves, made an assessment, based on
  


11   their trip, that if you had a boat that drew 2 feet of
  


12   water, you could easily float it down to Yuma.  2 feet,
  


13   which means that the river had to be deeper than
  


14   2 feet; significantly deeper if you believe some of the
  


15   arguments about differences between draw and operating
  


16   draw.
  


17             And they themselves called it a success,
  


18   which I think is another thing we need to carry from
  


19   this study, is we've heard some testimony and criticism
  


20   that say that, you know, the observations of the people
  


21   at the time are critically important to look at.
  


22             Well, here's an observation from a person who
  


23   is in a boat going down the river, and he calls it a
  


24   successful trip.  So I would say that that contemporary
  


25   observer believed it to be successful, and he made
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 1   these comments.
  


 2             There's also a suggestion that the trip was
  


 3   made on a flood.  Well, nothing in the account says
  


 4   flood.  They don't describe any flood conditions;
  


 5   nothing in the paper that says flood.  And the evidence
  


 6   that it might have been on a flood consists of two
  


 7   weeks later the Gila River was in flood.  Well, that's
  


 8   interesting, but two weeks later is not when this is
  


 9   occurring, and there's no evidence that the Salt was in
  


10   flood.
  


11             Floods peaks on the Salt and the Gila rarely
  


12   coincide, and a two-week offset doesn't mean much at
  


13   all.  There was some information presented, I think by
  


14   Dr. Littlefield, that the temperatures were very warm
  


15   in January to March of that your; therefore, it
  


16   probably had an early snowmelt and they were on
  


17   snowmelt.  Again, nothing like that in the account.
  


18   They don't describe high water conditions or anything
  


19   along that.  So we have no evidence, and the fact that
  


20   it's warm correlates extremely poorly to a specific
  


21   flow rate that would be considered a flood.
  


22             And then I note, too, that quite often when
  


23   we have an account where somebody successfully made it,
  


24   we see this same criticism; that, oh, it was probably
  


25   on a flood.  Yet, at the same time, they're saying
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 1   boating during floods is dangerous because of the high
  


 2   velocities and other conditions that might exist.
  


 3             So it's a self-contradictory position to say,
  


 4   well, the boating accounts happened in floods, but the
  


 5   floods are really dangerous, and these people don't
  


 6   describe any problems.  So it seems like you have to
  


 7   pick one or the other, and I'll go with the facts that
  


 8   are in the account, that don't mention anything to do
  


 9   with floods.
  


10             Very likely, if it happened during January,
  


11   as you can see from the chart behind you, that it was
  


12   during a period of above the median daily flow, let's
  


13   say, for the median annual daily flow.  And January is
  


14   one of the months in which flows can be higher than
  


15   other parts of the year relative to, say, June or July;
  


16   but, again, that's within the ordinary range and the
  


17   expected range of wintertime flows.  So that would be a
  


18   time of year where the depths would be likely to be
  


19   greater on an ordinary or typical basis.
  


20             So what did we learn?  The trip happened.  It
  


21   was a success by their own account.  It's also
  


22   interesting to note that this trip wasn't noted when
  


23   they left Phoenix.  So the folks reporting on it report
  


24   on them arriving, and yet here's another account where
  


25   something happened on the river and there was nothing
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 1   in the news that said they left today.  So we know that
  


 2   not all of the accounts are making it into the record.
  


 3       Q.    Before you move on, Jon, we also know that
  


 4   the price of the boat was $10?
  


 5       A.    Oh, thank you.
  


 6       Q.    And will you use that later when you talk
  


 7   about economic analysis?
  


 8       A.    Yeah.  I think that's a nice piece of
  


 9   information that sews together with some of the
  


10   accounts, the fact they built their skiff for 10 bucks.
  


11   And that value seems pretty reasonable.  I just
  


12   finished reading one of Brad Dimock's books called The
  


13   Doing of the Thing, which talks about Buzz Holmstrom,
  


14   who is the first guy to row by himself through Grand
  


15   Canyon; kind of took the footprint of the Powell trips
  


16   and rowed it alone.  And he built his boat that he went
  


17   through the Grand Canyon for about 10 bucks.  So I
  


18   think that's a good number to have in mind, saying
  


19   what's the value of a boat that you might build and
  


20   take on down the river.
  


21       Q.    And this boat wasn't shipped from a catalog;
  


22   it was actually built in the Phoenix area?
  


23       A.    Yeah.  And I think that would be typical of
  


24   the people of the time who are taking these kind of
  


25   trips; that they were handy folks and they built their
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 1   own boats.  And you see evidence of that in other
  


 2   western rivers as well, and we heard that from our own
  


 3   experts.
  


 4             So moving along, the James Stewart account, I
  


 5   just have one or two things to say here.  This is the
  


 6   account, you recall, the guy who may have been the
  


 7   superintendent of the stage company.  That was some
  


 8   evidence presented by the other folks, and it seems
  


 9   like a reasonable interpretation.  And all we know is
  


10   that the newspaper in 1880 said he's going to launch
  


11   his boat on the Salt River tonight.  And that came from
  


12   the -- that's all we know.
  


13             So it was a -- the newspaper account was in a
  


14   later newspaper, and the account itself is 40 years ago
  


15   today.  So that newspaper was citing some other
  


16   newspaper, but doesn't say what it was, what the source
  


17   was at that time, but they were -- it was one of those
  


18   this is what happened on this day this many years ago.
  


19             So, again, there's an account that wasn't
  


20   reported contemporaneously at the time, but it was
  


21   reported somewhere that we're not -- we don't have
  


22   access to.  So not all of the accounts -- we don't have
  


23   all of the accounts as when they occurred.  And had
  


24   they not published this recollection account, we
  


25   wouldn't know of it.
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 1             And that's exactly how I reported it in my
  


 2   testimony, was that it came from this source and it was
  


 3   40 years later, so...
  


 4             Could have been a stagecoach -- a stage
  


 5   ferry.  It's interesting that the stage company would
  


 6   need a ferry, particularly if the depths that we've
  


 7   seen in the rating curves are accurate, particularly in
  


 8   the month of October, when they were planning to launch
  


 9   it.
  


10             So normal flow in that month was typically
  


11   less than 500 cubic feet per second, according to
  


12   Dr. Mussetter, and the corresponding depth would be
  


13   somewhere about a foot to 2.5 feet, 2.6 feet, which are
  


14   easily fordable depths in a horse-drawn ferry.  And it
  


15   makes you scratch your head and wonder, now, why would
  


16   they need a ferry if those were the actual depths in
  


17   October.
  


18             And I further note that Dr. Schumm suggested
  


19   that at 20,000 cfs the depths would be a foot.  So even
  


20   then we would see no need for a ferry, and yet that's
  


21   what they were doing.  So a few little lessons to learn
  


22   there.
  


23             Cotton and Bingham, the only thing I want to
  


24   say here is that we don't know that they never
  


25   launched.  Dr. Littlefield said the account said
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 1   they're going to launch tomorrow, they're going to go
  


 2   to Yuma, and that I had classified that as a success.
  


 3   I did not.  You can go back and look at the table.  He
  


 4   was incorrect there.  I classify it as an unknown.
  


 5             It seems to me that if it was news that
  


 6   somebody was going to launch, it would be news that
  


 7   they came to some disastrous end; and we heard nothing
  


 8   of that.  But we don't know.  That was Slide 18.
  


 9             And move on to Slide 19, which is Willcox and
  


10   Andrews in February of 1883.  A few things to learn
  


11   about this.  Again, this is a wintertime trip.
  


12   Mr. Gookin had some things to say about this and said
  


13   that the trip doesn't count or wasn't evidence of
  


14   navigability because it only went to Joint Head Dam.
  


15             I had included a map, and I'll show that
  


16   again here, that it does cover a good chunk of
  


17   Segment 6.  And, again, it was a Point A to Point B
  


18   type trip.  They started up at Fort McDowell and they
  


19   ended up where they wanted to go down to the City of
  


20   Phoenix, the community of Phoenix.
  


21             So they went as far -- there's no penalty, as
  


22   far as I know, in the navigability case law that says
  


23   you ended your trip where you wanted to and you didn't
  


24   finish the river.  It certainly tells us something
  


25   about the river.  And as I mentioned before, we saw no
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 1   evidence that the 6a segment of the river was
  


 2   substantively different than the 6b segment of it, if
  


 3   you look at Mr. Gookin's divisions.
  


 4             There's also a criticism of the trip was on
  


 5   high flow.  And, again, it was a February flow and
  


 6   February was typically higher than other parts of the
  


 7   year, so that's a valid statement.  Although, it's
  


 8   still within, as far as we know, the ordinary range.
  


 9             The basis that Mr. Gookin presents for saying
  


10   that it was on some kind of a flood or something is
  


11   because it had rained and that because Fort Apache had
  


12   had 2.46 inches of precip in that month of February.
  


13             Well, the fact that it rained is interesting.
  


14   However, one night's rain would not cause a flood on
  


15   the Salt, much as the same it is today.  And if it did,
  


16   it would be one heck of a rain, and I think we would
  


17   see the newspaper reporting on, my goodness, that was a
  


18   rain we had last night.  It caused flooding all over
  


19   the valley.
  


20             And that goes against the fact that they
  


21   called it a thoroughly pleasant journey.  So I don't
  


22   think that they were experiencing some sort of
  


23   torrential landmark rain.
  


24             We know that this trip occurred prior to
  


25   February 14th, so the precip total in Fort Apache is
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 1   pretty irrelevant.  We want to really look at the
  


 2   January total of precip, which would be contributing
  


 3   more to runoff downstream later, and that precipitation
  


 4   was only .85 inches, using the same source as what
  


 5   Mr. Gookin had used.
  


 6             If you look at the report of major storms in
  


 7   Arizona by the Arizona State University climatologists,
  


 8   it only lists one storm of significance in 1883, and
  


 9   that was in December, ten months later.
  


10             The velocities, Mr. Gookin went through some
  


11   effort to figure out that they averaged about 1.8 miles
  


12   per hour, which suggests that it was not during flood
  


13   conditions.  That's a pretty slow velocity.  So there's
  


14   really no evidence in the record that this was a flood.
  


15             Then it was criticized that the boat really
  


16   wasn't heavily loaded, and his basis on that was that
  


17   the fact -- Mr. Gookin's basis was that the fact they
  


18   didn't have a tent because they were bothered by the
  


19   rain.
  


20             Well, it doesn't say they didn't have a tent.
  


21   It just says they were bothered by the rain.  And if
  


22   you've ever been camping in the rain, you know that
  


23   even if you have a tent, rain can be a bother.  Stuff
  


24   gets muddy, stuff gets wet, folding up wet gear.  Maybe
  


25   that's just more of an unfamiliarity with camping than
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 1   it is contrary to what kind of gear they had.
  


 2             Was the boat heavily loaded?  Don't know.
  


 3   Account does not say.  Certainly it was sufficiently
  


 4   loaded for their trip.  They probably had some camping
  


 5   gear.  Who knows what they threw in their boat and
  


 6   they're bringing in the river or bringing down to the
  


 7   town.  We don't know.  It was sufficient enough that
  


 8   they called the trip thoroughly pleasant.  And I would
  


 9   note that travel is navigation.
  


10             There was also a criticism that the trip was
  


11   slower than walking.  Well, that may well have been;
  


12   but, again, there's really no speed requirement that I
  


13   know of in making navigability determinations.  What we
  


14   do know about this account is that they were in a boat
  


15   and they carried their gear and they got where they
  


16   were going.
  


17             Perhaps the fact that it was slower than
  


18   walking or slower than being in a wagon, I would guess
  


19   then, suggests an answer to why people typically didn't
  


20   use the river for hauling goods, because it was slower.
  


21       Q.    And at that time, Jon, were there not some
  


22   dams that they had to maneuver around?
  


23       A.    They did.  In fact, if you think about what's
  


24   described in their thoroughly pleasant journey, they
  


25   don't say anything about trying to get past beaver
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 1   dams, human-made dams, rapids, shallow water, braided
  


 2   stream conditions, nothing like that.  So they mention
  


 3   no problems at all, sand bars or anything.
  


 4             And then there's this statement that it
  


 5   should be included in the River and Harbors Act, be
  


 6   that as it may.  The important facts from this account
  


 7   are just what you said; they started at one point, they
  


 8   reached another point, and they were on the river.
  


 9             And these are the canals that they would have
  


10   passed at that time.  So they went past Arizona Dam,
  


11   Mesa Dam, Utah Dam, Tempe Dam, San Francisco Dam, Grand
  


12   Canal and Swilling's Ditch are near the same place.
  


13   And so they passed those in their small boat without
  


14   mention.
  


15       Q.    Would have taken some time to pass those,
  


16   though?
  


17       A.    It's possible.  That could have accounted for
  


18   some of the delays that gave us the 1.8 miles per hour,
  


19   but they don't mention it as being heinous or
  


20   difficult.
  


21             And my own experience in canoeing and coming
  


22   up to brush dams and whatnot, even a structure like the
  


23   Arizona Dam, you pull off to the side, you walk, carry
  


24   your stuff around it, and you boat on through.  Other
  


25   boaters that we know describe actually running the
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 1   dams, so there was some kind of a sluice or some water
  


 2   pouring over or something that they felt that it was
  


 3   able to run.
  


 4             Now we get into two accounts here we kind of
  


 5   consider together.  There's been some suggestions that
  


 6   the Meadows account is the same thing as the Burch
  


 7   account, and I want to talk about that aspect of it a
  


 8   little bit and then talk about one of the real
  


 9   important things to take away from this account,
  


10   amongst all the other things that have been said.
  


11   Whether it's, in fact, Meadows and Burch were the same
  


12   trip I want to talk about in just a second.
  


13             The other criticisms we heard were that the
  


14   trip only went to Joint Head Dam.  Heard that from
  


15   Mr. Gookin.  Well, actually, the article says they went
  


16   to Tempe, which is upstream of Joint Head Dam, and it
  


17   happened to be their destination.  So they made their
  


18   location.
  


19             There's some criticism that the account was
  


20   recorded 20 years after the fact, which is true, but I
  


21   think that we all need to make a decision as to whether
  


22   we believe trips that were recorded later or not,
  


23   because the same folks that say, well, 20 years later
  


24   is too long to rely on it are relying on facts in the
  


25   Sykes case that were some 45 years later and further
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 1   distance geographically from where the trip occurred.
  


 2             So it seems that we need to be consistent.
  


 3   And I would say that you look at the facts in these
  


 4   accounts that are recorded later, and you think, well,
  


 5   do these facts make sense; are they consistent with the
  


 6   physical conditions of the river; is that something
  


 7   likely that could have happened.
  


 8             And in my case, I find nothing in there that
  


 9   suggests the basic elements of the story are not
  


10   factual.
  


11             There was some suggestion to the fact that
  


12   his memory might have been fuzzy 20 years after the
  


13   fact and he got the year wrong, but it also records the
  


14   fact that he had been shot and left by dead -- left for
  


15   dead by Apaches the previous year.  In my opinion, that
  


16   would seem to be something that would kind of help you
  


17   with your chronology; that, yeah, it was right after I
  


18   got shot and left for dead.  That would kind of cement
  


19   that date in your memory a little bit.
  


20             There was some criticisms that this Meadows
  


21   trip was recorded that it had major difficulties.  The
  


22   only problems that are listed in the only account we
  


23   have is one guy got scared.  We're going to presume
  


24   that he didn't have any grief counseling or any
  


25   triggering events, but he just said he got scared at a
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 1   rapid and they went through.
  


 2             The other problem was that they got hung up
  


 3   on a rock, but they got off and they completed their
  


 4   trip.  Dr. Livingston [sic] said that the boat was
  


 5   wrecked.  Well, it didn't get wrecked.  It got stuck.
  


 6             And recall that the newspaper said the same
  


 7   thing about the 1905 U.S. Reclamation Service canoe
  


 8   trip, which was a failure by their own accounts, when,
  


 9   in fact, the wreck meant that they almost tipped over
  


10   at one point and they had struck a rock.
  


11             So the fact that they wrecked I think is
  


12   fanciful language in the case of the U.S. Reclamation
  


13   Service account, but not realistic to the facts of what
  


14   happened in this Meadows account.
  


15             None of those are major problems.  Getting
  


16   stuck is not a major river problem.  In fact, it
  


17   happens on other rivers that are navigable, and we've
  


18   heard testimony about that.
  


19       Q.    And, Jon, regarding that testimony that we've
  


20   heard, Dr. Newell actually talked about reasons why you
  


21   might have obstructions or issues that could occur on a
  


22   river, and he mentioned getting stuck in shallow areas.
  


23   Do you recall that?
  


24       A.    I do.  I think he was talking about his
  


25   replica trips on the Savannah River, was my
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 1   recollection, and he mentioned that they had gotten
  


 2   stuck in shallow water areas, sand bars I think it was,
  


 3   and they had worked out a technique after it happened
  


 4   that said, well, if they basically stuck the other end
  


 5   of the boat into the current, the boat would spin off
  


 6   and they would be back on the river again.
  


 7             And that's, in fact, the kind of thing that
  


 8   you do when you're river boating and you learn from
  


 9   your experience and you move on.  And it doesn't make
  


10   the trip a nonsuccess.  Mississippi River boats get
  


11   stuck.  I think Mr. Burtell described his canoe
  


12   experience at one point on the Green River, and he
  


13   mentioned he got stuck in his canoe, and he seems to be
  


14   healthy and living and with us to this day and made it
  


15   to the end of his trip okay.
  


16       Q.    And the Green River is a navigable river,
  


17   right?
  


18       A.    That segment of it that he's describing,
  


19   yeah.
  


20             Yeah, so these things are kind of irrelevant.
  


21   And we heard the same thing over and over again about
  


22   the Colorado River with the steamboats that came up
  


23   from Yuma; that they would periodically get stuck.
  


24   So getting stuck is not equivalent to being a
  


25   failure.
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 1             We also heard some criticism that this boat
  


 2   that Mr. Meadows was in didn't clear the rapids.  So
  


 3   there's nothing in the account that says that they had
  


 4   any problems at all with rapids.  It says they got
  


 5   stuck.  And if you're a river boatman and you read his
  


 6   description, he says they were -- they boated and they
  


 7   got stuck on a rock and they couldn't get off, and they
  


 8   had to roll rocks into the river to float the boat
  


 9   higher and move it on down.
  


10             Well, if you're into rapids and you try to
  


11   roll rocks into the river to raise the water level, it
  


12   doesn't work.  Water just goes around them.  If you're
  


13   in a pool section of the river and you roll rocks in at
  


14   the beginning of the next downstream rapid, it's
  


15   possible that you could raise the water surface
  


16   elevation enough to float your boat off.
  


17             If the river were normally as shallow as been
  


18   suggested by the opponents, then your boat got stuck on
  


19   a rock, you would climb out of your boat, stand up,
  


20   lift it off the rock, and move on down.  But,
  


21   presumably, the river was deep enough that standing up
  


22   and trying to push the boat off was not an option.
  


23             And I've seen that happen myself and to
  


24   friends I've been boating with, where they got stuck on
  


25   a rock and it took them a while to wiggle themselves
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 1   off and push themselves off.  And that's called a
  


 2   sleeper.  That's what the boaters call those kind of
  


 3   rock, and they're just below the surface.  Sometimes if
  


 4   the water is cloudy, you don't see them.  Sometimes if
  


 5   you're staring at the scenery, you don't see them, and
  


 6   you scrape up on top of them and you get stuck there
  


 7   for a little while and you've got to do some things to
  


 8   get yourselves off.  Never heard of rolling rocks in to
  


 9   float the boat before, but it said that's what they
  


10   did.
  


11             And it's important to think about that.
  


12   Meadows said they rolled rocks in to raise the water.
  


13   But it probably wasn't in a rapid.  Pretty sure that it
  


14   was not in a rapid.  But they did get unstuck.  So even
  


15   if it was in a rapid, which I don't think it was, they
  


16   did clear it.  So it's not a valid criticism there.
  


17             There was some criticism that the trip was a
  


18   failure.  Meadows himself described it as a success,
  


19   and the boat and the boater got to the intended
  


20   destination.
  


21       Q.    Jon, just to recall, if they had gotten stuck
  


22   at a rapid, it's your position they would have gotten
  


23   out at the rapid and pushed their boat?
  


24       A.    Yeah.
  


25       Q.    Okay.  But if you got stuck at a pool, where
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 1   it's deep, that's more difficult to do, because you
  


 2   can't stand up and push your boat?
  


 3       A.    That's what I was trying to say, but thank
  


 4   you for the clarification.
  


 5       Q.    And if you rolled rocks in the rapid
  


 6   downstream, then you could potentially raise the pool
  


 7   level and your boat would get unstuck?
  


 8       A.    That's the best way to make sense of what was
  


 9   described.
  


10             There's also a criticism that the flow was
  


11   not ordinary.  This account has no reference to it
  


12   being a flood or to high flow.  The fact that they got
  


13   stuck on a rock is more evidence that it was not high
  


14   flow than it is that it was low flow, -- or that it was
  


15   high flow.  Let me say that again.
  


16             The fact that they got stuck on a sleeper
  


17   rock or a rock suggests that it was more likely to be
  


18   lower flow than higher flow, because at higher flow
  


19   obstacles like that are buried by water.
  


20             If this was the same as the Burch account,
  


21   that was a June account, and which low flow conditions
  


22   were more likely.
  


23             There's also criticism that it was not a
  


24   commercial trip.  Well, it was travel, but we have no
  


25   information as to the purpose of their trip for the


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 21      05/17/2016 4573


  


 1   Meadows account.  He didn't tell us.  So we don't know.
  


 2   Could have been.  Maybe it was; maybe it wasn't.  But
  


 3   it was travel.
  


 4             There's been some suggestions that the trip
  


 5   maybe didn't even occur.  Well, the descriptions that
  


 6   are in the account, they coincide with factual details
  


 7   that are consistent with what we know about the river.
  


 8   It mentions real people, real places, and I think that
  


 9   a valid criticism has to be more than just I don't
  


10   think it really happened.  I think you need to have
  


11   something in there that suggests, no, they got facts
  


12   consistently wrong; they described the river in a way
  


13   that doesn't exist.
  


14             So, again, does getting stuck constitute a
  


15   failure?  No.  We saw that on river boats on the
  


16   Colorado.  That's the other guys' evidence.  They got
  


17   stuck, they got unstuck.  Mississippi River,
  


18   Dr. Newell's testimony, it happens.  With more
  


19   experience, it happens less.
  


20             In this case nobody had any experience on the
  


21   river and they got surprised.  In no case did we hear
  


22   that they called off their trip because they got stuck
  


23   or they had to walk out.  They got back in their boat
  


24   and they completed the job.
  


25       Q.    Jon, this account occurred between Segments 3
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 1   and 6.  So that's an area of the river that's now
  


 2   inundated by the lakes; is that right?
  


 3       A.    Their trip is described as starting at
  


 4   Livingston, which is kind of near the upstream end of
  


 5   Roosevelt Lake.  That's in Segment 3.  So they went
  


 6   through that Tonto Basin part, and it says they got out
  


 7   at Tempe, which is a good chunk of Segment 6.  Most of
  


 8   that area is inundated by the reservoirs until you get
  


 9   to Segment 5 below what's now Stewart Mountain Dam.
  


10       Q.    So we don't have any modern information about
  


11   boating on the river in Segment 4 because it's
  


12   currently a lake?
  


13       A.    That's correct.
  


14       Q.    So we need boating articles, such as this, to
  


15   help us understand that reach?
  


16       A.    These accounts, and there several that go
  


17   through this Segment 4 reach that's now inundated by
  


18   the reservoirs, as well as the maps that predate the
  


19   reservoirs, are our best source of information about
  


20   what that was like.
  


21             The next account that we need to look at is
  


22   William Burch, and there's some great gems in here.
  


23   And because of the criticisms, I went back and looked
  


24   at this in more detail to carefully consider this
  


25   question of was this the same trip as the Jim Meadows
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 1   trip.
  


 2             And I've come to the conclusion that it was
  


 3   not, and there's significant evidence that says that it
  


 4   was not.  Let me run through that to start with.
  


 5             There's slight differences in where the trips
  


 6   start and end.  Mr. Meadows described it as starting in
  


 7   Livingston, and the Burch trip says it started at
  


 8   Eddy's Ranch, which is a little further downstream.
  


 9             The Meadows trip, the first 1883 account, was
  


10   done by Jim Meadows.  A guy named John Meadows on the
  


11   Burch trip.  Jim's family was pretty well-known.  His
  


12   brother had a wild west show.  His father and brother
  


13   were lawmen.  We don't know anything much more about
  


14   John Meadows.
  


15             So the fact that it was Jim and it was his
  


16   family, rather prominent, people would know who he was.
  


17   John was from the East Verde Valley area.  We know that
  


18   from looking at the articles.  Jim had some connection
  


19   with the Tonto Basin, not the same area, as well as
  


20   with the Yuma and Imperial County area.  So these two
  


21   guys were from different places in Arizona.
  


22             They both got stuck on rocks.  That's the
  


23   same.  But they're going down the same river, and I
  


24   would suggest that there are probably other folks that
  


25   have gotten stuck on rocks going down the Salt River,


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 21      05/17/2016 4576


  


 1   if you include modern recreation in there as well, and
  


 2   they probably weren't on this trip as well.
  


 3             So the experience of getting stuck on a rock
  


 4   is not so uncommon that it automatically links these
  


 5   things.  But what separates them is, in the first
  


 6   account Mr. Meadows said he rolled rocks in and raised
  


 7   the water surface.
  


 8             In the second account they got the boat off
  


 9   by using poles.  You say, well, maybe he forgot the
  


10   details.  Well, in the second account, the detailed
  


11   account that we have, it describes it as being
  


12   Mr. Meadows who went downstream several miles.  He kind
  


13   of floated and swam downstream, cut some poles, and
  


14   came all the way back upstream.
  


15             So you would think that that would be the
  


16   kind of thing, again, that would be imprinted in your
  


17   memory.  That it wasn't rolling rocks.  It was me going
  


18   downstream and coming back up.  You would remember
  


19   that.  So how they got off was different.
  


20             The Burch account is much more detailed.  It
  


21   also sounds like, on the Burch account, Mr. Burch was
  


22   the leader.  On the Jim Meadows account, it sounds like
  


23   Jim Meadows was the leader.  The Meadows account
  


24   doesn't mention any flips or losing gear; whereas the
  


25   Burch account does.
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 1             The fact that they're both described as a
  


 2   first descent is not particularly compelling.  If
  


 3   you're a student of river history, you find that
  


 4   there's often arguments about who was the first one
  


 5   down, and it depends on what you know.  And I doubt
  


 6   that the newspaper editors were students of river
  


 7   history.  And quite often somebody comes down and
  


 8   they're unaware of what people had done previously and
  


 9   so they say, "Oh, we're the first one down.  It's our
  


10   first descent."
  


11       Q.    Turns out that this wasn't the first descent
  


12   for either one of them?
  


13       A.    Neither of them.  We found that out
  


14   ourselves, because it was Mr. Logan who apparently came
  


15   down from Fort Apache all the way to the Phoenix area
  


16   prior to Hayden's trip in 1873, and that may have been
  


17   the first descent.  We don't know.
  


18             So the point is, is that even in
  


19   well-documented rivers, like Grand Canyon, there's an
  


20   ongoing and lingering discussions about who was first.
  


21   And I've seen that same kind of discussion go on on
  


22   many rivers.
  


23             The fact that there's Jim and John, both
  


24   start with J and they have the same last name, Meadows
  


25   isn't is an uncommon name.  I can think of names that
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 1   would be much more uncommon.  And they seem to come
  


 2   from different parts of the state.
  


 3             Perhaps there are documents that are in
  


 4   databases or other folks have collected that shed
  


 5   additional light on there, but as I look at all these
  


 6   things together, they tell me these were two different
  


 7   accounts, and they were both successful trips, had
  


 8   different -- varying different sorts of problems.
  


 9             The Burch account, taking it on its own, we
  


10   also heard some criticisms about that; they said it was
  


11   a failure.  Well, the boat and the boaters arrived at
  


12   their intended destination.  And their opinion of the
  


13   trip, despite what's been said in this hearing, is that
  


14   it was an undisputed success, and they called it an
  


15   interesting and exciting trip.  Nowhere did they use
  


16   the word failure.
  


17             There was some criticism that it didn't
  


18   include Segments 3 and 6.  Well, they describe it as
  


19   starting 4 miles above Tonto Creek.  That's Segment 3.
  


20   And it describes it as going down to Tempe -- the fact
  


21   that they -- the trip log specifically says they went
  


22   over Arizona -- they lifted the boat over Arizona Dam
  


23   and then ran or shot two other dams and then exited the
  


24   river at Tempe Canal.  Well, that's Segment 6.  So,
  


25   yes, they did go in Segment 3 and Segment 6.
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 1             A couple other things to note about this, the
  


 2   fact that they were -- how far downstream they went, is
  


 3   they could lift their boat over the dam, and it puts
  


 4   their getting stuck in context.  It wasn't because it
  


 5   was too heavy.
  


 6             And they boated over these irrigation dams,
  


 7   and if boating over irrigation dams is possible, I
  


 8   would suggest that boating over the beaver dams, which
  


 9   tend to have water floating over the top of them, would
  


10   be even easier.  And, also, they didn't make any
  


11   mention of any beaver dams, early on in this history as
  


12   it was.
  


13             There was a suggestion that the trip was on
  


14   the canals.  Well, yeah, they did go down part of the
  


15   Tempe Canal, which is located about the old Country
  


16   Club alignment, but until then, they were on the river.
  


17             There was a criticism is the narrative was
  


18   not plausible, and it's a reference there, I believe,
  


19   to where they talk about the fish being so thick that
  


20   they could have walked on the backs of them.  And I
  


21   think in the first hearings on this, Mr. McGinnis and I
  


22   had some laughs about that aspect of it.
  


23             I think those kinds of descriptions are
  


24   typical of newspaper accounts of the time and some
  


25   story-telling that might have occurred.  Whether you


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 21      05/17/2016 4580


  


 1   can walk on the backs of fish, I think we can all say
  


 2   that, no, you probably can't walk on the backs of fish.
  


 3   I have seen for myself places on the Salt River where
  


 4   the fish are very thick, and a more poetic side of me
  


 5   might describe them in that manner, and pretty clear
  


 6   that it wasn't meant to be taken literally.  So are
  


 7   there places where the fishes are thick?  Yes, there
  


 8   are, particularly at low water where they get trapped
  


 9   in pools.
  


10       Q.    And this account was at low water, in June of
  


11   1885, potentially?
  


12       A.    Well, it was in June.  We don't really know
  


13   whether it was low water or not.  The fact that they
  


14   got stuck is indication that it was more likely to be
  


15   low than high, and the time of year is more likely to
  


16   be low than high.
  


17             There was -- Dr. Littlefield testified
  


18   originally the trip did not occur.  He said that in his
  


19   direct, and later in his redirect he reversed himself;
  


20   that, yeah, it did occur.  So I guess we'll believe the
  


21   latter.
  


22             There was criticisms from Mr. Burtell saying
  


23   that the trip occurred at a median flow rate.  It
  


24   wasn't low flow.  Either way, I'm okay with either
  


25   conclusion.  Early June is near the median flow rate
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 1   that he computed.  Late June is typically low flow for
  


 2   the year.  We don't know exactly when in the month.
  


 3   But either way, it sounds like that it was at normal
  


 4   and ordinary conditions of the month.
  


 5             Some other things you derive from this is
  


 6   that Mr. Logan published in the newspaper a nice little
  


 7   description, a diary of the trip.  And on day one they
  


 8   went from Eddy's Ranch down to the mouth of Tonto
  


 9   Creek, and he describes that going through there, there
  


10   were four or five rapids described as smooth as they
  


11   were passed.  He mentions no trouble at all.  And,
  


12   again, this is this reach right above the beginning of
  


13   the canyon in Segment 4 that we have had lots of
  


14   discussions about is this braided, is it boatable.
  


15             Well, they go through there in June, and he
  


16   doesn't describe any problems with braided channels,
  


17   shallow water, or anything else, or the fact that the
  


18   rapids were difficult.  He just says they went through.
  


19             Day two, when they went below that, he
  


20   describes some swift and dangerous rapids.  Well, they
  


21   didn't have any problems with them.  They went on
  


22   through.  Likely, some of those are the ones that we
  


23   looked at in some of the historical pictures that
  


24   Dr. Littlefield and Dr. Mussetter presented.
  


25       Q.    Jon, in those historical photos, I believe
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 1   that both Mr. Burtell and Dr. Mussetter were questioned
  


 2   about, did they point out any rapids that they could
  


 3   find in those photos?
  


 4       A.    I recall them pointing at some rapids or
  


 5   riffles in there, yeah.
  


 6       Q.    Based on what they saw, would it be
  


 7   consistent with the boating account that we are seeing
  


 8   here from Mr. Logan?
  


 9       A.    Very much so, except for the boaters didn't
  


10   have any problems there.  Yeah.
  


11             They also describe on day two of seeing some
  


12   big fish, some very big fish, 2 to 3 feet long, and the
  


13   water was clear enough that they could see them.  So
  


14   that's also indication that it was not flood
  


15   conditions, the water being clear.
  


16             Day three they describe being in a deeper
  


17   canyon as they've gone on further down in, and they
  


18   describe these cascades and falls, occasionally 4 to
  


19   6 feet high, but they boated them all.  They also say
  


20   that they bumped some rocks and occasionally shipped
  


21   some sea or shipped some sea occasionally.  Again, not
  


22   indicating as a problem.  What that means to ship some
  


23   sea is some water splashes into your boat.  And if
  


24   you've ever been on a boat on a live river, that
  


25   happens from time to time.
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 1             A lot of boaters today carry a sponge on the
  


 2   bottom of their boat.  Back in the day trappers would
  


 3   carry pelts on the bottom and they would use it to sop
  


 4   up water.  This is not a problem.  This is not an
  


 5   indication that they're near drowning or whatever.
  


 6   Periodically when you're boating a river, you pull
  


 7   over, tilt your boat up, drop the water out and move
  


 8   on.  They describe getting stuck on a rock mid-channel,
  


 9   which we didn't see.  That's a sleeper.  And they used
  


10   poles to pry off.
  


11             On day four, then they got their boat
  


12   unstuck, and they say they floated quietly and
  


13   pleasantly to Jones Ranch, which is in Segment 5 at the
  


14   Verde confluence, and that the lower part of Segment 4
  


15   was very calm.
  


16             They had a layover day at Jones Ranch, and
  


17   then they say they lifted their boat over Arizona Dam.
  


18   There was enough water below it to boat, which is an
  


19   important characteristic, because we have heard some
  


20   testimony that Arizona Dam would drain the river.  So
  


21   not all the time; could.  And then they ran the Mesa
  


22   and Utah Dam.  So whatever water was left in past
  


23   Arizona Dam was enough that despite the diversions at
  


24   Mesa and Utah, they were able to run it, and then they
  


25   got out at the Tempe Dam.
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 1             And some things that this diary doesn't
  


 2   mention; they don't mention this 11-foot wide canyon
  


 3   that we've heard some testimony about, which was
  


 4   described in one of the accounts, but you don't see
  


 5   them when you look at the topo maps.  You see no place
  


 6   in there where the canyon necks down to 11 feet wide.
  


 7             The diarist himself, Mr. Logan, was described
  


 8   as being a skilled river craftsman.  Sounds like a
  


 9   boatbuilder to me, and probably also good at moving
  


10   boats.
  


11             There was four men in an 18 by 5 craft.  We
  


12   don't really know much more about their boat than the
  


13   fact that its dimensions were 18 by 5.  18 feet is the
  


14   size of a decent canoe.  5 feet wide is a little longer
  


15   than a canoe.  Sounds a little bit like the poling
  


16   boats that we looked at in the Mosquito Fork River case
  


17   in Alaska, and would be typical of a downriver craft
  


18   that multiple people would pilot and carry in.  So with
  


19   four people, you're looking at at least a ton of people
  


20   in this boat.
  


21             The other thing is that it notes that they
  


22   did bump some rocks, and we have heard some testimonies
  


23   that these wooden boats are super-fragile boats, and if
  


24   you bump a rock, they fall apart.  You didn't hear that
  


25   testimony from the folks that are experts at building
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 1   wooden boats, particularly not from Brad Dimock.  And
  


 2   that was certainly not our experience when we took his
  


 3   boat, his replica boat, out on Segment 5 of the Salt
  


 4   River.
  


 5             Wooden boats routinely touch rocks, they'll
  


 6   bump off rocks, glance off rocks.  If you T-bone a rock
  


 7   or a cliff in a wooden boat, you have a decent chance
  


 8   that you're going to have some damage that you need to
  


 9   repair; but these boats are not fragile.  They are
  


10   built for river conditions and that's where they're
  


11   used, and that's exactly consistent with what we see in
  


12   Mr. Logan's diary, and they're consistent with my own
  


13   experiences on the river.
  


14       Q.    And Mr. Logan, his diary is what you're
  


15   reading, and that's in evidence, and we'll get the
  


16   evidence number for that.  I don't have that right now.
  


17             But that diary talks about Segment 4, which
  


18   is underneath the dams and lakes currently, right?
  


19       A.    Yes.
  


20       Q.    Okay.  So for a detailed understanding of
  


21   what Segment 4 looks like from a river perspective, you
  


22   could turn to that diary?
  


23       A.    That's a good place to look.
  


24       Q.    And we'll get the evidence number for that.
  


25             Mr. Logan on this trip, is he also mentioned
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 1   in the previous Hayden trip, a Mr. Logan?
  


 2       A.    Well, there is a Logan mentioned on the
  


 3   Hayden trip and does have the name James.
  


 4       Q.    Do we know if it's the same Logan that was on
  


 5   the Burch trip?
  


 6       A.    Well, we don't know for sure.  I mean we
  


 7   don't have some -- there's no document that says this
  


 8   is the same guy.  He has the same first and last names.
  


 9   We can leave it at that.
  


10       Q.    And we'll also see another Logan boating
  


11   account that's new in the evidence, and we'll talk
  


12   about that later; is that right?
  


13       A.    Yes.
  


14       Q.    Okay.  So three trips with a guy named Logan?
  


15       A.    Yes.
  


16             I'm moving on, on Slide 25, to Major
  


17   Spaulding's trip.  We've talked about this a number of
  


18   times, and the fact that he died was not related to the
  


19   boating; but so I want to focus on some of the
  


20   criticisms of the fact that I believe Mr. Gookin
  


21   mentioned that they couldn't take their boat across the
  


22   diversion dam without unloading it and that's what
  


23   happened.  The article does not say they were unloading
  


24   the boat.  The article says that he was taking his gun
  


25   out of the boat.  It didn't say that they unloaded
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 1   everything else that was in the boat.
  


 2             My own experience and the experience of other
  


 3   people with actual on river trips in canoes, that's not
  


 4   what happens when you get to a brush dam or a beaver
  


 5   dam or other things, is you don't take things out of
  


 6   the boat.  You slide the boat -- you climb out of the
  


 7   boat, you lift it up onto the dam or slide it onto the
  


 8   dam, slide it off to the side, lift it off to the side,
  


 9   whatever you do.
  


10             There's no evidence in here that they
  


11   actually had to unload it.  If you were in a much
  


12   larger boat and you were carrying tons of material,
  


13   it's unlikely that you would be able to slide it over a
  


14   brush dam.  In fact, that would be a different
  


15   experience for you.  But in the case of a canoe, that's
  


16   just not what's done in a canoe.  That's contrary to --
  


17   I think if you had any expert experience, actual
  


18   experience with canoes, they would tell you that that's
  


19   not what happened there.
  


20             Again, we heard some criticism that the trip
  


21   was a failure and that the trip was too short to be
  


22   counted for navigability.  The failure was due to a
  


23   gunshot.  We have no idea whether the trip continued or
  


24   not, whether he loaded the body and took it on down.
  


25   We just don't know.  But to that point, they boated
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 1   successfully; and, again, there's no length requirement
  


 2   that I'm aware of.
  


 3             We do know the range of flow for this trip.
  


 4   Mr. Gookin suggested that the river was not occurring
  


 5   on ordinary flow rates.  Per the USGS Geological
  


 6   Surveys, the flow was between 1,800 and 1,900 cfs
  


 7   during the days of their trip in December.  That's
  


 8   higher than the median daily, but it's within the
  


 9   range of ordinary and natural seasonal variations
  


10   that occur on the Salt, so -- and it's well an order
  


11   of magnitude below the bankfull discharge for that
  


12   segment of the Salt River.  So it was not an unordinary
  


13   flow.
  


14             There's some criticism that we don't know
  


15   where the trip started.  Well, the article says today
  


16   we're at Fort McDowell, and they came down in a canoe.
  


17   Seems obvious to me where they started.
  


18             Dr. Littlefield made the statement that this
  


19   trip was published because boating was unusual.  Our
  


20   own historian, Dennis Gilpin, reached the exact
  


21   opposite conclusion and says so in our report.  He
  


22   concluded that the account was only published because
  


23   of the death of a respected soldier, not because they
  


24   were out hunting in a canoe.  It was not the canoe trip
  


25   that was the unusual part.  It was the death.  The fact
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 1   that they were in a boat is almost incidental to the
  


 2   story.
  


 3       Q.    So, in other words, Jon, the account may not
  


 4   have been published but for Major Spaulding killing
  


 5   himself with his own gun?
  


 6       A.    That was the conclusion of our historian.  So
  


 7   he clearly disagrees with Dr. Littlefield's discussion,
  


 8   and I'll leave it up to those who make these decisions
  


 9   to decide between themselves.
  


10             And I would always encourage the
  


11   Commissioners and their counsel to look back at the
  


12   accounts themselves, read them for themselves, and see
  


13   what the facts are, absent from the descriptions that
  


14   are given by both parties, including myself.
  


15                  MR. SLADE:  Mr. Chairman, we can take a
  


16   break or we can keep going.
  


17                  CHAIRMAN NOBLE:  Let's keep going.
  


18                  MR. SLADE:  Okay.
  


19                  THE WITNESS:  All right.
  


20                  CHAIRMAN NOBLE:  For about 20 minutes.
  


21                  THE WITNESS:  The Sykes trip, again,
  


22   now, here's a trip that's -- the story of it comes from
  


23   1945 and a trip that occurred sometime in the winter of
  


24   1890s, and that's about what we know about it.  We do
  


25   know that they dragged some things.
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 1                  The things I want to highlight here is
  


 2   that because of the low flow in the river, in fact,
  


 3   they describe the river as being 20 feet wide and a
  


 4   foot deep when they put in, which is clearly very
  


 5   different than any of the width estimates that we've
  


 6   seen in the rating curve reconstructions or any of the
  


 7   map drawings or the descriptions of the river by the
  


 8   early surveyors or any of the earliest maps.
  


 9                  So whatever they were on, it was clearly
  


10   in a depleted condition here in the 1890s.  We don't
  


11   know what year they were.  It was not 1890 necessarily.
  


12   It was just sometime in the 1980s.  So we need to
  


13   interpret the discussion in that light.
  


14                  But the things I want to highlight is
  


15   that, yes, they did drag and found that the river dried
  


16   up at the canal diversions.  And then they tried to
  


17   boat on the canals, and that's what I want to look at;
  


18   is that they discovered that taking the canals was
  


19   problematic.  They said the laterals took the water and
  


20   the canals went dry.  They had problems at places where
  


21   the diversions were from the canals.
  


22                  So boating the canals itself was not any
  


23   kind of panacea.  It was not without difficulties.  And
  


24   we need to think about that fact in the description
  


25   from Mr. Sykes and his friend McLean when we're looking


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 21      05/17/2016 4591


  


 1   at some of the suggestions about the Day brothers'
  


 2   trips that we'll talk about next, which is a little
  


 3   more interesting.
  


 4                  And, again, these are facts that are
  


 5   reported some almost 50 years after the fact from a guy
  


 6   then living in Flagstaff, who had come down to the
  


 7   river a long time ago, and these are his recollections.
  


 8   So we need to decide on how carefully we want to
  


 9   believe these later-day recollections.
  


10                  Nothing more to say about that account,
  


11   and I move to Slide 28, which is the Day brothers.  And
  


12   they took the river from Camp Verde down to Yuma.  They
  


13   were trapping.  They went basically through the fall
  


14   and winter, into spring along the way, and they
  


15   returned to Prescott.  And, again, we don't have as
  


16   much details as we might want to have in there, but we
  


17   have plenty of detail about what they did.
  


18                  So we've heard some criticisms about
  


19   this trip.  Mr. Gookin suggested that they normally
  


20   dragged their boat and walked alongside it.  There is
  


21   nothing in the record that says they dragged their
  


22   boat.  In no part of the account do they say the Day
  


23   brothers were outside their boat dragging it along.  It
  


24   says they boated.
  


25                  He suggests that because of their heavy
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 1   loads, and yet we've heard from experts on the Verde
  


 2   and again on the Salt that small boats could be
  


 3   constructed to carry lots of material.  Don Farmer we
  


 4   heard from on the Verde River, where he routinely
  


 5   travels with 500 pounds in his canoe.  We had
  


 6   1,000 pounds in the replica Edith on our trip in
  


 7   Segment 5, with no trouble in boating there at all.
  


 8   BY MR. SLADE:
  


 9       Q.    So if you could float a boat that had a
  


10   significant amount of load, what would that say about
  


11   the river?
  


12       A.    It was deep enough to carry a boat.  The fact
  


13   that we're doing it today with less flow suggests that
  


14   you could do it with more flow back then.  So there is
  


15   no evidence that they dragged.  That's just simple
  


16   speculation based on nothing solid.
  


17             I personally have seen loaded flatboats on
  


18   the Verde River at 140 cfs loaded over their gunnels.
  


19   That's the sides of the boat, the top of the sides.
  


20   And Segment 6 of the Salt River is less rocky, less
  


21   rapidy than that was, the Verde Daily segment of the --
  


22   the Camp Verde segment of the Verde River.  So I have
  


23   no doubt that loaded boats could easily float the Salt
  


24   River in its ordinary and natural condition.
  


25       Q.    The trip that you're referring to, did you
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 1   provide some testimony on the Verde that you talked to
  


 2   that group in the loaded flatboat, and, in fact, they
  


 3   were headed all the way down to the confluence with the
  


 4   Salt?
  


 5       A.    Yeah, it was a man and woman and their dog in
  


 6   a cage sitting on top of this load, and they were going
  


 7   down to the Salt River.  They were going to take out at
  


 8   the Salt River confluence.
  


 9             There's also a criticism that came from
  


10   Dr. Littlefield and Mr. Gookin that through the Salt
  


11   River Valley they were boating on the canals.
  


12             Well, the account itself says that they
  


13   boated the river; doesn't mention anything about
  


14   canals whatsoever.  Remember that we just heard that
  


15   Mr. Sykes couldn't boat the canals because they dried
  


16   up.
  


17             I would also note that the canals weren't
  


18   constructed as a bypass to the Salt River.  They took
  


19   water off and they distributed it to ag fields and
  


20   other uses, and as they went, they got smaller and
  


21   smaller and, in fact, the canals themselves end and
  


22   you're miles from the river.  And the accounts say
  


23   nothing about, well, we got to the end of the canals
  


24   and then we had to drag our boat back over to the Gila.
  


25   It says nothing like that.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 21      05/17/2016 4594


  


 1             The canals are full of low bridges, laterals,
  


 2   check structures, drops, siphons, et cetera, that would
  


 3   not be conducive to boating.  And we have, actually,
  


 4   other accounts that we've gone through again this
  


 5   morning, again, as we're weaving all of these accounts
  


 6   together, that say specifically that the boaters passed
  


 7   these dams and they continued to boat.  So there's no
  


 8   reason to suggest that they had to get out of the river
  


 9   and got on the canals.
  


10             Furthermore, in 1892, when this trip -- this
  


11   trip that was in the newspaper from the Day brothers,
  


12   the railroad had already been to Phoenix, and we know
  


13   they took the railroad home.  And Mr. Gookin's economic
  


14   model says that the railroad shipping's cheaper than
  


15   boating.  So why would the trappers float these extra
  


16   few hundred miles to Yuma when they could have taken
  


17   the train, or why wouldn't they have sold their furs
  


18   when they got to the place where, allegedly, the river
  


19   dried up and they couldn't boat anymore.  They could
  


20   have gotten out of their boats, taken their boats on
  


21   the railroad back home.  It makes no sense for them to
  


22   continue on.
  


23             The report specifically says they entered and
  


24   exited the Salt.  Quote, After leaving the Verde, the
  


25   Salt River was entered.  And when it talks about the
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 1   Gila, it says from which the -- talks about the Salt,
  


 2   from which the trappers came down to the Gila River.
  


 3             Then you have to ask yourself so if all the
  


 4   water is out of the Salt River and the Salt River
  


 5   provides the majority of flow to the Gila, which we've
  


 6   heard testimony on, what were they boating on on the
  


 7   Gila if the water were out of that?
  


 8             It makes no sense to have boated these canals
  


 9   down to a river that would be even more depleted than
  


10   the river they just left.
  


11             So I find no validity to the criticisms
  


12   whatsoever.  The argument that Arizona Dam would
  


13   completely dry up the river is in contrast to the
  


14   historical accounts we've already -- it certainly had
  


15   the capability of diverting that much flow; and it
  


16   sounds like, from the water rights disputes, on
  


17   occasion it did that.  But we have more than one
  


18   boating account where people passed Arizona Dam and
  


19   continued on boating.
  


20             And we also see that the ferries continued to
  


21   operate downstream until 1909.  So if the river were
  


22   ordinarily dry down there, it makes you wonder why
  


23   people needed ferries to get across.
  


24       Q.    And you'll talk about that a little more in
  


25   detail later on; is that correct?
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 1       A.    Yes.
  


 2             So what's the important part of the Day
  


 3   brothers' trips?  There's a couple of things that we
  


 4   need to make sure we don't lose track of.  You know,
  


 5   one is that this is a successful trip.  They went from
  


 6   the Verde Valley, they came through Segment 6 of the
  


 7   Salt River, no problems.  They didn't report any
  


 8   problems with beaver dams, sand bars, braided channels,
  


 9   shallow water.  They basically say anybody could do it
  


10   if they had the time and energy to do it.
  


11             The trip was repeated multiple times, but the
  


12   other accounts didn't make the paper for some reason,
  


13   either in Phoenix or in Yuma or anywhere else.  So
  


14   either we don't have all of the accounts and they all
  


15   didn't make the papers, which suggests that there may
  


16   be even more out there that we have not found snippets
  


17   of evidence of; that there may be a lot more accounts
  


18   out there.
  


19             Combined with other accounts, we see that
  


20   there's a pattern of trapping the river over time.
  


21   We've got the five accounts that the Day brothers did.
  


22   We have another new account that we'll talk about in a
  


23   little bit.  We have later accounts of people trapping
  


24   on the Verde.  So there was a sustained period of time
  


25   where trappers were working the river.
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 1             And these guys were trapping furs, and I
  


 2   think we've also heard testimony from Dr. Newell that
  


 3   that was not an economic activity, and yet the Day
  


 4   brothers say that it was remunerative.  They were
  


 5   making money at it.  And we'll talk about that in a bit
  


 6   too.
  


 7       Q.    And we mentioned this a bit on the Verde, but
  


 8   why would the trappers in the later part of the 19th
  


 9   century be using boats, and the early trappers, like
  


10   Pattie, would not use boats?
  


11       A.    Yeah, we talked about that in our boating
  


12   presentation, so -- and reasons why people might not
  


13   take the river.
  


14             One of the biggest difference was the Day
  


15   brothers lived in the Verde Valley, so they had a
  


16   starting place and a place to build a boat, and they
  


17   had a train that they could get back there to.  Their
  


18   destination was Yuma, where they would sell the furs,
  


19   and then they would head back home for the summer
  


20   months, where, presumably, they were doing other
  


21   things.
  


22             The trappers were based out of Taos, and
  


23   there's no river that goes from Taos down to Arizona.
  


24   So they had to have other means of transportation and
  


25   they had to get back, and for them there wasn't a Yuma
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 1   port where they could go sell their wares.  So they
  


 2   came on horse.  They -- until the horses run off, they
  


 3   intended to leave by horse.
  


 4             So it's a different scenario for them, a
  


 5   starting and ending place that would dictate the kind
  


 6   of transportation they needed to complete their
  


 7   journey.
  


 8       Q.    Do you recall an account by Pattie when he
  


 9   was on the Colorado, in his Pattie narrative, where
  


10   they lost their horses, they were stolen by the Native
  


11   Americans, they used boats, and he said they were worse
  


12   off for it because they couldn't get back to the
  


13   market?
  


14       A.    Yes.
  


15             So we learned a lot from the Day brothers;
  


16   that they had a large quantity of furs and they were
  


17   making good money.  These are the canals that the Day
  


18   brothers would have passed on the river, and at the
  


19   end, you notice here, if you look at the map up here,
  


20   these are where these canals go.  So if they got on the
  


21   Arizona Canal and stayed on it, they were out here.
  


22   They were a long ways from the Salt River.  If they got
  


23   on the Grand Canal, they were still a long ways away.
  


24             So which leads us to some of the economic
  


25   arguments that we heard.  Mr. Gookin concluded that the
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 1   cost of using canoes was too high for one-way travel.
  


 2       Q.    Are you concluding otherwise, Jon?
  


 3       A.    Well, I think the Day brothers did.  They
  


 4   went -- if they were losing money, they went and lost
  


 5   money four years in a row.  In fact, they concluded
  


 6   something different.  They said that it was
  


 7   remunerative.
  


 8             Dr. Newell similarly said that, no, small
  


 9   boats weren't used for commercial purposes by 1912 and
  


10   that small -- canoes were not commercially viable as a
  


11   boat.
  


12             They were commercially viable as a boat, but
  


13   only prior to 1850.  I think this starts with being an
  


14   incorrect standard of navigability; that they're
  


15   somehow required to go upstream and that the boat type
  


16   is limited to only large boats.  I think we've seen
  


17   that before in our own history in Arizona, and we had
  


18   these presumptions of navigability that were -- to my
  


19   knowledge, were struck down.
  


20             There's this requirement that the actual
  


21   historic use be repeated, when, as I read the case
  


22   histories that I've been given, is that susceptibility,
  


23   in other words, no history, is possible to prove
  


24   navigability, at least on the face of The Daniel Ball
  


25   test.
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 1             And they seem to reframe it, the
  


 2   susceptibility argument, as, well, it's not susceptible
  


 3   because nobody did it.  Well, my understanding, that's
  


 4   not susceptibility.  That's actual historical accounts.
  


 5   And they're two separate things.
  


 6             So if we look at the economic analysis on its
  


 7   face, Mr. Gookin did, he used a cost price indicator or
  


 8   a CPI index, as you can obtain these things online, to
  


 9   translate the cost to 2015 dollars, because he did his
  


10   work in 2015.  We're in 2016 now, obviously.  So I
  


11   stuck with 2015 in making these comparisons.  And he
  


12   came up with that it was $1,282 would be the cost of a
  


13   canoe, and, therefore, it was too expensive; that you
  


14   couldn't just abandon a canoe at the bottom of your
  


15   trip.  So that would make the trip not profitable.
  


16             I would note that he includes the cost of
  


17   shipping, which is 43 percent of the purchase cost,
  


18   based on some information from a Sears catalog.
  


19       Q.    As we know, Jon, in the Hamilton account,
  


20   they built their boat; is that right?
  


21       A.    Yeah.  In fact, you see that in the third
  


22   bullet, in the third item down there, is the cost of a
  


23   homemade boat is considerably different.  So Hamilton
  


24   made his boat earlier than 1912.  And another note
  


25   about the cost price index is, the one that he used and
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 1   the one that's readily available online -- I think
  


 2   we're using probably the same one. -- starts in 1913.
  


 3   So these are all assuming it starts in 1913, not the
  


 4   actual year of the Day brothers or Mr. Hamilton.  So
  


 5   there would be some further inflation in there as well,
  


 6   but we'll just neglect that for the time being, just
  


 7   try to make an apples to apples comparison.
  


 8             So Hamilton made his boat for 10 bucks, he
  


 9   said; and, again, that's consistent with what I saw in
  


10   the Buzz Holmstrom account as late as 1930.  Seems like
  


11   a reasonable dollar value.  And if you inflate just
  


12   that, it's only $239.
  


13             He also neglected to include the value of
  


14   selling the boat at the end of the trip.  So I think he
  


15   assumed that you break the boat up and use it for
  


16   firewood or sell it as scrap wood or something; but
  


17   that's not the case, and we know that, from some of the
  


18   other accounts, they actually sold the boats as boats.
  


19             We don't know, with the Day brothers, whether
  


20   they took their boat home and made a new one.  We don't
  


21   know, but there's that possibility.  And that's one of
  


22   the things that the Salmon River people did, is they
  


23   would sell their lumber that they made the boat out of
  


24   for lumber.  But we know that some of the cases that
  


25   came down the Gila, for instance, they sold their boat
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 1   as a boat and it stayed in use as a boat.
  


 2             Going back up a little bit here, it also
  


 3   neglects the value of the load.  So we have this 1894
  


 4   account, which is one of our new accounts that we'll
  


 5   talk about in a little bit, where the trappers say in
  


 6   1894 that the pelts themselves were worth from 8 to 20
  


 7   bucks each.  Well, if it's 20 bucks, that's twice the
  


 8   cost of building a boat.  So if you got two pelts in
  


 9   the course of your journey, you broke even, plus
  


10   whatever the cost of your food was.  Maybe you ate some
  


11   beaver and ate some fish on the way down.  Who knows.
  


12             But when you add that in and you say, well,
  


13   if I inflate that 8 to $20, that's 192 to 479 pelts --
  


14   per pelt.  Well, how many pelts could you potentially
  


15   get?
  


16             Well, Pattie, we know, James Pattie, said he
  


17   had a permit, that I'm sure he followed to the letter,
  


18   for 250 beaver pelt.  A bale of pelts, a variety of
  


19   types, would probably weigh -- probably get about 50
  


20   skins in a bundle or a bale, as they called them.  It
  


21   would be about 90 pounds.  So 250 pelts would weigh
  


22   about 450 pounds.  450 pounds would easily fit in a
  


23   canoe, if it were one of my canoes, and it would
  


24   certainly fit in an 18 by 5 boat, similar to what the
  


25   Burch expedition was like.  And we heard testimony from
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 1   Don Farmer, for instance, and Brad Dimock, 500 pounds
  


 2   is easily carryable in their boats.
  


 3             The value of 500 pounds or 450 pounds of
  


 4   pelts, which would be about 250 pelts, if you inflate
  


 5   that -- well, if you don't inflate it, at 8 bucks per,
  


 6   that's 2,000 bucks.  If we inflate it forward, I think
  


 7   I wrote that down here somewhere.  I'm not seeing right
  


 8   here.  But it's tens of thousands of dollars, and
  


 9   that's at 8 bucks.  If we take the $20 value, it's even
  


10   more.
  


11       Q.    So you calculated, based on the conservative
  


12   price that the new trapping article talks about may be
  


13   the price for a pelt, you used the $8; but they say, in
  


14   that new trapping article, 8 to $20?
  


15       A.    That's right.  So you easily cover the cost
  


16   of the boat.  You cover the cost of shipping it back
  


17   home.
  


18             I did some rough calculations here.
  


19   Mr. Gookin had in his report that the teamsters would
  


20   carry loads at 250 bucks a ton across the California
  


21   desert.  Just assuming you were using the teamsters and
  


22   your boat weighed 100 to 200 pounds, you know, you're
  


23   looking at something like 1,250 or 300.
  


24             Very likely they took the train back and that
  


25   was part of their luggage that they took back, threw it
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 1   on a car like people would transport horses and things
  


 2   on rail.  So, again, it's the cost of a pelt.  So now
  


 3   you've got three pelts you need to get to break even if
  


 4   you're bringing your boat home.
  


 5       Q.    So Mr. Gookin's analysis looked at the cost
  


 6   of a canoe getting shipped from Chicago and compared
  


 7   that to transportation costs of other methods, like
  


 8   rail or wagon?
  


 9       A.    Not specifically, but he had those kinds of
  


10   costs in there.
  


11       Q.    But he didn't consider the value you can get
  


12   for your load after using your boat on the river?
  


13       A.    That's the biggest difference.
  


14       Q.    And he didn't consider building a boat
  


15   yourself as opposed to getting it shipped?
  


16       A.    In his report he describes getting it
  


17   shipped.  I don't know that -- I don't recall him
  


18   saying anything about building a boat.
  


19       Q.    So the economics are completely different if
  


20   you factor in some of those other areas?
  


21       A.    That's correct.
  


22       Q.    And you're not relying on the economic
  


23   calculator.  It's what the Day brothers said in their
  


24   own account; is that right?
  


25       A.    You're using both.
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 1                  CHAIRMAN NOBLE:  You know, we're right
  


 2   on the nose.  Let's adjourn for lunch, and we'll be
  


 3   back at 1:30 or 1:15.  Tell you what, let's make it
  


 4   1:15 so we get a full 90 minutes for lunch or whatever.
  


 5                  (A lunch recess was taken from
  


 6   11:45 a.m. to 1:17 p.m.)
  


 7                  MR. SLADE:  Okay, we're back, and a
  


 8   couple housekeeping things before we move on.  I had
  


 9   previously stated the wrong Evidence Item number for
  


10   the PowerPoint that we're currently going over, and
  


11   that evidence number should be C053 --
  


12                  CHAIRMAN NOBLE:  Thank you.
  


13                  MR. SLADE:  -- Part 385.
  


14                  CHAIRMAN NOBLE:  I was on 54.
  


15                  MR. SLADE:  Well, I could give you an
  


16   explanation for that, but I won't get into that.
  


17                  MR. SPARKS:  No whimpering on the
  


18   record.
  


19                  MR. SLADE:  We try to anticipate these,
  


20   and our anticipation was wrong.
  


21                  DIRECTOR MEHNERT:  It will always be
  


22   wrong.  I'll change it.
  


23                  MR. SLADE:  George threw us for a loop.
  


24                  And we also had a couple of other items
  


25   that were mentioned, and I would like to add evidence
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 1   numbers to those.  The bridge that was built over the
  


 2   Gila in 1885 by redwood logs is from the Arizona
  


 3   Transportation History, December 2007 [sic].  That's
  


 4   Evidence Item C040 Part B, and that's Page 21 of that.
  


 5   And then the Burch account that has the Logan detailed
  


 6   description that, Jon, you were going over is Evidence
  


 7   Item C018 Part 196.
  


 8                  MR. SPARKS:  Do you have a date on that,
  


 9   Counsel?
  


10                  MR. SLADE:  For the Logan trip?
  


11                  MR. SPARKS:  No, for the report that you
  


12   just gave us.
  


13                  MR. SLADE:  2011 is the report.
  


14                  MR. SPARKS:  Okay.  Thank you.
  


15   BY MR. SLADE:
  


16       Q.    And we're back on Slide 31, where we left
  


17   off.  So go ahead, Jon.
  


18       A.    I think we're mostly done here with this
  


19   slide.  I just wanted to clarify a couple items here.
  


20   May have been getting a little fuzzy here before lunch.
  


21             The 8 to $20 per pelt value is a value that a
  


22   trapper gave in a news article that we'll talk about
  


23   later.  It's one of the newer accounts we just found.
  


24   If you inflate that using the Consumer Price Index, you
  


25   come up in 2015 dollars at 192 to $479 per pelt.
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 1             Similarly, in the Hamilton account, which was
  


 2   from 1879, if you inflate a $10 value there starting in
  


 3   1913, you get $239.  When I said at some point that the
  


 4   value of 250 pelts would have been 2,000 to $10,000
  


 5   using that 8 to $20 per pelt value, that's in 1894
  


 6   dollars.  If you inflate that, the $10,000 or the upper
  


 7   end of that would be basically times 239.  So that
  


 8   would be, what, $239,000.  So it's a lot of money on
  


 9   the table there.  I just wanted to clarify which dates
  


10   were associated with which dollar values.
  


11       Q.    So the Day brothers said that they earned a
  


12   remunerative profit from trapping, and you went back
  


13   and took a look at the economics that are associated
  


14   with that, and not only did you confirm that that was
  


15   possible, but that the profit would have been
  


16   significant?
  


17       A.    It certainly would have been enough to pay
  


18   for their boat and buy them some beans for the trip
  


19   down and a plane ticket -- or a train ticket back.
  


20       Q.    And plenty left over after that?
  


21       A.    Yeah, we don't know exactly how many pelts
  


22   they got, but we do know they had a boat load when
  


23   they got to Yuma.  So it seemed, without a doubt, that
  


24   they made money doing it.  They went back and did it
  


25   again.
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 1             So the other way to check these economic
  


 2   predictions about what could and couldn't be
  


 3   profitable, not to mention the fact that people were,
  


 4   in fact, still continuing to harvest beaver and other
  


 5   furs well after the 1850 date that we heard from
  


 6   Dr. Newell -- in Arizona they were doing it after that
  


 7   time period. -- is just to look at the reality.
  


 8             So when you come from a geology background,
  


 9   models are great, but it's always nice to go look at
  


10   the ground.  And the ground, if you will, and
  


11   metaphorically speaking here, is that the Day brothers
  


12   went out and did it at least five times, and they
  


13   expected to do it again.  I guess that would tell you
  


14   something that they thought that it was worth their
  


15   time.
  


16             There were other trappers.  We have the new
  


17   account from 1894.  Previously we had talked about
  


18   Fogel and Gireaux in 1931.  So even some years later,
  


19   that one on the Verde, people were still finding
  


20   reasons to go out and trap using boats.
  


21             And as you mentioned earlier in your point
  


22   here in my last bullet, is that those early trappers
  


23   that came through, the James Ohio Pattie and some of
  


24   those folks of similar ilk, were based out of Taos,
  


25   unlike these later ones, who were living here in
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 1   Arizona, which made the logistics of their trip
  


 2   different.
  


 3             And that's really all I wanted to say about
  


 4   the economic analyses, and now I want to go back to
  


 5   continuing on with the historical boating accounts.
  


 6             And, again, I'm trying to limit my discussion
  


 7   here to just items that were brought up contrary or in
  


 8   rebuttal to my earlier presentation.  So I'm not saying
  


 9   everything there is to know and, again, once again, I
  


10   would encourage the Commissioners and their counsel to
  


11   go back and look at the news accounts and the stories
  


12   themselves and parse through there and look at these
  


13   details.
  


14             The next account I want to talk about is the
  


15   Hudson Reservoir & Irrigation Company.  You can see in
  


16   blue there I've made some corrections, based on some
  


17   comments that were made.  Mr. Gookin was correct, and I
  


18   believe it was him, or maybe it was multiple parties,
  


19   that it was not the Hudson River Company.  It was
  


20   Hudson Reservoir Company.  I think that probably belies
  


21   my roots.  I'm from upstate New York and thinking about
  


22   the Hudson River from many, many decades ago.
  


23             And, also, the trip, because of the date of
  


24   the news article, did probably begin in May.  Although,
  


25   the article says that they're continuing on to do work
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 1   in the future to finish up, and that would have been in
  


 2   June, as we originally reported.  So it probably does
  


 3   span a bit of May there.  So I made that correction,
  


 4   those corrections, to this slide as well.
  


 5             And we did have some disputing testimony
  


 6   here, one from Mr. Gookin that suggested that this trip
  


 7   occurred on Tonto Creek.  None of the other experts
  


 8   reached that conclusion, perhaps because the title of
  


 9   the article is "Survey of Salt River Through the
  


10   Canyon."  So we assume that the title of the article is
  


11   correct.
  


12             Some of the confusion results from the fact
  


13   that they describe the location of where these
  


14   surveyors were working out of their boats as between
  


15   the diversion dam and the exit of the river from the
  


16   Tonto Basin.
  


17             Well, first of all, that would necessarily
  


18   describe the Salt, not the Tonto Creek.  But it creates
  


19   a little bit of confusion.  Dr. Livingston [sic] was
  


20   suggesting that this trip was on Segment 3, not
  


21   Segment 4.  And it's pretty clear to me that it was, in
  


22   fact, on Segment 4.  If you haven't spent much time on
  


23   the river, I can see how you might become confusing,
  


24   because some of the description in the news article is
  


25   a little bit confusing.  But to conclude that it was in
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 1   the area that's now underneath Lake Roosevelt in
  


 2   Segment 3, there's some problems with that.
  


 3             One is the location of this diversion dam.
  


 4   It describes the diversion dam as being 18 miles from
  


 5   where the river exits the Tonto Basin, and I can't pin
  


 6   that down to where that might be.  There was a
  


 7   diversion dam built later on Roosevelt, but it's
  


 8   certainly not 18 miles from where the river exits the
  


 9   canyons.  It's about 13 miles from where the river
  


10   enters the canyons downstream, but not exiting.
  


11             Furthermore, I don't think that dam was there
  


12   at that time, and it probably would not have been
  


13   familiar to the readers of the Republic, the
  


14   Republican.  That would probably be the Arizona Dam
  


15   location that they would be most familiar with.
  


16   However, it's more than 18 miles from that dam up to
  


17   the end of the canyon.  So that, like I say, creates a
  


18   little bit of confusion.
  


19             But there were some other clues in the
  


20   description.  So they describe their boating, and,
  


21   basically, the article is about why they're late, why
  


22   they've not finished their survey.  And they describe
  


23   the place where they had -- one of the boats had hit
  


24   some rocks and had been damaged, and they called it
  


25   nearly unserviceable, which I read as being still
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 1   usable, but it got banged up a little bit.  And that,
  


 2   again, is not that unusual in boating.
  


 3             But they describe the reach that they're
  


 4   working on as a canyon with precipitous sides.  That
  


 5   certainly does not fit the Tonto Basin, and anyone
  


 6   who's looked at a map or been up there would agree that
  


 7   precipitous describes Segment 4, not the lower part of
  


 8   Segment 3.
  


 9             It also says that it took them five hours to
  


10   find a flat spot to camp, and they actually had to
  


11   climb up a little bit to do that.  And there's no place
  


12   in the lower end of Segment 5 -- or Segment 3, I'm
  


13   sorry, where that would fit the description.  So
  


14   clearly they were in some kind of a canyon, and that
  


15   describes Segment 4.
  


16             And the last line of the report says that the
  


17   survey would be completed to the basin by June 8th.
  


18   And if they were in the basin, it would make no sense
  


19   to complete it to the basin.
  


20             Another side note there is that they were
  


21   using boats.  So this segment -- this portion of the
  


22   Salt River is one that we've seen a lot of pictures of.
  


23   Dr. Mussetter and Dr. Livingston [sic] brought a number
  


24   of pictures.  It's that confluence area where Tonto
  


25   comes in, and we have had some discussions about
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 1   whether that's braided or multiple channel and whatnot.
  


 2   And we've heard the opinion advanced that, no, it's
  


 3   really shallow, and it would be difficult to get a boat
  


 4   through.  And yet we see in this May-June time period,
  


 5   which is not particularly a high part of the flow year,
  


 6   that they needed to use a boat.
  


 7             And I don't know how many other folks have
  


 8   used a boat to try to do a survey, but it's not a
  


 9   simple task.  I would assume Bob's done that, from his
  


10   work on Rio Grande and other rivers.  I have.  It's
  


11   very difficult to hold position in a boat on a flowing
  


12   river.  And if you have any other opportunity to get
  


13   across the river without using a boat, that's the way
  


14   to do the survey.
  


15             In fact, the first time I was on the Salt
  


16   River, I was working for SRP, doing my Master's thesis,
  


17   working in advance of that in Segment 3, upstream of
  


18   the 288 bridge, and we were -- and that's exactly what
  


19   we were doing.  We were surveying cross sections of the
  


20   river.  And we swam, we waded, we did anything but try
  


21   to have to sit in a boat to try to hold position on a
  


22   flowing river, unless you've got a motor in hand.  Even
  


23   then, it's quite difficult; but being self-propelled,
  


24   it's quite a task.
  


25             So, clearly, the river was deep enough for
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 1   boats and deep enough that they probably did not have
  


 2   an alternative to using boats.  And that, again, is in
  


 3   that reach that's previously been described as too
  


 4   shallow to boat or too braided to boat or too rocky to
  


 5   boat.  So I don't think that kind of fits with what
  


 6   they were doing.
  


 7             Another criticism of this trip was that the
  


 8   boat was damaged; therefore, it was unsuccessful.  But,
  


 9   in fact, the account says that it was nearly
  


10   unserviceable, and they had other boats and they
  


11   continued on and they completed their survey using the
  


12   boats.
  


13             So completion, in my mind, equals success.
  


14   And to say that because a boat was damaged means that
  


15   it does not count as a successful trip is kind of
  


16   like saying, well, if I was on my way to market in my
  


17   car and I had a fender-bender at the end of my
  


18   driveway, but still continued on to the market in my
  


19   car, that the roads I took weren't drivable.  That's --
  


20   you're still going.  Accidents happen, and they moved
  


21   on.
  


22       Q.    It said that two ribs of the boat were
  


23   damaged --
  


24       A.    Right.
  


25       Q.    -- is that right?
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 1       A.    Yeah.
  


 2       Q.    How many ribs are in a boat?
  


 3       A.    Depends on the boat, but, you know, it could
  


 4   be 10, could be 20, depending on the length of the
  


 5   boat.  Could be more.
  


 6       Q.    And I think you've said a couple times
  


 7   Dr. Livingston.  When you've said that, do you mean
  


 8   Dr. Littlefield?
  


 9       A.    I'm sorry.  Yes.
  


10       Q.    That's okay.
  


11                  CHAIRMAN NOBLE:  I presumed.
  


12                  MR. SPARKS:  That's when you met him in
  


13   Africa.
  


14                  THE WITNESS:  That's right.
  


15                  MR. SPARKS:  That was the other one.
  


16                  THE WITNESS:  That was a different Salt
  


17   River.
  


18                  MR. SPARKS:  Yeah.
  


19                  THE WITNESS:  Not the one we're
  


20   testifying about, nor the one in Kentucky.
  


21                  Thank you for correcting me on that.
  


22                  Whether it occurred in May or June is
  


23   really not significant.  We do have some flow rate data
  


24   from 1893.  We have the max, the min, the maximum, the
  


25   minimum, and the mean flow they were published by A.P.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 21      05/17/2016 4616


  


 1   Davis in 1903.  I believe that's in the record.  I
  


 2   don't have the evidence number.  I know other experts
  


 3   have cited to that document.  Mr. Gookin was one, and
  


 4   he reports that in May 1893, for the gage at the
  


 5   Roosevelt dam site, the maximum was 1,500, the minimum
  


 6   was 257, and the mean was 602.  And in the month of
  


 7   June 1893, the maximum was 222 cfs, the minimum of
  


 8   93 cfs, and a mean of 143 cfs.  So 143 cfs is below the
  


 9   10 percent flow duration, I believe.  Clearly, these
  


10   were not high flow rates, and yet they still found it
  


11   necessary to use boats.
  


12                  So the important points here is, this
  


13   was a different type of commercial boat use.  It was at
  


14   the low flow period of year.  It's an account that was
  


15   not found by anyone but our side.  And the river was
  


16   deep enough to require boats, and those boats were
  


17   canvas-ribbed boats.
  


18                  The next slide is 31.  34, sorry, and I
  


19   just want to say a word about this.  This is the
  


20   Robinson account.  When we reported on this, this was
  


21   another account that was referenced in a later account
  


22   of something else.  It just said that Lieutenant
  


23   Robinson and others had taken a boat from Phoenix to
  


24   Yuma and arrived there, and then it goes on to talk
  


25   about the matter at hand.
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 1                  Just to clarify, Dr. Littlefield had
  


 2   said something about the river, Salt River, not flowing
  


 3   through Bisbee.  I believe that's something we're in
  


 4   consensus on.  I don't believe I ever said that's the
  


 5   case.  The article was from the Bisbee Daily Review,
  


 6   where it's talking about another kind of trip, and it
  


 7   just mentions this Lieutenant Robinson person who had
  


 8   been on the river previously.
  


 9                  The folks ran into trouble in Mexico.
  


10   Had nothing to do with traveling by boat or getting
  


11   down to Yuma.  And that's all that was in there.  I
  


12   just wanted to clarify what, exactly, we said.  We had
  


13   no confusion about where the Salt River was in relation
  


14   to Bisbee or the fact that it was -- any of the streams
  


15   in Bisbee are tributary to the Salt or anything like
  


16   that.  It's just an episode where something didn't make
  


17   the original papers at the time of the original trip.
  


18   The boat trip itself was successful.  Being around
  


19   cannibals in Mexico, not so much.
  


20                  The Adams and Evans account on Slide 35,
  


21   the only things I need to mention there is we had some
  


22   criticism from Dr. Littlefield that this was not a trip
  


23   that occurred on the Salt River.  However, if you look
  


24   at the Phoenix Daily Herald accounts from February 18th
  


25   and February 25th, they have the language saying "They
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 1   will leave tomorrow on the Salt River," and the later
  


 2   article says "Our voyage down the Salt and Gila
  


 3   Rivers."  So they described themselves as being on the
  


 4   Salt River, in contrast to what the testimony was.
  


 5                  Mr. Gookin suggested that this account
  


 6   occurred during a flood.  Once again, there is no
  


 7   account -- no description in the accounts themselves of
  


 8   anything to do with flood or high water, nothing about
  


 9   flood conditions or anything related to the hazards of
  


10   being in floods.  It reports that there was a flood in
  


11   January of that year, but their trip occurred,
  


12   actually, in February.
  


13                  Again, we look at the A.P. Davis report
  


14   I just mentioned a minute ago.  It says that in
  


15   February the average flow rate was 3,061 cfs, which
  


16   is above the annual median and the average for
  


17   February and about equal to the average March, and but
  


18   had a minimum flow rate during that month of 951 cfs,
  


19   which, of course, is well within that range of
  


20   ordinary.
  


21                  Yeah, there was a flood on the Salt
  


22   before they got to Phoenix in January, but that was
  


23   weeks before they started on their Salt portion of the
  


24   journey.  So not a flood; well within the range of
  


25   ordinary.
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 1                  Also, I think Mr. Gookin said in his
  


 2   testimony that I had testified that January and
  


 3   February are low flow months.  And if I did, I
  


 4   misspoke.  I don't remember saying that.  I believe
  


 5   I said the exact opposite of that.  The important
  


 6   points with this trip are, basically, that a trip
  


 7   occurred, it was a success, and it constituted travel
  


 8   on the water.
  


 9                  The next account I want to talk about is
  


10   hauling freight up to Roosevelt, as it was titled
  


11   previously.  This was an account where, after the
  


12   floods of early February in 1905, the road up to
  


13   Roosevelt Dam had been damaged, and as an alternative,
  


14   they were hauling materials to the dam via pack train,
  


15   which would be a chain of mules, basically, or up the
  


16   river in a boat, and describes that both modes of
  


17   transportation were of little comfort to the travel and
  


18   they were expensive.
  


19   BY MR. SLADE:
  


20       Q.    And this is Slide 36.
  


21       A.    Correct.
  


22             One of the comments that came in rebuttal to
  


23   my original testimony was that the boats were dragged
  


24   and hauled up the river, and that is true.  That's what
  


25   the article says.
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 1             A couple of things we can learn about that.
  


 2   Given the flow rates that were likely during that time
  


 3   of year, it would have been some work to haul them up.
  


 4   And yet we heard from Dr. Newell, in his descriptions
  


 5   of the rivers that he's familiar with in the Southeast,
  


 6   that that's exactly how they went upriver on some of
  


 7   the steeper rivers.  They winched boats up, they hauled
  


 8   with muscle power on ropes, and using all sorts of
  


 9   things to drag these boats upriver.  So that's a fairly
  


10   normal way of getting upstream.  And if you read
  


11   historical accounts of exploration trips on different
  


12   rivers, that's, in fact, what the normal practice was
  


13   on rivers that were steep and had riffles or rapids or
  


14   relatively high velocities.
  


15       Q.    When you say dragged, is that word actually
  


16   used at all in the account?
  


17       A.    No.  It says hauled.
  


18       Q.    Okay.  So do we know if they were dragging
  


19   over a rocky bottom, without floating the boat?
  


20       A.    Oh, it's very unlikely that they were
  


21   dragging on a rocky bottom, given what the flow rates
  


22   were.
  


23       Q.    So what do you mean when you say dragged?
  


24       A.    So what -- typically, in those times when
  


25   they're working boats upriver, is the boat itself would
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 1   stay in the water and they would attach lines,
  


 2   sometimes with poles, push the boat out, pull it up,
  


 3   push it out, pull it up, push it out, pull it up, and
  


 4   work its way up.  Occasionally they would take the boat
  


 5   out of the water and drag it over rocks.
  


 6             Typically, though, if the river were in that
  


 7   sort of condition, they would unload it first before
  


 8   hauling it overland.  And there would be no point in
  


 9   putting materials in a boat and then unloading the
  


10   boat, hauling the boat out, and putting the materials
  


11   back in.  I mean it would be just as simple just to
  


12   haul the materials on land.  So, clearly, there were
  


13   areas where it was easier to put it in the boat than to
  


14   haul it overland, otherwise there would be no point.
  


15             It was a short distance.  About 4 miles is
  


16   the distance that we believe that that occurred from
  


17   where the road came down close up to the damsite.
  


18   Again, there's no distance limitation that I'm aware
  


19   of.
  


20             The things that are interesting to me about
  


21   this trip and how they inform on navigability is, first
  


22   let's talk a little bit about the flow rate.
  


23   Mr. Burtell and Dr. Littlefield suggested that this was
  


24   a trip on a flood.  We know a little bit about the flow
  


25   rates and that this occurred in April of 1905.  The
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 1   flows during April 1905 averaged about 4,000 cfs, which
  


 2   is a little higher than would be the median daily for
  


 3   that segment, but not a flood stage.  The USGS has
  


 4   estimated for us what the frequency of a 2-year flood
  


 5   was in this area, and it's somewhere in the
  


 6   neighborhood of about 14,000 cfs.  So the average flow
  


 7   was about 4,000, and the 2-year flood was about 14,000.
  


 8   So we have quite a bit of distance discharge-wise to
  


 9   get up to that 2-year rate.
  


10             We've heard testimony in these hearings, on
  


11   this river and others, that the bankfull discharge or
  


12   the ordinary high water mark for rivers in the West is,
  


13   at minimum, a 2-year, and probably more like a 5-year
  


14   or maybe a 10-year, depending on who was testifying.
  


15   Clearly above the 2-year.
  


16             If the limit of navigability is to the
  


17   ordinary high water mark, and we notice the word
  


18   ordinary in there, and that a 2-year flood is often
  


19   approximate of bankfull or the ordinary high water
  


20   mark, then I think we can use, as a lower end of the
  


21   upper limit, the 2-year flood.
  


22             This event, whatever else it was, occurred on
  


23   discharges that were below that threshold and,
  


24   therefore, probably were not -- that they were not in
  


25   flood condition.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 21      05/17/2016 4623


  


 1       Q.    Just to be clear, Jon, when the Court in
  


 2   Winkleman used the word ordinary, you're taking that to
  


 3   mean, generally, a flood is not the ordinary condition,
  


 4   and a flood begins at the 2-year mark, which would be,
  


 5   for this area, 14,000 cfs and above?
  


 6       A.    The definition of a flood is inundation of
  


 7   areas not normally inundated.  So ordinarily and
  


 8   normally, in my mind, mean the same kind of thing.  In
  


 9   most of the navigability work that we've done, the
  


10   boundary of the limit of the claim on a navigable river
  


11   is to the ordinary high water mark.
  


12             Again, there's this confluence -- no pun
  


13   intended. -- of these words to describe what's the
  


14   limit of ordinary.  And I think at the lower end of the
  


15   upper limit would be about a 2-year event.
  


16             I'm letting you process that.
  


17             Good?
  


18             Okay.
  


19             Mr. Burtell testified that the period from
  


20   February 3rd to April 24th had an average flow rate of
  


21   8,900 cfs.  That's true; but as I mentioned, the number
  


22   just for April, when these articles are written about,
  


23   are lower than that, and the average is about
  


24   4,000 cfs.  And, again, this is in Segment 4 and not in
  


25   the Segment 1 through 3 that Mr. Burtell was looking
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 1   at.  So, yes, it was somewhat high water, but not
  


 2   flood.
  


 3             So the important points about this story is
  


 4   there were these boats that were being used to haul
  


 5   goods to the dam, and it makes you ask yourself why
  


 6   were there boats there if this river ordinarily
  


 7   couldn't be used for transporting, and why would
  


 8   somebody suggest that, oh, my goodness, we have boats;
  


 9   we should haul goods in them.
  


10             It also says some things about what the
  


11   condition of the river would look like at 4,000 or even
  


12   at 8,900 cfs.  I've been on the river at 4,000 cfs in
  


13   Segments 2 and 3, and it gets pretty bouncy above
  


14   4,000 cfs.  So, clearly, that Segment 4 must have
  


15   looked less bouncy, more calm, enough that people
  


16   thought, yeah, I can put a boat in there, load it up
  


17   with materials that are vital and worth something, and
  


18   drag them up the side of the river or float them up the
  


19   side of the river.  So it must have been not a
  


20   threatening situation for them to have chose to do
  


21   that, because there were alternatives.
  


22             You don't get the sense, in reading this line
  


23   or two in this article, that someone's saying, oh, my
  


24   goodness, this is the most unusual thing that's ever
  


25   happened, someone's using boats.  It kind of mentions
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 1   it in passing, as one of the alternatives; but it also
  


 2   says it's little comfort or hard work and expensive,
  


 3   which, again, suggests why maybe these modes of
  


 4   transport were not frequently used.  It's difficult to
  


 5   take a boat upriver, and if you've got another way to
  


 6   do it, you would probably take advantage of that.
  


 7       Q.    Do we have any more information about how
  


 8   many trips were taken to haul freight up to Roosevelt?
  


 9       A.    We did a little bit of looking for that, and
  


10   we were unable to find anything.
  


11       Q.    Okay.  So consistent with what you said,
  


12   which is where did they get these boats, is it possible
  


13   that trips were taken previously that we don't know
  


14   about, and that's where these boats may have come from?
  


15       A.    It's hard to testify about what I don't know
  


16   about.  So I don't know.  There were boats there, and
  


17   they seemed to be suitable for hauling materials.  Kind
  


18   of suggests that somebody was using boats up there to
  


19   haul materials.
  


20             The next account that I want to speak about
  


21   is the Thorpe and Crawford from 1910, in June of 1910.
  


22   These folks took an ordinary rowboat, and they
  


23   apparently modified it to add some additional bottoms
  


24   to it, make it a little more durable, and they took it
  


25   from Roosevelt Dam down to Granite Reef Dam, and there
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 1   on got on the canals.
  


 2             Some of the criticisms we've heard on this is
  


 3   that their trip did not include Segment 6, came from
  


 4   Mr. Gookin.  They turned off at -- and said that they
  


 5   had turned off at Arizona Dam.
  


 6             First of all, Arizona Dam is in Segment 6;
  


 7   but, actually, they turned off at Granite Reef Dam,
  


 8   also in Segment 6, a little less of it.  So they did do
  


 9   a portion of Segment 6.  Not all of it, but they did do
  


10   a portion of it.
  


11             Other criticisms, they said that they
  


12   included portaging and dragging; and that is true.
  


13   Difficulty, however, does not preclude navigability.
  


14             And I would point out that we do know the
  


15   flow rate for this trip, because there was a gage at
  


16   McDowell.  The Salt River at McDowell gage recorded
  


17   140 cfs, which is well below the 10 percent flow
  


18   duration.  So it is outside the ordinary range on the
  


19   low end.  So they were out there in unusually low
  


20   conditions, and they still managed to boat, albeit with
  


21   some dragging and portaging this nonriver boat down the
  


22   river.
  


23             Mr. Gookin also testified that the boat was
  


24   wrecked.  Not so.  They finished their trip.  It was
  


25   still in serviceable condition.  The article describes
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 1   it as being in a delipidated condition, which, to me,
  


 2   is one of those words of -- we see in those old-time
  


 3   newspapers.  The details that they described give some
  


 4   clarity to what dilapidated might have meant and said
  


 5   that one of the three bottoms was worn through.
  


 6             If you recall talking to Brad Dimock, I
  


 7   believe he testified in this, or perhaps it was another
  


 8   conversation that he and I had.  He said that that was
  


 9   fairly common for river boaters at the time,
  


10   boat-makers, is to put on additional bottoms as
  


11   protection when they're going down rocky rivers, and so
  


12   it was kind of a sacrificial sort of thing.  But the
  


13   bottom line is the boat and the boaters reached their
  


14   destination.
  


15             Mr. Gookin also testified that the boaters
  


16   walked out barely alive.  Actually, their comment at
  


17   the end of their trip, which they say they completed
  


18   successfully, says they were well-pleased with their
  


19   adventure.  Well-pleased with their adventure is
  


20   somewhat different, in any mind, from being barely
  


21   alive.
  


22             Another criticism, they said the account was
  


23   called a first descent.  As I've noted before, first
  


24   descents are often in dispute.  What I took that to
  


25   mean was that this was the first trip from Lake
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 1   Roosevelt to Mesa, because the article also mentions
  


 2   that there were at least two other trips, but to Mesa
  


 3   it is the first.
  


 4             So I don't think that even they were confused
  


 5   about whether it was a first descent or not.  And
  


 6   whether it was the first, the fifth, or the 101st
  


 7   really makes no difference to the facts of the story
  


 8   and what they accomplished.
  


 9             We heard testimony that the trip was a
  


10   failure.  However, the contemporary observers, the
  


11   boaters themselves, said that they were well-pleased
  


12   with their adventure.
  


13             Mr. Gookin also testified that the trip was
  


14   uneconomical, therefore a failure, because it could not
  


15   compete with the stage and that walking was faster.
  


16             That was, in fact, their testimony, that --
  


17   or the editor who wrote the article said that they
  


18   weren't going to go into competition with the stage and
  


19   that walking was faster.  So that is a true statement.
  


20   However, the speed of the trip I think is irrelevant to
  


21   whether you can boat it or not.  It may factor into why
  


22   you choose one mode of transportation over another, and
  


23   if speed is of the essence, then you might take the
  


24   speedier trip.
  


25       Q.    For example, like with the hauling the boats
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 1   up to Roosevelt, you probably could have walked the
  


 2   four miles faster; but if you had to carry cargo and
  


 3   you had to carry a lot of it, then using a boat was a
  


 4   better method at that point?
  


 5       A.    Yes, I think for that particular example.
  


 6   And I went through in my boating presentation, and I
  


 7   won't repeat all those reasons, but there are lots of
  


 8   reasons to choose to boat or to not to boat, some of
  


 9   which have to do with the condition of the river and
  


10   whether it's boatable or not, but some have very little
  


11   to do with whether it was boatable or not.
  


12             The important point here is that 140 cfs,
  


13   below the ordinary range, people were able to boat it
  


14   in what sounds like somewhat a heavy boat.  An ordinary
  


15   rowboat, had they picked a more river-worthy craft,
  


16   they probably would have done better.
  


17             And, also, we note that when they got on the
  


18   canals, they had to stop their trip at the canal gates,
  


19   which, again, if you're seaming all of these different
  


20   trips together and you're suggesting that, say, the Day
  


21   brothers traveled the canals, we have yet another
  


22   account that folks tried to boat on the canals, and
  


23   they had issues when they got to the features along the
  


24   canals.
  


25             There's another statement in there that kind


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 21      05/17/2016 4630


  


 1   of intrigues me when they talk about the falls this
  


 2   side of Mormon Flat.  In Logan's diary from the Burch
  


 3   trip, he says that these rapids -- he called them
  


 4   falls, and he said they ran them all and they never
  


 5   found any kind of falls that was an obstacle.  They ran
  


 6   everything.  In fact, when they got to the lower part,
  


 7   he describes less and less, as if it had become routine
  


 8   by that time.
  


 9             And if we look at Slide 67 in Dr. Mussetter's
  


10   presentation, his PowerPoint, he's got a detailed topo
  


11   map of the area under Saguaro Reservoir, a portion of
  


12   it anyways, which extends up to Mormon Flat, and there
  


13   are no falls or rapids that are visible in the topo.
  


14   And the same thing we see on any of the other
  


15   historical topo for that reach as well.  We don't see
  


16   any falls designated or anything that looks like it
  


17   could be falls.
  


18             The last of the accounts that were discussed
  


19   by other experts are the Ensign and Scott trip, and
  


20   you'll see in blue here that the trip likely may have
  


21   been in May, as opposed to the June time when it was
  


22   reported.  And I think that's a legitimate criticism of
  


23   what I presented earlier.  Could well have been in May.
  


24   I'm not sure it matters much for the conditions that
  


25   they encountered, given that they're in a
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 1   post-Roosevelt condition of releases.
  


 2             So, again, we heard some other criticisms.
  


 3   One was that the trip didn't occur on Segment 6.  And,
  


 4   again, these folks left the river to Granite Reef Dam,
  


 5   which is several miles into Segment 6.  So, yes, in
  


 6   fact, they did get on Segment 6.
  


 7             Mr. Gookin suggested the trip occurred at
  


 8   very high flow.  The guys, the travelers themselves, in
  


 9   their diary and account, don't say anything about high
  


10   flow.  He suggested that the releases would have been
  


11   very high.
  


12             Unfortunately, we don't have information from
  


13   SRP that says what the releases were.  So that probably
  


14   could answer the question definitively.  Typically, the
  


15   releases are what's required downstream and no more,
  


16   because they're in the business of storing water.  And
  


17   if we look at the long-term records from below Stewart
  


18   Mountain Dam in the modern period, we see that the
  


19   releases in that time period range between 700 to
  


20   1,200 cfs when they're releasing.
  


21             It's unlikely that they were releasing
  


22   greater than the capacity of Granite Reef Dam, given
  


23   the water agreements that were in place, and that
  


24   diversion has the capacity of about 1,600 cfs.  So that
  


25   might be the upper limit of what might have been
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 1   released during that time period that this trip
  


 2   occurred.
  


 3             We heard criticisms that their trip included
  


 4   portages.  Yes, they portaged a few rapids.  They tried
  


 5   a few and they had some -- they tipped over a couple of
  


 6   times.  They got wet.  They got back in their boats.
  


 7   They continued on down.  And there were a couple of
  


 8   rapids on that first day where they said they portaged
  


 9   a few, and that's also a very common river experience.
  


10   If you've ever been on a river trip and you hit some
  


11   rapids and you get dipped, you get up to the next one,
  


12   you think twice before jumping in.  But then you go on
  


13   a little bit and you gain a little more experience and
  


14   you do that less.  And, in fact, that's the experience
  


15   described in their account of their trip.
  


16             Day three, they specifically mention that
  


17   they had no portages, and that included the reach that
  


18   had the falls this side of Mormon Flat that was
  


19   mentioned in several other trips.  So whatever those
  


20   falls were, these folks managed to boat it
  


21   successfully.
  


22             The number of trips that are actually
  


23   recorded are two on the river itself.  And they report
  


24   that they lost no gear, and that's an important thing
  


25   in the context of some of the other accounts that we've
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 1   talked about where there's been some suggestion the
  


 2   trip was not successful because they lost some gear or
  


 3   all of their gear and their rifles or ammunition or
  


 4   whatever it might be.
  


 5             These folks were smart enough to tie their
  


 6   stuff in, and that's a common -- that's what good river
  


 7   runners do.  In fact, the only time they had a problem
  


 8   is when they got to the canals.  So they were on the
  


 9   Arizona Canal, it said, and they hadn't tied their
  


10   stuff down.  They got to a crossing, and getting in and
  


11   out of their boat, they tipped it over and they spent
  


12   quite a bit of time retrieving their gear out of the
  


13   canal that had fallen in.  Flipped themselves.  They
  


14   didn't lose any gear.  They had no injuries.  That's
  


15   just normal river stuff.
  


16       Q.    Jon, they used a canoe in this trip, correct?
  


17       A.    Yes.
  


18       Q.    How would their experience change, perhaps,
  


19   if they had a bigger boat, based on what you know about
  


20   moving down a river in various size of boats?
  


21       A.    Well, there's always a trade-off.  So wider
  


22   boats tend to be more stable.  If they had a
  


23   well-designed bigger boat, that could have made it
  


24   easier for them.  They would have drew less water.
  


25   Sometimes bigger boats can be less maneuverable, so you
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 1   might find it more difficult or require more skill to
  


 2   get around whatever obstacles might be in your way.
  


 3             So there are some tradeoffs.  That depends on
  


 4   how much you're carrying, what kinds of boats you're
  


 5   used to navigating with, how maneuverable you want your
  


 6   boat to be.
  


 7             It does say that they built this boat
  


 8   specially for this trip or had it built specially for
  


 9   this trip, which is actually -- if you studied the
  


10   history of river-running, that's exactly what happens.
  


11   People modify boats to fit the rivers that they work
  


12   on.
  


13             If you look at the history of birchbark
  


14   canoes, for instance, the birchbark canoes have
  


15   subtle variations in them, that a canoe is a canoe is a
  


16   canoe; but you can make design changes that make it
  


17   either more maneuverable, carry more load, easier
  


18   portage, et cetera.  So making those kinds of
  


19   modifications is a very normal river-running sort of
  


20   thing to do.
  


21       Q.    And this was Herbert Ensign and Donald
  


22   Scott's first time for them, that we know of?
  


23       A.    It may have been.  I don't recall that fact.
  


24   I would have to look back at the article, but I don't
  


25   believe that they mentioned having done it before.  I
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 1   know that the editor of one of the articles suggested
  


 2   that based on their experience, they would expect a lot
  


 3   more people to go out and want to do that trip.
  


 4             And, in fact, certainly in the modern era,
  


 5   that's certainly true; that people go out and do the
  


 6   Upper Salt River above this reach -- this reach is now
  


 7   inundated. -- as much as they can.
  


 8             There's also a criticism that this account
  


 9   did not occur in the ordinary condition of the river.
  


10   One, because it was on a release; and, again, we don't
  


11   know the exact amount of the release.  The likely
  


12   amount of the releases would have been well within the
  


13   ordinary range of flows that occurred seasonally.  It
  


14   might not have been on the exact season that would have
  


15   occurred prior to Roosevelt existing, but it would have
  


16   been the same flow rate, so within the same range of
  


17   flow rates.
  


18             Whether the river itself looks substantively
  


19   different downstream of Roosevelt because of the
  


20   impoundment is very unlikely.  We don't see in their
  


21   descriptions anything that sounds substantively
  


22   different than what the other folks who did it prior to
  


23   Roosevelt encountered.  They encountered rapids, steep
  


24   cliffs, beautiful scenery, some rapids that were harder
  


25   to run, other rapids that weren't.
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 1             This is 1919.  The Roosevelt Dam had only
  


 2   been closed less than a decade earlier.  The likelihood
  


 3   that the amount of change that would have occurred is
  


 4   very low, particularly given the fact that this is in a
  


 5   bedrock canyon, bedrock on both sides, bedrock likely
  


 6   exposed very close to the bed of the channel, and the
  


 7   distance that any impact would have occurred would have
  


 8   been very limited at this point to very close to the
  


 9   dam.
  


10             So it's unlikely, in that kind of a river
  


11   environment, we would see much change, and certainly
  


12   not that close in history relative to when it occurred
  


13   and when the dam was closed.
  


14             There's some suggestion that, well, the flood
  


15   threat was removed by the dam and that made it easier
  


16   for them to boat.  This time of year there isn't much
  


17   of a flood threat on the Salt River below Roosevelt --
  


18   or above Roosevelt.  It's just not the right season for
  


19   that sort of thing.  I know of no trips that have been
  


20   permanently stopped by floods in any of the modern
  


21   record.  Floods come up, people pull to the side.  If
  


22   it's big enough, they wait it out; and if they're small
  


23   enough, they ride it out.
  


24             The idea that they would have not made the
  


25   trip because of the fear of a flood, there's just
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 1   nothing in the article, there's nothing in the record
  


 2   that suggests that.
  


 3             Again, the boaters themselves, unlike the
  


 4   testimony we hear to the contrary, considered the trip
  


 5   a success and they called it a veritable classic, and
  


 6   that the editor thought it would inspire many more
  


 7   trips.
  


 8             There's criticism that this trip was
  


 9   recreational.  And it indeed does sound like a
  


10   recreational episode of travel on the river, to which I
  


11   would basically respond so what.  It was a wooden canoe
  


12   that was taken down the river.  And whether you load
  


13   your canoe with people or you load it with mail, it's
  


14   still a boat going down the river, and the fact that it
  


15   was there, done successfully, to me, indicates
  


16   susceptibility.
  


17             So what are the important points, what do we
  


18   learn?  They have a nice day-by-day log of what they
  


19   did.  They describe on day one they went from the dam
  


20   to about 3 point miles downstream, to the point where
  


21   the road leaves the river.  And you can go look on
  


22   Google Earth and figure out where that place is.  In
  


23   that time they had two flips and they portaged a few
  


24   others, and that probably slowed them down a little bit
  


25   and made them cautious.  I guess that was their
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 1   learning day.
  


 2             Later in the article they describe they shot
  


 3   many perilous rapids, which is an indication of the
  


 4   kind of language that's used in accounts of the time.
  


 5   So they didn't portage them all and even some that they
  


 6   considered to have some level of danger associated with
  


 7   them.
  


 8             Also it's important, about day one, is, after
  


 9   these flips the road was still there.  If they felt
  


10   like they were getting into something that was over
  


11   their heads or dangerous, they could have bailed at
  


12   that point.  And they didn't.  They elected to continue
  


13   on.
  


14             On day two they got down to Fish Creek, about
  


15   13 miles hence.  They don't mention any portage or
  


16   rapids.
  


17             On day three they got all the way down to
  


18   Granite Reef Dam, 31 miles, no portages required, and
  


19   the reach included the falls, as I mentioned, this side
  


20   of Mormon Flat, mentioned by others.  So, clearly,
  


21   their skills were improving or the river -- those falls
  


22   weren't much to look at at the time they floated it.
  


23   In fact, it even mentions that they night floated the
  


24   last few miles down to Granite Reef.  I've done that
  


25   myself on the modern river, and it's an easy run, even


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 21      05/17/2016 4639


  


 1   in the dark.
  


 2             And then on day four they got on the Arizona
  


 3   Canal, and that's where they had their flip where they
  


 4   had some problems with losing gear.
  


 5             When did it occur?  The article is in -- the
  


 6   28th of June is when it came out.  So before that, we
  


 7   know.  In their article they don't mention anything
  


 8   about cold, and the fact that they flipped and swam a
  


 9   little bit tells you that it probably wasn't during
  


10   winter.  So I would guess they were in May or June, but
  


11   we don't know for sure.
  


12       Q.    So, Jon, this is another account that gives
  


13   some details about the river underneath the dams and
  


14   diversions -- excuse me, the dams and lakes that we
  


15   can't understand today?
  


16       A.    We can't see it today, correct.
  


17       Q.    Can't see it today, okay.
  


18       A.    Yeah.
  


19             So this, combined with the information we got
  


20   from James Logan's account from the Burch trip, give us
  


21   some clue as to what the river experience was like.
  


22   And it sounds to me a lot like Segment 3, before you
  


23   get to the Tonto Basin.
  


24             So then we come across some newer accounts.
  


25   In rereading Dr. Littlefield's 2015 report, on Page 18,
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 1   he cited something where it says he was, quote, to find
  


 2   a way to float logs to Hayden's Ferry via the White and
  


 3   Salt Rivers; this route had previously been navigated
  


 4   by Logan, a Scottish carpenter, who determined this was
  


 5   certainly possible.
  


 6             And it goes on to describe that he had built
  


 7   a boat himself, which would be a thing a carpenter
  


 8   could do, and he went from Fort Apache down to Tempe.
  


 9   He waited for spring runoff, jumped in his boat and
  


10   went on down.  He also notes that there's very little
  


11   timber near the Salt River Canyon and that he was the
  


12   one that had suggested the trip to Hayden.
  


13       Q.    So is this account, as we've read it so far,
  


14   inconsistent with your understanding of where the
  


15   logging trip started with Hayden?
  


16       A.    It's completely consistent with my
  


17   interpretation of where it accounted; that he was a
  


18   carpenter, a logman, if you will, working up in Fort
  


19   Apache and had some association with Mr. Hayden at that
  


20   point, and that's where he was working and that's where
  


21   he came down from.
  


22             Now, he went down through Segment 1, and
  


23   that's quite a feat, knowing what we've heard from Alex
  


24   Mickel and Tyler Williams about the characteristic of
  


25   that feat in a wooden boat.  And I guess from that we
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 1   also learn that maybe wooden boats aren't as fragile as
  


 2   they've been depicted by some of the witnesses.  So,
  


 3   clearly, to get a wooden boat down there, it would take
  


 4   some knocks and some bangs.
  


 5       Q.    And that was a boat that was built up at Fort
  


 6   Apache, right?
  


 7       A.    Right.
  


 8             So I also note the name of Logan pops up
  


 9   again, as one of the members of the Burch enterprise;
  


10   and then that there was also a Logan with the William
  


11   Robinson trip that was mentioned in the Bisbee paper,
  


12   that there's other articles that talk about the two of
  


13   them, Robinson and Logan, going down to Mexico and
  


14   having issues down there.
  


15             So whether it's the same Logan I suppose is a
  


16   matter that people can discuss, if they want; but
  


17   clearly this is a guy who made a successful trip
  


18   through here.  And this is important, because we've
  


19   heard a number of times that saying that there was no
  


20   successful trips through Segment 1 or 2, and here's a
  


21   pre-1873 trip through Segment 2, through the original
  


22   condition of Quartzite Falls, through the Maze, through
  


23   Rock Gardens and Black Rock and the other Class IV's
  


24   that are out there, as well as the Class V's, and
  


25   probably VI's that exist in 1.
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 1       Q.    And it's not in the newspaper, this account?
  


 2       A.    Never made it to the news.  And, again, it
  


 3   was 1873.  There was no Phoenix newspaper at the time.
  


 4   And we just know that it was prior to that time.  So we
  


 5   don't know if there were any newspapers at all.
  


 6       Q.    So we know about this account, am I correct,
  


 7   from Carl Hayden's book about his dad, Charles Hayden?
  


 8       A.    Yes.
  


 9       Q.    And that book is based on Charles Hayden's
  


10   letters and journals; is that your understanding?
  


11       A.    That may be.  I don't recall at this time.
  


12       Q.    So let's just pause here.  We've heard Logan
  


13   a number of times, and we've talked about logging.  The
  


14   first trip is, as we just talked about, Logan building
  


15   a boat up on the White River and coming down to Tempe,
  


16   right?
  


17       A.    Yes.
  


18       Q.    And at that point he suggested to Hayden that
  


19   they try to see if they can get logs from the Upper
  


20   reach, based on your understanding, and bring them down
  


21   to the Phoenix area?
  


22       A.    Yeah, my understanding was that he said
  


23   that -- he suggested that it was possible.
  


24       Q.    And that would be then the Hayden trip that
  


25   occurred in 1873?
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 1       A.    It was inspired by his trip, yes.
  


 2       Q.    And it's your opinion that that trip got
  


 3   caught up or failed in Segment 1 or higher?
  


 4       A.    Correct.
  


 5       Q.    And now we have another trip then in 1885,
  


 6   the Burch trip?
  


 7       A.    Yes.
  


 8       Q.    And there was a Logan on that trip?
  


 9       A.    Yes.
  


10       Q.    Okay.  We don't know if it's the same Logan?
  


11       A.    We do not.  And I may have misspoke earlier
  


12   that we knew that James Logan was this guy, and I may
  


13   have misspoke on that.
  


14       Q.    Either way, there's a Logan on the Burch
  


15   trip?
  


16       A.    That's correct.
  


17       Q.    And that trip doesn't start up at the
  


18   headwaters, but it starts in Segment 3 in the Tonto
  


19   Basin; is that right?
  


20       A.    The Burch trip, yes.
  


21       Q.    Okay.  So is it possible that after getting
  


22   stuck in Segment 1 or up on the White, they decided to
  


23   try it again, with Logan still on that trip, in the
  


24   Tonto Basin?
  


25       A.    If it was the same Logan, yeah, that would be
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 1   the scenario; that clearly they learned from what they
  


 2   had seen before, that it was very difficult on the
  


 3   White and in Segment 1, and they said, well, let's
  


 4   start down here.
  


 5             And you remember at the end of one of the
  


 6   articles, Hayden was quoted as saying that, well, maybe
  


 7   there are logs below the canyons.  And that's, in fact,
  


 8   what Burch found.  He was formerly a sawmill man from
  


 9   the Sierra Anchas.  That, yes, so there were logs and a
  


10   river, and they said, well, let's see if we can get
  


11   them downriver from there.
  


12       Q.    And the Burch trip concluded undisputably,
  


13   were the words, that logs could be floated down from
  


14   that Tonto Basin down to the Phoenix area; is that
  


15   right?
  


16       A.    That was their conclusion, yeah.
  


17       Q.    So by process of elimination, we know that
  


18   it's somewhere above Segment 3 that the logs would have
  


19   potentially gotten caught up from the previous Hayden
  


20   trip?
  


21       A.    Yes.
  


22       Q.    Okay.  And based on where Logan started his
  


23   original trip and based on what Mr. Mickel says, it's
  


24   your opinion that that would have been in Segment 1 or
  


25   the White River?
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 1       A.    Correct.
  


 2       Q.    And then based also on the Burch trip, did
  


 3   they state that the difficulty in getting logs -- after
  


 4   they decided it was the undisputable conclusion that
  


 5   you could float them from the Tonto Basin, the
  


 6   difficulty was getting the logs to the river, which
  


 7   were 10 miles away?
  


 8       A.    Yes.  So the -- actually, I think I put the
  


 9   quote in here.  On Slide 23 it says the main difficulty
  


10   is getting logs to the river.  It's 10 miles from the
  


11   banks.
  


12       Q.    Okay.  And would that be the Sierra Anchas,
  


13   would you think?
  


14       A.    Sounds like it, yes.
  


15       Q.    Okay.  And then -- and that's 1885 that
  


16   that --
  


17       A.    Yes.
  


18       Q.    Okay.  And then we also heard, lastly, that
  


19   the Gila Bridge was built in 1885, and that was made of
  


20   redwood logs that came from California?
  


21       A.    We know it was made of redwood logs.  Could
  


22   have been California.
  


23       Q.    There's no redwood in Arizona?
  


24       A.    None that I'm aware of.
  


25       Q.    Okay.
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 1       A.    Yeah, and I suppose someone's going to ask
  


 2   me, is, well, they didn't, in fact, despite Mr. Burch's
  


 3   conclusion -- I've been asked this question before. --
  


 4   didn't have a commercial log floating exercise after
  


 5   that time period.  And that's true.  So there's no
  


 6   doubt about that.
  


 7             Conditions, like you say, are suggesting --
  


 8   are suggested by this railroad bridge that's been
  


 9   constructed of logs brought in from out of state,
  


10   suggests that there was an alternative source for logs.
  


11   And the fact that they -- the railroad was not there in
  


12   Phoenix at the bottom end and it would have been
  


13   difficult to catch them were complications that didn't
  


14   overcome the ability of the railroad to bring in their
  


15   own logs.  So that was the Logan trip from prior to
  


16   1873.
  


17             I found another account from 1906, July 1906,
  


18   and this is, again, a group of surveyors who were
  


19   working upstream of what's now Lake Roosevelt, near
  


20   Cherry Creek, and it was part of the Globe Power
  


21   Company.  And it mentions that they had lost a boat
  


22   overnight.  So this is a rookie boatman's mistake that
  


23   still happens to this day, in case you didn't read
  


24   about it in the Grand Canyon, stranding a bunch of
  


25   tourists.  All get up in the morning and look at the
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 1   river and think something's different here, and their
  


 2   boat's gone.  And this is what happened.  They had a
  


 3   little storm come up, a small freshet, if you will,
  


 4   certainly not flood stage, but it came up high enough
  


 5   that it lifted their boat and took it on downstream
  


 6   without them.  They didn't tie it off, didn't pull it
  


 7   up high enough, and that's the mistake.
  


 8             So their boat washed away overnight on
  


 9   July 5th.  So sometime in late June they were doing
  


10   this work, and they were going to go out and build a
  


11   new boat to replace the old boat and continue their
  


12   work.  The boat was being used in work conducted by the
  


13   engineers on the river.  There was a reservoir that was
  


14   proposed and a tunnel and some powerplants between
  


15   Cherry Creek and Redmond Flat.
  


16             We know a little bit about the flow rate at
  


17   that time from the gage at Roosevelt.  On the date of
  


18   July 5th, there was a peak, a mean daily discharge, of
  


19   765 cfs.  The actual flood peak might have been a
  


20   little bit higher than that, just given the nature of
  


21   how they report these data.  The week prior, 385 cfs
  


22   was the maximum discharge in any given day of the week
  


23   prior.  So it was not a high flow period of the year at
  


24   all.  I've been on this segment at that flow rate.  I
  


25   actually swam the river on purpose.  I hiked up and
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 1   swam down at about this flow rate, and it's floatable.
  


 2       Q.    And that's in evidence as a new article as
  


 3   C053 Part 384.
  


 4       A.    The Globe Power Company is in evidence.  My
  


 5   little anecdote about swimming is not.
  


 6             So this is a map that shows where that site
  


 7   is located.  We're towards the middle end of the canyon
  


 8   portion of Segment 3.  This, coincidentally, is right
  


 9   through the reach that Mr. Burtell visited in one of
  


10   his two site visits of the Upper Salt.  He did his
  


11   surveyed cross section in Horseshoe Bend, which is
  


12   right about there.  So if you look at his report and
  


13   the depths, this is an account of some folks boating
  


14   right through that segment.  And, also, I show on the
  


15   map where the USGS gage near Roosevelt is located.
  


16   That's the gage that's active today.
  


17             The next new account that we found -- and,
  


18   again, we found these accounts just literally by
  


19   sitting here during testimony, I confess, of others,
  


20   just looking on Chronicling America, trying different
  


21   keywords.
  


22             This is another account from January 1984,
  


23   where the editor describes taking a horse ride upstream
  


24   of Phoenix, and he comes across two brothers who were
  


25   building a boat.
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 1                  MR. SLADE:  Let me stop you there, Jon.
  


 2   I would like to pass this out, and this is C053
  


 3   Part 383.
  


 4                  MR. ROJAS:  Eddie, the back is the
  


 5   blowup of this?
  


 6                  MR. SLADE:  That's right.  Yeah, we test
  


 7   your eyes first, and then after you realize you can't
  


 8   see it, you turn it over and figure it out.
  


 9   BY MR. SLADE:
  


10       Q.    Okay.  Jon, you're on Slide 42 and you're
  


11   talking about Evidence Item C053 Part 383, which is a
  


12   new boating account that was submitted since you've
  


13   testified?
  


14       A.    That's correct.
  


15       Q.    Okay.  Go ahead.
  


16       A.    Yeah, so the Senator describes coming across
  


17   these guys, and they tell him that, yeah, they're
  


18   trappers, they're building a boat, and they're going to
  


19   work the Salt and the Gila Rivers.  This is an 1894
  


20   recall.  They're out there trapping for beaver.
  


21             We heard testimony from Dr. Newell saying
  


22   that that was not an economical thing to do, and yet
  


23   here are two guys ground-testing this theory, and they
  


24   say, no, it's -- actually, it's something they intended
  


25   to do, and they say they're plentiful.  They say the
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 1   skins are worth 8 to $20 each in this article, and
  


 2   that's the source of the pelt values that I was using
  


 3   in my analysis that I described a few slides ago.
  


 4             We have a little information about the flows
  


 5   in January and February of 1894, comes from the A.P.
  


 6   Davis article or publication from 1903, and they ranged
  


 7   from a low of 494 to a high of 591.  So, again, these
  


 8   are not high flows.  These are typical conditions.  And
  


 9   they describe this as being, you know, a very easy
  


10   float and float unobstructed and not seeing people for
  


11   days at a time, and the other types of furs that they
  


12   were collecting, mountain lion, fox, raccoon, bear,
  


13   lynx.  And they say that they can float in their canoe
  


14   for whole days and never seen a sign of human
  


15   habitation, which may account for why some of these
  


16   trapper accounts never made it to the news, is they
  


17   floated by without being noticed.
  


18       Q.    And this is where you got the valuation of
  


19   what beaver skins were worth of 8 to $20, correct?
  


20       A.    Yes.
  


21             My guess is that there's lots more accounts
  


22   out there.  I know if you've played around with
  


23   Chronicling America and doing these word searchs, where
  


24   you're looking for an account that you know exists and
  


25   you put in keywords from that account and that things
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 1   don't pop up, sometimes the scanning that went into
  


 2   those old-time newspapers misses keywords.
  


 3             My guess is that if you had enough time and
  


 4   budget to play around with it, you would come up with
  


 5   even more accounts than we have.  But as it is, we
  


 6   have, if we go to the next slide --
  


 7       Q.    I want to ask you a few more questions about
  


 8   this account.
  


 9       A.    Okay.
  


10       Q.    They say they navigate for several miles the
  


11   Salt and Gila, or they intend to navigate.  If they're
  


12   upstream 6 miles from Phoenix on the Salt and they
  


13   plan -- and they're building a boat by the river and
  


14   then they intend to navigate the Salt and Gila, what do
  


15   you think they meant by several miles?  That doesn't
  


16   quite add up.
  


17       A.    Yeah, well -- yes.  So we know the miles,
  


18   and, again, this is how you read historical newspaper
  


19   articles.  So I don't need to read this article to get
  


20   their estimate of the miles.  In 1894 I don't think
  


21   they had a GPS or they were working off a detailed map
  


22   of what it looked like.  And whether they used the word
  


23   several or that's the editor's choice, they say that
  


24   they're going to navigate the Salt and Gila Rivers.  So
  


25   we know those distances.  It's about 18 miles or more
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 1   from .6 miles up to Phoenix down to the confluence of
  


 2   the Gila and then additional miles beyond that.
  


 3             Another thing that popped into my head as we
  


 4   originally discussed this, and I was looking at, well,
  


 5   here's a couple of brothers; could this have been the
  


 6   Day brothers.  Doesn't mention them as being the Day
  


 7   brothers.  The Days were fairly well-known in Arizona,
  


 8   and they were brothers.  I doubt that they were the
  


 9   only brothers that existed in the state of Arizona or
  


10   the territory of Arizona at the time.  So we don't know
  


11   that they are and we don't know that they're not.
  


12             It's unlikely, in my opinion, because they're
  


13   building their boat in Phoenix and not where they lived
  


14   in the Verde Valley.
  


15       Q.    We've heard some criticism about the Day
  


16   brothers account, which I believe was in 1892.  That
  


17   was a newspaper account; is that your understanding?
  


18       A.    Yes.
  


19       Q.    We heard some criticism that we don't know if
  


20   an account like that ever happened again, because they
  


21   had said they planned on boating again.  Do you recall
  


22   that?
  


23       A.    I do.
  


24       Q.    So whether or not this is the Day brothers,
  


25   this is, of course, another two brothers that are
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 1   boating after that 1892 Day brothers account?
  


 2       A.    Correct.
  


 3       Q.    So it confirms that whether the Day brothers
  


 4   did it or someone else, it still could have been done
  


 5   and was?
  


 6       A.    Yeah.  And it also tells us that despite the
  


 7   fact that beaver pelts might not have been as popular
  


 8   as they were in 1820, there was still a market for
  


 9   them.  They were still in use, just like people still
  


10   by Air Jordans, and they're not as popular as they once
  


11   were, but they still get sold, so...
  


12             Is that it?
  


13       Q.    That's all I have.
  


14       A.    So I'm just repeating here this summary, and
  


15   I've added in the new accounts and I added a column
  


16   that has the numbers, so it makes it a little easier to
  


17   count.
  


18             I don't know that I need to say much more
  


19   about them, so I'm going to page through Slides 43, 44,
  


20   45 and 46.  I added some footnotes in there to let you
  


21   know that I did not count in my summary the boats that
  


22   were used in construction of the dams.  I don't believe
  


23   them to be done in the ordinary and natural condition
  


24   of the river.  I did not include boats that were used
  


25   specifically during floods or boats that were used
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 1   solely on canals, nor did I count the numerous ferries
  


 2   that existed as any of these accounts.  Those are all
  


 3   separate instances of use of boats, but I didn't feel
  


 4   like they were instructive for the question that we
  


 5   have in front of us.
  


 6             In Slide 47 I asked the question "Are These
  


 7   Every Historical Trip?"  Well, I would suggest no, and
  


 8   part of my reason for that is, in my 1993 report we had
  


 9   13 accounts.  When we came back and looked at this
  


10   again in 2015, we had 28 accounts.  And then just in
  


11   the course of sitting through these hearings, we've
  


12   upped it by 3.
  


13             And my guess is, is that the database, as the
  


14   databases of historical newspaper information increases
  


15   and our readings of other things increase, we're going
  


16   to get more and more accounts, if, for some reason,
  


17   these sorts of hearings continue or someone else asks
  


18   the question.
  


19             But I also note that 9 of the 31 were not
  


20   reported immediately in the newspaper at the time of
  


21   the trip.  So there's a lot of trips that were being
  


22   missed.  In fact, Dr. Newell agreed that the news
  


23   wouldn't report every episode of boating.
  


24       Q.    And, Jon, there's been some criticism about
  


25   the number of accounts, given the span of years.  Do
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 1   you recall that?
  


 2       A.    I do.
  


 3       Q.    Do you recall in the Utah v. U.S. case of
  


 4   1931 the Court talking about when the first trip was
  


 5   down the Colorado and Green River?
  


 6       A.    I recall that discussion generally, yes.
  


 7       Q.    Okay.  Do you know what the date of that is?
  


 8       A.    The date of the first trip?
  


 9       Q.    Of that first Powell trip that occurred on
  


10   the Colorado and Green.
  


11       A.    Powell's first trip was 1869.
  


12       Q.    Okay.  And do you know what the Special
  


13   Master and then the Court later said about when the
  


14   next accounts occurred?
  


15       A.    Yeah, actually, I made some notes about that,
  


16   and I'll just read to you.  This comes from what you
  


17   tell me is called pin site 82, is the proper way to
  


18   refer to this, is:
  


19             "Coming to the later period -- that is, since
  


20   1869, it appears that navigation began in 1869 with the
  


21   expedition of Major John W. Powell down the Green and
  


22   the Colorado Rivers, and this was followed by his
  


23   second trip in 1871.  It is said that there were no
  


24   further attempts at navigation for 17 years.  Much of
  


25   this evidence as to actual navigation relates to the
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 1   period after 1896," -- that's almost 30 years later,
  


 2   after statehood in Utah. -- "but the evidence was
  


 3   properly received, and is reviewed by the Master as
  


 4   being relevant upon the issue of the susceptibility of
  


 5   the rivers to use as highways of commerce at the time
  


 6   Utah was admitted to the Union."
  


 7       Q.    So if we take the 5 tons of wheat account,
  


 8   which occurred in 1873, and we add 17 years to that,
  


 9   okay, we get 1890?
  


10       A.    Yeah.
  


11       Q.    Okay.  What has occurred on the Salt by 1890?
  


12       A.    We've built a lot of diversion dams and we've
  


13   taken a lot of water out of the river.
  


14       Q.    Okay.  And we saw that with the Kibbey
  


15   Decree, which talked about 18, I believe, 87 as a point
  


16   where the litigation began?
  


17       A.    That's what it said, yes.
  


18       Q.    Okay.  And that's three years even before
  


19   1890.  So was there enough time to establish boating
  


20   before irrigation and diversions began taking place in
  


21   the Salt River area, in your opinion?
  


22       A.    It was a very limited time period.  In fact,
  


23   as I stated earlier, immediately upon settlers arriving
  


24   in Segment 6, they built diversion dams, and so
  


25   immediately there were obstacles that would impede and
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 1   limit the types of river transport you could use.
  


 2             Moving on from Slide 47 to 48, there's been
  


 3   some criticism about the standard success that says
  


 4   that if the boat and the boater and the cargo arrive at
  


 5   the destination and there's no serious deaths or
  


 6   injury, or no deaths or serious injury, all death being
  


 7   serious, due to the boating anyways, and the boaters
  


 8   themselves call it a success, that looks like a
  


 9   success.
  


10             And I think some folks have somewhat jokingly
  


11   called it the Fuller standard of success, and this is
  


12   hardly my sole description of what success is.  I would
  


13   say that this is the standard generally used by
  


14   boaters.  You get to the bottom of your trip and you're
  


15   alive and you've got your boat, it was a successful
  


16   trip.
  


17             And during these successful trips and the
  


18   question that I'm answering as a boater about boating,
  


19   this is the standard that we use.  During those trips,
  


20   did we hit a rock on the way down?  Maybe.  Did
  


21   somebody fall out of a boat?  Maybe.  Did we have to
  


22   repair a boat?  Not often, but occasionally.
  


23             And these are things that you have come
  


24   prepared to do when you're boating on the river.
  


25   You're not sitting in a library reading about it.
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 1   You're not looking at it from Google Earth aerials.
  


 2   You're on the river and you're out in nature, and
  


 3   inherently there's some things that happen in nature
  


 4   that are challenges that you overcome.
  


 5             And so I would suggest that this is a pretty
  


 6   general standard, and that's in contrast with the
  


 7   Slide 49.  Some of the other, what I've heard of their
  


 8   definition of failure or nonsuccess, Dr. Newell said
  


 9   that any single account is a failure; that the trip
  


10   must be repeated regularly, or to be fair, he said it
  


11   was not a successful trip unless it was repeated
  


12   regularly, and he suggested like five times a year or
  


13   more, or certainly more than once per year.
  


14             He's applying a different standard of
  


15   navigability that I think is appropriate for attorneys
  


16   to argue about.  The kind of success I'm talking about
  


17   is the trip of that specific instance.  What he seems
  


18   to be making the extrapolation to is whether that
  


19   counts as evidence of susceptibility and should be used
  


20   in a determination.  I would say that if an individual
  


21   trip is successful, that does speak to whether the
  


22   river is susceptible to navigation or not.
  


23       Q.    And do you recall if Dr. Newell did any study
  


24   of the specific conditions of Arizona settlement that
  


25   might have led to fewer repeated trips?
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 1       A.    My recollection of his testimony was that he
  


 2   did not.
  


 3       Q.    Okay.  So he didn't testify at all or know
  


 4   anything about dams and diversions and water used for
  


 5   irrigation purposes?
  


 6       A.    I can speak to what he testified to and not
  


 7   what he knows or doesn't know, and I don't believe that
  


 8   he testified that that was part of his analysis.
  


 9       Q.    Pretty important part of the analysis if
  


10   you're trying to consider how the Salt was and what it
  


11   could have been used for?
  


12       A.    The fact that the water may have been out of
  


13   the river certainly would inform on whether you could
  


14   boat it or not.
  


15             Dr. Newell similarly has a standard of
  


16   failure that's saying you weren't carrying a commercial
  


17   load unless you had 15 tons, a point he repeated
  


18   several times.  That's in contrast to the testimony of
  


19   other experts on both sides that have suggested that
  


20   canoes can be used for commercial purposes.  So he kind
  


21   of stands alone on that one.  And, again, I don't know
  


22   that any Court has ever established some sort of a
  


23   weight limit.  Certainly in the Alaska cases that I've
  


24   worked on, there was no 15 ton.  Their criterion craft
  


25   does not need to carry 15 tons.  It carries a lot less
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 1   than that.
  


 2       Q.    So Dr. Newell admitted that canoes could be
  


 3   used for commercial purposes and were used for
  


 4   commercial purposes on some of the Eastern rivers that
  


 5   he had studied?
  


 6       A.    My recollection was that prior to 1850, yes.
  


 7       Q.    Okay.  And is it your recollection that he
  


 8   said they couldn't have been used here in Arizona at
  


 9   closer to the time of Arizona's statehood because the
  


10   fur trading business had shut down, it wasn't
  


11   economical?
  


12       A.    I think we need to be really careful about
  


13   what he said and didn't say.  My recollection was he
  


14   said that that wouldn't count for commercial use of the
  


15   river, so it was not navigation.
  


16       Q.    Okay.
  


17       A.    I don't recall whether -- specifically,
  


18   whether he testified whether an actual canoe could be
  


19   used on the river.
  


20       Q.    But he did no economic analysis, that you're
  


21   aware of, to make a determination of whether beaver
  


22   trapping in Arizona was viable as a commercial
  


23   enterprise?
  


24       A.    I don't recall whether he did an economic
  


25   analysis.  I don't recall that he did say that.  I do
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 1   know that he said that he didn't count the episodes
  


 2   like the Day brothers because they weren't done
  


 3   frequently enough.
  


 4       Q.    And we see not only the Day brothers saying
  


 5   it's profitable to use boats for trapping of
  


 6   fur-bearing animals like beaver, but we also see a new
  


 7   account later on, past the Day brothers, in 1894, that
  


 8   says the same thing, right?
  


 9       A.    Yes, so people were.  That's kind of --
  


10   that's the ground-truthing of these theories.  In fact,
  


11   the record shows that people were using small boats to
  


12   assist them in trapping these rivers, and they were
  


13   traveling the rivers by boat.
  


14       Q.    So the evidence that we have that's in the
  


15   record from people that were actually here contradict
  


16   what Dr. Newell testified about regarding whether
  


17   canoes could be commercially used on the Salt at the
  


18   time of Arizona's statehood; is that correct?
  


19       A.    Yes.
  


20                  CHAIRMAN NOBLE:  Mr. Slade, can we take
  


21   a break now?
  


22                  MR. SLADE:  Okay.
  


23                  CHAIRMAN NOBLE:  Thank you.  Let's go
  


24   for 15 minutes.
  


25                  (A recess was taken from 2:29 p.m. to
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 1   2:48 p.m.)
  


 2                  CHAIRMAN NOBLE:  Mr. Slade, please.
  


 3   BY MR. SLADE:
  


 4       Q.    Okay.  I believe when we left off, Jon, we
  


 5   were on Slide 49, and did you have any more to say
  


 6   about that?
  


 7       A.    Just that we hadn't mentioned the fact that
  


 8   some experts have called trips failures when the boat
  


 9   flipped, and I can tell you that the experience of
  


10   river boaters, that's just not their standard.  Whether
  


11   there's some sort of legal criteria associated with
  


12   flipping a small boat, I don't know; but from the
  


13   perspective of any qualified boater, the fact that you
  


14   flipped, while not desirable, is not a sign of a
  


15   failure of a trip.
  


16             Neither is, on Slide 50, the boat being
  


17   damaged, whether it be scratched or worn or a rib
  


18   broken on a canvas-framed boat; nor is getting
  


19   temporarily stuck.  And that was an odd one that I saw
  


20   in the record or heard in the record; that folks were
  


21   saying, well, the fact that the boat was temporarily
  


22   stuck made the trip a failure or contributed to its
  


23   failure, in that all of the experts noted that the
  


24   Colorado River is navigable and had steamboat traffic
  


25   and those boats would get stuck, and it sounded like
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 1   they would get stuck fairly routinely.
  


 2             So somehow getting stuck on the Colorado
  


 3   River was a different standard than on the Salt, which
  


 4   I don't understand.  That makes no sense to me.
  


 5             And then, again, as we mentioned a number of
  


 6   times, that there was some sort of length indication
  


 7   that was required enough to make a trip a success;
  


 8   again, no documentation for what the basis of that
  


 9   standard might have been.
  


10             And, further, I would note that the other
  


11   guys, if you will, in terms of the opposing experts,
  


12   did not appear to make adjustments for the depleted
  


13   condition of the river, particularly for trips that
  


14   went through or in Segment 6; and yet they did.  The
  


15   trips did go through there, some of them passing the
  


16   dams on conditions that were clearly at decreased flow
  


17   than what would have been there otherwise.
  


18             So to summarize the historical accounts, I
  


19   counted 31 trips.  I'm counting each of the Day
  


20   brothers' as an individual trip.  Only two of those
  


21   were unsuccessful; that being the Hayden trip and the
  


22   U.S. Reclamation Service guys who had a bunch of guys
  


23   in canoes and found hitting a rock and almost tipping
  


24   over being too much for them, and they stopped their
  


25   trip and came out via wagon, I think it was.
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 1       Q.    And, Jon, earlier you said that you thought
  


 2   the unsuccessful part of the Hayden trip probably
  


 3   occurred in Segment 1 or higher?
  


 4       A.    That's right.
  


 5       Q.    So, therefore, you would really only have one
  


 6   unsuccessful account?
  


 7       A.    In the segments that we're considering to
  


 8   be -- that we're arguing for navigability, yes, only
  


 9   one.
  


10       Q.    Okay.
  


11       A.    And then there's 4 of those 31 where we don't
  


12   have sufficient information.  It's my opinion that they
  


13   probably were successful trips or we would have heard
  


14   about them; but we don't have information, so I don't
  


15   count those.  Any way you slice or dice it, most of the
  


16   trips, the majority of the trips were successful; and
  


17   that's in contrast to testimony we heard where people
  


18   would say most of the trips were failures.  From a
  


19   boatman's definition, a vast majority of trips were
  


20   successful.
  


21             I didn't include any flood accounts.  The
  


22   kinds of boats that occurred in these historical
  


23   accounts included canoes, flatboats, canvas boats,
  


24   skiffs, whatever's meant by that term.  Most of the
  


25   trips were in the downstream direction.  There were a


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 21      05/17/2016 4665


  


 1   few where they were staying static or moving upstream.
  


 2   Not a one did we account any -- or anybody said, oh, my
  


 3   goodness, there's a beaver dam out there and that
  


 4   created a hiccup in our trip; similar with braiding,
  


 5   sand bars, sandy bottoms, rocky bottoms.  None of those
  


 6   kinds of things were noted as being trip stoppers or
  


 7   causes of failures.
  


 8       Q.    The word skiff appears in a number of the
  


 9   accounts.  Do you have any idea what that word means
  


10   across the accounts or in any one particular account?
  


11       A.    You said skiff?
  


12       Q.    Skiff.
  


13       A.    Okay.  The term skiff has a specific meaning.
  


14   I think students of historical boating, like
  


15   Dr. Newell, I think gave a good answer to that.  But I
  


16   think commonly skiff is just a word for boat.
  


17             And, for instance, you know, I do -- I have
  


18   canoes and kayaks and rafts in my personal livery, and
  


19   quite often friends of mine will say, "Oh, you're out
  


20   in your kayak."  And, no, I was in my canoe.  And they
  


21   go "Huh?"
  


22             So to them, there's no distinction; and I
  


23   think the same kind of thing happens with the word
  


24   skiff.  It just means a small boat, generally, and it
  


25   could be used to describe a number of varieties of
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 1   things that might be rowboats or canoes or flatboats.
  


 2             The historical record includes instances of
  


 3   trade and certainly a lot of travel, and it occurred
  


 4   throughout the year.  It was not just during the high
  


 5   flow season.  In fact, the most frequent, if you're
  


 6   just counting the numbers of trips, were recorded in
  


 7   June, which surprised me a little bit the first time we
  


 8   tallied these up a long time ago.  I would have
  


 9   expected to see more in the wet season of the year.
  


10   But, in fact, if you go out to the river, usually the
  


11   conditions are quite boatable in those hot months, and
  


12   that's when they occurred in the record, at least the
  


13   ones we have record of.
  


14       Q.    Is it possible that people decided to go out
  


15   and check out a cooler river during the hotter time of
  


16   the year, just for purposes of the climate?
  


17       A.    You know, I don't know that, in any single
  


18   account, I don't recall anyone who said we went out
  


19   because it was hot out and we thought it would be a
  


20   good time to be on the river.  It wouldn't surprise me
  


21   if that were part of the motivation of the Ensign and
  


22   Scott trip or the Thorpe and Crawford trip, but we
  


23   don't know that.
  


24       Q.    For example, the Hayden account took place in
  


25   May or June; is that right?
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 1       A.    Yeah, which is an interesting time of year
  


 2   for them to propose that they were going to go up and
  


 3   try floating logs.  If any of those folks had any
  


 4   familiarity with the river, they would have known that
  


 5   that was probably the least likely time to be able to
  


 6   float logs, just because flows are typically seasonally
  


 7   low.
  


 8       Q.    If you get up to Fort Apache in May or June,
  


 9   it's a significantly cooler climate that time of year,
  


10   right?
  


11       A.    It's cooler than Phoenix, yeah.  And taking
  


12   that trip up there in January or February would require
  


13   maybe an extra pair of socks and a few other things.
  


14             So we are at long last finished with
  


15   historical boating, at least until the other folks get
  


16   a chance to ask questions, and we're going to move into
  


17   the modern boating and what its relevance is to making
  


18   determinations of navigability.
  


19       Q.    And we're on Slide 52.
  


20       A.    We were, and I just turned to 53.
  


21             So there are some areas of consensus, and I
  


22   think it's important to note those in a rebuttal.  It's
  


23   not all disagreement.  In fact, I would say overall
  


24   there's -- between the technical experts, I think
  


25   there's a lot of agreement on the facts and less
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 1   agreement on the interpretation of those facts, just
  


 2   across the case.
  


 3             In this area specifically, modern boating,
  


 4   that these areas of consensus, I think everyone agrees
  


 5   that modern boating does occur and that modern boating
  


 6   occurs when it occurs on different segments.  They
  


 7   aren't necessarily at the same time.  And I think
  


 8   everyone agrees on the types of boats that you
  


 9   typically see out there.
  


10             There is a disagreement primarily around the
  


11   subject of are modern boats meaningfully similar to
  


12   historical boats, and the subtext or the context of
  


13   that question is that do modern boats allow boating in
  


14   reaches that could not have been boated by historical
  


15   boats?  And I think that's where we see most of our
  


16   disagreement.
  


17             And that latter question I believe is the
  


18   question that the Montana court, the PPL court, however
  


19   you want to refer to that, was asking when they were
  


20   asking this question about meaningfully similar, is
  


21   does it allow boating in areas that could not have been
  


22   boated in the past.
  


23       Q.    Jon, while we're talking about that, let's
  


24   read the exact language from the PPL Montana case so we
  


25   have some context.  And this is PPL Montana v. Montana,
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 1   132 Supreme Court 1215, and I'm on pin site 1232.
  


 2   Excuse me, 1233.  And I'll read starting with the word
  


 3   "Evidence."  Do you see that, Jon?
  


 4       A.    "Evidence of present-day use"?
  


 5       Q.    Yes.
  


 6       A.    Okay.
  


 7       Q.    So this is the Supreme Court on meaningfully
  


 8   similar.
  


 9             "Evidence of present-day use may be
  


10   considered to the extent it informs historical
  


11   determination whether the river segment was susceptible
  


12   of use for commercial navigation at the time of
  


13   statehood.  For the susceptibility analysis, it must be
  


14   determined whether trade and travel could have been
  


15   conducted 'in the customary modes of trade and travel
  


16   on water,' over the relevant river segment in its
  


17   natural and ordinary condition.  At a minimum,
  


18   therefore, the party seeking to use present-day
  


19   evidence for title purposes must show:  (1) the
  


20   watercraft are meaningfully similar to those in
  


21   customary use for trade and travel at the time of
  


22   statehood; and (2) the river's poststatehood condition
  


23   is not materially different from its physical condition
  


24   at statehood."
  


25             And I'll skip down to "If modern watercraft
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 1   permit navigability where the historical watercraft
  


 2   would not, or if the river has changed in ways that
  


 3   substantially improve its navigability, then the
  


 4   evidence of present-day use has little or no bearing on
  


 5   navigability at statehood."
  


 6             Did I read that correctly?
  


 7       A.    Yes, you did.
  


 8       Q.    So is that the context with which we are
  


 9   going to look at meaningfully similar and respond to
  


10   some criticisms?
  


11       A.    Yes, it is.
  


12       Q.    Okay.
  


13       A.    And a couple of things in there that stood
  


14   out to me.  One is in the first line.  The Court says
  


15   that evidence of present-day use may be considered.  So
  


16   they do not uniformly rule out, but they do the use of
  


17   evidence of modern day boating.  So they don't rule it
  


18   out.
  


19             And then they say that watercraft are
  


20   meaningfully similar.  They don't say that it's the
  


21   same, which would make the discussion a little less --
  


22   a little more easy to apply.
  


23             And then in terms of the river condition,
  


24   they say it's -- they don't say it's identical.  They
  


25   say it's not materially different, materially
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 1   different; or the river has changed in ways that
  


 2   substantially improve its navigability.
  


 3             So they've put some qualifiers on those
  


 4   standards that they outlined in there, and that's the
  


 5   context in which I tried to look at this line of
  


 6   evidence.
  


 7       Q.    So when they said meaningfully similar and
  


 8   did not say the same, do you take that to mean that you
  


 9   do not have to show that the exact same type of boats
  


10   that were used in the historical period are being used
  


11   today?
  


12       A.    Exactly.
  


13       Q.    Okay.  So, rather, you can show that similar
  


14   types of boats, and based on criteria that you're going
  


15   to talk about, similar types of boats are used today
  


16   that were used at Arizona's statehood?
  


17       A.    Yes.
  


18             So parsing this out a little bit, this
  


19   discussion of modern boating, an area of agreement that
  


20   we seem to all -- it seems to me we agree on, is that
  


21   what kind of boating -- does modern boating occur.
  


22             In Segment 1 the White Mountain Apache Tribe
  


23   at least does not allow boating on that river by any of
  


24   the commercial outfits.  I understand, from talking to
  


25   Alex Mickel, that that's something they've considered
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 1   in the past and may consider again in the future, but
  


 2   currently opportunities to boat that are limited by the
  


 3   tribe, for whatever their reasons are.
  


 4             Segment 2 has boating year-round.  Most of
  


 5   the boating occurs in the spring, but it's important to
  


 6   recognize that that boating that goes on up there in
  


 7   Segment 2 and 3 is limited by the U.S. Forest Service.
  


 8   And the reason they limit it is because they don't want
  


 9   to overuse the river, which, in essence, if they didn't
  


10   put those limits on there, we would see a lot more
  


11   boating out there than we do currently.  So it's a
  


12   relatively tough permit to get, and yet still they
  


13   have, I believe, over a thousand boaters that do it on
  


14   an annual basis.  And I went through the specific
  


15   numbers in my direct testimony.
  


16       Q.    Do you know if the commercial operators are
  


17   also limited in their amount of boats that they can use
  


18   during a season?
  


19       A.    I don't recall that specifically.  I think
  


20   Alex Mickel testified to that.  I don't recall many.
  


21             Also in Segment 2, the White Mountain Apache
  


22   Tribe currently has some limits.  This is something
  


23   that's new to their website recently.  I've never seen
  


24   it in the past, that they don't allow open canoes.
  


25   Although, they do allow whitewater class boats, which


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 21      05/17/2016 4673


  


 1   would include whitewater canoes.  So I'm not quite sure
  


 2   what that means.  Never stopped to ask them about it.
  


 3             So there's -- part of the reason we don't see
  


 4   some kinds of boats out there is because of
  


 5   restrictions that the owners of the river right have
  


 6   put on the use, and they maintain and control the road
  


 7   and that people use for access for the day trip up on
  


 8   Segment 2.
  


 9       Q.    Does that restriction talk about wooden boats
  


10   at all; does it restrict wooden boats?
  


11       A.    It does not.
  


12       Q.    Okay.  So you could have a wooden whitewater
  


13   outfitted boat, and that would be allowed per the
  


14   restriction?
  


15       A.    Theoretically, yes.
  


16       Q.    Okay.  And we know that that segment was
  


17   boated in a wooden boat by Logan and then further down
  


18   by others?
  


19       A.    That's correct.
  


20             Let me think about that.  So certainly
  


21   Mr. Logan, and that's the only one that comes to mind
  


22   right now for Segment 2, 3 that's -- well, Segment 2
  


23   that's permitted by the White Mountain Apache Tribe.
  


24   And if there's another one in there, it's escaping my
  


25   memory right now.
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 1             So Segment 3, like Segment 2, boating occurs
  


 2   year-round.  Most of it's during the spring runoff.  I
  


 3   think that you'll find, if you go out there and sit by
  


 4   the river, you'll see boaters going down there
  


 5   throughout the year.
  


 6             I know personally I've done it at as low as
  


 7   188 cfs.  I've talked to Game & Fish folks who have
  


 8   been down there as low as 90 cfs.  So it happens.  But
  


 9   the lower the flow rates go, as you heard from Alex
  


10   Mickel and Tyler Williams, the rockier it gets and the
  


11   more things you need to go around.  Yet, at the same
  


12   time, the flow velocity decreases significantly, so
  


13   it's easy to get around things or stop your boat and
  


14   back up and work around obstacles.
  


15             Segment 4 is underneath the reservoirs.  It's
  


16   not in its natural condition.
  


17             And Segment 5 we'll talk about in a fair
  


18   amount of detail.  There's a lot of recreational
  


19   boating.  Some of it's commercial, commercial
  


20   recreation that goes on there, and it's primarily
  


21   occurring when the reservoirs are releasing flow and
  


22   subject to the downstream demands and whatever
  


23   agreements are in place that govern those releases.
  


24   But, as you'll find, there are occasional folks that
  


25   are out there.
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 1             When I took my trip at low water, I believe
  


 2   it was 8 cfs, I was not the only boat on the river.  I
  


 3   actually saw a large rubber raft out there.  And at one
  


 4   other time when I was out at, I believe, 90 cfs, I saw
  


 5   a flatboat with a motor down above the confluence of
  


 6   the Salt and the Verde puttering around out there.  So
  


 7   you do see some other boats at different times of the
  


 8   year.
  


 9             And on Segment 6, Segment 6 is not in a
  


10   similar condition to its historical condition today,
  


11   and the only time we see water in it is either effluent
  


12   releases or during floods.  And you will see people
  


13   boating on the effluent releases and occasionally some
  


14   people boating during floods, but, again, the
  


15   conditions there change materially.
  


16             We move to Slide 55.  I think there's pretty
  


17   good agreement on the common boat types.  We do see
  


18   rubber rafts used primarily in Segment 2, 3 and 5, and
  


19   potentially used in 6.
  


20       Q.    Jon, let me stop you for a second.  I want to
  


21   go back to something you said about Slide 54.  You said
  


22   the conditions on Segment 6 are changed materially?
  


23       A.    Yes.
  


24       Q.    Okay.  Do you mean the conditions today or
  


25   the conditions when boating occurred in Segment 6 from
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 1   the historical record, which began after the river was
  


 2   diverted?
  


 3       A.    Well, I'm not sure I understand your
  


 4   question.
  


 5       Q.    Let me rephrase.
  


 6             Some of the historical accounts we have
  


 7   occurred in Segment 6 after the river had been
  


 8   depleted, to some degree.  Would you characterize the
  


 9   river during the time when those historical accounts
  


10   happened as materially different than what the natural
  


11   condition of the river would have been?
  


12       A.    Yeah, my statement, in its entirety, I was
  


13   completely talking about the river condition today, as
  


14   we look out the window and we look over in that
  


15   direction, what the river condition is today versus
  


16   what it was in its ordinary and natural condition.
  


17             In terms of the historical trips that we've
  


18   just spent a half a day talking about, I would say
  


19   those trips occurred on a river that was somewhat to
  


20   very depleted flow conditions; but from the
  


21   descriptions of the river, it was materially in the
  


22   same physical condition as that existed prior to 1860,
  


23   based on my reading of the record and the information
  


24   that we have.
  


25       Q.    So we're back to Slide 55.
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 1       A.    We are.
  


 2             So the common boat types, we've got rafts,
  


 3   hard shell and inflatable kayaks, again, in Segments 1
  


 4   through 3, when they can get permits to go in 1,
  


 5   primarily in 2 and 3 and 5, and to some degree, as I
  


 6   mentioned in 6, as well as canoes.
  


 7             In Segment 5 we see a variety of other boats,
  


 8   primarily because they're easier, closer to town; and
  


 9   you see a distinct difference in the character of the
  


10   river in Segment 5 and 6 than you do in the upper parts
  


11   of the river.  And so we see some other boats, like the
  


12   Maricopa County Sheriff's Department uses a jet boat
  


13   and an air boat.  Occasionally you see some rowboats in
  


14   there, some dories and some small motor boats, as I
  


15   just mentioned.  So there's a wider variety that go on
  


16   there, primarily because people have easier access to
  


17   get in and out, not only to the put-ins, but to places
  


18   along the river where you can take shorter trips.
  


19             And, again, Segment 4 is under the
  


20   reservoirs, and lots of different boats go on there,
  


21   but, again, it's -- the character of the reservoir are
  


22   much different than a flowing river.
  


23             And so this is where we get to, on Slide 56,
  


24   some of the areas of disagreement.  There's very little
  


25   consensus, from what I've heard over the course of the
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 1   testimony, but I think in trying to work towards a
  


 2   consensus position, one, it's important to make sure
  


 3   that we're constantly making apples to apples
  


 4   comparisons.
  


 5             So I heard some testimony saying, well, an
  


 6   expert, I think Dr. Newell, said that he had looked at
  


 7   kayaks and compared them to the types of boats that he
  


 8   was talking about, wooden boats that are large, and
  


 9   said, no, they're not materially or meaningfully
  


10   similar.
  


11             Well, I would agree on that, that kayaks are
  


12   materially different than boats that can carry 15 tons,
  


13   and they're made of different materials, and they draw
  


14   differently, they handle differently.
  


15             A more reasonable comparison would be to say,
  


16   well, what kayaks existed as of the time of statehood,
  


17   and how are they materially -- meaningfully similar to
  


18   the kayaks that exist today; or, similarly, with
  


19   canoes, we need to look at the same kinds of canoes.
  


20   So let's compare wood and canvas canoes of the time to
  


21   wood and canvas canoes today or compare folding canoes
  


22   or stretched canvas over a wire or wood frame to
  


23   similar folding boats that are available today.
  


24             Also, there's some factual errors that I'll
  


25   clean up here, and we'll talk about them in the next
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 1   couple of slides.  And I think it's also important to
  


 2   listen to folks' own testimony, and what I heard is we
  


 3   had a number of experts disqualify themselves as
  


 4   experts in the area of both historic and modern
  


 5   boating, and yet offered testimony on whether things
  


 6   were meaningfully similar or not.
  


 7       Q.    So based on what you heard in testimony and
  


 8   in the evidence that you've reviewed, who do you think
  


 9   are the people that are qualified to talk about
  


10   meaningfully similar boats?
  


11       A.    Based on self-disqualifying, only Dr. Newell
  


12   admitted to being an expert in historical boating and
  


13   familiar with modern recreational boating.
  


14       Q.    Okay.
  


15                  MR. SPARKS:  Counsel, I think your mike
  


16   is off now.
  


17                  MR. SLADE:  No.
  


18                  MR. SPARKS:  No?
  


19   BY MR. SLADE:
  


20       Q.    And what about the experts that the State
  


21   Land Department presented?
  


22       A.    Well, we had Brad Dimock, who would qualify
  


23   as an expert in both.  He's built replica boats that
  


24   were used in Arizona, replicas of boats that were used
  


25   in Arizona on Arizona rivers and used them on the Salt
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 1   River.  Certainly him.  Alex Mickel also admitted to
  


 2   being an expert in modern boating, and certainly
  


 3   running a commercial modern boating outfit would
  


 4   qualify him, and also being familiar with different
  


 5   types of historical boats; as well as Tyler Williams,
  


 6   who is primarily a recreational, modern recreational
  


 7   boating, so...
  


 8       Q.    And yourself?
  


 9       A.    And myself.  I would call myself an expert in
  


10   both.
  


11             So let's talk about what it means to be
  


12   meaningfully similar.  As I stated earlier, when we
  


13   were reading the Montana Court's opinion, it does not
  


14   mean exactly the same.  I think if the Court had meant
  


15   only the exact same types of boats can be considered,
  


16   they would have said exactly the same and not
  


17   meaningfully similar.
  


18             Meaningfully similar, to me, I think the
  


19   common definition of that would be that it does not
  


20   mean it's exactly the same, or that there may be some
  


21   differences, but they're just not materially different.
  


22             And, primarily, I think the Court was driving
  


23   down to find out can you boat now where you could not
  


24   then.  And I think that's, of course, an interesting
  


25   question.  The Supreme Court addressed it, so that
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 1   makes it interesting on its own face.  But thinking
  


 2   about how that applies to, for instance, our opinions,
  


 3   the State's opinions, on what rivers they're pursuing
  


 4   claims on and what segments of rivers they're pursuing
  


 5   claims on, I would put Segment 1 in that category.
  


 6             How Mr. Logan got his wooden boat through
  


 7   Segment 1 is a testimony to his hardiness and
  


 8   perseverance.  We don't see that repeated.  And, in
  


 9   fact, we don't see that repeated much in the modern
  


10   record.  But I think this is primarily talking about,
  


11   what I interpret the Court's language here and their
  


12   direction, as a boater and someone who's looked at
  


13   literally all of the stream segments in Arizona of all
  


14   rivers in some respect, is that there are rivers that
  


15   you can get a modern boat down, and the materials, the
  


16   durability, and the design of those are different
  


17   substantially than what existed in 1912 and the years
  


18   prior.
  


19             And I think that would make -- if we were
  


20   using the standard of modern boats solely, then I think
  


21   we would have arguments about the Black River, the
  


22   White River, East Verde, Burro Creek, rivers where
  


23   people do go out and boat.  But they have a very unique
  


24   set of skills and they have boats that are very durable
  


25   and they tend to be young and bold.  But those are
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 1   different.  They're very steep, they're narrow, and
  


 2   they have vertical dropoffs.  Fossil Creek would be
  


 3   another example of that, none of which we're making
  


 4   claims of navigability on, "we" the State.
  


 5             And I agree completely with those decisions,
  


 6   because that case, modern materials, modern boat types
  


 7   allow boating in a place where historic boats did not
  


 8   go.
  


 9       Q.    So if I hear you correctly, you would agree
  


10   that there are certainly some rivers and streams in
  


11   Arizona where the modern boat materials allow boating,
  


12   where historic boats could not have gone?
  


13       A.    That's correct.
  


14       Q.    But those rivers do not include, from the
  


15   State's perspective and yours, the Gila, the Verde and
  


16   the Salt?
  


17       A.    With the exception of Segment 1 of the Salt
  


18   and I think we called it Segment 0 on the Verde.
  


19       Q.    And is that consistent with what Tyler
  


20   Williams talked about?
  


21       A.    Yes.  If you've read Tyler Williams' book,
  


22   where he talks about different paddling rivers, he'll
  


23   talk about the types of boats used on some of these
  


24   creek -- they call it creek boating, is what they call
  


25   it.  Again, they're a different style of boat,
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 1   different materials, different skill sets.
  


 2       Q.    And is that -- recently, I believe, Salt
  


 3   River submitted an exhibit, and it's C054 Part C, and
  


 4   it's an article entitled "Up a creek, with a paddle:
  


 5   Desert kayakers chase the water," and it's a document
  


 6   that was published in the Republican article, published
  


 7   4-29 of this year.  Have you had a chance to review
  


 8   that?
  


 9       A.    I did.
  


10       Q.    Is what we're talking consistent with what
  


11   that article talks about, where some streams can be
  


12   boated at very short periods during the year by modern
  


13   watercraft?
  


14       A.    I think that brings in a different element.
  


15   I primarily have been talking about the types of boats
  


16   that allow you to paddle those types of streams when
  


17   conditions are right.
  


18             What you're bringing up is a very important
  


19   point; is that those conditions are often quite brief
  


20   in duration.  And I think that gets to another thing
  


21   that the Montana Court is saying about not so brief
  


22   that it wasn't economically feasible.
  


23             So if you're trying to catch the flow on the
  


24   East Verde River, for instance, you need to kind of be
  


25   in position, ready with a boat, ready to get out there.
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 1   And, in fact, I think that article describes it as they
  


 2   went out there when they were ready, and when they got
  


 3   there, the river had already receded, and they kind of
  


 4   said, "Well, I guess we'll just go boat the Verde,"
  


 5   because they knew they could do it at pretty much any
  


 6   time.  They didn't have to catch the flow like they do
  


 7   on the East Verde.  Yeah.
  


 8             So the materials question is really whether
  


 9   the modern materials allow boating in places where it
  


10   could not occur around the time of statehood.  And I
  


11   think that's one of the key important things about why
  


12   these historical accounts, even though they're not
  


13   repeated many, many times, to the standard of
  


14   Dr. Newell, for instance, are very important, because
  


15   they say, look, here is somebody who went out and
  


16   boated this and boated it successfully.  They started
  


17   and ended their trip.
  


18             So they're in places boating that people
  


19   don't boat today.  So we're not looking at cases where
  


20   we only have records of modern boating.  It's the
  


21   modern boating is in places where we do have historical
  


22   records of some kinds of boating.  And so that gives
  


23   that kind of overlap that I think answers the Supreme
  


24   Court's question about are you taking these boats in
  


25   places that couldn't go before.
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 1             So there are different aspects of what
  


 2   meaningfully similar could mean.  When you think about
  


 3   the boats, you can think about it's of similar types.
  


 4   Again we're trying to make apples to apples
  


 5   comparisons.  So what's the purpose of a boat is it
  


 6   carries people and load.  So the purpose of boats, in
  


 7   general, is unchanged.  That is meaningfully similar.
  


 8   In fact, it's the same.  We carry people, we carry
  


 9   material in a boat, and that the purpose is unchanged.
  


10       Q.    So there were boats built in the historical
  


11   times for the purpose of carrying people and load, and
  


12   boats that are used on the Salt today are also built
  


13   for the purpose of carrying people and load; is that --
  


14       A.    Yeah, I don't think the boat really cares
  


15   whether you have a sack of mail or whether you have a
  


16   sack of food.  It's carrying stuff, so...
  


17             The design of the boats, there have been some
  


18   performance improvements, like there's been in most
  


19   aspects of our life, that modern stuff is sometimes
  


20   better than the older stuff.  So there have been some
  


21   performance improvements, but there's no substantive
  


22   change there.
  


23             If you -- and I think Brad Dimock and Alex
  


24   Mickel both made this comment too, is you look at a
  


25   picture of an old canoe and you don't go what the heck
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 1   is that thing.  You put it next to a picture of a
  


 2   modern boat and you go, oh, yeah, those are both
  


 3   canoes, particularly if you're familiar with canoes or
  


 4   other kinds of boats, and the boats look about the
  


 5   same.
  


 6             So, you know, there are slight differences,
  


 7   depending on what your use is, but there is such a wide
  


 8   variety of boats, not only going back to 1912, but in
  


 9   all the decades and centuries prior to that, a huge
  


10   variety, just as there are today; but, basically, boats
  


11   are boats, and they look about the same in terms of
  


12   their overall design.
  


13       Q.    And back at statehood, were canoes and other
  


14   wooden boats designed to deal with rapids?
  


15       A.    Oh, yeah.
  


16       Q.    So that design existed?
  


17       A.    Oh, yeah.  In fact, canoes were designed to
  


18   go on shallow, rocky rivers.  They can be used in other
  


19   places, but that was their point, was to be
  


20   maneuverable and to carry loads down fast-moving or
  


21   slow-moving rocky and shallow rivers.
  


22             So we've heard some testimony about the
  


23   weight of boats; that, in fact, the Court, the Supreme
  


24   Court, said modern, lightweight boats.  And I think
  


25   there's some confusion on the point of whether modern
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 1   boats are necessarily lighter than historic boats.  So
  


 2   my opinion is that there's no meaningful difference in
  


 3   the weights of boats.  The differences in weights, be
  


 4   they more or less, don't make a difference into whether
  


 5   the boats can be used or not.  The load is what's going
  


 6   to make the biggest difference in the draw of a boat
  


 7   and its performance.
  


 8             Certainly, as I've testified before, my
  


 9   direct testimony, there is some change in the
  


10   durability.  It depends on the materials.  If you're
  


11   comparing plastic canoes to wood canoes, in general,
  


12   plastic boats are a lot more durable.  Not all modern
  


13   materials are more durable than historic materials.
  


14   For instance, Kevlar canoes are very vulnerable to
  


15   damage.  They're lightweight.  That's why people are
  


16   using Kevlar.  But they're not really appropriate for
  


17   rocky, shallow rivers.
  


18             The draw, I would say there's been really no
  


19   substantive change if the design hasn't changed much.
  


20   It's really a function of the load.  And I think
  


21   Dr. Newell testified, and I agree, that at most, you
  


22   see an inch or so difference in draw because of
  


23   materials, and I would say that's in extreme cases,
  


24   when comparing similar boats of similar size.  The
  


25   difference in historic and modern boat weights, up or
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 1   down, as you'll see in a minute, is, generally, we're
  


 2   talking about pounds or maybe tens of pounds when
  


 3   you're comparing apples to apples and similar kinds of
  


 4   boats.  But, really, the difference in what draw
  


 5   there's going to be is in how much load.  And the laws
  


 6   of gravity haven't changed since 1912, so there's
  


 7   really no change there.  So a hundred pounds in 1912 is
  


 8   a hundred pounds today and a thousand pounds then is a
  


 9   thousand pounds today.  That pull is going to be the
  


10   same, and it's going to basically lead to the same
  


11   amount of draw given the other similarities.
  


12       Q.    And I know we'll talk a little more about
  


13   weight later on, but you have to understand the weight
  


14   of a boat to understand the draw of the boat; would you
  


15   agree?
  


16       A.    Say that again?
  


17       Q.    You have to understand the weight of a boat
  


18   to understand how much it will draw in the water, in
  


19   addition to the design?
  


20       A.    Like I said, I don't believe that the weight
  


21   of the boat per se.  So if you're asking me the weight
  


22   of a wood and canvas canoe from 1912 versus the weight
  


23   of a wood and canvas from today, I don't think there's
  


24   any difference.  I think they're about the same.  So it
  


25   wouldn't make any difference in its draw.
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 1             What's going to make the biggest difference
  


 2   in the draw is the design of the boat; is it narrower,
  


 3   is it shorter, what's its footprint in the water.
  


 4             Draw is about displacement, and so how much
  


 5   water does it displace.  When you're displacing the
  


 6   same amount of water and your boat weight is similar,
  


 7   it's going to be about the same.  The difference comes
  


 8   is how much weight you're putting into that boat.
  


 9             So let's look in a little more detail, unpack
  


10   this a little bit more and think about design.
  


11             So here's some pictures of rubber rafts from
  


12   prestatehood time periods and canoes, wood and canvas
  


13   canoes in the lower left.  And these are slides that I
  


14   produced previously, and I think they're just as
  


15   relevant.
  


16             I would -- other than the fact that they're
  


17   labeled as the -- in the lower left-hand corner here,
  


18   the fact this is a 2014 Old Town wood canoe and this is
  


19   a wood and canvas canoe and this is a wood and canvas
  


20   canoe, I would defy you, if I took the labels off, to
  


21   tell me which one is old and which one is new.  They're
  


22   basically the same materials.  So they look about the
  


23   same.  Are they meaningfully similar?  I would say most
  


24   people couldn't tell them apart.
  


25       Q.    Functionality also meaningfully similar?
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 1       A.    Yeah.  They're used for putting people and
  


 2   stuff in and going down rivers.
  


 3             Again, the difference between rubber boats
  


 4   and newer boats -- and, really, the rubber boats are
  


 5   really not an important part of my argument; but if you
  


 6   look at those pictures there, the design, the basic
  


 7   design, you know, they're ovals and they're made of
  


 8   rubber material.  So the design themselves haven't
  


 9   changed that much.
  


10             And then you have specific boats that are
  


11   made to be exactly what the historic boats, and that's
  


12   the case with the Edith, which Brad Dimock constructed
  


13   to be a replica of the Kolb brothers' boat that they
  


14   took down Grand Canyon in 1911.
  


15       Q.    And, Jon, let's pause here on Slide 58.  The
  


16   Logan trip, where he built the boat, do you recall --
  


17   and he started in Segment 1 and traveled down or
  


18   actually started at the White River and traveled down
  


19   to Tempe, do you recall what he said about what his
  


20   boat looked like?
  


21       A.    I would have to go back and look.  It was a
  


22   wooden boat.  He made it himself.  I believe it was
  


23   decked to help keep the water out, and that's what I
  


24   recollect about it.  In my mind, I pictured it being
  


25   very similar to what you see Brad sitting in here.  It
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 1   was a rowboat.  Those are the details that I recall.
  


 2   But, again, that account has now been entered, and so
  


 3   that information is in the record.
  


 4             So Mr. Gookin makes the comparison saying,
  


 5   well, these are substantially different boats, and he's
  


 6   comparing a wood and canvas rigid canoe to a folding --
  


 7   what he called a canoe is actually a rowboat.  It has
  


 8   oars there.  But it's shaped like a canoe.
  


 9             And these are pretty different boats; one
  


10   designed to have a rigid frame, and that would give it
  


11   better performance in the water, more maneuverability,
  


12   easier to steer, and the other was designed to be taken
  


13   apart, packed up, and carried on down trail.  So they
  


14   have very different functions and very different
  


15   expectations.  So it's a little bit of an apples and
  


16   oranges -- it is an apples and oranges comparison to
  


17   compare the two.
  


18             They're also propelled differently, one with
  


19   oars and one with a single-bladed canoe paddle.  So
  


20   they have different purposes and used on different
  


21   sorts of situations, primarily on how you get the boat
  


22   to the river and how you get it away from the river.
  


23   But also point out, too, that these are the Kolb
  


24   brothers in the Colorado River, and you've got four
  


25   guys sitting in a boat, and, you know, that's a load
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 1   of, oh, probably close to a thousand pounds in a small
  


 2   folding canoe.
  


 3             There's some other points of confusion that
  


 4   Mr. Gookin had in his discussion of canoes.  He
  


 5   consistently mixes up the depth of the canoe with its
  


 6   draw.  In fact, he computed at one point that a draw of
  


 7   25 inches on a boat, in a loaded boat -- he goes
  


 8   through this in his report and then concludes that,
  


 9   well, you couldn't have ever carried that load because
  


10   that was deeper than -- the draw was greater than the
  


11   depth.
  


12             In another case he's just confusing what the
  


13   manufacturer of the Pinkerton boats described as the
  


14   draw versus the depth of the boat.  The depth of the
  


15   boat is the distance from the bottom of the boat to the
  


16   top of the gunnels.  The draw of the boat is the amount
  


17   of that boat that sits under the water surface, and
  


18   that's a function of the weight that's in there.
  


19             His computation saying, I believe it was, 500
  


20   pounds comes up with a draw of 25 inches.  Again, the
  


21   typical depth of a canoe is 13 inches.  Clearly, people
  


22   don't carry more material than the depth of the boat.
  


23   It would be under water at that point.
  


24             And we heard from the experts, like Don
  


25   Farmer and others, that carrying 500 pounds in a canoe
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 1   is not unusual, even for small canoes, and is routinely
  


 2   done on rivers like the Verde, for instance, and
  


 3   certainly would be capable of being used on the Salt in
  


 4   a similar manner.
  


 5             Similarly, he describes that a rowboat is
  


 6   used -- it generally has two people to navigate it, one
  


 7   to row and the other to steer.  That's simply not how
  


 8   rowboats are steered.  You steer a rowboat with a
  


 9   person using the paddle.  There are rowboats that have
  


10   a rudder on them.  Whitehall boats is an example of
  


11   that, and they're typically used in harbor areas; but,
  


12   generally, rowboats are rowed by one person.
  


13             Similarly, he says that Class II is the upper
  


14   limit for canoes.  He's basing that on a Stantech
  


15   report that was done for ANSAC.  That's incorrect.
  


16   It's simply wrong.  I've showed you video, to the
  


17   Commission, of myself in canoes at Class III.  The
  


18   definition of the classes of rapids, I through V, are
  


19   boatable.  That's why they're called I through V.  When
  


20   a river becomes nonboatable, it's a VI.  So as soon as
  


21   it's been done, and then it's dropped to -- the rapid
  


22   would be dropped down to a V or lower.
  


23       Q.    And, Jon, we have historical accounts through
  


24   Segment 4 of canoes being used, and I believe you had
  


25   suggested, based on your reconstruction of what might
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 1   have existed there for rapids, that there would have
  


 2   been some Class III rapids in that stretch?
  


 3       A.    Oh, yes.
  


 4       Q.    So canoes were historically used on a stretch
  


 5   that had Class III rapids?
  


 6       A.    Yes.
  


 7             There's also been some testimony from a
  


 8   variety of sources about the weights of boats being
  


 9   much lighter now.  So I went back and did a little work
  


10   to document this, because that kind of surprised me to
  


11   hear that.
  


12             There's been a lot of discussion about
  


13   birchbark canoes.  People are still making birchbark
  


14   canoes.  Birchbark canoes were not really part of the
  


15   Arizona historical record, I would suggest, because
  


16   there's not a lot of birch in Arizona.
  


17             However, if you look at the boats being made
  


18   today and then, they weigh about the same.  And if you
  


19   go back and look at the website barkcanoe.com, it's run
  


20   by a guy named John Lindeman.  He builds these boats.
  


21   I have had some discussions with John, and he said,
  


22   "No, boats today, boats then weighed about the same,
  


23   functioned about the same, used about the same."
  


24             And then we heard some more testimony where
  


25   these boats were described as being fragile.  So I went
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 1   and asked him and said, "Well, I'm having a hard time
  


 2   reconciling these descriptions of birchbark canoes
  


 3   being fragile with where they were used, because
  


 4   they're used on shallow, rocky rivers throughout the
  


 5   Northeast, where birch grows, and they were used by
  


 6   trappers and they were carrying loads and they had
  


 7   their traps and they had their other materials in
  


 8   there."  And asked him, "Well, are they fragile or are
  


 9   they durable?"
  


10             And his response was, "Birchbark canoes, they
  


11   were the car and truck of their day.  They were built
  


12   for use on rocky rivers.  You needed to maintain them.
  


13   You needed to take care.  Sometimes they leak, so you
  


14   seal up the leaks.  You carry materials for that very
  


15   purpose.  One of the advantages of birchbark canoes is
  


16   you can sew up -- sew on a patch right through the
  


17   bark, seal it with tar and other sticky stuff, cover it
  


18   up and keep boating."
  


19             So -- and I'll show you some pictures in a
  


20   minute.  But, anyways, back to the issue of weight
  


21   here.  Wooden canoes, again, if you look at
  


22   wooden-canoes.com and I look at the specs, 14-foot EM
  


23   White canoe, historical canoe from prior to 1910,
  


24   weighs about 55 pounds.  If you look at a modern
  


25   16-foot canoe, weighs about 76 pounds.  A 15-foot
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 1   historic canoe, the BN Morris canoe, weighed about
  


 2   60 pounds.
  


 3             So an addition of about a foot seems to be
  


 4   adding about 15 pounds.  So modern canoes, wooden
  


 5   canoes, historic wooden canoes weigh about the same.
  


 6   They're not substantively heavier or lighter in either
  


 7   direction.
  


 8             Similar kind of thing when you compare the
  


 9   wood and canvas canoes.  So a wooden canoe is all wood.
  


10   A wood and canvas canoe is stretched canvas over wood,
  


11   painted and sealed in other ways to help keep the water
  


12   out, and both weigh about 75 pounds.  In fact, a
  


13   16-foot canoe is a little bit heavier than the historic
  


14   wood and canvas canoe they mentioned here.  So, again,
  


15   not true that there's a significant difference.
  


16             One place where we do see a reduction in
  


17   weight in modern materials is in the canvas folding
  


18   canoes.  In fact, they're not really using canvas
  


19   anymore, and that's the primary difference, is that
  


20   you're using, typically, pack boats.  And I think we
  


21   asked some questions of Tyler Williams about pack
  


22   boats.  I think one of the Commissioners was asking
  


23   questions about that.  And they typically are lighter.
  


24   It's probably because we're not as burley as we used to
  


25   be as a species, and carrying lighter weights, I guess,
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 1   is better.
  


 2             There's some suggestion that the plastic
  


 3   canoes are significantly lighter.  My 16-foot Wenonah
  


 4   Rogue weighs 70 pounds.  Compare that to a wooden
  


 5   canoe, a 15-foot of 60 pounds, you know, those are in
  


 6   the same ballpark.  These are not substantive
  


 7   differences.
  


 8             Where you do see, there are ultralight modern
  


 9   canoes, like Kevlar is a material that's used.  Wenonah
  


10   makes a number of canoes out of Kevlar.  I've seen some
  


11   of these are the river, on the Verde River, and kind of
  


12   chuckled, because their boat was going to look a lot
  


13   different taking it down there.  They're just not --
  


14   they're meant for flat water and they're meant to be
  


15   light and fast and ease in portage, and they're
  


16   weren't -- they're not really built for it.  But those
  


17   are substantively lighter.
  


18       Q.    So there are modern boats that are
  


19   lightweight relative to the amount of boats that exist
  


20   in the modern time?
  


21       A.    Sure.
  


22       Q.    Okay.  So when PPL Montana, the Supreme
  


23   Court, talked about lightweight boats, is it your
  


24   opinion they're talking about those particular -- a
  


25   lightweight boats that might exist, like a Kevlar or
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 1   something else?
  


 2       A.    I think the Montana Court lacked information.
  


 3   I think there was a suggestion made to them that modern
  


 4   boats were lightweight and they were able to be used in
  


 5   places where historic boats weren't used.  And the
  


 6   State of Montana didn't bring forth any information
  


 7   about that, and the Court is questioning, saying, well,
  


 8   we don't see that question being answered, and you
  


 9   should have.
  


10       Q.    So the --
  


11       A.    But they don't have the answer to whether
  


12   things are lighter now, in general.  And, in fact, if
  


13   you look, if you talk to actual boaters, people with
  


14   expertise in modern boating, you'll see that, no, they
  


15   weigh about the same.
  


16       Q.    So the boats that are used on Arizona rivers,
  


17   and specifically the Salt, are not exclusively this
  


18   light category of modern boats like Kevlar Ultra-light?
  


19       A.    Correct.
  


20       Q.    Okay.
  


21       A.    Correct.
  


22             And then there are no historic aluminum
  


23   canoes.  Aluminum was around then, but they weren't
  


24   really making boats out of them until after World
  


25   War II and the airplane manufacturing places were
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 1   looking for some revenue, but those aren't
  


 2   substantively lighter either, and they're not that
  


 3   particularly durable either.  They can take getting
  


 4   banged, but they dent and they lose performance.
  


 5             So historic canoes are simply just not that
  


 6   much heavier.  Particularly the kind of differences
  


 7   that we're looking at pale in comparison to the load.
  


 8   So we're talking about pounds differences, and if, you
  


 9   know, it's 2, 3, 4, 5, maybe 10 pounds difference, is
  


10   irrelevant compared to throwing 500 pounds of material
  


11   in the canoe.  The fact that it's made of lighter or
  


12   slightly heavier material doesn't give it significantly
  


13   more or less draw.  And I think Dr. Newell was asked
  


14   that question, and he thought that it was about an inch
  


15   difference, at most.
  


16       Q.    Do you recall if Dr. Newell presented any
  


17   evidence on the comparison between modern weights of
  


18   boats and historic weights of boats?
  


19       A.    I don't recall that he did, certainly not
  


20   small boats.
  


21             Moving to Slide 61, there's been the
  


22   assertion that -- and I've said this myself. -- that
  


23   modern canoes are more durable than historic canoes, is
  


24   the implied part that's not stated there.  And, really,
  


25   a more correct way to say that is some modern canoes
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 1   are more durable than some historical canoes.
  


 2             Certainly the plastics, the Royalex canoes,
  


 3   you know, you can do a lot to those canoes that you
  


 4   could not do to a wood or canvas or a wood canoe or a
  


 5   birchbark.  You know, Mr. Gookin showed, I think, video
  


 6   or pictures or something of dropping them off of the
  


 7   roof of a multistory building, which is generally not
  


 8   their intended use, but typically you wouldn't do that
  


 9   with a wood canoe.
  


10             On the water, however, modern wood and canvas
  


11   canoes have about the same durability as historic wood
  


12   and canvas canoes.  The difference is in epoxies or
  


13   varnishes or whatnot.  We heard from Mr. Dimock that
  


14   those make no substantive difference in their
  


15   durability in terms of ability to withstand the rigors
  


16   of a river.  There might be some differences in their
  


17   ability to withstand weather or how they're stored.
  


18             As I mentioned, Kevlar boats are lightweight,
  


19   but they're not particularly durable, so they're not
  


20   more durable than historic canoes.
  


21             Fiberglass boats, I've heard a lot of
  


22   discussion about fiberglass boats being especially
  


23   durable.  That's just not true, and they're not really
  


24   used that much today.  They tend to crack and they're
  


25   difficult to repair.  So they're not particularly known
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 1   for durability.  I would not put them in that category
  


 2   of being more durable, and they're certainly less
  


 3   practical for an on-the-river type repair that you
  


 4   could have done with a wood and canvas or a canvas
  


 5   canoe or a wooden small boat, for that matter.
  


 6             Similarly with aluminum boats, you don't see
  


 7   them used that much on rivers.  You see them more
  


 8   fleets of rental boats or summer camps use them,
  


 9   because you can put a kid in there and they can bang
  


10   into each other, and performance doesn't really matter
  


11   a lot to them.  So in some respects they're durable,
  


12   but as a downriver boat, not much difference.
  


13             All this discussion of durability is really
  


14   irrelevant, particularly, in Segments 5 and 6, because
  


15   you really don't have the conditions there where
  


16   durability is put to the test.  It's an easy segment of
  


17   the river.  Both were easy segments of the river.  What
  


18   riffles are there are commonly navigated by people with
  


19   no experience.  I don't know of any instances of boat
  


20   failures by impact, except perhaps in cases of extreme
  


21   drunkenness or carelessness.
  


22             Certainly historical boats were sufficiently
  


23   durable for the Salt River.  So to suggest that there's
  


24   an improvement in durability is not to say that they
  


25   were not durable in the past.
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 1             And I showed you these slides.  These are
  


 2   repeats from my original presentation, and they're just
  


 3   offered to rebut the idea that boats, wooden boats,
  


 4   were just not used on shallow, rocky rivers; and that's
  


 5   exactly what they were designed for.
  


 6             These happen to be birchbark canoes.
  


 7   Birchbark canoes, if you read the literature about
  


 8   them, they were not made for dropping off buildings,
  


 9   but they were made for going down shallow, rocky
  


10   rivers, and you see them do that.  This is a process
  


11   called snubbing, where you use a pole to propel you, to
  


12   keep yourself from going downriver faster.  You kind of
  


13   stop yourself, slow yourself to move through the rapid
  


14   gradually, and navigate your way down.
  


15       Q.    Do you know if birchbark canoes were used
  


16   throughout the Northeast and the North for the logging
  


17   industry?
  


18       A.    For logging?
  


19       Q.    For the purposes of getting logs down rivers.
  


20       A.    Well, they didn't carry logs downriver, but
  


21   they would go down with the logs, in some cases, with
  


22   birchbark canoes, yeah.
  


23       Q.    And when --
  


24       A.    Go ahead.
  


25       Q.    Were they used in the trapping industry of
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 1   the Northeast?
  


 2       A.    Oh, yes, trapping, traveling.  Like I say,
  


 3   they were the car and automobile of the early
  


 4   development period of the Northeast in particular.
  


 5             And here's a cedar canvas canoe going
  


 6   upstream, again with a pole, and a fairly loaded boat
  


 7   in a very shallow, very rocky river.  And, again,
  


 8   that's what these boats were designed to do.  The
  


 9   inference or the direct statement that these old boats
  


10   were not suitable for such rivers is just simply wrong
  


11   and does not coincide with the record at all.
  


12             So we tried to put our money where our mouth
  


13   was here, if we move to Slide 64, and we took the Edith
  


14   out.  And we not only took the Edith out, which is a
  


15   replica of the Kolb brothers' 1911 boat, on Segment 5,
  


16   we also took a Klepper out.  And this is a replica of
  


17   the Klepper kayaks that were available also at the time
  


18   of statehood.  And both boats made it down without any
  


19   problem.
  


20             And you can see that Mr. Dimock has taken his
  


21   replica boat down the Grand Canyon.  Here you see him
  


22   running a rapid -- I think that may be Horn Rapid in
  


23   Grand Canyon. -- at a significant rate of flow, high
  


24   velocities, big rocks, and those successfully navigated
  


25   the river, multiple times now.
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 1             And just to remind you, on that trip that we
  


 2   took on Segment 5, we had loaded Brad's Edith with more
  


 3   than a thousand pounds of water and other weight.  We
  


 4   had no weight other than the boater in the Klepper, but
  


 5   they're made for multiday trips.  We also had a wood
  


 6   and fiberglass McKenzie replica from poststatehood, a
  


 7   number of other boats along as well.
  


 8             We were out on the water about four hours.
  


 9   We went from Saguaro Ranch down to just above Granite
  


10   Reef Dam.  The flow rate was 653 cfs above the Verde
  


11   confluence and about 746, we estimate, below the Verde
  


12   confluence.  The median daily in there is about 405.
  


13   So we're a little above the median annual daily flow,
  


14   but below the median annual flow, which is 819 cfs on
  


15   the Salt in Segment 5, and in Segment 6 it's 1,230.  So
  


16   we went 12 miles, no problems.  Boat and boater arrived
  


17   happy.
  


18             So, again, just to draw a line on this, we
  


19   heard a number of times that these historic boats were
  


20   fragile because they were made of wood.  Some modern
  


21   boats are more durable.  That does not mean or imply
  


22   that all historical boats had no durability.  In fact,
  


23   Brad Dimock testified that some of the old-growth wood
  


24   that was available had fewer knots and was, in fact,
  


25   better and was made of more material -- the basic


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 21      05/17/2016 4705


  


 1   material was more durable.
  


 2             And I think I've said all these points
  


 3   already, so I won't repeat them.
  


 4             A word about boat crashes.  Mr. Gookin
  


 5   provided some pictures of some canoe and kayak
  


 6   disasters on the Upper Salt that came out of a U.S.
  


 7   Forest Service report.  I just would like to underscore
  


 8   one more time, the U.S. Forest Service is not an
  


 9   unbiased party in this debate.  And in other States'
  


10   navigability cases that I've worked on, it's the State
  


11   against the Federal Government, and the Federal
  


12   Government's arguing against navigability.  They have a
  


13   vested interest, so not exactly unbiased.  But,
  


14   clearly, these are pictures that they say were from the
  


15   Upper Salt.
  


16             I would note in each case the river doesn't
  


17   appear to be in flood or hard conditions, and in most
  


18   cases where I see instances like this, these are
  


19   careless boaters.  So if you take a canoe sideways into
  


20   a rock, like you see on the lower left here, this
  


21   aluminum canoe, that's what's called a wrap around this
  


22   big boulder.  If you float sideways into one and you
  


23   don't know how to high side and you tip over facing
  


24   upstream, your boat will fill with water.  And that's
  


25   one of the downfalls of these aluminum and fiberglass
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 1   canoes, is that they don't bend well and they'll break.
  


 2   And there you see that sitting there.
  


 3             The lower right here, where it says
  


 4   "Fiberglass Canoes," that's a kayak.  That's not a
  


 5   canoe.  And, again, fiberglass, not very durable and
  


 6   subject to breaking.
  


 7             But the fact that there's a boat crash or two
  


 8   or three does not mean that the river itself is not
  


 9   navigable.  If that were the case, if we go to
  


10   Slide 67, the Mississippi River would not be navigable.
  


11   The left picture here is a picture of a canoe that's
  


12   been similarly wrapped from the Mississippi River.
  


13   Somebody went probably sideways into an obstacle,
  


14   wrapped around a rigid obstacle, and folded their boat
  


15   in half, crashed out of it.  And then you see other
  


16   larger boats that have had other kinds of problems.
  


17             Crashes happen in lots of places.  Crashes
  


18   happen on the U.S. 60, hopefully not tonight during our
  


19   drive.  It doesn't mean the road is not drivable.  It
  


20   just means somebody needed to be a better driver.
  


21             Despite the fact that there were a few
  


22   pictures on Slide 66 of some boat crashes, there have
  


23   been hundreds or thousands of boats that made it
  


24   successfully down this same segment of the river.  The
  


25   vast majority of trips do not have these kinds of
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 1   problems.
  


 2             In talking about canoes, I feel compelled to
  


 3   say that Mr. Gookin, many, many times in his report and
  


 4   his testimony, stated something to the tune of Fuller
  


 5   said, and he cites this report by Stantech.  I am not
  


 6   Stantech.  I have never worked for Stantech as an
  


 7   employee.  What Stantech puts in their reports is their
  


 8   business.
  


 9             He's repeated this error more than 30 times
  


10   in both his report and in his testimony.  The report
  


11   that he's referencing was done for ANSAC, not for the
  


12   Land Department.  It was not directly applicable to the
  


13   Salt River.  In fact, I was not aware that this chapter
  


14   was in that report.
  


15             We were -- our firm worked with Stantech on
  


16   other parts of this same report, but I was not aware
  


17   that there was a historic boating component to that
  


18   report until it was put out.  And it came out, in fact,
  


19   years later, when we had the testimony or the hearing.
  


20   We were preparing for the hearings and somebody said,
  


21   oh, there's this aspect.
  


22             So to attribute that to Fuller is -- I don't
  


23   appreciate that, and it's inaccurate.  He implies that
  


24   I've changed my mind about things, and, in fact, those
  


25   were not my opinions.
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 1       Q.    Let's go back to that slide, though, Jon, and
  


 2   this is what Stantech did write, and they said -- and
  


 3   I'm reading starting with "The development."
  


 4             "The development of durable small boats -
  


 5   plastic, fiberglass and other modern types of canoes
  


 6   and kayaks, inflatable boats for single paddlers and
  


 7   for groups - all contributed to the rising popularity
  


 8   of river running in Arizona especially on rivers not
  


 9   previously considered boatable, or boatable only very
  


10   rarely because of low water."
  


11             Would you consider the Salt a river that
  


12   wasn't previously considered boatable or boatable only
  


13   very rarely because of low water?
  


14       A.    No, not at all.
  


15       Q.    Okay.  So this doesn't apply to the Salt
  


16   River?
  


17       A.    That particular statement, no.
  


18             Again, these are not my words.  These are the
  


19   words of someone else, and I disagree, and I think the
  


20   record is clear.  The Salt River is boatable at low
  


21   water.  It was boated in the past.
  


22             Moving on to Slide 69, load and draw.  This
  


23   time we'll move and talk -- we had a lot of discussion
  


24   about draw and what that means.  Most of the boat's
  


25   weight is in its load, not in the boat materials.  So
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 1   even if it's just a passenger in it, for instance, when
  


 2   I get into my canoe, and my canoe weighs nearly
  


 3   70 pounds, I will tell you that I weigh somewhat north
  


 4   of 70 pounds.  So most of the load is me, and similarly
  


 5   with my gear.  I'm pretty much commonly carrying more
  


 6   than 70 pounds of gear.  So what's causing the draw is
  


 7   not the boat so much as the load that's in it.
  


 8             The capacity is a function of the design.
  


 9   It's all about how much water it displaces.  So the
  


10   wider and longer your boat is, the less -- in general,
  


11   the less draw you're going to have for the same amount
  


12   of weight.
  


13             Again, the basic design of these boats hasn't
  


14   changed significantly, and you see that in looking at
  


15   the pictures of historic and modern boats.
  


16             Can also be somewhat a function of -- draw
  


17   can be somewhat a function of not only the load carried
  


18   and the water displaced, but the design of the boat, as
  


19   I mentioned, its length, width, section and depth, but
  


20   also how you place the load in the boat.  Typically,
  


21   you want to load your boat center load it, rather than
  


22   front or back load it, and it helps prevent some of the
  


23   plunging effect that we heard discussed in some detail
  


24   during Dr. Newell's testimony in the last days of
  


25   hearing.
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 1             There was also some discussion that the Hyra
  


 2   depths are some sort of a -- maybe a swimming pool sort
  


 3   of draw and they don't consider the conditions of the
  


 4   river.  So I went back and I reread the Hyra report,
  


 5   and I did not get that sense at all.  They talk about
  


 6   whitewater rivers and then they give their depths.  So
  


 7   while it is true that in a pond or a pool or flat
  


 8   water, you're going to experience less variability of
  


 9   draw, to say that that doesn't include that the Hyra
  


10   standard is 6 inches for a canoe, for instance, means
  


11   that it's always 6 inches only in flat water.
  


12             And I think that we know that, because we
  


13   heard from some boatman, some people who were qualified
  


14   to speak about modern recreational boating and the kind
  


15   of draw, particularly, again, Don Farmer, Brad Dimock,
  


16   myself, Tyler Williams, and we recognize that small
  


17   boats, 6 inches is a reasonable estimate of what a
  


18   typical draw of a loaded small boat is.
  


19       Q.    Jon, the Hyra standard is one of the factors
  


20   that you used in making your determination about
  


21   navigability; is that right?
  


22       A.    Yes, it is.
  


23       Q.    But it is only one factor.  Did you use other
  


24   factors apart from Hyra?
  


25       A.    The nice thing about the Hyra standard is
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 1   it's a document that's published, someone can go pull
  


 2   out of the library and say here's what somebody wrote
  


 3   down and published and presumably went through some
  


 4   kind of quality control, and it's a table that you can
  


 5   put in your report.
  


 6             I didn't need the Hyra report to tell me how
  


 7   much canoes draw or what kind of a river I can put my
  


 8   boat in.  I certainly don't pull out Hyra and say,
  


 9   "Well, it says 6 inches, and I think the river might
  


10   only be 5 in some places.  I better not go."
  


11             I think that you heard from the boaters that
  


12   if the whole river were 6 inches deep, and I think I
  


13   remember saying this myself, you probably wouldn't take
  


14   a canoe out on it.  To get through a place where it's
  


15   6 inches or less, I think we heard Don Farmer say he
  


16   could take his loaded canoe through 2 inches of depth.
  


17   If it's, say, getting around a shallow rock, there are
  


18   techniques you can use in your boat to lean the boat,
  


19   approach with velocity, other things to do to get
  


20   around shallower depths than that.
  


21             So I don't need the book to tell me those,
  


22   but it was a convenient way to write down and say
  


23   here's some standards that some folks have used, and we
  


24   wrote that down in the original reports back in 1993
  


25   for primarily that purpose, just to communicate what
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 1   others have said about boat depths.
  


 2       Q.    And Hyra talks about a 6-inch --
  


 3       A.    Boat draws.
  


 4       Q.    Hyra talks about a 6-inch standard for
  


 5   canoes; do you recall that?
  


 6       A.    Yes.
  


 7       Q.    As we'll get to later, were there any depths
  


 8   that you found, based on the cross sections and the
  


 9   flows that we'll talk about for median daily depths,
  


10   that were 6 inches?
  


11       A.    Not on the Salt River, no.
  


12       Q.    Okay.  Was there anything that was below a
  


13   foot?
  


14       A.    Not at the range of the conditions that you
  


15   just talked about, no.
  


16       Q.    So we're not talking about using 6 inches for
  


17   our standard?
  


18       A.    That's correct.
  


19             So what are the factors of the draw versus
  


20   the operating depth.  We heard a lot of discussion
  


21   about that.  And my reading of Hyra says that the way
  


22   they're talking about draw is they were looking at the
  


23   operation of a boat on such a river.  They were not
  


24   talking about simple flat water conditions.  And that's
  


25   consistent with my own experience.
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 1             So what are the factors?  You do have this
  


 2   plunging effect or forward acceleration.  I've heard it
  


 3   called different things in different cases, and it can
  


 4   be a factor of the boat length.  So the longer your
  


 5   boat, if it's a rigid boat, you're going to see more of
  


 6   that plunging factor.
  


 7             Boat design may have some impact in it as
  


 8   well.  Some boats are designed with what's called
  


 9   rocker.  Some boats are flexible, they're nonrigid,
  


10   and so you get down to the bottom of a rapid and the
  


11   boat is better able to avoid plunging deeper into the
  


12   water.
  


13             Some boats are designed with the bows flared
  


14   to push off waves and to kind of part the water to
  


15   minimize the amount of overflow.  Other boats are
  


16   designed with decks so that the deck could be
  


17   temporarily submerged and not take on water.
  


18             It's also a function of the boat
  


19   maneuverability.  So if you're, by virtue of the design
  


20   of a boat, like a sweep scow might be, where you don't
  


21   have a lot of turning ability, you might experience
  


22   more of that plunging effect than if you have a highly
  


23   maneuverable smaller boat.  You may be able to steer
  


24   out of that and approach the bottom of the rapid
  


25   differently.
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 1             The slope of the rapid itself is also a
  


 2   factor.  So if there's a great difference between --
  


 3   and I'm using my hands here. -- the slope of the rapid
  


 4   in the flat pool below, the steeper the rapid, the more
  


 5   likely you are to plunge deeper at the bottom.
  


 6             I believe there was some discussion saying
  


 7   that, well, that plunging effect would cause you to
  


 8   T-bone the boat on the bottom of the river, at the
  


 9   bottom of the rapid, because you would plunge beneath
  


10   this 6 or 1 foot deep segment.  But the morphology of
  


11   the pool and riffle system, because of the flow at the
  


12   bottom of these riffles, it tends to be also deeper
  


13   there.  So it's rare that you're going to come to the
  


14   shallowest part of a cross section at the bottom of the
  


15   riffle.
  


16       Q.    So based on the depths that boats that could
  


17   be used on the Salt require and your understanding of
  


18   the geomorphology of the river and the size of the
  


19   boats that are being used, would you expect that
  


20   operating depths would be significantly more than the
  


21   draws of the various boats that could be used on the
  


22   Salt?
  


23       A.    Not significantly.  I think that there --
  


24   yeah, there is some plunging effect at the bottom of
  


25   rapids; but my experience of actually being in a boat,
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 1   a rigid boat, taking it down the river through
  


 2   Segment 2, through Segment 3, through Segment 5, this
  


 3   was never an issue in terms of boating.  Never once did
  


 4   I plunge my boat beneath the water surface because of
  


 5   this effect.
  


 6       Q.    Was it an issue for the Edith trip where the
  


 7   Edith went down Segment 5 and the top of Segment 6?
  


 8       A.    Not at all; nor for the Klepper, which is
  


 9   longer and narrower.
  


10                  MR. SLADE:  And, Mr. Chairman, I'm not
  


11   sure if we might give Jody a five-minute break.
  


12                  CHAIRMAN NOBLE:  Who?
  


13                  Let's take five minutes, because we're
  


14   quitting at 4:30.
  


15                  (A recess was taken from 3:56 p.m. to
  


16   4:01 p.m.)
  


17                  CHAIRMAN NOBLE:  Mr. Slade?
  


18                  MR. SLADE:  Ready.
  


19                  CHAIRMAN NOBLE:  Mr. Fuller?
  


20                  THE WITNESS:  I'm ready.
  


21                  CHAIRMAN NOBLE:  Let the games begin.
  


22   BY MR. SLADE:
  


23       Q.    Jon, I think we're on Slide 70 or you were
  


24   concluding that slide.
  


25       A.    I don't think I have any more to say about
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 1   that.
  


 2       Q.    Okay.
  


 3       A.    Basically, I did not find plunging to be a
  


 4   factor for any of the segments of the Salt River that I
  


 5   have personally boated and certainly wasn't described
  


 6   in any of the historical accounts.
  


 7             So getting back to the question that the
  


 8   Court wants to know, the Supreme Court wants to know,
  


 9   is, do modern boats allow boating in segments that
  


10   could not be boated by historic boats.
  


11             So no is the simple answer.
  


12             The segments in which people boated in the
  


13   past were Segments 1 through 6.  What kinds of boats
  


14   they used?  Small, low draft boats, primarily wooden,
  


15   homemade.  What times of year do they boat?  They
  


16   boated all year.  And that's very similar to what we
  


17   see today.
  


18             Historical boats were used then.  Modern
  


19   boats are used now.  The modern boat materials make it
  


20   somewhat easier, so you can be a little less skilled
  


21   and a little more careless on the river and not have
  


22   problems that you could in the past, so you need
  


23   less boating and repair skills today.  But the same
  


24   reaches are boated then as are now, in similar types of
  


25   boats.
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 1             But that's not all we can learn from modern
  


 2   boating.  I think it's important.  One is that modern
  


 3   boats get us to the place so we can see what the river
  


 4   actually looks like.  It's particularly important in
  


 5   Segments 2 and 3, where I would say that we all agree
  


 6   that the river's in substantially the same condition,
  


 7   until you get to the backwater of Roosevelt, of course.
  


 8   So you can look at the river and say, well, this is
  


 9   what it's like; this is what the experience of being on
  


10   this river is like.
  


11             When it comes to answering the question of
  


12   what are the typical depths of the river, what are the
  


13   typical widths, is the river wide enough, is the river
  


14   deep enough, the fact that you can take a modern boat
  


15   out there and look at these things gives you the
  


16   opportunity to observe firsthand, rather than relying
  


17   on looking at an aerial photograph or reading what
  


18   someone else might have said on a website describing
  


19   their experience.
  


20             You can also learn what the difference
  


21   between high water conditions are on the river and low
  


22   water conditions.  So a lot of the river guides, for
  


23   instance, are -- the current river guides that are out
  


24   there are written from the perspective of somebody
  


25   trying to take a whitewater raft down at higher flow
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 1   conditions, rather than manual low water conditions.
  


 2             Going out at low water helps you look at
  


 3   where the obstacles are.  I think Dr. Mussetter, in his
  


 4   redirect this morning, made that observation about
  


 5   being on Segment 5 at 8 cfs allowed him to look at the
  


 6   river kind of underneath the river, if you will, and
  


 7   there's certainly some value at that, more so in
  


 8   looking at the river at normal low conditions than in
  


 9   abnormal low condition.
  


10       Q.    And, Jon, I believe you testified earlier
  


11   that most of the trips you found actually occurred at
  


12   the low flow?
  


13       A.    I would say a greater number of trips
  


14   occurred in the months of typically low flow.
  


15       Q.    June was the most common month?
  


16       A.    Correct.
  


17       Q.    So it would be important to see the river at
  


18   June, as opposed to just looking at what the river
  


19   guides say for rafting in February, March and April?
  


20       A.    Yeah, for Segments 2 and 3.  We don't have
  


21   much in the way of guides for other segments.
  


22             You also get a chance to look at the nature
  


23   of things that might be considered obstacles.  So
  


24   there's been a lot of discussion that riffles are an
  


25   obstacle to boating.  Well, the boaters would tell you
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 1   otherwise; that they're not.  That when you're on them,
  


 2   it's clear where the flow channels are, where you
  


 3   should go, what you should avoid.  Even first time down
  


 4   at low water, getting around them is straightforward.
  


 5             Similarly, we know that sand bars are not any
  


 6   kind of an obstacle that prevents any kind of boating,
  


 7   and you see what the nature of those bars might be,
  


 8   whether they're sand or gravel or cobble bars.  And in
  


 9   no case have I heard any boaters complaining, saying,
  


10   "Well, this river is so braided I just didn't know
  


11   which way to go" or one of the braid -- all of the
  


12   braids were too shallow.
  


13             The answer to your question is, I think we've
  


14   heard some testimony saying, well, if the river splits
  


15   in two, that means it's half as deep in both
  


16   directions, right?  And that's simply not the case on
  


17   the river.  In some cases the narrow thread that splits
  


18   off is the deep one.  In other cases, it's not.  But in
  


19   no case is it unclear about which way to go when you
  


20   come up to a split in the river.
  


21             Again, it gives you information about the
  


22   nature of the things like beaver dams.  Are there
  


23   beaver dams on Segments 1, 2 and 3?  None that I've
  


24   seen.  2 and 3, I've boated through there.  I've never
  


25   once talked to a boater or read a guide where somebody
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 1   said you better watch out for beaver dams on Segments 2
  


 2   and 3.  You don't see any on Segment 5, and the only
  


 3   place you see them in Segment 6 is down in the
  


 4   effluent-dominated reaches, where the river is in a
  


 5   substantively different condition, both from a flood
  


 6   perspective and from a normal low flow perspective in
  


 7   the size of the channel.  But it gives you a chance to
  


 8   look at those things and have firsthand knowledge of
  


 9   what this river is actually like from the seat of a
  


10   boat.
  


11       Q.    So, Jon, you've found over your 20 years of
  


12   going down these rivers that there's a difference
  


13   between theory about what the river might look like or
  


14   how much water would be in a braid versus the reality
  


15   of what the river actually does look like when you're
  


16   in a boat?
  


17       A.    Yes.
  


18       Q.    And that difference is important for your
  


19   assessment of navigability?
  


20       A.    I think if you haven't seen the river, all of
  


21   the river, you have no business rendering an opinion
  


22   about what it looks like.  And I would suggest that the
  


23   best way to determine whether a river is navigable is
  


24   to sit in a boat and go down there and take a look at
  


25   it.
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 1             I liken it to my wife was a teacher.  One of
  


 2   her former students is a professional NASCAR driver,
  


 3   and he was out at PIR and offered us a chance to ride,
  


 4   and now he teaches stock car driving or I forget what
  


 5   the kind of cars that they do, but he offered us a
  


 6   chance to go ride in it.
  


 7             And I've seen races on TV.  I've seen
  


 8   pictures of races.  I've heard descriptions of races.
  


 9   I tell you, it's a whole lot different sitting in just
  


10   the passenger seat, going around at 150 miles an hour
  


11   into the dark side of PIR than it looks like on TV.
  


12   It's a very different experience, and I can only
  


13   imagine that sitting in the driver's seat would be a
  


14   much different experience as well.
  


15             The same kind of thing.  Reading about what
  


16   it looks like, what it's like to boat a river is very
  


17   different than boating the river.
  


18             That concludes my discussion of modern
  


19   boating versus historical boating, and this is just a
  


20   lovely picture to give us pause and take a deep breath
  


21   and remember that life is beautiful.
  


22             I want to transition now into the hydrology,
  


23   and I'm trying to answer the question of what are the
  


24   right flow rates to think about and when looking at the
  


25   Salt River.  And to that end, I wrote a paper that I
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 1   think has been disclosed of Salt River rebuttal
  


 2   hydrology, I think it was called.  I don't know what
  


 3   exhibit number you placed on that.
  


 4       Q.    Let's pause there so we can get that in the
  


 5   record.
  


 6             The Salt River rebuttal hydrology that you
  


 7   wrote is in evidence as 6053 Part 396.
  


 8       A.    My objective in writing that was to flesh out
  


 9   in more detail for the technical experts what I was
  


10   thinking, how I got to where I got to, hopefully so
  


11   that we could spend a little less time talking about it
  


12   here and give everyone a little more chance to digest
  


13   that before I just started speaking about it.
  


14       Q.    So you've disclosed everything, all the
  


15   explanation regarding what you're going to talk about
  


16   in your PowerPoint about hydrology, all that
  


17   explanation is in your more comprehensive hydrology
  


18   discussion that we just cited?
  


19       A.    That's how I would characterize it, and my
  


20   anticipation is that there's going to be some
  


21   information that others will ask for that --
  


22                  MR. ROJAS:  Mr. Slade, you mentioned
  


23   Exhibit 6053.  Did you mean CO53?
  


24                  MR. SLADE:  I did.
  


25                  MR. ROJAS:  Okay.  We got alarmed.  We
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 1   don't have any exhibits that have four digits.
  


 2                  MR. SLADE:  So we're not in the 6,000's
  


 3   yet?
  


 4                  DIRECTOR MEHNERT:  We're getting close.
  


 5                  MR. SLADE:  Okay.
  


 6                  MR. ROJAS:  Thank you.
  


 7   BY MR. SLADE:
  


 8       Q.    C053 Part 396.
  


 9       A.    So hopefully I'm going to say a little less
  


10   than I would have otherwise, by virtue of having put
  


11   out that written document, and will take questions as
  


12   they come, either from you or from others.
  


13             So there are lots of different ways to talk
  


14   about what are the right flow rates for the Salt River
  


15   or any other river.  People report discharges or
  


16   characterize a river using the average annual flow, the
  


17   median annual flow, the median daily flow.  There's
  


18   seasonal fluctuations, monthly fluctuations, median
  


19   daily discharge.  There are discharges that are
  


20   published -- flow rates that are published by the
  


21   USGS.  There's the raw data that are now available
  


22   from the USGS websites, and there are reconstructed
  


23   values.  Mr. Burtell spent a considerable time working
  


24   in that particular area and offered some opinions on
  


25   that.
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 1             And what I'm trying to do is to bring that
  


 2   all together and to look at the differences between
  


 3   what various people said, and I guess my objective is
  


 4   to have kind of a kumbaya moment and say I think we can
  


 5   all agree to this.
  


 6       Q.    And, Jon, stepping back, what is the purpose
  


 7   of looking at the hydrology?
  


 8       A.    It speaks most directly to understanding two
  


 9   things, mostly.  One is understanding the nature of
  


10   what would have been the flow conditions during
  


11   historic boat trips, to the extent that those data are
  


12   available; and the other is for beginning to answer the
  


13   susceptibility question.
  


14             So in order to determine if a river is
  


15   susceptible, you need to know the flow rate, so that
  


16   you can know what a depth might have been.  So that's
  


17   part of the answer to the susceptibility question.  So
  


18   it's on our way to the question of depth, as well as
  


19   seasonality, in terms of when, what part of the year,
  


20   would specific depths and conditions exist versus other
  


21   parts of the year.
  


22       Q.    And are you performing this hydrology
  


23   reconstruction consistent with your understanding of
  


24   the Winkleman case?
  


25       A.    Yes.  I'm trying to determine what the flow
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 1   rates were for the ordinary and natural condition of
  


 2   the river.
  


 3       Q.    Okay.
  


 4       A.    And I've listened to a lot of testimony on
  


 5   the subject of hydrology, and I think I've picked out
  


 6   what are what I believe to be consensus positions that
  


 7   will help enable ANSAC in their stated task.
  


 8             And I sympathize with your frustration in
  


 9   listening to hydrologists talk about different flow
  


10   rates and all these averages of averages and averages
  


11   of medians and all these different ways of talking
  


12   about flows.  And I would say that all of them are
  


13   legitimate ways of describing rivers, depending on your
  


14   purpose, depending on your need.  And I would echo
  


15   Mr. Twain here when he says, you know, "Lies, damnable
  


16   lies and statistics," in terms of the kinds of lies.
  


17             So it gets frustrating.  You see statistics
  


18   that can be used in all sorts of ways.  And I've tried
  


19   to boil it down to the simplest and most obvious ways
  


20   of looking at the river here.
  


21             And that was intended to be lighthearted, and
  


22   apparently didn't quite achieve its goal.
  


23                  CHAIRMAN NOBLE:  So taken.
  


24                  THE WITNESS:  All right.
  


25                  Slide 75, moving right along here, a
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 1   couple of miscellaneous rebuttal items here.
  


 2   BY MR. SLADE:
  


 3       Q.    This is Slide 76 now?
  


 4       A.    It is.
  


 5             The upper watershed does not produce all of
  


 6   the runoff.  So that is incorrect to state that.  It
  


 7   does produce the majority, particularly of the
  


 8   baseflow, but there is runoff that comes from below
  


 9   where the gages are, and the lowest gage currently is
  


10   at Roosevelt upstream of the reservoir and Tonto Creek
  


11   upstream of the reservoir.
  


12             It's true that a lot of the runoff does
  


13   come from that upper watershed, but not all of it.
  


14   and we'll talk about that in a little more detail.
  


15   There's about a thousand square miles of drainage area
  


16   or about 15 percent of the total drainage area below
  


17   the Tonto and Roosevelt gages and above Stewart
  


18   Mountain Dam.
  


19             The Salt River is not erratic and
  


20   unpredictable.  The fact that we are able to describe
  


21   the river and you see trends by season and are able to
  


22   talk about things like the median daily discharge or
  


23   the average annual discharge or the average monthly or
  


24   the minimum monthly tells us that there are data with
  


25   which to predict the river flow.
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 1             Is there an element of uncertainty?  Yes.
  


 2   The science of hydrology is all about understanding the
  


 3   uncertainty.  That is not to say that it is
  


 4   unpredictable.  And the whole point of looking at
  


 5   statistics like the flow duration and the 10 percent,
  


 6   the 90 percent flow rate or the seasonal fluctuation is
  


 7   to characterize whatever uncertainty there is, within
  


 8   bounds, and we can tell you that you're 90 percent
  


 9   certain that the river is going to be within this range
  


10   as described in the statistics that we gave you.
  


11             Furthermore, there is no scientific evidence
  


12   that the Salt River ordinarily dried up in its natural
  


13   condition, and we'll go back to that point in a little
  


14   bit more.
  


15             I also heard characterized that baseflow
  


16   means the water that is rising out of the subsurface at
  


17   one point.  While it is true that the baseflow is the
  


18   river -- is the mono flow in the river that is arising
  


19   out of the subsurface, it does not exclude water that
  


20   has risen out of the subsurface at a point above.
  


21             So to say, for instance, 86 cfs is the amount
  


22   flowing out of the subsurface in Segment 6b, like
  


23   Mr. Gookin did, is to ignore the contributions of
  


24   baseflow from upstream points.  So the baseflow is
  


25   considerably higher if you use the common definition of
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 1   baseflow, which includes the amount of water that's
  


 2   normally in the river.
  


 3       Q.    So would you disagree then with Mr. Gookin's
  


 4   86 cfs as the baseflow at just above where the Salt
  


 5   comes into the Gila?
  


 6       A.    He may be correct in saying that's the amount
  


 7   of flow that he believes is coming out of the surface
  


 8   at the lower part of 6b.  I did not dissect his
  


 9   calculation to determine that.  There's no evidence
  


10   that that is the minimum flow rate in the Salt River at
  


11   6b, and there is much evidence that contradicts that;
  


12   that it's a much higher flow rate.
  


13       Q.    So it's your understanding that Mr. Gookin
  


14   did not account for the baseflow that would have been
  


15   occurring above that 86 cfs, that would have
  


16   contributed to that 86 cfs?
  


17       A.    Well, it's, admittedly, difficult to
  


18   understand exactly what he was saying.  I took him to
  


19   understand -- to say that he was only computing the
  


20   amount that was arising from the subsurface at the
  


21   lower end of Segment 6b.
  


22             High flow does not equal flood.  I'll leave
  


23   the statement at that, and we're going to come back to
  


24   that.  And I parse these out more in the written
  


25   document that I provided.
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 1             Mr. Burtell said on several occasions that he
  


 2   believed his reconstructions to be very conservative
  


 3   upper limit estimates.  I understand that that's how
  


 4   he's viewing them.  I think there are several elements
  


 5   that I describe in my written report that indicate that
  


 6   may not be the case, and I'll touch on some of those in
  


 7   a little bit.
  


 8             There is certainly no evidence that the Salt
  


 9   River loses 200 cfs between Tempe Butte and the Gila
  


10   River confluence or just upstream of Tempe Butte and
  


11   the Gila River confluence and that there's a historic
  


12   channel that's capable of conveying more water than the
  


13   existing surface channel.
  


14       Q.    Jon, does that refer to Mr. Gookin's report
  


15   and testimony where he stated that at the Verde-Salt
  


16   confluence, below there it would be about 791 cfs, and
  


17   then downstream the median in Segment 6b would have
  


18   been 581 cfs?
  


19       A.    That's my understanding, yes.
  


20       Q.    And you're not sure -- you haven't seen
  


21   anything that says there would be a 200 cfs loss along
  


22   that reach?
  


23       A.    No.
  


24       Q.    Okay.
  


25       A.    Other than Mr. Gookin's slide.
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 1             So seasonal high flow, the fact that we have
  


 2   wintertime discharges that are above the discharges
  


 3   typically experienced in June or July does not mean
  


 4   that those are floods.  They're just normal
  


 5   fluctuations, just like many rivers have normal
  


 6   fluctuations in response to fluctuating seasonal
  


 7   climate.
  


 8             And this is the slide, Slide 22 in
  


 9   Mr. Gookin's presentation, that I find no evidence
  


10   supporting this theory.  There is a commonly-held
  


11   hypothesis that the Salt River at one time flowed south
  


12   of South Mountain and that there is an area of higher
  


13   permeability beneath the surface that is coincident
  


14   with the location of where that channel may have been.
  


15   But I found no evidence and no published record that
  


16   suggests that that now-buried, filled in with sediment
  


17   channel, which no longer exists as a surface
  


18   expression, is capable of conveying more water than the
  


19   open channel of the Salt River as it exists today.
  


20             This next slide, Slide 78, we spent some time
  


21   talking about here, and my understanding of what
  


22   Mr. Burtell testified is a little different than the
  


23   evidence that I see on this chart right here.
  


24             This chart, the base part of this chart,
  


25   comes from a publication by Meko and Katie Hirschboeck
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 1   from the University of Arizona.  And they were doing
  


 2   tree ring studies, and from the tree ring studies they
  


 3   calibrated using modern gage records and they projected
  


 4   backwards from tree ring widths to suggest what the
  


 5   average annual flow rates were.  So each of these blue
  


 6   dots are their projected average annual flow rates for
  


 7   the Salt River.
  


 8             The purple line is a running average, a
  


 9   5-year running average of those blue dots.  So it's
  


10   giving you the trend and the fluctuation of average
  


11   annual discharge.
  


12             There was some discussion of what the median
  


13   of these data sets are.  The median of this data set is
  


14   the line where half the points are higher and half the
  


15   points are lower.  You can count the dots yourself, and
  


16   you realize that it's going to be somewhere in the
  


17   neighborhood of 750,000 acre-feet per year.
  


18             Mr. Burtell was suggesting that the long-term
  


19   median discharge of the Salt River is down near 200,000
  


20   or 300,000 acre-feet per year, and this is where we
  


21   start to -- terminology becomes important.
  


22             So I believe what he was trying to say was
  


23   that his estimate, based on the flow period that he
  


24   considered from late 1800s to 1940, I believe it was,
  


25   or 1939, the median daily discharge from that period is
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 1   down in the 200 to 300,000 range.  I think he said
  


 2   both, and I'm not sure which he meant.  The median --
  


 3   and that may be true for the period that he considered;
  


 4   but the data on this chart are average annual flow
  


 5   rates, and the median of those is significantly higher.
  


 6             When you're trying to use this chart to
  


 7   determine whether a period is a high flow period or a
  


 8   low flow period compared to the long-term record, it's
  


 9   best to use the data set that was used to develop the
  


10   original chart.  The original chart says that it's
  


11   average annual flows and the running average computed
  


12   from those, not median daily discharge.
  


13             So to throw that different descriptor onto
  


14   this chart, it becomes an apples and oranges
  


15   difference, and it creates some confusion; the same
  


16   kind of confusion I created when I did the same kind of
  


17   mixing of those data sets in one of my tables and was
  


18   questioned about it at great length during the
  


19   cross-examination.
  


20             So the point here is that we look at these
  


21   periods from which Mr. Burtell did his flow
  


22   reconstruction or started his flow reconstruction, and
  


23   we look at the periods and determine, well, were they
  


24   periods of below-average flow or above-average flow.
  


25   It's important to compare averages to averages, not
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 1   medians to averages.  The fact that the median is below
  


 2   the running average of the average annual flow is not
  


 3   the right way to look at it.
  


 4             Move to Slide 79.
  


 5       Q.    And, Jon, this is your Slide 79, and this
  


 6   slide has been submitted as a correction, and that is
  


 7   Evidence Item Number C055 Part 398, and this is
  


 8   Slide 79 of that correction that you're seeing here.
  


 9       A.    You're looking at the corrected version, and
  


10   the correction there is that the terminology in the
  


11   brown box right here, the long-term median annual.  So
  


12   it's the median of the annual values there.  And I had
  


13   previous lines on this thing and I moved the wrong box
  


14   and kept it, and I noticed it yesterday when I was
  


15   reviewing my slides and made the correction.
  


16             So what I'm doing here is, this is basically
  


17   a blowup of the period from about 1899 to 1940, and
  


18   it's the same information we saw in the previous slide.
  


19   It's just I'm looking at the lower right-hand corner,
  


20   and I've added three boxes there that describe the time
  


21   periods for which historic gage data were available
  


22   that Mr. Burtell was able to use to do his flow
  


23   reconstruction.
  


24             And Mr. Burtell and Mr. Slade had a long
  


25   discussion in their cross-examination of these time
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 1   periods and whether they were representative or whether
  


 2   they were below average or not below average.
  


 3             So what I've put on here, the orange dashed
  


 4   line is the long-term median annual flow based on the
  


 5   data set.  So that's the median of the average annual
  


 6   flows.  And now I'm looking at where this running
  


 7   average plots out relative to that flat orange dashed
  


 8   line.  And we see, for instance, when we look -- let's
  


 9   look at the area outlined in black here.  That's for
  


10   the Salt River at Chrysotile, where data were available
  


11   from 1924 to 1940.  And you can see that running
  


12   average, and, indeed, a lot of the points here plot out
  


13   below this long-term median annual one.  So that's
  


14   generally a below average period of time.  So the flows
  


15   in that time period are below average, so we're going
  


16   to underpredict the long-term record if we just base it
  


17   on that.
  


18             If we look at this gage for the Salt River
  


19   near Roosevelt, the data there were available from
  


20   1913 to 1939, and we see a contrast in the early part
  


21   of the record, seems to be above average, and the
  


22   lower part below average.  So a little better
  


23   representative when considered as a whole over the
  


24   long-term median than compared to the data set for the
  


25   Chrysotile gage.
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 1             If we look at the Salt River at Roosevelt,
  


 2   that's the dam, where the dam is located, and the gage
  


 3   existed until the dam was built.  That data set starts
  


 4   in 1889 and finishes up in 1908.  And it's also
  


 5   important to note that there are some significant gaps
  


 6   in that record as well, in terms of what data were
  


 7   actually available.  But, again, you see most of the
  


 8   years of record, if you look at the 5-year running
  


 9   average, more than half of them are below average.  So
  


10   this one is going to weight out at slightly less than
  


11   below average.  So he's using, in his reconstruction,
  


12   somewhat drier periods.
  


13       Q.    What's the significance of that, Jon?
  


14       A.    That means he's going to tend to underpredict
  


15   the flow rate over the long term.
  


16       Q.    Okay.  And is that why you stated earlier,
  


17   on one of your previous slides, that you don't
  


18   necessarily agree that his reconstructions are
  


19   conservative?
  


20       A.    Yes.  And there are other reasons, and I
  


21   mention those in the written report.  So there are
  


22   reasons to suspect that perhaps his reconstruction is
  


23   not as conservative as perhaps it was depicted.
  


24             Having said that, though, I'm willing to
  


25   concede and say his reconstruction is worth using.  I
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 1   think it's reasonably representative of the conditions
  


 2   of the Upper Salt, and it's worth using and I have
  


 3   adopted it in what I'm presenting today.
  


 4       Q.    So in that sense, you would be using
  


 5   conservatively low numbers for the sake of proving
  


 6   navigability?
  


 7       A.    I wouldn't necessarily characterize them
  


 8   that way either.  I would say that they're perhaps
  


 9   not as conservative as Mr. Burtell was suggesting,
  


10   but neither am I trying to say that they're
  


11   underestimating it significantly.  I would say by
  


12   adopting them, I'm saying I'm willing to live with
  


13   those numbers.
  


14             There are some areas of consensus.
  


15       Q.    And you're on Slide 80?
  


16       A.    I'm on Slide 80 now.
  


17             And that is that the Salt River is perennial.
  


18   I think we all agree on that.  The data show that
  


19   clearly.
  


20             There are ordinary seasonal fluctuations
  


21   that occurs generally in winter to late spring.  It
  


22   migrates a little bit as you move in the downstream
  


23   direction.
  


24             That the flow rates, no matter what
  


25   descriptor you're looking at, they increase in the
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 1   downstream direction.  They increase slightly less as
  


 2   you get into Segment 6 than, say, the comparison from
  


 3   1 to 2.  And that there is some losses within
  


 4   Segment 6, so that there's some water loss to the
  


 5   ground -- some surface water loss to groundwater, some
  


 6   of which returns at Tempe Butte, and then there's some
  


 7   loss after that.  I think we all have consensus on
  


 8   that.
  


 9             We all have consensus that the Salt River
  


10   provides a greater flow volume in the Gila River
  


11   confluence than the Gila River does.
  


12             I think everyone is using the USGS data as
  


13   their default go-to source of data.  I think we agree
  


14   that those measured data are the best available.
  


15             And I think we all agree that the impact that
  


16   involved humans on flow in the Salt River is to make it
  


17   less.  The natural condition, we all agree, had higher
  


18   flow rates.
  


19                  MR. SLADE:  Mr. Chairman, this would be
  


20   a good opportunity for a break, unless you want to keep
  


21   going.
  


22                  CHAIRMAN NOBLE:  My thoughts, exactly,
  


23   Mr. Slade.
  


24                  MR. SLADE:  Okay.
  


25                  CHAIRMAN NOBLE:  We'll convene again at
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 1   9:00 a.m. in the morning.
  


 2                  (The proceedings adjourned at 4:30 p.m.)
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 1   STATE OF ARIZONA    )
   COUNTY OF MARICOPA  )


 2
  


 3             BE IT KNOWN that the foregoing proceedings
   were taken before me; that the foregoing pages are


 4   a full, true, and accurate record of the proceedings,
   all done to the best of my skill and ability; that


 5   the proceedings were taken down by me in shorthand
   and thereafter reduced to print under my direction.


 6
             I CERTIFY that I am in no way related to


 7   any of the parties hereto, nor am I in any way
   interested in the outcome hereof.


 8
             I CERTIFY that I have complied with the


 9   ethical obligations set forth in ACJA 7-206(F)(3)
   and ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at


10   Phoenix, Arizona, this 1st day of June, 2016.
  


11
  


12
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14                     Arizona CR No. 50192
  


15
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            1                 CHAIRMAN NOBLE:  Welcome back to ANSAC.

            2  If you don't know why you're here, my explaining it to

            3  you is just not going to help you at all.  You're just

            4  really lost.

            5                 COMMISSIONER ALLEN:  Not at this point

            6  in time.

            7                 CHAIRMAN NOBLE:  But we're glad you're

            8  here.  We look forward to getting through with the

            9  hearing of evidence on the Salt River.  We'll begin

           10  this morning by having a roll call, and we do note that

           11  if you have looked at the nameplates, the nameplate for

           12  Commissioner Horton is not here.  He will not be

           13  attending any of the hearings this week.

           14                 So, George.

           15                 DIRECTOR MEHNERT:  Commissioner Allen?

           16                 COMMISSIONER ALLEN:  Present.

           17                 DIRECTOR MEHNERT:  Commissioner Henness?

           18                 COMMISSIONER HENNESS:  Present.

           19                 DIRECTOR MEHNERT:  Chairman Noble?

           20                 CHAIRMAN NOBLE:  Present.

           21                 MR. MEHNERT:  And our legal counsel,

           22  Matt Rojas, is here.  So we shall begin.

           23                 CHAIRMAN NOBLE:  Okay.  It is my

           24  understanding that we are going to do some redirect on

           25  Dr. Mussetter, and that's what we're going to do first;
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            1  and then we're going into rebuttal, is that what we

            2  plan on doing?

            3                 MR. SLADE:  Yes.

            4                 CHAIRMAN NOBLE:  Okay.  Is there anyone

            5  who's cross with Dr. Mussetter?

            6                 Oh, that's not what you meant?

            7                 THE WITNESS:  There are many, sir.

            8                 MR. HEILMAN:  Okay.  Thank you,

            9  Mr. Chairman, Commissioners.

           10

           11                   REDIRECT EXAMINATION

           12  BY MR. HEILMAN:

           13      Q.    Good morning, Dr. Mussetter.

           14      A.    Good morning.

           15                 MR. HEILMAN:  Is this on?  No.

           16                 CHAIRMAN NOBLE:  No, it's not.

           17  BY MR. HEILMAN:

           18      Q.    Good morning, Dr. Mussetter.

           19      A.    Good morning.

           20      Q.    During your cross-examination of Mr. Slade,

           21  he asked you a line of questions relating to a paper

           22  you cite in your declaration written by William Graf in

           23  1983, titled "Flood-Related...Change in an Arid-Region

           24  River."  Do you remember that line of questions?

           25      A.    I do.
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            1      Q.    I'm going to pass out that paper.  It's C042,

            2  State Land Department Number 366.

            3            During that line of questioning, Mr. Slade

            4  seemed to suggest that there was portions of this paper

            5  that somehow contradicted your testimony; is that

            6  correct?

            7      A.    Yes, that was my understanding.

            8      Q.    And isn't it true that the vast majority of

            9  this paper actually supports the things you've been

           10  testifying about?

           11      A.    Yes, there are a number of statements in here

           12  that directly support things that I testified about.

           13      Q.    If you don't mind, could you just point out

           14  to the Commission certain portions that you think

           15  support your opinion?

           16      A.    Yes.

           17            If we go to Page 128, the last full paragraph

           18  on that page, there are actually three statements there

           19  that I think are important in the context of what I

           20  testified about.  The first one is the second sentence

           21  in that paragraph that says "During the period from

           22  1868 to 1926, wide fluctuations occurred in the lateral

           23  position of the channel, with lateral movements of

           24  about 1.5 kilometers (.9 miles) occurring near Country

           25  Club crossing."
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            1            And that is very consistent with statements

            2  that I made that, you know, it's a braided channel,

            3  it's laterally unstable, particularly during flood

            4  flows.

            5            I also testified about differences in the

            6  modern channel to what would have been present,

            7  certainly prior to construction of the upstream dams.

            8  And one of the arguments I made was that because of the

            9  changes in the flow regime and the more regular flows

           10  that you see in that reach, there is a tendency for

           11  growth of riparian vegetation, somewhat narrowing of

           12  the channel.

           13            So the second sentence following the one I

           14  just read also directly supports that.  It says "During

           15  this period phreatophyte growth was more dense than at

           16  any other time during the period of record."

           17            So, you know, arguing again that there's more

           18  vegetation along the channel that supports the current,

           19  more stable configuration.

           20            And then the final sentence of that paragraph

           21  says "Most of the channel stability in the latter part

           22  of the record is probably due to intensive degradation

           23  of the main flow channel that began in 1965 and

           24  continued in subsequent floods.  Gravel mines in the

           25  channel contributed to this downcutting."
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            1            And, again, I argue that the dams have had a

            2  significant effect, dams and other factors.  Obviously

            3  the sand and gravel mining down through the Phoenix

            4  Metro area is also a big contributor, but the sediment

            5  trapping is also a contributor to much of the stability

            6  that you see in the modern channel.

            7            There are also some statements on the

            8  following page, 129.  In the first partial paragraph

            9  they talk about -- the statement says "By the time the

           10  river reaches the I-10 highway crossing, it has

           11  returned to the low locational probability

           12  configuration."

           13            And in Graf's discussion, he means it's

           14  laterally unstable.

           15            He also says in the following paragraph,

           16  second sentence, "Other stable zones are co-located

           17  with engineering works, such as the stabilized location

           18  associated with the Central Avenue bridge."

           19            So, again, a lot of the stability and the

           20  configuration that you see in the modern channel is

           21  related to the nonnatural configuration of the channel,

           22  if you will.

           23            If we go to Page 132, I stated that because

           24  the reservoirs trap a lot of the sediment, there was

           25  probably more sand in the channel; and, in fact,
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            1  there's some evidence that it actually was a sand bed

            2  system.  Obviously had gravel and cobbles as part of

            3  the matrix, but primarily sand.  And Graf supports

            4  that.

            5            The second sentence of the first paragraph

            6  under Channel Materials, "The pre-1965 bed was in

            7  layers of coarse sand."

            8            And then in the next paragraph, the second

            9  sentence, "In 1949 (and extending back to the earliest

           10  photographs in the 1880's) the bed was predominantly

           11  sand, with some cobbles probably transported into the

           12  study reach from mountainous areas upstream."

           13            So that statement also directly supports the

           14  testimony that I gave.  And I think those are the

           15  primary ones that I wanted to point out to the

           16  Commission.

           17      Q.    You also had some questions from Mr. Slade

           18  regarding your own boating trip on the Salt River.  Do

           19  you remember that?

           20      A.    I do remember that.

           21      Q.    And he seemed to imply that you went out

           22  at -- the time of your boating trip was during 8 cfs,

           23  right?

           24      A.    It was a very low flow, yes, about 8 cfs.

           25      Q.    Was it your intention, in doing that boating
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            1  trip and submitting your pictures, to somehow represent

            2  that that was the natural and ordinary flow of the

            3  river?

            4      A.    No.  I hope I was -- I tried to be very clear

            5  in my testimony that it just was circumstance.  It

            6  happened to be the time that I was able to go out

            7  there.  It would have been nice to see it at other flow

            8  levels, to try to boat it at other flow levels.  I

            9  didn't have the opportunity.

           10            But in many ways, seeing it at that flow

           11  level is helpful to me.  I can understand what the

           12  hydraulic conditions are like at higher flows, but

           13  being able to see the bed, see the entirety of the

           14  banks and so on is helpful to understand the

           15  configuration of the river.

           16            So I don't see that as necessarily a

           17  limitation, in my view, in the river, and it certainly

           18  wasn't an intent to suggest that that would be the

           19  natural condition of the river, ordinary and natural

           20  condition of the river.

           21      Q.    Do the pictures of Mr. Dimock in the Edith on

           22  the Salt River, does that show them in a boat in the

           23  ordinary and natural conditions of the Salt River?

           24      A.    No, it does not.

           25      Q.    And the final question is, have you read or
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            1  heard anything during the course of this hearing that

            2  has caused you to change any of the opinions you have

            3  regarding the Salt River?

            4      A.    No.

            5                 MR. HEILMAN:  That's all I have for you.

            6  Thank you, Dr. Mussetter.

            7                 THE WITNESS:  Thank you.

            8                 CHAIRMAN NOBLE:  Thank you.

            9                 Is there anything further for

           10  Dr. Mussetter?

           11                 If not, then we are ready for rebuttal,

           12  Mr. Slade.

           13                 MR. SLADE:  I just need a few minutes to

           14  set up.

           15                 CHAIRMAN NOBLE:  Certainly.  We'll take

           16  five minutes.

           17                 (A recess was taken from 9:10 a.m. to

           18  9:16 a.m.)

           19                 CHAIRMAN NOBLE:  Please proceed.

           20                 MR. SLADE:  Okay.  Good morning,

           21  Commissioners.

           22

           23                REBUTTAL DIRECT EXAMINATION

           24  BY MR. SLADE:

           25      Q.    And good morning, Jon.
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            1      A.    Good morning.

            2      Q.    Are you ready to talk about the Salt for

            3  perhaps the last time?

            4      A.    Absolutely.

            5      Q.    Okay.  And we have a PowerPoint presentation

            6  that you're going to be using as your guide today, and

            7  for the record, that is C054 Part 385.  And as part of

            8  that, Jon, were there some corrected pages that were

            9  submitted yesterday as well?

           10      A.    Yes, there were.

           11      Q.    Okay.  And those corrected pages are

           12  Exhibit C055 Part 398 for the Salt PowerPoint, and then

           13  there were also some corrected pages for your rebuttal

           14  on hydrology and your rebuttal on rating curves; is

           15  that correct?

           16      A.    That's right.

           17      Q.    So in addition to the PowerPoint that you've

           18  prepared, you also submitted from the State Land

           19  Department a hydrology write-up and a rating curve

           20  write-up?

           21      A.    Yes.

           22      Q.    Okay.  And that further explains some of the

           23  work that you're going to explain in some detail in the

           24  PowerPoint?

           25      A.    Yes.
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            1      Q.    Okay.  And this PowerPoint is a response to

            2  opinions from opponent experts that have testified; is

            3  that right?

            4      A.    That's correct.

            5      Q.    Without further ado, please proceed.

            6      A.    Okay.  So we're referring to the PowerPoint

            7  presentation that's in front of you or on the screen

            8  behind you for the Commissioners.

            9            Good morning, Commissioners.

           10                 MR. SLADE:  And let me pause.

           11  Mr. Mehnert, do we have copies of that PowerPoint that

           12  were -- the copies that were submitted as evidence as a

           13  paper copy, do we have those available to share with

           14  the Commissioners?

           15                 DIRECTOR MEHNERT:  Do you know the

           16  number?

           17                 MR. SLADE:  C054-385.

           18                 MR. ROJAS:  We have one set we can make.

           19                 DIRECTOR MEHNERT:  We did.  Oh, yeah,

           20  that's what we gave them this morning.

           21                 MR. SLADE:  Okay.  So they have that.

           22                 DIRECTOR MEHNERT:  All of C054 they

           23  have.

           24                 MR. SLADE:  Great.  So the Commissioners

           25  have the PowerPoint in front of them that they could
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            1  work with?

            2                 DIRECTOR MEHNERT:  Correct.

            3                 MR. SLADE:  Okay.  It's probably got the

            4  binder clip on it.

            5                 Great.  And when we get to some of the

            6  corrected slides, we'll make note of that.  There

            7  weren't many, but we'll make sure the Commissioners

            8  know which ones have been submitted that are different.

            9                 Are there any other questions,

           10  Mr. Chairman?  You look --

           11                 CHAIRMAN NOBLE:  Please go ahead.

           12                 THE WITNESS:  All right.  So let's move

           13  on to Slide Number 2, which is basically an overview of

           14  what I intend to say today.

           15                 We're going to spend a little time, a

           16  little more time, talking about the historical boating

           17  accounts.  I wish I didn't have to.  There were some

           18  statements made, I think, that the record needs to be

           19  clear as to what the facts of those cases are.

           20                 We'll spend a little time talking about

           21  modern boating and its relevance to the decision that's

           22  in front of you.

           23                 I've listened to a lot of testimony

           24  about hydrology of the river and rating curves, and I

           25  think I have a position here that reflects some of the
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            1  wisdom provided by others, as well as the facts of the

            2  record, to kind of bring this matter into consensus and

            3  its relevance.

            4                 And then a few miscellaneous topics that

            5  are direct rebuttals of particular things that were

            6  said that I think, again, I think the record needs to

            7  be cleared up on.

            8                 We're going to start with historical

            9  boating accounts, and this is just a picture of one

           10  such boat that was in the river at Hayden's Ferry, and

           11  it's just a marker for me to remind myself that this is

           12  what we're beginning to talk about.

           13                 Give me just one moment to keep getting

           14  myself organized here.  An efficient way to do this,

           15  for me, is to talk about some of the general things in

           16  aggregate, rather than to bring them up individually

           17  and to all of the accounts that they relate to.

           18                 In general, we heard criticisms that

           19  newspapers are not reliable sources, and that's an odd

           20  statement for opposing witnesses to make, since they

           21  themselves rely on these sources themselves.  In fact,

           22  in talking to -- in the cross-examination,

           23  Dr. Littlefield, in particular, admitted that while

           24  there are some issues with boosterism in historical

           25  newspapers, that the newspapers themselves are
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            1  generally reliable and the facts of the case.  He did

            2  not dispute that the accounts that are recorded here of

            3  historical boating accounts actually occurred,

            4  particularly as presented.

            5                 While there is boosterism, we don't

            6  believe that boosterism negates the news accounts of

            7  these historical episodes of folks boating the record.

            8  There may be boosterism elements -- our own historians

            9  disagree with that. -- to some of those stories.

           10  Certainly the way they write is different from the way

           11  that we write today, in terms of having a jokey style

           12  about some of the accounts, but it does not negate the

           13  basic facts of the accounts.  The boating accounts

           14  really did happen.

           15                 Some witnesses, Mr. Gookin in

           16  particular, was suggesting that some of the accounts

           17  didn't happen.  Historians disagree uniformly, the ones

           18  that we presented.  We did not bring out any accounts

           19  in our testimony that -- where it was not sure that the

           20  account didn't happen, or if it was an announcement,

           21  for instance, of a trip that someone was planning to

           22  go, that's exactly how we depicted it.

           23                 All the boating accounts that we

           24  presented occurred within the ordinary flow range.  We

           25  eliminated accounts that occurred on floods, where the
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            1  newspaper account said there was a flood and someone

            2  went out in a boat on those, because we do not believe

            3  that to be part of the ordinary and natural condition.

            4                 So criticisms that suggest that these

            5  boating accounts occurred on floods -- and I'll get

            6  into it a little bit later how we define what a flood

            7  is versus what the ordinary range of flows are.  So we

            8  eliminated those.  So none of the accounts, the

            9  31 accounts that we're going to go through, occurred on

           10  floods.

           11                 All the accounts that we presented also

           12  occurred on the river.  Now, there are instances where

           13  the boaters were on the river and then turned to a

           14  canal at some point, and, again, that is exactly how we

           15  presented it.  We did not present any accounts that

           16  were entirely on canals.

           17                 Some of these boating accounts were

           18  commercial, as I understand the term commercial to

           19  mean.  I understand, also, that there probably will be

           20  some posthearing briefs and discussions thereafter

           21  about what constitutes commercial; but in my mind,

           22  someone making money or attempting to make money while

           23  out on a boat or engaging in trade or travel, as The

           24  Daniel Ball test says it, they had commercial elements

           25  to them.
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            1                 Ones that were primarily recreational,

            2  we did note those specifically as that, where we knew

            3  that was their purpose.

            4                 Nearly all of the trips were successful.

            5  We had several opposing witnesses say that most of the

            6  trips were failures, and we'll get into a definition of

            7  what failure means and what success means.  I've told

            8  you my definition of success.  We'll revisit that.

            9  but by my definition, most of them were successful.

           10  The trip started, people got in their boats, they

           11  took their load, they reached their destination as

           12  intended.

           13                 All of these boating accounts are

           14  relevant to the determination of navigability.  Someone

           15  taking -- I can't imagine any more piece of relevant

           16  evidence than someone taking a boat down the river, and

           17  that's why they were included.

           18                 And all of the trips that we cited were,

           19  in fact, on the Salt River in Arizona.  You did not

           20  hear me discuss any trips about the up the Salt River

           21  episode; that apparently there was a piece of document

           22  in the evidence record.  But you did not hear that from

           23  me.  It was not in our reports.  It's not in my

           24  presentations.  To raise it as a criticism of the

           25  information that I presented is not valid.
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            1  BY MR. SLADE:

            2      Q.    Jon, you're referring to the up the Salt

            3  River political satire about someone losing an election

            4  and going up the Salt River?

            5      A.    That's correct.

            6      Q.    And that was in Kentucky, that Salt River?

            7      A.    There is a Salt River in Kentucky, I believe,

            8  or someplace back East, where there was a boating

            9  account.  And I looked back, and, sure enough, there

           10  was something in the record.  I'm not sure how it got

           11  there; but, again, you didn't see it in my PowerPoint.

           12  You didn't see it in my reports.  It's not something we

           13  presented.  The criticism there is just not valid.

           14            So those are general types of criticisms that

           15  we heard and my response to those.  I think none of

           16  those are valid, and particularly I want to speak to

           17  the boosterism.

           18            I went back and talked to the historians that

           19  were on our team and talked to them and showed them

           20  some of the accounts and said, "Do you think this is an

           21  example of boosterism?"

           22            And they said, well, certainly boosterism

           23  occurred, but in none of the accounts does boosterism

           24  affect the essential facts of the case, as to who they

           25  were.  And it's fairly easy, from the testimony that
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            1  we've heard and from talking to our historians on our

            2  own team, to identify what's boosterism and what's not

            3  boosterism.  And, again, our historians, who are

            4  actually from Arizona and are used to looking at the

            5  sources here in Arizona, did not find any of the

            6  essential fact to be tainted by that.

            7      Q.    And those are the historians that

            8  helped write the 2003 Upper Salt and Lower Salt

            9  reports?

           10      A.    That's correct.  And that team was led by

           11  Dennis Gilpin, at that time SWCA Consulting out of

           12  Flagstaff.

           13            Now, there's one other element under the

           14  trips where not successful.  I believe Dr. Littlefield

           15  said that more than ten people were injured in boating

           16  accounts.  I'm only aware of Captain Spaulding, who was

           17  killed when he was removing his gun from a boat.  I'm

           18  not really sure that even counts as a boating accident.

           19  I think that's a gun-handling accident.  But I didn't

           20  find any other instances in any of the accounts that I

           21  presented of anyone being injured.  I understand he has

           22  some accounts from boating in floods where that might

           23  have been the cause; but, again, we're not considering

           24  in floods because it's not part of the ordinary

           25  condition of the river.
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            1            I think we can move on here.  So there

            2  were -- there are now 31 accounts of boating on the

            3  Salt River, as I count them.  And I don't intend to

            4  talk about all of them.  I just need to talk about the

            5  ones where people said some things that I felt skewed

            6  the record or unfairly characterized what had happened.

            7            The first account, the earliest account that

            8  we originally had, there was some discussion about

            9  whether the account occurred in May or April.  I had

           10  originally put it as May because that was the date of

           11  the news account.  Mark McGinnis pointed out that, in

           12  fact, the trip had occurred a week earlier from the --

           13  so it was probably in April, mid April.

           14            And that is a valid criticism, so I've

           15  changed, and you see indicated on the slide here.  It's

           16  in blue, to indicate a change from the previous slide

           17  that I had presented.  And, also, I moved the little

           18  red box over there on the previous graphic that tried

           19  to depict what the ordinary flow was for that time of

           20  year, because we don't have any information about what

           21  the exact flow rate was in April or May of 1873.

           22            So let's turn our attention to some of the

           23  other things.  And I'm on Slide 5 here, for the record.

           24            We heard some criticisms that the trip

           25  distance was too short to be relevant to navigability.
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            1  Personally, I'm not aware of any court case that I've

            2  read or been presented or talked about where there was

            3  a distance standard that said, well, we're not going to

            4  consider this evidence because the trip length was too

            5  short, with the possible exception of consideration of

            6  ferries, which just crossed the river.  And this was

            7  clearly -- while it may have been a ferry boat that was

            8  used -- it's possible, I suppose. -- the trip went

            9  downriver.  It went from Point A to Point B.  It went

           10  from the source to the market.  It went from Tempe to

           11  Phoenix.  And in 1873 there wasn't a whole lot of else

           12  on the river to go from and to.  So it went from a

           13  place where people were and they had marketable goods,

           14  and it went to the place where those markets -- where

           15  you took your material to be sold.

           16            I further point out that no expert has

           17  presented any information that that segment of the

           18  river was materially different than any other segment

           19  of Segment 6.  So despite its length, it was

           20  representative of the entirety of Segment 6 and

           21  included a single channel reach, according to the maps

           22  available closest to that time, as well as a split

           23  channel reach.

           24            And in general, we heard a lot of discussion

           25  of these historical accounts as being attempts at
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            1  navigation, and that causes me to scratch my head a

            2  little bit.  It seems like more than an attempt.  It

            3  seems like an actual episode of navigation.  They

            4  didn't attempt to -- well, they did attempt to do it,

            5  but they succeeded in doing it.

            6      Q.    Jon, this trip occurred in 1873; is that

            7  correct?

            8      A.    That's correct.

            9      Q.    Upstream of where they started, was there a

           10  dam there?

           11      A.    Yes.

           12      Q.    And what dam was that?

           13      A.    The Tempe Dam was the diversion dam.  I

           14  believe it was -- I have a slide here in just a second

           15  here, but I believe it was 1870.

           16      Q.    So if they had started higher up with 5 tons

           17  of wheat, they would have come to that dam, had to

           18  cross it, either moving the boat over or getting a new

           19  boat, and continue down; it would have been an

           20  impediment?

           21      A.    If the diversion dam crossed the entire river

           22  or if it only left a small portion of the river that

           23  was too shallow, then, yeah, they would -- that's

           24  exactly what they would do.  And I think we'll get into

           25  that more a little bit later, but I think that's a real
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            1  good reason that you don't see more records; that very

            2  early in the period of settlement -- this is only a

            3  couple of years after Phoenix was founded. -- we

            4  already had obstructions in the river that would

            5  prevent certain kinds of boating or at least make it

            6  more difficult.

            7            There's also suggestion from Mr. Gookin that

            8  this trip occurred on some sort of underflow returns of

            9  flow that was being driven up at Tempe Buttes that

           10  somehow enhanced the river flow and then made it

           11  more -- made it deeper and higher discharge.

           12            That question has been pretty well answered

           13  by the U.S. Geological Survey.  They did a study, and

           14  they determined that it was about 30 cfs that was

           15  coming up there at Tempe Buttes.  30 cfs is simply not

           16  enough to make a difference in the depths.  If you look

           17  at anyone's rating curves at any point and add 30 cfs,

           18  you barely, if at all, add a tenth of a foot to the

           19  depth.

           20            If the 30 cfs was the critical factor, the

           21  boat draw would have to be fractions of a tenth of an

           22  inch, and that's just simply -- we don't know of any

           23  boats that are like that; certainly not a boat carrying

           24  5 tons of wheat.

           25      Q.    Is that the Thomsen and Porcello study that
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            1  you're referring to?

            2      A.    It is.

            3      Q.    And that's in the record?

            4      A.    It is also in the record, and we've discussed

            5  it at numerous points.

            6            That same line of argument, that Hayden's

            7  Ferry was there at that location and they needed a

            8  ferry because of this underflow being driven to the

            9  surface, applies to that.  The 30 cfs or 50 cfs or

           10  100 cfs is simply not going to make a significant

           11  difference in the depths.  It's a spurious argument.

           12            Mr. Murphy, in cross-examining me, suggested

           13  that it was a fake story planted to support the

           14  Hellings Mill, and I see no evidence of that

           15  whatsoever.  The story is a one-line story, so we don't

           16  have a lot of facts about it.  I hardly -- I guess you

           17  could say the same thing, that perhaps there was no one

           18  growing wheat in the valley because this was a story

           19  placed by a wheat grower.  It's a ridiculous argument.

           20  The facts are what the facts are.

           21            There was some suggestion that this occurred

           22  on high water.  Well, we know it didn't occur on a dry

           23  riverbed.  That's one thing I think we can say.  But

           24  there's nothing in the record that suggests that this

           25  was on flow that was outside the ordinary.  The paper
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            1  doesn't talk about floods on that date or near that

            2  date.  The one-line story of this -- this one-line

            3  story doesn't mention any, like, oh, it was flooding so

            4  they went out there.

            5            So there's just simply no evidence.  It was

            6  perhaps a confusion between what high flow means and

            7  what flooding means.

            8            The Salt River -- and we'll get into this in

            9  the hydrology discussion. -- is subject to natural

           10  fluctuations, and you have a high flow period of the

           11  year and a low flow period of the year, just like just

           12  about every other river in the United States that's

           13  subject to questions of title navigability.

           14            April is indeed one of the higher periods of

           15  the year, but that is a normal or ordinary fluctuation.

           16  So it's very likely that it was on a period that the

           17  river was up from what it would be in June or July.

           18  That is a true statement.  That is not the same thing

           19  as saying that it occurred during a flood.

           20      Q.    So, Jon, based on Winkleman's directive to

           21  look at conditions of the river in its ordinary and

           22  natural condition, you would say that this boating

           23  account falls into that category of ordinary and

           24  natural condition?

           25      A.    Absolutely.
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            1            There's also suggestion that this high water,

            2  it was unusual high water because of a report in a Yuma

            3  paper that there was flooding in the Colorado River.

            4            That's interesting, but I think it's pretty

            5  well-established that the Colorado River -- the Salt

            6  River is not directly a tributary to the Colorado

            7  River.  It's a tributary to the Gila River, which is

            8  then tributary to the Colorado River.  And they respond

            9  to very different flood seasons.  The Colorado River

           10  typically floods later, and the kind of events that are

           11  causing flooding on the Colorado River are not related

           12  to the timing of floods in the Salt River.

           13            In the cases where there is some coincidence,

           14  they're events that generally make the news regionally

           15  across the Southwest.  We see none of that.

           16            There's some criticism that this was not from

           17  a Phoenix newspaper and, therefore, somewhat less

           18  reliable.  The response to that was, well, there wasn't

           19  a Phoenix newspaper at this time.  It was reported in

           20  the nearest newspaper.  And the fact that it was in

           21  Prescott tells you something about the relationship

           22  between the Phoenix markets and where they were sending

           23  their stuff.  So there was a very close tie between

           24  Prescott and Phoenix and, hence, their interest to what

           25  was happening in Phoenix.
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            1            The Gazette was actually the first paper, and

            2  it was started in 1881.  In fact, the account describes

            3  it as being from a Maricopa County correspondent.  So

            4  they had someone here that was regularly and routinely

            5  sending them news, and one would assume that there was

            6  some level of truthfulness or reliability in this

            7  correspondent.

            8      Q.    So when this account occurred, Jon, there was

            9  no Phoenix newspaper to report it?

           10      A.    There was not.

           11            There was also a criticism of this account

           12  that 5 tons was an exaggeration.  There is no basis for

           13  that statement.  It's just an unfounded speculation.

           14  Whether it was 5.000 tons, I don't think that we're

           15  expecting that kind of accuracy; but I would suggest

           16  there would be a certain expectation of accuracy on the

           17  part of people who were selling their products by

           18  weight to know about what the weight would be.

           19            One of the ways to check whether it's factual

           20  or not is to conclude, to look at, and say, well, would

           21  it be reasonable to put 5 tons of material on a

           22  flatboat.  And it indeed would.  And if you look at the

           23  pictures of Hayden's Ferry, you see pictures of horses

           24  and wagons and multiple people that would weigh in the

           25  neighborhood of 5 tons or could weigh in the
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            1  neighborhood of 5 tons.

            2            If you look at the draw that a -- a flatboat,

            3  you could have a draw of 6 inches, depending on the

            4  size, if you looked at about the size of the Hayden's

            5  Ferries that we can estimate from pictures.  So 5 tons

            6  is not an unreasonable amount of weight for a flatboat

            7  or a boat at the time.

            8      Q.    Could the boat that took the 5 tons of wheat

            9  down in this account have been Hayden's Ferry?

           10      A.    It doesn't say that.  It could be.  And to

           11  say more than it could be would be speculation, and I

           12  try to avoid that sort of thing.

           13            I guess if you were trying to make that kind

           14  of argument, you could say, well, it's unlikely that

           15  someone drove up to the river and said, "Hey, I've got

           16  this load of wheat.  Let's build a boat."  And Hayden's

           17  Ferry was there at the time.  It would certainly be

           18  reasonable to put it on there.  But there were other

           19  boats there at the time as well, and they could have

           20  been used, so likely it was a boat similar in character

           21  to that.

           22            Whether it was in April or May, it really

           23  doesn't make a lot of difference.  The median daily

           24  discharge reconstructed for May, on May 3rd would be

           25  about 1,300 cfs.  If it were mid April, let's say, a
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            1  couple of weeks earlier, it would be about 1,900 cfs,

            2  1,950, something like that.  The depths for those,

            3  according to the rating curves that we'll get into

            4  later, you know, they range from -- anywhere from about

            5  2 to 2 and a half feet between the difference.  So a

            6  minimum depth for 1,300 would be about 1.9 feet or call

            7  it 2 feet.  At 1,950 it would be about 2.2 feet.

            8  Again, so you see those kinds of differences don't make

            9  a lot of difference in the depth.

           10            The fact that we don't exactly know the flow

           11  rate I don't think is important.  If we needed to know

           12  the flow rate for every piece of testimony that was

           13  introduced, I think Dr. August would have needed to

           14  show up, because he didn't look at hydrology and

           15  present any flow rates at all.

           16            So we know what we know from this study.

           17  There's some uncertainties.  There are some facts.

           18  What are the important things about this study?  Well,

           19  it occurred.  It was commercial.  It was a transaction

           20  taking goods to market.  It was a success.  That

           21  individual trip was a success.  The boat, the boater

           22  reached its destination.

           23            What you don't see in this article, as I read

           24  it, and in talking to our historians about it, there's

           25  no, "Holy smokes, somebody was out on the river in a


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 21      05/17/2016
                                                                      4517


            1  boat.  It's hard to believe anything like that could

            2  have happened."

            3            It's just a simple statement of fact.  This

            4  guy took a boat and went from here to there.

            5      Q.    Jon, was this the first boating account that

            6  we have in the record from European settlers?

            7      A.    It was not.  We have a new one.

            8      Q.    In terms of 1873 as a date, was there a

            9  boating account that preceded this?

           10      A.    Yes.

           11      Q.    Okay.  Was this the largest boating account

           12  that we have in the record?

           13      A.    This was the biggest boat that we know of in

           14  terms of its tonnage that it was carrying.

           15      Q.    And relative to when it occurred, did this

           16  occur in the earlier part of European settlement?

           17      A.    Yes, it did.

           18      Q.    Okay.  So possibly the largest boating

           19  account we have occurred at the earlier part of when

           20  the river began to be settled and diverted and dammed?

           21      A.    The biggest boat that we know of in terms of

           22  tonnage, yes, occurred at this period.

           23            And that's all I have to say about

           24  Mr. Vandermark and Mr. Kilgore's boat trip.  Oh, I have

           25  this slide here that shows the location.  So the dams
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            1  you can see.  1870 the Tempe canal head went in, some

            2  sort of diversion dam associated with that; and 1867,

            3  Swilling's canal.  So, basically, this is a trip

            4  between the dams that were out there at the time.

            5  We'll talk a little more about the instance of other

            6  dams later.

            7            This is probably an appropriate time to think

            8  about why was there no shipping industry on the Salt

            9  River, and that was a point that got brought up many

           10  times.  I bring these points up in rebuttal, some of

           11  which we talked about in previous testimony.  As you

           12  saw in the previous slide, Slide 6 -- and we're now on

           13  Slide 7. -- there were a number of diversion dams that

           14  would have blocked some kinds of river trap, and that

           15  started as early as 1867.

           16            Not only did they provide a blockage, they

           17  started diverting the flow away.  Admittedly, the

           18  amount of flow diverted in Swilling's ditch in 1867 is

           19  less than the capacity of the sum total of all the

           20  other dams.  But it was the beginning of the end of the

           21  natural flow on the Salt River.

           22            It's also important to recognize that there

           23  were alternatives.  There were roads out there prior to

           24  1867.  The railroads reached not too long after.  So

           25  the first railroad to Arizona came to Yuma in 1877, I
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            1  believe, and by 1879 it was in Maricopa, which is only

            2  a short distance away from Phoenix.  1886, '87 it

            3  reached the Tempe, Phoenix area, 1898 to Globe.  So

            4  very early on in the history of Arizona there was a

            5  railroad alternative.  The East/West connection to the

            6  USA crossing Arizona was in 1881 further to the north.

            7      Q.    Jon, does that differ to how the East was

            8  settled?  In other words, was the East settled and then

            9  the railroad came in hundreds of years later, as

           10  opposed to what happened in Arizona?

           11      A.    Depending on what part of the East.  Maybe

           12  hundreds would be an exaggeration, but it was a

           13  significant period of time between the railroad and the

           14  initial settlement of the U.S. or the eastern side of

           15  the U.S.  Whereas that's the difference.  We have a

           16  number of years.

           17            And I want to put that in context.  If you

           18  recall from my boating presentation, way back whenever

           19  that was, we talked about the Missouri River, and the

           20  historian of the exploration of the West that I had

           21  cited was talking about how it took time to develop the

           22  technologies to boat new rivers.  So it was talking

           23  specifically about the Missouri, and it took, I believe

           24  it was, 18 or 28 years for them to develop the

           25  technology to get up the Missouri River on a navigable
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            1  stream.  So people arrived there, saw the river, but it

            2  took time for them to figure out, well, how are we

            3  going to do that.  Well, in Arizona they didn't have

            4  that grace period of time on the Salt River.

            5            And the other thing to note about these

            6  transport alternatives, whether they're expensive, more

            7  expensive, less expensive, convenient, inconvenient, is

            8  there wasn't an alternative for the irrigation source.

            9  So if you're going to farm in Maricopa County along the

           10  Salt River, in Gila County and Tonto Basin, you either

           11  take the water out of the river or you don't farm back

           12  at that time period.

           13            So if you're choosing between I'm going to

           14  starve to death and keep the river alive or I'm going

           15  to divert the river and find another way to move my

           16  goods, I think you choose the nondeath alternative,

           17  because there was no alternative to get irrigation

           18  water.  And we'll talk about this a little bit later,

           19  but river travel was not always less expensive.  And

           20  I'll leave that till later, rather than repeat myself

           21  here.

           22            I would also like to point out, contrary to

           23  some of the descriptions that we heard, that these

           24  largest early markets were not located along the river.

           25  Prescott is not along the river.  Wickenburg is along
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            1  the Hassayampa River, which is normally dry, which is

            2  what the word means, is river flowing upside down or

            3  underground.  Tucson is on the Santa Cruz, another

            4  very nearly dry river, very low flow and no wet

            5  connection to the rest of the rivers.

            6            Globe, again, is within a modern hour's drive

            7  of the river; but back then it was a very tortuous

            8  drive over mountains and across trails to get to the

            9  canyony part of the Salt River.  So it was not located

           10  on the Salt River and not conveniently near that.

           11  Along the actual river corridor itself, the population

           12  was very, very limited.

           13      Q.    Can you talk about McMillenville?  I believe

           14  Mr. Burtell brought up McMillenville as a population

           15  center.

           16      A.    Yeah, McMillenville was a mining strike that

           17  was found, and I wrote down some notes way back when.

           18      Q.    We can come back to that later.

           19      A.    Yeah, we're here now.  I'll leave it up to

           20  you.  You're driving this bus.

           21      Q.    Let's talk about it now.

           22      A.    All right.

           23                 CHAIRMAN NOBLE:  Teamwork, you know, you

           24  just have to love it.

           25                 THE WITNESS:  This time of day my notes
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            1  are a little more organized than they're going to be by

            2  the end of the day.

            3                 So McMillenville is 28 miles northeast

            4  of Globe.  There actually was a historical mark along

            5  U.S. 60 out there at Milepost 265.  I stopped by to

            6  take a look at it after Mr. Burtell's testimony.  The

            7  marker is now gone.  The concrete is there, but the

            8  plaque is gone.  I'm sure probably somebody stole it

            9  for the metal.

           10                 But if you look up information in

           11  various sources about McMillenville, it was there for a

           12  short period of time.  There was a -- they found silver

           13  kind of accidentally, according to the story, a guy

           14  named Charles McMillen and Theodore Harris.  It was in

           15  1876.  1877 they had a Post Office, which, by the way,

           16  Post Offices back then were not quite the structures

           17  they are today; a little more informal, you might say.

           18  At its peak there were about 1,000 people there, and

           19  its peak came and went after about 1882, when Geronimo

           20  attacks.  So they had hostile Apaches in the area, had

           21  an attack, people holed up in the mine, fought off the

           22  Indians, but basically moved out, silver plate out, and

           23  by 1886 it was a ghost town with one resident.

           24                 The town itself is about 10 miles as the

           25  crow flies to Segment 2, to the closest part of
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            1  Segment 2, but you've got to go over the Apache Peaks,

            2  which is a small, pretty rugged range of mountains, and

            3  then down into the very deep canyons of Segments 2 and

            4  3.  And it's about a 20-mile drive along the current

            5  route of U.S. 60.

            6                 So it's not on a river.  Also, the

            7  silver there was taken to Florence.  So that's where it

            8  was processed, according to the records that I read,

            9  which Florence, again, Mr. Henness will tell us, is

           10  not located on the Salt River.  So there was no reason

           11  to be taking the Salt River to ship your materials

           12  out.  Most of the other mines were processing to the

           13  east anyways.  So that's what I know about

           14  McMillenville.

           15                 And as I have said other times in my

           16  direct testimony and cross-examination, Segment 5s are

           17  not conducive -- Segments 1 through 5 are not conducive

           18  to very heavy loads in deep draft boats or to upstream

           19  travel.  There are instances where people did work

           20  their way upstream.  It was arduous, and that's how

           21  they described it in the historical records.  But the

           22  kind of loads that would be taken from a mine or to a

           23  mine to supply, it would be very difficult to divide

           24  those loads up into the number of small boats that you

           25  would need to get it somewhere.
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            1                 So as opposed to a wagon that could take

            2  tons of materials and a small boat that might take

            3  1,000 pounds of materials, you would need far more

            4  personnel on the river in a much more challenging

            5  environment, and you still have got the upriver travel.

            6  So this is something that I've said over and over and

            7  gets lost, as if I'm saying something different.  So

            8  the State is not claiming that the Upper Salt River is

            9  conducive to travel with heavy boats that have deep

           10  drafts.

           11                 I would also like to make a comparison

           12  at this point to what happened in Yuma on the Colorado

           13  River.  Still on Slide 7 here.  Is that it did have a

           14  steamboat industry, as we saw from Dr. Lingenfelter's

           15  book, that started relatively early on in its history,

           16  and that river boat history died.

           17                 And why did it die?  Because the

           18  railroad arrived and because canals were built across

           19  the river, and it was not conducive to that kind of

           20  traffic.  Now, you compare that to what happened along

           21  Phoenix, where it didn't have a long period between its

           22  founding and between the time period when diversion

           23  dams came, water was taken away, and the river was

           24  obstructed to certain kinds of traffic, and the

           25  railroad came.  So there just wasn't that time.
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            1                 So what killed it in Yuma is very likely

            2  what killed the possibility in the Segment 6 near the

            3  Valley of the Sun.

            4  BY MR. SLADE:

            5      Q.    Jon, before we move on, there's been some

            6  speculation about when the river was fully diverted,

            7  and I would like to return back to the Kibbey Decree,

            8  which gives us some definitive information about that,

            9  and that is a Lower Salt Exhibit 006.  And this is the

           10  decision by Judge Kibbey that was handed down

           11  March 31st, 1892.  But if you could turn to Page 10

           12  there that has the yellow tab, and I'm going to read

           13  starting on "The plaintiffs."

           14            "The plaintiffs further allege that on or

           15  about the 1st day of January, 1887, being long

           16  subsequent to the appropriation and use by them and

           17  their grantors of the several quantities of water

           18  hereinbefore mentioned, the Arizona canal company,

           19  defendant in violation of the plaintiff's rights

           20  entered upon the river at a point above any of the dams

           21  and ditches of plaintiffs and about twenty-eight miles

           22  east of the city of Phoenix, and by means of a dam

           23  constructed by it across the river, there, capable of

           24  holding all of the waters flowing in the river, and by

           25  means of a canal commencing at the dam and running
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            1  thence northwesterly, of a size sufficient to carry all

            2  the waters flowing in the river during a dry season at

            3  a time when the water is needed by the plaintiffs,

            4  diverted and turned out of the river a large quantity

            5  of the water of the river, and by such diversion

            6  prevented the water from reaching the ditches of the

            7  plaintiffs, and had diminished the quantity of water to

            8  such an extent that the plaintiffs and each of them was

            9  prevented from procuring a sufficient supply of water

           10  for their crops aforesaid, whereby such crops are now

           11  suffering and are in immediate danger of actual

           12  destruction."

           13            Did I read that correctly?

           14      A.    Yes, you did.

           15      Q.    So based on that, is the 1st day of January

           16  in 1887 when the plaintiffs here are claiming that

           17  their downstream ditches can no longer receive water?

           18      A.    Yes, it is.

           19      Q.    Okay.

           20      A.    Are we done with that?

           21      Q.    And my follow-up question is, if downstream

           22  ditches could no longer receive water, would that be an

           23  indication on how navigability might be affected in

           24  that similar reach?

           25      A.    Yes.  You need water to navigate.
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            1      Q.    That's it on that.

            2      A.    The only other thing I learned from there is

            3  I feel better about my own sentences.  That was a long

            4  one.

            5                 CHAIRMAN NOBLE:  We only have lawyers in

            6  the room.  There are no judges here.

            7  BY MR. SLADE:

            8      Q.    I won't tell Mr. Katz.

            9      A.    There's a theory that's been advanced, as we

           10  move to the next slide -- this is Slide 8. -- is that

           11  if the Salt River were navigable, there would be

           12  commercial shipping.  There would be some kind of

           13  industry there.

           14            And if the river were still in its ordinary

           15  condition, ordinary and natural condition, you could

           16  start to make that argument.  But we know, from the

           17  material I just showed you and what we've heard over

           18  the last several months, the Salt River, where people

           19  were, was not in its ordinary and natural condition.

           20            Shipping industries typically rely on, from

           21  the kind that have been mentioned by the opposing

           22  experts, big boats and big loads.  And I think if we

           23  had stipulated to this, we could have shortened our

           24  hearings, perhaps by two weeks, maybe more; similar to

           25  upstream boating.
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            1            As you'll see in one of the accounts later,

            2  where they did pull boats upstream, taking boats

            3  upstream is an arduous task.  And I think that's one of

            4  the valuable things that we learned from Dr. Newell's

            5  testimony as well, from his work in the Southeast USA,

            6  where he talked about, you know, it taking weeks to

            7  winch and pull and drag boats back up the rivers that

            8  he was familiar with, rivers that were navigable.  It's

            9  an arduous task, not easy to be done at all.

           10            And so we said, when we presented

           11  information, that particularly Segments 1 through 5

           12  were not conducive to very large boats carrying very

           13  heavy loads or going in the upstream direction.

           14            There might be navigation along an ordinary

           15  and natural river if there were population centers from

           16  which to go to and from or if there was a market at the

           17  downstream end.  That was not the case, not by the time

           18  the river had been obstructed and diverted.

           19            If you look at where the sources were of

           20  materials, you had ranching areas in the Segment 3 area

           21  on the Tonto Basin, and their primary market was in

           22  Globe.  In the Phoenix area, Phoenix/Tempe, their

           23  markets were typically to the north, Wickenburg,

           24  Prescott.  The river doesn't go there.  Well, you can't

           25  take the Salt River to Prescott.  So it is no surprise


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 21      05/17/2016
                                                                      4529


            1  that anyone wasn't out there trying to ship things via

            2  river to a place where the river didn't go.

            3            The other reason there might not be

            4  commercial shipping is the cost, and, again, as we

            5  said, upstream travel is cost.  And I think that if you

            6  take Mr. Gookin's economic analysis on face value, he

            7  showed that it was expensive and there were other

            8  alternatives that were less expensive.

            9            There's a risk factor that I discussed before

           10  in terms of putting materials on water in small boats.

           11            So you have to ask yourself, if this is a

           12  true principle, that all rivers that could be navigated

           13  have commercial shipping industries, ask yourself,

           14  well, let's look at some other rivers that have been

           15  found navigable and see.

           16            Well, let's start big.  Mississippi River, is

           17  there a commercial shipping industry?  Moving on to

           18  Slide 9 here.  Yeah, there is.  Of course there's

           19  ships, barges that run up and down the Mississippi

           20  River, and there's also the Corps of Engineers that

           21  operates locks and dredges in order to keep it in that

           22  navigable condition.  But there's also highways and

           23  railroads that run across, run parallel to the

           24  Mississippi River.  They haul material, probably more

           25  tonnage, that goes parallel.  So that there are other
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            1  reasons -- what we learned from that, there's other

            2  reasons for choosing to send material either by boat or

            3  by other means, rail or truck, wagon, foot, whatever.

            4            You see the same thing along the Missouri

            5  River and the Colorado River.  There was originally a

            6  shipping industry, until it was interrupted by man's

            7  altering the form of the river; but then in the upper

            8  reaches outside of Arizona that were found navigable,

            9  we don't see any commercial industries.

           10            The Weber River in Utah comes down and flows

           11  into the Salt Lake.  It was recently found navigable in

           12  a recent lower court decision, and absolutely no

           13  commercial shipping industry.  There were some

           14  previously, prior to that case being taken on, no

           15  records.  And during the course of the historical work

           16  that the proponents of navigability found, the

           17  historian at Weber State found that there were a few

           18  instances of transporting logs.  And what they would do

           19  is they would log during the winter right by the river,

           20  stack up the logs, float them down in the spring

           21  runoff, whenever that came.  And that was it.  There

           22  was no other kind of shipping, if you will, on that

           23  river.

           24            Similarly, on the John Day there were some

           25  brief commercial boating exercises that went on for
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            1  portions of the river, but not all of the river and not

            2  all of the portions that were found navigable.

            3      Q.    And the Weber River is in Utah and the John

            4  Day is in Oregon; is that right?

            5      A.    Yes, that's correct.  John Day is a tributary

            6  to the Columbia, I believe, or the Snake.

            7            The Mosquito Fork River, a river that we

            8  worked on up in the state of Alaska, in which the State

            9  was arguing with the Federal Government over title.

           10  And the Federal Government, the day before the trial,

           11  withdrew its claim and allowed the State to exercise

           12  its rights, thereby admitting that the river was

           13  navigable.  No commercial shipping industry on that

           14  river, very small, a lot of characteristics to some

           15  parts of the Salt River in terms of its depth and the

           16  presence of rapids and the kinds of tools that we can

           17  use to look at to determine whether it was navigable or

           18  nonnavigable.  And similarly for the Umpqua, the Rogue,

           19  and Salmon Rivers, other western rivers which did not

           20  have this upstream/downstream, large boat, heavy

           21  tonnage, deep draft type of navigation.

           22            So it's just simply not true that those kind

           23  of industries exist on every river that's been found

           24  navigable.

           25      Q.    Jon, and on the Salmon River, that's a river
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            1  where there was, am I correct, downstream boating, and

            2  the boats then were sold at the end of the trip?

            3      A.    That's correct.  They used something called a

            4  sweep scow.  They would knock together the boat, haul

            5  up loads, and they would stop at various communities,

            6  because there were a number of communities along there,

            7  and basically trade their way down the river and get

            8  down to the bottom and either sell the boat for lumber

            9  or sell it as a boat; but they wouldn't take their boat

           10  back up the river.  They would themselves go back up

           11  the river by one means or another, build another boat,

           12  and repeat the trip.  And, again, these were seasonal

           13  type trips that went when the river was flowing.

           14      Q.    Okay.  And if we could just pause there, I

           15  believe Mr. Gookin did a little work to try to find if

           16  the Salmon was navigable; and based on his work, he

           17  found that it was not.  So I just want to point out for

           18  the record here.

           19      A.    My recollection was he said he couldn't find

           20  that it was navigable.  I don't know that he

           21  definitively said it wasn't.

           22      Q.    Okay.  So this is 26 Idaho 745, Supreme Court

           23  of Idaho decision, Callahan v. Price.

           24            And, Jon, if you just turn to where it's

           25  marked.  That's pin cite 735, the blue tag.
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            1      A.    I have it marked as [7][8].

            2      Q.    You see the blue tag there?

            3      A.    I do.

            4      Q.    Okay.  And let me know if I'm reading

            5  correctly.

            6            "The Salmon river is a navigable stream, and

            7  is therefore a public highway belonging to the state

            8  upon its admission to the Union, and may be used and

            9  disposed of by the state subject only to the rights of

           10  the public in such waters and to the paramount power of

           11  Congress to control their navigation so far as may be

           12  necessary for the regulation of commerce among the

           13  states and of foreign nations."

           14            Did I read that correct?

           15      A.    Yes, you did.

           16      Q.    So that's stating that the Salmon River in

           17  Idaho is a navigable stream?

           18      A.    Yes, it is.

           19      Q.    Also long-winded by a judge.

           20                 CHAIRMAN NOBLE:  Mr. Slade, can we take

           21  a break at this point?

           22                 MR. SLADE:  Sure.

           23                 CHAIRMAN NOBLE:  Let's take 10 minutes.

           24                 (A recess was taken from 10:03 a.m. to

           25  10:14 a.m.)
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            1                 CHAIRMAN NOBLE:  Are we ready to go back

            2  on the record?

            3                 Mr. Slade.

            4                 MR. SLADE:  Okay.

            5                 CHAIRMAN NOBLE:  Jon, you're up.

            6  BY MR. SLADE:

            7      Q.    Okay.  Jon, I think you're on Slide 10 of

            8  your PowerPoint?

            9      A.    That's correct.

           10      Q.    Okay.

           11      A.    So another theory that we've heard is that if

           12  the river is navigable, then it will be the preferred

           13  mode of travel.  And I think things I've already said

           14  kind of poke a hole in that.

           15            I would just like to point out, by example,

           16  when the Mormon Battalion left Council Bluffs, Iowa,

           17  and they came out and they came through Arizona, and

           18  we've heard a little bit about their trips along the

           19  Gila and whatnot, I just would like to point out that

           20  they had the first 160 miles or so along the Missouri

           21  River and they didn't boat it.

           22            So, clearly, there are other factors that go

           23  into whether you decide to boat the river or not, and

           24  I'll just refer back to my --

           25                 CHAIRMAN NOBLE:  Could I get you to
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            1  repeat that?

            2                 THE WITNESS:  Sure.

            3                 CHAIRMAN NOBLE:  Mr. Mehnert was

            4  whispering in my ear, and I wanted to hear what the

            5  Mormon Battalion did.

            6                 THE WITNESS:  Well, I told you what they

            7  didn't do, is they didn't float the Missouri River.

            8  They walked alongside it for about 160 miles from

            9  Council Bluffs down to Kansas City and then they took a

           10  right and came across the plains.

           11                 CHAIRMAN NOBLE:  That's what I wanted to

           12  hear.

           13                 THE WITNESS:  And, presumably, that's

           14  the reason, is they were rolling wagons at the start

           15  and they were going to roll wagons for a long ways, and

           16  that's the reason.  We don't really know why they

           17  didn't, but they didn't.  So on a clearly navigable

           18  river, they chose not to do it, so not necessarily the

           19  preferred mode of travel.

           20                 I can probably go on with lots and lots

           21  of other examples, but we'll move on to Mr. Hayden's

           22  log float.  And there are a couple of reasons to come

           23  back to this trip.  This has been discussed a lot.

           24  BY MR. SLADE:

           25      Q.    And let's go over some of those reasons
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            1  initially, Jon, because from my understanding, and

            2  correct me if I'm wrong, have there been any accounts

            3  of commercial logging consistently or at all on the

            4  Salt?

            5      A.    We know of no log floating industry on the

            6  Salt.

            7      Q.    So why are we worried about Hayden's log

            8  trip?

            9      A.    I think it tells us some things about the

           10  river, where this occurred, and it also weaves in and

           11  out with the other information that we can gain about

           12  the river, where they were, and what people were doing

           13  at the time.

           14            So I want to focus on the things that are

           15  important.  And, again, this is one of the ones that we

           16  counted as a failure, so it's surprising that we're

           17  spending so much time on here, but I think we learned

           18  some lessons about how different folks are considering

           19  evidence, the record, et cetera.

           20            To basically recount, they left -- Hayden and

           21  his party left the Phoenix area, traveled up to what's

           22  called the headwaters of the Salt River, and came on

           23  down.  There's a distance estimate in the paper report

           24  of something like 200 miles, and we had discussions of

           25  whether the newspaper really was accurate about
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            1  200 miles or not.  In my original testimony, I said I'm

            2  not suspecting that the 200 miles was a precise

            3  estimate, given the kinds of maps that were and weren't

            4  available at the time; but I did note that 200 miles

            5  would put you into New Mexico and -- if it was as the

            6  birds fly.  And along the river, it puts you well out

            7  of the Salt River.  You're up on either the White or

            8  the Black at that point.

            9            And since that time and listening to the

           10  others talk about -- the other experts talk about this

           11  account, I've gone back and spent more time looking at

           12  the chronologies and what the newspaper articles

           13  actually say.  There are a couple of other articles

           14  that some folks brought in and -- brought in and put in

           15  the record and provided a little more light on what

           16  happened there.  So I thought I would share what I

           17  learned.

           18            Again, why do we think this was on the White

           19  or -- why do I think this was on either the White or

           20  the Black River?  Probably the White River.  One, the

           21  account specifically says they went to the headwaters

           22  of the Salt River.

           23            The headwaters of the Salt River are up in

           24  the White and the Black area.  The trip distance, as I

           25  mentioned, it was a long ways.  To miss the estimate,
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            1  say 200 miles, and think that you're in -- the two

            2  suggestions we've heard, that they were in the Sierra

            3  Anchas.  Well, that's about 40 or 50 miles upstream of

            4  Phoenix or upstream of the Arizona Dam, Segment 6, or

            5  Fort McDowell, where they started from.  That's a

            6  pretty bad estimate at that point.  There was also a

            7  suggestion that they might have been in the Mazatzals.

            8  That's even closer.  And, again, that would be a bad

            9  estimate.

           10            And then we find some very specific things.

           11  If you look at Dr. Littlefield's report, on Page 18, he

           12  has the sentence "They were to float logs to Hayden's

           13  Ferry via the White and Salt Rivers."

           14            Seems like that would have answered it right

           15  there; that they were on the White and Salt and that

           16  was their intent.

           17      Q.    So, Jon, Dr. Littlefield actually concluded

           18  that they started on the White River?

           19      A.    His report says that.

           20      Q.    Okay.  But you didn't see that before, and

           21  this is the first time you're bringing that to

           22  testimony?

           23      A.    That's correct.

           24      Q.    Okay.

           25      A.    I think the Sierra Anchas and the Mazatzals
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            1  would be better known to the residents of Phoenix.  The

            2  people who were reading this paper were more likely to

            3  call those out, rather than the headwaters of the Salt

            4  River.  Again, they made -- they said they got

            5  upstream, they felled a tree, made a canoe, and started

            6  to float on down.

            7            If you look along the river, what you don't

            8  see are big pine logs along the riverbed, until you get

            9  up into the White or the Black.

           10            Furthermore, if they were traveling down from

           11  a lower point, say, starting in Segment 3 or 4, then

           12  their descriptions of the river don't fit with what was

           13  encountered by other trips.  They concluded -- for

           14  instance, the Meadows and the Burch trip and the other

           15  trips that started in the Tonto Basin and came down to

           16  Phoenix, nobody describes the kinds of conditions of

           17  being, you know, tortuous river channels, blocked by

           18  boulders, unable to get logs through.

           19            If you've been on those reaches, which I

           20  have, in the upper parts, one thing you don't see in

           21  Segment 2 or 3 are big piles of logs or natural log

           22  jams from logs floating down.  Occasionally you'll find

           23  a log wedged in someplace.  But you don't see that.

           24  And in the historical accounts, several of them

           25  specifically call out the fact that we did not see
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            1  loads of debris, flood debris, wedged along the river

            2  corridor.  It was lacking that.  So those are

            3  inconsistent.

            4            There was a suggestion that the narrow canyon

            5  that stopped the trip -- I think this was

            6  Mr. Burtell. -- occurred in the Tonto Basin.  And he

            7  pointed at, my recollection from his testimony, an area

            8  in the Tonto Basin from the old map on the USGS.  I

            9  think this was the 1904 map or 1909 map.  At this area

           10  right here that I'm showing on the screen as being,

           11  potentially, a narrow area.

           12            In other words, if you look at that and

           13  measure it, that stream width right there is about

           14  100 feet wide.  The floodplain between the contours is

           15  about 650 feet wide.  And that's very inconsistent with

           16  a canyon narrow enough to have stopped the logging

           17  trip.

           18      Q.    And that's Slide 13 that you're talking

           19  about?

           20      A.    I skipped ahead there to Slide 13, correct.

           21            We also have these maps downstream in

           22  segments -- underneath the footprint of Roosevelt and

           23  then downstream all the way to Segment 5 and below.

           24  And we don't see on those topo maps any tight canyons

           25  like that that show up in the maps drawn by the U.S.
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            1  Geological Survey.  They simply don't exist.

            2            It also says that the narrow canyon was a

            3  long way from the start of their trip.  So if you're

            4  going to argue that they either started it on the White

            5  River and came down and got stuck in Segment 2 or 4,

            6  then I guess that you're admitting that there was a

            7  successful boat trip that went from those headwaters

            8  all the way down to that point where they got stopped

            9  or it was successful to that point, which I don't

           10  think that they're -- the other side is really trying

           11  to say.

           12            There's another point.  We got a little more

           13  information, and we move to Slide 12 here.  Is that --

           14  this is a book entitled Charles Trumbull Hayden

           15  Pioneer -- Charles Trumbull Hayden, Pioneer, by Carl

           16  Hayden, his recollections.

           17            If we look at Page 42, he says that the trip

           18  was suggested by Logan, who was a Hayden employee,

           19  employed at Fort Apache, which is on the White River,

           20  and that he had previously boated the White and Salt

           21  River from Fort Apache to Tempe during the spring

           22  runoff.

           23            And, also, it says that the trip was

           24  occurring in late June there.  And that later he says

           25  "These are the reasons we decided that we would forego
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            1  any further log floating, because the logs would lodge

            2  in the canyon."  And I believe that to be Segment 1.

            3  And the log floats were only best at high water and

            4  during the flood.  So you had to float them down at

            5  high water, but when it was high water, there wasn't a

            6  good place to catch them.  So when they got to Tempe,

            7  there wasn't a good place to put up a boom to catch

            8  them, and so they tended to float on past.  So he gave

            9  us his reasons why he didn't like that.

           10      Q.    And I'll pause you for a second, Jon.  That

           11  Charles Trumbull Hayden excerpt is in evidence as C054

           12  Part 392.

           13      A.    That's correct.

           14      Q.    And that includes a new boating account, and

           15  you'll talk about that later?

           16      A.    I will, Mr. Logan's trip.

           17            There's -- in these additional articles that

           18  came out, one from June 28th, 1873, in the Arizona

           19  Weekly Miner, it had this quote.  It said "We had hoped

           20  that the Salt River would be found navigable for saw

           21  logs, but the recent unsuccessful attempt to drive log

           22  down that plunging stream shuts off all hope of seeing

           23  a Navy yard at Phoenix.  There is, to be sure,

           24  sufficient water to float the largest pine log, but the

           25  boulders in very narrow canyons forbid it."
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            1            And then he goes on to say "Perhaps below the

            2  canyons forests may exist."  And that's the sentence

            3  that struck me right there; that he's saying that,

            4  well, you know, below these canyons maybe there are

            5  going to be additional forests.  So if you assume for a

            6  second that he was starting in the Sierra Anchas and he

            7  was saying, "Well, below the canyons, below the Sierra

            8  Anchas, there might be forests," then that would mean

            9  he was suggesting that there's probably forests in

           10  Segment 6, which is ridiculous.  So he can't mean that.

           11      Q.    That's the Phoenix Basin?

           12      A.    Correct.

           13            So what are the canyons that he's talking

           14  about where there might be forests below that?  Well,

           15  below the canyon that runs along the White in

           16  Segment 1, there might be forests below that, and, in

           17  fact, there were forests in the upper ends of the

           18  Sierra Anchas, and they used those sources of lumber in

           19  the construction of Roosevelt.

           20            So the fact that Mr. Hayden is saying he

           21  thinks that maybe there might be forests below the

           22  canyons also pretty much clearly slams the door on the

           23  fact that this was anywhere else but starting in the

           24  headwaters.

           25      Q.    And, Jon, we've also heard testimony, is it


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 21      05/17/2016
                                                                      4544


            1  right, from Alex Mickel about Segment 1?

            2      A.    Yes.

            3      Q.    And did he state that Segment 1 has some

            4  severe constrictions?

            5      A.    He does.

            6      Q.    So would it be consistent with his testimony

            7  to believe that the logs got constricted either on the

            8  White or potentially Segment 1?

            9      A.    That makes a lot more sense.

           10      Q.    And the State isn't claiming that Segment 1

           11  or the White is navigable?

           12      A.    That is one of the reasons, yes.

           13            And if we move on a little bit more, you say,

           14  well, let's think about this trip home, and we had some

           15  discussions about this, and I'm moving now to Slide 14.

           16            So we know from the newspaper accounts that

           17  Mr. Hayden came back through Fort Apache, San Carlos,

           18  and then on down to Tucson.  So if he were in the

           19  Sierra Anchas, if that's where his trip started, that

           20  would mean that he would have to go an additional, oh,

           21  60-some miles through hostile Apache country and very

           22  rugged terrain to get over to Fort Apache and then to

           23  start the trip down towards San Carlos, which would,

           24  again, be a very tortuous journey that we've heard

           25  testimony about from other descriptions at the time;
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            1  rather than just simply come down the Sierra Anchas to

            2  the Tonto Basin, off through Globe, and down to

            3  Florence, which would be a shorter, easier route,

            4  through less hostile territory; or if, as it was

            5  claimed, he was in the Mazatzals, then to go to Fort

            6  Apache would even be a longer journey and further out

            7  of his way, and it seems ridiculous to assume that's

            8  where he went.

            9      Q.    So it's your belief that on Slide 14

           10  Mr. Hayden took the red route, or something similar,

           11  from Fort Apache to San Carlos, and I believe it says

           12  in the account to Grant as well and then down into

           13  Tucson?

           14      A.    All of the facts suggest that that's where

           15  that trip started, up in that area, and they moved on

           16  down.  And I think that if you're familiar with the

           17  river and you've looked at the river and you've been on

           18  the ground in the river and seen those areas, that

           19  makes the most sense.

           20      Q.    So would it also be true then that the

           21  failure of the canoe, the log canoe, would have

           22  occurred either on the White or in Segment 1?

           23      A.    Yes.  And just one other little stray fact

           24  there.  I think we heard some testimony that the wooden

           25  canoe had been destroyed.  The accounts that I read
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            1  said that the boat had overturned and they had lost

            2  gear, but the canoe itself was still intact.  There may

            3  be an account that I haven't seen.  But they just found

            4  it too difficult to get down the river with the logs.

            5      Q.    And that's also consistent with Mr. Mickel's

            6  testimony that Segment 1 has more intense and frequent

            7  rapids than anything downstream?

            8      A.    Yes.

            9            So what we learned from this account, one of

           10  the big takeaways here and the reason we want to talk

           11  about it, one is because we learned a little bit about

           12  this Logan account that we're going to talk about and

           13  the fact that it had been previously navigated before.

           14            We learned that they made it some distance up

           15  there and six guys in a dugout canoe or some guys in a

           16  dugout canoe and the other one's walking.  We know that

           17  it was -- the trip was pronounced a failure, and we

           18  know a little bit about where they were located.

           19            The other thing is, you know, as you think

           20  about these things and you're a river boatman, and I do

           21  a little bit of that, and you go, well, the fact that

           22  it says that their boat -- or their dugout canoe

           23  overturned and they lost some gear, and I started

           24  thinking about that in terms of how do you lose gear in

           25  a river.  Well, the river needs to be sufficiently
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            1  deep.

            2            So we think about these statements in light

            3  of what's coming up next when you talk about rating

            4  curves.  So if the river is really inches or just a

            5  foot deep and that's the typical depth, I don't know

            6  how you lose gear in such kind of depths.  It seems

            7  like where I've been in shallow water and stuff has

            8  fallen out of the boat, I stood up, I looked down at

            9  the water, and I picked up the stuff.

           10            So it kind of suggests that there's a

           11  deeper river here, or at least there's parts of the

           12  river that are sufficiently deep, and probably not just

           13  the pools that are deep, because you tend not to lose

           14  stuff in the pools because you're floating along

           15  placidly.

           16            So it's a little piece of information that

           17  you get there that weaves in together with all the

           18  other accounts and what we know about the river to

           19  paint this picture of what we're seeing.

           20      Q.    And would it -- could it be a flood in June

           21  of 1873?

           22      A.    Well, it could be, but they don't say

           23  anything about that.  They describe the difficulties

           24  and the shallow water, and I think if your reason for

           25  not getting down were the fact that it was a dangerous
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            1  flood, you would say something about the rapids and

            2  the, you know, harrowing rapids or things like that,

            3  the kinds of terms that they liked to use back then;

            4  and they don't.

            5      Q.    June is a low water month, right?

            6      A.    It is, and that would be the other factor.

            7  Typically, June is low.  And, actually, May, June and

            8  July and early part of July are fairly untypical times

            9  to have storms.

           10            Everybody had enough of Mr. Hayden?

           11            So why weren't there commercial log floats?

           12  I think Mr. Hayden described that and talked about they

           13  got caught up and we needed to float them in the flood

           14  times and then it was difficult to catch them at the

           15  bottom.

           16            The other thing you need to look at when

           17  you're considering that, and I recommend the Commission

           18  do that, is think about where the markets were relative

           19  to the trees.  So if you're going to float logs

           20  downstream, and they get to where?  They get to the

           21  Tonto Basin?  Well, we had logs, and to take them

           22  where; to Globe?  There's logs already in the Peaks

           23  around Globe, so they had their own source that was

           24  closer by to the mining industry there, Apache Peak and

           25  whatnot that are up in the pines.
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            1            Downstream of the Tonto Basin there's not

            2  much until you get to Phoenix, and certainly I think

            3  Mr. Hayden's enterprise indicated that they were

            4  looking for logs.  However, the railroad got there

            5  relatively soon and so there was an alternative source.

            6            And if you're bringing them down to go to

            7  Prescott, well, Prescott also has its source of logs.

            8  Tucson, likewise, had the mountains around it.

            9  Flagstaff is surrounded by pines.  So the need was

           10  really Phoenix.

           11            And yet they didn't, and Mr. Hayden described

           12  why; because the canyons upstream were tortuous and you

           13  could only come down at a certain time of year and it

           14  would be difficult to catch them.  And, added into

           15  that, we've got these irrigation dams.  And we know

           16  from one of the accounts of the Verde, where they were

           17  going to float pieces of Fort McDowell on down, that

           18  they decided not to do that because they were worried

           19  about damaging the dams.  So floating logs would have

           20  been prevented by these diversion structures, which

           21  were already crossing the river as early as 1867.

           22            Mr. Burch -- and his account we'll get to in

           23  a minute. -- described that the main difficulty that he

           24  found in getting logs from the Tonto Basin area down to

           25  Phoenix was getting the logs to the river.  So they


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 21      05/17/2016
                                                                      4550


            1  note that they were not adjacent to the river.

            2            So some of the things that we learned from

            3  the Weber River case, because it was decided primarily

            4  on the basis of these intermittent log floats.  So I

            5  talked to Dr. Sara Dant, who is in the history

            6  department at Weber State, via phone to find out, you

            7  know, what went on in that case.  And she said that it

            8  was log floating was the main evidence of navigability;

            9  that there was no other kind of commercial historical

           10  boating or any kind of historical boating for any kind

           11  of purpose, travel, recreation, whatever.  And the

           12  Weber River is very scantily traveled, even today, has

           13  some seasonal use by kayakers, a lot of rapids.  All

           14  the travel is in the downstream direction, most people

           15  in hard-shell kayaks.  There's really no modern

           16  recreation industry out there at all.

           17            Interestingly, despite the fact that the case

           18  was in Utah, nobody had brought up the Utah Special

           19  Master as being any kind of a directive for being

           20  considered on the Weber River.  They considered it on

           21  its own merits.

           22            But what was interesting to me was that

           23  besides the fact that it was just spring floating of

           24  logs, is that she said, well, the log floating

           25  business, she said it was only done where the river
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            1  flowed directly to the railroad.  In her research of

            2  log floating in the West, is that if you could get the

            3  logs to the railroad, the railroad would take them, but

            4  they didn't want to haul them.  They didn't want to

            5  pick them up and haul them to the railroad, and, also,

            6  where you could roll the logs directly into the river

            7  at the start.  They didn't want to haul at either end,

            8  otherwise it became not very cost-effective.

            9            So the river might have been conducive, but

           10  if you couldn't get the -- roll the logs in and you

           11  couldn't load them right onto the rails afterwards,

           12  they wouldn't do it, because hauling by land was

           13  extremely expensive.  In fact, she said that in Utah,

           14  once the railroad arrived, it was still cheaper, less

           15  expensive, to bring logs in from the Pacific Northwest

           16  than it was to use the local sources floated downriver.

           17            And then after 1930 the railroad altogether

           18  stopped taking logs that had been floated, for quality

           19  reasons.

           20            So we learned a little bit more about log

           21  floating, the basis of.

           22      Q.    Jon, are you aware of a piece of evidence in

           23  the record called the Arizona Department of

           24  Transportation Study of Transportation in Arizona,

           25  something to that effect?
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            1      A.    Yes.

            2      Q.    Do they say anything about a bridge that was

            3  built over the Gila?

            4      A.    They did, and that it was a bridge built over

            5  the Gila and it was in the time period after the

            6  railroad had gotten there, and they were using redwood

            7  logs.

            8      Q.    Where do you get redwood logs?

            9      A.    Well, not in Arizona.  You can get them in

           10  California, primarily, is the closest source.  So

           11  somebody was shipping in logs for that construction,

           12  rather than using logs that were available locally.  So

           13  the railroad was actively engaged in shipping lumber

           14  around the West.

           15      Q.    Do you remember if that bridge was built in

           16  1885?

           17      A.    That's my recollection.

           18      Q.    And that's the same time that Burch took his

           19  trip down the river?

           20      A.    Yes.  It's after Hayden's in 1873, but it's

           21  about the same time as Burch and Meadows two years

           22  before took their trips.

           23      Q.    So after Burch comes down the river and says

           24  the undisputable conclusion is that logs can be

           25  floated, in 1885, that same year, they're building a
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            1  bridge in Gila with lumber from California?

            2      A.    That's right.  That's right.  So it's kind of

            3  a good idea that came late.

            4            So I'm moving on, finally, to the Hamilton

            5  account, which was in January of 1879.  We can go a

            6  little faster through this one here.  But, again, this

            7  came up, and there's a couple of things that are

            8  important to grasp hold of and think of, again, as you

            9  consider all these accounts together and what they mean

           10  in their aggregate, rather than individually.

           11            One criticism we heard, they said that the

           12  account doesn't mention the Salt River, so, therefore,

           13  it didn't occur on the Salt River.  The account says

           14  they built a boat in Phoenix and they floated to Yuma.

           15  And we heard this a number of times when I was being

           16  cross-examined, the fact that they didn't -- it says

           17  they started in Phoenix, and there was a suggestion

           18  made that, well, maybe they started in Phoenix and they

           19  hauled their boat over land, down to the Gila River,

           20  and then started their trip there.

           21            And I find that to be not a very satisfying

           22  or logically reasonable argument, because Phoenix is

           23  right on the river.  And in many cases they conclude

           24  that, well, goods from Phoenix could then be floated

           25  down to Yuma, or in some of the cases they concluded
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            1  that, which would be an odd thing to say if you

            2  couldn't actually do that from Phoenix.  And they might

            3  say, well, in conjunction with land travel, you could

            4  get the things to Yuma.

            5            But then from a hydrologist's perspective,

            6  too, if the reason that they couldn't float from

            7  Phoenix was that the Salt River wasn't suitable to

            8  navigation, then I think the opponents then are arguing

            9  that the Lower Gila River was navigable because that's

           10  where the boating occurred; and I don't think that

           11  that's the position that they want to take.

           12            And if they were boating successfully on the

           13  Gila River part, but not the Salt, then where did the

           14  water come from that they were boating on on the Gila?

           15  Because we've heard testimony, and I agree with it,

           16  that the majority of flow on the Gila River downstream

           17  of the confluence with the Salt comes from the Salt.

           18            So if you're able to boat from the Gila,

           19  you're able to boat from the Salt.  That's the most

           20  logical conclusion.

           21      Q.    And you had mentioned earlier on a slide some

           22  reasons why freighting didn't occur.  Do you recall

           23  that?

           24      A.    I do.

           25      Q.    Is this an example of three men who just went
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            1  from Phoenix down to Yuma that actually talked about

            2  potentially starting a freighting business from Phoenix

            3  down to Yuma with produce?

            4      A.    Well, the editor or the writer of the trip

            5  said that it's perfectly practical for navigation, and

            6  then they talk about one spot on the Gila that it was

            7  narrow.  But they did draw some conclusions.  Either

            8  them or the people that wrote the article, the person

            9  that wrote the article, made those conclusions.  And

           10  they, they themselves, made an assessment, based on

           11  their trip, that if you had a boat that drew 2 feet of

           12  water, you could easily float it down to Yuma.  2 feet,

           13  which means that the river had to be deeper than

           14  2 feet; significantly deeper if you believe some of the

           15  arguments about differences between draw and operating

           16  draw.

           17            And they themselves called it a success,

           18  which I think is another thing we need to carry from

           19  this study, is we've heard some testimony and criticism

           20  that say that, you know, the observations of the people

           21  at the time are critically important to look at.

           22            Well, here's an observation from a person who

           23  is in a boat going down the river, and he calls it a

           24  successful trip.  So I would say that that contemporary

           25  observer believed it to be successful, and he made


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 21      05/17/2016
                                                                      4556


            1  these comments.

            2            There's also a suggestion that the trip was

            3  made on a flood.  Well, nothing in the account says

            4  flood.  They don't describe any flood conditions;

            5  nothing in the paper that says flood.  And the evidence

            6  that it might have been on a flood consists of two

            7  weeks later the Gila River was in flood.  Well, that's

            8  interesting, but two weeks later is not when this is

            9  occurring, and there's no evidence that the Salt was in

           10  flood.

           11            Floods peaks on the Salt and the Gila rarely

           12  coincide, and a two-week offset doesn't mean much at

           13  all.  There was some information presented, I think by

           14  Dr. Littlefield, that the temperatures were very warm

           15  in January to March of that your; therefore, it

           16  probably had an early snowmelt and they were on

           17  snowmelt.  Again, nothing like that in the account.

           18  They don't describe high water conditions or anything

           19  along that.  So we have no evidence, and the fact that

           20  it's warm correlates extremely poorly to a specific

           21  flow rate that would be considered a flood.

           22            And then I note, too, that quite often when

           23  we have an account where somebody successfully made it,

           24  we see this same criticism; that, oh, it was probably

           25  on a flood.  Yet, at the same time, they're saying
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            1  boating during floods is dangerous because of the high

            2  velocities and other conditions that might exist.

            3            So it's a self-contradictory position to say,

            4  well, the boating accounts happened in floods, but the

            5  floods are really dangerous, and these people don't

            6  describe any problems.  So it seems like you have to

            7  pick one or the other, and I'll go with the facts that

            8  are in the account, that don't mention anything to do

            9  with floods.

           10            Very likely, if it happened during January,

           11  as you can see from the chart behind you, that it was

           12  during a period of above the median daily flow, let's

           13  say, for the median annual daily flow.  And January is

           14  one of the months in which flows can be higher than

           15  other parts of the year relative to, say, June or July;

           16  but, again, that's within the ordinary range and the

           17  expected range of wintertime flows.  So that would be a

           18  time of year where the depths would be likely to be

           19  greater on an ordinary or typical basis.

           20            So what did we learn?  The trip happened.  It

           21  was a success by their own account.  It's also

           22  interesting to note that this trip wasn't noted when

           23  they left Phoenix.  So the folks reporting on it report

           24  on them arriving, and yet here's another account where

           25  something happened on the river and there was nothing
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            1  in the news that said they left today.  So we know that

            2  not all of the accounts are making it into the record.

            3      Q.    Before you move on, Jon, we also know that

            4  the price of the boat was $10?

            5      A.    Oh, thank you.

            6      Q.    And will you use that later when you talk

            7  about economic analysis?

            8      A.    Yeah.  I think that's a nice piece of

            9  information that sews together with some of the

           10  accounts, the fact they built their skiff for 10 bucks.

           11  And that value seems pretty reasonable.  I just

           12  finished reading one of Brad Dimock's books called The

           13  Doing of the Thing, which talks about Buzz Holmstrom,

           14  who is the first guy to row by himself through Grand

           15  Canyon; kind of took the footprint of the Powell trips

           16  and rowed it alone.  And he built his boat that he went

           17  through the Grand Canyon for about 10 bucks.  So I

           18  think that's a good number to have in mind, saying

           19  what's the value of a boat that you might build and

           20  take on down the river.

           21      Q.    And this boat wasn't shipped from a catalog;

           22  it was actually built in the Phoenix area?

           23      A.    Yeah.  And I think that would be typical of

           24  the people of the time who are taking these kind of

           25  trips; that they were handy folks and they built their
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            1  own boats.  And you see evidence of that in other

            2  western rivers as well, and we heard that from our own

            3  experts.

            4            So moving along, the James Stewart account, I

            5  just have one or two things to say here.  This is the

            6  account, you recall, the guy who may have been the

            7  superintendent of the stage company.  That was some

            8  evidence presented by the other folks, and it seems

            9  like a reasonable interpretation.  And all we know is

           10  that the newspaper in 1880 said he's going to launch

           11  his boat on the Salt River tonight.  And that came from

           12  the -- that's all we know.

           13            So it was a -- the newspaper account was in a

           14  later newspaper, and the account itself is 40 years ago

           15  today.  So that newspaper was citing some other

           16  newspaper, but doesn't say what it was, what the source

           17  was at that time, but they were -- it was one of those

           18  this is what happened on this day this many years ago.

           19            So, again, there's an account that wasn't

           20  reported contemporaneously at the time, but it was

           21  reported somewhere that we're not -- we don't have

           22  access to.  So not all of the accounts -- we don't have

           23  all of the accounts as when they occurred.  And had

           24  they not published this recollection account, we

           25  wouldn't know of it.
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            1            And that's exactly how I reported it in my

            2  testimony, was that it came from this source and it was

            3  40 years later, so...

            4            Could have been a stagecoach -- a stage

            5  ferry.  It's interesting that the stage company would

            6  need a ferry, particularly if the depths that we've

            7  seen in the rating curves are accurate, particularly in

            8  the month of October, when they were planning to launch

            9  it.

           10            So normal flow in that month was typically

           11  less than 500 cubic feet per second, according to

           12  Dr. Mussetter, and the corresponding depth would be

           13  somewhere about a foot to 2.5 feet, 2.6 feet, which are

           14  easily fordable depths in a horse-drawn ferry.  And it

           15  makes you scratch your head and wonder, now, why would

           16  they need a ferry if those were the actual depths in

           17  October.

           18            And I further note that Dr. Schumm suggested

           19  that at 20,000 cfs the depths would be a foot.  So even

           20  then we would see no need for a ferry, and yet that's

           21  what they were doing.  So a few little lessons to learn

           22  there.

           23            Cotton and Bingham, the only thing I want to

           24  say here is that we don't know that they never

           25  launched.  Dr. Littlefield said the account said
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            1  they're going to launch tomorrow, they're going to go

            2  to Yuma, and that I had classified that as a success.

            3  I did not.  You can go back and look at the table.  He

            4  was incorrect there.  I classify it as an unknown.

            5            It seems to me that if it was news that

            6  somebody was going to launch, it would be news that

            7  they came to some disastrous end; and we heard nothing

            8  of that.  But we don't know.  That was Slide 18.

            9            And move on to Slide 19, which is Willcox and

           10  Andrews in February of 1883.  A few things to learn

           11  about this.  Again, this is a wintertime trip.

           12  Mr. Gookin had some things to say about this and said

           13  that the trip doesn't count or wasn't evidence of

           14  navigability because it only went to Joint Head Dam.

           15            I had included a map, and I'll show that

           16  again here, that it does cover a good chunk of

           17  Segment 6.  And, again, it was a Point A to Point B

           18  type trip.  They started up at Fort McDowell and they

           19  ended up where they wanted to go down to the City of

           20  Phoenix, the community of Phoenix.

           21            So they went as far -- there's no penalty, as

           22  far as I know, in the navigability case law that says

           23  you ended your trip where you wanted to and you didn't

           24  finish the river.  It certainly tells us something

           25  about the river.  And as I mentioned before, we saw no
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            1  evidence that the 6a segment of the river was

            2  substantively different than the 6b segment of it, if

            3  you look at Mr. Gookin's divisions.

            4            There's also a criticism of the trip was on

            5  high flow.  And, again, it was a February flow and

            6  February was typically higher than other parts of the

            7  year, so that's a valid statement.  Although, it's

            8  still within, as far as we know, the ordinary range.

            9            The basis that Mr. Gookin presents for saying

           10  that it was on some kind of a flood or something is

           11  because it had rained and that because Fort Apache had

           12  had 2.46 inches of precip in that month of February.

           13            Well, the fact that it rained is interesting.

           14  However, one night's rain would not cause a flood on

           15  the Salt, much as the same it is today.  And if it did,

           16  it would be one heck of a rain, and I think we would

           17  see the newspaper reporting on, my goodness, that was a

           18  rain we had last night.  It caused flooding all over

           19  the valley.

           20            And that goes against the fact that they

           21  called it a thoroughly pleasant journey.  So I don't

           22  think that they were experiencing some sort of

           23  torrential landmark rain.

           24            We know that this trip occurred prior to

           25  February 14th, so the precip total in Fort Apache is
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            1  pretty irrelevant.  We want to really look at the

            2  January total of precip, which would be contributing

            3  more to runoff downstream later, and that precipitation

            4  was only .85 inches, using the same source as what

            5  Mr. Gookin had used.

            6            If you look at the report of major storms in

            7  Arizona by the Arizona State University climatologists,

            8  it only lists one storm of significance in 1883, and

            9  that was in December, ten months later.

           10            The velocities, Mr. Gookin went through some

           11  effort to figure out that they averaged about 1.8 miles

           12  per hour, which suggests that it was not during flood

           13  conditions.  That's a pretty slow velocity.  So there's

           14  really no evidence in the record that this was a flood.

           15            Then it was criticized that the boat really

           16  wasn't heavily loaded, and his basis on that was that

           17  the fact -- Mr. Gookin's basis was that the fact they

           18  didn't have a tent because they were bothered by the

           19  rain.

           20            Well, it doesn't say they didn't have a tent.

           21  It just says they were bothered by the rain.  And if

           22  you've ever been camping in the rain, you know that

           23  even if you have a tent, rain can be a bother.  Stuff

           24  gets muddy, stuff gets wet, folding up wet gear.  Maybe

           25  that's just more of an unfamiliarity with camping than
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            1  it is contrary to what kind of gear they had.

            2            Was the boat heavily loaded?  Don't know.

            3  Account does not say.  Certainly it was sufficiently

            4  loaded for their trip.  They probably had some camping

            5  gear.  Who knows what they threw in their boat and

            6  they're bringing in the river or bringing down to the

            7  town.  We don't know.  It was sufficient enough that

            8  they called the trip thoroughly pleasant.  And I would

            9  note that travel is navigation.

           10            There was also a criticism that the trip was

           11  slower than walking.  Well, that may well have been;

           12  but, again, there's really no speed requirement that I

           13  know of in making navigability determinations.  What we

           14  do know about this account is that they were in a boat

           15  and they carried their gear and they got where they

           16  were going.

           17            Perhaps the fact that it was slower than

           18  walking or slower than being in a wagon, I would guess

           19  then, suggests an answer to why people typically didn't

           20  use the river for hauling goods, because it was slower.

           21      Q.    And at that time, Jon, were there not some

           22  dams that they had to maneuver around?

           23      A.    They did.  In fact, if you think about what's

           24  described in their thoroughly pleasant journey, they

           25  don't say anything about trying to get past beaver
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            1  dams, human-made dams, rapids, shallow water, braided

            2  stream conditions, nothing like that.  So they mention

            3  no problems at all, sand bars or anything.

            4            And then there's this statement that it

            5  should be included in the River and Harbors Act, be

            6  that as it may.  The important facts from this account

            7  are just what you said; they started at one point, they

            8  reached another point, and they were on the river.

            9            And these are the canals that they would have

           10  passed at that time.  So they went past Arizona Dam,

           11  Mesa Dam, Utah Dam, Tempe Dam, San Francisco Dam, Grand

           12  Canal and Swilling's Ditch are near the same place.

           13  And so they passed those in their small boat without

           14  mention.

           15      Q.    Would have taken some time to pass those,

           16  though?

           17      A.    It's possible.  That could have accounted for

           18  some of the delays that gave us the 1.8 miles per hour,

           19  but they don't mention it as being heinous or

           20  difficult.

           21            And my own experience in canoeing and coming

           22  up to brush dams and whatnot, even a structure like the

           23  Arizona Dam, you pull off to the side, you walk, carry

           24  your stuff around it, and you boat on through.  Other

           25  boaters that we know describe actually running the
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            1  dams, so there was some kind of a sluice or some water

            2  pouring over or something that they felt that it was

            3  able to run.

            4            Now we get into two accounts here we kind of

            5  consider together.  There's been some suggestions that

            6  the Meadows account is the same thing as the Burch

            7  account, and I want to talk about that aspect of it a

            8  little bit and then talk about one of the real

            9  important things to take away from this account,

           10  amongst all the other things that have been said.

           11  Whether it's, in fact, Meadows and Burch were the same

           12  trip I want to talk about in just a second.

           13            The other criticisms we heard were that the

           14  trip only went to Joint Head Dam.  Heard that from

           15  Mr. Gookin.  Well, actually, the article says they went

           16  to Tempe, which is upstream of Joint Head Dam, and it

           17  happened to be their destination.  So they made their

           18  location.

           19            There's some criticism that the account was

           20  recorded 20 years after the fact, which is true, but I

           21  think that we all need to make a decision as to whether

           22  we believe trips that were recorded later or not,

           23  because the same folks that say, well, 20 years later

           24  is too long to rely on it are relying on facts in the

           25  Sykes case that were some 45 years later and further
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            1  distance geographically from where the trip occurred.

            2            So it seems that we need to be consistent.

            3  And I would say that you look at the facts in these

            4  accounts that are recorded later, and you think, well,

            5  do these facts make sense; are they consistent with the

            6  physical conditions of the river; is that something

            7  likely that could have happened.

            8            And in my case, I find nothing in there that

            9  suggests the basic elements of the story are not

           10  factual.

           11            There was some suggestion to the fact that

           12  his memory might have been fuzzy 20 years after the

           13  fact and he got the year wrong, but it also records the

           14  fact that he had been shot and left by dead -- left for

           15  dead by Apaches the previous year.  In my opinion, that

           16  would seem to be something that would kind of help you

           17  with your chronology; that, yeah, it was right after I

           18  got shot and left for dead.  That would kind of cement

           19  that date in your memory a little bit.

           20            There was some criticisms that this Meadows

           21  trip was recorded that it had major difficulties.  The

           22  only problems that are listed in the only account we

           23  have is one guy got scared.  We're going to presume

           24  that he didn't have any grief counseling or any

           25  triggering events, but he just said he got scared at a
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            1  rapid and they went through.

            2            The other problem was that they got hung up

            3  on a rock, but they got off and they completed their

            4  trip.  Dr. Livingston [sic] said that the boat was

            5  wrecked.  Well, it didn't get wrecked.  It got stuck.

            6            And recall that the newspaper said the same

            7  thing about the 1905 U.S. Reclamation Service canoe

            8  trip, which was a failure by their own accounts, when,

            9  in fact, the wreck meant that they almost tipped over

           10  at one point and they had struck a rock.

           11            So the fact that they wrecked I think is

           12  fanciful language in the case of the U.S. Reclamation

           13  Service account, but not realistic to the facts of what

           14  happened in this Meadows account.

           15            None of those are major problems.  Getting

           16  stuck is not a major river problem.  In fact, it

           17  happens on other rivers that are navigable, and we've

           18  heard testimony about that.

           19      Q.    And, Jon, regarding that testimony that we've

           20  heard, Dr. Newell actually talked about reasons why you

           21  might have obstructions or issues that could occur on a

           22  river, and he mentioned getting stuck in shallow areas.

           23  Do you recall that?

           24      A.    I do.  I think he was talking about his

           25  replica trips on the Savannah River, was my
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            1  recollection, and he mentioned that they had gotten

            2  stuck in shallow water areas, sand bars I think it was,

            3  and they had worked out a technique after it happened

            4  that said, well, if they basically stuck the other end

            5  of the boat into the current, the boat would spin off

            6  and they would be back on the river again.

            7            And that's, in fact, the kind of thing that

            8  you do when you're river boating and you learn from

            9  your experience and you move on.  And it doesn't make

           10  the trip a nonsuccess.  Mississippi River boats get

           11  stuck.  I think Mr. Burtell described his canoe

           12  experience at one point on the Green River, and he

           13  mentioned he got stuck in his canoe, and he seems to be

           14  healthy and living and with us to this day and made it

           15  to the end of his trip okay.

           16      Q.    And the Green River is a navigable river,

           17  right?

           18      A.    That segment of it that he's describing,

           19  yeah.

           20            Yeah, so these things are kind of irrelevant.

           21  And we heard the same thing over and over again about

           22  the Colorado River with the steamboats that came up

           23  from Yuma; that they would periodically get stuck.

           24  So getting stuck is not equivalent to being a

           25  failure.
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            1            We also heard some criticism that this boat

            2  that Mr. Meadows was in didn't clear the rapids.  So

            3  there's nothing in the account that says that they had

            4  any problems at all with rapids.  It says they got

            5  stuck.  And if you're a river boatman and you read his

            6  description, he says they were -- they boated and they

            7  got stuck on a rock and they couldn't get off, and they

            8  had to roll rocks into the river to float the boat

            9  higher and move it on down.

           10            Well, if you're into rapids and you try to

           11  roll rocks into the river to raise the water level, it

           12  doesn't work.  Water just goes around them.  If you're

           13  in a pool section of the river and you roll rocks in at

           14  the beginning of the next downstream rapid, it's

           15  possible that you could raise the water surface

           16  elevation enough to float your boat off.

           17            If the river were normally as shallow as been

           18  suggested by the opponents, then your boat got stuck on

           19  a rock, you would climb out of your boat, stand up,

           20  lift it off the rock, and move on down.  But,

           21  presumably, the river was deep enough that standing up

           22  and trying to push the boat off was not an option.

           23            And I've seen that happen myself and to

           24  friends I've been boating with, where they got stuck on

           25  a rock and it took them a while to wiggle themselves
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            1  off and push themselves off.  And that's called a

            2  sleeper.  That's what the boaters call those kind of

            3  rock, and they're just below the surface.  Sometimes if

            4  the water is cloudy, you don't see them.  Sometimes if

            5  you're staring at the scenery, you don't see them, and

            6  you scrape up on top of them and you get stuck there

            7  for a little while and you've got to do some things to

            8  get yourselves off.  Never heard of rolling rocks in to

            9  float the boat before, but it said that's what they

           10  did.

           11            And it's important to think about that.

           12  Meadows said they rolled rocks in to raise the water.

           13  But it probably wasn't in a rapid.  Pretty sure that it

           14  was not in a rapid.  But they did get unstuck.  So even

           15  if it was in a rapid, which I don't think it was, they

           16  did clear it.  So it's not a valid criticism there.

           17            There was some criticism that the trip was a

           18  failure.  Meadows himself described it as a success,

           19  and the boat and the boater got to the intended

           20  destination.

           21      Q.    Jon, just to recall, if they had gotten stuck

           22  at a rapid, it's your position they would have gotten

           23  out at the rapid and pushed their boat?

           24      A.    Yeah.

           25      Q.    Okay.  But if you got stuck at a pool, where
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            1  it's deep, that's more difficult to do, because you

            2  can't stand up and push your boat?

            3      A.    That's what I was trying to say, but thank

            4  you for the clarification.

            5      Q.    And if you rolled rocks in the rapid

            6  downstream, then you could potentially raise the pool

            7  level and your boat would get unstuck?

            8      A.    That's the best way to make sense of what was

            9  described.

           10            There's also a criticism that the flow was

           11  not ordinary.  This account has no reference to it

           12  being a flood or to high flow.  The fact that they got

           13  stuck on a rock is more evidence that it was not high

           14  flow than it is that it was low flow, -- or that it was

           15  high flow.  Let me say that again.

           16            The fact that they got stuck on a sleeper

           17  rock or a rock suggests that it was more likely to be

           18  lower flow than higher flow, because at higher flow

           19  obstacles like that are buried by water.

           20            If this was the same as the Burch account,

           21  that was a June account, and which low flow conditions

           22  were more likely.

           23            There's also criticism that it was not a

           24  commercial trip.  Well, it was travel, but we have no

           25  information as to the purpose of their trip for the
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            1  Meadows account.  He didn't tell us.  So we don't know.

            2  Could have been.  Maybe it was; maybe it wasn't.  But

            3  it was travel.

            4            There's been some suggestions that the trip

            5  maybe didn't even occur.  Well, the descriptions that

            6  are in the account, they coincide with factual details

            7  that are consistent with what we know about the river.

            8  It mentions real people, real places, and I think that

            9  a valid criticism has to be more than just I don't

           10  think it really happened.  I think you need to have

           11  something in there that suggests, no, they got facts

           12  consistently wrong; they described the river in a way

           13  that doesn't exist.

           14            So, again, does getting stuck constitute a

           15  failure?  No.  We saw that on river boats on the

           16  Colorado.  That's the other guys' evidence.  They got

           17  stuck, they got unstuck.  Mississippi River,

           18  Dr. Newell's testimony, it happens.  With more

           19  experience, it happens less.

           20            In this case nobody had any experience on the

           21  river and they got surprised.  In no case did we hear

           22  that they called off their trip because they got stuck

           23  or they had to walk out.  They got back in their boat

           24  and they completed the job.

           25      Q.    Jon, this account occurred between Segments 3
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            1  and 6.  So that's an area of the river that's now

            2  inundated by the lakes; is that right?

            3      A.    Their trip is described as starting at

            4  Livingston, which is kind of near the upstream end of

            5  Roosevelt Lake.  That's in Segment 3.  So they went

            6  through that Tonto Basin part, and it says they got out

            7  at Tempe, which is a good chunk of Segment 6.  Most of

            8  that area is inundated by the reservoirs until you get

            9  to Segment 5 below what's now Stewart Mountain Dam.

           10      Q.    So we don't have any modern information about

           11  boating on the river in Segment 4 because it's

           12  currently a lake?

           13      A.    That's correct.

           14      Q.    So we need boating articles, such as this, to

           15  help us understand that reach?

           16      A.    These accounts, and there several that go

           17  through this Segment 4 reach that's now inundated by

           18  the reservoirs, as well as the maps that predate the

           19  reservoirs, are our best source of information about

           20  what that was like.

           21            The next account that we need to look at is

           22  William Burch, and there's some great gems in here.

           23  And because of the criticisms, I went back and looked

           24  at this in more detail to carefully consider this

           25  question of was this the same trip as the Jim Meadows
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            1  trip.

            2            And I've come to the conclusion that it was

            3  not, and there's significant evidence that says that it

            4  was not.  Let me run through that to start with.

            5            There's slight differences in where the trips

            6  start and end.  Mr. Meadows described it as starting in

            7  Livingston, and the Burch trip says it started at

            8  Eddy's Ranch, which is a little further downstream.

            9            The Meadows trip, the first 1883 account, was

           10  done by Jim Meadows.  A guy named John Meadows on the

           11  Burch trip.  Jim's family was pretty well-known.  His

           12  brother had a wild west show.  His father and brother

           13  were lawmen.  We don't know anything much more about

           14  John Meadows.

           15            So the fact that it was Jim and it was his

           16  family, rather prominent, people would know who he was.

           17  John was from the East Verde Valley area.  We know that

           18  from looking at the articles.  Jim had some connection

           19  with the Tonto Basin, not the same area, as well as

           20  with the Yuma and Imperial County area.  So these two

           21  guys were from different places in Arizona.

           22            They both got stuck on rocks.  That's the

           23  same.  But they're going down the same river, and I

           24  would suggest that there are probably other folks that

           25  have gotten stuck on rocks going down the Salt River,
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            1  if you include modern recreation in there as well, and

            2  they probably weren't on this trip as well.

            3            So the experience of getting stuck on a rock

            4  is not so uncommon that it automatically links these

            5  things.  But what separates them is, in the first

            6  account Mr. Meadows said he rolled rocks in and raised

            7  the water surface.

            8            In the second account they got the boat off

            9  by using poles.  You say, well, maybe he forgot the

           10  details.  Well, in the second account, the detailed

           11  account that we have, it describes it as being

           12  Mr. Meadows who went downstream several miles.  He kind

           13  of floated and swam downstream, cut some poles, and

           14  came all the way back upstream.

           15            So you would think that that would be the

           16  kind of thing, again, that would be imprinted in your

           17  memory.  That it wasn't rolling rocks.  It was me going

           18  downstream and coming back up.  You would remember

           19  that.  So how they got off was different.

           20            The Burch account is much more detailed.  It

           21  also sounds like, on the Burch account, Mr. Burch was

           22  the leader.  On the Jim Meadows account, it sounds like

           23  Jim Meadows was the leader.  The Meadows account

           24  doesn't mention any flips or losing gear; whereas the

           25  Burch account does.
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            1            The fact that they're both described as a

            2  first descent is not particularly compelling.  If

            3  you're a student of river history, you find that

            4  there's often arguments about who was the first one

            5  down, and it depends on what you know.  And I doubt

            6  that the newspaper editors were students of river

            7  history.  And quite often somebody comes down and

            8  they're unaware of what people had done previously and

            9  so they say, "Oh, we're the first one down.  It's our

           10  first descent."

           11      Q.    Turns out that this wasn't the first descent

           12  for either one of them?

           13      A.    Neither of them.  We found that out

           14  ourselves, because it was Mr. Logan who apparently came

           15  down from Fort Apache all the way to the Phoenix area

           16  prior to Hayden's trip in 1873, and that may have been

           17  the first descent.  We don't know.

           18            So the point is, is that even in

           19  well-documented rivers, like Grand Canyon, there's an

           20  ongoing and lingering discussions about who was first.

           21  And I've seen that same kind of discussion go on on

           22  many rivers.

           23            The fact that there's Jim and John, both

           24  start with J and they have the same last name, Meadows

           25  isn't is an uncommon name.  I can think of names that
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            1  would be much more uncommon.  And they seem to come

            2  from different parts of the state.

            3            Perhaps there are documents that are in

            4  databases or other folks have collected that shed

            5  additional light on there, but as I look at all these

            6  things together, they tell me these were two different

            7  accounts, and they were both successful trips, had

            8  different -- varying different sorts of problems.

            9            The Burch account, taking it on its own, we

           10  also heard some criticisms about that; they said it was

           11  a failure.  Well, the boat and the boaters arrived at

           12  their intended destination.  And their opinion of the

           13  trip, despite what's been said in this hearing, is that

           14  it was an undisputed success, and they called it an

           15  interesting and exciting trip.  Nowhere did they use

           16  the word failure.

           17            There was some criticism that it didn't

           18  include Segments 3 and 6.  Well, they describe it as

           19  starting 4 miles above Tonto Creek.  That's Segment 3.

           20  And it describes it as going down to Tempe -- the fact

           21  that they -- the trip log specifically says they went

           22  over Arizona -- they lifted the boat over Arizona Dam

           23  and then ran or shot two other dams and then exited the

           24  river at Tempe Canal.  Well, that's Segment 6.  So,

           25  yes, they did go in Segment 3 and Segment 6.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 21      05/17/2016
                                                                      4579


            1            A couple other things to note about this, the

            2  fact that they were -- how far downstream they went, is

            3  they could lift their boat over the dam, and it puts

            4  their getting stuck in context.  It wasn't because it

            5  was too heavy.

            6            And they boated over these irrigation dams,

            7  and if boating over irrigation dams is possible, I

            8  would suggest that boating over the beaver dams, which

            9  tend to have water floating over the top of them, would

           10  be even easier.  And, also, they didn't make any

           11  mention of any beaver dams, early on in this history as

           12  it was.

           13            There was a suggestion that the trip was on

           14  the canals.  Well, yeah, they did go down part of the

           15  Tempe Canal, which is located about the old Country

           16  Club alignment, but until then, they were on the river.

           17            There was a criticism is the narrative was

           18  not plausible, and it's a reference there, I believe,

           19  to where they talk about the fish being so thick that

           20  they could have walked on the backs of them.  And I

           21  think in the first hearings on this, Mr. McGinnis and I

           22  had some laughs about that aspect of it.

           23            I think those kinds of descriptions are

           24  typical of newspaper accounts of the time and some

           25  story-telling that might have occurred.  Whether you


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 21      05/17/2016
                                                                      4580


            1  can walk on the backs of fish, I think we can all say

            2  that, no, you probably can't walk on the backs of fish.

            3  I have seen for myself places on the Salt River where

            4  the fish are very thick, and a more poetic side of me

            5  might describe them in that manner, and pretty clear

            6  that it wasn't meant to be taken literally.  So are

            7  there places where the fishes are thick?  Yes, there

            8  are, particularly at low water where they get trapped

            9  in pools.

           10      Q.    And this account was at low water, in June of

           11  1885, potentially?

           12      A.    Well, it was in June.  We don't really know

           13  whether it was low water or not.  The fact that they

           14  got stuck is indication that it was more likely to be

           15  low than high, and the time of year is more likely to

           16  be low than high.

           17            There was -- Dr. Littlefield testified

           18  originally the trip did not occur.  He said that in his

           19  direct, and later in his redirect he reversed himself;

           20  that, yeah, it did occur.  So I guess we'll believe the

           21  latter.

           22            There was criticisms from Mr. Burtell saying

           23  that the trip occurred at a median flow rate.  It

           24  wasn't low flow.  Either way, I'm okay with either

           25  conclusion.  Early June is near the median flow rate
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            1  that he computed.  Late June is typically low flow for

            2  the year.  We don't know exactly when in the month.

            3  But either way, it sounds like that it was at normal

            4  and ordinary conditions of the month.

            5            Some other things you derive from this is

            6  that Mr. Logan published in the newspaper a nice little

            7  description, a diary of the trip.  And on day one they

            8  went from Eddy's Ranch down to the mouth of Tonto

            9  Creek, and he describes that going through there, there

           10  were four or five rapids described as smooth as they

           11  were passed.  He mentions no trouble at all.  And,

           12  again, this is this reach right above the beginning of

           13  the canyon in Segment 4 that we have had lots of

           14  discussions about is this braided, is it boatable.

           15            Well, they go through there in June, and he

           16  doesn't describe any problems with braided channels,

           17  shallow water, or anything else, or the fact that the

           18  rapids were difficult.  He just says they went through.

           19            Day two, when they went below that, he

           20  describes some swift and dangerous rapids.  Well, they

           21  didn't have any problems with them.  They went on

           22  through.  Likely, some of those are the ones that we

           23  looked at in some of the historical pictures that

           24  Dr. Littlefield and Dr. Mussetter presented.

           25      Q.    Jon, in those historical photos, I believe
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            1  that both Mr. Burtell and Dr. Mussetter were questioned

            2  about, did they point out any rapids that they could

            3  find in those photos?

            4      A.    I recall them pointing at some rapids or

            5  riffles in there, yeah.

            6      Q.    Based on what they saw, would it be

            7  consistent with the boating account that we are seeing

            8  here from Mr. Logan?

            9      A.    Very much so, except for the boaters didn't

           10  have any problems there.  Yeah.

           11            They also describe on day two of seeing some

           12  big fish, some very big fish, 2 to 3 feet long, and the

           13  water was clear enough that they could see them.  So

           14  that's also indication that it was not flood

           15  conditions, the water being clear.

           16            Day three they describe being in a deeper

           17  canyon as they've gone on further down in, and they

           18  describe these cascades and falls, occasionally 4 to

           19  6 feet high, but they boated them all.  They also say

           20  that they bumped some rocks and occasionally shipped

           21  some sea or shipped some sea occasionally.  Again, not

           22  indicating as a problem.  What that means to ship some

           23  sea is some water splashes into your boat.  And if

           24  you've ever been on a boat on a live river, that

           25  happens from time to time.
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            1            A lot of boaters today carry a sponge on the

            2  bottom of their boat.  Back in the day trappers would

            3  carry pelts on the bottom and they would use it to sop

            4  up water.  This is not a problem.  This is not an

            5  indication that they're near drowning or whatever.

            6  Periodically when you're boating a river, you pull

            7  over, tilt your boat up, drop the water out and move

            8  on.  They describe getting stuck on a rock mid-channel,

            9  which we didn't see.  That's a sleeper.  And they used

           10  poles to pry off.

           11            On day four, then they got their boat

           12  unstuck, and they say they floated quietly and

           13  pleasantly to Jones Ranch, which is in Segment 5 at the

           14  Verde confluence, and that the lower part of Segment 4

           15  was very calm.

           16            They had a layover day at Jones Ranch, and

           17  then they say they lifted their boat over Arizona Dam.

           18  There was enough water below it to boat, which is an

           19  important characteristic, because we have heard some

           20  testimony that Arizona Dam would drain the river.  So

           21  not all the time; could.  And then they ran the Mesa

           22  and Utah Dam.  So whatever water was left in past

           23  Arizona Dam was enough that despite the diversions at

           24  Mesa and Utah, they were able to run it, and then they

           25  got out at the Tempe Dam.
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            1            And some things that this diary doesn't

            2  mention; they don't mention this 11-foot wide canyon

            3  that we've heard some testimony about, which was

            4  described in one of the accounts, but you don't see

            5  them when you look at the topo maps.  You see no place

            6  in there where the canyon necks down to 11 feet wide.

            7            The diarist himself, Mr. Logan, was described

            8  as being a skilled river craftsman.  Sounds like a

            9  boatbuilder to me, and probably also good at moving

           10  boats.

           11            There was four men in an 18 by 5 craft.  We

           12  don't really know much more about their boat than the

           13  fact that its dimensions were 18 by 5.  18 feet is the

           14  size of a decent canoe.  5 feet wide is a little longer

           15  than a canoe.  Sounds a little bit like the poling

           16  boats that we looked at in the Mosquito Fork River case

           17  in Alaska, and would be typical of a downriver craft

           18  that multiple people would pilot and carry in.  So with

           19  four people, you're looking at at least a ton of people

           20  in this boat.

           21            The other thing is that it notes that they

           22  did bump some rocks, and we have heard some testimonies

           23  that these wooden boats are super-fragile boats, and if

           24  you bump a rock, they fall apart.  You didn't hear that

           25  testimony from the folks that are experts at building
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            1  wooden boats, particularly not from Brad Dimock.  And

            2  that was certainly not our experience when we took his

            3  boat, his replica boat, out on Segment 5 of the Salt

            4  River.

            5            Wooden boats routinely touch rocks, they'll

            6  bump off rocks, glance off rocks.  If you T-bone a rock

            7  or a cliff in a wooden boat, you have a decent chance

            8  that you're going to have some damage that you need to

            9  repair; but these boats are not fragile.  They are

           10  built for river conditions and that's where they're

           11  used, and that's exactly consistent with what we see in

           12  Mr. Logan's diary, and they're consistent with my own

           13  experiences on the river.

           14      Q.    And Mr. Logan, his diary is what you're

           15  reading, and that's in evidence, and we'll get the

           16  evidence number for that.  I don't have that right now.

           17            But that diary talks about Segment 4, which

           18  is underneath the dams and lakes currently, right?

           19      A.    Yes.

           20      Q.    Okay.  So for a detailed understanding of

           21  what Segment 4 looks like from a river perspective, you

           22  could turn to that diary?

           23      A.    That's a good place to look.

           24      Q.    And we'll get the evidence number for that.

           25            Mr. Logan on this trip, is he also mentioned
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            1  in the previous Hayden trip, a Mr. Logan?

            2      A.    Well, there is a Logan mentioned on the

            3  Hayden trip and does have the name James.

            4      Q.    Do we know if it's the same Logan that was on

            5  the Burch trip?

            6      A.    Well, we don't know for sure.  I mean we

            7  don't have some -- there's no document that says this

            8  is the same guy.  He has the same first and last names.

            9  We can leave it at that.

           10      Q.    And we'll also see another Logan boating

           11  account that's new in the evidence, and we'll talk

           12  about that later; is that right?

           13      A.    Yes.

           14      Q.    Okay.  So three trips with a guy named Logan?

           15      A.    Yes.

           16            I'm moving on, on Slide 25, to Major

           17  Spaulding's trip.  We've talked about this a number of

           18  times, and the fact that he died was not related to the

           19  boating; but so I want to focus on some of the

           20  criticisms of the fact that I believe Mr. Gookin

           21  mentioned that they couldn't take their boat across the

           22  diversion dam without unloading it and that's what

           23  happened.  The article does not say they were unloading

           24  the boat.  The article says that he was taking his gun

           25  out of the boat.  It didn't say that they unloaded
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            1  everything else that was in the boat.

            2            My own experience and the experience of other

            3  people with actual on river trips in canoes, that's not

            4  what happens when you get to a brush dam or a beaver

            5  dam or other things, is you don't take things out of

            6  the boat.  You slide the boat -- you climb out of the

            7  boat, you lift it up onto the dam or slide it onto the

            8  dam, slide it off to the side, lift it off to the side,

            9  whatever you do.

           10            There's no evidence in here that they

           11  actually had to unload it.  If you were in a much

           12  larger boat and you were carrying tons of material,

           13  it's unlikely that you would be able to slide it over a

           14  brush dam.  In fact, that would be a different

           15  experience for you.  But in the case of a canoe, that's

           16  just not what's done in a canoe.  That's contrary to --

           17  I think if you had any expert experience, actual

           18  experience with canoes, they would tell you that that's

           19  not what happened there.

           20            Again, we heard some criticism that the trip

           21  was a failure and that the trip was too short to be

           22  counted for navigability.  The failure was due to a

           23  gunshot.  We have no idea whether the trip continued or

           24  not, whether he loaded the body and took it on down.

           25  We just don't know.  But to that point, they boated
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            1  successfully; and, again, there's no length requirement

            2  that I'm aware of.

            3            We do know the range of flow for this trip.

            4  Mr. Gookin suggested that the river was not occurring

            5  on ordinary flow rates.  Per the USGS Geological

            6  Surveys, the flow was between 1,800 and 1,900 cfs

            7  during the days of their trip in December.  That's

            8  higher than the median daily, but it's within the

            9  range of ordinary and natural seasonal variations

           10  that occur on the Salt, so -- and it's well an order

           11  of magnitude below the bankfull discharge for that

           12  segment of the Salt River.  So it was not an unordinary

           13  flow.

           14            There's some criticism that we don't know

           15  where the trip started.  Well, the article says today

           16  we're at Fort McDowell, and they came down in a canoe.

           17  Seems obvious to me where they started.

           18            Dr. Littlefield made the statement that this

           19  trip was published because boating was unusual.  Our

           20  own historian, Dennis Gilpin, reached the exact

           21  opposite conclusion and says so in our report.  He

           22  concluded that the account was only published because

           23  of the death of a respected soldier, not because they

           24  were out hunting in a canoe.  It was not the canoe trip

           25  that was the unusual part.  It was the death.  The fact
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            1  that they were in a boat is almost incidental to the

            2  story.

            3      Q.    So, in other words, Jon, the account may not

            4  have been published but for Major Spaulding killing

            5  himself with his own gun?

            6      A.    That was the conclusion of our historian.  So

            7  he clearly disagrees with Dr. Littlefield's discussion,

            8  and I'll leave it up to those who make these decisions

            9  to decide between themselves.

           10            And I would always encourage the

           11  Commissioners and their counsel to look back at the

           12  accounts themselves, read them for themselves, and see

           13  what the facts are, absent from the descriptions that

           14  are given by both parties, including myself.

           15                 MR. SLADE:  Mr. Chairman, we can take a

           16  break or we can keep going.

           17                 CHAIRMAN NOBLE:  Let's keep going.

           18                 MR. SLADE:  Okay.

           19                 THE WITNESS:  All right.

           20                 CHAIRMAN NOBLE:  For about 20 minutes.

           21                 THE WITNESS:  The Sykes trip, again,

           22  now, here's a trip that's -- the story of it comes from

           23  1945 and a trip that occurred sometime in the winter of

           24  1890s, and that's about what we know about it.  We do

           25  know that they dragged some things.
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            1                 The things I want to highlight here is

            2  that because of the low flow in the river, in fact,

            3  they describe the river as being 20 feet wide and a

            4  foot deep when they put in, which is clearly very

            5  different than any of the width estimates that we've

            6  seen in the rating curve reconstructions or any of the

            7  map drawings or the descriptions of the river by the

            8  early surveyors or any of the earliest maps.

            9                 So whatever they were on, it was clearly

           10  in a depleted condition here in the 1890s.  We don't

           11  know what year they were.  It was not 1890 necessarily.

           12  It was just sometime in the 1980s.  So we need to

           13  interpret the discussion in that light.

           14                 But the things I want to highlight is

           15  that, yes, they did drag and found that the river dried

           16  up at the canal diversions.  And then they tried to

           17  boat on the canals, and that's what I want to look at;

           18  is that they discovered that taking the canals was

           19  problematic.  They said the laterals took the water and

           20  the canals went dry.  They had problems at places where

           21  the diversions were from the canals.

           22                 So boating the canals itself was not any

           23  kind of panacea.  It was not without difficulties.  And

           24  we need to think about that fact in the description

           25  from Mr. Sykes and his friend McLean when we're looking
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            1  at some of the suggestions about the Day brothers'

            2  trips that we'll talk about next, which is a little

            3  more interesting.

            4                 And, again, these are facts that are

            5  reported some almost 50 years after the fact from a guy

            6  then living in Flagstaff, who had come down to the

            7  river a long time ago, and these are his recollections.

            8  So we need to decide on how carefully we want to

            9  believe these later-day recollections.

           10                 Nothing more to say about that account,

           11  and I move to Slide 28, which is the Day brothers.  And

           12  they took the river from Camp Verde down to Yuma.  They

           13  were trapping.  They went basically through the fall

           14  and winter, into spring along the way, and they

           15  returned to Prescott.  And, again, we don't have as

           16  much details as we might want to have in there, but we

           17  have plenty of detail about what they did.

           18                 So we've heard some criticisms about

           19  this trip.  Mr. Gookin suggested that they normally

           20  dragged their boat and walked alongside it.  There is

           21  nothing in the record that says they dragged their

           22  boat.  In no part of the account do they say the Day

           23  brothers were outside their boat dragging it along.  It

           24  says they boated.

           25                 He suggests that because of their heavy
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            1  loads, and yet we've heard from experts on the Verde

            2  and again on the Salt that small boats could be

            3  constructed to carry lots of material.  Don Farmer we

            4  heard from on the Verde River, where he routinely

            5  travels with 500 pounds in his canoe.  We had

            6  1,000 pounds in the replica Edith on our trip in

            7  Segment 5, with no trouble in boating there at all.

            8  BY MR. SLADE:

            9      Q.    So if you could float a boat that had a

           10  significant amount of load, what would that say about

           11  the river?

           12      A.    It was deep enough to carry a boat.  The fact

           13  that we're doing it today with less flow suggests that

           14  you could do it with more flow back then.  So there is

           15  no evidence that they dragged.  That's just simple

           16  speculation based on nothing solid.

           17            I personally have seen loaded flatboats on

           18  the Verde River at 140 cfs loaded over their gunnels.

           19  That's the sides of the boat, the top of the sides.

           20  And Segment 6 of the Salt River is less rocky, less

           21  rapidy than that was, the Verde Daily segment of the --

           22  the Camp Verde segment of the Verde River.  So I have

           23  no doubt that loaded boats could easily float the Salt

           24  River in its ordinary and natural condition.

           25      Q.    The trip that you're referring to, did you
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            1  provide some testimony on the Verde that you talked to

            2  that group in the loaded flatboat, and, in fact, they

            3  were headed all the way down to the confluence with the

            4  Salt?

            5      A.    Yeah, it was a man and woman and their dog in

            6  a cage sitting on top of this load, and they were going

            7  down to the Salt River.  They were going to take out at

            8  the Salt River confluence.

            9            There's also a criticism that came from

           10  Dr. Littlefield and Mr. Gookin that through the Salt

           11  River Valley they were boating on the canals.

           12            Well, the account itself says that they

           13  boated the river; doesn't mention anything about

           14  canals whatsoever.  Remember that we just heard that

           15  Mr. Sykes couldn't boat the canals because they dried

           16  up.

           17            I would also note that the canals weren't

           18  constructed as a bypass to the Salt River.  They took

           19  water off and they distributed it to ag fields and

           20  other uses, and as they went, they got smaller and

           21  smaller and, in fact, the canals themselves end and

           22  you're miles from the river.  And the accounts say

           23  nothing about, well, we got to the end of the canals

           24  and then we had to drag our boat back over to the Gila.

           25  It says nothing like that.
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            1            The canals are full of low bridges, laterals,

            2  check structures, drops, siphons, et cetera, that would

            3  not be conducive to boating.  And we have, actually,

            4  other accounts that we've gone through again this

            5  morning, again, as we're weaving all of these accounts

            6  together, that say specifically that the boaters passed

            7  these dams and they continued to boat.  So there's no

            8  reason to suggest that they had to get out of the river

            9  and got on the canals.

           10            Furthermore, in 1892, when this trip -- this

           11  trip that was in the newspaper from the Day brothers,

           12  the railroad had already been to Phoenix, and we know

           13  they took the railroad home.  And Mr. Gookin's economic

           14  model says that the railroad shipping's cheaper than

           15  boating.  So why would the trappers float these extra

           16  few hundred miles to Yuma when they could have taken

           17  the train, or why wouldn't they have sold their furs

           18  when they got to the place where, allegedly, the river

           19  dried up and they couldn't boat anymore.  They could

           20  have gotten out of their boats, taken their boats on

           21  the railroad back home.  It makes no sense for them to

           22  continue on.

           23            The report specifically says they entered and

           24  exited the Salt.  Quote, After leaving the Verde, the

           25  Salt River was entered.  And when it talks about the
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            1  Gila, it says from which the -- talks about the Salt,

            2  from which the trappers came down to the Gila River.

            3            Then you have to ask yourself so if all the

            4  water is out of the Salt River and the Salt River

            5  provides the majority of flow to the Gila, which we've

            6  heard testimony on, what were they boating on on the

            7  Gila if the water were out of that?

            8            It makes no sense to have boated these canals

            9  down to a river that would be even more depleted than

           10  the river they just left.

           11            So I find no validity to the criticisms

           12  whatsoever.  The argument that Arizona Dam would

           13  completely dry up the river is in contrast to the

           14  historical accounts we've already -- it certainly had

           15  the capability of diverting that much flow; and it

           16  sounds like, from the water rights disputes, on

           17  occasion it did that.  But we have more than one

           18  boating account where people passed Arizona Dam and

           19  continued on boating.

           20            And we also see that the ferries continued to

           21  operate downstream until 1909.  So if the river were

           22  ordinarily dry down there, it makes you wonder why

           23  people needed ferries to get across.

           24      Q.    And you'll talk about that a little more in

           25  detail later on; is that correct?
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            1      A.    Yes.

            2            So what's the important part of the Day

            3  brothers' trips?  There's a couple of things that we

            4  need to make sure we don't lose track of.  You know,

            5  one is that this is a successful trip.  They went from

            6  the Verde Valley, they came through Segment 6 of the

            7  Salt River, no problems.  They didn't report any

            8  problems with beaver dams, sand bars, braided channels,

            9  shallow water.  They basically say anybody could do it

           10  if they had the time and energy to do it.

           11            The trip was repeated multiple times, but the

           12  other accounts didn't make the paper for some reason,

           13  either in Phoenix or in Yuma or anywhere else.  So

           14  either we don't have all of the accounts and they all

           15  didn't make the papers, which suggests that there may

           16  be even more out there that we have not found snippets

           17  of evidence of; that there may be a lot more accounts

           18  out there.

           19            Combined with other accounts, we see that

           20  there's a pattern of trapping the river over time.

           21  We've got the five accounts that the Day brothers did.

           22  We have another new account that we'll talk about in a

           23  little bit.  We have later accounts of people trapping

           24  on the Verde.  So there was a sustained period of time

           25  where trappers were working the river.
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            1            And these guys were trapping furs, and I

            2  think we've also heard testimony from Dr. Newell that

            3  that was not an economic activity, and yet the Day

            4  brothers say that it was remunerative.  They were

            5  making money at it.  And we'll talk about that in a bit

            6  too.

            7      Q.    And we mentioned this a bit on the Verde, but

            8  why would the trappers in the later part of the 19th

            9  century be using boats, and the early trappers, like

           10  Pattie, would not use boats?

           11      A.    Yeah, we talked about that in our boating

           12  presentation, so -- and reasons why people might not

           13  take the river.

           14            One of the biggest difference was the Day

           15  brothers lived in the Verde Valley, so they had a

           16  starting place and a place to build a boat, and they

           17  had a train that they could get back there to.  Their

           18  destination was Yuma, where they would sell the furs,

           19  and then they would head back home for the summer

           20  months, where, presumably, they were doing other

           21  things.

           22            The trappers were based out of Taos, and

           23  there's no river that goes from Taos down to Arizona.

           24  So they had to have other means of transportation and

           25  they had to get back, and for them there wasn't a Yuma
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            1  port where they could go sell their wares.  So they

            2  came on horse.  They -- until the horses run off, they

            3  intended to leave by horse.

            4            So it's a different scenario for them, a

            5  starting and ending place that would dictate the kind

            6  of transportation they needed to complete their

            7  journey.

            8      Q.    Do you recall an account by Pattie when he

            9  was on the Colorado, in his Pattie narrative, where

           10  they lost their horses, they were stolen by the Native

           11  Americans, they used boats, and he said they were worse

           12  off for it because they couldn't get back to the

           13  market?

           14      A.    Yes.

           15            So we learned a lot from the Day brothers;

           16  that they had a large quantity of furs and they were

           17  making good money.  These are the canals that the Day

           18  brothers would have passed on the river, and at the

           19  end, you notice here, if you look at the map up here,

           20  these are where these canals go.  So if they got on the

           21  Arizona Canal and stayed on it, they were out here.

           22  They were a long ways from the Salt River.  If they got

           23  on the Grand Canal, they were still a long ways away.

           24            So which leads us to some of the economic

           25  arguments that we heard.  Mr. Gookin concluded that the
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            1  cost of using canoes was too high for one-way travel.

            2      Q.    Are you concluding otherwise, Jon?

            3      A.    Well, I think the Day brothers did.  They

            4  went -- if they were losing money, they went and lost

            5  money four years in a row.  In fact, they concluded

            6  something different.  They said that it was

            7  remunerative.

            8            Dr. Newell similarly said that, no, small

            9  boats weren't used for commercial purposes by 1912 and

           10  that small -- canoes were not commercially viable as a

           11  boat.

           12            They were commercially viable as a boat, but

           13  only prior to 1850.  I think this starts with being an

           14  incorrect standard of navigability; that they're

           15  somehow required to go upstream and that the boat type

           16  is limited to only large boats.  I think we've seen

           17  that before in our own history in Arizona, and we had

           18  these presumptions of navigability that were -- to my

           19  knowledge, were struck down.

           20            There's this requirement that the actual

           21  historic use be repeated, when, as I read the case

           22  histories that I've been given, is that susceptibility,

           23  in other words, no history, is possible to prove

           24  navigability, at least on the face of The Daniel Ball

           25  test.
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            1            And they seem to reframe it, the

            2  susceptibility argument, as, well, it's not susceptible

            3  because nobody did it.  Well, my understanding, that's

            4  not susceptibility.  That's actual historical accounts.

            5  And they're two separate things.

            6            So if we look at the economic analysis on its

            7  face, Mr. Gookin did, he used a cost price indicator or

            8  a CPI index, as you can obtain these things online, to

            9  translate the cost to 2015 dollars, because he did his

           10  work in 2015.  We're in 2016 now, obviously.  So I

           11  stuck with 2015 in making these comparisons.  And he

           12  came up with that it was $1,282 would be the cost of a

           13  canoe, and, therefore, it was too expensive; that you

           14  couldn't just abandon a canoe at the bottom of your

           15  trip.  So that would make the trip not profitable.

           16            I would note that he includes the cost of

           17  shipping, which is 43 percent of the purchase cost,

           18  based on some information from a Sears catalog.

           19      Q.    As we know, Jon, in the Hamilton account,

           20  they built their boat; is that right?

           21      A.    Yeah.  In fact, you see that in the third

           22  bullet, in the third item down there, is the cost of a

           23  homemade boat is considerably different.  So Hamilton

           24  made his boat earlier than 1912.  And another note

           25  about the cost price index is, the one that he used and
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            1  the one that's readily available online -- I think

            2  we're using probably the same one. -- starts in 1913.

            3  So these are all assuming it starts in 1913, not the

            4  actual year of the Day brothers or Mr. Hamilton.  So

            5  there would be some further inflation in there as well,

            6  but we'll just neglect that for the time being, just

            7  try to make an apples to apples comparison.

            8            So Hamilton made his boat for 10 bucks, he

            9  said; and, again, that's consistent with what I saw in

           10  the Buzz Holmstrom account as late as 1930.  Seems like

           11  a reasonable dollar value.  And if you inflate just

           12  that, it's only $239.

           13            He also neglected to include the value of

           14  selling the boat at the end of the trip.  So I think he

           15  assumed that you break the boat up and use it for

           16  firewood or sell it as scrap wood or something; but

           17  that's not the case, and we know that, from some of the

           18  other accounts, they actually sold the boats as boats.

           19            We don't know, with the Day brothers, whether

           20  they took their boat home and made a new one.  We don't

           21  know, but there's that possibility.  And that's one of

           22  the things that the Salmon River people did, is they

           23  would sell their lumber that they made the boat out of

           24  for lumber.  But we know that some of the cases that

           25  came down the Gila, for instance, they sold their boat
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            1  as a boat and it stayed in use as a boat.

            2            Going back up a little bit here, it also

            3  neglects the value of the load.  So we have this 1894

            4  account, which is one of our new accounts that we'll

            5  talk about in a little bit, where the trappers say in

            6  1894 that the pelts themselves were worth from 8 to 20

            7  bucks each.  Well, if it's 20 bucks, that's twice the

            8  cost of building a boat.  So if you got two pelts in

            9  the course of your journey, you broke even, plus

           10  whatever the cost of your food was.  Maybe you ate some

           11  beaver and ate some fish on the way down.  Who knows.

           12            But when you add that in and you say, well,

           13  if I inflate that 8 to $20, that's 192 to 479 pelts --

           14  per pelt.  Well, how many pelts could you potentially

           15  get?

           16            Well, Pattie, we know, James Pattie, said he

           17  had a permit, that I'm sure he followed to the letter,

           18  for 250 beaver pelt.  A bale of pelts, a variety of

           19  types, would probably weigh -- probably get about 50

           20  skins in a bundle or a bale, as they called them.  It

           21  would be about 90 pounds.  So 250 pelts would weigh

           22  about 450 pounds.  450 pounds would easily fit in a

           23  canoe, if it were one of my canoes, and it would

           24  certainly fit in an 18 by 5 boat, similar to what the

           25  Burch expedition was like.  And we heard testimony from
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            1  Don Farmer, for instance, and Brad Dimock, 500 pounds

            2  is easily carryable in their boats.

            3            The value of 500 pounds or 450 pounds of

            4  pelts, which would be about 250 pelts, if you inflate

            5  that -- well, if you don't inflate it, at 8 bucks per,

            6  that's 2,000 bucks.  If we inflate it forward, I think

            7  I wrote that down here somewhere.  I'm not seeing right

            8  here.  But it's tens of thousands of dollars, and

            9  that's at 8 bucks.  If we take the $20 value, it's even

           10  more.

           11      Q.    So you calculated, based on the conservative

           12  price that the new trapping article talks about may be

           13  the price for a pelt, you used the $8; but they say, in

           14  that new trapping article, 8 to $20?

           15      A.    That's right.  So you easily cover the cost

           16  of the boat.  You cover the cost of shipping it back

           17  home.

           18            I did some rough calculations here.

           19  Mr. Gookin had in his report that the teamsters would

           20  carry loads at 250 bucks a ton across the California

           21  desert.  Just assuming you were using the teamsters and

           22  your boat weighed 100 to 200 pounds, you know, you're

           23  looking at something like 1,250 or 300.

           24            Very likely they took the train back and that

           25  was part of their luggage that they took back, threw it


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 21      05/17/2016
                                                                      4604


            1  on a car like people would transport horses and things

            2  on rail.  So, again, it's the cost of a pelt.  So now

            3  you've got three pelts you need to get to break even if

            4  you're bringing your boat home.

            5      Q.    So Mr. Gookin's analysis looked at the cost

            6  of a canoe getting shipped from Chicago and compared

            7  that to transportation costs of other methods, like

            8  rail or wagon?

            9      A.    Not specifically, but he had those kinds of

           10  costs in there.

           11      Q.    But he didn't consider the value you can get

           12  for your load after using your boat on the river?

           13      A.    That's the biggest difference.

           14      Q.    And he didn't consider building a boat

           15  yourself as opposed to getting it shipped?

           16      A.    In his report he describes getting it

           17  shipped.  I don't know that -- I don't recall him

           18  saying anything about building a boat.

           19      Q.    So the economics are completely different if

           20  you factor in some of those other areas?

           21      A.    That's correct.

           22      Q.    And you're not relying on the economic

           23  calculator.  It's what the Day brothers said in their

           24  own account; is that right?

           25      A.    You're using both.
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            1                 CHAIRMAN NOBLE:  You know, we're right

            2  on the nose.  Let's adjourn for lunch, and we'll be

            3  back at 1:30 or 1:15.  Tell you what, let's make it

            4  1:15 so we get a full 90 minutes for lunch or whatever.

            5                 (A lunch recess was taken from

            6  11:45 a.m. to 1:17 p.m.)

            7                 MR. SLADE:  Okay, we're back, and a

            8  couple housekeeping things before we move on.  I had

            9  previously stated the wrong Evidence Item number for

           10  the PowerPoint that we're currently going over, and

           11  that evidence number should be C053 --

           12                 CHAIRMAN NOBLE:  Thank you.

           13                 MR. SLADE:  -- Part 385.

           14                 CHAIRMAN NOBLE:  I was on 54.

           15                 MR. SLADE:  Well, I could give you an

           16  explanation for that, but I won't get into that.

           17                 MR. SPARKS:  No whimpering on the

           18  record.

           19                 MR. SLADE:  We try to anticipate these,

           20  and our anticipation was wrong.

           21                 DIRECTOR MEHNERT:  It will always be

           22  wrong.  I'll change it.

           23                 MR. SLADE:  George threw us for a loop.

           24                 And we also had a couple of other items

           25  that were mentioned, and I would like to add evidence
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            1  numbers to those.  The bridge that was built over the

            2  Gila in 1885 by redwood logs is from the Arizona

            3  Transportation History, December 2007 [sic].  That's

            4  Evidence Item C040 Part B, and that's Page 21 of that.

            5  And then the Burch account that has the Logan detailed

            6  description that, Jon, you were going over is Evidence

            7  Item C018 Part 196.

            8                 MR. SPARKS:  Do you have a date on that,

            9  Counsel?

           10                 MR. SLADE:  For the Logan trip?

           11                 MR. SPARKS:  No, for the report that you

           12  just gave us.

           13                 MR. SLADE:  2011 is the report.

           14                 MR. SPARKS:  Okay.  Thank you.

           15  BY MR. SLADE:

           16      Q.    And we're back on Slide 31, where we left

           17  off.  So go ahead, Jon.

           18      A.    I think we're mostly done here with this

           19  slide.  I just wanted to clarify a couple items here.

           20  May have been getting a little fuzzy here before lunch.

           21            The 8 to $20 per pelt value is a value that a

           22  trapper gave in a news article that we'll talk about

           23  later.  It's one of the newer accounts we just found.

           24  If you inflate that using the Consumer Price Index, you

           25  come up in 2015 dollars at 192 to $479 per pelt.
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            1            Similarly, in the Hamilton account, which was

            2  from 1879, if you inflate a $10 value there starting in

            3  1913, you get $239.  When I said at some point that the

            4  value of 250 pelts would have been 2,000 to $10,000

            5  using that 8 to $20 per pelt value, that's in 1894

            6  dollars.  If you inflate that, the $10,000 or the upper

            7  end of that would be basically times 239.  So that

            8  would be, what, $239,000.  So it's a lot of money on

            9  the table there.  I just wanted to clarify which dates

           10  were associated with which dollar values.

           11      Q.    So the Day brothers said that they earned a

           12  remunerative profit from trapping, and you went back

           13  and took a look at the economics that are associated

           14  with that, and not only did you confirm that that was

           15  possible, but that the profit would have been

           16  significant?

           17      A.    It certainly would have been enough to pay

           18  for their boat and buy them some beans for the trip

           19  down and a plane ticket -- or a train ticket back.

           20      Q.    And plenty left over after that?

           21      A.    Yeah, we don't know exactly how many pelts

           22  they got, but we do know they had a boat load when

           23  they got to Yuma.  So it seemed, without a doubt, that

           24  they made money doing it.  They went back and did it

           25  again.
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            1            So the other way to check these economic

            2  predictions about what could and couldn't be

            3  profitable, not to mention the fact that people were,

            4  in fact, still continuing to harvest beaver and other

            5  furs well after the 1850 date that we heard from

            6  Dr. Newell -- in Arizona they were doing it after that

            7  time period. -- is just to look at the reality.

            8            So when you come from a geology background,

            9  models are great, but it's always nice to go look at

           10  the ground.  And the ground, if you will, and

           11  metaphorically speaking here, is that the Day brothers

           12  went out and did it at least five times, and they

           13  expected to do it again.  I guess that would tell you

           14  something that they thought that it was worth their

           15  time.

           16            There were other trappers.  We have the new

           17  account from 1894.  Previously we had talked about

           18  Fogel and Gireaux in 1931.  So even some years later,

           19  that one on the Verde, people were still finding

           20  reasons to go out and trap using boats.

           21            And as you mentioned earlier in your point

           22  here in my last bullet, is that those early trappers

           23  that came through, the James Ohio Pattie and some of

           24  those folks of similar ilk, were based out of Taos,

           25  unlike these later ones, who were living here in
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            1  Arizona, which made the logistics of their trip

            2  different.

            3            And that's really all I wanted to say about

            4  the economic analyses, and now I want to go back to

            5  continuing on with the historical boating accounts.

            6            And, again, I'm trying to limit my discussion

            7  here to just items that were brought up contrary or in

            8  rebuttal to my earlier presentation.  So I'm not saying

            9  everything there is to know and, again, once again, I

           10  would encourage the Commissioners and their counsel to

           11  go back and look at the news accounts and the stories

           12  themselves and parse through there and look at these

           13  details.

           14            The next account I want to talk about is the

           15  Hudson Reservoir & Irrigation Company.  You can see in

           16  blue there I've made some corrections, based on some

           17  comments that were made.  Mr. Gookin was correct, and I

           18  believe it was him, or maybe it was multiple parties,

           19  that it was not the Hudson River Company.  It was

           20  Hudson Reservoir Company.  I think that probably belies

           21  my roots.  I'm from upstate New York and thinking about

           22  the Hudson River from many, many decades ago.

           23            And, also, the trip, because of the date of

           24  the news article, did probably begin in May.  Although,

           25  the article says that they're continuing on to do work
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            1  in the future to finish up, and that would have been in

            2  June, as we originally reported.  So it probably does

            3  span a bit of May there.  So I made that correction,

            4  those corrections, to this slide as well.

            5            And we did have some disputing testimony

            6  here, one from Mr. Gookin that suggested that this trip

            7  occurred on Tonto Creek.  None of the other experts

            8  reached that conclusion, perhaps because the title of

            9  the article is "Survey of Salt River Through the

           10  Canyon."  So we assume that the title of the article is

           11  correct.

           12            Some of the confusion results from the fact

           13  that they describe the location of where these

           14  surveyors were working out of their boats as between

           15  the diversion dam and the exit of the river from the

           16  Tonto Basin.

           17            Well, first of all, that would necessarily

           18  describe the Salt, not the Tonto Creek.  But it creates

           19  a little bit of confusion.  Dr. Livingston [sic] was

           20  suggesting that this trip was on Segment 3, not

           21  Segment 4.  And it's pretty clear to me that it was, in

           22  fact, on Segment 4.  If you haven't spent much time on

           23  the river, I can see how you might become confusing,

           24  because some of the description in the news article is

           25  a little bit confusing.  But to conclude that it was in
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            1  the area that's now underneath Lake Roosevelt in

            2  Segment 3, there's some problems with that.

            3            One is the location of this diversion dam.

            4  It describes the diversion dam as being 18 miles from

            5  where the river exits the Tonto Basin, and I can't pin

            6  that down to where that might be.  There was a

            7  diversion dam built later on Roosevelt, but it's

            8  certainly not 18 miles from where the river exits the

            9  canyons.  It's about 13 miles from where the river

           10  enters the canyons downstream, but not exiting.

           11            Furthermore, I don't think that dam was there

           12  at that time, and it probably would not have been

           13  familiar to the readers of the Republic, the

           14  Republican.  That would probably be the Arizona Dam

           15  location that they would be most familiar with.

           16  However, it's more than 18 miles from that dam up to

           17  the end of the canyon.  So that, like I say, creates a

           18  little bit of confusion.

           19            But there were some other clues in the

           20  description.  So they describe their boating, and,

           21  basically, the article is about why they're late, why

           22  they've not finished their survey.  And they describe

           23  the place where they had -- one of the boats had hit

           24  some rocks and had been damaged, and they called it

           25  nearly unserviceable, which I read as being still
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            1  usable, but it got banged up a little bit.  And that,

            2  again, is not that unusual in boating.

            3            But they describe the reach that they're

            4  working on as a canyon with precipitous sides.  That

            5  certainly does not fit the Tonto Basin, and anyone

            6  who's looked at a map or been up there would agree that

            7  precipitous describes Segment 4, not the lower part of

            8  Segment 3.

            9            It also says that it took them five hours to

           10  find a flat spot to camp, and they actually had to

           11  climb up a little bit to do that.  And there's no place

           12  in the lower end of Segment 5 -- or Segment 3, I'm

           13  sorry, where that would fit the description.  So

           14  clearly they were in some kind of a canyon, and that

           15  describes Segment 4.

           16            And the last line of the report says that the

           17  survey would be completed to the basin by June 8th.

           18  And if they were in the basin, it would make no sense

           19  to complete it to the basin.

           20            Another side note there is that they were

           21  using boats.  So this segment -- this portion of the

           22  Salt River is one that we've seen a lot of pictures of.

           23  Dr. Mussetter and Dr. Livingston [sic] brought a number

           24  of pictures.  It's that confluence area where Tonto

           25  comes in, and we have had some discussions about
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            1  whether that's braided or multiple channel and whatnot.

            2  And we've heard the opinion advanced that, no, it's

            3  really shallow, and it would be difficult to get a boat

            4  through.  And yet we see in this May-June time period,

            5  which is not particularly a high part of the flow year,

            6  that they needed to use a boat.

            7            And I don't know how many other folks have

            8  used a boat to try to do a survey, but it's not a

            9  simple task.  I would assume Bob's done that, from his

           10  work on Rio Grande and other rivers.  I have.  It's

           11  very difficult to hold position in a boat on a flowing

           12  river.  And if you have any other opportunity to get

           13  across the river without using a boat, that's the way

           14  to do the survey.

           15            In fact, the first time I was on the Salt

           16  River, I was working for SRP, doing my Master's thesis,

           17  working in advance of that in Segment 3, upstream of

           18  the 288 bridge, and we were -- and that's exactly what

           19  we were doing.  We were surveying cross sections of the

           20  river.  And we swam, we waded, we did anything but try

           21  to have to sit in a boat to try to hold position on a

           22  flowing river, unless you've got a motor in hand.  Even

           23  then, it's quite difficult; but being self-propelled,

           24  it's quite a task.

           25            So, clearly, the river was deep enough for
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            1  boats and deep enough that they probably did not have

            2  an alternative to using boats.  And that, again, is in

            3  that reach that's previously been described as too

            4  shallow to boat or too braided to boat or too rocky to

            5  boat.  So I don't think that kind of fits with what

            6  they were doing.

            7            Another criticism of this trip was that the

            8  boat was damaged; therefore, it was unsuccessful.  But,

            9  in fact, the account says that it was nearly

           10  unserviceable, and they had other boats and they

           11  continued on and they completed their survey using the

           12  boats.

           13            So completion, in my mind, equals success.

           14  And to say that because a boat was damaged means that

           15  it does not count as a successful trip is kind of

           16  like saying, well, if I was on my way to market in my

           17  car and I had a fender-bender at the end of my

           18  driveway, but still continued on to the market in my

           19  car, that the roads I took weren't drivable.  That's --

           20  you're still going.  Accidents happen, and they moved

           21  on.

           22      Q.    It said that two ribs of the boat were

           23  damaged --

           24      A.    Right.

           25      Q.    -- is that right?
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            1      A.    Yeah.

            2      Q.    How many ribs are in a boat?

            3      A.    Depends on the boat, but, you know, it could

            4  be 10, could be 20, depending on the length of the

            5  boat.  Could be more.

            6      Q.    And I think you've said a couple times

            7  Dr. Livingston.  When you've said that, do you mean

            8  Dr. Littlefield?

            9      A.    I'm sorry.  Yes.

           10      Q.    That's okay.

           11                 CHAIRMAN NOBLE:  I presumed.

           12                 MR. SPARKS:  That's when you met him in

           13  Africa.

           14                 THE WITNESS:  That's right.

           15                 MR. SPARKS:  That was the other one.

           16                 THE WITNESS:  That was a different Salt

           17  River.

           18                 MR. SPARKS:  Yeah.

           19                 THE WITNESS:  Not the one we're

           20  testifying about, nor the one in Kentucky.

           21                 Thank you for correcting me on that.

           22                 Whether it occurred in May or June is

           23  really not significant.  We do have some flow rate data

           24  from 1893.  We have the max, the min, the maximum, the

           25  minimum, and the mean flow they were published by A.P.
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            1  Davis in 1903.  I believe that's in the record.  I

            2  don't have the evidence number.  I know other experts

            3  have cited to that document.  Mr. Gookin was one, and

            4  he reports that in May 1893, for the gage at the

            5  Roosevelt dam site, the maximum was 1,500, the minimum

            6  was 257, and the mean was 602.  And in the month of

            7  June 1893, the maximum was 222 cfs, the minimum of

            8  93 cfs, and a mean of 143 cfs.  So 143 cfs is below the

            9  10 percent flow duration, I believe.  Clearly, these

           10  were not high flow rates, and yet they still found it

           11  necessary to use boats.

           12                 So the important points here is, this

           13  was a different type of commercial boat use.  It was at

           14  the low flow period of year.  It's an account that was

           15  not found by anyone but our side.  And the river was

           16  deep enough to require boats, and those boats were

           17  canvas-ribbed boats.

           18                 The next slide is 31.  34, sorry, and I

           19  just want to say a word about this.  This is the

           20  Robinson account.  When we reported on this, this was

           21  another account that was referenced in a later account

           22  of something else.  It just said that Lieutenant

           23  Robinson and others had taken a boat from Phoenix to

           24  Yuma and arrived there, and then it goes on to talk

           25  about the matter at hand.
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            1                 Just to clarify, Dr. Littlefield had

            2  said something about the river, Salt River, not flowing

            3  through Bisbee.  I believe that's something we're in

            4  consensus on.  I don't believe I ever said that's the

            5  case.  The article was from the Bisbee Daily Review,

            6  where it's talking about another kind of trip, and it

            7  just mentions this Lieutenant Robinson person who had

            8  been on the river previously.

            9                 The folks ran into trouble in Mexico.

           10  Had nothing to do with traveling by boat or getting

           11  down to Yuma.  And that's all that was in there.  I

           12  just wanted to clarify what, exactly, we said.  We had

           13  no confusion about where the Salt River was in relation

           14  to Bisbee or the fact that it was -- any of the streams

           15  in Bisbee are tributary to the Salt or anything like

           16  that.  It's just an episode where something didn't make

           17  the original papers at the time of the original trip.

           18  The boat trip itself was successful.  Being around

           19  cannibals in Mexico, not so much.

           20                 The Adams and Evans account on Slide 35,

           21  the only things I need to mention there is we had some

           22  criticism from Dr. Littlefield that this was not a trip

           23  that occurred on the Salt River.  However, if you look

           24  at the Phoenix Daily Herald accounts from February 18th

           25  and February 25th, they have the language saying "They
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            1  will leave tomorrow on the Salt River," and the later

            2  article says "Our voyage down the Salt and Gila

            3  Rivers."  So they described themselves as being on the

            4  Salt River, in contrast to what the testimony was.

            5                 Mr. Gookin suggested that this account

            6  occurred during a flood.  Once again, there is no

            7  account -- no description in the accounts themselves of

            8  anything to do with flood or high water, nothing about

            9  flood conditions or anything related to the hazards of

           10  being in floods.  It reports that there was a flood in

           11  January of that year, but their trip occurred,

           12  actually, in February.

           13                 Again, we look at the A.P. Davis report

           14  I just mentioned a minute ago.  It says that in

           15  February the average flow rate was 3,061 cfs, which

           16  is above the annual median and the average for

           17  February and about equal to the average March, and but

           18  had a minimum flow rate during that month of 951 cfs,

           19  which, of course, is well within that range of

           20  ordinary.

           21                 Yeah, there was a flood on the Salt

           22  before they got to Phoenix in January, but that was

           23  weeks before they started on their Salt portion of the

           24  journey.  So not a flood; well within the range of

           25  ordinary.
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            1                 Also, I think Mr. Gookin said in his

            2  testimony that I had testified that January and

            3  February are low flow months.  And if I did, I

            4  misspoke.  I don't remember saying that.  I believe

            5  I said the exact opposite of that.  The important

            6  points with this trip are, basically, that a trip

            7  occurred, it was a success, and it constituted travel

            8  on the water.

            9                 The next account I want to talk about is

           10  hauling freight up to Roosevelt, as it was titled

           11  previously.  This was an account where, after the

           12  floods of early February in 1905, the road up to

           13  Roosevelt Dam had been damaged, and as an alternative,

           14  they were hauling materials to the dam via pack train,

           15  which would be a chain of mules, basically, or up the

           16  river in a boat, and describes that both modes of

           17  transportation were of little comfort to the travel and

           18  they were expensive.

           19  BY MR. SLADE:

           20      Q.    And this is Slide 36.

           21      A.    Correct.

           22            One of the comments that came in rebuttal to

           23  my original testimony was that the boats were dragged

           24  and hauled up the river, and that is true.  That's what

           25  the article says.
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            1            A couple of things we can learn about that.

            2  Given the flow rates that were likely during that time

            3  of year, it would have been some work to haul them up.

            4  And yet we heard from Dr. Newell, in his descriptions

            5  of the rivers that he's familiar with in the Southeast,

            6  that that's exactly how they went upriver on some of

            7  the steeper rivers.  They winched boats up, they hauled

            8  with muscle power on ropes, and using all sorts of

            9  things to drag these boats upriver.  So that's a fairly

           10  normal way of getting upstream.  And if you read

           11  historical accounts of exploration trips on different

           12  rivers, that's, in fact, what the normal practice was

           13  on rivers that were steep and had riffles or rapids or

           14  relatively high velocities.

           15      Q.    When you say dragged, is that word actually

           16  used at all in the account?

           17      A.    No.  It says hauled.

           18      Q.    Okay.  So do we know if they were dragging

           19  over a rocky bottom, without floating the boat?

           20      A.    Oh, it's very unlikely that they were

           21  dragging on a rocky bottom, given what the flow rates

           22  were.

           23      Q.    So what do you mean when you say dragged?

           24      A.    So what -- typically, in those times when

           25  they're working boats upriver, is the boat itself would
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            1  stay in the water and they would attach lines,

            2  sometimes with poles, push the boat out, pull it up,

            3  push it out, pull it up, push it out, pull it up, and

            4  work its way up.  Occasionally they would take the boat

            5  out of the water and drag it over rocks.

            6            Typically, though, if the river were in that

            7  sort of condition, they would unload it first before

            8  hauling it overland.  And there would be no point in

            9  putting materials in a boat and then unloading the

           10  boat, hauling the boat out, and putting the materials

           11  back in.  I mean it would be just as simple just to

           12  haul the materials on land.  So, clearly, there were

           13  areas where it was easier to put it in the boat than to

           14  haul it overland, otherwise there would be no point.

           15            It was a short distance.  About 4 miles is

           16  the distance that we believe that that occurred from

           17  where the road came down close up to the damsite.

           18  Again, there's no distance limitation that I'm aware

           19  of.

           20            The things that are interesting to me about

           21  this trip and how they inform on navigability is, first

           22  let's talk a little bit about the flow rate.

           23  Mr. Burtell and Dr. Littlefield suggested that this was

           24  a trip on a flood.  We know a little bit about the flow

           25  rates and that this occurred in April of 1905.  The


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 21      05/17/2016
                                                                      4622


            1  flows during April 1905 averaged about 4,000 cfs, which

            2  is a little higher than would be the median daily for

            3  that segment, but not a flood stage.  The USGS has

            4  estimated for us what the frequency of a 2-year flood

            5  was in this area, and it's somewhere in the

            6  neighborhood of about 14,000 cfs.  So the average flow

            7  was about 4,000, and the 2-year flood was about 14,000.

            8  So we have quite a bit of distance discharge-wise to

            9  get up to that 2-year rate.

           10            We've heard testimony in these hearings, on

           11  this river and others, that the bankfull discharge or

           12  the ordinary high water mark for rivers in the West is,

           13  at minimum, a 2-year, and probably more like a 5-year

           14  or maybe a 10-year, depending on who was testifying.

           15  Clearly above the 2-year.

           16            If the limit of navigability is to the

           17  ordinary high water mark, and we notice the word

           18  ordinary in there, and that a 2-year flood is often

           19  approximate of bankfull or the ordinary high water

           20  mark, then I think we can use, as a lower end of the

           21  upper limit, the 2-year flood.

           22            This event, whatever else it was, occurred on

           23  discharges that were below that threshold and,

           24  therefore, probably were not -- that they were not in

           25  flood condition.
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            1      Q.    Just to be clear, Jon, when the Court in

            2  Winkleman used the word ordinary, you're taking that to

            3  mean, generally, a flood is not the ordinary condition,

            4  and a flood begins at the 2-year mark, which would be,

            5  for this area, 14,000 cfs and above?

            6      A.    The definition of a flood is inundation of

            7  areas not normally inundated.  So ordinarily and

            8  normally, in my mind, mean the same kind of thing.  In

            9  most of the navigability work that we've done, the

           10  boundary of the limit of the claim on a navigable river

           11  is to the ordinary high water mark.

           12            Again, there's this confluence -- no pun

           13  intended. -- of these words to describe what's the

           14  limit of ordinary.  And I think at the lower end of the

           15  upper limit would be about a 2-year event.

           16            I'm letting you process that.

           17            Good?

           18            Okay.

           19            Mr. Burtell testified that the period from

           20  February 3rd to April 24th had an average flow rate of

           21  8,900 cfs.  That's true; but as I mentioned, the number

           22  just for April, when these articles are written about,

           23  are lower than that, and the average is about

           24  4,000 cfs.  And, again, this is in Segment 4 and not in

           25  the Segment 1 through 3 that Mr. Burtell was looking
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            1  at.  So, yes, it was somewhat high water, but not

            2  flood.

            3            So the important points about this story is

            4  there were these boats that were being used to haul

            5  goods to the dam, and it makes you ask yourself why

            6  were there boats there if this river ordinarily

            7  couldn't be used for transporting, and why would

            8  somebody suggest that, oh, my goodness, we have boats;

            9  we should haul goods in them.

           10            It also says some things about what the

           11  condition of the river would look like at 4,000 or even

           12  at 8,900 cfs.  I've been on the river at 4,000 cfs in

           13  Segments 2 and 3, and it gets pretty bouncy above

           14  4,000 cfs.  So, clearly, that Segment 4 must have

           15  looked less bouncy, more calm, enough that people

           16  thought, yeah, I can put a boat in there, load it up

           17  with materials that are vital and worth something, and

           18  drag them up the side of the river or float them up the

           19  side of the river.  So it must have been not a

           20  threatening situation for them to have chose to do

           21  that, because there were alternatives.

           22            You don't get the sense, in reading this line

           23  or two in this article, that someone's saying, oh, my

           24  goodness, this is the most unusual thing that's ever

           25  happened, someone's using boats.  It kind of mentions
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            1  it in passing, as one of the alternatives; but it also

            2  says it's little comfort or hard work and expensive,

            3  which, again, suggests why maybe these modes of

            4  transport were not frequently used.  It's difficult to

            5  take a boat upriver, and if you've got another way to

            6  do it, you would probably take advantage of that.

            7      Q.    Do we have any more information about how

            8  many trips were taken to haul freight up to Roosevelt?

            9      A.    We did a little bit of looking for that, and

           10  we were unable to find anything.

           11      Q.    Okay.  So consistent with what you said,

           12  which is where did they get these boats, is it possible

           13  that trips were taken previously that we don't know

           14  about, and that's where these boats may have come from?

           15      A.    It's hard to testify about what I don't know

           16  about.  So I don't know.  There were boats there, and

           17  they seemed to be suitable for hauling materials.  Kind

           18  of suggests that somebody was using boats up there to

           19  haul materials.

           20            The next account that I want to speak about

           21  is the Thorpe and Crawford from 1910, in June of 1910.

           22  These folks took an ordinary rowboat, and they

           23  apparently modified it to add some additional bottoms

           24  to it, make it a little more durable, and they took it

           25  from Roosevelt Dam down to Granite Reef Dam, and there
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            1  on got on the canals.

            2            Some of the criticisms we've heard on this is

            3  that their trip did not include Segment 6, came from

            4  Mr. Gookin.  They turned off at -- and said that they

            5  had turned off at Arizona Dam.

            6            First of all, Arizona Dam is in Segment 6;

            7  but, actually, they turned off at Granite Reef Dam,

            8  also in Segment 6, a little less of it.  So they did do

            9  a portion of Segment 6.  Not all of it, but they did do

           10  a portion of it.

           11            Other criticisms, they said that they

           12  included portaging and dragging; and that is true.

           13  Difficulty, however, does not preclude navigability.

           14            And I would point out that we do know the

           15  flow rate for this trip, because there was a gage at

           16  McDowell.  The Salt River at McDowell gage recorded

           17  140 cfs, which is well below the 10 percent flow

           18  duration.  So it is outside the ordinary range on the

           19  low end.  So they were out there in unusually low

           20  conditions, and they still managed to boat, albeit with

           21  some dragging and portaging this nonriver boat down the

           22  river.

           23            Mr. Gookin also testified that the boat was

           24  wrecked.  Not so.  They finished their trip.  It was

           25  still in serviceable condition.  The article describes
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            1  it as being in a delipidated condition, which, to me,

            2  is one of those words of -- we see in those old-time

            3  newspapers.  The details that they described give some

            4  clarity to what dilapidated might have meant and said

            5  that one of the three bottoms was worn through.

            6            If you recall talking to Brad Dimock, I

            7  believe he testified in this, or perhaps it was another

            8  conversation that he and I had.  He said that that was

            9  fairly common for river boaters at the time,

           10  boat-makers, is to put on additional bottoms as

           11  protection when they're going down rocky rivers, and so

           12  it was kind of a sacrificial sort of thing.  But the

           13  bottom line is the boat and the boaters reached their

           14  destination.

           15            Mr. Gookin also testified that the boaters

           16  walked out barely alive.  Actually, their comment at

           17  the end of their trip, which they say they completed

           18  successfully, says they were well-pleased with their

           19  adventure.  Well-pleased with their adventure is

           20  somewhat different, in any mind, from being barely

           21  alive.

           22            Another criticism, they said the account was

           23  called a first descent.  As I've noted before, first

           24  descents are often in dispute.  What I took that to

           25  mean was that this was the first trip from Lake
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            1  Roosevelt to Mesa, because the article also mentions

            2  that there were at least two other trips, but to Mesa

            3  it is the first.

            4            So I don't think that even they were confused

            5  about whether it was a first descent or not.  And

            6  whether it was the first, the fifth, or the 101st

            7  really makes no difference to the facts of the story

            8  and what they accomplished.

            9            We heard testimony that the trip was a

           10  failure.  However, the contemporary observers, the

           11  boaters themselves, said that they were well-pleased

           12  with their adventure.

           13            Mr. Gookin also testified that the trip was

           14  uneconomical, therefore a failure, because it could not

           15  compete with the stage and that walking was faster.

           16            That was, in fact, their testimony, that --

           17  or the editor who wrote the article said that they

           18  weren't going to go into competition with the stage and

           19  that walking was faster.  So that is a true statement.

           20  However, the speed of the trip I think is irrelevant to

           21  whether you can boat it or not.  It may factor into why

           22  you choose one mode of transportation over another, and

           23  if speed is of the essence, then you might take the

           24  speedier trip.

           25      Q.    For example, like with the hauling the boats
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            1  up to Roosevelt, you probably could have walked the

            2  four miles faster; but if you had to carry cargo and

            3  you had to carry a lot of it, then using a boat was a

            4  better method at that point?

            5      A.    Yes, I think for that particular example.

            6  And I went through in my boating presentation, and I

            7  won't repeat all those reasons, but there are lots of

            8  reasons to choose to boat or to not to boat, some of

            9  which have to do with the condition of the river and

           10  whether it's boatable or not, but some have very little

           11  to do with whether it was boatable or not.

           12            The important point here is that 140 cfs,

           13  below the ordinary range, people were able to boat it

           14  in what sounds like somewhat a heavy boat.  An ordinary

           15  rowboat, had they picked a more river-worthy craft,

           16  they probably would have done better.

           17            And, also, we note that when they got on the

           18  canals, they had to stop their trip at the canal gates,

           19  which, again, if you're seaming all of these different

           20  trips together and you're suggesting that, say, the Day

           21  brothers traveled the canals, we have yet another

           22  account that folks tried to boat on the canals, and

           23  they had issues when they got to the features along the

           24  canals.

           25            There's another statement in there that kind
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            1  of intrigues me when they talk about the falls this

            2  side of Mormon Flat.  In Logan's diary from the Burch

            3  trip, he says that these rapids -- he called them

            4  falls, and he said they ran them all and they never

            5  found any kind of falls that was an obstacle.  They ran

            6  everything.  In fact, when they got to the lower part,

            7  he describes less and less, as if it had become routine

            8  by that time.

            9            And if we look at Slide 67 in Dr. Mussetter's

           10  presentation, his PowerPoint, he's got a detailed topo

           11  map of the area under Saguaro Reservoir, a portion of

           12  it anyways, which extends up to Mormon Flat, and there

           13  are no falls or rapids that are visible in the topo.

           14  And the same thing we see on any of the other

           15  historical topo for that reach as well.  We don't see

           16  any falls designated or anything that looks like it

           17  could be falls.

           18            The last of the accounts that were discussed

           19  by other experts are the Ensign and Scott trip, and

           20  you'll see in blue here that the trip likely may have

           21  been in May, as opposed to the June time when it was

           22  reported.  And I think that's a legitimate criticism of

           23  what I presented earlier.  Could well have been in May.

           24  I'm not sure it matters much for the conditions that

           25  they encountered, given that they're in a
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            1  post-Roosevelt condition of releases.

            2            So, again, we heard some other criticisms.

            3  One was that the trip didn't occur on Segment 6.  And,

            4  again, these folks left the river to Granite Reef Dam,

            5  which is several miles into Segment 6.  So, yes, in

            6  fact, they did get on Segment 6.

            7            Mr. Gookin suggested the trip occurred at

            8  very high flow.  The guys, the travelers themselves, in

            9  their diary and account, don't say anything about high

           10  flow.  He suggested that the releases would have been

           11  very high.

           12            Unfortunately, we don't have information from

           13  SRP that says what the releases were.  So that probably

           14  could answer the question definitively.  Typically, the

           15  releases are what's required downstream and no more,

           16  because they're in the business of storing water.  And

           17  if we look at the long-term records from below Stewart

           18  Mountain Dam in the modern period, we see that the

           19  releases in that time period range between 700 to

           20  1,200 cfs when they're releasing.

           21            It's unlikely that they were releasing

           22  greater than the capacity of Granite Reef Dam, given

           23  the water agreements that were in place, and that

           24  diversion has the capacity of about 1,600 cfs.  So that

           25  might be the upper limit of what might have been
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            1  released during that time period that this trip

            2  occurred.

            3            We heard criticisms that their trip included

            4  portages.  Yes, they portaged a few rapids.  They tried

            5  a few and they had some -- they tipped over a couple of

            6  times.  They got wet.  They got back in their boats.

            7  They continued on down.  And there were a couple of

            8  rapids on that first day where they said they portaged

            9  a few, and that's also a very common river experience.

           10  If you've ever been on a river trip and you hit some

           11  rapids and you get dipped, you get up to the next one,

           12  you think twice before jumping in.  But then you go on

           13  a little bit and you gain a little more experience and

           14  you do that less.  And, in fact, that's the experience

           15  described in their account of their trip.

           16            Day three, they specifically mention that

           17  they had no portages, and that included the reach that

           18  had the falls this side of Mormon Flat that was

           19  mentioned in several other trips.  So whatever those

           20  falls were, these folks managed to boat it

           21  successfully.

           22            The number of trips that are actually

           23  recorded are two on the river itself.  And they report

           24  that they lost no gear, and that's an important thing

           25  in the context of some of the other accounts that we've
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            1  talked about where there's been some suggestion the

            2  trip was not successful because they lost some gear or

            3  all of their gear and their rifles or ammunition or

            4  whatever it might be.

            5            These folks were smart enough to tie their

            6  stuff in, and that's a common -- that's what good river

            7  runners do.  In fact, the only time they had a problem

            8  is when they got to the canals.  So they were on the

            9  Arizona Canal, it said, and they hadn't tied their

           10  stuff down.  They got to a crossing, and getting in and

           11  out of their boat, they tipped it over and they spent

           12  quite a bit of time retrieving their gear out of the

           13  canal that had fallen in.  Flipped themselves.  They

           14  didn't lose any gear.  They had no injuries.  That's

           15  just normal river stuff.

           16      Q.    Jon, they used a canoe in this trip, correct?

           17      A.    Yes.

           18      Q.    How would their experience change, perhaps,

           19  if they had a bigger boat, based on what you know about

           20  moving down a river in various size of boats?

           21      A.    Well, there's always a trade-off.  So wider

           22  boats tend to be more stable.  If they had a

           23  well-designed bigger boat, that could have made it

           24  easier for them.  They would have drew less water.

           25  Sometimes bigger boats can be less maneuverable, so you
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            1  might find it more difficult or require more skill to

            2  get around whatever obstacles might be in your way.

            3            So there are some tradeoffs.  That depends on

            4  how much you're carrying, what kinds of boats you're

            5  used to navigating with, how maneuverable you want your

            6  boat to be.

            7            It does say that they built this boat

            8  specially for this trip or had it built specially for

            9  this trip, which is actually -- if you studied the

           10  history of river-running, that's exactly what happens.

           11  People modify boats to fit the rivers that they work

           12  on.

           13            If you look at the history of birchbark

           14  canoes, for instance, the birchbark canoes have

           15  subtle variations in them, that a canoe is a canoe is a

           16  canoe; but you can make design changes that make it

           17  either more maneuverable, carry more load, easier

           18  portage, et cetera.  So making those kinds of

           19  modifications is a very normal river-running sort of

           20  thing to do.

           21      Q.    And this was Herbert Ensign and Donald

           22  Scott's first time for them, that we know of?

           23      A.    It may have been.  I don't recall that fact.

           24  I would have to look back at the article, but I don't

           25  believe that they mentioned having done it before.  I
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            1  know that the editor of one of the articles suggested

            2  that based on their experience, they would expect a lot

            3  more people to go out and want to do that trip.

            4            And, in fact, certainly in the modern era,

            5  that's certainly true; that people go out and do the

            6  Upper Salt River above this reach -- this reach is now

            7  inundated. -- as much as they can.

            8            There's also a criticism that this account

            9  did not occur in the ordinary condition of the river.

           10  One, because it was on a release; and, again, we don't

           11  know the exact amount of the release.  The likely

           12  amount of the releases would have been well within the

           13  ordinary range of flows that occurred seasonally.  It

           14  might not have been on the exact season that would have

           15  occurred prior to Roosevelt existing, but it would have

           16  been the same flow rate, so within the same range of

           17  flow rates.

           18            Whether the river itself looks substantively

           19  different downstream of Roosevelt because of the

           20  impoundment is very unlikely.  We don't see in their

           21  descriptions anything that sounds substantively

           22  different than what the other folks who did it prior to

           23  Roosevelt encountered.  They encountered rapids, steep

           24  cliffs, beautiful scenery, some rapids that were harder

           25  to run, other rapids that weren't.
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            1            This is 1919.  The Roosevelt Dam had only

            2  been closed less than a decade earlier.  The likelihood

            3  that the amount of change that would have occurred is

            4  very low, particularly given the fact that this is in a

            5  bedrock canyon, bedrock on both sides, bedrock likely

            6  exposed very close to the bed of the channel, and the

            7  distance that any impact would have occurred would have

            8  been very limited at this point to very close to the

            9  dam.

           10            So it's unlikely, in that kind of a river

           11  environment, we would see much change, and certainly

           12  not that close in history relative to when it occurred

           13  and when the dam was closed.

           14            There's some suggestion that, well, the flood

           15  threat was removed by the dam and that made it easier

           16  for them to boat.  This time of year there isn't much

           17  of a flood threat on the Salt River below Roosevelt --

           18  or above Roosevelt.  It's just not the right season for

           19  that sort of thing.  I know of no trips that have been

           20  permanently stopped by floods in any of the modern

           21  record.  Floods come up, people pull to the side.  If

           22  it's big enough, they wait it out; and if they're small

           23  enough, they ride it out.

           24            The idea that they would have not made the

           25  trip because of the fear of a flood, there's just


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 21      05/17/2016
                                                                      4637


            1  nothing in the article, there's nothing in the record

            2  that suggests that.

            3            Again, the boaters themselves, unlike the

            4  testimony we hear to the contrary, considered the trip

            5  a success and they called it a veritable classic, and

            6  that the editor thought it would inspire many more

            7  trips.

            8            There's criticism that this trip was

            9  recreational.  And it indeed does sound like a

           10  recreational episode of travel on the river, to which I

           11  would basically respond so what.  It was a wooden canoe

           12  that was taken down the river.  And whether you load

           13  your canoe with people or you load it with mail, it's

           14  still a boat going down the river, and the fact that it

           15  was there, done successfully, to me, indicates

           16  susceptibility.

           17            So what are the important points, what do we

           18  learn?  They have a nice day-by-day log of what they

           19  did.  They describe on day one they went from the dam

           20  to about 3 point miles downstream, to the point where

           21  the road leaves the river.  And you can go look on

           22  Google Earth and figure out where that place is.  In

           23  that time they had two flips and they portaged a few

           24  others, and that probably slowed them down a little bit

           25  and made them cautious.  I guess that was their
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            1  learning day.

            2            Later in the article they describe they shot

            3  many perilous rapids, which is an indication of the

            4  kind of language that's used in accounts of the time.

            5  So they didn't portage them all and even some that they

            6  considered to have some level of danger associated with

            7  them.

            8            Also it's important, about day one, is, after

            9  these flips the road was still there.  If they felt

           10  like they were getting into something that was over

           11  their heads or dangerous, they could have bailed at

           12  that point.  And they didn't.  They elected to continue

           13  on.

           14            On day two they got down to Fish Creek, about

           15  13 miles hence.  They don't mention any portage or

           16  rapids.

           17            On day three they got all the way down to

           18  Granite Reef Dam, 31 miles, no portages required, and

           19  the reach included the falls, as I mentioned, this side

           20  of Mormon Flat, mentioned by others.  So, clearly,

           21  their skills were improving or the river -- those falls

           22  weren't much to look at at the time they floated it.

           23  In fact, it even mentions that they night floated the

           24  last few miles down to Granite Reef.  I've done that

           25  myself on the modern river, and it's an easy run, even
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            1  in the dark.

            2            And then on day four they got on the Arizona

            3  Canal, and that's where they had their flip where they

            4  had some problems with losing gear.

            5            When did it occur?  The article is in -- the

            6  28th of June is when it came out.  So before that, we

            7  know.  In their article they don't mention anything

            8  about cold, and the fact that they flipped and swam a

            9  little bit tells you that it probably wasn't during

           10  winter.  So I would guess they were in May or June, but

           11  we don't know for sure.

           12      Q.    So, Jon, this is another account that gives

           13  some details about the river underneath the dams and

           14  diversions -- excuse me, the dams and lakes that we

           15  can't understand today?

           16      A.    We can't see it today, correct.

           17      Q.    Can't see it today, okay.

           18      A.    Yeah.

           19            So this, combined with the information we got

           20  from James Logan's account from the Burch trip, give us

           21  some clue as to what the river experience was like.

           22  And it sounds to me a lot like Segment 3, before you

           23  get to the Tonto Basin.

           24            So then we come across some newer accounts.

           25  In rereading Dr. Littlefield's 2015 report, on Page 18,


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 21      05/17/2016
                                                                      4640


            1  he cited something where it says he was, quote, to find

            2  a way to float logs to Hayden's Ferry via the White and

            3  Salt Rivers; this route had previously been navigated

            4  by Logan, a Scottish carpenter, who determined this was

            5  certainly possible.

            6            And it goes on to describe that he had built

            7  a boat himself, which would be a thing a carpenter

            8  could do, and he went from Fort Apache down to Tempe.

            9  He waited for spring runoff, jumped in his boat and

           10  went on down.  He also notes that there's very little

           11  timber near the Salt River Canyon and that he was the

           12  one that had suggested the trip to Hayden.

           13      Q.    So is this account, as we've read it so far,

           14  inconsistent with your understanding of where the

           15  logging trip started with Hayden?

           16      A.    It's completely consistent with my

           17  interpretation of where it accounted; that he was a

           18  carpenter, a logman, if you will, working up in Fort

           19  Apache and had some association with Mr. Hayden at that

           20  point, and that's where he was working and that's where

           21  he came down from.

           22            Now, he went down through Segment 1, and

           23  that's quite a feat, knowing what we've heard from Alex

           24  Mickel and Tyler Williams about the characteristic of

           25  that feat in a wooden boat.  And I guess from that we
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            1  also learn that maybe wooden boats aren't as fragile as

            2  they've been depicted by some of the witnesses.  So,

            3  clearly, to get a wooden boat down there, it would take

            4  some knocks and some bangs.

            5      Q.    And that was a boat that was built up at Fort

            6  Apache, right?

            7      A.    Right.

            8            So I also note the name of Logan pops up

            9  again, as one of the members of the Burch enterprise;

           10  and then that there was also a Logan with the William

           11  Robinson trip that was mentioned in the Bisbee paper,

           12  that there's other articles that talk about the two of

           13  them, Robinson and Logan, going down to Mexico and

           14  having issues down there.

           15            So whether it's the same Logan I suppose is a

           16  matter that people can discuss, if they want; but

           17  clearly this is a guy who made a successful trip

           18  through here.  And this is important, because we've

           19  heard a number of times that saying that there was no

           20  successful trips through Segment 1 or 2, and here's a

           21  pre-1873 trip through Segment 2, through the original

           22  condition of Quartzite Falls, through the Maze, through

           23  Rock Gardens and Black Rock and the other Class IV's

           24  that are out there, as well as the Class V's, and

           25  probably VI's that exist in 1.
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            1      Q.    And it's not in the newspaper, this account?

            2      A.    Never made it to the news.  And, again, it

            3  was 1873.  There was no Phoenix newspaper at the time.

            4  And we just know that it was prior to that time.  So we

            5  don't know if there were any newspapers at all.

            6      Q.    So we know about this account, am I correct,

            7  from Carl Hayden's book about his dad, Charles Hayden?

            8      A.    Yes.

            9      Q.    And that book is based on Charles Hayden's

           10  letters and journals; is that your understanding?

           11      A.    That may be.  I don't recall at this time.

           12      Q.    So let's just pause here.  We've heard Logan

           13  a number of times, and we've talked about logging.  The

           14  first trip is, as we just talked about, Logan building

           15  a boat up on the White River and coming down to Tempe,

           16  right?

           17      A.    Yes.

           18      Q.    And at that point he suggested to Hayden that

           19  they try to see if they can get logs from the Upper

           20  reach, based on your understanding, and bring them down

           21  to the Phoenix area?

           22      A.    Yeah, my understanding was that he said

           23  that -- he suggested that it was possible.

           24      Q.    And that would be then the Hayden trip that

           25  occurred in 1873?
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            1      A.    It was inspired by his trip, yes.

            2      Q.    And it's your opinion that that trip got

            3  caught up or failed in Segment 1 or higher?

            4      A.    Correct.

            5      Q.    And now we have another trip then in 1885,

            6  the Burch trip?

            7      A.    Yes.

            8      Q.    And there was a Logan on that trip?

            9      A.    Yes.

           10      Q.    Okay.  We don't know if it's the same Logan?

           11      A.    We do not.  And I may have misspoke earlier

           12  that we knew that James Logan was this guy, and I may

           13  have misspoke on that.

           14      Q.    Either way, there's a Logan on the Burch

           15  trip?

           16      A.    That's correct.

           17      Q.    And that trip doesn't start up at the

           18  headwaters, but it starts in Segment 3 in the Tonto

           19  Basin; is that right?

           20      A.    The Burch trip, yes.

           21      Q.    Okay.  So is it possible that after getting

           22  stuck in Segment 1 or up on the White, they decided to

           23  try it again, with Logan still on that trip, in the

           24  Tonto Basin?

           25      A.    If it was the same Logan, yeah, that would be
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            1  the scenario; that clearly they learned from what they

            2  had seen before, that it was very difficult on the

            3  White and in Segment 1, and they said, well, let's

            4  start down here.

            5            And you remember at the end of one of the

            6  articles, Hayden was quoted as saying that, well, maybe

            7  there are logs below the canyons.  And that's, in fact,

            8  what Burch found.  He was formerly a sawmill man from

            9  the Sierra Anchas.  That, yes, so there were logs and a

           10  river, and they said, well, let's see if we can get

           11  them downriver from there.

           12      Q.    And the Burch trip concluded undisputably,

           13  were the words, that logs could be floated down from

           14  that Tonto Basin down to the Phoenix area; is that

           15  right?

           16      A.    That was their conclusion, yeah.

           17      Q.    So by process of elimination, we know that

           18  it's somewhere above Segment 3 that the logs would have

           19  potentially gotten caught up from the previous Hayden

           20  trip?

           21      A.    Yes.

           22      Q.    Okay.  And based on where Logan started his

           23  original trip and based on what Mr. Mickel says, it's

           24  your opinion that that would have been in Segment 1 or

           25  the White River?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 21      05/17/2016
                                                                      4645


            1      A.    Correct.

            2      Q.    And then based also on the Burch trip, did

            3  they state that the difficulty in getting logs -- after

            4  they decided it was the undisputable conclusion that

            5  you could float them from the Tonto Basin, the

            6  difficulty was getting the logs to the river, which

            7  were 10 miles away?

            8      A.    Yes.  So the -- actually, I think I put the

            9  quote in here.  On Slide 23 it says the main difficulty

           10  is getting logs to the river.  It's 10 miles from the

           11  banks.

           12      Q.    Okay.  And would that be the Sierra Anchas,

           13  would you think?

           14      A.    Sounds like it, yes.

           15      Q.    Okay.  And then -- and that's 1885 that

           16  that --

           17      A.    Yes.

           18      Q.    Okay.  And then we also heard, lastly, that

           19  the Gila Bridge was built in 1885, and that was made of

           20  redwood logs that came from California?

           21      A.    We know it was made of redwood logs.  Could

           22  have been California.

           23      Q.    There's no redwood in Arizona?

           24      A.    None that I'm aware of.

           25      Q.    Okay.
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            1      A.    Yeah, and I suppose someone's going to ask

            2  me, is, well, they didn't, in fact, despite Mr. Burch's

            3  conclusion -- I've been asked this question before. --

            4  didn't have a commercial log floating exercise after

            5  that time period.  And that's true.  So there's no

            6  doubt about that.

            7            Conditions, like you say, are suggesting --

            8  are suggested by this railroad bridge that's been

            9  constructed of logs brought in from out of state,

           10  suggests that there was an alternative source for logs.

           11  And the fact that they -- the railroad was not there in

           12  Phoenix at the bottom end and it would have been

           13  difficult to catch them were complications that didn't

           14  overcome the ability of the railroad to bring in their

           15  own logs.  So that was the Logan trip from prior to

           16  1873.

           17            I found another account from 1906, July 1906,

           18  and this is, again, a group of surveyors who were

           19  working upstream of what's now Lake Roosevelt, near

           20  Cherry Creek, and it was part of the Globe Power

           21  Company.  And it mentions that they had lost a boat

           22  overnight.  So this is a rookie boatman's mistake that

           23  still happens to this day, in case you didn't read

           24  about it in the Grand Canyon, stranding a bunch of

           25  tourists.  All get up in the morning and look at the
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            1  river and think something's different here, and their

            2  boat's gone.  And this is what happened.  They had a

            3  little storm come up, a small freshet, if you will,

            4  certainly not flood stage, but it came up high enough

            5  that it lifted their boat and took it on downstream

            6  without them.  They didn't tie it off, didn't pull it

            7  up high enough, and that's the mistake.

            8            So their boat washed away overnight on

            9  July 5th.  So sometime in late June they were doing

           10  this work, and they were going to go out and build a

           11  new boat to replace the old boat and continue their

           12  work.  The boat was being used in work conducted by the

           13  engineers on the river.  There was a reservoir that was

           14  proposed and a tunnel and some powerplants between

           15  Cherry Creek and Redmond Flat.

           16            We know a little bit about the flow rate at

           17  that time from the gage at Roosevelt.  On the date of

           18  July 5th, there was a peak, a mean daily discharge, of

           19  765 cfs.  The actual flood peak might have been a

           20  little bit higher than that, just given the nature of

           21  how they report these data.  The week prior, 385 cfs

           22  was the maximum discharge in any given day of the week

           23  prior.  So it was not a high flow period of the year at

           24  all.  I've been on this segment at that flow rate.  I

           25  actually swam the river on purpose.  I hiked up and
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            1  swam down at about this flow rate, and it's floatable.

            2      Q.    And that's in evidence as a new article as

            3  C053 Part 384.

            4      A.    The Globe Power Company is in evidence.  My

            5  little anecdote about swimming is not.

            6            So this is a map that shows where that site

            7  is located.  We're towards the middle end of the canyon

            8  portion of Segment 3.  This, coincidentally, is right

            9  through the reach that Mr. Burtell visited in one of

           10  his two site visits of the Upper Salt.  He did his

           11  surveyed cross section in Horseshoe Bend, which is

           12  right about there.  So if you look at his report and

           13  the depths, this is an account of some folks boating

           14  right through that segment.  And, also, I show on the

           15  map where the USGS gage near Roosevelt is located.

           16  That's the gage that's active today.

           17            The next new account that we found -- and,

           18  again, we found these accounts just literally by

           19  sitting here during testimony, I confess, of others,

           20  just looking on Chronicling America, trying different

           21  keywords.

           22            This is another account from January 1984,

           23  where the editor describes taking a horse ride upstream

           24  of Phoenix, and he comes across two brothers who were

           25  building a boat.
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            1                 MR. SLADE:  Let me stop you there, Jon.

            2  I would like to pass this out, and this is C053

            3  Part 383.

            4                 MR. ROJAS:  Eddie, the back is the

            5  blowup of this?

            6                 MR. SLADE:  That's right.  Yeah, we test

            7  your eyes first, and then after you realize you can't

            8  see it, you turn it over and figure it out.

            9  BY MR. SLADE:

           10      Q.    Okay.  Jon, you're on Slide 42 and you're

           11  talking about Evidence Item C053 Part 383, which is a

           12  new boating account that was submitted since you've

           13  testified?

           14      A.    That's correct.

           15      Q.    Okay.  Go ahead.

           16      A.    Yeah, so the Senator describes coming across

           17  these guys, and they tell him that, yeah, they're

           18  trappers, they're building a boat, and they're going to

           19  work the Salt and the Gila Rivers.  This is an 1894

           20  recall.  They're out there trapping for beaver.

           21            We heard testimony from Dr. Newell saying

           22  that that was not an economical thing to do, and yet

           23  here are two guys ground-testing this theory, and they

           24  say, no, it's -- actually, it's something they intended

           25  to do, and they say they're plentiful.  They say the


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 21      05/17/2016
                                                                      4650


            1  skins are worth 8 to $20 each in this article, and

            2  that's the source of the pelt values that I was using

            3  in my analysis that I described a few slides ago.

            4            We have a little information about the flows

            5  in January and February of 1894, comes from the A.P.

            6  Davis article or publication from 1903, and they ranged

            7  from a low of 494 to a high of 591.  So, again, these

            8  are not high flows.  These are typical conditions.  And

            9  they describe this as being, you know, a very easy

           10  float and float unobstructed and not seeing people for

           11  days at a time, and the other types of furs that they

           12  were collecting, mountain lion, fox, raccoon, bear,

           13  lynx.  And they say that they can float in their canoe

           14  for whole days and never seen a sign of human

           15  habitation, which may account for why some of these

           16  trapper accounts never made it to the news, is they

           17  floated by without being noticed.

           18      Q.    And this is where you got the valuation of

           19  what beaver skins were worth of 8 to $20, correct?

           20      A.    Yes.

           21            My guess is that there's lots more accounts

           22  out there.  I know if you've played around with

           23  Chronicling America and doing these word searchs, where

           24  you're looking for an account that you know exists and

           25  you put in keywords from that account and that things
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            1  don't pop up, sometimes the scanning that went into

            2  those old-time newspapers misses keywords.

            3            My guess is that if you had enough time and

            4  budget to play around with it, you would come up with

            5  even more accounts than we have.  But as it is, we

            6  have, if we go to the next slide --

            7      Q.    I want to ask you a few more questions about

            8  this account.

            9      A.    Okay.

           10      Q.    They say they navigate for several miles the

           11  Salt and Gila, or they intend to navigate.  If they're

           12  upstream 6 miles from Phoenix on the Salt and they

           13  plan -- and they're building a boat by the river and

           14  then they intend to navigate the Salt and Gila, what do

           15  you think they meant by several miles?  That doesn't

           16  quite add up.

           17      A.    Yeah, well -- yes.  So we know the miles,

           18  and, again, this is how you read historical newspaper

           19  articles.  So I don't need to read this article to get

           20  their estimate of the miles.  In 1894 I don't think

           21  they had a GPS or they were working off a detailed map

           22  of what it looked like.  And whether they used the word

           23  several or that's the editor's choice, they say that

           24  they're going to navigate the Salt and Gila Rivers.  So

           25  we know those distances.  It's about 18 miles or more
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            1  from .6 miles up to Phoenix down to the confluence of

            2  the Gila and then additional miles beyond that.

            3            Another thing that popped into my head as we

            4  originally discussed this, and I was looking at, well,

            5  here's a couple of brothers; could this have been the

            6  Day brothers.  Doesn't mention them as being the Day

            7  brothers.  The Days were fairly well-known in Arizona,

            8  and they were brothers.  I doubt that they were the

            9  only brothers that existed in the state of Arizona or

           10  the territory of Arizona at the time.  So we don't know

           11  that they are and we don't know that they're not.

           12            It's unlikely, in my opinion, because they're

           13  building their boat in Phoenix and not where they lived

           14  in the Verde Valley.

           15      Q.    We've heard some criticism about the Day

           16  brothers account, which I believe was in 1892.  That

           17  was a newspaper account; is that your understanding?

           18      A.    Yes.

           19      Q.    We heard some criticism that we don't know if

           20  an account like that ever happened again, because they

           21  had said they planned on boating again.  Do you recall

           22  that?

           23      A.    I do.

           24      Q.    So whether or not this is the Day brothers,

           25  this is, of course, another two brothers that are
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            1  boating after that 1892 Day brothers account?

            2      A.    Correct.

            3      Q.    So it confirms that whether the Day brothers

            4  did it or someone else, it still could have been done

            5  and was?

            6      A.    Yeah.  And it also tells us that despite the

            7  fact that beaver pelts might not have been as popular

            8  as they were in 1820, there was still a market for

            9  them.  They were still in use, just like people still

           10  by Air Jordans, and they're not as popular as they once

           11  were, but they still get sold, so...

           12            Is that it?

           13      Q.    That's all I have.

           14      A.    So I'm just repeating here this summary, and

           15  I've added in the new accounts and I added a column

           16  that has the numbers, so it makes it a little easier to

           17  count.

           18            I don't know that I need to say much more

           19  about them, so I'm going to page through Slides 43, 44,

           20  45 and 46.  I added some footnotes in there to let you

           21  know that I did not count in my summary the boats that

           22  were used in construction of the dams.  I don't believe

           23  them to be done in the ordinary and natural condition

           24  of the river.  I did not include boats that were used

           25  specifically during floods or boats that were used
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            1  solely on canals, nor did I count the numerous ferries

            2  that existed as any of these accounts.  Those are all

            3  separate instances of use of boats, but I didn't feel

            4  like they were instructive for the question that we

            5  have in front of us.

            6            In Slide 47 I asked the question "Are These

            7  Every Historical Trip?"  Well, I would suggest no, and

            8  part of my reason for that is, in my 1993 report we had

            9  13 accounts.  When we came back and looked at this

           10  again in 2015, we had 28 accounts.  And then just in

           11  the course of sitting through these hearings, we've

           12  upped it by 3.

           13            And my guess is, is that the database, as the

           14  databases of historical newspaper information increases

           15  and our readings of other things increase, we're going

           16  to get more and more accounts, if, for some reason,

           17  these sorts of hearings continue or someone else asks

           18  the question.

           19            But I also note that 9 of the 31 were not

           20  reported immediately in the newspaper at the time of

           21  the trip.  So there's a lot of trips that were being

           22  missed.  In fact, Dr. Newell agreed that the news

           23  wouldn't report every episode of boating.

           24      Q.    And, Jon, there's been some criticism about

           25  the number of accounts, given the span of years.  Do
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            1  you recall that?

            2      A.    I do.

            3      Q.    Do you recall in the Utah v. U.S. case of

            4  1931 the Court talking about when the first trip was

            5  down the Colorado and Green River?

            6      A.    I recall that discussion generally, yes.

            7      Q.    Okay.  Do you know what the date of that is?

            8      A.    The date of the first trip?

            9      Q.    Of that first Powell trip that occurred on

           10  the Colorado and Green.

           11      A.    Powell's first trip was 1869.

           12      Q.    Okay.  And do you know what the Special

           13  Master and then the Court later said about when the

           14  next accounts occurred?

           15      A.    Yeah, actually, I made some notes about that,

           16  and I'll just read to you.  This comes from what you

           17  tell me is called pin site 82, is the proper way to

           18  refer to this, is:

           19            "Coming to the later period -- that is, since

           20  1869, it appears that navigation began in 1869 with the

           21  expedition of Major John W. Powell down the Green and

           22  the Colorado Rivers, and this was followed by his

           23  second trip in 1871.  It is said that there were no

           24  further attempts at navigation for 17 years.  Much of

           25  this evidence as to actual navigation relates to the
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            1  period after 1896," -- that's almost 30 years later,

            2  after statehood in Utah. -- "but the evidence was

            3  properly received, and is reviewed by the Master as

            4  being relevant upon the issue of the susceptibility of

            5  the rivers to use as highways of commerce at the time

            6  Utah was admitted to the Union."

            7      Q.    So if we take the 5 tons of wheat account,

            8  which occurred in 1873, and we add 17 years to that,

            9  okay, we get 1890?

           10      A.    Yeah.

           11      Q.    Okay.  What has occurred on the Salt by 1890?

           12      A.    We've built a lot of diversion dams and we've

           13  taken a lot of water out of the river.

           14      Q.    Okay.  And we saw that with the Kibbey

           15  Decree, which talked about 18, I believe, 87 as a point

           16  where the litigation began?

           17      A.    That's what it said, yes.

           18      Q.    Okay.  And that's three years even before

           19  1890.  So was there enough time to establish boating

           20  before irrigation and diversions began taking place in

           21  the Salt River area, in your opinion?

           22      A.    It was a very limited time period.  In fact,

           23  as I stated earlier, immediately upon settlers arriving

           24  in Segment 6, they built diversion dams, and so

           25  immediately there were obstacles that would impede and
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            1  limit the types of river transport you could use.

            2            Moving on from Slide 47 to 48, there's been

            3  some criticism about the standard success that says

            4  that if the boat and the boater and the cargo arrive at

            5  the destination and there's no serious deaths or

            6  injury, or no deaths or serious injury, all death being

            7  serious, due to the boating anyways, and the boaters

            8  themselves call it a success, that looks like a

            9  success.

           10            And I think some folks have somewhat jokingly

           11  called it the Fuller standard of success, and this is

           12  hardly my sole description of what success is.  I would

           13  say that this is the standard generally used by

           14  boaters.  You get to the bottom of your trip and you're

           15  alive and you've got your boat, it was a successful

           16  trip.

           17            And during these successful trips and the

           18  question that I'm answering as a boater about boating,

           19  this is the standard that we use.  During those trips,

           20  did we hit a rock on the way down?  Maybe.  Did

           21  somebody fall out of a boat?  Maybe.  Did we have to

           22  repair a boat?  Not often, but occasionally.

           23            And these are things that you have come

           24  prepared to do when you're boating on the river.

           25  You're not sitting in a library reading about it.
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            1  You're not looking at it from Google Earth aerials.

            2  You're on the river and you're out in nature, and

            3  inherently there's some things that happen in nature

            4  that are challenges that you overcome.

            5            And so I would suggest that this is a pretty

            6  general standard, and that's in contrast with the

            7  Slide 49.  Some of the other, what I've heard of their

            8  definition of failure or nonsuccess, Dr. Newell said

            9  that any single account is a failure; that the trip

           10  must be repeated regularly, or to be fair, he said it

           11  was not a successful trip unless it was repeated

           12  regularly, and he suggested like five times a year or

           13  more, or certainly more than once per year.

           14            He's applying a different standard of

           15  navigability that I think is appropriate for attorneys

           16  to argue about.  The kind of success I'm talking about

           17  is the trip of that specific instance.  What he seems

           18  to be making the extrapolation to is whether that

           19  counts as evidence of susceptibility and should be used

           20  in a determination.  I would say that if an individual

           21  trip is successful, that does speak to whether the

           22  river is susceptible to navigation or not.

           23      Q.    And do you recall if Dr. Newell did any study

           24  of the specific conditions of Arizona settlement that

           25  might have led to fewer repeated trips?
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            1      A.    My recollection of his testimony was that he

            2  did not.

            3      Q.    Okay.  So he didn't testify at all or know

            4  anything about dams and diversions and water used for

            5  irrigation purposes?

            6      A.    I can speak to what he testified to and not

            7  what he knows or doesn't know, and I don't believe that

            8  he testified that that was part of his analysis.

            9      Q.    Pretty important part of the analysis if

           10  you're trying to consider how the Salt was and what it

           11  could have been used for?

           12      A.    The fact that the water may have been out of

           13  the river certainly would inform on whether you could

           14  boat it or not.

           15            Dr. Newell similarly has a standard of

           16  failure that's saying you weren't carrying a commercial

           17  load unless you had 15 tons, a point he repeated

           18  several times.  That's in contrast to the testimony of

           19  other experts on both sides that have suggested that

           20  canoes can be used for commercial purposes.  So he kind

           21  of stands alone on that one.  And, again, I don't know

           22  that any Court has ever established some sort of a

           23  weight limit.  Certainly in the Alaska cases that I've

           24  worked on, there was no 15 ton.  Their criterion craft

           25  does not need to carry 15 tons.  It carries a lot less
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            1  than that.

            2      Q.    So Dr. Newell admitted that canoes could be

            3  used for commercial purposes and were used for

            4  commercial purposes on some of the Eastern rivers that

            5  he had studied?

            6      A.    My recollection was that prior to 1850, yes.

            7      Q.    Okay.  And is it your recollection that he

            8  said they couldn't have been used here in Arizona at

            9  closer to the time of Arizona's statehood because the

           10  fur trading business had shut down, it wasn't

           11  economical?

           12      A.    I think we need to be really careful about

           13  what he said and didn't say.  My recollection was he

           14  said that that wouldn't count for commercial use of the

           15  river, so it was not navigation.

           16      Q.    Okay.

           17      A.    I don't recall whether -- specifically,

           18  whether he testified whether an actual canoe could be

           19  used on the river.

           20      Q.    But he did no economic analysis, that you're

           21  aware of, to make a determination of whether beaver

           22  trapping in Arizona was viable as a commercial

           23  enterprise?

           24      A.    I don't recall whether he did an economic

           25  analysis.  I don't recall that he did say that.  I do
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            1  know that he said that he didn't count the episodes

            2  like the Day brothers because they weren't done

            3  frequently enough.

            4      Q.    And we see not only the Day brothers saying

            5  it's profitable to use boats for trapping of

            6  fur-bearing animals like beaver, but we also see a new

            7  account later on, past the Day brothers, in 1894, that

            8  says the same thing, right?

            9      A.    Yes, so people were.  That's kind of --

           10  that's the ground-truthing of these theories.  In fact,

           11  the record shows that people were using small boats to

           12  assist them in trapping these rivers, and they were

           13  traveling the rivers by boat.

           14      Q.    So the evidence that we have that's in the

           15  record from people that were actually here contradict

           16  what Dr. Newell testified about regarding whether

           17  canoes could be commercially used on the Salt at the

           18  time of Arizona's statehood; is that correct?

           19      A.    Yes.

           20                 CHAIRMAN NOBLE:  Mr. Slade, can we take

           21  a break now?

           22                 MR. SLADE:  Okay.

           23                 CHAIRMAN NOBLE:  Thank you.  Let's go

           24  for 15 minutes.

           25                 (A recess was taken from 2:29 p.m. to
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            1  2:48 p.m.)

            2                 CHAIRMAN NOBLE:  Mr. Slade, please.

            3  BY MR. SLADE:

            4      Q.    Okay.  I believe when we left off, Jon, we

            5  were on Slide 49, and did you have any more to say

            6  about that?

            7      A.    Just that we hadn't mentioned the fact that

            8  some experts have called trips failures when the boat

            9  flipped, and I can tell you that the experience of

           10  river boaters, that's just not their standard.  Whether

           11  there's some sort of legal criteria associated with

           12  flipping a small boat, I don't know; but from the

           13  perspective of any qualified boater, the fact that you

           14  flipped, while not desirable, is not a sign of a

           15  failure of a trip.

           16            Neither is, on Slide 50, the boat being

           17  damaged, whether it be scratched or worn or a rib

           18  broken on a canvas-framed boat; nor is getting

           19  temporarily stuck.  And that was an odd one that I saw

           20  in the record or heard in the record; that folks were

           21  saying, well, the fact that the boat was temporarily

           22  stuck made the trip a failure or contributed to its

           23  failure, in that all of the experts noted that the

           24  Colorado River is navigable and had steamboat traffic

           25  and those boats would get stuck, and it sounded like
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            1  they would get stuck fairly routinely.

            2            So somehow getting stuck on the Colorado

            3  River was a different standard than on the Salt, which

            4  I don't understand.  That makes no sense to me.

            5            And then, again, as we mentioned a number of

            6  times, that there was some sort of length indication

            7  that was required enough to make a trip a success;

            8  again, no documentation for what the basis of that

            9  standard might have been.

           10            And, further, I would note that the other

           11  guys, if you will, in terms of the opposing experts,

           12  did not appear to make adjustments for the depleted

           13  condition of the river, particularly for trips that

           14  went through or in Segment 6; and yet they did.  The

           15  trips did go through there, some of them passing the

           16  dams on conditions that were clearly at decreased flow

           17  than what would have been there otherwise.

           18            So to summarize the historical accounts, I

           19  counted 31 trips.  I'm counting each of the Day

           20  brothers' as an individual trip.  Only two of those

           21  were unsuccessful; that being the Hayden trip and the

           22  U.S. Reclamation Service guys who had a bunch of guys

           23  in canoes and found hitting a rock and almost tipping

           24  over being too much for them, and they stopped their

           25  trip and came out via wagon, I think it was.
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            1      Q.    And, Jon, earlier you said that you thought

            2  the unsuccessful part of the Hayden trip probably

            3  occurred in Segment 1 or higher?

            4      A.    That's right.

            5      Q.    So, therefore, you would really only have one

            6  unsuccessful account?

            7      A.    In the segments that we're considering to

            8  be -- that we're arguing for navigability, yes, only

            9  one.

           10      Q.    Okay.

           11      A.    And then there's 4 of those 31 where we don't

           12  have sufficient information.  It's my opinion that they

           13  probably were successful trips or we would have heard

           14  about them; but we don't have information, so I don't

           15  count those.  Any way you slice or dice it, most of the

           16  trips, the majority of the trips were successful; and

           17  that's in contrast to testimony we heard where people

           18  would say most of the trips were failures.  From a

           19  boatman's definition, a vast majority of trips were

           20  successful.

           21            I didn't include any flood accounts.  The

           22  kinds of boats that occurred in these historical

           23  accounts included canoes, flatboats, canvas boats,

           24  skiffs, whatever's meant by that term.  Most of the

           25  trips were in the downstream direction.  There were a
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            1  few where they were staying static or moving upstream.

            2  Not a one did we account any -- or anybody said, oh, my

            3  goodness, there's a beaver dam out there and that

            4  created a hiccup in our trip; similar with braiding,

            5  sand bars, sandy bottoms, rocky bottoms.  None of those

            6  kinds of things were noted as being trip stoppers or

            7  causes of failures.

            8      Q.    The word skiff appears in a number of the

            9  accounts.  Do you have any idea what that word means

           10  across the accounts or in any one particular account?

           11      A.    You said skiff?

           12      Q.    Skiff.

           13      A.    Okay.  The term skiff has a specific meaning.

           14  I think students of historical boating, like

           15  Dr. Newell, I think gave a good answer to that.  But I

           16  think commonly skiff is just a word for boat.

           17            And, for instance, you know, I do -- I have

           18  canoes and kayaks and rafts in my personal livery, and

           19  quite often friends of mine will say, "Oh, you're out

           20  in your kayak."  And, no, I was in my canoe.  And they

           21  go "Huh?"

           22            So to them, there's no distinction; and I

           23  think the same kind of thing happens with the word

           24  skiff.  It just means a small boat, generally, and it

           25  could be used to describe a number of varieties of
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            1  things that might be rowboats or canoes or flatboats.

            2            The historical record includes instances of

            3  trade and certainly a lot of travel, and it occurred

            4  throughout the year.  It was not just during the high

            5  flow season.  In fact, the most frequent, if you're

            6  just counting the numbers of trips, were recorded in

            7  June, which surprised me a little bit the first time we

            8  tallied these up a long time ago.  I would have

            9  expected to see more in the wet season of the year.

           10  But, in fact, if you go out to the river, usually the

           11  conditions are quite boatable in those hot months, and

           12  that's when they occurred in the record, at least the

           13  ones we have record of.

           14      Q.    Is it possible that people decided to go out

           15  and check out a cooler river during the hotter time of

           16  the year, just for purposes of the climate?

           17      A.    You know, I don't know that, in any single

           18  account, I don't recall anyone who said we went out

           19  because it was hot out and we thought it would be a

           20  good time to be on the river.  It wouldn't surprise me

           21  if that were part of the motivation of the Ensign and

           22  Scott trip or the Thorpe and Crawford trip, but we

           23  don't know that.

           24      Q.    For example, the Hayden account took place in

           25  May or June; is that right?
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            1      A.    Yeah, which is an interesting time of year

            2  for them to propose that they were going to go up and

            3  try floating logs.  If any of those folks had any

            4  familiarity with the river, they would have known that

            5  that was probably the least likely time to be able to

            6  float logs, just because flows are typically seasonally

            7  low.

            8      Q.    If you get up to Fort Apache in May or June,

            9  it's a significantly cooler climate that time of year,

           10  right?

           11      A.    It's cooler than Phoenix, yeah.  And taking

           12  that trip up there in January or February would require

           13  maybe an extra pair of socks and a few other things.

           14            So we are at long last finished with

           15  historical boating, at least until the other folks get

           16  a chance to ask questions, and we're going to move into

           17  the modern boating and what its relevance is to making

           18  determinations of navigability.

           19      Q.    And we're on Slide 52.

           20      A.    We were, and I just turned to 53.

           21            So there are some areas of consensus, and I

           22  think it's important to note those in a rebuttal.  It's

           23  not all disagreement.  In fact, I would say overall

           24  there's -- between the technical experts, I think

           25  there's a lot of agreement on the facts and less
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            1  agreement on the interpretation of those facts, just

            2  across the case.

            3            In this area specifically, modern boating,

            4  that these areas of consensus, I think everyone agrees

            5  that modern boating does occur and that modern boating

            6  occurs when it occurs on different segments.  They

            7  aren't necessarily at the same time.  And I think

            8  everyone agrees on the types of boats that you

            9  typically see out there.

           10            There is a disagreement primarily around the

           11  subject of are modern boats meaningfully similar to

           12  historical boats, and the subtext or the context of

           13  that question is that do modern boats allow boating in

           14  reaches that could not have been boated by historical

           15  boats?  And I think that's where we see most of our

           16  disagreement.

           17            And that latter question I believe is the

           18  question that the Montana court, the PPL court, however

           19  you want to refer to that, was asking when they were

           20  asking this question about meaningfully similar, is

           21  does it allow boating in areas that could not have been

           22  boated in the past.

           23      Q.    Jon, while we're talking about that, let's

           24  read the exact language from the PPL Montana case so we

           25  have some context.  And this is PPL Montana v. Montana,
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            1  132 Supreme Court 1215, and I'm on pin site 1232.

            2  Excuse me, 1233.  And I'll read starting with the word

            3  "Evidence."  Do you see that, Jon?

            4      A.    "Evidence of present-day use"?

            5      Q.    Yes.

            6      A.    Okay.

            7      Q.    So this is the Supreme Court on meaningfully

            8  similar.

            9            "Evidence of present-day use may be

           10  considered to the extent it informs historical

           11  determination whether the river segment was susceptible

           12  of use for commercial navigation at the time of

           13  statehood.  For the susceptibility analysis, it must be

           14  determined whether trade and travel could have been

           15  conducted 'in the customary modes of trade and travel

           16  on water,' over the relevant river segment in its

           17  natural and ordinary condition.  At a minimum,

           18  therefore, the party seeking to use present-day

           19  evidence for title purposes must show:  (1) the

           20  watercraft are meaningfully similar to those in

           21  customary use for trade and travel at the time of

           22  statehood; and (2) the river's poststatehood condition

           23  is not materially different from its physical condition

           24  at statehood."

           25            And I'll skip down to "If modern watercraft
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            1  permit navigability where the historical watercraft

            2  would not, or if the river has changed in ways that

            3  substantially improve its navigability, then the

            4  evidence of present-day use has little or no bearing on

            5  navigability at statehood."

            6            Did I read that correctly?

            7      A.    Yes, you did.

            8      Q.    So is that the context with which we are

            9  going to look at meaningfully similar and respond to

           10  some criticisms?

           11      A.    Yes, it is.

           12      Q.    Okay.

           13      A.    And a couple of things in there that stood

           14  out to me.  One is in the first line.  The Court says

           15  that evidence of present-day use may be considered.  So

           16  they do not uniformly rule out, but they do the use of

           17  evidence of modern day boating.  So they don't rule it

           18  out.

           19            And then they say that watercraft are

           20  meaningfully similar.  They don't say that it's the

           21  same, which would make the discussion a little less --

           22  a little more easy to apply.

           23            And then in terms of the river condition,

           24  they say it's -- they don't say it's identical.  They

           25  say it's not materially different, materially
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            1  different; or the river has changed in ways that

            2  substantially improve its navigability.

            3            So they've put some qualifiers on those

            4  standards that they outlined in there, and that's the

            5  context in which I tried to look at this line of

            6  evidence.

            7      Q.    So when they said meaningfully similar and

            8  did not say the same, do you take that to mean that you

            9  do not have to show that the exact same type of boats

           10  that were used in the historical period are being used

           11  today?

           12      A.    Exactly.

           13      Q.    Okay.  So, rather, you can show that similar

           14  types of boats, and based on criteria that you're going

           15  to talk about, similar types of boats are used today

           16  that were used at Arizona's statehood?

           17      A.    Yes.

           18            So parsing this out a little bit, this

           19  discussion of modern boating, an area of agreement that

           20  we seem to all -- it seems to me we agree on, is that

           21  what kind of boating -- does modern boating occur.

           22            In Segment 1 the White Mountain Apache Tribe

           23  at least does not allow boating on that river by any of

           24  the commercial outfits.  I understand, from talking to

           25  Alex Mickel, that that's something they've considered
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            1  in the past and may consider again in the future, but

            2  currently opportunities to boat that are limited by the

            3  tribe, for whatever their reasons are.

            4            Segment 2 has boating year-round.  Most of

            5  the boating occurs in the spring, but it's important to

            6  recognize that that boating that goes on up there in

            7  Segment 2 and 3 is limited by the U.S. Forest Service.

            8  And the reason they limit it is because they don't want

            9  to overuse the river, which, in essence, if they didn't

           10  put those limits on there, we would see a lot more

           11  boating out there than we do currently.  So it's a

           12  relatively tough permit to get, and yet still they

           13  have, I believe, over a thousand boaters that do it on

           14  an annual basis.  And I went through the specific

           15  numbers in my direct testimony.

           16      Q.    Do you know if the commercial operators are

           17  also limited in their amount of boats that they can use

           18  during a season?

           19      A.    I don't recall that specifically.  I think

           20  Alex Mickel testified to that.  I don't recall many.

           21            Also in Segment 2, the White Mountain Apache

           22  Tribe currently has some limits.  This is something

           23  that's new to their website recently.  I've never seen

           24  it in the past, that they don't allow open canoes.

           25  Although, they do allow whitewater class boats, which
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            1  would include whitewater canoes.  So I'm not quite sure

            2  what that means.  Never stopped to ask them about it.

            3            So there's -- part of the reason we don't see

            4  some kinds of boats out there is because of

            5  restrictions that the owners of the river right have

            6  put on the use, and they maintain and control the road

            7  and that people use for access for the day trip up on

            8  Segment 2.

            9      Q.    Does that restriction talk about wooden boats

           10  at all; does it restrict wooden boats?

           11      A.    It does not.

           12      Q.    Okay.  So you could have a wooden whitewater

           13  outfitted boat, and that would be allowed per the

           14  restriction?

           15      A.    Theoretically, yes.

           16      Q.    Okay.  And we know that that segment was

           17  boated in a wooden boat by Logan and then further down

           18  by others?

           19      A.    That's correct.

           20            Let me think about that.  So certainly

           21  Mr. Logan, and that's the only one that comes to mind

           22  right now for Segment 2, 3 that's -- well, Segment 2

           23  that's permitted by the White Mountain Apache Tribe.

           24  And if there's another one in there, it's escaping my

           25  memory right now.
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            1            So Segment 3, like Segment 2, boating occurs

            2  year-round.  Most of it's during the spring runoff.  I

            3  think that you'll find, if you go out there and sit by

            4  the river, you'll see boaters going down there

            5  throughout the year.

            6            I know personally I've done it at as low as

            7  188 cfs.  I've talked to Game & Fish folks who have

            8  been down there as low as 90 cfs.  So it happens.  But

            9  the lower the flow rates go, as you heard from Alex

           10  Mickel and Tyler Williams, the rockier it gets and the

           11  more things you need to go around.  Yet, at the same

           12  time, the flow velocity decreases significantly, so

           13  it's easy to get around things or stop your boat and

           14  back up and work around obstacles.

           15            Segment 4 is underneath the reservoirs.  It's

           16  not in its natural condition.

           17            And Segment 5 we'll talk about in a fair

           18  amount of detail.  There's a lot of recreational

           19  boating.  Some of it's commercial, commercial

           20  recreation that goes on there, and it's primarily

           21  occurring when the reservoirs are releasing flow and

           22  subject to the downstream demands and whatever

           23  agreements are in place that govern those releases.

           24  But, as you'll find, there are occasional folks that

           25  are out there.
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            1            When I took my trip at low water, I believe

            2  it was 8 cfs, I was not the only boat on the river.  I

            3  actually saw a large rubber raft out there.  And at one

            4  other time when I was out at, I believe, 90 cfs, I saw

            5  a flatboat with a motor down above the confluence of

            6  the Salt and the Verde puttering around out there.  So

            7  you do see some other boats at different times of the

            8  year.

            9            And on Segment 6, Segment 6 is not in a

           10  similar condition to its historical condition today,

           11  and the only time we see water in it is either effluent

           12  releases or during floods.  And you will see people

           13  boating on the effluent releases and occasionally some

           14  people boating during floods, but, again, the

           15  conditions there change materially.

           16            We move to Slide 55.  I think there's pretty

           17  good agreement on the common boat types.  We do see

           18  rubber rafts used primarily in Segment 2, 3 and 5, and

           19  potentially used in 6.

           20      Q.    Jon, let me stop you for a second.  I want to

           21  go back to something you said about Slide 54.  You said

           22  the conditions on Segment 6 are changed materially?

           23      A.    Yes.

           24      Q.    Okay.  Do you mean the conditions today or

           25  the conditions when boating occurred in Segment 6 from
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            1  the historical record, which began after the river was

            2  diverted?

            3      A.    Well, I'm not sure I understand your

            4  question.

            5      Q.    Let me rephrase.

            6            Some of the historical accounts we have

            7  occurred in Segment 6 after the river had been

            8  depleted, to some degree.  Would you characterize the

            9  river during the time when those historical accounts

           10  happened as materially different than what the natural

           11  condition of the river would have been?

           12      A.    Yeah, my statement, in its entirety, I was

           13  completely talking about the river condition today, as

           14  we look out the window and we look over in that

           15  direction, what the river condition is today versus

           16  what it was in its ordinary and natural condition.

           17            In terms of the historical trips that we've

           18  just spent a half a day talking about, I would say

           19  those trips occurred on a river that was somewhat to

           20  very depleted flow conditions; but from the

           21  descriptions of the river, it was materially in the

           22  same physical condition as that existed prior to 1860,

           23  based on my reading of the record and the information

           24  that we have.

           25      Q.    So we're back to Slide 55.
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            1      A.    We are.

            2            So the common boat types, we've got rafts,

            3  hard shell and inflatable kayaks, again, in Segments 1

            4  through 3, when they can get permits to go in 1,

            5  primarily in 2 and 3 and 5, and to some degree, as I

            6  mentioned in 6, as well as canoes.

            7            In Segment 5 we see a variety of other boats,

            8  primarily because they're easier, closer to town; and

            9  you see a distinct difference in the character of the

           10  river in Segment 5 and 6 than you do in the upper parts

           11  of the river.  And so we see some other boats, like the

           12  Maricopa County Sheriff's Department uses a jet boat

           13  and an air boat.  Occasionally you see some rowboats in

           14  there, some dories and some small motor boats, as I

           15  just mentioned.  So there's a wider variety that go on

           16  there, primarily because people have easier access to

           17  get in and out, not only to the put-ins, but to places

           18  along the river where you can take shorter trips.

           19            And, again, Segment 4 is under the

           20  reservoirs, and lots of different boats go on there,

           21  but, again, it's -- the character of the reservoir are

           22  much different than a flowing river.

           23            And so this is where we get to, on Slide 56,

           24  some of the areas of disagreement.  There's very little

           25  consensus, from what I've heard over the course of the
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            1  testimony, but I think in trying to work towards a

            2  consensus position, one, it's important to make sure

            3  that we're constantly making apples to apples

            4  comparisons.

            5            So I heard some testimony saying, well, an

            6  expert, I think Dr. Newell, said that he had looked at

            7  kayaks and compared them to the types of boats that he

            8  was talking about, wooden boats that are large, and

            9  said, no, they're not materially or meaningfully

           10  similar.

           11            Well, I would agree on that, that kayaks are

           12  materially different than boats that can carry 15 tons,

           13  and they're made of different materials, and they draw

           14  differently, they handle differently.

           15            A more reasonable comparison would be to say,

           16  well, what kayaks existed as of the time of statehood,

           17  and how are they materially -- meaningfully similar to

           18  the kayaks that exist today; or, similarly, with

           19  canoes, we need to look at the same kinds of canoes.

           20  So let's compare wood and canvas canoes of the time to

           21  wood and canvas canoes today or compare folding canoes

           22  or stretched canvas over a wire or wood frame to

           23  similar folding boats that are available today.

           24            Also, there's some factual errors that I'll

           25  clean up here, and we'll talk about them in the next
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            1  couple of slides.  And I think it's also important to

            2  listen to folks' own testimony, and what I heard is we

            3  had a number of experts disqualify themselves as

            4  experts in the area of both historic and modern

            5  boating, and yet offered testimony on whether things

            6  were meaningfully similar or not.

            7      Q.    So based on what you heard in testimony and

            8  in the evidence that you've reviewed, who do you think

            9  are the people that are qualified to talk about

           10  meaningfully similar boats?

           11      A.    Based on self-disqualifying, only Dr. Newell

           12  admitted to being an expert in historical boating and

           13  familiar with modern recreational boating.

           14      Q.    Okay.

           15                 MR. SPARKS:  Counsel, I think your mike

           16  is off now.

           17                 MR. SLADE:  No.

           18                 MR. SPARKS:  No?

           19  BY MR. SLADE:

           20      Q.    And what about the experts that the State

           21  Land Department presented?

           22      A.    Well, we had Brad Dimock, who would qualify

           23  as an expert in both.  He's built replica boats that

           24  were used in Arizona, replicas of boats that were used

           25  in Arizona on Arizona rivers and used them on the Salt
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            1  River.  Certainly him.  Alex Mickel also admitted to

            2  being an expert in modern boating, and certainly

            3  running a commercial modern boating outfit would

            4  qualify him, and also being familiar with different

            5  types of historical boats; as well as Tyler Williams,

            6  who is primarily a recreational, modern recreational

            7  boating, so...

            8      Q.    And yourself?

            9      A.    And myself.  I would call myself an expert in

           10  both.

           11            So let's talk about what it means to be

           12  meaningfully similar.  As I stated earlier, when we

           13  were reading the Montana Court's opinion, it does not

           14  mean exactly the same.  I think if the Court had meant

           15  only the exact same types of boats can be considered,

           16  they would have said exactly the same and not

           17  meaningfully similar.

           18            Meaningfully similar, to me, I think the

           19  common definition of that would be that it does not

           20  mean it's exactly the same, or that there may be some

           21  differences, but they're just not materially different.

           22            And, primarily, I think the Court was driving

           23  down to find out can you boat now where you could not

           24  then.  And I think that's, of course, an interesting

           25  question.  The Supreme Court addressed it, so that
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            1  makes it interesting on its own face.  But thinking

            2  about how that applies to, for instance, our opinions,

            3  the State's opinions, on what rivers they're pursuing

            4  claims on and what segments of rivers they're pursuing

            5  claims on, I would put Segment 1 in that category.

            6            How Mr. Logan got his wooden boat through

            7  Segment 1 is a testimony to his hardiness and

            8  perseverance.  We don't see that repeated.  And, in

            9  fact, we don't see that repeated much in the modern

           10  record.  But I think this is primarily talking about,

           11  what I interpret the Court's language here and their

           12  direction, as a boater and someone who's looked at

           13  literally all of the stream segments in Arizona of all

           14  rivers in some respect, is that there are rivers that

           15  you can get a modern boat down, and the materials, the

           16  durability, and the design of those are different

           17  substantially than what existed in 1912 and the years

           18  prior.

           19            And I think that would make -- if we were

           20  using the standard of modern boats solely, then I think

           21  we would have arguments about the Black River, the

           22  White River, East Verde, Burro Creek, rivers where

           23  people do go out and boat.  But they have a very unique

           24  set of skills and they have boats that are very durable

           25  and they tend to be young and bold.  But those are
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            1  different.  They're very steep, they're narrow, and

            2  they have vertical dropoffs.  Fossil Creek would be

            3  another example of that, none of which we're making

            4  claims of navigability on, "we" the State.

            5            And I agree completely with those decisions,

            6  because that case, modern materials, modern boat types

            7  allow boating in a place where historic boats did not

            8  go.

            9      Q.    So if I hear you correctly, you would agree

           10  that there are certainly some rivers and streams in

           11  Arizona where the modern boat materials allow boating,

           12  where historic boats could not have gone?

           13      A.    That's correct.

           14      Q.    But those rivers do not include, from the

           15  State's perspective and yours, the Gila, the Verde and

           16  the Salt?

           17      A.    With the exception of Segment 1 of the Salt

           18  and I think we called it Segment 0 on the Verde.

           19      Q.    And is that consistent with what Tyler

           20  Williams talked about?

           21      A.    Yes.  If you've read Tyler Williams' book,

           22  where he talks about different paddling rivers, he'll

           23  talk about the types of boats used on some of these

           24  creek -- they call it creek boating, is what they call

           25  it.  Again, they're a different style of boat,
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            1  different materials, different skill sets.

            2      Q.    And is that -- recently, I believe, Salt

            3  River submitted an exhibit, and it's C054 Part C, and

            4  it's an article entitled "Up a creek, with a paddle:

            5  Desert kayakers chase the water," and it's a document

            6  that was published in the Republican article, published

            7  4-29 of this year.  Have you had a chance to review

            8  that?

            9      A.    I did.

           10      Q.    Is what we're talking consistent with what

           11  that article talks about, where some streams can be

           12  boated at very short periods during the year by modern

           13  watercraft?

           14      A.    I think that brings in a different element.

           15  I primarily have been talking about the types of boats

           16  that allow you to paddle those types of streams when

           17  conditions are right.

           18            What you're bringing up is a very important

           19  point; is that those conditions are often quite brief

           20  in duration.  And I think that gets to another thing

           21  that the Montana Court is saying about not so brief

           22  that it wasn't economically feasible.

           23            So if you're trying to catch the flow on the

           24  East Verde River, for instance, you need to kind of be

           25  in position, ready with a boat, ready to get out there.
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            1  And, in fact, I think that article describes it as they

            2  went out there when they were ready, and when they got

            3  there, the river had already receded, and they kind of

            4  said, "Well, I guess we'll just go boat the Verde,"

            5  because they knew they could do it at pretty much any

            6  time.  They didn't have to catch the flow like they do

            7  on the East Verde.  Yeah.

            8            So the materials question is really whether

            9  the modern materials allow boating in places where it

           10  could not occur around the time of statehood.  And I

           11  think that's one of the key important things about why

           12  these historical accounts, even though they're not

           13  repeated many, many times, to the standard of

           14  Dr. Newell, for instance, are very important, because

           15  they say, look, here is somebody who went out and

           16  boated this and boated it successfully.  They started

           17  and ended their trip.

           18            So they're in places boating that people

           19  don't boat today.  So we're not looking at cases where

           20  we only have records of modern boating.  It's the

           21  modern boating is in places where we do have historical

           22  records of some kinds of boating.  And so that gives

           23  that kind of overlap that I think answers the Supreme

           24  Court's question about are you taking these boats in

           25  places that couldn't go before.
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            1            So there are different aspects of what

            2  meaningfully similar could mean.  When you think about

            3  the boats, you can think about it's of similar types.

            4  Again we're trying to make apples to apples

            5  comparisons.  So what's the purpose of a boat is it

            6  carries people and load.  So the purpose of boats, in

            7  general, is unchanged.  That is meaningfully similar.

            8  In fact, it's the same.  We carry people, we carry

            9  material in a boat, and that the purpose is unchanged.

           10      Q.    So there were boats built in the historical

           11  times for the purpose of carrying people and load, and

           12  boats that are used on the Salt today are also built

           13  for the purpose of carrying people and load; is that --

           14      A.    Yeah, I don't think the boat really cares

           15  whether you have a sack of mail or whether you have a

           16  sack of food.  It's carrying stuff, so...

           17            The design of the boats, there have been some

           18  performance improvements, like there's been in most

           19  aspects of our life, that modern stuff is sometimes

           20  better than the older stuff.  So there have been some

           21  performance improvements, but there's no substantive

           22  change there.

           23            If you -- and I think Brad Dimock and Alex

           24  Mickel both made this comment too, is you look at a

           25  picture of an old canoe and you don't go what the heck
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            1  is that thing.  You put it next to a picture of a

            2  modern boat and you go, oh, yeah, those are both

            3  canoes, particularly if you're familiar with canoes or

            4  other kinds of boats, and the boats look about the

            5  same.

            6            So, you know, there are slight differences,

            7  depending on what your use is, but there is such a wide

            8  variety of boats, not only going back to 1912, but in

            9  all the decades and centuries prior to that, a huge

           10  variety, just as there are today; but, basically, boats

           11  are boats, and they look about the same in terms of

           12  their overall design.

           13      Q.    And back at statehood, were canoes and other

           14  wooden boats designed to deal with rapids?

           15      A.    Oh, yeah.

           16      Q.    So that design existed?

           17      A.    Oh, yeah.  In fact, canoes were designed to

           18  go on shallow, rocky rivers.  They can be used in other

           19  places, but that was their point, was to be

           20  maneuverable and to carry loads down fast-moving or

           21  slow-moving rocky and shallow rivers.

           22            So we've heard some testimony about the

           23  weight of boats; that, in fact, the Court, the Supreme

           24  Court, said modern, lightweight boats.  And I think

           25  there's some confusion on the point of whether modern
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            1  boats are necessarily lighter than historic boats.  So

            2  my opinion is that there's no meaningful difference in

            3  the weights of boats.  The differences in weights, be

            4  they more or less, don't make a difference into whether

            5  the boats can be used or not.  The load is what's going

            6  to make the biggest difference in the draw of a boat

            7  and its performance.

            8            Certainly, as I've testified before, my

            9  direct testimony, there is some change in the

           10  durability.  It depends on the materials.  If you're

           11  comparing plastic canoes to wood canoes, in general,

           12  plastic boats are a lot more durable.  Not all modern

           13  materials are more durable than historic materials.

           14  For instance, Kevlar canoes are very vulnerable to

           15  damage.  They're lightweight.  That's why people are

           16  using Kevlar.  But they're not really appropriate for

           17  rocky, shallow rivers.

           18            The draw, I would say there's been really no

           19  substantive change if the design hasn't changed much.

           20  It's really a function of the load.  And I think

           21  Dr. Newell testified, and I agree, that at most, you

           22  see an inch or so difference in draw because of

           23  materials, and I would say that's in extreme cases,

           24  when comparing similar boats of similar size.  The

           25  difference in historic and modern boat weights, up or
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            1  down, as you'll see in a minute, is, generally, we're

            2  talking about pounds or maybe tens of pounds when

            3  you're comparing apples to apples and similar kinds of

            4  boats.  But, really, the difference in what draw

            5  there's going to be is in how much load.  And the laws

            6  of gravity haven't changed since 1912, so there's

            7  really no change there.  So a hundred pounds in 1912 is

            8  a hundred pounds today and a thousand pounds then is a

            9  thousand pounds today.  That pull is going to be the

           10  same, and it's going to basically lead to the same

           11  amount of draw given the other similarities.

           12      Q.    And I know we'll talk a little more about

           13  weight later on, but you have to understand the weight

           14  of a boat to understand the draw of the boat; would you

           15  agree?

           16      A.    Say that again?

           17      Q.    You have to understand the weight of a boat

           18  to understand how much it will draw in the water, in

           19  addition to the design?

           20      A.    Like I said, I don't believe that the weight

           21  of the boat per se.  So if you're asking me the weight

           22  of a wood and canvas canoe from 1912 versus the weight

           23  of a wood and canvas from today, I don't think there's

           24  any difference.  I think they're about the same.  So it

           25  wouldn't make any difference in its draw.
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            1            What's going to make the biggest difference

            2  in the draw is the design of the boat; is it narrower,

            3  is it shorter, what's its footprint in the water.

            4            Draw is about displacement, and so how much

            5  water does it displace.  When you're displacing the

            6  same amount of water and your boat weight is similar,

            7  it's going to be about the same.  The difference comes

            8  is how much weight you're putting into that boat.

            9            So let's look in a little more detail, unpack

           10  this a little bit more and think about design.

           11            So here's some pictures of rubber rafts from

           12  prestatehood time periods and canoes, wood and canvas

           13  canoes in the lower left.  And these are slides that I

           14  produced previously, and I think they're just as

           15  relevant.

           16            I would -- other than the fact that they're

           17  labeled as the -- in the lower left-hand corner here,

           18  the fact this is a 2014 Old Town wood canoe and this is

           19  a wood and canvas canoe and this is a wood and canvas

           20  canoe, I would defy you, if I took the labels off, to

           21  tell me which one is old and which one is new.  They're

           22  basically the same materials.  So they look about the

           23  same.  Are they meaningfully similar?  I would say most

           24  people couldn't tell them apart.

           25      Q.    Functionality also meaningfully similar?
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            1      A.    Yeah.  They're used for putting people and

            2  stuff in and going down rivers.

            3            Again, the difference between rubber boats

            4  and newer boats -- and, really, the rubber boats are

            5  really not an important part of my argument; but if you

            6  look at those pictures there, the design, the basic

            7  design, you know, they're ovals and they're made of

            8  rubber material.  So the design themselves haven't

            9  changed that much.

           10            And then you have specific boats that are

           11  made to be exactly what the historic boats, and that's

           12  the case with the Edith, which Brad Dimock constructed

           13  to be a replica of the Kolb brothers' boat that they

           14  took down Grand Canyon in 1911.

           15      Q.    And, Jon, let's pause here on Slide 58.  The

           16  Logan trip, where he built the boat, do you recall --

           17  and he started in Segment 1 and traveled down or

           18  actually started at the White River and traveled down

           19  to Tempe, do you recall what he said about what his

           20  boat looked like?

           21      A.    I would have to go back and look.  It was a

           22  wooden boat.  He made it himself.  I believe it was

           23  decked to help keep the water out, and that's what I

           24  recollect about it.  In my mind, I pictured it being

           25  very similar to what you see Brad sitting in here.  It
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            1  was a rowboat.  Those are the details that I recall.

            2  But, again, that account has now been entered, and so

            3  that information is in the record.

            4            So Mr. Gookin makes the comparison saying,

            5  well, these are substantially different boats, and he's

            6  comparing a wood and canvas rigid canoe to a folding --

            7  what he called a canoe is actually a rowboat.  It has

            8  oars there.  But it's shaped like a canoe.

            9            And these are pretty different boats; one

           10  designed to have a rigid frame, and that would give it

           11  better performance in the water, more maneuverability,

           12  easier to steer, and the other was designed to be taken

           13  apart, packed up, and carried on down trail.  So they

           14  have very different functions and very different

           15  expectations.  So it's a little bit of an apples and

           16  oranges -- it is an apples and oranges comparison to

           17  compare the two.

           18            They're also propelled differently, one with

           19  oars and one with a single-bladed canoe paddle.  So

           20  they have different purposes and used on different

           21  sorts of situations, primarily on how you get the boat

           22  to the river and how you get it away from the river.

           23  But also point out, too, that these are the Kolb

           24  brothers in the Colorado River, and you've got four

           25  guys sitting in a boat, and, you know, that's a load
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            1  of, oh, probably close to a thousand pounds in a small

            2  folding canoe.

            3            There's some other points of confusion that

            4  Mr. Gookin had in his discussion of canoes.  He

            5  consistently mixes up the depth of the canoe with its

            6  draw.  In fact, he computed at one point that a draw of

            7  25 inches on a boat, in a loaded boat -- he goes

            8  through this in his report and then concludes that,

            9  well, you couldn't have ever carried that load because

           10  that was deeper than -- the draw was greater than the

           11  depth.

           12            In another case he's just confusing what the

           13  manufacturer of the Pinkerton boats described as the

           14  draw versus the depth of the boat.  The depth of the

           15  boat is the distance from the bottom of the boat to the

           16  top of the gunnels.  The draw of the boat is the amount

           17  of that boat that sits under the water surface, and

           18  that's a function of the weight that's in there.

           19            His computation saying, I believe it was, 500

           20  pounds comes up with a draw of 25 inches.  Again, the

           21  typical depth of a canoe is 13 inches.  Clearly, people

           22  don't carry more material than the depth of the boat.

           23  It would be under water at that point.

           24            And we heard from the experts, like Don

           25  Farmer and others, that carrying 500 pounds in a canoe
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            1  is not unusual, even for small canoes, and is routinely

            2  done on rivers like the Verde, for instance, and

            3  certainly would be capable of being used on the Salt in

            4  a similar manner.

            5            Similarly, he describes that a rowboat is

            6  used -- it generally has two people to navigate it, one

            7  to row and the other to steer.  That's simply not how

            8  rowboats are steered.  You steer a rowboat with a

            9  person using the paddle.  There are rowboats that have

           10  a rudder on them.  Whitehall boats is an example of

           11  that, and they're typically used in harbor areas; but,

           12  generally, rowboats are rowed by one person.

           13            Similarly, he says that Class II is the upper

           14  limit for canoes.  He's basing that on a Stantech

           15  report that was done for ANSAC.  That's incorrect.

           16  It's simply wrong.  I've showed you video, to the

           17  Commission, of myself in canoes at Class III.  The

           18  definition of the classes of rapids, I through V, are

           19  boatable.  That's why they're called I through V.  When

           20  a river becomes nonboatable, it's a VI.  So as soon as

           21  it's been done, and then it's dropped to -- the rapid

           22  would be dropped down to a V or lower.

           23      Q.    And, Jon, we have historical accounts through

           24  Segment 4 of canoes being used, and I believe you had

           25  suggested, based on your reconstruction of what might
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            1  have existed there for rapids, that there would have

            2  been some Class III rapids in that stretch?

            3      A.    Oh, yes.

            4      Q.    So canoes were historically used on a stretch

            5  that had Class III rapids?

            6      A.    Yes.

            7            There's also been some testimony from a

            8  variety of sources about the weights of boats being

            9  much lighter now.  So I went back and did a little work

           10  to document this, because that kind of surprised me to

           11  hear that.

           12            There's been a lot of discussion about

           13  birchbark canoes.  People are still making birchbark

           14  canoes.  Birchbark canoes were not really part of the

           15  Arizona historical record, I would suggest, because

           16  there's not a lot of birch in Arizona.

           17            However, if you look at the boats being made

           18  today and then, they weigh about the same.  And if you

           19  go back and look at the website barkcanoe.com, it's run

           20  by a guy named John Lindeman.  He builds these boats.

           21  I have had some discussions with John, and he said,

           22  "No, boats today, boats then weighed about the same,

           23  functioned about the same, used about the same."

           24            And then we heard some more testimony where

           25  these boats were described as being fragile.  So I went
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            1  and asked him and said, "Well, I'm having a hard time

            2  reconciling these descriptions of birchbark canoes

            3  being fragile with where they were used, because

            4  they're used on shallow, rocky rivers throughout the

            5  Northeast, where birch grows, and they were used by

            6  trappers and they were carrying loads and they had

            7  their traps and they had their other materials in

            8  there."  And asked him, "Well, are they fragile or are

            9  they durable?"

           10            And his response was, "Birchbark canoes, they

           11  were the car and truck of their day.  They were built

           12  for use on rocky rivers.  You needed to maintain them.

           13  You needed to take care.  Sometimes they leak, so you

           14  seal up the leaks.  You carry materials for that very

           15  purpose.  One of the advantages of birchbark canoes is

           16  you can sew up -- sew on a patch right through the

           17  bark, seal it with tar and other sticky stuff, cover it

           18  up and keep boating."

           19            So -- and I'll show you some pictures in a

           20  minute.  But, anyways, back to the issue of weight

           21  here.  Wooden canoes, again, if you look at

           22  wooden-canoes.com and I look at the specs, 14-foot EM

           23  White canoe, historical canoe from prior to 1910,

           24  weighs about 55 pounds.  If you look at a modern

           25  16-foot canoe, weighs about 76 pounds.  A 15-foot
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            1  historic canoe, the BN Morris canoe, weighed about

            2  60 pounds.

            3            So an addition of about a foot seems to be

            4  adding about 15 pounds.  So modern canoes, wooden

            5  canoes, historic wooden canoes weigh about the same.

            6  They're not substantively heavier or lighter in either

            7  direction.

            8            Similar kind of thing when you compare the

            9  wood and canvas canoes.  So a wooden canoe is all wood.

           10  A wood and canvas canoe is stretched canvas over wood,

           11  painted and sealed in other ways to help keep the water

           12  out, and both weigh about 75 pounds.  In fact, a

           13  16-foot canoe is a little bit heavier than the historic

           14  wood and canvas canoe they mentioned here.  So, again,

           15  not true that there's a significant difference.

           16            One place where we do see a reduction in

           17  weight in modern materials is in the canvas folding

           18  canoes.  In fact, they're not really using canvas

           19  anymore, and that's the primary difference, is that

           20  you're using, typically, pack boats.  And I think we

           21  asked some questions of Tyler Williams about pack

           22  boats.  I think one of the Commissioners was asking

           23  questions about that.  And they typically are lighter.

           24  It's probably because we're not as burley as we used to

           25  be as a species, and carrying lighter weights, I guess,
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            1  is better.

            2            There's some suggestion that the plastic

            3  canoes are significantly lighter.  My 16-foot Wenonah

            4  Rogue weighs 70 pounds.  Compare that to a wooden

            5  canoe, a 15-foot of 60 pounds, you know, those are in

            6  the same ballpark.  These are not substantive

            7  differences.

            8            Where you do see, there are ultralight modern

            9  canoes, like Kevlar is a material that's used.  Wenonah

           10  makes a number of canoes out of Kevlar.  I've seen some

           11  of these are the river, on the Verde River, and kind of

           12  chuckled, because their boat was going to look a lot

           13  different taking it down there.  They're just not --

           14  they're meant for flat water and they're meant to be

           15  light and fast and ease in portage, and they're

           16  weren't -- they're not really built for it.  But those

           17  are substantively lighter.

           18      Q.    So there are modern boats that are

           19  lightweight relative to the amount of boats that exist

           20  in the modern time?

           21      A.    Sure.

           22      Q.    Okay.  So when PPL Montana, the Supreme

           23  Court, talked about lightweight boats, is it your

           24  opinion they're talking about those particular -- a

           25  lightweight boats that might exist, like a Kevlar or
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            1  something else?

            2      A.    I think the Montana Court lacked information.

            3  I think there was a suggestion made to them that modern

            4  boats were lightweight and they were able to be used in

            5  places where historic boats weren't used.  And the

            6  State of Montana didn't bring forth any information

            7  about that, and the Court is questioning, saying, well,

            8  we don't see that question being answered, and you

            9  should have.

           10      Q.    So the --

           11      A.    But they don't have the answer to whether

           12  things are lighter now, in general.  And, in fact, if

           13  you look, if you talk to actual boaters, people with

           14  expertise in modern boating, you'll see that, no, they

           15  weigh about the same.

           16      Q.    So the boats that are used on Arizona rivers,

           17  and specifically the Salt, are not exclusively this

           18  light category of modern boats like Kevlar Ultra-light?

           19      A.    Correct.

           20      Q.    Okay.

           21      A.    Correct.

           22            And then there are no historic aluminum

           23  canoes.  Aluminum was around then, but they weren't

           24  really making boats out of them until after World

           25  War II and the airplane manufacturing places were
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            1  looking for some revenue, but those aren't

            2  substantively lighter either, and they're not that

            3  particularly durable either.  They can take getting

            4  banged, but they dent and they lose performance.

            5            So historic canoes are simply just not that

            6  much heavier.  Particularly the kind of differences

            7  that we're looking at pale in comparison to the load.

            8  So we're talking about pounds differences, and if, you

            9  know, it's 2, 3, 4, 5, maybe 10 pounds difference, is

           10  irrelevant compared to throwing 500 pounds of material

           11  in the canoe.  The fact that it's made of lighter or

           12  slightly heavier material doesn't give it significantly

           13  more or less draw.  And I think Dr. Newell was asked

           14  that question, and he thought that it was about an inch

           15  difference, at most.

           16      Q.    Do you recall if Dr. Newell presented any

           17  evidence on the comparison between modern weights of

           18  boats and historic weights of boats?

           19      A.    I don't recall that he did, certainly not

           20  small boats.

           21            Moving to Slide 61, there's been the

           22  assertion that -- and I've said this myself. -- that

           23  modern canoes are more durable than historic canoes, is

           24  the implied part that's not stated there.  And, really,

           25  a more correct way to say that is some modern canoes
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            1  are more durable than some historical canoes.

            2            Certainly the plastics, the Royalex canoes,

            3  you know, you can do a lot to those canoes that you

            4  could not do to a wood or canvas or a wood canoe or a

            5  birchbark.  You know, Mr. Gookin showed, I think, video

            6  or pictures or something of dropping them off of the

            7  roof of a multistory building, which is generally not

            8  their intended use, but typically you wouldn't do that

            9  with a wood canoe.

           10            On the water, however, modern wood and canvas

           11  canoes have about the same durability as historic wood

           12  and canvas canoes.  The difference is in epoxies or

           13  varnishes or whatnot.  We heard from Mr. Dimock that

           14  those make no substantive difference in their

           15  durability in terms of ability to withstand the rigors

           16  of a river.  There might be some differences in their

           17  ability to withstand weather or how they're stored.

           18            As I mentioned, Kevlar boats are lightweight,

           19  but they're not particularly durable, so they're not

           20  more durable than historic canoes.

           21            Fiberglass boats, I've heard a lot of

           22  discussion about fiberglass boats being especially

           23  durable.  That's just not true, and they're not really

           24  used that much today.  They tend to crack and they're

           25  difficult to repair.  So they're not particularly known
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            1  for durability.  I would not put them in that category

            2  of being more durable, and they're certainly less

            3  practical for an on-the-river type repair that you

            4  could have done with a wood and canvas or a canvas

            5  canoe or a wooden small boat, for that matter.

            6            Similarly with aluminum boats, you don't see

            7  them used that much on rivers.  You see them more

            8  fleets of rental boats or summer camps use them,

            9  because you can put a kid in there and they can bang

           10  into each other, and performance doesn't really matter

           11  a lot to them.  So in some respects they're durable,

           12  but as a downriver boat, not much difference.

           13            All this discussion of durability is really

           14  irrelevant, particularly, in Segments 5 and 6, because

           15  you really don't have the conditions there where

           16  durability is put to the test.  It's an easy segment of

           17  the river.  Both were easy segments of the river.  What

           18  riffles are there are commonly navigated by people with

           19  no experience.  I don't know of any instances of boat

           20  failures by impact, except perhaps in cases of extreme

           21  drunkenness or carelessness.

           22            Certainly historical boats were sufficiently

           23  durable for the Salt River.  So to suggest that there's

           24  an improvement in durability is not to say that they

           25  were not durable in the past.
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            1            And I showed you these slides.  These are

            2  repeats from my original presentation, and they're just

            3  offered to rebut the idea that boats, wooden boats,

            4  were just not used on shallow, rocky rivers; and that's

            5  exactly what they were designed for.

            6            These happen to be birchbark canoes.

            7  Birchbark canoes, if you read the literature about

            8  them, they were not made for dropping off buildings,

            9  but they were made for going down shallow, rocky

           10  rivers, and you see them do that.  This is a process

           11  called snubbing, where you use a pole to propel you, to

           12  keep yourself from going downriver faster.  You kind of

           13  stop yourself, slow yourself to move through the rapid

           14  gradually, and navigate your way down.

           15      Q.    Do you know if birchbark canoes were used

           16  throughout the Northeast and the North for the logging

           17  industry?

           18      A.    For logging?

           19      Q.    For the purposes of getting logs down rivers.

           20      A.    Well, they didn't carry logs downriver, but

           21  they would go down with the logs, in some cases, with

           22  birchbark canoes, yeah.

           23      Q.    And when --

           24      A.    Go ahead.

           25      Q.    Were they used in the trapping industry of
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            1  the Northeast?

            2      A.    Oh, yes, trapping, traveling.  Like I say,

            3  they were the car and automobile of the early

            4  development period of the Northeast in particular.

            5            And here's a cedar canvas canoe going

            6  upstream, again with a pole, and a fairly loaded boat

            7  in a very shallow, very rocky river.  And, again,

            8  that's what these boats were designed to do.  The

            9  inference or the direct statement that these old boats

           10  were not suitable for such rivers is just simply wrong

           11  and does not coincide with the record at all.

           12            So we tried to put our money where our mouth

           13  was here, if we move to Slide 64, and we took the Edith

           14  out.  And we not only took the Edith out, which is a

           15  replica of the Kolb brothers' 1911 boat, on Segment 5,

           16  we also took a Klepper out.  And this is a replica of

           17  the Klepper kayaks that were available also at the time

           18  of statehood.  And both boats made it down without any

           19  problem.

           20            And you can see that Mr. Dimock has taken his

           21  replica boat down the Grand Canyon.  Here you see him

           22  running a rapid -- I think that may be Horn Rapid in

           23  Grand Canyon. -- at a significant rate of flow, high

           24  velocities, big rocks, and those successfully navigated

           25  the river, multiple times now.
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            1            And just to remind you, on that trip that we

            2  took on Segment 5, we had loaded Brad's Edith with more

            3  than a thousand pounds of water and other weight.  We

            4  had no weight other than the boater in the Klepper, but

            5  they're made for multiday trips.  We also had a wood

            6  and fiberglass McKenzie replica from poststatehood, a

            7  number of other boats along as well.

            8            We were out on the water about four hours.

            9  We went from Saguaro Ranch down to just above Granite

           10  Reef Dam.  The flow rate was 653 cfs above the Verde

           11  confluence and about 746, we estimate, below the Verde

           12  confluence.  The median daily in there is about 405.

           13  So we're a little above the median annual daily flow,

           14  but below the median annual flow, which is 819 cfs on

           15  the Salt in Segment 5, and in Segment 6 it's 1,230.  So

           16  we went 12 miles, no problems.  Boat and boater arrived

           17  happy.

           18            So, again, just to draw a line on this, we

           19  heard a number of times that these historic boats were

           20  fragile because they were made of wood.  Some modern

           21  boats are more durable.  That does not mean or imply

           22  that all historical boats had no durability.  In fact,

           23  Brad Dimock testified that some of the old-growth wood

           24  that was available had fewer knots and was, in fact,

           25  better and was made of more material -- the basic
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            1  material was more durable.

            2            And I think I've said all these points

            3  already, so I won't repeat them.

            4            A word about boat crashes.  Mr. Gookin

            5  provided some pictures of some canoe and kayak

            6  disasters on the Upper Salt that came out of a U.S.

            7  Forest Service report.  I just would like to underscore

            8  one more time, the U.S. Forest Service is not an

            9  unbiased party in this debate.  And in other States'

           10  navigability cases that I've worked on, it's the State

           11  against the Federal Government, and the Federal

           12  Government's arguing against navigability.  They have a

           13  vested interest, so not exactly unbiased.  But,

           14  clearly, these are pictures that they say were from the

           15  Upper Salt.

           16            I would note in each case the river doesn't

           17  appear to be in flood or hard conditions, and in most

           18  cases where I see instances like this, these are

           19  careless boaters.  So if you take a canoe sideways into

           20  a rock, like you see on the lower left here, this

           21  aluminum canoe, that's what's called a wrap around this

           22  big boulder.  If you float sideways into one and you

           23  don't know how to high side and you tip over facing

           24  upstream, your boat will fill with water.  And that's

           25  one of the downfalls of these aluminum and fiberglass
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            1  canoes, is that they don't bend well and they'll break.

            2  And there you see that sitting there.

            3            The lower right here, where it says

            4  "Fiberglass Canoes," that's a kayak.  That's not a

            5  canoe.  And, again, fiberglass, not very durable and

            6  subject to breaking.

            7            But the fact that there's a boat crash or two

            8  or three does not mean that the river itself is not

            9  navigable.  If that were the case, if we go to

           10  Slide 67, the Mississippi River would not be navigable.

           11  The left picture here is a picture of a canoe that's

           12  been similarly wrapped from the Mississippi River.

           13  Somebody went probably sideways into an obstacle,

           14  wrapped around a rigid obstacle, and folded their boat

           15  in half, crashed out of it.  And then you see other

           16  larger boats that have had other kinds of problems.

           17            Crashes happen in lots of places.  Crashes

           18  happen on the U.S. 60, hopefully not tonight during our

           19  drive.  It doesn't mean the road is not drivable.  It

           20  just means somebody needed to be a better driver.

           21            Despite the fact that there were a few

           22  pictures on Slide 66 of some boat crashes, there have

           23  been hundreds or thousands of boats that made it

           24  successfully down this same segment of the river.  The

           25  vast majority of trips do not have these kinds of
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            1  problems.

            2            In talking about canoes, I feel compelled to

            3  say that Mr. Gookin, many, many times in his report and

            4  his testimony, stated something to the tune of Fuller

            5  said, and he cites this report by Stantech.  I am not

            6  Stantech.  I have never worked for Stantech as an

            7  employee.  What Stantech puts in their reports is their

            8  business.

            9            He's repeated this error more than 30 times

           10  in both his report and in his testimony.  The report

           11  that he's referencing was done for ANSAC, not for the

           12  Land Department.  It was not directly applicable to the

           13  Salt River.  In fact, I was not aware that this chapter

           14  was in that report.

           15            We were -- our firm worked with Stantech on

           16  other parts of this same report, but I was not aware

           17  that there was a historic boating component to that

           18  report until it was put out.  And it came out, in fact,

           19  years later, when we had the testimony or the hearing.

           20  We were preparing for the hearings and somebody said,

           21  oh, there's this aspect.

           22            So to attribute that to Fuller is -- I don't

           23  appreciate that, and it's inaccurate.  He implies that

           24  I've changed my mind about things, and, in fact, those

           25  were not my opinions.
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            1      Q.    Let's go back to that slide, though, Jon, and

            2  this is what Stantech did write, and they said -- and

            3  I'm reading starting with "The development."

            4            "The development of durable small boats -

            5  plastic, fiberglass and other modern types of canoes

            6  and kayaks, inflatable boats for single paddlers and

            7  for groups - all contributed to the rising popularity

            8  of river running in Arizona especially on rivers not

            9  previously considered boatable, or boatable only very

           10  rarely because of low water."

           11            Would you consider the Salt a river that

           12  wasn't previously considered boatable or boatable only

           13  very rarely because of low water?

           14      A.    No, not at all.

           15      Q.    Okay.  So this doesn't apply to the Salt

           16  River?

           17      A.    That particular statement, no.

           18            Again, these are not my words.  These are the

           19  words of someone else, and I disagree, and I think the

           20  record is clear.  The Salt River is boatable at low

           21  water.  It was boated in the past.

           22            Moving on to Slide 69, load and draw.  This

           23  time we'll move and talk -- we had a lot of discussion

           24  about draw and what that means.  Most of the boat's

           25  weight is in its load, not in the boat materials.  So
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            1  even if it's just a passenger in it, for instance, when

            2  I get into my canoe, and my canoe weighs nearly

            3  70 pounds, I will tell you that I weigh somewhat north

            4  of 70 pounds.  So most of the load is me, and similarly

            5  with my gear.  I'm pretty much commonly carrying more

            6  than 70 pounds of gear.  So what's causing the draw is

            7  not the boat so much as the load that's in it.

            8            The capacity is a function of the design.

            9  It's all about how much water it displaces.  So the

           10  wider and longer your boat is, the less -- in general,

           11  the less draw you're going to have for the same amount

           12  of weight.

           13            Again, the basic design of these boats hasn't

           14  changed significantly, and you see that in looking at

           15  the pictures of historic and modern boats.

           16            Can also be somewhat a function of -- draw

           17  can be somewhat a function of not only the load carried

           18  and the water displaced, but the design of the boat, as

           19  I mentioned, its length, width, section and depth, but

           20  also how you place the load in the boat.  Typically,

           21  you want to load your boat center load it, rather than

           22  front or back load it, and it helps prevent some of the

           23  plunging effect that we heard discussed in some detail

           24  during Dr. Newell's testimony in the last days of

           25  hearing.
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            1            There was also some discussion that the Hyra

            2  depths are some sort of a -- maybe a swimming pool sort

            3  of draw and they don't consider the conditions of the

            4  river.  So I went back and I reread the Hyra report,

            5  and I did not get that sense at all.  They talk about

            6  whitewater rivers and then they give their depths.  So

            7  while it is true that in a pond or a pool or flat

            8  water, you're going to experience less variability of

            9  draw, to say that that doesn't include that the Hyra

           10  standard is 6 inches for a canoe, for instance, means

           11  that it's always 6 inches only in flat water.

           12            And I think that we know that, because we

           13  heard from some boatman, some people who were qualified

           14  to speak about modern recreational boating and the kind

           15  of draw, particularly, again, Don Farmer, Brad Dimock,

           16  myself, Tyler Williams, and we recognize that small

           17  boats, 6 inches is a reasonable estimate of what a

           18  typical draw of a loaded small boat is.

           19      Q.    Jon, the Hyra standard is one of the factors

           20  that you used in making your determination about

           21  navigability; is that right?

           22      A.    Yes, it is.

           23      Q.    But it is only one factor.  Did you use other

           24  factors apart from Hyra?

           25      A.    The nice thing about the Hyra standard is
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            1  it's a document that's published, someone can go pull

            2  out of the library and say here's what somebody wrote

            3  down and published and presumably went through some

            4  kind of quality control, and it's a table that you can

            5  put in your report.

            6            I didn't need the Hyra report to tell me how

            7  much canoes draw or what kind of a river I can put my

            8  boat in.  I certainly don't pull out Hyra and say,

            9  "Well, it says 6 inches, and I think the river might

           10  only be 5 in some places.  I better not go."

           11            I think that you heard from the boaters that

           12  if the whole river were 6 inches deep, and I think I

           13  remember saying this myself, you probably wouldn't take

           14  a canoe out on it.  To get through a place where it's

           15  6 inches or less, I think we heard Don Farmer say he

           16  could take his loaded canoe through 2 inches of depth.

           17  If it's, say, getting around a shallow rock, there are

           18  techniques you can use in your boat to lean the boat,

           19  approach with velocity, other things to do to get

           20  around shallower depths than that.

           21            So I don't need the book to tell me those,

           22  but it was a convenient way to write down and say

           23  here's some standards that some folks have used, and we

           24  wrote that down in the original reports back in 1993

           25  for primarily that purpose, just to communicate what
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            1  others have said about boat depths.

            2      Q.    And Hyra talks about a 6-inch --

            3      A.    Boat draws.

            4      Q.    Hyra talks about a 6-inch standard for

            5  canoes; do you recall that?

            6      A.    Yes.

            7      Q.    As we'll get to later, were there any depths

            8  that you found, based on the cross sections and the

            9  flows that we'll talk about for median daily depths,

           10  that were 6 inches?

           11      A.    Not on the Salt River, no.

           12      Q.    Okay.  Was there anything that was below a

           13  foot?

           14      A.    Not at the range of the conditions that you

           15  just talked about, no.

           16      Q.    So we're not talking about using 6 inches for

           17  our standard?

           18      A.    That's correct.

           19            So what are the factors of the draw versus

           20  the operating depth.  We heard a lot of discussion

           21  about that.  And my reading of Hyra says that the way

           22  they're talking about draw is they were looking at the

           23  operation of a boat on such a river.  They were not

           24  talking about simple flat water conditions.  And that's

           25  consistent with my own experience.
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            1            So what are the factors?  You do have this

            2  plunging effect or forward acceleration.  I've heard it

            3  called different things in different cases, and it can

            4  be a factor of the boat length.  So the longer your

            5  boat, if it's a rigid boat, you're going to see more of

            6  that plunging factor.

            7            Boat design may have some impact in it as

            8  well.  Some boats are designed with what's called

            9  rocker.  Some boats are flexible, they're nonrigid,

           10  and so you get down to the bottom of a rapid and the

           11  boat is better able to avoid plunging deeper into the

           12  water.

           13            Some boats are designed with the bows flared

           14  to push off waves and to kind of part the water to

           15  minimize the amount of overflow.  Other boats are

           16  designed with decks so that the deck could be

           17  temporarily submerged and not take on water.

           18            It's also a function of the boat

           19  maneuverability.  So if you're, by virtue of the design

           20  of a boat, like a sweep scow might be, where you don't

           21  have a lot of turning ability, you might experience

           22  more of that plunging effect than if you have a highly

           23  maneuverable smaller boat.  You may be able to steer

           24  out of that and approach the bottom of the rapid

           25  differently.
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            1            The slope of the rapid itself is also a

            2  factor.  So if there's a great difference between --

            3  and I'm using my hands here. -- the slope of the rapid

            4  in the flat pool below, the steeper the rapid, the more

            5  likely you are to plunge deeper at the bottom.

            6            I believe there was some discussion saying

            7  that, well, that plunging effect would cause you to

            8  T-bone the boat on the bottom of the river, at the

            9  bottom of the rapid, because you would plunge beneath

           10  this 6 or 1 foot deep segment.  But the morphology of

           11  the pool and riffle system, because of the flow at the

           12  bottom of these riffles, it tends to be also deeper

           13  there.  So it's rare that you're going to come to the

           14  shallowest part of a cross section at the bottom of the

           15  riffle.

           16      Q.    So based on the depths that boats that could

           17  be used on the Salt require and your understanding of

           18  the geomorphology of the river and the size of the

           19  boats that are being used, would you expect that

           20  operating depths would be significantly more than the

           21  draws of the various boats that could be used on the

           22  Salt?

           23      A.    Not significantly.  I think that there --

           24  yeah, there is some plunging effect at the bottom of

           25  rapids; but my experience of actually being in a boat,
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            1  a rigid boat, taking it down the river through

            2  Segment 2, through Segment 3, through Segment 5, this

            3  was never an issue in terms of boating.  Never once did

            4  I plunge my boat beneath the water surface because of

            5  this effect.

            6      Q.    Was it an issue for the Edith trip where the

            7  Edith went down Segment 5 and the top of Segment 6?

            8      A.    Not at all; nor for the Klepper, which is

            9  longer and narrower.

           10                 MR. SLADE:  And, Mr. Chairman, I'm not

           11  sure if we might give Jody a five-minute break.

           12                 CHAIRMAN NOBLE:  Who?

           13                 Let's take five minutes, because we're

           14  quitting at 4:30.

           15                 (A recess was taken from 3:56 p.m. to

           16  4:01 p.m.)

           17                 CHAIRMAN NOBLE:  Mr. Slade?

           18                 MR. SLADE:  Ready.

           19                 CHAIRMAN NOBLE:  Mr. Fuller?

           20                 THE WITNESS:  I'm ready.

           21                 CHAIRMAN NOBLE:  Let the games begin.

           22  BY MR. SLADE:

           23      Q.    Jon, I think we're on Slide 70 or you were

           24  concluding that slide.

           25      A.    I don't think I have any more to say about
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            1  that.

            2      Q.    Okay.

            3      A.    Basically, I did not find plunging to be a

            4  factor for any of the segments of the Salt River that I

            5  have personally boated and certainly wasn't described

            6  in any of the historical accounts.

            7            So getting back to the question that the

            8  Court wants to know, the Supreme Court wants to know,

            9  is, do modern boats allow boating in segments that

           10  could not be boated by historic boats.

           11            So no is the simple answer.

           12            The segments in which people boated in the

           13  past were Segments 1 through 6.  What kinds of boats

           14  they used?  Small, low draft boats, primarily wooden,

           15  homemade.  What times of year do they boat?  They

           16  boated all year.  And that's very similar to what we

           17  see today.

           18            Historical boats were used then.  Modern

           19  boats are used now.  The modern boat materials make it

           20  somewhat easier, so you can be a little less skilled

           21  and a little more careless on the river and not have

           22  problems that you could in the past, so you need

           23  less boating and repair skills today.  But the same

           24  reaches are boated then as are now, in similar types of

           25  boats.
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            1            But that's not all we can learn from modern

            2  boating.  I think it's important.  One is that modern

            3  boats get us to the place so we can see what the river

            4  actually looks like.  It's particularly important in

            5  Segments 2 and 3, where I would say that we all agree

            6  that the river's in substantially the same condition,

            7  until you get to the backwater of Roosevelt, of course.

            8  So you can look at the river and say, well, this is

            9  what it's like; this is what the experience of being on

           10  this river is like.

           11            When it comes to answering the question of

           12  what are the typical depths of the river, what are the

           13  typical widths, is the river wide enough, is the river

           14  deep enough, the fact that you can take a modern boat

           15  out there and look at these things gives you the

           16  opportunity to observe firsthand, rather than relying

           17  on looking at an aerial photograph or reading what

           18  someone else might have said on a website describing

           19  their experience.

           20            You can also learn what the difference

           21  between high water conditions are on the river and low

           22  water conditions.  So a lot of the river guides, for

           23  instance, are -- the current river guides that are out

           24  there are written from the perspective of somebody

           25  trying to take a whitewater raft down at higher flow
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            1  conditions, rather than manual low water conditions.

            2            Going out at low water helps you look at

            3  where the obstacles are.  I think Dr. Mussetter, in his

            4  redirect this morning, made that observation about

            5  being on Segment 5 at 8 cfs allowed him to look at the

            6  river kind of underneath the river, if you will, and

            7  there's certainly some value at that, more so in

            8  looking at the river at normal low conditions than in

            9  abnormal low condition.

           10      Q.    And, Jon, I believe you testified earlier

           11  that most of the trips you found actually occurred at

           12  the low flow?

           13      A.    I would say a greater number of trips

           14  occurred in the months of typically low flow.

           15      Q.    June was the most common month?

           16      A.    Correct.

           17      Q.    So it would be important to see the river at

           18  June, as opposed to just looking at what the river

           19  guides say for rafting in February, March and April?

           20      A.    Yeah, for Segments 2 and 3.  We don't have

           21  much in the way of guides for other segments.

           22            You also get a chance to look at the nature

           23  of things that might be considered obstacles.  So

           24  there's been a lot of discussion that riffles are an

           25  obstacle to boating.  Well, the boaters would tell you
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            1  otherwise; that they're not.  That when you're on them,

            2  it's clear where the flow channels are, where you

            3  should go, what you should avoid.  Even first time down

            4  at low water, getting around them is straightforward.

            5            Similarly, we know that sand bars are not any

            6  kind of an obstacle that prevents any kind of boating,

            7  and you see what the nature of those bars might be,

            8  whether they're sand or gravel or cobble bars.  And in

            9  no case have I heard any boaters complaining, saying,

           10  "Well, this river is so braided I just didn't know

           11  which way to go" or one of the braid -- all of the

           12  braids were too shallow.

           13            The answer to your question is, I think we've

           14  heard some testimony saying, well, if the river splits

           15  in two, that means it's half as deep in both

           16  directions, right?  And that's simply not the case on

           17  the river.  In some cases the narrow thread that splits

           18  off is the deep one.  In other cases, it's not.  But in

           19  no case is it unclear about which way to go when you

           20  come up to a split in the river.

           21            Again, it gives you information about the

           22  nature of the things like beaver dams.  Are there

           23  beaver dams on Segments 1, 2 and 3?  None that I've

           24  seen.  2 and 3, I've boated through there.  I've never

           25  once talked to a boater or read a guide where somebody
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            1  said you better watch out for beaver dams on Segments 2

            2  and 3.  You don't see any on Segment 5, and the only

            3  place you see them in Segment 6 is down in the

            4  effluent-dominated reaches, where the river is in a

            5  substantively different condition, both from a flood

            6  perspective and from a normal low flow perspective in

            7  the size of the channel.  But it gives you a chance to

            8  look at those things and have firsthand knowledge of

            9  what this river is actually like from the seat of a

           10  boat.

           11      Q.    So, Jon, you've found over your 20 years of

           12  going down these rivers that there's a difference

           13  between theory about what the river might look like or

           14  how much water would be in a braid versus the reality

           15  of what the river actually does look like when you're

           16  in a boat?

           17      A.    Yes.

           18      Q.    And that difference is important for your

           19  assessment of navigability?

           20      A.    I think if you haven't seen the river, all of

           21  the river, you have no business rendering an opinion

           22  about what it looks like.  And I would suggest that the

           23  best way to determine whether a river is navigable is

           24  to sit in a boat and go down there and take a look at

           25  it.
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            1            I liken it to my wife was a teacher.  One of

            2  her former students is a professional NASCAR driver,

            3  and he was out at PIR and offered us a chance to ride,

            4  and now he teaches stock car driving or I forget what

            5  the kind of cars that they do, but he offered us a

            6  chance to go ride in it.

            7            And I've seen races on TV.  I've seen

            8  pictures of races.  I've heard descriptions of races.

            9  I tell you, it's a whole lot different sitting in just

           10  the passenger seat, going around at 150 miles an hour

           11  into the dark side of PIR than it looks like on TV.

           12  It's a very different experience, and I can only

           13  imagine that sitting in the driver's seat would be a

           14  much different experience as well.

           15            The same kind of thing.  Reading about what

           16  it looks like, what it's like to boat a river is very

           17  different than boating the river.

           18            That concludes my discussion of modern

           19  boating versus historical boating, and this is just a

           20  lovely picture to give us pause and take a deep breath

           21  and remember that life is beautiful.

           22            I want to transition now into the hydrology,

           23  and I'm trying to answer the question of what are the

           24  right flow rates to think about and when looking at the

           25  Salt River.  And to that end, I wrote a paper that I
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            1  think has been disclosed of Salt River rebuttal

            2  hydrology, I think it was called.  I don't know what

            3  exhibit number you placed on that.

            4      Q.    Let's pause there so we can get that in the

            5  record.

            6            The Salt River rebuttal hydrology that you

            7  wrote is in evidence as 6053 Part 396.

            8      A.    My objective in writing that was to flesh out

            9  in more detail for the technical experts what I was

           10  thinking, how I got to where I got to, hopefully so

           11  that we could spend a little less time talking about it

           12  here and give everyone a little more chance to digest

           13  that before I just started speaking about it.

           14      Q.    So you've disclosed everything, all the

           15  explanation regarding what you're going to talk about

           16  in your PowerPoint about hydrology, all that

           17  explanation is in your more comprehensive hydrology

           18  discussion that we just cited?

           19      A.    That's how I would characterize it, and my

           20  anticipation is that there's going to be some

           21  information that others will ask for that --

           22                 MR. ROJAS:  Mr. Slade, you mentioned

           23  Exhibit 6053.  Did you mean CO53?

           24                 MR. SLADE:  I did.

           25                 MR. ROJAS:  Okay.  We got alarmed.  We
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            1  don't have any exhibits that have four digits.

            2                 MR. SLADE:  So we're not in the 6,000's

            3  yet?

            4                 DIRECTOR MEHNERT:  We're getting close.

            5                 MR. SLADE:  Okay.

            6                 MR. ROJAS:  Thank you.

            7  BY MR. SLADE:

            8      Q.    C053 Part 396.

            9      A.    So hopefully I'm going to say a little less

           10  than I would have otherwise, by virtue of having put

           11  out that written document, and will take questions as

           12  they come, either from you or from others.

           13            So there are lots of different ways to talk

           14  about what are the right flow rates for the Salt River

           15  or any other river.  People report discharges or

           16  characterize a river using the average annual flow, the

           17  median annual flow, the median daily flow.  There's

           18  seasonal fluctuations, monthly fluctuations, median

           19  daily discharge.  There are discharges that are

           20  published -- flow rates that are published by the

           21  USGS.  There's the raw data that are now available

           22  from the USGS websites, and there are reconstructed

           23  values.  Mr. Burtell spent a considerable time working

           24  in that particular area and offered some opinions on

           25  that.
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            1            And what I'm trying to do is to bring that

            2  all together and to look at the differences between

            3  what various people said, and I guess my objective is

            4  to have kind of a kumbaya moment and say I think we can

            5  all agree to this.

            6      Q.    And, Jon, stepping back, what is the purpose

            7  of looking at the hydrology?

            8      A.    It speaks most directly to understanding two

            9  things, mostly.  One is understanding the nature of

           10  what would have been the flow conditions during

           11  historic boat trips, to the extent that those data are

           12  available; and the other is for beginning to answer the

           13  susceptibility question.

           14            So in order to determine if a river is

           15  susceptible, you need to know the flow rate, so that

           16  you can know what a depth might have been.  So that's

           17  part of the answer to the susceptibility question.  So

           18  it's on our way to the question of depth, as well as

           19  seasonality, in terms of when, what part of the year,

           20  would specific depths and conditions exist versus other

           21  parts of the year.

           22      Q.    And are you performing this hydrology

           23  reconstruction consistent with your understanding of

           24  the Winkleman case?

           25      A.    Yes.  I'm trying to determine what the flow
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            1  rates were for the ordinary and natural condition of

            2  the river.

            3      Q.    Okay.

            4      A.    And I've listened to a lot of testimony on

            5  the subject of hydrology, and I think I've picked out

            6  what are what I believe to be consensus positions that

            7  will help enable ANSAC in their stated task.

            8            And I sympathize with your frustration in

            9  listening to hydrologists talk about different flow

           10  rates and all these averages of averages and averages

           11  of medians and all these different ways of talking

           12  about flows.  And I would say that all of them are

           13  legitimate ways of describing rivers, depending on your

           14  purpose, depending on your need.  And I would echo

           15  Mr. Twain here when he says, you know, "Lies, damnable

           16  lies and statistics," in terms of the kinds of lies.

           17            So it gets frustrating.  You see statistics

           18  that can be used in all sorts of ways.  And I've tried

           19  to boil it down to the simplest and most obvious ways

           20  of looking at the river here.

           21            And that was intended to be lighthearted, and

           22  apparently didn't quite achieve its goal.

           23                 CHAIRMAN NOBLE:  So taken.

           24                 THE WITNESS:  All right.

           25                 Slide 75, moving right along here, a
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            1  couple of miscellaneous rebuttal items here.

            2  BY MR. SLADE:

            3      Q.    This is Slide 76 now?

            4      A.    It is.

            5            The upper watershed does not produce all of

            6  the runoff.  So that is incorrect to state that.  It

            7  does produce the majority, particularly of the

            8  baseflow, but there is runoff that comes from below

            9  where the gages are, and the lowest gage currently is

           10  at Roosevelt upstream of the reservoir and Tonto Creek

           11  upstream of the reservoir.

           12            It's true that a lot of the runoff does

           13  come from that upper watershed, but not all of it.

           14  and we'll talk about that in a little more detail.

           15  There's about a thousand square miles of drainage area

           16  or about 15 percent of the total drainage area below

           17  the Tonto and Roosevelt gages and above Stewart

           18  Mountain Dam.

           19            The Salt River is not erratic and

           20  unpredictable.  The fact that we are able to describe

           21  the river and you see trends by season and are able to

           22  talk about things like the median daily discharge or

           23  the average annual discharge or the average monthly or

           24  the minimum monthly tells us that there are data with

           25  which to predict the river flow.
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            1            Is there an element of uncertainty?  Yes.

            2  The science of hydrology is all about understanding the

            3  uncertainty.  That is not to say that it is

            4  unpredictable.  And the whole point of looking at

            5  statistics like the flow duration and the 10 percent,

            6  the 90 percent flow rate or the seasonal fluctuation is

            7  to characterize whatever uncertainty there is, within

            8  bounds, and we can tell you that you're 90 percent

            9  certain that the river is going to be within this range

           10  as described in the statistics that we gave you.

           11            Furthermore, there is no scientific evidence

           12  that the Salt River ordinarily dried up in its natural

           13  condition, and we'll go back to that point in a little

           14  bit more.

           15            I also heard characterized that baseflow

           16  means the water that is rising out of the subsurface at

           17  one point.  While it is true that the baseflow is the

           18  river -- is the mono flow in the river that is arising

           19  out of the subsurface, it does not exclude water that

           20  has risen out of the subsurface at a point above.

           21            So to say, for instance, 86 cfs is the amount

           22  flowing out of the subsurface in Segment 6b, like

           23  Mr. Gookin did, is to ignore the contributions of

           24  baseflow from upstream points.  So the baseflow is

           25  considerably higher if you use the common definition of
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            1  baseflow, which includes the amount of water that's

            2  normally in the river.

            3      Q.    So would you disagree then with Mr. Gookin's

            4  86 cfs as the baseflow at just above where the Salt

            5  comes into the Gila?

            6      A.    He may be correct in saying that's the amount

            7  of flow that he believes is coming out of the surface

            8  at the lower part of 6b.  I did not dissect his

            9  calculation to determine that.  There's no evidence

           10  that that is the minimum flow rate in the Salt River at

           11  6b, and there is much evidence that contradicts that;

           12  that it's a much higher flow rate.

           13      Q.    So it's your understanding that Mr. Gookin

           14  did not account for the baseflow that would have been

           15  occurring above that 86 cfs, that would have

           16  contributed to that 86 cfs?

           17      A.    Well, it's, admittedly, difficult to

           18  understand exactly what he was saying.  I took him to

           19  understand -- to say that he was only computing the

           20  amount that was arising from the subsurface at the

           21  lower end of Segment 6b.

           22            High flow does not equal flood.  I'll leave

           23  the statement at that, and we're going to come back to

           24  that.  And I parse these out more in the written

           25  document that I provided.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 21      05/17/2016
                                                                      4729


            1            Mr. Burtell said on several occasions that he

            2  believed his reconstructions to be very conservative

            3  upper limit estimates.  I understand that that's how

            4  he's viewing them.  I think there are several elements

            5  that I describe in my written report that indicate that

            6  may not be the case, and I'll touch on some of those in

            7  a little bit.

            8            There is certainly no evidence that the Salt

            9  River loses 200 cfs between Tempe Butte and the Gila

           10  River confluence or just upstream of Tempe Butte and

           11  the Gila River confluence and that there's a historic

           12  channel that's capable of conveying more water than the

           13  existing surface channel.

           14      Q.    Jon, does that refer to Mr. Gookin's report

           15  and testimony where he stated that at the Verde-Salt

           16  confluence, below there it would be about 791 cfs, and

           17  then downstream the median in Segment 6b would have

           18  been 581 cfs?

           19      A.    That's my understanding, yes.

           20      Q.    And you're not sure -- you haven't seen

           21  anything that says there would be a 200 cfs loss along

           22  that reach?

           23      A.    No.

           24      Q.    Okay.

           25      A.    Other than Mr. Gookin's slide.
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            1            So seasonal high flow, the fact that we have

            2  wintertime discharges that are above the discharges

            3  typically experienced in June or July does not mean

            4  that those are floods.  They're just normal

            5  fluctuations, just like many rivers have normal

            6  fluctuations in response to fluctuating seasonal

            7  climate.

            8            And this is the slide, Slide 22 in

            9  Mr. Gookin's presentation, that I find no evidence

           10  supporting this theory.  There is a commonly-held

           11  hypothesis that the Salt River at one time flowed south

           12  of South Mountain and that there is an area of higher

           13  permeability beneath the surface that is coincident

           14  with the location of where that channel may have been.

           15  But I found no evidence and no published record that

           16  suggests that that now-buried, filled in with sediment

           17  channel, which no longer exists as a surface

           18  expression, is capable of conveying more water than the

           19  open channel of the Salt River as it exists today.

           20            This next slide, Slide 78, we spent some time

           21  talking about here, and my understanding of what

           22  Mr. Burtell testified is a little different than the

           23  evidence that I see on this chart right here.

           24            This chart, the base part of this chart,

           25  comes from a publication by Meko and Katie Hirschboeck
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            1  from the University of Arizona.  And they were doing

            2  tree ring studies, and from the tree ring studies they

            3  calibrated using modern gage records and they projected

            4  backwards from tree ring widths to suggest what the

            5  average annual flow rates were.  So each of these blue

            6  dots are their projected average annual flow rates for

            7  the Salt River.

            8            The purple line is a running average, a

            9  5-year running average of those blue dots.  So it's

           10  giving you the trend and the fluctuation of average

           11  annual discharge.

           12            There was some discussion of what the median

           13  of these data sets are.  The median of this data set is

           14  the line where half the points are higher and half the

           15  points are lower.  You can count the dots yourself, and

           16  you realize that it's going to be somewhere in the

           17  neighborhood of 750,000 acre-feet per year.

           18            Mr. Burtell was suggesting that the long-term

           19  median discharge of the Salt River is down near 200,000

           20  or 300,000 acre-feet per year, and this is where we

           21  start to -- terminology becomes important.

           22            So I believe what he was trying to say was

           23  that his estimate, based on the flow period that he

           24  considered from late 1800s to 1940, I believe it was,

           25  or 1939, the median daily discharge from that period is
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            1  down in the 200 to 300,000 range.  I think he said

            2  both, and I'm not sure which he meant.  The median --

            3  and that may be true for the period that he considered;

            4  but the data on this chart are average annual flow

            5  rates, and the median of those is significantly higher.

            6            When you're trying to use this chart to

            7  determine whether a period is a high flow period or a

            8  low flow period compared to the long-term record, it's

            9  best to use the data set that was used to develop the

           10  original chart.  The original chart says that it's

           11  average annual flows and the running average computed

           12  from those, not median daily discharge.

           13            So to throw that different descriptor onto

           14  this chart, it becomes an apples and oranges

           15  difference, and it creates some confusion; the same

           16  kind of confusion I created when I did the same kind of

           17  mixing of those data sets in one of my tables and was

           18  questioned about it at great length during the

           19  cross-examination.

           20            So the point here is that we look at these

           21  periods from which Mr. Burtell did his flow

           22  reconstruction or started his flow reconstruction, and

           23  we look at the periods and determine, well, were they

           24  periods of below-average flow or above-average flow.

           25  It's important to compare averages to averages, not
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            1  medians to averages.  The fact that the median is below

            2  the running average of the average annual flow is not

            3  the right way to look at it.

            4            Move to Slide 79.

            5      Q.    And, Jon, this is your Slide 79, and this

            6  slide has been submitted as a correction, and that is

            7  Evidence Item Number C055 Part 398, and this is

            8  Slide 79 of that correction that you're seeing here.

            9      A.    You're looking at the corrected version, and

           10  the correction there is that the terminology in the

           11  brown box right here, the long-term median annual.  So

           12  it's the median of the annual values there.  And I had

           13  previous lines on this thing and I moved the wrong box

           14  and kept it, and I noticed it yesterday when I was

           15  reviewing my slides and made the correction.

           16            So what I'm doing here is, this is basically

           17  a blowup of the period from about 1899 to 1940, and

           18  it's the same information we saw in the previous slide.

           19  It's just I'm looking at the lower right-hand corner,

           20  and I've added three boxes there that describe the time

           21  periods for which historic gage data were available

           22  that Mr. Burtell was able to use to do his flow

           23  reconstruction.

           24            And Mr. Burtell and Mr. Slade had a long

           25  discussion in their cross-examination of these time
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            1  periods and whether they were representative or whether

            2  they were below average or not below average.

            3            So what I've put on here, the orange dashed

            4  line is the long-term median annual flow based on the

            5  data set.  So that's the median of the average annual

            6  flows.  And now I'm looking at where this running

            7  average plots out relative to that flat orange dashed

            8  line.  And we see, for instance, when we look -- let's

            9  look at the area outlined in black here.  That's for

           10  the Salt River at Chrysotile, where data were available

           11  from 1924 to 1940.  And you can see that running

           12  average, and, indeed, a lot of the points here plot out

           13  below this long-term median annual one.  So that's

           14  generally a below average period of time.  So the flows

           15  in that time period are below average, so we're going

           16  to underpredict the long-term record if we just base it

           17  on that.

           18            If we look at this gage for the Salt River

           19  near Roosevelt, the data there were available from

           20  1913 to 1939, and we see a contrast in the early part

           21  of the record, seems to be above average, and the

           22  lower part below average.  So a little better

           23  representative when considered as a whole over the

           24  long-term median than compared to the data set for the

           25  Chrysotile gage.
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            1            If we look at the Salt River at Roosevelt,

            2  that's the dam, where the dam is located, and the gage

            3  existed until the dam was built.  That data set starts

            4  in 1889 and finishes up in 1908.  And it's also

            5  important to note that there are some significant gaps

            6  in that record as well, in terms of what data were

            7  actually available.  But, again, you see most of the

            8  years of record, if you look at the 5-year running

            9  average, more than half of them are below average.  So

           10  this one is going to weight out at slightly less than

           11  below average.  So he's using, in his reconstruction,

           12  somewhat drier periods.

           13      Q.    What's the significance of that, Jon?

           14      A.    That means he's going to tend to underpredict

           15  the flow rate over the long term.

           16      Q.    Okay.  And is that why you stated earlier,

           17  on one of your previous slides, that you don't

           18  necessarily agree that his reconstructions are

           19  conservative?

           20      A.    Yes.  And there are other reasons, and I

           21  mention those in the written report.  So there are

           22  reasons to suspect that perhaps his reconstruction is

           23  not as conservative as perhaps it was depicted.

           24            Having said that, though, I'm willing to

           25  concede and say his reconstruction is worth using.  I
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            1  think it's reasonably representative of the conditions

            2  of the Upper Salt, and it's worth using and I have

            3  adopted it in what I'm presenting today.

            4      Q.    So in that sense, you would be using

            5  conservatively low numbers for the sake of proving

            6  navigability?

            7      A.    I wouldn't necessarily characterize them

            8  that way either.  I would say that they're perhaps

            9  not as conservative as Mr. Burtell was suggesting,

           10  but neither am I trying to say that they're

           11  underestimating it significantly.  I would say by

           12  adopting them, I'm saying I'm willing to live with

           13  those numbers.

           14            There are some areas of consensus.

           15      Q.    And you're on Slide 80?

           16      A.    I'm on Slide 80 now.

           17            And that is that the Salt River is perennial.

           18  I think we all agree on that.  The data show that

           19  clearly.

           20            There are ordinary seasonal fluctuations

           21  that occurs generally in winter to late spring.  It

           22  migrates a little bit as you move in the downstream

           23  direction.

           24            That the flow rates, no matter what

           25  descriptor you're looking at, they increase in the
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            1  downstream direction.  They increase slightly less as

            2  you get into Segment 6 than, say, the comparison from

            3  1 to 2.  And that there is some losses within

            4  Segment 6, so that there's some water loss to the

            5  ground -- some surface water loss to groundwater, some

            6  of which returns at Tempe Butte, and then there's some

            7  loss after that.  I think we all have consensus on

            8  that.

            9            We all have consensus that the Salt River

           10  provides a greater flow volume in the Gila River

           11  confluence than the Gila River does.

           12            I think everyone is using the USGS data as

           13  their default go-to source of data.  I think we agree

           14  that those measured data are the best available.

           15            And I think we all agree that the impact that

           16  involved humans on flow in the Salt River is to make it

           17  less.  The natural condition, we all agree, had higher

           18  flow rates.

           19                 MR. SLADE:  Mr. Chairman, this would be

           20  a good opportunity for a break, unless you want to keep

           21  going.

           22                 CHAIRMAN NOBLE:  My thoughts, exactly,

           23  Mr. Slade.

           24                 MR. SLADE:  Okay.

           25                 CHAIRMAN NOBLE:  We'll convene again at
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            1  9:00 a.m. in the morning.

            2                 (The proceedings adjourned at 4:30 p.m.)

            3

            4

            5

            6

            7

            8

            9

           10

           11

           12

           13

           14

           15

           16

           17

           18

           19

           20

           21

           22

           23

           24

           25
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            1  STATE OF ARIZONA    )
               COUNTY OF MARICOPA  )
            2

            3            BE IT KNOWN that the foregoing proceedings
               were taken before me; that the foregoing pages are
            4  a full, true, and accurate record of the proceedings,
               all done to the best of my skill and ability; that
            5  the proceedings were taken down by me in shorthand
               and thereafter reduced to print under my direction.
            6
                         I CERTIFY that I am in no way related to
            7  any of the parties hereto, nor am I in any way
               interested in the outcome hereof.
            8
                         I CERTIFY that I have complied with the
            9  ethical obligations set forth in ACJA 7-206(F)(3)
               and ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at
           10  Phoenix, Arizona, this 1st day of June, 2016.

           11

           12
                       _______________________________________
           13                 JODY L. LENSCHOW, RMR, CRR
                                  Certified Reporter
           14                    Arizona CR No. 50192

           15
                         I CERTIFY that Coash & Coash, Inc., has
           16  complied with the ethical obligations set forth in
               ACJA 7-206 (J)(1)(g)(1) through (6).
           17

           18

           19

           20

           21

           22

           23
                       _______________________________________
           24                   COASH & COASH, INC.
                                Registered Reporting Firm
           25                   Arizona RRF No. R1036
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 1                 BE IT REMEMBERED that the above-entitled
 2  and numbered matter came on regularly to be heard
 3  before the Arizona Navigable Stream Adjudication
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 8
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10
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12       Mr. George Mehnert, Director,
         Legal Assistant, Research Analyst
13
14
    APPEARANCES:
15
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 1                 CHAIRMAN NOBLE:  Welcome back to ANSAC.
 2  If you don't know why you're here, my explaining it to
 3  you is just not going to help you at all.  You're just
 4  really lost.
 5                 COMMISSIONER ALLEN:  Not at this point
 6  in time.
 7                 CHAIRMAN NOBLE:  But we're glad you're
 8  here.  We look forward to getting through with the
 9  hearing of evidence on the Salt River.  We'll begin
10  this morning by having a roll call, and we do note that
11  if you have looked at the nameplates, the nameplate for
12  Commissioner Horton is not here.  He will not be
13  attending any of the hearings this week.
14                 So, George.
15                 DIRECTOR MEHNERT:  Commissioner Allen?
16                 COMMISSIONER ALLEN:  Present.
17                 DIRECTOR MEHNERT:  Commissioner Henness?
18                 COMMISSIONER HENNESS:  Present.
19                 DIRECTOR MEHNERT:  Chairman Noble?
20                 CHAIRMAN NOBLE:  Present.
21                 MR. MEHNERT:  And our legal counsel,
22  Matt Rojas, is here.  So we shall begin.
23                 CHAIRMAN NOBLE:  Okay.  It is my
24  understanding that we are going to do some redirect on
25  Dr. Mussetter, and that's what we're going to do first;
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 1  and then we're going into rebuttal, is that what we
 2  plan on doing?
 3                 MR. SLADE:  Yes.
 4                 CHAIRMAN NOBLE:  Okay.  Is there anyone
 5  who's cross with Dr. Mussetter?
 6                 Oh, that's not what you meant?
 7                 THE WITNESS:  There are many, sir.
 8                 MR. HEILMAN:  Okay.  Thank you,
 9  Mr. Chairman, Commissioners.
10
11                   REDIRECT EXAMINATION
12  BY MR. HEILMAN:
13      Q.    Good morning, Dr. Mussetter.
14      A.    Good morning.
15                 MR. HEILMAN:  Is this on?  No.
16                 CHAIRMAN NOBLE:  No, it's not.
17  BY MR. HEILMAN:
18      Q.    Good morning, Dr. Mussetter.
19      A.    Good morning.
20      Q.    During your cross-examination of Mr. Slade,
21  he asked you a line of questions relating to a paper
22  you cite in your declaration written by William Graf in
23  1983, titled "Flood-Related...Change in an Arid-Region
24  River."  Do you remember that line of questions?
25      A.    I do.


Coash & Coash, Inc.







SALT RIVER     VOLUME 21      05/17/2016 Page 4492


 1      Q.    I'm going to pass out that paper.  It's C042,
 2  State Land Department Number 366.
 3            During that line of questioning, Mr. Slade
 4  seemed to suggest that there was portions of this paper
 5  that somehow contradicted your testimony; is that
 6  correct?
 7      A.    Yes, that was my understanding.
 8      Q.    And isn't it true that the vast majority of
 9  this paper actually supports the things you've been
10  testifying about?
11      A.    Yes, there are a number of statements in here
12  that directly support things that I testified about.
13      Q.    If you don't mind, could you just point out
14  to the Commission certain portions that you think
15  support your opinion?
16      A.    Yes.
17            If we go to Page 128, the last full paragraph
18  on that page, there are actually three statements there
19  that I think are important in the context of what I
20  testified about.  The first one is the second sentence
21  in that paragraph that says "During the period from
22  1868 to 1926, wide fluctuations occurred in the lateral
23  position of the channel, with lateral movements of
24  about 1.5 kilometers (.9 miles) occurring near Country
25  Club crossing."


Coash & Coash, Inc.







SALT RIVER     VOLUME 21      05/17/2016 Page 4493


 1            And that is very consistent with statements
 2  that I made that, you know, it's a braided channel,
 3  it's laterally unstable, particularly during flood
 4  flows.
 5            I also testified about differences in the
 6  modern channel to what would have been present,
 7  certainly prior to construction of the upstream dams.
 8  And one of the arguments I made was that because of the
 9  changes in the flow regime and the more regular flows
10  that you see in that reach, there is a tendency for
11  growth of riparian vegetation, somewhat narrowing of
12  the channel.
13            So the second sentence following the one I
14  just read also directly supports that.  It says "During
15  this period phreatophyte growth was more dense than at
16  any other time during the period of record."
17            So, you know, arguing again that there's more
18  vegetation along the channel that supports the current,
19  more stable configuration.
20            And then the final sentence of that paragraph
21  says "Most of the channel stability in the latter part
22  of the record is probably due to intensive degradation
23  of the main flow channel that began in 1965 and
24  continued in subsequent floods.  Gravel mines in the
25  channel contributed to this downcutting."
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 1            And, again, I argue that the dams have had a
 2  significant effect, dams and other factors.  Obviously
 3  the sand and gravel mining down through the Phoenix
 4  Metro area is also a big contributor, but the sediment
 5  trapping is also a contributor to much of the stability
 6  that you see in the modern channel.
 7            There are also some statements on the
 8  following page, 129.  In the first partial paragraph
 9  they talk about -- the statement says "By the time the
10  river reaches the I-10 highway crossing, it has
11  returned to the low locational probability
12  configuration."
13            And in Graf's discussion, he means it's
14  laterally unstable.
15            He also says in the following paragraph,
16  second sentence, "Other stable zones are co-located
17  with engineering works, such as the stabilized location
18  associated with the Central Avenue bridge."
19            So, again, a lot of the stability and the
20  configuration that you see in the modern channel is
21  related to the nonnatural configuration of the channel,
22  if you will.
23            If we go to Page 132, I stated that because
24  the reservoirs trap a lot of the sediment, there was
25  probably more sand in the channel; and, in fact,
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 1  there's some evidence that it actually was a sand bed
 2  system.  Obviously had gravel and cobbles as part of
 3  the matrix, but primarily sand.  And Graf supports
 4  that.
 5            The second sentence of the first paragraph
 6  under Channel Materials, "The pre-1965 bed was in
 7  layers of coarse sand."
 8            And then in the next paragraph, the second
 9  sentence, "In 1949 (and extending back to the earliest
10  photographs in the 1880's) the bed was predominantly
11  sand, with some cobbles probably transported into the
12  study reach from mountainous areas upstream."
13            So that statement also directly supports the
14  testimony that I gave.  And I think those are the
15  primary ones that I wanted to point out to the
16  Commission.
17      Q.    You also had some questions from Mr. Slade
18  regarding your own boating trip on the Salt River.  Do
19  you remember that?
20      A.    I do remember that.
21      Q.    And he seemed to imply that you went out
22  at -- the time of your boating trip was during 8 cfs,
23  right?
24      A.    It was a very low flow, yes, about 8 cfs.
25      Q.    Was it your intention, in doing that boating
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 1  trip and submitting your pictures, to somehow represent
 2  that that was the natural and ordinary flow of the
 3  river?
 4      A.    No.  I hope I was -- I tried to be very clear
 5  in my testimony that it just was circumstance.  It
 6  happened to be the time that I was able to go out
 7  there.  It would have been nice to see it at other flow
 8  levels, to try to boat it at other flow levels.  I
 9  didn't have the opportunity.
10            But in many ways, seeing it at that flow
11  level is helpful to me.  I can understand what the
12  hydraulic conditions are like at higher flows, but
13  being able to see the bed, see the entirety of the
14  banks and so on is helpful to understand the
15  configuration of the river.
16            So I don't see that as necessarily a
17  limitation, in my view, in the river, and it certainly
18  wasn't an intent to suggest that that would be the
19  natural condition of the river, ordinary and natural
20  condition of the river.
21      Q.    Do the pictures of Mr. Dimock in the Edith on
22  the Salt River, does that show them in a boat in the
23  ordinary and natural conditions of the Salt River?
24      A.    No, it does not.
25      Q.    And the final question is, have you read or
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 1  heard anything during the course of this hearing that
 2  has caused you to change any of the opinions you have
 3  regarding the Salt River?
 4      A.    No.
 5                 MR. HEILMAN:  That's all I have for you.
 6  Thank you, Dr. Mussetter.
 7                 THE WITNESS:  Thank you.
 8                 CHAIRMAN NOBLE:  Thank you.
 9                 Is there anything further for
10  Dr. Mussetter?
11                 If not, then we are ready for rebuttal,
12  Mr. Slade.
13                 MR. SLADE:  I just need a few minutes to
14  set up.
15                 CHAIRMAN NOBLE:  Certainly.  We'll take
16  five minutes.
17                 (A recess was taken from 9:10 a.m. to
18  9:16 a.m.)
19                 CHAIRMAN NOBLE:  Please proceed.
20                 MR. SLADE:  Okay.  Good morning,
21  Commissioners.
22
23                REBUTTAL DIRECT EXAMINATION
24  BY MR. SLADE:
25      Q.    And good morning, Jon.
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 1      A.    Good morning.
 2      Q.    Are you ready to talk about the Salt for
 3  perhaps the last time?
 4      A.    Absolutely.
 5      Q.    Okay.  And we have a PowerPoint presentation
 6  that you're going to be using as your guide today, and
 7  for the record, that is C054 Part 385.  And as part of
 8  that, Jon, were there some corrected pages that were
 9  submitted yesterday as well?
10      A.    Yes, there were.
11      Q.    Okay.  And those corrected pages are
12  Exhibit C055 Part 398 for the Salt PowerPoint, and then
13  there were also some corrected pages for your rebuttal
14  on hydrology and your rebuttal on rating curves; is
15  that correct?
16      A.    That's right.
17      Q.    So in addition to the PowerPoint that you've
18  prepared, you also submitted from the State Land
19  Department a hydrology write-up and a rating curve
20  write-up?
21      A.    Yes.
22      Q.    Okay.  And that further explains some of the
23  work that you're going to explain in some detail in the
24  PowerPoint?
25      A.    Yes.
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 1      Q.    Okay.  And this PowerPoint is a response to
 2  opinions from opponent experts that have testified; is
 3  that right?
 4      A.    That's correct.
 5      Q.    Without further ado, please proceed.
 6      A.    Okay.  So we're referring to the PowerPoint
 7  presentation that's in front of you or on the screen
 8  behind you for the Commissioners.
 9            Good morning, Commissioners.
10                 MR. SLADE:  And let me pause.
11  Mr. Mehnert, do we have copies of that PowerPoint that
12  were -- the copies that were submitted as evidence as a
13  paper copy, do we have those available to share with
14  the Commissioners?
15                 DIRECTOR MEHNERT:  Do you know the
16  number?
17                 MR. SLADE:  C054-385.
18                 MR. ROJAS:  We have one set we can make.
19                 DIRECTOR MEHNERT:  We did.  Oh, yeah,
20  that's what we gave them this morning.
21                 MR. SLADE:  Okay.  So they have that.
22                 DIRECTOR MEHNERT:  All of C054 they
23  have.
24                 MR. SLADE:  Great.  So the Commissioners
25  have the PowerPoint in front of them that they could
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 1  work with?
 2                 DIRECTOR MEHNERT:  Correct.
 3                 MR. SLADE:  Okay.  It's probably got the
 4  binder clip on it.
 5                 Great.  And when we get to some of the
 6  corrected slides, we'll make note of that.  There
 7  weren't many, but we'll make sure the Commissioners
 8  know which ones have been submitted that are different.
 9                 Are there any other questions,
10  Mr. Chairman?  You look --
11                 CHAIRMAN NOBLE:  Please go ahead.
12                 THE WITNESS:  All right.  So let's move
13  on to Slide Number 2, which is basically an overview of
14  what I intend to say today.
15                 We're going to spend a little time, a
16  little more time, talking about the historical boating
17  accounts.  I wish I didn't have to.  There were some
18  statements made, I think, that the record needs to be
19  clear as to what the facts of those cases are.
20                 We'll spend a little time talking about
21  modern boating and its relevance to the decision that's
22  in front of you.
23                 I've listened to a lot of testimony
24  about hydrology of the river and rating curves, and I
25  think I have a position here that reflects some of the
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 1  wisdom provided by others, as well as the facts of the
 2  record, to kind of bring this matter into consensus and
 3  its relevance.
 4                 And then a few miscellaneous topics that
 5  are direct rebuttals of particular things that were
 6  said that I think, again, I think the record needs to
 7  be cleared up on.
 8                 We're going to start with historical
 9  boating accounts, and this is just a picture of one
10  such boat that was in the river at Hayden's Ferry, and
11  it's just a marker for me to remind myself that this is
12  what we're beginning to talk about.
13                 Give me just one moment to keep getting
14  myself organized here.  An efficient way to do this,
15  for me, is to talk about some of the general things in
16  aggregate, rather than to bring them up individually
17  and to all of the accounts that they relate to.
18                 In general, we heard criticisms that
19  newspapers are not reliable sources, and that's an odd
20  statement for opposing witnesses to make, since they
21  themselves rely on these sources themselves.  In fact,
22  in talking to -- in the cross-examination,
23  Dr. Littlefield, in particular, admitted that while
24  there are some issues with boosterism in historical
25  newspapers, that the newspapers themselves are
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 1  generally reliable and the facts of the case.  He did
 2  not dispute that the accounts that are recorded here of
 3  historical boating accounts actually occurred,
 4  particularly as presented.
 5                 While there is boosterism, we don't
 6  believe that boosterism negates the news accounts of
 7  these historical episodes of folks boating the record.
 8  There may be boosterism elements -- our own historians
 9  disagree with that. -- to some of those stories.
10  Certainly the way they write is different from the way
11  that we write today, in terms of having a jokey style
12  about some of the accounts, but it does not negate the
13  basic facts of the accounts.  The boating accounts
14  really did happen.
15                 Some witnesses, Mr. Gookin in
16  particular, was suggesting that some of the accounts
17  didn't happen.  Historians disagree uniformly, the ones
18  that we presented.  We did not bring out any accounts
19  in our testimony that -- where it was not sure that the
20  account didn't happen, or if it was an announcement,
21  for instance, of a trip that someone was planning to
22  go, that's exactly how we depicted it.
23                 All the boating accounts that we
24  presented occurred within the ordinary flow range.  We
25  eliminated accounts that occurred on floods, where the
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 1  newspaper account said there was a flood and someone
 2  went out in a boat on those, because we do not believe
 3  that to be part of the ordinary and natural condition.
 4                 So criticisms that suggest that these
 5  boating accounts occurred on floods -- and I'll get
 6  into it a little bit later how we define what a flood
 7  is versus what the ordinary range of flows are.  So we
 8  eliminated those.  So none of the accounts, the
 9  31 accounts that we're going to go through, occurred on
10  floods.
11                 All the accounts that we presented also
12  occurred on the river.  Now, there are instances where
13  the boaters were on the river and then turned to a
14  canal at some point, and, again, that is exactly how we
15  presented it.  We did not present any accounts that
16  were entirely on canals.
17                 Some of these boating accounts were
18  commercial, as I understand the term commercial to
19  mean.  I understand, also, that there probably will be
20  some posthearing briefs and discussions thereafter
21  about what constitutes commercial; but in my mind,
22  someone making money or attempting to make money while
23  out on a boat or engaging in trade or travel, as The
24  Daniel Ball test says it, they had commercial elements
25  to them.
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 1                 Ones that were primarily recreational,
 2  we did note those specifically as that, where we knew
 3  that was their purpose.
 4                 Nearly all of the trips were successful.
 5  We had several opposing witnesses say that most of the
 6  trips were failures, and we'll get into a definition of
 7  what failure means and what success means.  I've told
 8  you my definition of success.  We'll revisit that.
 9  but by my definition, most of them were successful.
10  The trip started, people got in their boats, they
11  took their load, they reached their destination as
12  intended.
13                 All of these boating accounts are
14  relevant to the determination of navigability.  Someone
15  taking -- I can't imagine any more piece of relevant
16  evidence than someone taking a boat down the river, and
17  that's why they were included.
18                 And all of the trips that we cited were,
19  in fact, on the Salt River in Arizona.  You did not
20  hear me discuss any trips about the up the Salt River
21  episode; that apparently there was a piece of document
22  in the evidence record.  But you did not hear that from
23  me.  It was not in our reports.  It's not in my
24  presentations.  To raise it as a criticism of the
25  information that I presented is not valid.
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 1  BY MR. SLADE:
 2      Q.    Jon, you're referring to the up the Salt
 3  River political satire about someone losing an election
 4  and going up the Salt River?
 5      A.    That's correct.
 6      Q.    And that was in Kentucky, that Salt River?
 7      A.    There is a Salt River in Kentucky, I believe,
 8  or someplace back East, where there was a boating
 9  account.  And I looked back, and, sure enough, there
10  was something in the record.  I'm not sure how it got
11  there; but, again, you didn't see it in my PowerPoint.
12  You didn't see it in my reports.  It's not something we
13  presented.  The criticism there is just not valid.
14            So those are general types of criticisms that
15  we heard and my response to those.  I think none of
16  those are valid, and particularly I want to speak to
17  the boosterism.
18            I went back and talked to the historians that
19  were on our team and talked to them and showed them
20  some of the accounts and said, "Do you think this is an
21  example of boosterism?"
22            And they said, well, certainly boosterism
23  occurred, but in none of the accounts does boosterism
24  affect the essential facts of the case, as to who they
25  were.  And it's fairly easy, from the testimony that
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 1  we've heard and from talking to our historians on our
 2  own team, to identify what's boosterism and what's not
 3  boosterism.  And, again, our historians, who are
 4  actually from Arizona and are used to looking at the
 5  sources here in Arizona, did not find any of the
 6  essential fact to be tainted by that.
 7      Q.    And those are the historians that
 8  helped write the 2003 Upper Salt and Lower Salt
 9  reports?
10      A.    That's correct.  And that team was led by
11  Dennis Gilpin, at that time SWCA Consulting out of
12  Flagstaff.
13            Now, there's one other element under the
14  trips where not successful.  I believe Dr. Littlefield
15  said that more than ten people were injured in boating
16  accounts.  I'm only aware of Captain Spaulding, who was
17  killed when he was removing his gun from a boat.  I'm
18  not really sure that even counts as a boating accident.
19  I think that's a gun-handling accident.  But I didn't
20  find any other instances in any of the accounts that I
21  presented of anyone being injured.  I understand he has
22  some accounts from boating in floods where that might
23  have been the cause; but, again, we're not considering
24  in floods because it's not part of the ordinary
25  condition of the river.
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 1            I think we can move on here.  So there
 2  were -- there are now 31 accounts of boating on the
 3  Salt River, as I count them.  And I don't intend to
 4  talk about all of them.  I just need to talk about the
 5  ones where people said some things that I felt skewed
 6  the record or unfairly characterized what had happened.
 7            The first account, the earliest account that
 8  we originally had, there was some discussion about
 9  whether the account occurred in May or April.  I had
10  originally put it as May because that was the date of
11  the news account.  Mark McGinnis pointed out that, in
12  fact, the trip had occurred a week earlier from the --
13  so it was probably in April, mid April.
14            And that is a valid criticism, so I've
15  changed, and you see indicated on the slide here.  It's
16  in blue, to indicate a change from the previous slide
17  that I had presented.  And, also, I moved the little
18  red box over there on the previous graphic that tried
19  to depict what the ordinary flow was for that time of
20  year, because we don't have any information about what
21  the exact flow rate was in April or May of 1873.
22            So let's turn our attention to some of the
23  other things.  And I'm on Slide 5 here, for the record.
24            We heard some criticisms that the trip
25  distance was too short to be relevant to navigability.
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 1  Personally, I'm not aware of any court case that I've
 2  read or been presented or talked about where there was
 3  a distance standard that said, well, we're not going to
 4  consider this evidence because the trip length was too
 5  short, with the possible exception of consideration of
 6  ferries, which just crossed the river.  And this was
 7  clearly -- while it may have been a ferry boat that was
 8  used -- it's possible, I suppose. -- the trip went
 9  downriver.  It went from Point A to Point B.  It went
10  from the source to the market.  It went from Tempe to
11  Phoenix.  And in 1873 there wasn't a whole lot of else
12  on the river to go from and to.  So it went from a
13  place where people were and they had marketable goods,
14  and it went to the place where those markets -- where
15  you took your material to be sold.
16            I further point out that no expert has
17  presented any information that that segment of the
18  river was materially different than any other segment
19  of Segment 6.  So despite its length, it was
20  representative of the entirety of Segment 6 and
21  included a single channel reach, according to the maps
22  available closest to that time, as well as a split
23  channel reach.
24            And in general, we heard a lot of discussion
25  of these historical accounts as being attempts at
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 1  navigation, and that causes me to scratch my head a
 2  little bit.  It seems like more than an attempt.  It
 3  seems like an actual episode of navigation.  They
 4  didn't attempt to -- well, they did attempt to do it,
 5  but they succeeded in doing it.
 6      Q.    Jon, this trip occurred in 1873; is that
 7  correct?
 8      A.    That's correct.
 9      Q.    Upstream of where they started, was there a
10  dam there?
11      A.    Yes.
12      Q.    And what dam was that?
13      A.    The Tempe Dam was the diversion dam.  I
14  believe it was -- I have a slide here in just a second
15  here, but I believe it was 1870.
16      Q.    So if they had started higher up with 5 tons
17  of wheat, they would have come to that dam, had to
18  cross it, either moving the boat over or getting a new
19  boat, and continue down; it would have been an
20  impediment?
21      A.    If the diversion dam crossed the entire river
22  or if it only left a small portion of the river that
23  was too shallow, then, yeah, they would -- that's
24  exactly what they would do.  And I think we'll get into
25  that more a little bit later, but I think that's a real
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 1  good reason that you don't see more records; that very
 2  early in the period of settlement -- this is only a
 3  couple of years after Phoenix was founded. -- we
 4  already had obstructions in the river that would
 5  prevent certain kinds of boating or at least make it
 6  more difficult.
 7            There's also suggestion from Mr. Gookin that
 8  this trip occurred on some sort of underflow returns of
 9  flow that was being driven up at Tempe Buttes that
10  somehow enhanced the river flow and then made it
11  more -- made it deeper and higher discharge.
12            That question has been pretty well answered
13  by the U.S. Geological Survey.  They did a study, and
14  they determined that it was about 30 cfs that was
15  coming up there at Tempe Buttes.  30 cfs is simply not
16  enough to make a difference in the depths.  If you look
17  at anyone's rating curves at any point and add 30 cfs,
18  you barely, if at all, add a tenth of a foot to the
19  depth.
20            If the 30 cfs was the critical factor, the
21  boat draw would have to be fractions of a tenth of an
22  inch, and that's just simply -- we don't know of any
23  boats that are like that; certainly not a boat carrying
24  5 tons of wheat.
25      Q.    Is that the Thomsen and Porcello study that
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 1  you're referring to?
 2      A.    It is.
 3      Q.    And that's in the record?
 4      A.    It is also in the record, and we've discussed
 5  it at numerous points.
 6            That same line of argument, that Hayden's
 7  Ferry was there at that location and they needed a
 8  ferry because of this underflow being driven to the
 9  surface, applies to that.  The 30 cfs or 50 cfs or
10  100 cfs is simply not going to make a significant
11  difference in the depths.  It's a spurious argument.
12            Mr. Murphy, in cross-examining me, suggested
13  that it was a fake story planted to support the
14  Hellings Mill, and I see no evidence of that
15  whatsoever.  The story is a one-line story, so we don't
16  have a lot of facts about it.  I hardly -- I guess you
17  could say the same thing, that perhaps there was no one
18  growing wheat in the valley because this was a story
19  placed by a wheat grower.  It's a ridiculous argument.
20  The facts are what the facts are.
21            There was some suggestion that this occurred
22  on high water.  Well, we know it didn't occur on a dry
23  riverbed.  That's one thing I think we can say.  But
24  there's nothing in the record that suggests that this
25  was on flow that was outside the ordinary.  The paper
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 1  doesn't talk about floods on that date or near that
 2  date.  The one-line story of this -- this one-line
 3  story doesn't mention any, like, oh, it was flooding so
 4  they went out there.
 5            So there's just simply no evidence.  It was
 6  perhaps a confusion between what high flow means and
 7  what flooding means.
 8            The Salt River -- and we'll get into this in
 9  the hydrology discussion. -- is subject to natural
10  fluctuations, and you have a high flow period of the
11  year and a low flow period of the year, just like just
12  about every other river in the United States that's
13  subject to questions of title navigability.
14            April is indeed one of the higher periods of
15  the year, but that is a normal or ordinary fluctuation.
16  So it's very likely that it was on a period that the
17  river was up from what it would be in June or July.
18  That is a true statement.  That is not the same thing
19  as saying that it occurred during a flood.
20      Q.    So, Jon, based on Winkleman's directive to
21  look at conditions of the river in its ordinary and
22  natural condition, you would say that this boating
23  account falls into that category of ordinary and
24  natural condition?
25      A.    Absolutely.
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 1            There's also suggestion that this high water,
 2  it was unusual high water because of a report in a Yuma
 3  paper that there was flooding in the Colorado River.
 4            That's interesting, but I think it's pretty
 5  well-established that the Colorado River -- the Salt
 6  River is not directly a tributary to the Colorado
 7  River.  It's a tributary to the Gila River, which is
 8  then tributary to the Colorado River.  And they respond
 9  to very different flood seasons.  The Colorado River
10  typically floods later, and the kind of events that are
11  causing flooding on the Colorado River are not related
12  to the timing of floods in the Salt River.
13            In the cases where there is some coincidence,
14  they're events that generally make the news regionally
15  across the Southwest.  We see none of that.
16            There's some criticism that this was not from
17  a Phoenix newspaper and, therefore, somewhat less
18  reliable.  The response to that was, well, there wasn't
19  a Phoenix newspaper at this time.  It was reported in
20  the nearest newspaper.  And the fact that it was in
21  Prescott tells you something about the relationship
22  between the Phoenix markets and where they were sending
23  their stuff.  So there was a very close tie between
24  Prescott and Phoenix and, hence, their interest to what
25  was happening in Phoenix.
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 1            The Gazette was actually the first paper, and
 2  it was started in 1881.  In fact, the account describes
 3  it as being from a Maricopa County correspondent.  So
 4  they had someone here that was regularly and routinely
 5  sending them news, and one would assume that there was
 6  some level of truthfulness or reliability in this
 7  correspondent.
 8      Q.    So when this account occurred, Jon, there was
 9  no Phoenix newspaper to report it?
10      A.    There was not.
11            There was also a criticism of this account
12  that 5 tons was an exaggeration.  There is no basis for
13  that statement.  It's just an unfounded speculation.
14  Whether it was 5.000 tons, I don't think that we're
15  expecting that kind of accuracy; but I would suggest
16  there would be a certain expectation of accuracy on the
17  part of people who were selling their products by
18  weight to know about what the weight would be.
19            One of the ways to check whether it's factual
20  or not is to conclude, to look at, and say, well, would
21  it be reasonable to put 5 tons of material on a
22  flatboat.  And it indeed would.  And if you look at the
23  pictures of Hayden's Ferry, you see pictures of horses
24  and wagons and multiple people that would weigh in the
25  neighborhood of 5 tons or could weigh in the
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 1  neighborhood of 5 tons.
 2            If you look at the draw that a -- a flatboat,
 3  you could have a draw of 6 inches, depending on the
 4  size, if you looked at about the size of the Hayden's
 5  Ferries that we can estimate from pictures.  So 5 tons
 6  is not an unreasonable amount of weight for a flatboat
 7  or a boat at the time.
 8      Q.    Could the boat that took the 5 tons of wheat
 9  down in this account have been Hayden's Ferry?
10      A.    It doesn't say that.  It could be.  And to
11  say more than it could be would be speculation, and I
12  try to avoid that sort of thing.
13            I guess if you were trying to make that kind
14  of argument, you could say, well, it's unlikely that
15  someone drove up to the river and said, "Hey, I've got
16  this load of wheat.  Let's build a boat."  And Hayden's
17  Ferry was there at the time.  It would certainly be
18  reasonable to put it on there.  But there were other
19  boats there at the time as well, and they could have
20  been used, so likely it was a boat similar in character
21  to that.
22            Whether it was in April or May, it really
23  doesn't make a lot of difference.  The median daily
24  discharge reconstructed for May, on May 3rd would be
25  about 1,300 cfs.  If it were mid April, let's say, a
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 1  couple of weeks earlier, it would be about 1,900 cfs,
 2  1,950, something like that.  The depths for those,
 3  according to the rating curves that we'll get into
 4  later, you know, they range from -- anywhere from about
 5  2 to 2 and a half feet between the difference.  So a
 6  minimum depth for 1,300 would be about 1.9 feet or call
 7  it 2 feet.  At 1,950 it would be about 2.2 feet.
 8  Again, so you see those kinds of differences don't make
 9  a lot of difference in the depth.
10            The fact that we don't exactly know the flow
11  rate I don't think is important.  If we needed to know
12  the flow rate for every piece of testimony that was
13  introduced, I think Dr. August would have needed to
14  show up, because he didn't look at hydrology and
15  present any flow rates at all.
16            So we know what we know from this study.
17  There's some uncertainties.  There are some facts.
18  What are the important things about this study?  Well,
19  it occurred.  It was commercial.  It was a transaction
20  taking goods to market.  It was a success.  That
21  individual trip was a success.  The boat, the boater
22  reached its destination.
23            What you don't see in this article, as I read
24  it, and in talking to our historians about it, there's
25  no, "Holy smokes, somebody was out on the river in a
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 1  boat.  It's hard to believe anything like that could
 2  have happened."
 3            It's just a simple statement of fact.  This
 4  guy took a boat and went from here to there.
 5      Q.    Jon, was this the first boating account that
 6  we have in the record from European settlers?
 7      A.    It was not.  We have a new one.
 8      Q.    In terms of 1873 as a date, was there a
 9  boating account that preceded this?
10      A.    Yes.
11      Q.    Okay.  Was this the largest boating account
12  that we have in the record?
13      A.    This was the biggest boat that we know of in
14  terms of its tonnage that it was carrying.
15      Q.    And relative to when it occurred, did this
16  occur in the earlier part of European settlement?
17      A.    Yes, it did.
18      Q.    Okay.  So possibly the largest boating
19  account we have occurred at the earlier part of when
20  the river began to be settled and diverted and dammed?
21      A.    The biggest boat that we know of in terms of
22  tonnage, yes, occurred at this period.
23            And that's all I have to say about
24  Mr. Vandermark and Mr. Kilgore's boat trip.  Oh, I have
25  this slide here that shows the location.  So the dams


Coash & Coash, Inc.







SALT RIVER     VOLUME 21      05/17/2016 Page 4518


 1  you can see.  1870 the Tempe canal head went in, some
 2  sort of diversion dam associated with that; and 1867,
 3  Swilling's canal.  So, basically, this is a trip
 4  between the dams that were out there at the time.
 5  We'll talk a little more about the instance of other
 6  dams later.
 7            This is probably an appropriate time to think
 8  about why was there no shipping industry on the Salt
 9  River, and that was a point that got brought up many
10  times.  I bring these points up in rebuttal, some of
11  which we talked about in previous testimony.  As you
12  saw in the previous slide, Slide 6 -- and we're now on
13  Slide 7. -- there were a number of diversion dams that
14  would have blocked some kinds of river trap, and that
15  started as early as 1867.
16            Not only did they provide a blockage, they
17  started diverting the flow away.  Admittedly, the
18  amount of flow diverted in Swilling's ditch in 1867 is
19  less than the capacity of the sum total of all the
20  other dams.  But it was the beginning of the end of the
21  natural flow on the Salt River.
22            It's also important to recognize that there
23  were alternatives.  There were roads out there prior to
24  1867.  The railroads reached not too long after.  So
25  the first railroad to Arizona came to Yuma in 1877, I
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 1  believe, and by 1879 it was in Maricopa, which is only
 2  a short distance away from Phoenix.  1886, '87 it
 3  reached the Tempe, Phoenix area, 1898 to Globe.  So
 4  very early on in the history of Arizona there was a
 5  railroad alternative.  The East/West connection to the
 6  USA crossing Arizona was in 1881 further to the north.
 7      Q.    Jon, does that differ to how the East was
 8  settled?  In other words, was the East settled and then
 9  the railroad came in hundreds of years later, as
10  opposed to what happened in Arizona?
11      A.    Depending on what part of the East.  Maybe
12  hundreds would be an exaggeration, but it was a
13  significant period of time between the railroad and the
14  initial settlement of the U.S. or the eastern side of
15  the U.S.  Whereas that's the difference.  We have a
16  number of years.
17            And I want to put that in context.  If you
18  recall from my boating presentation, way back whenever
19  that was, we talked about the Missouri River, and the
20  historian of the exploration of the West that I had
21  cited was talking about how it took time to develop the
22  technologies to boat new rivers.  So it was talking
23  specifically about the Missouri, and it took, I believe
24  it was, 18 or 28 years for them to develop the
25  technology to get up the Missouri River on a navigable
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 1  stream.  So people arrived there, saw the river, but it
 2  took time for them to figure out, well, how are we
 3  going to do that.  Well, in Arizona they didn't have
 4  that grace period of time on the Salt River.
 5            And the other thing to note about these
 6  transport alternatives, whether they're expensive, more
 7  expensive, less expensive, convenient, inconvenient, is
 8  there wasn't an alternative for the irrigation source.
 9  So if you're going to farm in Maricopa County along the
10  Salt River, in Gila County and Tonto Basin, you either
11  take the water out of the river or you don't farm back
12  at that time period.
13            So if you're choosing between I'm going to
14  starve to death and keep the river alive or I'm going
15  to divert the river and find another way to move my
16  goods, I think you choose the nondeath alternative,
17  because there was no alternative to get irrigation
18  water.  And we'll talk about this a little bit later,
19  but river travel was not always less expensive.  And
20  I'll leave that till later, rather than repeat myself
21  here.
22            I would also like to point out, contrary to
23  some of the descriptions that we heard, that these
24  largest early markets were not located along the river.
25  Prescott is not along the river.  Wickenburg is along
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 1  the Hassayampa River, which is normally dry, which is
 2  what the word means, is river flowing upside down or
 3  underground.  Tucson is on the Santa Cruz, another
 4  very nearly dry river, very low flow and no wet
 5  connection to the rest of the rivers.
 6            Globe, again, is within a modern hour's drive
 7  of the river; but back then it was a very tortuous
 8  drive over mountains and across trails to get to the
 9  canyony part of the Salt River.  So it was not located
10  on the Salt River and not conveniently near that.
11  Along the actual river corridor itself, the population
12  was very, very limited.
13      Q.    Can you talk about McMillenville?  I believe
14  Mr. Burtell brought up McMillenville as a population
15  center.
16      A.    Yeah, McMillenville was a mining strike that
17  was found, and I wrote down some notes way back when.
18      Q.    We can come back to that later.
19      A.    Yeah, we're here now.  I'll leave it up to
20  you.  You're driving this bus.
21      Q.    Let's talk about it now.
22      A.    All right.
23                 CHAIRMAN NOBLE:  Teamwork, you know, you
24  just have to love it.
25                 THE WITNESS:  This time of day my notes
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 1  are a little more organized than they're going to be by
 2  the end of the day.
 3                 So McMillenville is 28 miles northeast
 4  of Globe.  There actually was a historical mark along
 5  U.S. 60 out there at Milepost 265.  I stopped by to
 6  take a look at it after Mr. Burtell's testimony.  The
 7  marker is now gone.  The concrete is there, but the
 8  plaque is gone.  I'm sure probably somebody stole it
 9  for the metal.
10                 But if you look up information in
11  various sources about McMillenville, it was there for a
12  short period of time.  There was a -- they found silver
13  kind of accidentally, according to the story, a guy
14  named Charles McMillen and Theodore Harris.  It was in
15  1876.  1877 they had a Post Office, which, by the way,
16  Post Offices back then were not quite the structures
17  they are today; a little more informal, you might say.
18  At its peak there were about 1,000 people there, and
19  its peak came and went after about 1882, when Geronimo
20  attacks.  So they had hostile Apaches in the area, had
21  an attack, people holed up in the mine, fought off the
22  Indians, but basically moved out, silver plate out, and
23  by 1886 it was a ghost town with one resident.
24                 The town itself is about 10 miles as the
25  crow flies to Segment 2, to the closest part of
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 1  Segment 2, but you've got to go over the Apache Peaks,
 2  which is a small, pretty rugged range of mountains, and
 3  then down into the very deep canyons of Segments 2 and
 4  3.  And it's about a 20-mile drive along the current
 5  route of U.S. 60.
 6                 So it's not on a river.  Also, the
 7  silver there was taken to Florence.  So that's where it
 8  was processed, according to the records that I read,
 9  which Florence, again, Mr. Henness will tell us, is
10  not located on the Salt River.  So there was no reason
11  to be taking the Salt River to ship your materials
12  out.  Most of the other mines were processing to the
13  east anyways.  So that's what I know about
14  McMillenville.
15                 And as I have said other times in my
16  direct testimony and cross-examination, Segment 5s are
17  not conducive -- Segments 1 through 5 are not conducive
18  to very heavy loads in deep draft boats or to upstream
19  travel.  There are instances where people did work
20  their way upstream.  It was arduous, and that's how
21  they described it in the historical records.  But the
22  kind of loads that would be taken from a mine or to a
23  mine to supply, it would be very difficult to divide
24  those loads up into the number of small boats that you
25  would need to get it somewhere.
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 1                 So as opposed to a wagon that could take
 2  tons of materials and a small boat that might take
 3  1,000 pounds of materials, you would need far more
 4  personnel on the river in a much more challenging
 5  environment, and you still have got the upriver travel.
 6  So this is something that I've said over and over and
 7  gets lost, as if I'm saying something different.  So
 8  the State is not claiming that the Upper Salt River is
 9  conducive to travel with heavy boats that have deep
10  drafts.
11                 I would also like to make a comparison
12  at this point to what happened in Yuma on the Colorado
13  River.  Still on Slide 7 here.  Is that it did have a
14  steamboat industry, as we saw from Dr. Lingenfelter's
15  book, that started relatively early on in its history,
16  and that river boat history died.
17                 And why did it die?  Because the
18  railroad arrived and because canals were built across
19  the river, and it was not conducive to that kind of
20  traffic.  Now, you compare that to what happened along
21  Phoenix, where it didn't have a long period between its
22  founding and between the time period when diversion
23  dams came, water was taken away, and the river was
24  obstructed to certain kinds of traffic, and the
25  railroad came.  So there just wasn't that time.
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 1                 So what killed it in Yuma is very likely
 2  what killed the possibility in the Segment 6 near the
 3  Valley of the Sun.
 4  BY MR. SLADE:
 5      Q.    Jon, before we move on, there's been some
 6  speculation about when the river was fully diverted,
 7  and I would like to return back to the Kibbey Decree,
 8  which gives us some definitive information about that,
 9  and that is a Lower Salt Exhibit 006.  And this is the
10  decision by Judge Kibbey that was handed down
11  March 31st, 1892.  But if you could turn to Page 10
12  there that has the yellow tab, and I'm going to read
13  starting on "The plaintiffs."
14            "The plaintiffs further allege that on or
15  about the 1st day of January, 1887, being long
16  subsequent to the appropriation and use by them and
17  their grantors of the several quantities of water
18  hereinbefore mentioned, the Arizona canal company,
19  defendant in violation of the plaintiff's rights
20  entered upon the river at a point above any of the dams
21  and ditches of plaintiffs and about twenty-eight miles
22  east of the city of Phoenix, and by means of a dam
23  constructed by it across the river, there, capable of
24  holding all of the waters flowing in the river, and by
25  means of a canal commencing at the dam and running
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 1  thence northwesterly, of a size sufficient to carry all
 2  the waters flowing in the river during a dry season at
 3  a time when the water is needed by the plaintiffs,
 4  diverted and turned out of the river a large quantity
 5  of the water of the river, and by such diversion
 6  prevented the water from reaching the ditches of the
 7  plaintiffs, and had diminished the quantity of water to
 8  such an extent that the plaintiffs and each of them was
 9  prevented from procuring a sufficient supply of water
10  for their crops aforesaid, whereby such crops are now
11  suffering and are in immediate danger of actual
12  destruction."
13            Did I read that correctly?
14      A.    Yes, you did.
15      Q.    So based on that, is the 1st day of January
16  in 1887 when the plaintiffs here are claiming that
17  their downstream ditches can no longer receive water?
18      A.    Yes, it is.
19      Q.    Okay.
20      A.    Are we done with that?
21      Q.    And my follow-up question is, if downstream
22  ditches could no longer receive water, would that be an
23  indication on how navigability might be affected in
24  that similar reach?
25      A.    Yes.  You need water to navigate.
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 1      Q.    That's it on that.
 2      A.    The only other thing I learned from there is
 3  I feel better about my own sentences.  That was a long
 4  one.
 5                 CHAIRMAN NOBLE:  We only have lawyers in
 6  the room.  There are no judges here.
 7  BY MR. SLADE:
 8      Q.    I won't tell Mr. Katz.
 9      A.    There's a theory that's been advanced, as we
10  move to the next slide -- this is Slide 8. -- is that
11  if the Salt River were navigable, there would be
12  commercial shipping.  There would be some kind of
13  industry there.
14            And if the river were still in its ordinary
15  condition, ordinary and natural condition, you could
16  start to make that argument.  But we know, from the
17  material I just showed you and what we've heard over
18  the last several months, the Salt River, where people
19  were, was not in its ordinary and natural condition.
20            Shipping industries typically rely on, from
21  the kind that have been mentioned by the opposing
22  experts, big boats and big loads.  And I think if we
23  had stipulated to this, we could have shortened our
24  hearings, perhaps by two weeks, maybe more; similar to
25  upstream boating.
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 1            As you'll see in one of the accounts later,
 2  where they did pull boats upstream, taking boats
 3  upstream is an arduous task.  And I think that's one of
 4  the valuable things that we learned from Dr. Newell's
 5  testimony as well, from his work in the Southeast USA,
 6  where he talked about, you know, it taking weeks to
 7  winch and pull and drag boats back up the rivers that
 8  he was familiar with, rivers that were navigable.  It's
 9  an arduous task, not easy to be done at all.
10            And so we said, when we presented
11  information, that particularly Segments 1 through 5
12  were not conducive to very large boats carrying very
13  heavy loads or going in the upstream direction.
14            There might be navigation along an ordinary
15  and natural river if there were population centers from
16  which to go to and from or if there was a market at the
17  downstream end.  That was not the case, not by the time
18  the river had been obstructed and diverted.
19            If you look at where the sources were of
20  materials, you had ranching areas in the Segment 3 area
21  on the Tonto Basin, and their primary market was in
22  Globe.  In the Phoenix area, Phoenix/Tempe, their
23  markets were typically to the north, Wickenburg,
24  Prescott.  The river doesn't go there.  Well, you can't
25  take the Salt River to Prescott.  So it is no surprise
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 1  that anyone wasn't out there trying to ship things via
 2  river to a place where the river didn't go.
 3            The other reason there might not be
 4  commercial shipping is the cost, and, again, as we
 5  said, upstream travel is cost.  And I think that if you
 6  take Mr. Gookin's economic analysis on face value, he
 7  showed that it was expensive and there were other
 8  alternatives that were less expensive.
 9            There's a risk factor that I discussed before
10  in terms of putting materials on water in small boats.
11            So you have to ask yourself, if this is a
12  true principle, that all rivers that could be navigated
13  have commercial shipping industries, ask yourself,
14  well, let's look at some other rivers that have been
15  found navigable and see.
16            Well, let's start big.  Mississippi River, is
17  there a commercial shipping industry?  Moving on to
18  Slide 9 here.  Yeah, there is.  Of course there's
19  ships, barges that run up and down the Mississippi
20  River, and there's also the Corps of Engineers that
21  operates locks and dredges in order to keep it in that
22  navigable condition.  But there's also highways and
23  railroads that run across, run parallel to the
24  Mississippi River.  They haul material, probably more
25  tonnage, that goes parallel.  So that there are other
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 1  reasons -- what we learned from that, there's other
 2  reasons for choosing to send material either by boat or
 3  by other means, rail or truck, wagon, foot, whatever.
 4            You see the same thing along the Missouri
 5  River and the Colorado River.  There was originally a
 6  shipping industry, until it was interrupted by man's
 7  altering the form of the river; but then in the upper
 8  reaches outside of Arizona that were found navigable,
 9  we don't see any commercial industries.
10            The Weber River in Utah comes down and flows
11  into the Salt Lake.  It was recently found navigable in
12  a recent lower court decision, and absolutely no
13  commercial shipping industry.  There were some
14  previously, prior to that case being taken on, no
15  records.  And during the course of the historical work
16  that the proponents of navigability found, the
17  historian at Weber State found that there were a few
18  instances of transporting logs.  And what they would do
19  is they would log during the winter right by the river,
20  stack up the logs, float them down in the spring
21  runoff, whenever that came.  And that was it.  There
22  was no other kind of shipping, if you will, on that
23  river.
24            Similarly, on the John Day there were some
25  brief commercial boating exercises that went on for
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 1  portions of the river, but not all of the river and not
 2  all of the portions that were found navigable.
 3      Q.    And the Weber River is in Utah and the John
 4  Day is in Oregon; is that right?
 5      A.    Yes, that's correct.  John Day is a tributary
 6  to the Columbia, I believe, or the Snake.
 7            The Mosquito Fork River, a river that we
 8  worked on up in the state of Alaska, in which the State
 9  was arguing with the Federal Government over title.
10  And the Federal Government, the day before the trial,
11  withdrew its claim and allowed the State to exercise
12  its rights, thereby admitting that the river was
13  navigable.  No commercial shipping industry on that
14  river, very small, a lot of characteristics to some
15  parts of the Salt River in terms of its depth and the
16  presence of rapids and the kinds of tools that we can
17  use to look at to determine whether it was navigable or
18  nonnavigable.  And similarly for the Umpqua, the Rogue,
19  and Salmon Rivers, other western rivers which did not
20  have this upstream/downstream, large boat, heavy
21  tonnage, deep draft type of navigation.
22            So it's just simply not true that those kind
23  of industries exist on every river that's been found
24  navigable.
25      Q.    Jon, and on the Salmon River, that's a river
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 1  where there was, am I correct, downstream boating, and
 2  the boats then were sold at the end of the trip?
 3      A.    That's correct.  They used something called a
 4  sweep scow.  They would knock together the boat, haul
 5  up loads, and they would stop at various communities,
 6  because there were a number of communities along there,
 7  and basically trade their way down the river and get
 8  down to the bottom and either sell the boat for lumber
 9  or sell it as a boat; but they wouldn't take their boat
10  back up the river.  They would themselves go back up
11  the river by one means or another, build another boat,
12  and repeat the trip.  And, again, these were seasonal
13  type trips that went when the river was flowing.
14      Q.    Okay.  And if we could just pause there, I
15  believe Mr. Gookin did a little work to try to find if
16  the Salmon was navigable; and based on his work, he
17  found that it was not.  So I just want to point out for
18  the record here.
19      A.    My recollection was he said he couldn't find
20  that it was navigable.  I don't know that he
21  definitively said it wasn't.
22      Q.    Okay.  So this is 26 Idaho 745, Supreme Court
23  of Idaho decision, Callahan v. Price.
24            And, Jon, if you just turn to where it's
25  marked.  That's pin cite 735, the blue tag.
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 1      A.    I have it marked as [7][8].
 2      Q.    You see the blue tag there?
 3      A.    I do.
 4      Q.    Okay.  And let me know if I'm reading
 5  correctly.
 6            "The Salmon river is a navigable stream, and
 7  is therefore a public highway belonging to the state
 8  upon its admission to the Union, and may be used and
 9  disposed of by the state subject only to the rights of
10  the public in such waters and to the paramount power of
11  Congress to control their navigation so far as may be
12  necessary for the regulation of commerce among the
13  states and of foreign nations."
14            Did I read that correct?
15      A.    Yes, you did.
16      Q.    So that's stating that the Salmon River in
17  Idaho is a navigable stream?
18      A.    Yes, it is.
19      Q.    Also long-winded by a judge.
20                 CHAIRMAN NOBLE:  Mr. Slade, can we take
21  a break at this point?
22                 MR. SLADE:  Sure.
23                 CHAIRMAN NOBLE:  Let's take 10 minutes.
24                 (A recess was taken from 10:03 a.m. to
25  10:14 a.m.)
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 1                 CHAIRMAN NOBLE:  Are we ready to go back
 2  on the record?
 3                 Mr. Slade.
 4                 MR. SLADE:  Okay.
 5                 CHAIRMAN NOBLE:  Jon, you're up.
 6  BY MR. SLADE:
 7      Q.    Okay.  Jon, I think you're on Slide 10 of
 8  your PowerPoint?
 9      A.    That's correct.
10      Q.    Okay.
11      A.    So another theory that we've heard is that if
12  the river is navigable, then it will be the preferred
13  mode of travel.  And I think things I've already said
14  kind of poke a hole in that.
15            I would just like to point out, by example,
16  when the Mormon Battalion left Council Bluffs, Iowa,
17  and they came out and they came through Arizona, and
18  we've heard a little bit about their trips along the
19  Gila and whatnot, I just would like to point out that
20  they had the first 160 miles or so along the Missouri
21  River and they didn't boat it.
22            So, clearly, there are other factors that go
23  into whether you decide to boat the river or not, and
24  I'll just refer back to my --
25                 CHAIRMAN NOBLE:  Could I get you to
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 1  repeat that?
 2                 THE WITNESS:  Sure.
 3                 CHAIRMAN NOBLE:  Mr. Mehnert was
 4  whispering in my ear, and I wanted to hear what the
 5  Mormon Battalion did.
 6                 THE WITNESS:  Well, I told you what they
 7  didn't do, is they didn't float the Missouri River.
 8  They walked alongside it for about 160 miles from
 9  Council Bluffs down to Kansas City and then they took a
10  right and came across the plains.
11                 CHAIRMAN NOBLE:  That's what I wanted to
12  hear.
13                 THE WITNESS:  And, presumably, that's
14  the reason, is they were rolling wagons at the start
15  and they were going to roll wagons for a long ways, and
16  that's the reason.  We don't really know why they
17  didn't, but they didn't.  So on a clearly navigable
18  river, they chose not to do it, so not necessarily the
19  preferred mode of travel.
20                 I can probably go on with lots and lots
21  of other examples, but we'll move on to Mr. Hayden's
22  log float.  And there are a couple of reasons to come
23  back to this trip.  This has been discussed a lot.
24  BY MR. SLADE:
25      Q.    And let's go over some of those reasons
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 1  initially, Jon, because from my understanding, and
 2  correct me if I'm wrong, have there been any accounts
 3  of commercial logging consistently or at all on the
 4  Salt?
 5      A.    We know of no log floating industry on the
 6  Salt.
 7      Q.    So why are we worried about Hayden's log
 8  trip?
 9      A.    I think it tells us some things about the
10  river, where this occurred, and it also weaves in and
11  out with the other information that we can gain about
12  the river, where they were, and what people were doing
13  at the time.
14            So I want to focus on the things that are
15  important.  And, again, this is one of the ones that we
16  counted as a failure, so it's surprising that we're
17  spending so much time on here, but I think we learned
18  some lessons about how different folks are considering
19  evidence, the record, et cetera.
20            To basically recount, they left -- Hayden and
21  his party left the Phoenix area, traveled up to what's
22  called the headwaters of the Salt River, and came on
23  down.  There's a distance estimate in the paper report
24  of something like 200 miles, and we had discussions of
25  whether the newspaper really was accurate about


Coash & Coash, Inc.







SALT RIVER     VOLUME 21      05/17/2016 Page 4537


 1  200 miles or not.  In my original testimony, I said I'm
 2  not suspecting that the 200 miles was a precise
 3  estimate, given the kinds of maps that were and weren't
 4  available at the time; but I did note that 200 miles
 5  would put you into New Mexico and -- if it was as the
 6  birds fly.  And along the river, it puts you well out
 7  of the Salt River.  You're up on either the White or
 8  the Black at that point.
 9            And since that time and listening to the
10  others talk about -- the other experts talk about this
11  account, I've gone back and spent more time looking at
12  the chronologies and what the newspaper articles
13  actually say.  There are a couple of other articles
14  that some folks brought in and -- brought in and put in
15  the record and provided a little more light on what
16  happened there.  So I thought I would share what I
17  learned.
18            Again, why do we think this was on the White
19  or -- why do I think this was on either the White or
20  the Black River?  Probably the White River.  One, the
21  account specifically says they went to the headwaters
22  of the Salt River.
23            The headwaters of the Salt River are up in
24  the White and the Black area.  The trip distance, as I
25  mentioned, it was a long ways.  To miss the estimate,
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 1  say 200 miles, and think that you're in -- the two
 2  suggestions we've heard, that they were in the Sierra
 3  Anchas.  Well, that's about 40 or 50 miles upstream of
 4  Phoenix or upstream of the Arizona Dam, Segment 6, or
 5  Fort McDowell, where they started from.  That's a
 6  pretty bad estimate at that point.  There was also a
 7  suggestion that they might have been in the Mazatzals.
 8  That's even closer.  And, again, that would be a bad
 9  estimate.
10            And then we find some very specific things.
11  If you look at Dr. Littlefield's report, on Page 18, he
12  has the sentence "They were to float logs to Hayden's
13  Ferry via the White and Salt Rivers."
14            Seems like that would have answered it right
15  there; that they were on the White and Salt and that
16  was their intent.
17      Q.    So, Jon, Dr. Littlefield actually concluded
18  that they started on the White River?
19      A.    His report says that.
20      Q.    Okay.  But you didn't see that before, and
21  this is the first time you're bringing that to
22  testimony?
23      A.    That's correct.
24      Q.    Okay.
25      A.    I think the Sierra Anchas and the Mazatzals
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 1  would be better known to the residents of Phoenix.  The
 2  people who were reading this paper were more likely to
 3  call those out, rather than the headwaters of the Salt
 4  River.  Again, they made -- they said they got
 5  upstream, they felled a tree, made a canoe, and started
 6  to float on down.
 7            If you look along the river, what you don't
 8  see are big pine logs along the riverbed, until you get
 9  up into the White or the Black.
10            Furthermore, if they were traveling down from
11  a lower point, say, starting in Segment 3 or 4, then
12  their descriptions of the river don't fit with what was
13  encountered by other trips.  They concluded -- for
14  instance, the Meadows and the Burch trip and the other
15  trips that started in the Tonto Basin and came down to
16  Phoenix, nobody describes the kinds of conditions of
17  being, you know, tortuous river channels, blocked by
18  boulders, unable to get logs through.
19            If you've been on those reaches, which I
20  have, in the upper parts, one thing you don't see in
21  Segment 2 or 3 are big piles of logs or natural log
22  jams from logs floating down.  Occasionally you'll find
23  a log wedged in someplace.  But you don't see that.
24  And in the historical accounts, several of them
25  specifically call out the fact that we did not see
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 1  loads of debris, flood debris, wedged along the river
 2  corridor.  It was lacking that.  So those are
 3  inconsistent.
 4            There was a suggestion that the narrow canyon
 5  that stopped the trip -- I think this was
 6  Mr. Burtell. -- occurred in the Tonto Basin.  And he
 7  pointed at, my recollection from his testimony, an area
 8  in the Tonto Basin from the old map on the USGS.  I
 9  think this was the 1904 map or 1909 map.  At this area
10  right here that I'm showing on the screen as being,
11  potentially, a narrow area.
12            In other words, if you look at that and
13  measure it, that stream width right there is about
14  100 feet wide.  The floodplain between the contours is
15  about 650 feet wide.  And that's very inconsistent with
16  a canyon narrow enough to have stopped the logging
17  trip.
18      Q.    And that's Slide 13 that you're talking
19  about?
20      A.    I skipped ahead there to Slide 13, correct.
21            We also have these maps downstream in
22  segments -- underneath the footprint of Roosevelt and
23  then downstream all the way to Segment 5 and below.
24  And we don't see on those topo maps any tight canyons
25  like that that show up in the maps drawn by the U.S.
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 1  Geological Survey.  They simply don't exist.
 2            It also says that the narrow canyon was a
 3  long way from the start of their trip.  So if you're
 4  going to argue that they either started it on the White
 5  River and came down and got stuck in Segment 2 or 4,
 6  then I guess that you're admitting that there was a
 7  successful boat trip that went from those headwaters
 8  all the way down to that point where they got stopped
 9  or it was successful to that point, which I don't
10  think that they're -- the other side is really trying
11  to say.
12            There's another point.  We got a little more
13  information, and we move to Slide 12 here.  Is that --
14  this is a book entitled Charles Trumbull Hayden
15  Pioneer -- Charles Trumbull Hayden, Pioneer, by Carl
16  Hayden, his recollections.
17            If we look at Page 42, he says that the trip
18  was suggested by Logan, who was a Hayden employee,
19  employed at Fort Apache, which is on the White River,
20  and that he had previously boated the White and Salt
21  River from Fort Apache to Tempe during the spring
22  runoff.
23            And, also, it says that the trip was
24  occurring in late June there.  And that later he says
25  "These are the reasons we decided that we would forego
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 1  any further log floating, because the logs would lodge
 2  in the canyon."  And I believe that to be Segment 1.
 3  And the log floats were only best at high water and
 4  during the flood.  So you had to float them down at
 5  high water, but when it was high water, there wasn't a
 6  good place to catch them.  So when they got to Tempe,
 7  there wasn't a good place to put up a boom to catch
 8  them, and so they tended to float on past.  So he gave
 9  us his reasons why he didn't like that.
10      Q.    And I'll pause you for a second, Jon.  That
11  Charles Trumbull Hayden excerpt is in evidence as C054
12  Part 392.
13      A.    That's correct.
14      Q.    And that includes a new boating account, and
15  you'll talk about that later?
16      A.    I will, Mr. Logan's trip.
17            There's -- in these additional articles that
18  came out, one from June 28th, 1873, in the Arizona
19  Weekly Miner, it had this quote.  It said "We had hoped
20  that the Salt River would be found navigable for saw
21  logs, but the recent unsuccessful attempt to drive log
22  down that plunging stream shuts off all hope of seeing
23  a Navy yard at Phoenix.  There is, to be sure,
24  sufficient water to float the largest pine log, but the
25  boulders in very narrow canyons forbid it."
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 1            And then he goes on to say "Perhaps below the
 2  canyons forests may exist."  And that's the sentence
 3  that struck me right there; that he's saying that,
 4  well, you know, below these canyons maybe there are
 5  going to be additional forests.  So if you assume for a
 6  second that he was starting in the Sierra Anchas and he
 7  was saying, "Well, below the canyons, below the Sierra
 8  Anchas, there might be forests," then that would mean
 9  he was suggesting that there's probably forests in
10  Segment 6, which is ridiculous.  So he can't mean that.
11      Q.    That's the Phoenix Basin?
12      A.    Correct.
13            So what are the canyons that he's talking
14  about where there might be forests below that?  Well,
15  below the canyon that runs along the White in
16  Segment 1, there might be forests below that, and, in
17  fact, there were forests in the upper ends of the
18  Sierra Anchas, and they used those sources of lumber in
19  the construction of Roosevelt.
20            So the fact that Mr. Hayden is saying he
21  thinks that maybe there might be forests below the
22  canyons also pretty much clearly slams the door on the
23  fact that this was anywhere else but starting in the
24  headwaters.
25      Q.    And, Jon, we've also heard testimony, is it
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 1  right, from Alex Mickel about Segment 1?
 2      A.    Yes.
 3      Q.    And did he state that Segment 1 has some
 4  severe constrictions?
 5      A.    He does.
 6      Q.    So would it be consistent with his testimony
 7  to believe that the logs got constricted either on the
 8  White or potentially Segment 1?
 9      A.    That makes a lot more sense.
10      Q.    And the State isn't claiming that Segment 1
11  or the White is navigable?
12      A.    That is one of the reasons, yes.
13            And if we move on a little bit more, you say,
14  well, let's think about this trip home, and we had some
15  discussions about this, and I'm moving now to Slide 14.
16            So we know from the newspaper accounts that
17  Mr. Hayden came back through Fort Apache, San Carlos,
18  and then on down to Tucson.  So if he were in the
19  Sierra Anchas, if that's where his trip started, that
20  would mean that he would have to go an additional, oh,
21  60-some miles through hostile Apache country and very
22  rugged terrain to get over to Fort Apache and then to
23  start the trip down towards San Carlos, which would,
24  again, be a very tortuous journey that we've heard
25  testimony about from other descriptions at the time;
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 1  rather than just simply come down the Sierra Anchas to
 2  the Tonto Basin, off through Globe, and down to
 3  Florence, which would be a shorter, easier route,
 4  through less hostile territory; or if, as it was
 5  claimed, he was in the Mazatzals, then to go to Fort
 6  Apache would even be a longer journey and further out
 7  of his way, and it seems ridiculous to assume that's
 8  where he went.
 9      Q.    So it's your belief that on Slide 14
10  Mr. Hayden took the red route, or something similar,
11  from Fort Apache to San Carlos, and I believe it says
12  in the account to Grant as well and then down into
13  Tucson?
14      A.    All of the facts suggest that that's where
15  that trip started, up in that area, and they moved on
16  down.  And I think that if you're familiar with the
17  river and you've looked at the river and you've been on
18  the ground in the river and seen those areas, that
19  makes the most sense.
20      Q.    So would it also be true then that the
21  failure of the canoe, the log canoe, would have
22  occurred either on the White or in Segment 1?
23      A.    Yes.  And just one other little stray fact
24  there.  I think we heard some testimony that the wooden
25  canoe had been destroyed.  The accounts that I read
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 1  said that the boat had overturned and they had lost
 2  gear, but the canoe itself was still intact.  There may
 3  be an account that I haven't seen.  But they just found
 4  it too difficult to get down the river with the logs.
 5      Q.    And that's also consistent with Mr. Mickel's
 6  testimony that Segment 1 has more intense and frequent
 7  rapids than anything downstream?
 8      A.    Yes.
 9            So what we learned from this account, one of
10  the big takeaways here and the reason we want to talk
11  about it, one is because we learned a little bit about
12  this Logan account that we're going to talk about and
13  the fact that it had been previously navigated before.
14            We learned that they made it some distance up
15  there and six guys in a dugout canoe or some guys in a
16  dugout canoe and the other one's walking.  We know that
17  it was -- the trip was pronounced a failure, and we
18  know a little bit about where they were located.
19            The other thing is, you know, as you think
20  about these things and you're a river boatman, and I do
21  a little bit of that, and you go, well, the fact that
22  it says that their boat -- or their dugout canoe
23  overturned and they lost some gear, and I started
24  thinking about that in terms of how do you lose gear in
25  a river.  Well, the river needs to be sufficiently
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 1  deep.
 2            So we think about these statements in light
 3  of what's coming up next when you talk about rating
 4  curves.  So if the river is really inches or just a
 5  foot deep and that's the typical depth, I don't know
 6  how you lose gear in such kind of depths.  It seems
 7  like where I've been in shallow water and stuff has
 8  fallen out of the boat, I stood up, I looked down at
 9  the water, and I picked up the stuff.
10            So it kind of suggests that there's a
11  deeper river here, or at least there's parts of the
12  river that are sufficiently deep, and probably not just
13  the pools that are deep, because you tend not to lose
14  stuff in the pools because you're floating along
15  placidly.
16            So it's a little piece of information that
17  you get there that weaves in together with all the
18  other accounts and what we know about the river to
19  paint this picture of what we're seeing.
20      Q.    And would it -- could it be a flood in June
21  of 1873?
22      A.    Well, it could be, but they don't say
23  anything about that.  They describe the difficulties
24  and the shallow water, and I think if your reason for
25  not getting down were the fact that it was a dangerous
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 1  flood, you would say something about the rapids and
 2  the, you know, harrowing rapids or things like that,
 3  the kinds of terms that they liked to use back then;
 4  and they don't.
 5      Q.    June is a low water month, right?
 6      A.    It is, and that would be the other factor.
 7  Typically, June is low.  And, actually, May, June and
 8  July and early part of July are fairly untypical times
 9  to have storms.
10            Everybody had enough of Mr. Hayden?
11            So why weren't there commercial log floats?
12  I think Mr. Hayden described that and talked about they
13  got caught up and we needed to float them in the flood
14  times and then it was difficult to catch them at the
15  bottom.
16            The other thing you need to look at when
17  you're considering that, and I recommend the Commission
18  do that, is think about where the markets were relative
19  to the trees.  So if you're going to float logs
20  downstream, and they get to where?  They get to the
21  Tonto Basin?  Well, we had logs, and to take them
22  where; to Globe?  There's logs already in the Peaks
23  around Globe, so they had their own source that was
24  closer by to the mining industry there, Apache Peak and
25  whatnot that are up in the pines.
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 1            Downstream of the Tonto Basin there's not
 2  much until you get to Phoenix, and certainly I think
 3  Mr. Hayden's enterprise indicated that they were
 4  looking for logs.  However, the railroad got there
 5  relatively soon and so there was an alternative source.
 6            And if you're bringing them down to go to
 7  Prescott, well, Prescott also has its source of logs.
 8  Tucson, likewise, had the mountains around it.
 9  Flagstaff is surrounded by pines.  So the need was
10  really Phoenix.
11            And yet they didn't, and Mr. Hayden described
12  why; because the canyons upstream were tortuous and you
13  could only come down at a certain time of year and it
14  would be difficult to catch them.  And, added into
15  that, we've got these irrigation dams.  And we know
16  from one of the accounts of the Verde, where they were
17  going to float pieces of Fort McDowell on down, that
18  they decided not to do that because they were worried
19  about damaging the dams.  So floating logs would have
20  been prevented by these diversion structures, which
21  were already crossing the river as early as 1867.
22            Mr. Burch -- and his account we'll get to in
23  a minute. -- described that the main difficulty that he
24  found in getting logs from the Tonto Basin area down to
25  Phoenix was getting the logs to the river.  So they
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 1  note that they were not adjacent to the river.
 2            So some of the things that we learned from
 3  the Weber River case, because it was decided primarily
 4  on the basis of these intermittent log floats.  So I
 5  talked to Dr. Sara Dant, who is in the history
 6  department at Weber State, via phone to find out, you
 7  know, what went on in that case.  And she said that it
 8  was log floating was the main evidence of navigability;
 9  that there was no other kind of commercial historical
10  boating or any kind of historical boating for any kind
11  of purpose, travel, recreation, whatever.  And the
12  Weber River is very scantily traveled, even today, has
13  some seasonal use by kayakers, a lot of rapids.  All
14  the travel is in the downstream direction, most people
15  in hard-shell kayaks.  There's really no modern
16  recreation industry out there at all.
17            Interestingly, despite the fact that the case
18  was in Utah, nobody had brought up the Utah Special
19  Master as being any kind of a directive for being
20  considered on the Weber River.  They considered it on
21  its own merits.
22            But what was interesting to me was that
23  besides the fact that it was just spring floating of
24  logs, is that she said, well, the log floating
25  business, she said it was only done where the river
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 1  flowed directly to the railroad.  In her research of
 2  log floating in the West, is that if you could get the
 3  logs to the railroad, the railroad would take them, but
 4  they didn't want to haul them.  They didn't want to
 5  pick them up and haul them to the railroad, and, also,
 6  where you could roll the logs directly into the river
 7  at the start.  They didn't want to haul at either end,
 8  otherwise it became not very cost-effective.
 9            So the river might have been conducive, but
10  if you couldn't get the -- roll the logs in and you
11  couldn't load them right onto the rails afterwards,
12  they wouldn't do it, because hauling by land was
13  extremely expensive.  In fact, she said that in Utah,
14  once the railroad arrived, it was still cheaper, less
15  expensive, to bring logs in from the Pacific Northwest
16  than it was to use the local sources floated downriver.
17            And then after 1930 the railroad altogether
18  stopped taking logs that had been floated, for quality
19  reasons.
20            So we learned a little bit more about log
21  floating, the basis of.
22      Q.    Jon, are you aware of a piece of evidence in
23  the record called the Arizona Department of
24  Transportation Study of Transportation in Arizona,
25  something to that effect?
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 1      A.    Yes.
 2      Q.    Do they say anything about a bridge that was
 3  built over the Gila?
 4      A.    They did, and that it was a bridge built over
 5  the Gila and it was in the time period after the
 6  railroad had gotten there, and they were using redwood
 7  logs.
 8      Q.    Where do you get redwood logs?
 9      A.    Well, not in Arizona.  You can get them in
10  California, primarily, is the closest source.  So
11  somebody was shipping in logs for that construction,
12  rather than using logs that were available locally.  So
13  the railroad was actively engaged in shipping lumber
14  around the West.
15      Q.    Do you remember if that bridge was built in
16  1885?
17      A.    That's my recollection.
18      Q.    And that's the same time that Burch took his
19  trip down the river?
20      A.    Yes.  It's after Hayden's in 1873, but it's
21  about the same time as Burch and Meadows two years
22  before took their trips.
23      Q.    So after Burch comes down the river and says
24  the undisputable conclusion is that logs can be
25  floated, in 1885, that same year, they're building a
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 1  bridge in Gila with lumber from California?
 2      A.    That's right.  That's right.  So it's kind of
 3  a good idea that came late.
 4            So I'm moving on, finally, to the Hamilton
 5  account, which was in January of 1879.  We can go a
 6  little faster through this one here.  But, again, this
 7  came up, and there's a couple of things that are
 8  important to grasp hold of and think of, again, as you
 9  consider all these accounts together and what they mean
10  in their aggregate, rather than individually.
11            One criticism we heard, they said that the
12  account doesn't mention the Salt River, so, therefore,
13  it didn't occur on the Salt River.  The account says
14  they built a boat in Phoenix and they floated to Yuma.
15  And we heard this a number of times when I was being
16  cross-examined, the fact that they didn't -- it says
17  they started in Phoenix, and there was a suggestion
18  made that, well, maybe they started in Phoenix and they
19  hauled their boat over land, down to the Gila River,
20  and then started their trip there.
21            And I find that to be not a very satisfying
22  or logically reasonable argument, because Phoenix is
23  right on the river.  And in many cases they conclude
24  that, well, goods from Phoenix could then be floated
25  down to Yuma, or in some of the cases they concluded
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 1  that, which would be an odd thing to say if you
 2  couldn't actually do that from Phoenix.  And they might
 3  say, well, in conjunction with land travel, you could
 4  get the things to Yuma.
 5            But then from a hydrologist's perspective,
 6  too, if the reason that they couldn't float from
 7  Phoenix was that the Salt River wasn't suitable to
 8  navigation, then I think the opponents then are arguing
 9  that the Lower Gila River was navigable because that's
10  where the boating occurred; and I don't think that
11  that's the position that they want to take.
12            And if they were boating successfully on the
13  Gila River part, but not the Salt, then where did the
14  water come from that they were boating on on the Gila?
15  Because we've heard testimony, and I agree with it,
16  that the majority of flow on the Gila River downstream
17  of the confluence with the Salt comes from the Salt.
18            So if you're able to boat from the Gila,
19  you're able to boat from the Salt.  That's the most
20  logical conclusion.
21      Q.    And you had mentioned earlier on a slide some
22  reasons why freighting didn't occur.  Do you recall
23  that?
24      A.    I do.
25      Q.    Is this an example of three men who just went
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 1  from Phoenix down to Yuma that actually talked about
 2  potentially starting a freighting business from Phoenix
 3  down to Yuma with produce?
 4      A.    Well, the editor or the writer of the trip
 5  said that it's perfectly practical for navigation, and
 6  then they talk about one spot on the Gila that it was
 7  narrow.  But they did draw some conclusions.  Either
 8  them or the people that wrote the article, the person
 9  that wrote the article, made those conclusions.  And
10  they, they themselves, made an assessment, based on
11  their trip, that if you had a boat that drew 2 feet of
12  water, you could easily float it down to Yuma.  2 feet,
13  which means that the river had to be deeper than
14  2 feet; significantly deeper if you believe some of the
15  arguments about differences between draw and operating
16  draw.
17            And they themselves called it a success,
18  which I think is another thing we need to carry from
19  this study, is we've heard some testimony and criticism
20  that say that, you know, the observations of the people
21  at the time are critically important to look at.
22            Well, here's an observation from a person who
23  is in a boat going down the river, and he calls it a
24  successful trip.  So I would say that that contemporary
25  observer believed it to be successful, and he made
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 1  these comments.
 2            There's also a suggestion that the trip was
 3  made on a flood.  Well, nothing in the account says
 4  flood.  They don't describe any flood conditions;
 5  nothing in the paper that says flood.  And the evidence
 6  that it might have been on a flood consists of two
 7  weeks later the Gila River was in flood.  Well, that's
 8  interesting, but two weeks later is not when this is
 9  occurring, and there's no evidence that the Salt was in
10  flood.
11            Floods peaks on the Salt and the Gila rarely
12  coincide, and a two-week offset doesn't mean much at
13  all.  There was some information presented, I think by
14  Dr. Littlefield, that the temperatures were very warm
15  in January to March of that your; therefore, it
16  probably had an early snowmelt and they were on
17  snowmelt.  Again, nothing like that in the account.
18  They don't describe high water conditions or anything
19  along that.  So we have no evidence, and the fact that
20  it's warm correlates extremely poorly to a specific
21  flow rate that would be considered a flood.
22            And then I note, too, that quite often when
23  we have an account where somebody successfully made it,
24  we see this same criticism; that, oh, it was probably
25  on a flood.  Yet, at the same time, they're saying


Coash & Coash, Inc.







SALT RIVER     VOLUME 21      05/17/2016 Page 4557


 1  boating during floods is dangerous because of the high
 2  velocities and other conditions that might exist.
 3            So it's a self-contradictory position to say,
 4  well, the boating accounts happened in floods, but the
 5  floods are really dangerous, and these people don't
 6  describe any problems.  So it seems like you have to
 7  pick one or the other, and I'll go with the facts that
 8  are in the account, that don't mention anything to do
 9  with floods.
10            Very likely, if it happened during January,
11  as you can see from the chart behind you, that it was
12  during a period of above the median daily flow, let's
13  say, for the median annual daily flow.  And January is
14  one of the months in which flows can be higher than
15  other parts of the year relative to, say, June or July;
16  but, again, that's within the ordinary range and the
17  expected range of wintertime flows.  So that would be a
18  time of year where the depths would be likely to be
19  greater on an ordinary or typical basis.
20            So what did we learn?  The trip happened.  It
21  was a success by their own account.  It's also
22  interesting to note that this trip wasn't noted when
23  they left Phoenix.  So the folks reporting on it report
24  on them arriving, and yet here's another account where
25  something happened on the river and there was nothing
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 1  in the news that said they left today.  So we know that
 2  not all of the accounts are making it into the record.
 3      Q.    Before you move on, Jon, we also know that
 4  the price of the boat was $10?
 5      A.    Oh, thank you.
 6      Q.    And will you use that later when you talk
 7  about economic analysis?
 8      A.    Yeah.  I think that's a nice piece of
 9  information that sews together with some of the
10  accounts, the fact they built their skiff for 10 bucks.
11  And that value seems pretty reasonable.  I just
12  finished reading one of Brad Dimock's books called The
13  Doing of the Thing, which talks about Buzz Holmstrom,
14  who is the first guy to row by himself through Grand
15  Canyon; kind of took the footprint of the Powell trips
16  and rowed it alone.  And he built his boat that he went
17  through the Grand Canyon for about 10 bucks.  So I
18  think that's a good number to have in mind, saying
19  what's the value of a boat that you might build and
20  take on down the river.
21      Q.    And this boat wasn't shipped from a catalog;
22  it was actually built in the Phoenix area?
23      A.    Yeah.  And I think that would be typical of
24  the people of the time who are taking these kind of
25  trips; that they were handy folks and they built their
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 1  own boats.  And you see evidence of that in other
 2  western rivers as well, and we heard that from our own
 3  experts.
 4            So moving along, the James Stewart account, I
 5  just have one or two things to say here.  This is the
 6  account, you recall, the guy who may have been the
 7  superintendent of the stage company.  That was some
 8  evidence presented by the other folks, and it seems
 9  like a reasonable interpretation.  And all we know is
10  that the newspaper in 1880 said he's going to launch
11  his boat on the Salt River tonight.  And that came from
12  the -- that's all we know.
13            So it was a -- the newspaper account was in a
14  later newspaper, and the account itself is 40 years ago
15  today.  So that newspaper was citing some other
16  newspaper, but doesn't say what it was, what the source
17  was at that time, but they were -- it was one of those
18  this is what happened on this day this many years ago.
19            So, again, there's an account that wasn't
20  reported contemporaneously at the time, but it was
21  reported somewhere that we're not -- we don't have
22  access to.  So not all of the accounts -- we don't have
23  all of the accounts as when they occurred.  And had
24  they not published this recollection account, we
25  wouldn't know of it.
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 1            And that's exactly how I reported it in my
 2  testimony, was that it came from this source and it was
 3  40 years later, so...
 4            Could have been a stagecoach -- a stage
 5  ferry.  It's interesting that the stage company would
 6  need a ferry, particularly if the depths that we've
 7  seen in the rating curves are accurate, particularly in
 8  the month of October, when they were planning to launch
 9  it.
10            So normal flow in that month was typically
11  less than 500 cubic feet per second, according to
12  Dr. Mussetter, and the corresponding depth would be
13  somewhere about a foot to 2.5 feet, 2.6 feet, which are
14  easily fordable depths in a horse-drawn ferry.  And it
15  makes you scratch your head and wonder, now, why would
16  they need a ferry if those were the actual depths in
17  October.
18            And I further note that Dr. Schumm suggested
19  that at 20,000 cfs the depths would be a foot.  So even
20  then we would see no need for a ferry, and yet that's
21  what they were doing.  So a few little lessons to learn
22  there.
23            Cotton and Bingham, the only thing I want to
24  say here is that we don't know that they never
25  launched.  Dr. Littlefield said the account said
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 1  they're going to launch tomorrow, they're going to go
 2  to Yuma, and that I had classified that as a success.
 3  I did not.  You can go back and look at the table.  He
 4  was incorrect there.  I classify it as an unknown.
 5            It seems to me that if it was news that
 6  somebody was going to launch, it would be news that
 7  they came to some disastrous end; and we heard nothing
 8  of that.  But we don't know.  That was Slide 18.
 9            And move on to Slide 19, which is Willcox and
10  Andrews in February of 1883.  A few things to learn
11  about this.  Again, this is a wintertime trip.
12  Mr. Gookin had some things to say about this and said
13  that the trip doesn't count or wasn't evidence of
14  navigability because it only went to Joint Head Dam.
15            I had included a map, and I'll show that
16  again here, that it does cover a good chunk of
17  Segment 6.  And, again, it was a Point A to Point B
18  type trip.  They started up at Fort McDowell and they
19  ended up where they wanted to go down to the City of
20  Phoenix, the community of Phoenix.
21            So they went as far -- there's no penalty, as
22  far as I know, in the navigability case law that says
23  you ended your trip where you wanted to and you didn't
24  finish the river.  It certainly tells us something
25  about the river.  And as I mentioned before, we saw no
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 1  evidence that the 6a segment of the river was
 2  substantively different than the 6b segment of it, if
 3  you look at Mr. Gookin's divisions.
 4            There's also a criticism of the trip was on
 5  high flow.  And, again, it was a February flow and
 6  February was typically higher than other parts of the
 7  year, so that's a valid statement.  Although, it's
 8  still within, as far as we know, the ordinary range.
 9            The basis that Mr. Gookin presents for saying
10  that it was on some kind of a flood or something is
11  because it had rained and that because Fort Apache had
12  had 2.46 inches of precip in that month of February.
13            Well, the fact that it rained is interesting.
14  However, one night's rain would not cause a flood on
15  the Salt, much as the same it is today.  And if it did,
16  it would be one heck of a rain, and I think we would
17  see the newspaper reporting on, my goodness, that was a
18  rain we had last night.  It caused flooding all over
19  the valley.
20            And that goes against the fact that they
21  called it a thoroughly pleasant journey.  So I don't
22  think that they were experiencing some sort of
23  torrential landmark rain.
24            We know that this trip occurred prior to
25  February 14th, so the precip total in Fort Apache is
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 1  pretty irrelevant.  We want to really look at the
 2  January total of precip, which would be contributing
 3  more to runoff downstream later, and that precipitation
 4  was only .85 inches, using the same source as what
 5  Mr. Gookin had used.
 6            If you look at the report of major storms in
 7  Arizona by the Arizona State University climatologists,
 8  it only lists one storm of significance in 1883, and
 9  that was in December, ten months later.
10            The velocities, Mr. Gookin went through some
11  effort to figure out that they averaged about 1.8 miles
12  per hour, which suggests that it was not during flood
13  conditions.  That's a pretty slow velocity.  So there's
14  really no evidence in the record that this was a flood.
15            Then it was criticized that the boat really
16  wasn't heavily loaded, and his basis on that was that
17  the fact -- Mr. Gookin's basis was that the fact they
18  didn't have a tent because they were bothered by the
19  rain.
20            Well, it doesn't say they didn't have a tent.
21  It just says they were bothered by the rain.  And if
22  you've ever been camping in the rain, you know that
23  even if you have a tent, rain can be a bother.  Stuff
24  gets muddy, stuff gets wet, folding up wet gear.  Maybe
25  that's just more of an unfamiliarity with camping than
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 1  it is contrary to what kind of gear they had.
 2            Was the boat heavily loaded?  Don't know.
 3  Account does not say.  Certainly it was sufficiently
 4  loaded for their trip.  They probably had some camping
 5  gear.  Who knows what they threw in their boat and
 6  they're bringing in the river or bringing down to the
 7  town.  We don't know.  It was sufficient enough that
 8  they called the trip thoroughly pleasant.  And I would
 9  note that travel is navigation.
10            There was also a criticism that the trip was
11  slower than walking.  Well, that may well have been;
12  but, again, there's really no speed requirement that I
13  know of in making navigability determinations.  What we
14  do know about this account is that they were in a boat
15  and they carried their gear and they got where they
16  were going.
17            Perhaps the fact that it was slower than
18  walking or slower than being in a wagon, I would guess
19  then, suggests an answer to why people typically didn't
20  use the river for hauling goods, because it was slower.
21      Q.    And at that time, Jon, were there not some
22  dams that they had to maneuver around?
23      A.    They did.  In fact, if you think about what's
24  described in their thoroughly pleasant journey, they
25  don't say anything about trying to get past beaver
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 1  dams, human-made dams, rapids, shallow water, braided
 2  stream conditions, nothing like that.  So they mention
 3  no problems at all, sand bars or anything.
 4            And then there's this statement that it
 5  should be included in the River and Harbors Act, be
 6  that as it may.  The important facts from this account
 7  are just what you said; they started at one point, they
 8  reached another point, and they were on the river.
 9            And these are the canals that they would have
10  passed at that time.  So they went past Arizona Dam,
11  Mesa Dam, Utah Dam, Tempe Dam, San Francisco Dam, Grand
12  Canal and Swilling's Ditch are near the same place.
13  And so they passed those in their small boat without
14  mention.
15      Q.    Would have taken some time to pass those,
16  though?
17      A.    It's possible.  That could have accounted for
18  some of the delays that gave us the 1.8 miles per hour,
19  but they don't mention it as being heinous or
20  difficult.
21            And my own experience in canoeing and coming
22  up to brush dams and whatnot, even a structure like the
23  Arizona Dam, you pull off to the side, you walk, carry
24  your stuff around it, and you boat on through.  Other
25  boaters that we know describe actually running the
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 1  dams, so there was some kind of a sluice or some water
 2  pouring over or something that they felt that it was
 3  able to run.
 4            Now we get into two accounts here we kind of
 5  consider together.  There's been some suggestions that
 6  the Meadows account is the same thing as the Burch
 7  account, and I want to talk about that aspect of it a
 8  little bit and then talk about one of the real
 9  important things to take away from this account,
10  amongst all the other things that have been said.
11  Whether it's, in fact, Meadows and Burch were the same
12  trip I want to talk about in just a second.
13            The other criticisms we heard were that the
14  trip only went to Joint Head Dam.  Heard that from
15  Mr. Gookin.  Well, actually, the article says they went
16  to Tempe, which is upstream of Joint Head Dam, and it
17  happened to be their destination.  So they made their
18  location.
19            There's some criticism that the account was
20  recorded 20 years after the fact, which is true, but I
21  think that we all need to make a decision as to whether
22  we believe trips that were recorded later or not,
23  because the same folks that say, well, 20 years later
24  is too long to rely on it are relying on facts in the
25  Sykes case that were some 45 years later and further
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 1  distance geographically from where the trip occurred.
 2            So it seems that we need to be consistent.
 3  And I would say that you look at the facts in these
 4  accounts that are recorded later, and you think, well,
 5  do these facts make sense; are they consistent with the
 6  physical conditions of the river; is that something
 7  likely that could have happened.
 8            And in my case, I find nothing in there that
 9  suggests the basic elements of the story are not
10  factual.
11            There was some suggestion to the fact that
12  his memory might have been fuzzy 20 years after the
13  fact and he got the year wrong, but it also records the
14  fact that he had been shot and left by dead -- left for
15  dead by Apaches the previous year.  In my opinion, that
16  would seem to be something that would kind of help you
17  with your chronology; that, yeah, it was right after I
18  got shot and left for dead.  That would kind of cement
19  that date in your memory a little bit.
20            There was some criticisms that this Meadows
21  trip was recorded that it had major difficulties.  The
22  only problems that are listed in the only account we
23  have is one guy got scared.  We're going to presume
24  that he didn't have any grief counseling or any
25  triggering events, but he just said he got scared at a
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 1  rapid and they went through.
 2            The other problem was that they got hung up
 3  on a rock, but they got off and they completed their
 4  trip.  Dr. Livingston [sic] said that the boat was
 5  wrecked.  Well, it didn't get wrecked.  It got stuck.
 6            And recall that the newspaper said the same
 7  thing about the 1905 U.S. Reclamation Service canoe
 8  trip, which was a failure by their own accounts, when,
 9  in fact, the wreck meant that they almost tipped over
10  at one point and they had struck a rock.
11            So the fact that they wrecked I think is
12  fanciful language in the case of the U.S. Reclamation
13  Service account, but not realistic to the facts of what
14  happened in this Meadows account.
15            None of those are major problems.  Getting
16  stuck is not a major river problem.  In fact, it
17  happens on other rivers that are navigable, and we've
18  heard testimony about that.
19      Q.    And, Jon, regarding that testimony that we've
20  heard, Dr. Newell actually talked about reasons why you
21  might have obstructions or issues that could occur on a
22  river, and he mentioned getting stuck in shallow areas.
23  Do you recall that?
24      A.    I do.  I think he was talking about his
25  replica trips on the Savannah River, was my
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 1  recollection, and he mentioned that they had gotten
 2  stuck in shallow water areas, sand bars I think it was,
 3  and they had worked out a technique after it happened
 4  that said, well, if they basically stuck the other end
 5  of the boat into the current, the boat would spin off
 6  and they would be back on the river again.
 7            And that's, in fact, the kind of thing that
 8  you do when you're river boating and you learn from
 9  your experience and you move on.  And it doesn't make
10  the trip a nonsuccess.  Mississippi River boats get
11  stuck.  I think Mr. Burtell described his canoe
12  experience at one point on the Green River, and he
13  mentioned he got stuck in his canoe, and he seems to be
14  healthy and living and with us to this day and made it
15  to the end of his trip okay.
16      Q.    And the Green River is a navigable river,
17  right?
18      A.    That segment of it that he's describing,
19  yeah.
20            Yeah, so these things are kind of irrelevant.
21  And we heard the same thing over and over again about
22  the Colorado River with the steamboats that came up
23  from Yuma; that they would periodically get stuck.
24  So getting stuck is not equivalent to being a
25  failure.
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 1            We also heard some criticism that this boat
 2  that Mr. Meadows was in didn't clear the rapids.  So
 3  there's nothing in the account that says that they had
 4  any problems at all with rapids.  It says they got
 5  stuck.  And if you're a river boatman and you read his
 6  description, he says they were -- they boated and they
 7  got stuck on a rock and they couldn't get off, and they
 8  had to roll rocks into the river to float the boat
 9  higher and move it on down.
10            Well, if you're into rapids and you try to
11  roll rocks into the river to raise the water level, it
12  doesn't work.  Water just goes around them.  If you're
13  in a pool section of the river and you roll rocks in at
14  the beginning of the next downstream rapid, it's
15  possible that you could raise the water surface
16  elevation enough to float your boat off.
17            If the river were normally as shallow as been
18  suggested by the opponents, then your boat got stuck on
19  a rock, you would climb out of your boat, stand up,
20  lift it off the rock, and move on down.  But,
21  presumably, the river was deep enough that standing up
22  and trying to push the boat off was not an option.
23            And I've seen that happen myself and to
24  friends I've been boating with, where they got stuck on
25  a rock and it took them a while to wiggle themselves
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 1  off and push themselves off.  And that's called a
 2  sleeper.  That's what the boaters call those kind of
 3  rock, and they're just below the surface.  Sometimes if
 4  the water is cloudy, you don't see them.  Sometimes if
 5  you're staring at the scenery, you don't see them, and
 6  you scrape up on top of them and you get stuck there
 7  for a little while and you've got to do some things to
 8  get yourselves off.  Never heard of rolling rocks in to
 9  float the boat before, but it said that's what they
10  did.
11            And it's important to think about that.
12  Meadows said they rolled rocks in to raise the water.
13  But it probably wasn't in a rapid.  Pretty sure that it
14  was not in a rapid.  But they did get unstuck.  So even
15  if it was in a rapid, which I don't think it was, they
16  did clear it.  So it's not a valid criticism there.
17            There was some criticism that the trip was a
18  failure.  Meadows himself described it as a success,
19  and the boat and the boater got to the intended
20  destination.
21      Q.    Jon, just to recall, if they had gotten stuck
22  at a rapid, it's your position they would have gotten
23  out at the rapid and pushed their boat?
24      A.    Yeah.
25      Q.    Okay.  But if you got stuck at a pool, where
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 1  it's deep, that's more difficult to do, because you
 2  can't stand up and push your boat?
 3      A.    That's what I was trying to say, but thank
 4  you for the clarification.
 5      Q.    And if you rolled rocks in the rapid
 6  downstream, then you could potentially raise the pool
 7  level and your boat would get unstuck?
 8      A.    That's the best way to make sense of what was
 9  described.
10            There's also a criticism that the flow was
11  not ordinary.  This account has no reference to it
12  being a flood or to high flow.  The fact that they got
13  stuck on a rock is more evidence that it was not high
14  flow than it is that it was low flow, -- or that it was
15  high flow.  Let me say that again.
16            The fact that they got stuck on a sleeper
17  rock or a rock suggests that it was more likely to be
18  lower flow than higher flow, because at higher flow
19  obstacles like that are buried by water.
20            If this was the same as the Burch account,
21  that was a June account, and which low flow conditions
22  were more likely.
23            There's also criticism that it was not a
24  commercial trip.  Well, it was travel, but we have no
25  information as to the purpose of their trip for the
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 1  Meadows account.  He didn't tell us.  So we don't know.
 2  Could have been.  Maybe it was; maybe it wasn't.  But
 3  it was travel.
 4            There's been some suggestions that the trip
 5  maybe didn't even occur.  Well, the descriptions that
 6  are in the account, they coincide with factual details
 7  that are consistent with what we know about the river.
 8  It mentions real people, real places, and I think that
 9  a valid criticism has to be more than just I don't
10  think it really happened.  I think you need to have
11  something in there that suggests, no, they got facts
12  consistently wrong; they described the river in a way
13  that doesn't exist.
14            So, again, does getting stuck constitute a
15  failure?  No.  We saw that on river boats on the
16  Colorado.  That's the other guys' evidence.  They got
17  stuck, they got unstuck.  Mississippi River,
18  Dr. Newell's testimony, it happens.  With more
19  experience, it happens less.
20            In this case nobody had any experience on the
21  river and they got surprised.  In no case did we hear
22  that they called off their trip because they got stuck
23  or they had to walk out.  They got back in their boat
24  and they completed the job.
25      Q.    Jon, this account occurred between Segments 3
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 1  and 6.  So that's an area of the river that's now
 2  inundated by the lakes; is that right?
 3      A.    Their trip is described as starting at
 4  Livingston, which is kind of near the upstream end of
 5  Roosevelt Lake.  That's in Segment 3.  So they went
 6  through that Tonto Basin part, and it says they got out
 7  at Tempe, which is a good chunk of Segment 6.  Most of
 8  that area is inundated by the reservoirs until you get
 9  to Segment 5 below what's now Stewart Mountain Dam.
10      Q.    So we don't have any modern information about
11  boating on the river in Segment 4 because it's
12  currently a lake?
13      A.    That's correct.
14      Q.    So we need boating articles, such as this, to
15  help us understand that reach?
16      A.    These accounts, and there several that go
17  through this Segment 4 reach that's now inundated by
18  the reservoirs, as well as the maps that predate the
19  reservoirs, are our best source of information about
20  what that was like.
21            The next account that we need to look at is
22  William Burch, and there's some great gems in here.
23  And because of the criticisms, I went back and looked
24  at this in more detail to carefully consider this
25  question of was this the same trip as the Jim Meadows
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 1  trip.
 2            And I've come to the conclusion that it was
 3  not, and there's significant evidence that says that it
 4  was not.  Let me run through that to start with.
 5            There's slight differences in where the trips
 6  start and end.  Mr. Meadows described it as starting in
 7  Livingston, and the Burch trip says it started at
 8  Eddy's Ranch, which is a little further downstream.
 9            The Meadows trip, the first 1883 account, was
10  done by Jim Meadows.  A guy named John Meadows on the
11  Burch trip.  Jim's family was pretty well-known.  His
12  brother had a wild west show.  His father and brother
13  were lawmen.  We don't know anything much more about
14  John Meadows.
15            So the fact that it was Jim and it was his
16  family, rather prominent, people would know who he was.
17  John was from the East Verde Valley area.  We know that
18  from looking at the articles.  Jim had some connection
19  with the Tonto Basin, not the same area, as well as
20  with the Yuma and Imperial County area.  So these two
21  guys were from different places in Arizona.
22            They both got stuck on rocks.  That's the
23  same.  But they're going down the same river, and I
24  would suggest that there are probably other folks that
25  have gotten stuck on rocks going down the Salt River,
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 1  if you include modern recreation in there as well, and
 2  they probably weren't on this trip as well.
 3            So the experience of getting stuck on a rock
 4  is not so uncommon that it automatically links these
 5  things.  But what separates them is, in the first
 6  account Mr. Meadows said he rolled rocks in and raised
 7  the water surface.
 8            In the second account they got the boat off
 9  by using poles.  You say, well, maybe he forgot the
10  details.  Well, in the second account, the detailed
11  account that we have, it describes it as being
12  Mr. Meadows who went downstream several miles.  He kind
13  of floated and swam downstream, cut some poles, and
14  came all the way back upstream.
15            So you would think that that would be the
16  kind of thing, again, that would be imprinted in your
17  memory.  That it wasn't rolling rocks.  It was me going
18  downstream and coming back up.  You would remember
19  that.  So how they got off was different.
20            The Burch account is much more detailed.  It
21  also sounds like, on the Burch account, Mr. Burch was
22  the leader.  On the Jim Meadows account, it sounds like
23  Jim Meadows was the leader.  The Meadows account
24  doesn't mention any flips or losing gear; whereas the
25  Burch account does.
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 1            The fact that they're both described as a
 2  first descent is not particularly compelling.  If
 3  you're a student of river history, you find that
 4  there's often arguments about who was the first one
 5  down, and it depends on what you know.  And I doubt
 6  that the newspaper editors were students of river
 7  history.  And quite often somebody comes down and
 8  they're unaware of what people had done previously and
 9  so they say, "Oh, we're the first one down.  It's our
10  first descent."
11      Q.    Turns out that this wasn't the first descent
12  for either one of them?
13      A.    Neither of them.  We found that out
14  ourselves, because it was Mr. Logan who apparently came
15  down from Fort Apache all the way to the Phoenix area
16  prior to Hayden's trip in 1873, and that may have been
17  the first descent.  We don't know.
18            So the point is, is that even in
19  well-documented rivers, like Grand Canyon, there's an
20  ongoing and lingering discussions about who was first.
21  And I've seen that same kind of discussion go on on
22  many rivers.
23            The fact that there's Jim and John, both
24  start with J and they have the same last name, Meadows
25  isn't is an uncommon name.  I can think of names that
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 1  would be much more uncommon.  And they seem to come
 2  from different parts of the state.
 3            Perhaps there are documents that are in
 4  databases or other folks have collected that shed
 5  additional light on there, but as I look at all these
 6  things together, they tell me these were two different
 7  accounts, and they were both successful trips, had
 8  different -- varying different sorts of problems.
 9            The Burch account, taking it on its own, we
10  also heard some criticisms about that; they said it was
11  a failure.  Well, the boat and the boaters arrived at
12  their intended destination.  And their opinion of the
13  trip, despite what's been said in this hearing, is that
14  it was an undisputed success, and they called it an
15  interesting and exciting trip.  Nowhere did they use
16  the word failure.
17            There was some criticism that it didn't
18  include Segments 3 and 6.  Well, they describe it as
19  starting 4 miles above Tonto Creek.  That's Segment 3.
20  And it describes it as going down to Tempe -- the fact
21  that they -- the trip log specifically says they went
22  over Arizona -- they lifted the boat over Arizona Dam
23  and then ran or shot two other dams and then exited the
24  river at Tempe Canal.  Well, that's Segment 6.  So,
25  yes, they did go in Segment 3 and Segment 6.
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 1            A couple other things to note about this, the
 2  fact that they were -- how far downstream they went, is
 3  they could lift their boat over the dam, and it puts
 4  their getting stuck in context.  It wasn't because it
 5  was too heavy.
 6            And they boated over these irrigation dams,
 7  and if boating over irrigation dams is possible, I
 8  would suggest that boating over the beaver dams, which
 9  tend to have water floating over the top of them, would
10  be even easier.  And, also, they didn't make any
11  mention of any beaver dams, early on in this history as
12  it was.
13            There was a suggestion that the trip was on
14  the canals.  Well, yeah, they did go down part of the
15  Tempe Canal, which is located about the old Country
16  Club alignment, but until then, they were on the river.
17            There was a criticism is the narrative was
18  not plausible, and it's a reference there, I believe,
19  to where they talk about the fish being so thick that
20  they could have walked on the backs of them.  And I
21  think in the first hearings on this, Mr. McGinnis and I
22  had some laughs about that aspect of it.
23            I think those kinds of descriptions are
24  typical of newspaper accounts of the time and some
25  story-telling that might have occurred.  Whether you
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 1  can walk on the backs of fish, I think we can all say
 2  that, no, you probably can't walk on the backs of fish.
 3  I have seen for myself places on the Salt River where
 4  the fish are very thick, and a more poetic side of me
 5  might describe them in that manner, and pretty clear
 6  that it wasn't meant to be taken literally.  So are
 7  there places where the fishes are thick?  Yes, there
 8  are, particularly at low water where they get trapped
 9  in pools.
10      Q.    And this account was at low water, in June of
11  1885, potentially?
12      A.    Well, it was in June.  We don't really know
13  whether it was low water or not.  The fact that they
14  got stuck is indication that it was more likely to be
15  low than high, and the time of year is more likely to
16  be low than high.
17            There was -- Dr. Littlefield testified
18  originally the trip did not occur.  He said that in his
19  direct, and later in his redirect he reversed himself;
20  that, yeah, it did occur.  So I guess we'll believe the
21  latter.
22            There was criticisms from Mr. Burtell saying
23  that the trip occurred at a median flow rate.  It
24  wasn't low flow.  Either way, I'm okay with either
25  conclusion.  Early June is near the median flow rate
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 1  that he computed.  Late June is typically low flow for
 2  the year.  We don't know exactly when in the month.
 3  But either way, it sounds like that it was at normal
 4  and ordinary conditions of the month.
 5            Some other things you derive from this is
 6  that Mr. Logan published in the newspaper a nice little
 7  description, a diary of the trip.  And on day one they
 8  went from Eddy's Ranch down to the mouth of Tonto
 9  Creek, and he describes that going through there, there
10  were four or five rapids described as smooth as they
11  were passed.  He mentions no trouble at all.  And,
12  again, this is this reach right above the beginning of
13  the canyon in Segment 4 that we have had lots of
14  discussions about is this braided, is it boatable.
15            Well, they go through there in June, and he
16  doesn't describe any problems with braided channels,
17  shallow water, or anything else, or the fact that the
18  rapids were difficult.  He just says they went through.
19            Day two, when they went below that, he
20  describes some swift and dangerous rapids.  Well, they
21  didn't have any problems with them.  They went on
22  through.  Likely, some of those are the ones that we
23  looked at in some of the historical pictures that
24  Dr. Littlefield and Dr. Mussetter presented.
25      Q.    Jon, in those historical photos, I believe
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 1  that both Mr. Burtell and Dr. Mussetter were questioned
 2  about, did they point out any rapids that they could
 3  find in those photos?
 4      A.    I recall them pointing at some rapids or
 5  riffles in there, yeah.
 6      Q.    Based on what they saw, would it be
 7  consistent with the boating account that we are seeing
 8  here from Mr. Logan?
 9      A.    Very much so, except for the boaters didn't
10  have any problems there.  Yeah.
11            They also describe on day two of seeing some
12  big fish, some very big fish, 2 to 3 feet long, and the
13  water was clear enough that they could see them.  So
14  that's also indication that it was not flood
15  conditions, the water being clear.
16            Day three they describe being in a deeper
17  canyon as they've gone on further down in, and they
18  describe these cascades and falls, occasionally 4 to
19  6 feet high, but they boated them all.  They also say
20  that they bumped some rocks and occasionally shipped
21  some sea or shipped some sea occasionally.  Again, not
22  indicating as a problem.  What that means to ship some
23  sea is some water splashes into your boat.  And if
24  you've ever been on a boat on a live river, that
25  happens from time to time.


Coash & Coash, Inc.







SALT RIVER     VOLUME 21      05/17/2016 Page 4583


 1            A lot of boaters today carry a sponge on the
 2  bottom of their boat.  Back in the day trappers would
 3  carry pelts on the bottom and they would use it to sop
 4  up water.  This is not a problem.  This is not an
 5  indication that they're near drowning or whatever.
 6  Periodically when you're boating a river, you pull
 7  over, tilt your boat up, drop the water out and move
 8  on.  They describe getting stuck on a rock mid-channel,
 9  which we didn't see.  That's a sleeper.  And they used
10  poles to pry off.
11            On day four, then they got their boat
12  unstuck, and they say they floated quietly and
13  pleasantly to Jones Ranch, which is in Segment 5 at the
14  Verde confluence, and that the lower part of Segment 4
15  was very calm.
16            They had a layover day at Jones Ranch, and
17  then they say they lifted their boat over Arizona Dam.
18  There was enough water below it to boat, which is an
19  important characteristic, because we have heard some
20  testimony that Arizona Dam would drain the river.  So
21  not all the time; could.  And then they ran the Mesa
22  and Utah Dam.  So whatever water was left in past
23  Arizona Dam was enough that despite the diversions at
24  Mesa and Utah, they were able to run it, and then they
25  got out at the Tempe Dam.
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 1            And some things that this diary doesn't
 2  mention; they don't mention this 11-foot wide canyon
 3  that we've heard some testimony about, which was
 4  described in one of the accounts, but you don't see
 5  them when you look at the topo maps.  You see no place
 6  in there where the canyon necks down to 11 feet wide.
 7            The diarist himself, Mr. Logan, was described
 8  as being a skilled river craftsman.  Sounds like a
 9  boatbuilder to me, and probably also good at moving
10  boats.
11            There was four men in an 18 by 5 craft.  We
12  don't really know much more about their boat than the
13  fact that its dimensions were 18 by 5.  18 feet is the
14  size of a decent canoe.  5 feet wide is a little longer
15  than a canoe.  Sounds a little bit like the poling
16  boats that we looked at in the Mosquito Fork River case
17  in Alaska, and would be typical of a downriver craft
18  that multiple people would pilot and carry in.  So with
19  four people, you're looking at at least a ton of people
20  in this boat.
21            The other thing is that it notes that they
22  did bump some rocks, and we have heard some testimonies
23  that these wooden boats are super-fragile boats, and if
24  you bump a rock, they fall apart.  You didn't hear that
25  testimony from the folks that are experts at building
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 1  wooden boats, particularly not from Brad Dimock.  And
 2  that was certainly not our experience when we took his
 3  boat, his replica boat, out on Segment 5 of the Salt
 4  River.
 5            Wooden boats routinely touch rocks, they'll
 6  bump off rocks, glance off rocks.  If you T-bone a rock
 7  or a cliff in a wooden boat, you have a decent chance
 8  that you're going to have some damage that you need to
 9  repair; but these boats are not fragile.  They are
10  built for river conditions and that's where they're
11  used, and that's exactly consistent with what we see in
12  Mr. Logan's diary, and they're consistent with my own
13  experiences on the river.
14      Q.    And Mr. Logan, his diary is what you're
15  reading, and that's in evidence, and we'll get the
16  evidence number for that.  I don't have that right now.
17            But that diary talks about Segment 4, which
18  is underneath the dams and lakes currently, right?
19      A.    Yes.
20      Q.    Okay.  So for a detailed understanding of
21  what Segment 4 looks like from a river perspective, you
22  could turn to that diary?
23      A.    That's a good place to look.
24      Q.    And we'll get the evidence number for that.
25            Mr. Logan on this trip, is he also mentioned
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 1  in the previous Hayden trip, a Mr. Logan?
 2      A.    Well, there is a Logan mentioned on the
 3  Hayden trip and does have the name James.
 4      Q.    Do we know if it's the same Logan that was on
 5  the Burch trip?
 6      A.    Well, we don't know for sure.  I mean we
 7  don't have some -- there's no document that says this
 8  is the same guy.  He has the same first and last names.
 9  We can leave it at that.
10      Q.    And we'll also see another Logan boating
11  account that's new in the evidence, and we'll talk
12  about that later; is that right?
13      A.    Yes.
14      Q.    Okay.  So three trips with a guy named Logan?
15      A.    Yes.
16            I'm moving on, on Slide 25, to Major
17  Spaulding's trip.  We've talked about this a number of
18  times, and the fact that he died was not related to the
19  boating; but so I want to focus on some of the
20  criticisms of the fact that I believe Mr. Gookin
21  mentioned that they couldn't take their boat across the
22  diversion dam without unloading it and that's what
23  happened.  The article does not say they were unloading
24  the boat.  The article says that he was taking his gun
25  out of the boat.  It didn't say that they unloaded
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 1  everything else that was in the boat.
 2            My own experience and the experience of other
 3  people with actual on river trips in canoes, that's not
 4  what happens when you get to a brush dam or a beaver
 5  dam or other things, is you don't take things out of
 6  the boat.  You slide the boat -- you climb out of the
 7  boat, you lift it up onto the dam or slide it onto the
 8  dam, slide it off to the side, lift it off to the side,
 9  whatever you do.
10            There's no evidence in here that they
11  actually had to unload it.  If you were in a much
12  larger boat and you were carrying tons of material,
13  it's unlikely that you would be able to slide it over a
14  brush dam.  In fact, that would be a different
15  experience for you.  But in the case of a canoe, that's
16  just not what's done in a canoe.  That's contrary to --
17  I think if you had any expert experience, actual
18  experience with canoes, they would tell you that that's
19  not what happened there.
20            Again, we heard some criticism that the trip
21  was a failure and that the trip was too short to be
22  counted for navigability.  The failure was due to a
23  gunshot.  We have no idea whether the trip continued or
24  not, whether he loaded the body and took it on down.
25  We just don't know.  But to that point, they boated
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 1  successfully; and, again, there's no length requirement
 2  that I'm aware of.
 3            We do know the range of flow for this trip.
 4  Mr. Gookin suggested that the river was not occurring
 5  on ordinary flow rates.  Per the USGS Geological
 6  Surveys, the flow was between 1,800 and 1,900 cfs
 7  during the days of their trip in December.  That's
 8  higher than the median daily, but it's within the
 9  range of ordinary and natural seasonal variations
10  that occur on the Salt, so -- and it's well an order
11  of magnitude below the bankfull discharge for that
12  segment of the Salt River.  So it was not an unordinary
13  flow.
14            There's some criticism that we don't know
15  where the trip started.  Well, the article says today
16  we're at Fort McDowell, and they came down in a canoe.
17  Seems obvious to me where they started.
18            Dr. Littlefield made the statement that this
19  trip was published because boating was unusual.  Our
20  own historian, Dennis Gilpin, reached the exact
21  opposite conclusion and says so in our report.  He
22  concluded that the account was only published because
23  of the death of a respected soldier, not because they
24  were out hunting in a canoe.  It was not the canoe trip
25  that was the unusual part.  It was the death.  The fact
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 1  that they were in a boat is almost incidental to the
 2  story.
 3      Q.    So, in other words, Jon, the account may not
 4  have been published but for Major Spaulding killing
 5  himself with his own gun?
 6      A.    That was the conclusion of our historian.  So
 7  he clearly disagrees with Dr. Littlefield's discussion,
 8  and I'll leave it up to those who make these decisions
 9  to decide between themselves.
10            And I would always encourage the
11  Commissioners and their counsel to look back at the
12  accounts themselves, read them for themselves, and see
13  what the facts are, absent from the descriptions that
14  are given by both parties, including myself.
15                 MR. SLADE:  Mr. Chairman, we can take a
16  break or we can keep going.
17                 CHAIRMAN NOBLE:  Let's keep going.
18                 MR. SLADE:  Okay.
19                 THE WITNESS:  All right.
20                 CHAIRMAN NOBLE:  For about 20 minutes.
21                 THE WITNESS:  The Sykes trip, again,
22  now, here's a trip that's -- the story of it comes from
23  1945 and a trip that occurred sometime in the winter of
24  1890s, and that's about what we know about it.  We do
25  know that they dragged some things.
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 1                 The things I want to highlight here is
 2  that because of the low flow in the river, in fact,
 3  they describe the river as being 20 feet wide and a
 4  foot deep when they put in, which is clearly very
 5  different than any of the width estimates that we've
 6  seen in the rating curve reconstructions or any of the
 7  map drawings or the descriptions of the river by the
 8  early surveyors or any of the earliest maps.
 9                 So whatever they were on, it was clearly
10  in a depleted condition here in the 1890s.  We don't
11  know what year they were.  It was not 1890 necessarily.
12  It was just sometime in the 1980s.  So we need to
13  interpret the discussion in that light.
14                 But the things I want to highlight is
15  that, yes, they did drag and found that the river dried
16  up at the canal diversions.  And then they tried to
17  boat on the canals, and that's what I want to look at;
18  is that they discovered that taking the canals was
19  problematic.  They said the laterals took the water and
20  the canals went dry.  They had problems at places where
21  the diversions were from the canals.
22                 So boating the canals itself was not any
23  kind of panacea.  It was not without difficulties.  And
24  we need to think about that fact in the description
25  from Mr. Sykes and his friend McLean when we're looking
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 1  at some of the suggestions about the Day brothers'
 2  trips that we'll talk about next, which is a little
 3  more interesting.
 4                 And, again, these are facts that are
 5  reported some almost 50 years after the fact from a guy
 6  then living in Flagstaff, who had come down to the
 7  river a long time ago, and these are his recollections.
 8  So we need to decide on how carefully we want to
 9  believe these later-day recollections.
10                 Nothing more to say about that account,
11  and I move to Slide 28, which is the Day brothers.  And
12  they took the river from Camp Verde down to Yuma.  They
13  were trapping.  They went basically through the fall
14  and winter, into spring along the way, and they
15  returned to Prescott.  And, again, we don't have as
16  much details as we might want to have in there, but we
17  have plenty of detail about what they did.
18                 So we've heard some criticisms about
19  this trip.  Mr. Gookin suggested that they normally
20  dragged their boat and walked alongside it.  There is
21  nothing in the record that says they dragged their
22  boat.  In no part of the account do they say the Day
23  brothers were outside their boat dragging it along.  It
24  says they boated.
25                 He suggests that because of their heavy
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 1  loads, and yet we've heard from experts on the Verde
 2  and again on the Salt that small boats could be
 3  constructed to carry lots of material.  Don Farmer we
 4  heard from on the Verde River, where he routinely
 5  travels with 500 pounds in his canoe.  We had
 6  1,000 pounds in the replica Edith on our trip in
 7  Segment 5, with no trouble in boating there at all.
 8  BY MR. SLADE:
 9      Q.    So if you could float a boat that had a
10  significant amount of load, what would that say about
11  the river?
12      A.    It was deep enough to carry a boat.  The fact
13  that we're doing it today with less flow suggests that
14  you could do it with more flow back then.  So there is
15  no evidence that they dragged.  That's just simple
16  speculation based on nothing solid.
17            I personally have seen loaded flatboats on
18  the Verde River at 140 cfs loaded over their gunnels.
19  That's the sides of the boat, the top of the sides.
20  And Segment 6 of the Salt River is less rocky, less
21  rapidy than that was, the Verde Daily segment of the --
22  the Camp Verde segment of the Verde River.  So I have
23  no doubt that loaded boats could easily float the Salt
24  River in its ordinary and natural condition.
25      Q.    The trip that you're referring to, did you
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 1  provide some testimony on the Verde that you talked to
 2  that group in the loaded flatboat, and, in fact, they
 3  were headed all the way down to the confluence with the
 4  Salt?
 5      A.    Yeah, it was a man and woman and their dog in
 6  a cage sitting on top of this load, and they were going
 7  down to the Salt River.  They were going to take out at
 8  the Salt River confluence.
 9            There's also a criticism that came from
10  Dr. Littlefield and Mr. Gookin that through the Salt
11  River Valley they were boating on the canals.
12            Well, the account itself says that they
13  boated the river; doesn't mention anything about
14  canals whatsoever.  Remember that we just heard that
15  Mr. Sykes couldn't boat the canals because they dried
16  up.
17            I would also note that the canals weren't
18  constructed as a bypass to the Salt River.  They took
19  water off and they distributed it to ag fields and
20  other uses, and as they went, they got smaller and
21  smaller and, in fact, the canals themselves end and
22  you're miles from the river.  And the accounts say
23  nothing about, well, we got to the end of the canals
24  and then we had to drag our boat back over to the Gila.
25  It says nothing like that.
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 1            The canals are full of low bridges, laterals,
 2  check structures, drops, siphons, et cetera, that would
 3  not be conducive to boating.  And we have, actually,
 4  other accounts that we've gone through again this
 5  morning, again, as we're weaving all of these accounts
 6  together, that say specifically that the boaters passed
 7  these dams and they continued to boat.  So there's no
 8  reason to suggest that they had to get out of the river
 9  and got on the canals.
10            Furthermore, in 1892, when this trip -- this
11  trip that was in the newspaper from the Day brothers,
12  the railroad had already been to Phoenix, and we know
13  they took the railroad home.  And Mr. Gookin's economic
14  model says that the railroad shipping's cheaper than
15  boating.  So why would the trappers float these extra
16  few hundred miles to Yuma when they could have taken
17  the train, or why wouldn't they have sold their furs
18  when they got to the place where, allegedly, the river
19  dried up and they couldn't boat anymore.  They could
20  have gotten out of their boats, taken their boats on
21  the railroad back home.  It makes no sense for them to
22  continue on.
23            The report specifically says they entered and
24  exited the Salt.  Quote, After leaving the Verde, the
25  Salt River was entered.  And when it talks about the
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 1  Gila, it says from which the -- talks about the Salt,
 2  from which the trappers came down to the Gila River.
 3            Then you have to ask yourself so if all the
 4  water is out of the Salt River and the Salt River
 5  provides the majority of flow to the Gila, which we've
 6  heard testimony on, what were they boating on on the
 7  Gila if the water were out of that?
 8            It makes no sense to have boated these canals
 9  down to a river that would be even more depleted than
10  the river they just left.
11            So I find no validity to the criticisms
12  whatsoever.  The argument that Arizona Dam would
13  completely dry up the river is in contrast to the
14  historical accounts we've already -- it certainly had
15  the capability of diverting that much flow; and it
16  sounds like, from the water rights disputes, on
17  occasion it did that.  But we have more than one
18  boating account where people passed Arizona Dam and
19  continued on boating.
20            And we also see that the ferries continued to
21  operate downstream until 1909.  So if the river were
22  ordinarily dry down there, it makes you wonder why
23  people needed ferries to get across.
24      Q.    And you'll talk about that a little more in
25  detail later on; is that correct?
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 1      A.    Yes.
 2            So what's the important part of the Day
 3  brothers' trips?  There's a couple of things that we
 4  need to make sure we don't lose track of.  You know,
 5  one is that this is a successful trip.  They went from
 6  the Verde Valley, they came through Segment 6 of the
 7  Salt River, no problems.  They didn't report any
 8  problems with beaver dams, sand bars, braided channels,
 9  shallow water.  They basically say anybody could do it
10  if they had the time and energy to do it.
11            The trip was repeated multiple times, but the
12  other accounts didn't make the paper for some reason,
13  either in Phoenix or in Yuma or anywhere else.  So
14  either we don't have all of the accounts and they all
15  didn't make the papers, which suggests that there may
16  be even more out there that we have not found snippets
17  of evidence of; that there may be a lot more accounts
18  out there.
19            Combined with other accounts, we see that
20  there's a pattern of trapping the river over time.
21  We've got the five accounts that the Day brothers did.
22  We have another new account that we'll talk about in a
23  little bit.  We have later accounts of people trapping
24  on the Verde.  So there was a sustained period of time
25  where trappers were working the river.
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 1            And these guys were trapping furs, and I
 2  think we've also heard testimony from Dr. Newell that
 3  that was not an economic activity, and yet the Day
 4  brothers say that it was remunerative.  They were
 5  making money at it.  And we'll talk about that in a bit
 6  too.
 7      Q.    And we mentioned this a bit on the Verde, but
 8  why would the trappers in the later part of the 19th
 9  century be using boats, and the early trappers, like
10  Pattie, would not use boats?
11      A.    Yeah, we talked about that in our boating
12  presentation, so -- and reasons why people might not
13  take the river.
14            One of the biggest difference was the Day
15  brothers lived in the Verde Valley, so they had a
16  starting place and a place to build a boat, and they
17  had a train that they could get back there to.  Their
18  destination was Yuma, where they would sell the furs,
19  and then they would head back home for the summer
20  months, where, presumably, they were doing other
21  things.
22            The trappers were based out of Taos, and
23  there's no river that goes from Taos down to Arizona.
24  So they had to have other means of transportation and
25  they had to get back, and for them there wasn't a Yuma
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 1  port where they could go sell their wares.  So they
 2  came on horse.  They -- until the horses run off, they
 3  intended to leave by horse.
 4            So it's a different scenario for them, a
 5  starting and ending place that would dictate the kind
 6  of transportation they needed to complete their
 7  journey.
 8      Q.    Do you recall an account by Pattie when he
 9  was on the Colorado, in his Pattie narrative, where
10  they lost their horses, they were stolen by the Native
11  Americans, they used boats, and he said they were worse
12  off for it because they couldn't get back to the
13  market?
14      A.    Yes.
15            So we learned a lot from the Day brothers;
16  that they had a large quantity of furs and they were
17  making good money.  These are the canals that the Day
18  brothers would have passed on the river, and at the
19  end, you notice here, if you look at the map up here,
20  these are where these canals go.  So if they got on the
21  Arizona Canal and stayed on it, they were out here.
22  They were a long ways from the Salt River.  If they got
23  on the Grand Canal, they were still a long ways away.
24            So which leads us to some of the economic
25  arguments that we heard.  Mr. Gookin concluded that the
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 1  cost of using canoes was too high for one-way travel.
 2      Q.    Are you concluding otherwise, Jon?
 3      A.    Well, I think the Day brothers did.  They
 4  went -- if they were losing money, they went and lost
 5  money four years in a row.  In fact, they concluded
 6  something different.  They said that it was
 7  remunerative.
 8            Dr. Newell similarly said that, no, small
 9  boats weren't used for commercial purposes by 1912 and
10  that small -- canoes were not commercially viable as a
11  boat.
12            They were commercially viable as a boat, but
13  only prior to 1850.  I think this starts with being an
14  incorrect standard of navigability; that they're
15  somehow required to go upstream and that the boat type
16  is limited to only large boats.  I think we've seen
17  that before in our own history in Arizona, and we had
18  these presumptions of navigability that were -- to my
19  knowledge, were struck down.
20            There's this requirement that the actual
21  historic use be repeated, when, as I read the case
22  histories that I've been given, is that susceptibility,
23  in other words, no history, is possible to prove
24  navigability, at least on the face of The Daniel Ball
25  test.
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 1            And they seem to reframe it, the
 2  susceptibility argument, as, well, it's not susceptible
 3  because nobody did it.  Well, my understanding, that's
 4  not susceptibility.  That's actual historical accounts.
 5  And they're two separate things.
 6            So if we look at the economic analysis on its
 7  face, Mr. Gookin did, he used a cost price indicator or
 8  a CPI index, as you can obtain these things online, to
 9  translate the cost to 2015 dollars, because he did his
10  work in 2015.  We're in 2016 now, obviously.  So I
11  stuck with 2015 in making these comparisons.  And he
12  came up with that it was $1,282 would be the cost of a
13  canoe, and, therefore, it was too expensive; that you
14  couldn't just abandon a canoe at the bottom of your
15  trip.  So that would make the trip not profitable.
16            I would note that he includes the cost of
17  shipping, which is 43 percent of the purchase cost,
18  based on some information from a Sears catalog.
19      Q.    As we know, Jon, in the Hamilton account,
20  they built their boat; is that right?
21      A.    Yeah.  In fact, you see that in the third
22  bullet, in the third item down there, is the cost of a
23  homemade boat is considerably different.  So Hamilton
24  made his boat earlier than 1912.  And another note
25  about the cost price index is, the one that he used and
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 1  the one that's readily available online -- I think
 2  we're using probably the same one. -- starts in 1913.
 3  So these are all assuming it starts in 1913, not the
 4  actual year of the Day brothers or Mr. Hamilton.  So
 5  there would be some further inflation in there as well,
 6  but we'll just neglect that for the time being, just
 7  try to make an apples to apples comparison.
 8            So Hamilton made his boat for 10 bucks, he
 9  said; and, again, that's consistent with what I saw in
10  the Buzz Holmstrom account as late as 1930.  Seems like
11  a reasonable dollar value.  And if you inflate just
12  that, it's only $239.
13            He also neglected to include the value of
14  selling the boat at the end of the trip.  So I think he
15  assumed that you break the boat up and use it for
16  firewood or sell it as scrap wood or something; but
17  that's not the case, and we know that, from some of the
18  other accounts, they actually sold the boats as boats.
19            We don't know, with the Day brothers, whether
20  they took their boat home and made a new one.  We don't
21  know, but there's that possibility.  And that's one of
22  the things that the Salmon River people did, is they
23  would sell their lumber that they made the boat out of
24  for lumber.  But we know that some of the cases that
25  came down the Gila, for instance, they sold their boat
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 1  as a boat and it stayed in use as a boat.
 2            Going back up a little bit here, it also
 3  neglects the value of the load.  So we have this 1894
 4  account, which is one of our new accounts that we'll
 5  talk about in a little bit, where the trappers say in
 6  1894 that the pelts themselves were worth from 8 to 20
 7  bucks each.  Well, if it's 20 bucks, that's twice the
 8  cost of building a boat.  So if you got two pelts in
 9  the course of your journey, you broke even, plus
10  whatever the cost of your food was.  Maybe you ate some
11  beaver and ate some fish on the way down.  Who knows.
12            But when you add that in and you say, well,
13  if I inflate that 8 to $20, that's 192 to 479 pelts --
14  per pelt.  Well, how many pelts could you potentially
15  get?
16            Well, Pattie, we know, James Pattie, said he
17  had a permit, that I'm sure he followed to the letter,
18  for 250 beaver pelt.  A bale of pelts, a variety of
19  types, would probably weigh -- probably get about 50
20  skins in a bundle or a bale, as they called them.  It
21  would be about 90 pounds.  So 250 pelts would weigh
22  about 450 pounds.  450 pounds would easily fit in a
23  canoe, if it were one of my canoes, and it would
24  certainly fit in an 18 by 5 boat, similar to what the
25  Burch expedition was like.  And we heard testimony from
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 1  Don Farmer, for instance, and Brad Dimock, 500 pounds
 2  is easily carryable in their boats.
 3            The value of 500 pounds or 450 pounds of
 4  pelts, which would be about 250 pelts, if you inflate
 5  that -- well, if you don't inflate it, at 8 bucks per,
 6  that's 2,000 bucks.  If we inflate it forward, I think
 7  I wrote that down here somewhere.  I'm not seeing right
 8  here.  But it's tens of thousands of dollars, and
 9  that's at 8 bucks.  If we take the $20 value, it's even
10  more.
11      Q.    So you calculated, based on the conservative
12  price that the new trapping article talks about may be
13  the price for a pelt, you used the $8; but they say, in
14  that new trapping article, 8 to $20?
15      A.    That's right.  So you easily cover the cost
16  of the boat.  You cover the cost of shipping it back
17  home.
18            I did some rough calculations here.
19  Mr. Gookin had in his report that the teamsters would
20  carry loads at 250 bucks a ton across the California
21  desert.  Just assuming you were using the teamsters and
22  your boat weighed 100 to 200 pounds, you know, you're
23  looking at something like 1,250 or 300.
24            Very likely they took the train back and that
25  was part of their luggage that they took back, threw it
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 1  on a car like people would transport horses and things
 2  on rail.  So, again, it's the cost of a pelt.  So now
 3  you've got three pelts you need to get to break even if
 4  you're bringing your boat home.
 5      Q.    So Mr. Gookin's analysis looked at the cost
 6  of a canoe getting shipped from Chicago and compared
 7  that to transportation costs of other methods, like
 8  rail or wagon?
 9      A.    Not specifically, but he had those kinds of
10  costs in there.
11      Q.    But he didn't consider the value you can get
12  for your load after using your boat on the river?
13      A.    That's the biggest difference.
14      Q.    And he didn't consider building a boat
15  yourself as opposed to getting it shipped?
16      A.    In his report he describes getting it
17  shipped.  I don't know that -- I don't recall him
18  saying anything about building a boat.
19      Q.    So the economics are completely different if
20  you factor in some of those other areas?
21      A.    That's correct.
22      Q.    And you're not relying on the economic
23  calculator.  It's what the Day brothers said in their
24  own account; is that right?
25      A.    You're using both.
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 1                 CHAIRMAN NOBLE:  You know, we're right
 2  on the nose.  Let's adjourn for lunch, and we'll be
 3  back at 1:30 or 1:15.  Tell you what, let's make it
 4  1:15 so we get a full 90 minutes for lunch or whatever.
 5                 (A lunch recess was taken from
 6  11:45 a.m. to 1:17 p.m.)
 7                 MR. SLADE:  Okay, we're back, and a
 8  couple housekeeping things before we move on.  I had
 9  previously stated the wrong Evidence Item number for
10  the PowerPoint that we're currently going over, and
11  that evidence number should be C053 --
12                 CHAIRMAN NOBLE:  Thank you.
13                 MR. SLADE:  -- Part 385.
14                 CHAIRMAN NOBLE:  I was on 54.
15                 MR. SLADE:  Well, I could give you an
16  explanation for that, but I won't get into that.
17                 MR. SPARKS:  No whimpering on the
18  record.
19                 MR. SLADE:  We try to anticipate these,
20  and our anticipation was wrong.
21                 DIRECTOR MEHNERT:  It will always be
22  wrong.  I'll change it.
23                 MR. SLADE:  George threw us for a loop.
24                 And we also had a couple of other items
25  that were mentioned, and I would like to add evidence
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 1  numbers to those.  The bridge that was built over the
 2  Gila in 1885 by redwood logs is from the Arizona
 3  Transportation History, December 2007 [sic].  That's
 4  Evidence Item C040 Part B, and that's Page 21 of that.
 5  And then the Burch account that has the Logan detailed
 6  description that, Jon, you were going over is Evidence
 7  Item C018 Part 196.
 8                 MR. SPARKS:  Do you have a date on that,
 9  Counsel?
10                 MR. SLADE:  For the Logan trip?
11                 MR. SPARKS:  No, for the report that you
12  just gave us.
13                 MR. SLADE:  2011 is the report.
14                 MR. SPARKS:  Okay.  Thank you.
15  BY MR. SLADE:
16      Q.    And we're back on Slide 31, where we left
17  off.  So go ahead, Jon.
18      A.    I think we're mostly done here with this
19  slide.  I just wanted to clarify a couple items here.
20  May have been getting a little fuzzy here before lunch.
21            The 8 to $20 per pelt value is a value that a
22  trapper gave in a news article that we'll talk about
23  later.  It's one of the newer accounts we just found.
24  If you inflate that using the Consumer Price Index, you
25  come up in 2015 dollars at 192 to $479 per pelt.
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 1            Similarly, in the Hamilton account, which was
 2  from 1879, if you inflate a $10 value there starting in
 3  1913, you get $239.  When I said at some point that the
 4  value of 250 pelts would have been 2,000 to $10,000
 5  using that 8 to $20 per pelt value, that's in 1894
 6  dollars.  If you inflate that, the $10,000 or the upper
 7  end of that would be basically times 239.  So that
 8  would be, what, $239,000.  So it's a lot of money on
 9  the table there.  I just wanted to clarify which dates
10  were associated with which dollar values.
11      Q.    So the Day brothers said that they earned a
12  remunerative profit from trapping, and you went back
13  and took a look at the economics that are associated
14  with that, and not only did you confirm that that was
15  possible, but that the profit would have been
16  significant?
17      A.    It certainly would have been enough to pay
18  for their boat and buy them some beans for the trip
19  down and a plane ticket -- or a train ticket back.
20      Q.    And plenty left over after that?
21      A.    Yeah, we don't know exactly how many pelts
22  they got, but we do know they had a boat load when
23  they got to Yuma.  So it seemed, without a doubt, that
24  they made money doing it.  They went back and did it
25  again.
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 1            So the other way to check these economic
 2  predictions about what could and couldn't be
 3  profitable, not to mention the fact that people were,
 4  in fact, still continuing to harvest beaver and other
 5  furs well after the 1850 date that we heard from
 6  Dr. Newell -- in Arizona they were doing it after that
 7  time period. -- is just to look at the reality.
 8            So when you come from a geology background,
 9  models are great, but it's always nice to go look at
10  the ground.  And the ground, if you will, and
11  metaphorically speaking here, is that the Day brothers
12  went out and did it at least five times, and they
13  expected to do it again.  I guess that would tell you
14  something that they thought that it was worth their
15  time.
16            There were other trappers.  We have the new
17  account from 1894.  Previously we had talked about
18  Fogel and Gireaux in 1931.  So even some years later,
19  that one on the Verde, people were still finding
20  reasons to go out and trap using boats.
21            And as you mentioned earlier in your point
22  here in my last bullet, is that those early trappers
23  that came through, the James Ohio Pattie and some of
24  those folks of similar ilk, were based out of Taos,
25  unlike these later ones, who were living here in
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 1  Arizona, which made the logistics of their trip
 2  different.
 3            And that's really all I wanted to say about
 4  the economic analyses, and now I want to go back to
 5  continuing on with the historical boating accounts.
 6            And, again, I'm trying to limit my discussion
 7  here to just items that were brought up contrary or in
 8  rebuttal to my earlier presentation.  So I'm not saying
 9  everything there is to know and, again, once again, I
10  would encourage the Commissioners and their counsel to
11  go back and look at the news accounts and the stories
12  themselves and parse through there and look at these
13  details.
14            The next account I want to talk about is the
15  Hudson Reservoir & Irrigation Company.  You can see in
16  blue there I've made some corrections, based on some
17  comments that were made.  Mr. Gookin was correct, and I
18  believe it was him, or maybe it was multiple parties,
19  that it was not the Hudson River Company.  It was
20  Hudson Reservoir Company.  I think that probably belies
21  my roots.  I'm from upstate New York and thinking about
22  the Hudson River from many, many decades ago.
23            And, also, the trip, because of the date of
24  the news article, did probably begin in May.  Although,
25  the article says that they're continuing on to do work
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 1  in the future to finish up, and that would have been in
 2  June, as we originally reported.  So it probably does
 3  span a bit of May there.  So I made that correction,
 4  those corrections, to this slide as well.
 5            And we did have some disputing testimony
 6  here, one from Mr. Gookin that suggested that this trip
 7  occurred on Tonto Creek.  None of the other experts
 8  reached that conclusion, perhaps because the title of
 9  the article is "Survey of Salt River Through the
10  Canyon."  So we assume that the title of the article is
11  correct.
12            Some of the confusion results from the fact
13  that they describe the location of where these
14  surveyors were working out of their boats as between
15  the diversion dam and the exit of the river from the
16  Tonto Basin.
17            Well, first of all, that would necessarily
18  describe the Salt, not the Tonto Creek.  But it creates
19  a little bit of confusion.  Dr. Livingston [sic] was
20  suggesting that this trip was on Segment 3, not
21  Segment 4.  And it's pretty clear to me that it was, in
22  fact, on Segment 4.  If you haven't spent much time on
23  the river, I can see how you might become confusing,
24  because some of the description in the news article is
25  a little bit confusing.  But to conclude that it was in
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 1  the area that's now underneath Lake Roosevelt in
 2  Segment 3, there's some problems with that.
 3            One is the location of this diversion dam.
 4  It describes the diversion dam as being 18 miles from
 5  where the river exits the Tonto Basin, and I can't pin
 6  that down to where that might be.  There was a
 7  diversion dam built later on Roosevelt, but it's
 8  certainly not 18 miles from where the river exits the
 9  canyons.  It's about 13 miles from where the river
10  enters the canyons downstream, but not exiting.
11            Furthermore, I don't think that dam was there
12  at that time, and it probably would not have been
13  familiar to the readers of the Republic, the
14  Republican.  That would probably be the Arizona Dam
15  location that they would be most familiar with.
16  However, it's more than 18 miles from that dam up to
17  the end of the canyon.  So that, like I say, creates a
18  little bit of confusion.
19            But there were some other clues in the
20  description.  So they describe their boating, and,
21  basically, the article is about why they're late, why
22  they've not finished their survey.  And they describe
23  the place where they had -- one of the boats had hit
24  some rocks and had been damaged, and they called it
25  nearly unserviceable, which I read as being still
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 1  usable, but it got banged up a little bit.  And that,
 2  again, is not that unusual in boating.
 3            But they describe the reach that they're
 4  working on as a canyon with precipitous sides.  That
 5  certainly does not fit the Tonto Basin, and anyone
 6  who's looked at a map or been up there would agree that
 7  precipitous describes Segment 4, not the lower part of
 8  Segment 3.
 9            It also says that it took them five hours to
10  find a flat spot to camp, and they actually had to
11  climb up a little bit to do that.  And there's no place
12  in the lower end of Segment 5 -- or Segment 3, I'm
13  sorry, where that would fit the description.  So
14  clearly they were in some kind of a canyon, and that
15  describes Segment 4.
16            And the last line of the report says that the
17  survey would be completed to the basin by June 8th.
18  And if they were in the basin, it would make no sense
19  to complete it to the basin.
20            Another side note there is that they were
21  using boats.  So this segment -- this portion of the
22  Salt River is one that we've seen a lot of pictures of.
23  Dr. Mussetter and Dr. Livingston [sic] brought a number
24  of pictures.  It's that confluence area where Tonto
25  comes in, and we have had some discussions about
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 1  whether that's braided or multiple channel and whatnot.
 2  And we've heard the opinion advanced that, no, it's
 3  really shallow, and it would be difficult to get a boat
 4  through.  And yet we see in this May-June time period,
 5  which is not particularly a high part of the flow year,
 6  that they needed to use a boat.
 7            And I don't know how many other folks have
 8  used a boat to try to do a survey, but it's not a
 9  simple task.  I would assume Bob's done that, from his
10  work on Rio Grande and other rivers.  I have.  It's
11  very difficult to hold position in a boat on a flowing
12  river.  And if you have any other opportunity to get
13  across the river without using a boat, that's the way
14  to do the survey.
15            In fact, the first time I was on the Salt
16  River, I was working for SRP, doing my Master's thesis,
17  working in advance of that in Segment 3, upstream of
18  the 288 bridge, and we were -- and that's exactly what
19  we were doing.  We were surveying cross sections of the
20  river.  And we swam, we waded, we did anything but try
21  to have to sit in a boat to try to hold position on a
22  flowing river, unless you've got a motor in hand.  Even
23  then, it's quite difficult; but being self-propelled,
24  it's quite a task.
25            So, clearly, the river was deep enough for
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 1  boats and deep enough that they probably did not have
 2  an alternative to using boats.  And that, again, is in
 3  that reach that's previously been described as too
 4  shallow to boat or too braided to boat or too rocky to
 5  boat.  So I don't think that kind of fits with what
 6  they were doing.
 7            Another criticism of this trip was that the
 8  boat was damaged; therefore, it was unsuccessful.  But,
 9  in fact, the account says that it was nearly
10  unserviceable, and they had other boats and they
11  continued on and they completed their survey using the
12  boats.
13            So completion, in my mind, equals success.
14  And to say that because a boat was damaged means that
15  it does not count as a successful trip is kind of
16  like saying, well, if I was on my way to market in my
17  car and I had a fender-bender at the end of my
18  driveway, but still continued on to the market in my
19  car, that the roads I took weren't drivable.  That's --
20  you're still going.  Accidents happen, and they moved
21  on.
22      Q.    It said that two ribs of the boat were
23  damaged --
24      A.    Right.
25      Q.    -- is that right?
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 1      A.    Yeah.
 2      Q.    How many ribs are in a boat?
 3      A.    Depends on the boat, but, you know, it could
 4  be 10, could be 20, depending on the length of the
 5  boat.  Could be more.
 6      Q.    And I think you've said a couple times
 7  Dr. Livingston.  When you've said that, do you mean
 8  Dr. Littlefield?
 9      A.    I'm sorry.  Yes.
10      Q.    That's okay.
11                 CHAIRMAN NOBLE:  I presumed.
12                 MR. SPARKS:  That's when you met him in
13  Africa.
14                 THE WITNESS:  That's right.
15                 MR. SPARKS:  That was the other one.
16                 THE WITNESS:  That was a different Salt
17  River.
18                 MR. SPARKS:  Yeah.
19                 THE WITNESS:  Not the one we're
20  testifying about, nor the one in Kentucky.
21                 Thank you for correcting me on that.
22                 Whether it occurred in May or June is
23  really not significant.  We do have some flow rate data
24  from 1893.  We have the max, the min, the maximum, the
25  minimum, and the mean flow they were published by A.P.
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 1  Davis in 1903.  I believe that's in the record.  I
 2  don't have the evidence number.  I know other experts
 3  have cited to that document.  Mr. Gookin was one, and
 4  he reports that in May 1893, for the gage at the
 5  Roosevelt dam site, the maximum was 1,500, the minimum
 6  was 257, and the mean was 602.  And in the month of
 7  June 1893, the maximum was 222 cfs, the minimum of
 8  93 cfs, and a mean of 143 cfs.  So 143 cfs is below the
 9  10 percent flow duration, I believe.  Clearly, these
10  were not high flow rates, and yet they still found it
11  necessary to use boats.
12                 So the important points here is, this
13  was a different type of commercial boat use.  It was at
14  the low flow period of year.  It's an account that was
15  not found by anyone but our side.  And the river was
16  deep enough to require boats, and those boats were
17  canvas-ribbed boats.
18                 The next slide is 31.  34, sorry, and I
19  just want to say a word about this.  This is the
20  Robinson account.  When we reported on this, this was
21  another account that was referenced in a later account
22  of something else.  It just said that Lieutenant
23  Robinson and others had taken a boat from Phoenix to
24  Yuma and arrived there, and then it goes on to talk
25  about the matter at hand.
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 1                 Just to clarify, Dr. Littlefield had
 2  said something about the river, Salt River, not flowing
 3  through Bisbee.  I believe that's something we're in
 4  consensus on.  I don't believe I ever said that's the
 5  case.  The article was from the Bisbee Daily Review,
 6  where it's talking about another kind of trip, and it
 7  just mentions this Lieutenant Robinson person who had
 8  been on the river previously.
 9                 The folks ran into trouble in Mexico.
10  Had nothing to do with traveling by boat or getting
11  down to Yuma.  And that's all that was in there.  I
12  just wanted to clarify what, exactly, we said.  We had
13  no confusion about where the Salt River was in relation
14  to Bisbee or the fact that it was -- any of the streams
15  in Bisbee are tributary to the Salt or anything like
16  that.  It's just an episode where something didn't make
17  the original papers at the time of the original trip.
18  The boat trip itself was successful.  Being around
19  cannibals in Mexico, not so much.
20                 The Adams and Evans account on Slide 35,
21  the only things I need to mention there is we had some
22  criticism from Dr. Littlefield that this was not a trip
23  that occurred on the Salt River.  However, if you look
24  at the Phoenix Daily Herald accounts from February 18th
25  and February 25th, they have the language saying "They
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 1  will leave tomorrow on the Salt River," and the later
 2  article says "Our voyage down the Salt and Gila
 3  Rivers."  So they described themselves as being on the
 4  Salt River, in contrast to what the testimony was.
 5                 Mr. Gookin suggested that this account
 6  occurred during a flood.  Once again, there is no
 7  account -- no description in the accounts themselves of
 8  anything to do with flood or high water, nothing about
 9  flood conditions or anything related to the hazards of
10  being in floods.  It reports that there was a flood in
11  January of that year, but their trip occurred,
12  actually, in February.
13                 Again, we look at the A.P. Davis report
14  I just mentioned a minute ago.  It says that in
15  February the average flow rate was 3,061 cfs, which
16  is above the annual median and the average for
17  February and about equal to the average March, and but
18  had a minimum flow rate during that month of 951 cfs,
19  which, of course, is well within that range of
20  ordinary.
21                 Yeah, there was a flood on the Salt
22  before they got to Phoenix in January, but that was
23  weeks before they started on their Salt portion of the
24  journey.  So not a flood; well within the range of
25  ordinary.
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 1                 Also, I think Mr. Gookin said in his
 2  testimony that I had testified that January and
 3  February are low flow months.  And if I did, I
 4  misspoke.  I don't remember saying that.  I believe
 5  I said the exact opposite of that.  The important
 6  points with this trip are, basically, that a trip
 7  occurred, it was a success, and it constituted travel
 8  on the water.
 9                 The next account I want to talk about is
10  hauling freight up to Roosevelt, as it was titled
11  previously.  This was an account where, after the
12  floods of early February in 1905, the road up to
13  Roosevelt Dam had been damaged, and as an alternative,
14  they were hauling materials to the dam via pack train,
15  which would be a chain of mules, basically, or up the
16  river in a boat, and describes that both modes of
17  transportation were of little comfort to the travel and
18  they were expensive.
19  BY MR. SLADE:
20      Q.    And this is Slide 36.
21      A.    Correct.
22            One of the comments that came in rebuttal to
23  my original testimony was that the boats were dragged
24  and hauled up the river, and that is true.  That's what
25  the article says.
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 1            A couple of things we can learn about that.
 2  Given the flow rates that were likely during that time
 3  of year, it would have been some work to haul them up.
 4  And yet we heard from Dr. Newell, in his descriptions
 5  of the rivers that he's familiar with in the Southeast,
 6  that that's exactly how they went upriver on some of
 7  the steeper rivers.  They winched boats up, they hauled
 8  with muscle power on ropes, and using all sorts of
 9  things to drag these boats upriver.  So that's a fairly
10  normal way of getting upstream.  And if you read
11  historical accounts of exploration trips on different
12  rivers, that's, in fact, what the normal practice was
13  on rivers that were steep and had riffles or rapids or
14  relatively high velocities.
15      Q.    When you say dragged, is that word actually
16  used at all in the account?
17      A.    No.  It says hauled.
18      Q.    Okay.  So do we know if they were dragging
19  over a rocky bottom, without floating the boat?
20      A.    Oh, it's very unlikely that they were
21  dragging on a rocky bottom, given what the flow rates
22  were.
23      Q.    So what do you mean when you say dragged?
24      A.    So what -- typically, in those times when
25  they're working boats upriver, is the boat itself would
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 1  stay in the water and they would attach lines,
 2  sometimes with poles, push the boat out, pull it up,
 3  push it out, pull it up, push it out, pull it up, and
 4  work its way up.  Occasionally they would take the boat
 5  out of the water and drag it over rocks.
 6            Typically, though, if the river were in that
 7  sort of condition, they would unload it first before
 8  hauling it overland.  And there would be no point in
 9  putting materials in a boat and then unloading the
10  boat, hauling the boat out, and putting the materials
11  back in.  I mean it would be just as simple just to
12  haul the materials on land.  So, clearly, there were
13  areas where it was easier to put it in the boat than to
14  haul it overland, otherwise there would be no point.
15            It was a short distance.  About 4 miles is
16  the distance that we believe that that occurred from
17  where the road came down close up to the damsite.
18  Again, there's no distance limitation that I'm aware
19  of.
20            The things that are interesting to me about
21  this trip and how they inform on navigability is, first
22  let's talk a little bit about the flow rate.
23  Mr. Burtell and Dr. Littlefield suggested that this was
24  a trip on a flood.  We know a little bit about the flow
25  rates and that this occurred in April of 1905.  The
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 1  flows during April 1905 averaged about 4,000 cfs, which
 2  is a little higher than would be the median daily for
 3  that segment, but not a flood stage.  The USGS has
 4  estimated for us what the frequency of a 2-year flood
 5  was in this area, and it's somewhere in the
 6  neighborhood of about 14,000 cfs.  So the average flow
 7  was about 4,000, and the 2-year flood was about 14,000.
 8  So we have quite a bit of distance discharge-wise to
 9  get up to that 2-year rate.
10            We've heard testimony in these hearings, on
11  this river and others, that the bankfull discharge or
12  the ordinary high water mark for rivers in the West is,
13  at minimum, a 2-year, and probably more like a 5-year
14  or maybe a 10-year, depending on who was testifying.
15  Clearly above the 2-year.
16            If the limit of navigability is to the
17  ordinary high water mark, and we notice the word
18  ordinary in there, and that a 2-year flood is often
19  approximate of bankfull or the ordinary high water
20  mark, then I think we can use, as a lower end of the
21  upper limit, the 2-year flood.
22            This event, whatever else it was, occurred on
23  discharges that were below that threshold and,
24  therefore, probably were not -- that they were not in
25  flood condition.
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 1      Q.    Just to be clear, Jon, when the Court in
 2  Winkleman used the word ordinary, you're taking that to
 3  mean, generally, a flood is not the ordinary condition,
 4  and a flood begins at the 2-year mark, which would be,
 5  for this area, 14,000 cfs and above?
 6      A.    The definition of a flood is inundation of
 7  areas not normally inundated.  So ordinarily and
 8  normally, in my mind, mean the same kind of thing.  In
 9  most of the navigability work that we've done, the
10  boundary of the limit of the claim on a navigable river
11  is to the ordinary high water mark.
12            Again, there's this confluence -- no pun
13  intended. -- of these words to describe what's the
14  limit of ordinary.  And I think at the lower end of the
15  upper limit would be about a 2-year event.
16            I'm letting you process that.
17            Good?
18            Okay.
19            Mr. Burtell testified that the period from
20  February 3rd to April 24th had an average flow rate of
21  8,900 cfs.  That's true; but as I mentioned, the number
22  just for April, when these articles are written about,
23  are lower than that, and the average is about
24  4,000 cfs.  And, again, this is in Segment 4 and not in
25  the Segment 1 through 3 that Mr. Burtell was looking
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 1  at.  So, yes, it was somewhat high water, but not
 2  flood.
 3            So the important points about this story is
 4  there were these boats that were being used to haul
 5  goods to the dam, and it makes you ask yourself why
 6  were there boats there if this river ordinarily
 7  couldn't be used for transporting, and why would
 8  somebody suggest that, oh, my goodness, we have boats;
 9  we should haul goods in them.
10            It also says some things about what the
11  condition of the river would look like at 4,000 or even
12  at 8,900 cfs.  I've been on the river at 4,000 cfs in
13  Segments 2 and 3, and it gets pretty bouncy above
14  4,000 cfs.  So, clearly, that Segment 4 must have
15  looked less bouncy, more calm, enough that people
16  thought, yeah, I can put a boat in there, load it up
17  with materials that are vital and worth something, and
18  drag them up the side of the river or float them up the
19  side of the river.  So it must have been not a
20  threatening situation for them to have chose to do
21  that, because there were alternatives.
22            You don't get the sense, in reading this line
23  or two in this article, that someone's saying, oh, my
24  goodness, this is the most unusual thing that's ever
25  happened, someone's using boats.  It kind of mentions
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 1  it in passing, as one of the alternatives; but it also
 2  says it's little comfort or hard work and expensive,
 3  which, again, suggests why maybe these modes of
 4  transport were not frequently used.  It's difficult to
 5  take a boat upriver, and if you've got another way to
 6  do it, you would probably take advantage of that.
 7      Q.    Do we have any more information about how
 8  many trips were taken to haul freight up to Roosevelt?
 9      A.    We did a little bit of looking for that, and
10  we were unable to find anything.
11      Q.    Okay.  So consistent with what you said,
12  which is where did they get these boats, is it possible
13  that trips were taken previously that we don't know
14  about, and that's where these boats may have come from?
15      A.    It's hard to testify about what I don't know
16  about.  So I don't know.  There were boats there, and
17  they seemed to be suitable for hauling materials.  Kind
18  of suggests that somebody was using boats up there to
19  haul materials.
20            The next account that I want to speak about
21  is the Thorpe and Crawford from 1910, in June of 1910.
22  These folks took an ordinary rowboat, and they
23  apparently modified it to add some additional bottoms
24  to it, make it a little more durable, and they took it
25  from Roosevelt Dam down to Granite Reef Dam, and there
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 1  on got on the canals.
 2            Some of the criticisms we've heard on this is
 3  that their trip did not include Segment 6, came from
 4  Mr. Gookin.  They turned off at -- and said that they
 5  had turned off at Arizona Dam.
 6            First of all, Arizona Dam is in Segment 6;
 7  but, actually, they turned off at Granite Reef Dam,
 8  also in Segment 6, a little less of it.  So they did do
 9  a portion of Segment 6.  Not all of it, but they did do
10  a portion of it.
11            Other criticisms, they said that they
12  included portaging and dragging; and that is true.
13  Difficulty, however, does not preclude navigability.
14            And I would point out that we do know the
15  flow rate for this trip, because there was a gage at
16  McDowell.  The Salt River at McDowell gage recorded
17  140 cfs, which is well below the 10 percent flow
18  duration.  So it is outside the ordinary range on the
19  low end.  So they were out there in unusually low
20  conditions, and they still managed to boat, albeit with
21  some dragging and portaging this nonriver boat down the
22  river.
23            Mr. Gookin also testified that the boat was
24  wrecked.  Not so.  They finished their trip.  It was
25  still in serviceable condition.  The article describes
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 1  it as being in a delipidated condition, which, to me,
 2  is one of those words of -- we see in those old-time
 3  newspapers.  The details that they described give some
 4  clarity to what dilapidated might have meant and said
 5  that one of the three bottoms was worn through.
 6            If you recall talking to Brad Dimock, I
 7  believe he testified in this, or perhaps it was another
 8  conversation that he and I had.  He said that that was
 9  fairly common for river boaters at the time,
10  boat-makers, is to put on additional bottoms as
11  protection when they're going down rocky rivers, and so
12  it was kind of a sacrificial sort of thing.  But the
13  bottom line is the boat and the boaters reached their
14  destination.
15            Mr. Gookin also testified that the boaters
16  walked out barely alive.  Actually, their comment at
17  the end of their trip, which they say they completed
18  successfully, says they were well-pleased with their
19  adventure.  Well-pleased with their adventure is
20  somewhat different, in any mind, from being barely
21  alive.
22            Another criticism, they said the account was
23  called a first descent.  As I've noted before, first
24  descents are often in dispute.  What I took that to
25  mean was that this was the first trip from Lake
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 1  Roosevelt to Mesa, because the article also mentions
 2  that there were at least two other trips, but to Mesa
 3  it is the first.
 4            So I don't think that even they were confused
 5  about whether it was a first descent or not.  And
 6  whether it was the first, the fifth, or the 101st
 7  really makes no difference to the facts of the story
 8  and what they accomplished.
 9            We heard testimony that the trip was a
10  failure.  However, the contemporary observers, the
11  boaters themselves, said that they were well-pleased
12  with their adventure.
13            Mr. Gookin also testified that the trip was
14  uneconomical, therefore a failure, because it could not
15  compete with the stage and that walking was faster.
16            That was, in fact, their testimony, that --
17  or the editor who wrote the article said that they
18  weren't going to go into competition with the stage and
19  that walking was faster.  So that is a true statement.
20  However, the speed of the trip I think is irrelevant to
21  whether you can boat it or not.  It may factor into why
22  you choose one mode of transportation over another, and
23  if speed is of the essence, then you might take the
24  speedier trip.
25      Q.    For example, like with the hauling the boats
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 1  up to Roosevelt, you probably could have walked the
 2  four miles faster; but if you had to carry cargo and
 3  you had to carry a lot of it, then using a boat was a
 4  better method at that point?
 5      A.    Yes, I think for that particular example.
 6  And I went through in my boating presentation, and I
 7  won't repeat all those reasons, but there are lots of
 8  reasons to choose to boat or to not to boat, some of
 9  which have to do with the condition of the river and
10  whether it's boatable or not, but some have very little
11  to do with whether it was boatable or not.
12            The important point here is that 140 cfs,
13  below the ordinary range, people were able to boat it
14  in what sounds like somewhat a heavy boat.  An ordinary
15  rowboat, had they picked a more river-worthy craft,
16  they probably would have done better.
17            And, also, we note that when they got on the
18  canals, they had to stop their trip at the canal gates,
19  which, again, if you're seaming all of these different
20  trips together and you're suggesting that, say, the Day
21  brothers traveled the canals, we have yet another
22  account that folks tried to boat on the canals, and
23  they had issues when they got to the features along the
24  canals.
25            There's another statement in there that kind
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 1  of intrigues me when they talk about the falls this
 2  side of Mormon Flat.  In Logan's diary from the Burch
 3  trip, he says that these rapids -- he called them
 4  falls, and he said they ran them all and they never
 5  found any kind of falls that was an obstacle.  They ran
 6  everything.  In fact, when they got to the lower part,
 7  he describes less and less, as if it had become routine
 8  by that time.
 9            And if we look at Slide 67 in Dr. Mussetter's
10  presentation, his PowerPoint, he's got a detailed topo
11  map of the area under Saguaro Reservoir, a portion of
12  it anyways, which extends up to Mormon Flat, and there
13  are no falls or rapids that are visible in the topo.
14  And the same thing we see on any of the other
15  historical topo for that reach as well.  We don't see
16  any falls designated or anything that looks like it
17  could be falls.
18            The last of the accounts that were discussed
19  by other experts are the Ensign and Scott trip, and
20  you'll see in blue here that the trip likely may have
21  been in May, as opposed to the June time when it was
22  reported.  And I think that's a legitimate criticism of
23  what I presented earlier.  Could well have been in May.
24  I'm not sure it matters much for the conditions that
25  they encountered, given that they're in a
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 1  post-Roosevelt condition of releases.
 2            So, again, we heard some other criticisms.
 3  One was that the trip didn't occur on Segment 6.  And,
 4  again, these folks left the river to Granite Reef Dam,
 5  which is several miles into Segment 6.  So, yes, in
 6  fact, they did get on Segment 6.
 7            Mr. Gookin suggested the trip occurred at
 8  very high flow.  The guys, the travelers themselves, in
 9  their diary and account, don't say anything about high
10  flow.  He suggested that the releases would have been
11  very high.
12            Unfortunately, we don't have information from
13  SRP that says what the releases were.  So that probably
14  could answer the question definitively.  Typically, the
15  releases are what's required downstream and no more,
16  because they're in the business of storing water.  And
17  if we look at the long-term records from below Stewart
18  Mountain Dam in the modern period, we see that the
19  releases in that time period range between 700 to
20  1,200 cfs when they're releasing.
21            It's unlikely that they were releasing
22  greater than the capacity of Granite Reef Dam, given
23  the water agreements that were in place, and that
24  diversion has the capacity of about 1,600 cfs.  So that
25  might be the upper limit of what might have been
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 1  released during that time period that this trip
 2  occurred.
 3            We heard criticisms that their trip included
 4  portages.  Yes, they portaged a few rapids.  They tried
 5  a few and they had some -- they tipped over a couple of
 6  times.  They got wet.  They got back in their boats.
 7  They continued on down.  And there were a couple of
 8  rapids on that first day where they said they portaged
 9  a few, and that's also a very common river experience.
10  If you've ever been on a river trip and you hit some
11  rapids and you get dipped, you get up to the next one,
12  you think twice before jumping in.  But then you go on
13  a little bit and you gain a little more experience and
14  you do that less.  And, in fact, that's the experience
15  described in their account of their trip.
16            Day three, they specifically mention that
17  they had no portages, and that included the reach that
18  had the falls this side of Mormon Flat that was
19  mentioned in several other trips.  So whatever those
20  falls were, these folks managed to boat it
21  successfully.
22            The number of trips that are actually
23  recorded are two on the river itself.  And they report
24  that they lost no gear, and that's an important thing
25  in the context of some of the other accounts that we've
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 1  talked about where there's been some suggestion the
 2  trip was not successful because they lost some gear or
 3  all of their gear and their rifles or ammunition or
 4  whatever it might be.
 5            These folks were smart enough to tie their
 6  stuff in, and that's a common -- that's what good river
 7  runners do.  In fact, the only time they had a problem
 8  is when they got to the canals.  So they were on the
 9  Arizona Canal, it said, and they hadn't tied their
10  stuff down.  They got to a crossing, and getting in and
11  out of their boat, they tipped it over and they spent
12  quite a bit of time retrieving their gear out of the
13  canal that had fallen in.  Flipped themselves.  They
14  didn't lose any gear.  They had no injuries.  That's
15  just normal river stuff.
16      Q.    Jon, they used a canoe in this trip, correct?
17      A.    Yes.
18      Q.    How would their experience change, perhaps,
19  if they had a bigger boat, based on what you know about
20  moving down a river in various size of boats?
21      A.    Well, there's always a trade-off.  So wider
22  boats tend to be more stable.  If they had a
23  well-designed bigger boat, that could have made it
24  easier for them.  They would have drew less water.
25  Sometimes bigger boats can be less maneuverable, so you
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 1  might find it more difficult or require more skill to
 2  get around whatever obstacles might be in your way.
 3            So there are some tradeoffs.  That depends on
 4  how much you're carrying, what kinds of boats you're
 5  used to navigating with, how maneuverable you want your
 6  boat to be.
 7            It does say that they built this boat
 8  specially for this trip or had it built specially for
 9  this trip, which is actually -- if you studied the
10  history of river-running, that's exactly what happens.
11  People modify boats to fit the rivers that they work
12  on.
13            If you look at the history of birchbark
14  canoes, for instance, the birchbark canoes have
15  subtle variations in them, that a canoe is a canoe is a
16  canoe; but you can make design changes that make it
17  either more maneuverable, carry more load, easier
18  portage, et cetera.  So making those kinds of
19  modifications is a very normal river-running sort of
20  thing to do.
21      Q.    And this was Herbert Ensign and Donald
22  Scott's first time for them, that we know of?
23      A.    It may have been.  I don't recall that fact.
24  I would have to look back at the article, but I don't
25  believe that they mentioned having done it before.  I
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 1  know that the editor of one of the articles suggested
 2  that based on their experience, they would expect a lot
 3  more people to go out and want to do that trip.
 4            And, in fact, certainly in the modern era,
 5  that's certainly true; that people go out and do the
 6  Upper Salt River above this reach -- this reach is now
 7  inundated. -- as much as they can.
 8            There's also a criticism that this account
 9  did not occur in the ordinary condition of the river.
10  One, because it was on a release; and, again, we don't
11  know the exact amount of the release.  The likely
12  amount of the releases would have been well within the
13  ordinary range of flows that occurred seasonally.  It
14  might not have been on the exact season that would have
15  occurred prior to Roosevelt existing, but it would have
16  been the same flow rate, so within the same range of
17  flow rates.
18            Whether the river itself looks substantively
19  different downstream of Roosevelt because of the
20  impoundment is very unlikely.  We don't see in their
21  descriptions anything that sounds substantively
22  different than what the other folks who did it prior to
23  Roosevelt encountered.  They encountered rapids, steep
24  cliffs, beautiful scenery, some rapids that were harder
25  to run, other rapids that weren't.
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 1            This is 1919.  The Roosevelt Dam had only
 2  been closed less than a decade earlier.  The likelihood
 3  that the amount of change that would have occurred is
 4  very low, particularly given the fact that this is in a
 5  bedrock canyon, bedrock on both sides, bedrock likely
 6  exposed very close to the bed of the channel, and the
 7  distance that any impact would have occurred would have
 8  been very limited at this point to very close to the
 9  dam.
10            So it's unlikely, in that kind of a river
11  environment, we would see much change, and certainly
12  not that close in history relative to when it occurred
13  and when the dam was closed.
14            There's some suggestion that, well, the flood
15  threat was removed by the dam and that made it easier
16  for them to boat.  This time of year there isn't much
17  of a flood threat on the Salt River below Roosevelt --
18  or above Roosevelt.  It's just not the right season for
19  that sort of thing.  I know of no trips that have been
20  permanently stopped by floods in any of the modern
21  record.  Floods come up, people pull to the side.  If
22  it's big enough, they wait it out; and if they're small
23  enough, they ride it out.
24            The idea that they would have not made the
25  trip because of the fear of a flood, there's just
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 1  nothing in the article, there's nothing in the record
 2  that suggests that.
 3            Again, the boaters themselves, unlike the
 4  testimony we hear to the contrary, considered the trip
 5  a success and they called it a veritable classic, and
 6  that the editor thought it would inspire many more
 7  trips.
 8            There's criticism that this trip was
 9  recreational.  And it indeed does sound like a
10  recreational episode of travel on the river, to which I
11  would basically respond so what.  It was a wooden canoe
12  that was taken down the river.  And whether you load
13  your canoe with people or you load it with mail, it's
14  still a boat going down the river, and the fact that it
15  was there, done successfully, to me, indicates
16  susceptibility.
17            So what are the important points, what do we
18  learn?  They have a nice day-by-day log of what they
19  did.  They describe on day one they went from the dam
20  to about 3 point miles downstream, to the point where
21  the road leaves the river.  And you can go look on
22  Google Earth and figure out where that place is.  In
23  that time they had two flips and they portaged a few
24  others, and that probably slowed them down a little bit
25  and made them cautious.  I guess that was their
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 1  learning day.
 2            Later in the article they describe they shot
 3  many perilous rapids, which is an indication of the
 4  kind of language that's used in accounts of the time.
 5  So they didn't portage them all and even some that they
 6  considered to have some level of danger associated with
 7  them.
 8            Also it's important, about day one, is, after
 9  these flips the road was still there.  If they felt
10  like they were getting into something that was over
11  their heads or dangerous, they could have bailed at
12  that point.  And they didn't.  They elected to continue
13  on.
14            On day two they got down to Fish Creek, about
15  13 miles hence.  They don't mention any portage or
16  rapids.
17            On day three they got all the way down to
18  Granite Reef Dam, 31 miles, no portages required, and
19  the reach included the falls, as I mentioned, this side
20  of Mormon Flat, mentioned by others.  So, clearly,
21  their skills were improving or the river -- those falls
22  weren't much to look at at the time they floated it.
23  In fact, it even mentions that they night floated the
24  last few miles down to Granite Reef.  I've done that
25  myself on the modern river, and it's an easy run, even


Coash & Coash, Inc.







SALT RIVER     VOLUME 21      05/17/2016 Page 4639


 1  in the dark.
 2            And then on day four they got on the Arizona
 3  Canal, and that's where they had their flip where they
 4  had some problems with losing gear.
 5            When did it occur?  The article is in -- the
 6  28th of June is when it came out.  So before that, we
 7  know.  In their article they don't mention anything
 8  about cold, and the fact that they flipped and swam a
 9  little bit tells you that it probably wasn't during
10  winter.  So I would guess they were in May or June, but
11  we don't know for sure.
12      Q.    So, Jon, this is another account that gives
13  some details about the river underneath the dams and
14  diversions -- excuse me, the dams and lakes that we
15  can't understand today?
16      A.    We can't see it today, correct.
17      Q.    Can't see it today, okay.
18      A.    Yeah.
19            So this, combined with the information we got
20  from James Logan's account from the Burch trip, give us
21  some clue as to what the river experience was like.
22  And it sounds to me a lot like Segment 3, before you
23  get to the Tonto Basin.
24            So then we come across some newer accounts.
25  In rereading Dr. Littlefield's 2015 report, on Page 18,
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 1  he cited something where it says he was, quote, to find
 2  a way to float logs to Hayden's Ferry via the White and
 3  Salt Rivers; this route had previously been navigated
 4  by Logan, a Scottish carpenter, who determined this was
 5  certainly possible.
 6            And it goes on to describe that he had built
 7  a boat himself, which would be a thing a carpenter
 8  could do, and he went from Fort Apache down to Tempe.
 9  He waited for spring runoff, jumped in his boat and
10  went on down.  He also notes that there's very little
11  timber near the Salt River Canyon and that he was the
12  one that had suggested the trip to Hayden.
13      Q.    So is this account, as we've read it so far,
14  inconsistent with your understanding of where the
15  logging trip started with Hayden?
16      A.    It's completely consistent with my
17  interpretation of where it accounted; that he was a
18  carpenter, a logman, if you will, working up in Fort
19  Apache and had some association with Mr. Hayden at that
20  point, and that's where he was working and that's where
21  he came down from.
22            Now, he went down through Segment 1, and
23  that's quite a feat, knowing what we've heard from Alex
24  Mickel and Tyler Williams about the characteristic of
25  that feat in a wooden boat.  And I guess from that we
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 1  also learn that maybe wooden boats aren't as fragile as
 2  they've been depicted by some of the witnesses.  So,
 3  clearly, to get a wooden boat down there, it would take
 4  some knocks and some bangs.
 5      Q.    And that was a boat that was built up at Fort
 6  Apache, right?
 7      A.    Right.
 8            So I also note the name of Logan pops up
 9  again, as one of the members of the Burch enterprise;
10  and then that there was also a Logan with the William
11  Robinson trip that was mentioned in the Bisbee paper,
12  that there's other articles that talk about the two of
13  them, Robinson and Logan, going down to Mexico and
14  having issues down there.
15            So whether it's the same Logan I suppose is a
16  matter that people can discuss, if they want; but
17  clearly this is a guy who made a successful trip
18  through here.  And this is important, because we've
19  heard a number of times that saying that there was no
20  successful trips through Segment 1 or 2, and here's a
21  pre-1873 trip through Segment 2, through the original
22  condition of Quartzite Falls, through the Maze, through
23  Rock Gardens and Black Rock and the other Class IV's
24  that are out there, as well as the Class V's, and
25  probably VI's that exist in 1.


Coash & Coash, Inc.







SALT RIVER     VOLUME 21      05/17/2016 Page 4642


 1      Q.    And it's not in the newspaper, this account?
 2      A.    Never made it to the news.  And, again, it
 3  was 1873.  There was no Phoenix newspaper at the time.
 4  And we just know that it was prior to that time.  So we
 5  don't know if there were any newspapers at all.
 6      Q.    So we know about this account, am I correct,
 7  from Carl Hayden's book about his dad, Charles Hayden?
 8      A.    Yes.
 9      Q.    And that book is based on Charles Hayden's
10  letters and journals; is that your understanding?
11      A.    That may be.  I don't recall at this time.
12      Q.    So let's just pause here.  We've heard Logan
13  a number of times, and we've talked about logging.  The
14  first trip is, as we just talked about, Logan building
15  a boat up on the White River and coming down to Tempe,
16  right?
17      A.    Yes.
18      Q.    And at that point he suggested to Hayden that
19  they try to see if they can get logs from the Upper
20  reach, based on your understanding, and bring them down
21  to the Phoenix area?
22      A.    Yeah, my understanding was that he said
23  that -- he suggested that it was possible.
24      Q.    And that would be then the Hayden trip that
25  occurred in 1873?


Coash & Coash, Inc.







SALT RIVER     VOLUME 21      05/17/2016 Page 4643


 1      A.    It was inspired by his trip, yes.
 2      Q.    And it's your opinion that that trip got
 3  caught up or failed in Segment 1 or higher?
 4      A.    Correct.
 5      Q.    And now we have another trip then in 1885,
 6  the Burch trip?
 7      A.    Yes.
 8      Q.    And there was a Logan on that trip?
 9      A.    Yes.
10      Q.    Okay.  We don't know if it's the same Logan?
11      A.    We do not.  And I may have misspoke earlier
12  that we knew that James Logan was this guy, and I may
13  have misspoke on that.
14      Q.    Either way, there's a Logan on the Burch
15  trip?
16      A.    That's correct.
17      Q.    And that trip doesn't start up at the
18  headwaters, but it starts in Segment 3 in the Tonto
19  Basin; is that right?
20      A.    The Burch trip, yes.
21      Q.    Okay.  So is it possible that after getting
22  stuck in Segment 1 or up on the White, they decided to
23  try it again, with Logan still on that trip, in the
24  Tonto Basin?
25      A.    If it was the same Logan, yeah, that would be
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 1  the scenario; that clearly they learned from what they
 2  had seen before, that it was very difficult on the
 3  White and in Segment 1, and they said, well, let's
 4  start down here.
 5            And you remember at the end of one of the
 6  articles, Hayden was quoted as saying that, well, maybe
 7  there are logs below the canyons.  And that's, in fact,
 8  what Burch found.  He was formerly a sawmill man from
 9  the Sierra Anchas.  That, yes, so there were logs and a
10  river, and they said, well, let's see if we can get
11  them downriver from there.
12      Q.    And the Burch trip concluded undisputably,
13  were the words, that logs could be floated down from
14  that Tonto Basin down to the Phoenix area; is that
15  right?
16      A.    That was their conclusion, yeah.
17      Q.    So by process of elimination, we know that
18  it's somewhere above Segment 3 that the logs would have
19  potentially gotten caught up from the previous Hayden
20  trip?
21      A.    Yes.
22      Q.    Okay.  And based on where Logan started his
23  original trip and based on what Mr. Mickel says, it's
24  your opinion that that would have been in Segment 1 or
25  the White River?
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 1      A.    Correct.
 2      Q.    And then based also on the Burch trip, did
 3  they state that the difficulty in getting logs -- after
 4  they decided it was the undisputable conclusion that
 5  you could float them from the Tonto Basin, the
 6  difficulty was getting the logs to the river, which
 7  were 10 miles away?
 8      A.    Yes.  So the -- actually, I think I put the
 9  quote in here.  On Slide 23 it says the main difficulty
10  is getting logs to the river.  It's 10 miles from the
11  banks.
12      Q.    Okay.  And would that be the Sierra Anchas,
13  would you think?
14      A.    Sounds like it, yes.
15      Q.    Okay.  And then -- and that's 1885 that
16  that --
17      A.    Yes.
18      Q.    Okay.  And then we also heard, lastly, that
19  the Gila Bridge was built in 1885, and that was made of
20  redwood logs that came from California?
21      A.    We know it was made of redwood logs.  Could
22  have been California.
23      Q.    There's no redwood in Arizona?
24      A.    None that I'm aware of.
25      Q.    Okay.
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 1      A.    Yeah, and I suppose someone's going to ask
 2  me, is, well, they didn't, in fact, despite Mr. Burch's
 3  conclusion -- I've been asked this question before. --
 4  didn't have a commercial log floating exercise after
 5  that time period.  And that's true.  So there's no
 6  doubt about that.
 7            Conditions, like you say, are suggesting --
 8  are suggested by this railroad bridge that's been
 9  constructed of logs brought in from out of state,
10  suggests that there was an alternative source for logs.
11  And the fact that they -- the railroad was not there in
12  Phoenix at the bottom end and it would have been
13  difficult to catch them were complications that didn't
14  overcome the ability of the railroad to bring in their
15  own logs.  So that was the Logan trip from prior to
16  1873.
17            I found another account from 1906, July 1906,
18  and this is, again, a group of surveyors who were
19  working upstream of what's now Lake Roosevelt, near
20  Cherry Creek, and it was part of the Globe Power
21  Company.  And it mentions that they had lost a boat
22  overnight.  So this is a rookie boatman's mistake that
23  still happens to this day, in case you didn't read
24  about it in the Grand Canyon, stranding a bunch of
25  tourists.  All get up in the morning and look at the
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 1  river and think something's different here, and their
 2  boat's gone.  And this is what happened.  They had a
 3  little storm come up, a small freshet, if you will,
 4  certainly not flood stage, but it came up high enough
 5  that it lifted their boat and took it on downstream
 6  without them.  They didn't tie it off, didn't pull it
 7  up high enough, and that's the mistake.
 8            So their boat washed away overnight on
 9  July 5th.  So sometime in late June they were doing
10  this work, and they were going to go out and build a
11  new boat to replace the old boat and continue their
12  work.  The boat was being used in work conducted by the
13  engineers on the river.  There was a reservoir that was
14  proposed and a tunnel and some powerplants between
15  Cherry Creek and Redmond Flat.
16            We know a little bit about the flow rate at
17  that time from the gage at Roosevelt.  On the date of
18  July 5th, there was a peak, a mean daily discharge, of
19  765 cfs.  The actual flood peak might have been a
20  little bit higher than that, just given the nature of
21  how they report these data.  The week prior, 385 cfs
22  was the maximum discharge in any given day of the week
23  prior.  So it was not a high flow period of the year at
24  all.  I've been on this segment at that flow rate.  I
25  actually swam the river on purpose.  I hiked up and
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 1  swam down at about this flow rate, and it's floatable.
 2      Q.    And that's in evidence as a new article as
 3  C053 Part 384.
 4      A.    The Globe Power Company is in evidence.  My
 5  little anecdote about swimming is not.
 6            So this is a map that shows where that site
 7  is located.  We're towards the middle end of the canyon
 8  portion of Segment 3.  This, coincidentally, is right
 9  through the reach that Mr. Burtell visited in one of
10  his two site visits of the Upper Salt.  He did his
11  surveyed cross section in Horseshoe Bend, which is
12  right about there.  So if you look at his report and
13  the depths, this is an account of some folks boating
14  right through that segment.  And, also, I show on the
15  map where the USGS gage near Roosevelt is located.
16  That's the gage that's active today.
17            The next new account that we found -- and,
18  again, we found these accounts just literally by
19  sitting here during testimony, I confess, of others,
20  just looking on Chronicling America, trying different
21  keywords.
22            This is another account from January 1984,
23  where the editor describes taking a horse ride upstream
24  of Phoenix, and he comes across two brothers who were
25  building a boat.
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 1                 MR. SLADE:  Let me stop you there, Jon.
 2  I would like to pass this out, and this is C053
 3  Part 383.
 4                 MR. ROJAS:  Eddie, the back is the
 5  blowup of this?
 6                 MR. SLADE:  That's right.  Yeah, we test
 7  your eyes first, and then after you realize you can't
 8  see it, you turn it over and figure it out.
 9  BY MR. SLADE:
10      Q.    Okay.  Jon, you're on Slide 42 and you're
11  talking about Evidence Item C053 Part 383, which is a
12  new boating account that was submitted since you've
13  testified?
14      A.    That's correct.
15      Q.    Okay.  Go ahead.
16      A.    Yeah, so the Senator describes coming across
17  these guys, and they tell him that, yeah, they're
18  trappers, they're building a boat, and they're going to
19  work the Salt and the Gila Rivers.  This is an 1894
20  recall.  They're out there trapping for beaver.
21            We heard testimony from Dr. Newell saying
22  that that was not an economical thing to do, and yet
23  here are two guys ground-testing this theory, and they
24  say, no, it's -- actually, it's something they intended
25  to do, and they say they're plentiful.  They say the
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 1  skins are worth 8 to $20 each in this article, and
 2  that's the source of the pelt values that I was using
 3  in my analysis that I described a few slides ago.
 4            We have a little information about the flows
 5  in January and February of 1894, comes from the A.P.
 6  Davis article or publication from 1903, and they ranged
 7  from a low of 494 to a high of 591.  So, again, these
 8  are not high flows.  These are typical conditions.  And
 9  they describe this as being, you know, a very easy
10  float and float unobstructed and not seeing people for
11  days at a time, and the other types of furs that they
12  were collecting, mountain lion, fox, raccoon, bear,
13  lynx.  And they say that they can float in their canoe
14  for whole days and never seen a sign of human
15  habitation, which may account for why some of these
16  trapper accounts never made it to the news, is they
17  floated by without being noticed.
18      Q.    And this is where you got the valuation of
19  what beaver skins were worth of 8 to $20, correct?
20      A.    Yes.
21            My guess is that there's lots more accounts
22  out there.  I know if you've played around with
23  Chronicling America and doing these word searchs, where
24  you're looking for an account that you know exists and
25  you put in keywords from that account and that things
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 1  don't pop up, sometimes the scanning that went into
 2  those old-time newspapers misses keywords.
 3            My guess is that if you had enough time and
 4  budget to play around with it, you would come up with
 5  even more accounts than we have.  But as it is, we
 6  have, if we go to the next slide --
 7      Q.    I want to ask you a few more questions about
 8  this account.
 9      A.    Okay.
10      Q.    They say they navigate for several miles the
11  Salt and Gila, or they intend to navigate.  If they're
12  upstream 6 miles from Phoenix on the Salt and they
13  plan -- and they're building a boat by the river and
14  then they intend to navigate the Salt and Gila, what do
15  you think they meant by several miles?  That doesn't
16  quite add up.
17      A.    Yeah, well -- yes.  So we know the miles,
18  and, again, this is how you read historical newspaper
19  articles.  So I don't need to read this article to get
20  their estimate of the miles.  In 1894 I don't think
21  they had a GPS or they were working off a detailed map
22  of what it looked like.  And whether they used the word
23  several or that's the editor's choice, they say that
24  they're going to navigate the Salt and Gila Rivers.  So
25  we know those distances.  It's about 18 miles or more
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 1  from .6 miles up to Phoenix down to the confluence of
 2  the Gila and then additional miles beyond that.
 3            Another thing that popped into my head as we
 4  originally discussed this, and I was looking at, well,
 5  here's a couple of brothers; could this have been the
 6  Day brothers.  Doesn't mention them as being the Day
 7  brothers.  The Days were fairly well-known in Arizona,
 8  and they were brothers.  I doubt that they were the
 9  only brothers that existed in the state of Arizona or
10  the territory of Arizona at the time.  So we don't know
11  that they are and we don't know that they're not.
12            It's unlikely, in my opinion, because they're
13  building their boat in Phoenix and not where they lived
14  in the Verde Valley.
15      Q.    We've heard some criticism about the Day
16  brothers account, which I believe was in 1892.  That
17  was a newspaper account; is that your understanding?
18      A.    Yes.
19      Q.    We heard some criticism that we don't know if
20  an account like that ever happened again, because they
21  had said they planned on boating again.  Do you recall
22  that?
23      A.    I do.
24      Q.    So whether or not this is the Day brothers,
25  this is, of course, another two brothers that are
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 1  boating after that 1892 Day brothers account?
 2      A.    Correct.
 3      Q.    So it confirms that whether the Day brothers
 4  did it or someone else, it still could have been done
 5  and was?
 6      A.    Yeah.  And it also tells us that despite the
 7  fact that beaver pelts might not have been as popular
 8  as they were in 1820, there was still a market for
 9  them.  They were still in use, just like people still
10  by Air Jordans, and they're not as popular as they once
11  were, but they still get sold, so...
12            Is that it?
13      Q.    That's all I have.
14      A.    So I'm just repeating here this summary, and
15  I've added in the new accounts and I added a column
16  that has the numbers, so it makes it a little easier to
17  count.
18            I don't know that I need to say much more
19  about them, so I'm going to page through Slides 43, 44,
20  45 and 46.  I added some footnotes in there to let you
21  know that I did not count in my summary the boats that
22  were used in construction of the dams.  I don't believe
23  them to be done in the ordinary and natural condition
24  of the river.  I did not include boats that were used
25  specifically during floods or boats that were used
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 1  solely on canals, nor did I count the numerous ferries
 2  that existed as any of these accounts.  Those are all
 3  separate instances of use of boats, but I didn't feel
 4  like they were instructive for the question that we
 5  have in front of us.
 6            In Slide 47 I asked the question "Are These
 7  Every Historical Trip?"  Well, I would suggest no, and
 8  part of my reason for that is, in my 1993 report we had
 9  13 accounts.  When we came back and looked at this
10  again in 2015, we had 28 accounts.  And then just in
11  the course of sitting through these hearings, we've
12  upped it by 3.
13            And my guess is, is that the database, as the
14  databases of historical newspaper information increases
15  and our readings of other things increase, we're going
16  to get more and more accounts, if, for some reason,
17  these sorts of hearings continue or someone else asks
18  the question.
19            But I also note that 9 of the 31 were not
20  reported immediately in the newspaper at the time of
21  the trip.  So there's a lot of trips that were being
22  missed.  In fact, Dr. Newell agreed that the news
23  wouldn't report every episode of boating.
24      Q.    And, Jon, there's been some criticism about
25  the number of accounts, given the span of years.  Do
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 1  you recall that?
 2      A.    I do.
 3      Q.    Do you recall in the Utah v. U.S. case of
 4  1931 the Court talking about when the first trip was
 5  down the Colorado and Green River?
 6      A.    I recall that discussion generally, yes.
 7      Q.    Okay.  Do you know what the date of that is?
 8      A.    The date of the first trip?
 9      Q.    Of that first Powell trip that occurred on
10  the Colorado and Green.
11      A.    Powell's first trip was 1869.
12      Q.    Okay.  And do you know what the Special
13  Master and then the Court later said about when the
14  next accounts occurred?
15      A.    Yeah, actually, I made some notes about that,
16  and I'll just read to you.  This comes from what you
17  tell me is called pin site 82, is the proper way to
18  refer to this, is:
19            "Coming to the later period -- that is, since
20  1869, it appears that navigation began in 1869 with the
21  expedition of Major John W. Powell down the Green and
22  the Colorado Rivers, and this was followed by his
23  second trip in 1871.  It is said that there were no
24  further attempts at navigation for 17 years.  Much of
25  this evidence as to actual navigation relates to the
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 1  period after 1896," -- that's almost 30 years later,
 2  after statehood in Utah. -- "but the evidence was
 3  properly received, and is reviewed by the Master as
 4  being relevant upon the issue of the susceptibility of
 5  the rivers to use as highways of commerce at the time
 6  Utah was admitted to the Union."
 7      Q.    So if we take the 5 tons of wheat account,
 8  which occurred in 1873, and we add 17 years to that,
 9  okay, we get 1890?
10      A.    Yeah.
11      Q.    Okay.  What has occurred on the Salt by 1890?
12      A.    We've built a lot of diversion dams and we've
13  taken a lot of water out of the river.
14      Q.    Okay.  And we saw that with the Kibbey
15  Decree, which talked about 18, I believe, 87 as a point
16  where the litigation began?
17      A.    That's what it said, yes.
18      Q.    Okay.  And that's three years even before
19  1890.  So was there enough time to establish boating
20  before irrigation and diversions began taking place in
21  the Salt River area, in your opinion?
22      A.    It was a very limited time period.  In fact,
23  as I stated earlier, immediately upon settlers arriving
24  in Segment 6, they built diversion dams, and so
25  immediately there were obstacles that would impede and
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 1  limit the types of river transport you could use.
 2            Moving on from Slide 47 to 48, there's been
 3  some criticism about the standard success that says
 4  that if the boat and the boater and the cargo arrive at
 5  the destination and there's no serious deaths or
 6  injury, or no deaths or serious injury, all death being
 7  serious, due to the boating anyways, and the boaters
 8  themselves call it a success, that looks like a
 9  success.
10            And I think some folks have somewhat jokingly
11  called it the Fuller standard of success, and this is
12  hardly my sole description of what success is.  I would
13  say that this is the standard generally used by
14  boaters.  You get to the bottom of your trip and you're
15  alive and you've got your boat, it was a successful
16  trip.
17            And during these successful trips and the
18  question that I'm answering as a boater about boating,
19  this is the standard that we use.  During those trips,
20  did we hit a rock on the way down?  Maybe.  Did
21  somebody fall out of a boat?  Maybe.  Did we have to
22  repair a boat?  Not often, but occasionally.
23            And these are things that you have come
24  prepared to do when you're boating on the river.
25  You're not sitting in a library reading about it.
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 1  You're not looking at it from Google Earth aerials.
 2  You're on the river and you're out in nature, and
 3  inherently there's some things that happen in nature
 4  that are challenges that you overcome.
 5            And so I would suggest that this is a pretty
 6  general standard, and that's in contrast with the
 7  Slide 49.  Some of the other, what I've heard of their
 8  definition of failure or nonsuccess, Dr. Newell said
 9  that any single account is a failure; that the trip
10  must be repeated regularly, or to be fair, he said it
11  was not a successful trip unless it was repeated
12  regularly, and he suggested like five times a year or
13  more, or certainly more than once per year.
14            He's applying a different standard of
15  navigability that I think is appropriate for attorneys
16  to argue about.  The kind of success I'm talking about
17  is the trip of that specific instance.  What he seems
18  to be making the extrapolation to is whether that
19  counts as evidence of susceptibility and should be used
20  in a determination.  I would say that if an individual
21  trip is successful, that does speak to whether the
22  river is susceptible to navigation or not.
23      Q.    And do you recall if Dr. Newell did any study
24  of the specific conditions of Arizona settlement that
25  might have led to fewer repeated trips?
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 1      A.    My recollection of his testimony was that he
 2  did not.
 3      Q.    Okay.  So he didn't testify at all or know
 4  anything about dams and diversions and water used for
 5  irrigation purposes?
 6      A.    I can speak to what he testified to and not
 7  what he knows or doesn't know, and I don't believe that
 8  he testified that that was part of his analysis.
 9      Q.    Pretty important part of the analysis if
10  you're trying to consider how the Salt was and what it
11  could have been used for?
12      A.    The fact that the water may have been out of
13  the river certainly would inform on whether you could
14  boat it or not.
15            Dr. Newell similarly has a standard of
16  failure that's saying you weren't carrying a commercial
17  load unless you had 15 tons, a point he repeated
18  several times.  That's in contrast to the testimony of
19  other experts on both sides that have suggested that
20  canoes can be used for commercial purposes.  So he kind
21  of stands alone on that one.  And, again, I don't know
22  that any Court has ever established some sort of a
23  weight limit.  Certainly in the Alaska cases that I've
24  worked on, there was no 15 ton.  Their criterion craft
25  does not need to carry 15 tons.  It carries a lot less
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 1  than that.
 2      Q.    So Dr. Newell admitted that canoes could be
 3  used for commercial purposes and were used for
 4  commercial purposes on some of the Eastern rivers that
 5  he had studied?
 6      A.    My recollection was that prior to 1850, yes.
 7      Q.    Okay.  And is it your recollection that he
 8  said they couldn't have been used here in Arizona at
 9  closer to the time of Arizona's statehood because the
10  fur trading business had shut down, it wasn't
11  economical?
12      A.    I think we need to be really careful about
13  what he said and didn't say.  My recollection was he
14  said that that wouldn't count for commercial use of the
15  river, so it was not navigation.
16      Q.    Okay.
17      A.    I don't recall whether -- specifically,
18  whether he testified whether an actual canoe could be
19  used on the river.
20      Q.    But he did no economic analysis, that you're
21  aware of, to make a determination of whether beaver
22  trapping in Arizona was viable as a commercial
23  enterprise?
24      A.    I don't recall whether he did an economic
25  analysis.  I don't recall that he did say that.  I do
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 1  know that he said that he didn't count the episodes
 2  like the Day brothers because they weren't done
 3  frequently enough.
 4      Q.    And we see not only the Day brothers saying
 5  it's profitable to use boats for trapping of
 6  fur-bearing animals like beaver, but we also see a new
 7  account later on, past the Day brothers, in 1894, that
 8  says the same thing, right?
 9      A.    Yes, so people were.  That's kind of --
10  that's the ground-truthing of these theories.  In fact,
11  the record shows that people were using small boats to
12  assist them in trapping these rivers, and they were
13  traveling the rivers by boat.
14      Q.    So the evidence that we have that's in the
15  record from people that were actually here contradict
16  what Dr. Newell testified about regarding whether
17  canoes could be commercially used on the Salt at the
18  time of Arizona's statehood; is that correct?
19      A.    Yes.
20                 CHAIRMAN NOBLE:  Mr. Slade, can we take
21  a break now?
22                 MR. SLADE:  Okay.
23                 CHAIRMAN NOBLE:  Thank you.  Let's go
24  for 15 minutes.
25                 (A recess was taken from 2:29 p.m. to
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 1  2:48 p.m.)
 2                 CHAIRMAN NOBLE:  Mr. Slade, please.
 3  BY MR. SLADE:
 4      Q.    Okay.  I believe when we left off, Jon, we
 5  were on Slide 49, and did you have any more to say
 6  about that?
 7      A.    Just that we hadn't mentioned the fact that
 8  some experts have called trips failures when the boat
 9  flipped, and I can tell you that the experience of
10  river boaters, that's just not their standard.  Whether
11  there's some sort of legal criteria associated with
12  flipping a small boat, I don't know; but from the
13  perspective of any qualified boater, the fact that you
14  flipped, while not desirable, is not a sign of a
15  failure of a trip.
16            Neither is, on Slide 50, the boat being
17  damaged, whether it be scratched or worn or a rib
18  broken on a canvas-framed boat; nor is getting
19  temporarily stuck.  And that was an odd one that I saw
20  in the record or heard in the record; that folks were
21  saying, well, the fact that the boat was temporarily
22  stuck made the trip a failure or contributed to its
23  failure, in that all of the experts noted that the
24  Colorado River is navigable and had steamboat traffic
25  and those boats would get stuck, and it sounded like
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 1  they would get stuck fairly routinely.
 2            So somehow getting stuck on the Colorado
 3  River was a different standard than on the Salt, which
 4  I don't understand.  That makes no sense to me.
 5            And then, again, as we mentioned a number of
 6  times, that there was some sort of length indication
 7  that was required enough to make a trip a success;
 8  again, no documentation for what the basis of that
 9  standard might have been.
10            And, further, I would note that the other
11  guys, if you will, in terms of the opposing experts,
12  did not appear to make adjustments for the depleted
13  condition of the river, particularly for trips that
14  went through or in Segment 6; and yet they did.  The
15  trips did go through there, some of them passing the
16  dams on conditions that were clearly at decreased flow
17  than what would have been there otherwise.
18            So to summarize the historical accounts, I
19  counted 31 trips.  I'm counting each of the Day
20  brothers' as an individual trip.  Only two of those
21  were unsuccessful; that being the Hayden trip and the
22  U.S. Reclamation Service guys who had a bunch of guys
23  in canoes and found hitting a rock and almost tipping
24  over being too much for them, and they stopped their
25  trip and came out via wagon, I think it was.
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 1      Q.    And, Jon, earlier you said that you thought
 2  the unsuccessful part of the Hayden trip probably
 3  occurred in Segment 1 or higher?
 4      A.    That's right.
 5      Q.    So, therefore, you would really only have one
 6  unsuccessful account?
 7      A.    In the segments that we're considering to
 8  be -- that we're arguing for navigability, yes, only
 9  one.
10      Q.    Okay.
11      A.    And then there's 4 of those 31 where we don't
12  have sufficient information.  It's my opinion that they
13  probably were successful trips or we would have heard
14  about them; but we don't have information, so I don't
15  count those.  Any way you slice or dice it, most of the
16  trips, the majority of the trips were successful; and
17  that's in contrast to testimony we heard where people
18  would say most of the trips were failures.  From a
19  boatman's definition, a vast majority of trips were
20  successful.
21            I didn't include any flood accounts.  The
22  kinds of boats that occurred in these historical
23  accounts included canoes, flatboats, canvas boats,
24  skiffs, whatever's meant by that term.  Most of the
25  trips were in the downstream direction.  There were a
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 1  few where they were staying static or moving upstream.
 2  Not a one did we account any -- or anybody said, oh, my
 3  goodness, there's a beaver dam out there and that
 4  created a hiccup in our trip; similar with braiding,
 5  sand bars, sandy bottoms, rocky bottoms.  None of those
 6  kinds of things were noted as being trip stoppers or
 7  causes of failures.
 8      Q.    The word skiff appears in a number of the
 9  accounts.  Do you have any idea what that word means
10  across the accounts or in any one particular account?
11      A.    You said skiff?
12      Q.    Skiff.
13      A.    Okay.  The term skiff has a specific meaning.
14  I think students of historical boating, like
15  Dr. Newell, I think gave a good answer to that.  But I
16  think commonly skiff is just a word for boat.
17            And, for instance, you know, I do -- I have
18  canoes and kayaks and rafts in my personal livery, and
19  quite often friends of mine will say, "Oh, you're out
20  in your kayak."  And, no, I was in my canoe.  And they
21  go "Huh?"
22            So to them, there's no distinction; and I
23  think the same kind of thing happens with the word
24  skiff.  It just means a small boat, generally, and it
25  could be used to describe a number of varieties of
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 1  things that might be rowboats or canoes or flatboats.
 2            The historical record includes instances of
 3  trade and certainly a lot of travel, and it occurred
 4  throughout the year.  It was not just during the high
 5  flow season.  In fact, the most frequent, if you're
 6  just counting the numbers of trips, were recorded in
 7  June, which surprised me a little bit the first time we
 8  tallied these up a long time ago.  I would have
 9  expected to see more in the wet season of the year.
10  But, in fact, if you go out to the river, usually the
11  conditions are quite boatable in those hot months, and
12  that's when they occurred in the record, at least the
13  ones we have record of.
14      Q.    Is it possible that people decided to go out
15  and check out a cooler river during the hotter time of
16  the year, just for purposes of the climate?
17      A.    You know, I don't know that, in any single
18  account, I don't recall anyone who said we went out
19  because it was hot out and we thought it would be a
20  good time to be on the river.  It wouldn't surprise me
21  if that were part of the motivation of the Ensign and
22  Scott trip or the Thorpe and Crawford trip, but we
23  don't know that.
24      Q.    For example, the Hayden account took place in
25  May or June; is that right?
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 1      A.    Yeah, which is an interesting time of year
 2  for them to propose that they were going to go up and
 3  try floating logs.  If any of those folks had any
 4  familiarity with the river, they would have known that
 5  that was probably the least likely time to be able to
 6  float logs, just because flows are typically seasonally
 7  low.
 8      Q.    If you get up to Fort Apache in May or June,
 9  it's a significantly cooler climate that time of year,
10  right?
11      A.    It's cooler than Phoenix, yeah.  And taking
12  that trip up there in January or February would require
13  maybe an extra pair of socks and a few other things.
14            So we are at long last finished with
15  historical boating, at least until the other folks get
16  a chance to ask questions, and we're going to move into
17  the modern boating and what its relevance is to making
18  determinations of navigability.
19      Q.    And we're on Slide 52.
20      A.    We were, and I just turned to 53.
21            So there are some areas of consensus, and I
22  think it's important to note those in a rebuttal.  It's
23  not all disagreement.  In fact, I would say overall
24  there's -- between the technical experts, I think
25  there's a lot of agreement on the facts and less
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 1  agreement on the interpretation of those facts, just
 2  across the case.
 3            In this area specifically, modern boating,
 4  that these areas of consensus, I think everyone agrees
 5  that modern boating does occur and that modern boating
 6  occurs when it occurs on different segments.  They
 7  aren't necessarily at the same time.  And I think
 8  everyone agrees on the types of boats that you
 9  typically see out there.
10            There is a disagreement primarily around the
11  subject of are modern boats meaningfully similar to
12  historical boats, and the subtext or the context of
13  that question is that do modern boats allow boating in
14  reaches that could not have been boated by historical
15  boats?  And I think that's where we see most of our
16  disagreement.
17            And that latter question I believe is the
18  question that the Montana court, the PPL court, however
19  you want to refer to that, was asking when they were
20  asking this question about meaningfully similar, is
21  does it allow boating in areas that could not have been
22  boated in the past.
23      Q.    Jon, while we're talking about that, let's
24  read the exact language from the PPL Montana case so we
25  have some context.  And this is PPL Montana v. Montana,
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 1  132 Supreme Court 1215, and I'm on pin site 1232.
 2  Excuse me, 1233.  And I'll read starting with the word
 3  "Evidence."  Do you see that, Jon?
 4      A.    "Evidence of present-day use"?
 5      Q.    Yes.
 6      A.    Okay.
 7      Q.    So this is the Supreme Court on meaningfully
 8  similar.
 9            "Evidence of present-day use may be
10  considered to the extent it informs historical
11  determination whether the river segment was susceptible
12  of use for commercial navigation at the time of
13  statehood.  For the susceptibility analysis, it must be
14  determined whether trade and travel could have been
15  conducted 'in the customary modes of trade and travel
16  on water,' over the relevant river segment in its
17  natural and ordinary condition.  At a minimum,
18  therefore, the party seeking to use present-day
19  evidence for title purposes must show:  (1) the
20  watercraft are meaningfully similar to those in
21  customary use for trade and travel at the time of
22  statehood; and (2) the river's poststatehood condition
23  is not materially different from its physical condition
24  at statehood."
25            And I'll skip down to "If modern watercraft
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 1  permit navigability where the historical watercraft
 2  would not, or if the river has changed in ways that
 3  substantially improve its navigability, then the
 4  evidence of present-day use has little or no bearing on
 5  navigability at statehood."
 6            Did I read that correctly?
 7      A.    Yes, you did.
 8      Q.    So is that the context with which we are
 9  going to look at meaningfully similar and respond to
10  some criticisms?
11      A.    Yes, it is.
12      Q.    Okay.
13      A.    And a couple of things in there that stood
14  out to me.  One is in the first line.  The Court says
15  that evidence of present-day use may be considered.  So
16  they do not uniformly rule out, but they do the use of
17  evidence of modern day boating.  So they don't rule it
18  out.
19            And then they say that watercraft are
20  meaningfully similar.  They don't say that it's the
21  same, which would make the discussion a little less --
22  a little more easy to apply.
23            And then in terms of the river condition,
24  they say it's -- they don't say it's identical.  They
25  say it's not materially different, materially
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 1  different; or the river has changed in ways that
 2  substantially improve its navigability.
 3            So they've put some qualifiers on those
 4  standards that they outlined in there, and that's the
 5  context in which I tried to look at this line of
 6  evidence.
 7      Q.    So when they said meaningfully similar and
 8  did not say the same, do you take that to mean that you
 9  do not have to show that the exact same type of boats
10  that were used in the historical period are being used
11  today?
12      A.    Exactly.
13      Q.    Okay.  So, rather, you can show that similar
14  types of boats, and based on criteria that you're going
15  to talk about, similar types of boats are used today
16  that were used at Arizona's statehood?
17      A.    Yes.
18            So parsing this out a little bit, this
19  discussion of modern boating, an area of agreement that
20  we seem to all -- it seems to me we agree on, is that
21  what kind of boating -- does modern boating occur.
22            In Segment 1 the White Mountain Apache Tribe
23  at least does not allow boating on that river by any of
24  the commercial outfits.  I understand, from talking to
25  Alex Mickel, that that's something they've considered
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 1  in the past and may consider again in the future, but
 2  currently opportunities to boat that are limited by the
 3  tribe, for whatever their reasons are.
 4            Segment 2 has boating year-round.  Most of
 5  the boating occurs in the spring, but it's important to
 6  recognize that that boating that goes on up there in
 7  Segment 2 and 3 is limited by the U.S. Forest Service.
 8  And the reason they limit it is because they don't want
 9  to overuse the river, which, in essence, if they didn't
10  put those limits on there, we would see a lot more
11  boating out there than we do currently.  So it's a
12  relatively tough permit to get, and yet still they
13  have, I believe, over a thousand boaters that do it on
14  an annual basis.  And I went through the specific
15  numbers in my direct testimony.
16      Q.    Do you know if the commercial operators are
17  also limited in their amount of boats that they can use
18  during a season?
19      A.    I don't recall that specifically.  I think
20  Alex Mickel testified to that.  I don't recall many.
21            Also in Segment 2, the White Mountain Apache
22  Tribe currently has some limits.  This is something
23  that's new to their website recently.  I've never seen
24  it in the past, that they don't allow open canoes.
25  Although, they do allow whitewater class boats, which
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 1  would include whitewater canoes.  So I'm not quite sure
 2  what that means.  Never stopped to ask them about it.
 3            So there's -- part of the reason we don't see
 4  some kinds of boats out there is because of
 5  restrictions that the owners of the river right have
 6  put on the use, and they maintain and control the road
 7  and that people use for access for the day trip up on
 8  Segment 2.
 9      Q.    Does that restriction talk about wooden boats
10  at all; does it restrict wooden boats?
11      A.    It does not.
12      Q.    Okay.  So you could have a wooden whitewater
13  outfitted boat, and that would be allowed per the
14  restriction?
15      A.    Theoretically, yes.
16      Q.    Okay.  And we know that that segment was
17  boated in a wooden boat by Logan and then further down
18  by others?
19      A.    That's correct.
20            Let me think about that.  So certainly
21  Mr. Logan, and that's the only one that comes to mind
22  right now for Segment 2, 3 that's -- well, Segment 2
23  that's permitted by the White Mountain Apache Tribe.
24  And if there's another one in there, it's escaping my
25  memory right now.
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 1            So Segment 3, like Segment 2, boating occurs
 2  year-round.  Most of it's during the spring runoff.  I
 3  think that you'll find, if you go out there and sit by
 4  the river, you'll see boaters going down there
 5  throughout the year.
 6            I know personally I've done it at as low as
 7  188 cfs.  I've talked to Game & Fish folks who have
 8  been down there as low as 90 cfs.  So it happens.  But
 9  the lower the flow rates go, as you heard from Alex
10  Mickel and Tyler Williams, the rockier it gets and the
11  more things you need to go around.  Yet, at the same
12  time, the flow velocity decreases significantly, so
13  it's easy to get around things or stop your boat and
14  back up and work around obstacles.
15            Segment 4 is underneath the reservoirs.  It's
16  not in its natural condition.
17            And Segment 5 we'll talk about in a fair
18  amount of detail.  There's a lot of recreational
19  boating.  Some of it's commercial, commercial
20  recreation that goes on there, and it's primarily
21  occurring when the reservoirs are releasing flow and
22  subject to the downstream demands and whatever
23  agreements are in place that govern those releases.
24  But, as you'll find, there are occasional folks that
25  are out there.
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 1            When I took my trip at low water, I believe
 2  it was 8 cfs, I was not the only boat on the river.  I
 3  actually saw a large rubber raft out there.  And at one
 4  other time when I was out at, I believe, 90 cfs, I saw
 5  a flatboat with a motor down above the confluence of
 6  the Salt and the Verde puttering around out there.  So
 7  you do see some other boats at different times of the
 8  year.
 9            And on Segment 6, Segment 6 is not in a
10  similar condition to its historical condition today,
11  and the only time we see water in it is either effluent
12  releases or during floods.  And you will see people
13  boating on the effluent releases and occasionally some
14  people boating during floods, but, again, the
15  conditions there change materially.
16            We move to Slide 55.  I think there's pretty
17  good agreement on the common boat types.  We do see
18  rubber rafts used primarily in Segment 2, 3 and 5, and
19  potentially used in 6.
20      Q.    Jon, let me stop you for a second.  I want to
21  go back to something you said about Slide 54.  You said
22  the conditions on Segment 6 are changed materially?
23      A.    Yes.
24      Q.    Okay.  Do you mean the conditions today or
25  the conditions when boating occurred in Segment 6 from
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 1  the historical record, which began after the river was
 2  diverted?
 3      A.    Well, I'm not sure I understand your
 4  question.
 5      Q.    Let me rephrase.
 6            Some of the historical accounts we have
 7  occurred in Segment 6 after the river had been
 8  depleted, to some degree.  Would you characterize the
 9  river during the time when those historical accounts
10  happened as materially different than what the natural
11  condition of the river would have been?
12      A.    Yeah, my statement, in its entirety, I was
13  completely talking about the river condition today, as
14  we look out the window and we look over in that
15  direction, what the river condition is today versus
16  what it was in its ordinary and natural condition.
17            In terms of the historical trips that we've
18  just spent a half a day talking about, I would say
19  those trips occurred on a river that was somewhat to
20  very depleted flow conditions; but from the
21  descriptions of the river, it was materially in the
22  same physical condition as that existed prior to 1860,
23  based on my reading of the record and the information
24  that we have.
25      Q.    So we're back to Slide 55.
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 1      A.    We are.
 2            So the common boat types, we've got rafts,
 3  hard shell and inflatable kayaks, again, in Segments 1
 4  through 3, when they can get permits to go in 1,
 5  primarily in 2 and 3 and 5, and to some degree, as I
 6  mentioned in 6, as well as canoes.
 7            In Segment 5 we see a variety of other boats,
 8  primarily because they're easier, closer to town; and
 9  you see a distinct difference in the character of the
10  river in Segment 5 and 6 than you do in the upper parts
11  of the river.  And so we see some other boats, like the
12  Maricopa County Sheriff's Department uses a jet boat
13  and an air boat.  Occasionally you see some rowboats in
14  there, some dories and some small motor boats, as I
15  just mentioned.  So there's a wider variety that go on
16  there, primarily because people have easier access to
17  get in and out, not only to the put-ins, but to places
18  along the river where you can take shorter trips.
19            And, again, Segment 4 is under the
20  reservoirs, and lots of different boats go on there,
21  but, again, it's -- the character of the reservoir are
22  much different than a flowing river.
23            And so this is where we get to, on Slide 56,
24  some of the areas of disagreement.  There's very little
25  consensus, from what I've heard over the course of the
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 1  testimony, but I think in trying to work towards a
 2  consensus position, one, it's important to make sure
 3  that we're constantly making apples to apples
 4  comparisons.
 5            So I heard some testimony saying, well, an
 6  expert, I think Dr. Newell, said that he had looked at
 7  kayaks and compared them to the types of boats that he
 8  was talking about, wooden boats that are large, and
 9  said, no, they're not materially or meaningfully
10  similar.
11            Well, I would agree on that, that kayaks are
12  materially different than boats that can carry 15 tons,
13  and they're made of different materials, and they draw
14  differently, they handle differently.
15            A more reasonable comparison would be to say,
16  well, what kayaks existed as of the time of statehood,
17  and how are they materially -- meaningfully similar to
18  the kayaks that exist today; or, similarly, with
19  canoes, we need to look at the same kinds of canoes.
20  So let's compare wood and canvas canoes of the time to
21  wood and canvas canoes today or compare folding canoes
22  or stretched canvas over a wire or wood frame to
23  similar folding boats that are available today.
24            Also, there's some factual errors that I'll
25  clean up here, and we'll talk about them in the next
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 1  couple of slides.  And I think it's also important to
 2  listen to folks' own testimony, and what I heard is we
 3  had a number of experts disqualify themselves as
 4  experts in the area of both historic and modern
 5  boating, and yet offered testimony on whether things
 6  were meaningfully similar or not.
 7      Q.    So based on what you heard in testimony and
 8  in the evidence that you've reviewed, who do you think
 9  are the people that are qualified to talk about
10  meaningfully similar boats?
11      A.    Based on self-disqualifying, only Dr. Newell
12  admitted to being an expert in historical boating and
13  familiar with modern recreational boating.
14      Q.    Okay.
15                 MR. SPARKS:  Counsel, I think your mike
16  is off now.
17                 MR. SLADE:  No.
18                 MR. SPARKS:  No?
19  BY MR. SLADE:
20      Q.    And what about the experts that the State
21  Land Department presented?
22      A.    Well, we had Brad Dimock, who would qualify
23  as an expert in both.  He's built replica boats that
24  were used in Arizona, replicas of boats that were used
25  in Arizona on Arizona rivers and used them on the Salt
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 1  River.  Certainly him.  Alex Mickel also admitted to
 2  being an expert in modern boating, and certainly
 3  running a commercial modern boating outfit would
 4  qualify him, and also being familiar with different
 5  types of historical boats; as well as Tyler Williams,
 6  who is primarily a recreational, modern recreational
 7  boating, so...
 8      Q.    And yourself?
 9      A.    And myself.  I would call myself an expert in
10  both.
11            So let's talk about what it means to be
12  meaningfully similar.  As I stated earlier, when we
13  were reading the Montana Court's opinion, it does not
14  mean exactly the same.  I think if the Court had meant
15  only the exact same types of boats can be considered,
16  they would have said exactly the same and not
17  meaningfully similar.
18            Meaningfully similar, to me, I think the
19  common definition of that would be that it does not
20  mean it's exactly the same, or that there may be some
21  differences, but they're just not materially different.
22            And, primarily, I think the Court was driving
23  down to find out can you boat now where you could not
24  then.  And I think that's, of course, an interesting
25  question.  The Supreme Court addressed it, so that
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 1  makes it interesting on its own face.  But thinking
 2  about how that applies to, for instance, our opinions,
 3  the State's opinions, on what rivers they're pursuing
 4  claims on and what segments of rivers they're pursuing
 5  claims on, I would put Segment 1 in that category.
 6            How Mr. Logan got his wooden boat through
 7  Segment 1 is a testimony to his hardiness and
 8  perseverance.  We don't see that repeated.  And, in
 9  fact, we don't see that repeated much in the modern
10  record.  But I think this is primarily talking about,
11  what I interpret the Court's language here and their
12  direction, as a boater and someone who's looked at
13  literally all of the stream segments in Arizona of all
14  rivers in some respect, is that there are rivers that
15  you can get a modern boat down, and the materials, the
16  durability, and the design of those are different
17  substantially than what existed in 1912 and the years
18  prior.
19            And I think that would make -- if we were
20  using the standard of modern boats solely, then I think
21  we would have arguments about the Black River, the
22  White River, East Verde, Burro Creek, rivers where
23  people do go out and boat.  But they have a very unique
24  set of skills and they have boats that are very durable
25  and they tend to be young and bold.  But those are
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 1  different.  They're very steep, they're narrow, and
 2  they have vertical dropoffs.  Fossil Creek would be
 3  another example of that, none of which we're making
 4  claims of navigability on, "we" the State.
 5            And I agree completely with those decisions,
 6  because that case, modern materials, modern boat types
 7  allow boating in a place where historic boats did not
 8  go.
 9      Q.    So if I hear you correctly, you would agree
10  that there are certainly some rivers and streams in
11  Arizona where the modern boat materials allow boating,
12  where historic boats could not have gone?
13      A.    That's correct.
14      Q.    But those rivers do not include, from the
15  State's perspective and yours, the Gila, the Verde and
16  the Salt?
17      A.    With the exception of Segment 1 of the Salt
18  and I think we called it Segment 0 on the Verde.
19      Q.    And is that consistent with what Tyler
20  Williams talked about?
21      A.    Yes.  If you've read Tyler Williams' book,
22  where he talks about different paddling rivers, he'll
23  talk about the types of boats used on some of these
24  creek -- they call it creek boating, is what they call
25  it.  Again, they're a different style of boat,
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 1  different materials, different skill sets.
 2      Q.    And is that -- recently, I believe, Salt
 3  River submitted an exhibit, and it's C054 Part C, and
 4  it's an article entitled "Up a creek, with a paddle:
 5  Desert kayakers chase the water," and it's a document
 6  that was published in the Republican article, published
 7  4-29 of this year.  Have you had a chance to review
 8  that?
 9      A.    I did.
10      Q.    Is what we're talking consistent with what
11  that article talks about, where some streams can be
12  boated at very short periods during the year by modern
13  watercraft?
14      A.    I think that brings in a different element.
15  I primarily have been talking about the types of boats
16  that allow you to paddle those types of streams when
17  conditions are right.
18            What you're bringing up is a very important
19  point; is that those conditions are often quite brief
20  in duration.  And I think that gets to another thing
21  that the Montana Court is saying about not so brief
22  that it wasn't economically feasible.
23            So if you're trying to catch the flow on the
24  East Verde River, for instance, you need to kind of be
25  in position, ready with a boat, ready to get out there.
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 1  And, in fact, I think that article describes it as they
 2  went out there when they were ready, and when they got
 3  there, the river had already receded, and they kind of
 4  said, "Well, I guess we'll just go boat the Verde,"
 5  because they knew they could do it at pretty much any
 6  time.  They didn't have to catch the flow like they do
 7  on the East Verde.  Yeah.
 8            So the materials question is really whether
 9  the modern materials allow boating in places where it
10  could not occur around the time of statehood.  And I
11  think that's one of the key important things about why
12  these historical accounts, even though they're not
13  repeated many, many times, to the standard of
14  Dr. Newell, for instance, are very important, because
15  they say, look, here is somebody who went out and
16  boated this and boated it successfully.  They started
17  and ended their trip.
18            So they're in places boating that people
19  don't boat today.  So we're not looking at cases where
20  we only have records of modern boating.  It's the
21  modern boating is in places where we do have historical
22  records of some kinds of boating.  And so that gives
23  that kind of overlap that I think answers the Supreme
24  Court's question about are you taking these boats in
25  places that couldn't go before.
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 1            So there are different aspects of what
 2  meaningfully similar could mean.  When you think about
 3  the boats, you can think about it's of similar types.
 4  Again we're trying to make apples to apples
 5  comparisons.  So what's the purpose of a boat is it
 6  carries people and load.  So the purpose of boats, in
 7  general, is unchanged.  That is meaningfully similar.
 8  In fact, it's the same.  We carry people, we carry
 9  material in a boat, and that the purpose is unchanged.
10      Q.    So there were boats built in the historical
11  times for the purpose of carrying people and load, and
12  boats that are used on the Salt today are also built
13  for the purpose of carrying people and load; is that --
14      A.    Yeah, I don't think the boat really cares
15  whether you have a sack of mail or whether you have a
16  sack of food.  It's carrying stuff, so...
17            The design of the boats, there have been some
18  performance improvements, like there's been in most
19  aspects of our life, that modern stuff is sometimes
20  better than the older stuff.  So there have been some
21  performance improvements, but there's no substantive
22  change there.
23            If you -- and I think Brad Dimock and Alex
24  Mickel both made this comment too, is you look at a
25  picture of an old canoe and you don't go what the heck
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 1  is that thing.  You put it next to a picture of a
 2  modern boat and you go, oh, yeah, those are both
 3  canoes, particularly if you're familiar with canoes or
 4  other kinds of boats, and the boats look about the
 5  same.
 6            So, you know, there are slight differences,
 7  depending on what your use is, but there is such a wide
 8  variety of boats, not only going back to 1912, but in
 9  all the decades and centuries prior to that, a huge
10  variety, just as there are today; but, basically, boats
11  are boats, and they look about the same in terms of
12  their overall design.
13      Q.    And back at statehood, were canoes and other
14  wooden boats designed to deal with rapids?
15      A.    Oh, yeah.
16      Q.    So that design existed?
17      A.    Oh, yeah.  In fact, canoes were designed to
18  go on shallow, rocky rivers.  They can be used in other
19  places, but that was their point, was to be
20  maneuverable and to carry loads down fast-moving or
21  slow-moving rocky and shallow rivers.
22            So we've heard some testimony about the
23  weight of boats; that, in fact, the Court, the Supreme
24  Court, said modern, lightweight boats.  And I think
25  there's some confusion on the point of whether modern
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 1  boats are necessarily lighter than historic boats.  So
 2  my opinion is that there's no meaningful difference in
 3  the weights of boats.  The differences in weights, be
 4  they more or less, don't make a difference into whether
 5  the boats can be used or not.  The load is what's going
 6  to make the biggest difference in the draw of a boat
 7  and its performance.
 8            Certainly, as I've testified before, my
 9  direct testimony, there is some change in the
10  durability.  It depends on the materials.  If you're
11  comparing plastic canoes to wood canoes, in general,
12  plastic boats are a lot more durable.  Not all modern
13  materials are more durable than historic materials.
14  For instance, Kevlar canoes are very vulnerable to
15  damage.  They're lightweight.  That's why people are
16  using Kevlar.  But they're not really appropriate for
17  rocky, shallow rivers.
18            The draw, I would say there's been really no
19  substantive change if the design hasn't changed much.
20  It's really a function of the load.  And I think
21  Dr. Newell testified, and I agree, that at most, you
22  see an inch or so difference in draw because of
23  materials, and I would say that's in extreme cases,
24  when comparing similar boats of similar size.  The
25  difference in historic and modern boat weights, up or
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 1  down, as you'll see in a minute, is, generally, we're
 2  talking about pounds or maybe tens of pounds when
 3  you're comparing apples to apples and similar kinds of
 4  boats.  But, really, the difference in what draw
 5  there's going to be is in how much load.  And the laws
 6  of gravity haven't changed since 1912, so there's
 7  really no change there.  So a hundred pounds in 1912 is
 8  a hundred pounds today and a thousand pounds then is a
 9  thousand pounds today.  That pull is going to be the
10  same, and it's going to basically lead to the same
11  amount of draw given the other similarities.
12      Q.    And I know we'll talk a little more about
13  weight later on, but you have to understand the weight
14  of a boat to understand the draw of the boat; would you
15  agree?
16      A.    Say that again?
17      Q.    You have to understand the weight of a boat
18  to understand how much it will draw in the water, in
19  addition to the design?
20      A.    Like I said, I don't believe that the weight
21  of the boat per se.  So if you're asking me the weight
22  of a wood and canvas canoe from 1912 versus the weight
23  of a wood and canvas from today, I don't think there's
24  any difference.  I think they're about the same.  So it
25  wouldn't make any difference in its draw.
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 1            What's going to make the biggest difference
 2  in the draw is the design of the boat; is it narrower,
 3  is it shorter, what's its footprint in the water.
 4            Draw is about displacement, and so how much
 5  water does it displace.  When you're displacing the
 6  same amount of water and your boat weight is similar,
 7  it's going to be about the same.  The difference comes
 8  is how much weight you're putting into that boat.
 9            So let's look in a little more detail, unpack
10  this a little bit more and think about design.
11            So here's some pictures of rubber rafts from
12  prestatehood time periods and canoes, wood and canvas
13  canoes in the lower left.  And these are slides that I
14  produced previously, and I think they're just as
15  relevant.
16            I would -- other than the fact that they're
17  labeled as the -- in the lower left-hand corner here,
18  the fact this is a 2014 Old Town wood canoe and this is
19  a wood and canvas canoe and this is a wood and canvas
20  canoe, I would defy you, if I took the labels off, to
21  tell me which one is old and which one is new.  They're
22  basically the same materials.  So they look about the
23  same.  Are they meaningfully similar?  I would say most
24  people couldn't tell them apart.
25      Q.    Functionality also meaningfully similar?
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 1      A.    Yeah.  They're used for putting people and
 2  stuff in and going down rivers.
 3            Again, the difference between rubber boats
 4  and newer boats -- and, really, the rubber boats are
 5  really not an important part of my argument; but if you
 6  look at those pictures there, the design, the basic
 7  design, you know, they're ovals and they're made of
 8  rubber material.  So the design themselves haven't
 9  changed that much.
10            And then you have specific boats that are
11  made to be exactly what the historic boats, and that's
12  the case with the Edith, which Brad Dimock constructed
13  to be a replica of the Kolb brothers' boat that they
14  took down Grand Canyon in 1911.
15      Q.    And, Jon, let's pause here on Slide 58.  The
16  Logan trip, where he built the boat, do you recall --
17  and he started in Segment 1 and traveled down or
18  actually started at the White River and traveled down
19  to Tempe, do you recall what he said about what his
20  boat looked like?
21      A.    I would have to go back and look.  It was a
22  wooden boat.  He made it himself.  I believe it was
23  decked to help keep the water out, and that's what I
24  recollect about it.  In my mind, I pictured it being
25  very similar to what you see Brad sitting in here.  It
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 1  was a rowboat.  Those are the details that I recall.
 2  But, again, that account has now been entered, and so
 3  that information is in the record.
 4            So Mr. Gookin makes the comparison saying,
 5  well, these are substantially different boats, and he's
 6  comparing a wood and canvas rigid canoe to a folding --
 7  what he called a canoe is actually a rowboat.  It has
 8  oars there.  But it's shaped like a canoe.
 9            And these are pretty different boats; one
10  designed to have a rigid frame, and that would give it
11  better performance in the water, more maneuverability,
12  easier to steer, and the other was designed to be taken
13  apart, packed up, and carried on down trail.  So they
14  have very different functions and very different
15  expectations.  So it's a little bit of an apples and
16  oranges -- it is an apples and oranges comparison to
17  compare the two.
18            They're also propelled differently, one with
19  oars and one with a single-bladed canoe paddle.  So
20  they have different purposes and used on different
21  sorts of situations, primarily on how you get the boat
22  to the river and how you get it away from the river.
23  But also point out, too, that these are the Kolb
24  brothers in the Colorado River, and you've got four
25  guys sitting in a boat, and, you know, that's a load
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 1  of, oh, probably close to a thousand pounds in a small
 2  folding canoe.
 3            There's some other points of confusion that
 4  Mr. Gookin had in his discussion of canoes.  He
 5  consistently mixes up the depth of the canoe with its
 6  draw.  In fact, he computed at one point that a draw of
 7  25 inches on a boat, in a loaded boat -- he goes
 8  through this in his report and then concludes that,
 9  well, you couldn't have ever carried that load because
10  that was deeper than -- the draw was greater than the
11  depth.
12            In another case he's just confusing what the
13  manufacturer of the Pinkerton boats described as the
14  draw versus the depth of the boat.  The depth of the
15  boat is the distance from the bottom of the boat to the
16  top of the gunnels.  The draw of the boat is the amount
17  of that boat that sits under the water surface, and
18  that's a function of the weight that's in there.
19            His computation saying, I believe it was, 500
20  pounds comes up with a draw of 25 inches.  Again, the
21  typical depth of a canoe is 13 inches.  Clearly, people
22  don't carry more material than the depth of the boat.
23  It would be under water at that point.
24            And we heard from the experts, like Don
25  Farmer and others, that carrying 500 pounds in a canoe
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 1  is not unusual, even for small canoes, and is routinely
 2  done on rivers like the Verde, for instance, and
 3  certainly would be capable of being used on the Salt in
 4  a similar manner.
 5            Similarly, he describes that a rowboat is
 6  used -- it generally has two people to navigate it, one
 7  to row and the other to steer.  That's simply not how
 8  rowboats are steered.  You steer a rowboat with a
 9  person using the paddle.  There are rowboats that have
10  a rudder on them.  Whitehall boats is an example of
11  that, and they're typically used in harbor areas; but,
12  generally, rowboats are rowed by one person.
13            Similarly, he says that Class II is the upper
14  limit for canoes.  He's basing that on a Stantech
15  report that was done for ANSAC.  That's incorrect.
16  It's simply wrong.  I've showed you video, to the
17  Commission, of myself in canoes at Class III.  The
18  definition of the classes of rapids, I through V, are
19  boatable.  That's why they're called I through V.  When
20  a river becomes nonboatable, it's a VI.  So as soon as
21  it's been done, and then it's dropped to -- the rapid
22  would be dropped down to a V or lower.
23      Q.    And, Jon, we have historical accounts through
24  Segment 4 of canoes being used, and I believe you had
25  suggested, based on your reconstruction of what might
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 1  have existed there for rapids, that there would have
 2  been some Class III rapids in that stretch?
 3      A.    Oh, yes.
 4      Q.    So canoes were historically used on a stretch
 5  that had Class III rapids?
 6      A.    Yes.
 7            There's also been some testimony from a
 8  variety of sources about the weights of boats being
 9  much lighter now.  So I went back and did a little work
10  to document this, because that kind of surprised me to
11  hear that.
12            There's been a lot of discussion about
13  birchbark canoes.  People are still making birchbark
14  canoes.  Birchbark canoes were not really part of the
15  Arizona historical record, I would suggest, because
16  there's not a lot of birch in Arizona.
17            However, if you look at the boats being made
18  today and then, they weigh about the same.  And if you
19  go back and look at the website barkcanoe.com, it's run
20  by a guy named John Lindeman.  He builds these boats.
21  I have had some discussions with John, and he said,
22  "No, boats today, boats then weighed about the same,
23  functioned about the same, used about the same."
24            And then we heard some more testimony where
25  these boats were described as being fragile.  So I went
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 1  and asked him and said, "Well, I'm having a hard time
 2  reconciling these descriptions of birchbark canoes
 3  being fragile with where they were used, because
 4  they're used on shallow, rocky rivers throughout the
 5  Northeast, where birch grows, and they were used by
 6  trappers and they were carrying loads and they had
 7  their traps and they had their other materials in
 8  there."  And asked him, "Well, are they fragile or are
 9  they durable?"
10            And his response was, "Birchbark canoes, they
11  were the car and truck of their day.  They were built
12  for use on rocky rivers.  You needed to maintain them.
13  You needed to take care.  Sometimes they leak, so you
14  seal up the leaks.  You carry materials for that very
15  purpose.  One of the advantages of birchbark canoes is
16  you can sew up -- sew on a patch right through the
17  bark, seal it with tar and other sticky stuff, cover it
18  up and keep boating."
19            So -- and I'll show you some pictures in a
20  minute.  But, anyways, back to the issue of weight
21  here.  Wooden canoes, again, if you look at
22  wooden-canoes.com and I look at the specs, 14-foot EM
23  White canoe, historical canoe from prior to 1910,
24  weighs about 55 pounds.  If you look at a modern
25  16-foot canoe, weighs about 76 pounds.  A 15-foot
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 1  historic canoe, the BN Morris canoe, weighed about
 2  60 pounds.
 3            So an addition of about a foot seems to be
 4  adding about 15 pounds.  So modern canoes, wooden
 5  canoes, historic wooden canoes weigh about the same.
 6  They're not substantively heavier or lighter in either
 7  direction.
 8            Similar kind of thing when you compare the
 9  wood and canvas canoes.  So a wooden canoe is all wood.
10  A wood and canvas canoe is stretched canvas over wood,
11  painted and sealed in other ways to help keep the water
12  out, and both weigh about 75 pounds.  In fact, a
13  16-foot canoe is a little bit heavier than the historic
14  wood and canvas canoe they mentioned here.  So, again,
15  not true that there's a significant difference.
16            One place where we do see a reduction in
17  weight in modern materials is in the canvas folding
18  canoes.  In fact, they're not really using canvas
19  anymore, and that's the primary difference, is that
20  you're using, typically, pack boats.  And I think we
21  asked some questions of Tyler Williams about pack
22  boats.  I think one of the Commissioners was asking
23  questions about that.  And they typically are lighter.
24  It's probably because we're not as burley as we used to
25  be as a species, and carrying lighter weights, I guess,
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 1  is better.
 2            There's some suggestion that the plastic
 3  canoes are significantly lighter.  My 16-foot Wenonah
 4  Rogue weighs 70 pounds.  Compare that to a wooden
 5  canoe, a 15-foot of 60 pounds, you know, those are in
 6  the same ballpark.  These are not substantive
 7  differences.
 8            Where you do see, there are ultralight modern
 9  canoes, like Kevlar is a material that's used.  Wenonah
10  makes a number of canoes out of Kevlar.  I've seen some
11  of these are the river, on the Verde River, and kind of
12  chuckled, because their boat was going to look a lot
13  different taking it down there.  They're just not --
14  they're meant for flat water and they're meant to be
15  light and fast and ease in portage, and they're
16  weren't -- they're not really built for it.  But those
17  are substantively lighter.
18      Q.    So there are modern boats that are
19  lightweight relative to the amount of boats that exist
20  in the modern time?
21      A.    Sure.
22      Q.    Okay.  So when PPL Montana, the Supreme
23  Court, talked about lightweight boats, is it your
24  opinion they're talking about those particular -- a
25  lightweight boats that might exist, like a Kevlar or
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 1  something else?
 2      A.    I think the Montana Court lacked information.
 3  I think there was a suggestion made to them that modern
 4  boats were lightweight and they were able to be used in
 5  places where historic boats weren't used.  And the
 6  State of Montana didn't bring forth any information
 7  about that, and the Court is questioning, saying, well,
 8  we don't see that question being answered, and you
 9  should have.
10      Q.    So the --
11      A.    But they don't have the answer to whether
12  things are lighter now, in general.  And, in fact, if
13  you look, if you talk to actual boaters, people with
14  expertise in modern boating, you'll see that, no, they
15  weigh about the same.
16      Q.    So the boats that are used on Arizona rivers,
17  and specifically the Salt, are not exclusively this
18  light category of modern boats like Kevlar Ultra-light?
19      A.    Correct.
20      Q.    Okay.
21      A.    Correct.
22            And then there are no historic aluminum
23  canoes.  Aluminum was around then, but they weren't
24  really making boats out of them until after World
25  War II and the airplane manufacturing places were
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 1  looking for some revenue, but those aren't
 2  substantively lighter either, and they're not that
 3  particularly durable either.  They can take getting
 4  banged, but they dent and they lose performance.
 5            So historic canoes are simply just not that
 6  much heavier.  Particularly the kind of differences
 7  that we're looking at pale in comparison to the load.
 8  So we're talking about pounds differences, and if, you
 9  know, it's 2, 3, 4, 5, maybe 10 pounds difference, is
10  irrelevant compared to throwing 500 pounds of material
11  in the canoe.  The fact that it's made of lighter or
12  slightly heavier material doesn't give it significantly
13  more or less draw.  And I think Dr. Newell was asked
14  that question, and he thought that it was about an inch
15  difference, at most.
16      Q.    Do you recall if Dr. Newell presented any
17  evidence on the comparison between modern weights of
18  boats and historic weights of boats?
19      A.    I don't recall that he did, certainly not
20  small boats.
21            Moving to Slide 61, there's been the
22  assertion that -- and I've said this myself. -- that
23  modern canoes are more durable than historic canoes, is
24  the implied part that's not stated there.  And, really,
25  a more correct way to say that is some modern canoes
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 1  are more durable than some historical canoes.
 2            Certainly the plastics, the Royalex canoes,
 3  you know, you can do a lot to those canoes that you
 4  could not do to a wood or canvas or a wood canoe or a
 5  birchbark.  You know, Mr. Gookin showed, I think, video
 6  or pictures or something of dropping them off of the
 7  roof of a multistory building, which is generally not
 8  their intended use, but typically you wouldn't do that
 9  with a wood canoe.
10            On the water, however, modern wood and canvas
11  canoes have about the same durability as historic wood
12  and canvas canoes.  The difference is in epoxies or
13  varnishes or whatnot.  We heard from Mr. Dimock that
14  those make no substantive difference in their
15  durability in terms of ability to withstand the rigors
16  of a river.  There might be some differences in their
17  ability to withstand weather or how they're stored.
18            As I mentioned, Kevlar boats are lightweight,
19  but they're not particularly durable, so they're not
20  more durable than historic canoes.
21            Fiberglass boats, I've heard a lot of
22  discussion about fiberglass boats being especially
23  durable.  That's just not true, and they're not really
24  used that much today.  They tend to crack and they're
25  difficult to repair.  So they're not particularly known
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 1  for durability.  I would not put them in that category
 2  of being more durable, and they're certainly less
 3  practical for an on-the-river type repair that you
 4  could have done with a wood and canvas or a canvas
 5  canoe or a wooden small boat, for that matter.
 6            Similarly with aluminum boats, you don't see
 7  them used that much on rivers.  You see them more
 8  fleets of rental boats or summer camps use them,
 9  because you can put a kid in there and they can bang
10  into each other, and performance doesn't really matter
11  a lot to them.  So in some respects they're durable,
12  but as a downriver boat, not much difference.
13            All this discussion of durability is really
14  irrelevant, particularly, in Segments 5 and 6, because
15  you really don't have the conditions there where
16  durability is put to the test.  It's an easy segment of
17  the river.  Both were easy segments of the river.  What
18  riffles are there are commonly navigated by people with
19  no experience.  I don't know of any instances of boat
20  failures by impact, except perhaps in cases of extreme
21  drunkenness or carelessness.
22            Certainly historical boats were sufficiently
23  durable for the Salt River.  So to suggest that there's
24  an improvement in durability is not to say that they
25  were not durable in the past.
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 1            And I showed you these slides.  These are
 2  repeats from my original presentation, and they're just
 3  offered to rebut the idea that boats, wooden boats,
 4  were just not used on shallow, rocky rivers; and that's
 5  exactly what they were designed for.
 6            These happen to be birchbark canoes.
 7  Birchbark canoes, if you read the literature about
 8  them, they were not made for dropping off buildings,
 9  but they were made for going down shallow, rocky
10  rivers, and you see them do that.  This is a process
11  called snubbing, where you use a pole to propel you, to
12  keep yourself from going downriver faster.  You kind of
13  stop yourself, slow yourself to move through the rapid
14  gradually, and navigate your way down.
15      Q.    Do you know if birchbark canoes were used
16  throughout the Northeast and the North for the logging
17  industry?
18      A.    For logging?
19      Q.    For the purposes of getting logs down rivers.
20      A.    Well, they didn't carry logs downriver, but
21  they would go down with the logs, in some cases, with
22  birchbark canoes, yeah.
23      Q.    And when --
24      A.    Go ahead.
25      Q.    Were they used in the trapping industry of
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 1  the Northeast?
 2      A.    Oh, yes, trapping, traveling.  Like I say,
 3  they were the car and automobile of the early
 4  development period of the Northeast in particular.
 5            And here's a cedar canvas canoe going
 6  upstream, again with a pole, and a fairly loaded boat
 7  in a very shallow, very rocky river.  And, again,
 8  that's what these boats were designed to do.  The
 9  inference or the direct statement that these old boats
10  were not suitable for such rivers is just simply wrong
11  and does not coincide with the record at all.
12            So we tried to put our money where our mouth
13  was here, if we move to Slide 64, and we took the Edith
14  out.  And we not only took the Edith out, which is a
15  replica of the Kolb brothers' 1911 boat, on Segment 5,
16  we also took a Klepper out.  And this is a replica of
17  the Klepper kayaks that were available also at the time
18  of statehood.  And both boats made it down without any
19  problem.
20            And you can see that Mr. Dimock has taken his
21  replica boat down the Grand Canyon.  Here you see him
22  running a rapid -- I think that may be Horn Rapid in
23  Grand Canyon. -- at a significant rate of flow, high
24  velocities, big rocks, and those successfully navigated
25  the river, multiple times now.
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 1            And just to remind you, on that trip that we
 2  took on Segment 5, we had loaded Brad's Edith with more
 3  than a thousand pounds of water and other weight.  We
 4  had no weight other than the boater in the Klepper, but
 5  they're made for multiday trips.  We also had a wood
 6  and fiberglass McKenzie replica from poststatehood, a
 7  number of other boats along as well.
 8            We were out on the water about four hours.
 9  We went from Saguaro Ranch down to just above Granite
10  Reef Dam.  The flow rate was 653 cfs above the Verde
11  confluence and about 746, we estimate, below the Verde
12  confluence.  The median daily in there is about 405.
13  So we're a little above the median annual daily flow,
14  but below the median annual flow, which is 819 cfs on
15  the Salt in Segment 5, and in Segment 6 it's 1,230.  So
16  we went 12 miles, no problems.  Boat and boater arrived
17  happy.
18            So, again, just to draw a line on this, we
19  heard a number of times that these historic boats were
20  fragile because they were made of wood.  Some modern
21  boats are more durable.  That does not mean or imply
22  that all historical boats had no durability.  In fact,
23  Brad Dimock testified that some of the old-growth wood
24  that was available had fewer knots and was, in fact,
25  better and was made of more material -- the basic
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 1  material was more durable.
 2            And I think I've said all these points
 3  already, so I won't repeat them.
 4            A word about boat crashes.  Mr. Gookin
 5  provided some pictures of some canoe and kayak
 6  disasters on the Upper Salt that came out of a U.S.
 7  Forest Service report.  I just would like to underscore
 8  one more time, the U.S. Forest Service is not an
 9  unbiased party in this debate.  And in other States'
10  navigability cases that I've worked on, it's the State
11  against the Federal Government, and the Federal
12  Government's arguing against navigability.  They have a
13  vested interest, so not exactly unbiased.  But,
14  clearly, these are pictures that they say were from the
15  Upper Salt.
16            I would note in each case the river doesn't
17  appear to be in flood or hard conditions, and in most
18  cases where I see instances like this, these are
19  careless boaters.  So if you take a canoe sideways into
20  a rock, like you see on the lower left here, this
21  aluminum canoe, that's what's called a wrap around this
22  big boulder.  If you float sideways into one and you
23  don't know how to high side and you tip over facing
24  upstream, your boat will fill with water.  And that's
25  one of the downfalls of these aluminum and fiberglass
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 1  canoes, is that they don't bend well and they'll break.
 2  And there you see that sitting there.
 3            The lower right here, where it says
 4  "Fiberglass Canoes," that's a kayak.  That's not a
 5  canoe.  And, again, fiberglass, not very durable and
 6  subject to breaking.
 7            But the fact that there's a boat crash or two
 8  or three does not mean that the river itself is not
 9  navigable.  If that were the case, if we go to
10  Slide 67, the Mississippi River would not be navigable.
11  The left picture here is a picture of a canoe that's
12  been similarly wrapped from the Mississippi River.
13  Somebody went probably sideways into an obstacle,
14  wrapped around a rigid obstacle, and folded their boat
15  in half, crashed out of it.  And then you see other
16  larger boats that have had other kinds of problems.
17            Crashes happen in lots of places.  Crashes
18  happen on the U.S. 60, hopefully not tonight during our
19  drive.  It doesn't mean the road is not drivable.  It
20  just means somebody needed to be a better driver.
21            Despite the fact that there were a few
22  pictures on Slide 66 of some boat crashes, there have
23  been hundreds or thousands of boats that made it
24  successfully down this same segment of the river.  The
25  vast majority of trips do not have these kinds of


Coash & Coash, Inc.







SALT RIVER     VOLUME 21      05/17/2016 Page 4707


 1  problems.
 2            In talking about canoes, I feel compelled to
 3  say that Mr. Gookin, many, many times in his report and
 4  his testimony, stated something to the tune of Fuller
 5  said, and he cites this report by Stantech.  I am not
 6  Stantech.  I have never worked for Stantech as an
 7  employee.  What Stantech puts in their reports is their
 8  business.
 9            He's repeated this error more than 30 times
10  in both his report and in his testimony.  The report
11  that he's referencing was done for ANSAC, not for the
12  Land Department.  It was not directly applicable to the
13  Salt River.  In fact, I was not aware that this chapter
14  was in that report.
15            We were -- our firm worked with Stantech on
16  other parts of this same report, but I was not aware
17  that there was a historic boating component to that
18  report until it was put out.  And it came out, in fact,
19  years later, when we had the testimony or the hearing.
20  We were preparing for the hearings and somebody said,
21  oh, there's this aspect.
22            So to attribute that to Fuller is -- I don't
23  appreciate that, and it's inaccurate.  He implies that
24  I've changed my mind about things, and, in fact, those
25  were not my opinions.
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 1      Q.    Let's go back to that slide, though, Jon, and
 2  this is what Stantech did write, and they said -- and
 3  I'm reading starting with "The development."
 4            "The development of durable small boats -
 5  plastic, fiberglass and other modern types of canoes
 6  and kayaks, inflatable boats for single paddlers and
 7  for groups - all contributed to the rising popularity
 8  of river running in Arizona especially on rivers not
 9  previously considered boatable, or boatable only very
10  rarely because of low water."
11            Would you consider the Salt a river that
12  wasn't previously considered boatable or boatable only
13  very rarely because of low water?
14      A.    No, not at all.
15      Q.    Okay.  So this doesn't apply to the Salt
16  River?
17      A.    That particular statement, no.
18            Again, these are not my words.  These are the
19  words of someone else, and I disagree, and I think the
20  record is clear.  The Salt River is boatable at low
21  water.  It was boated in the past.
22            Moving on to Slide 69, load and draw.  This
23  time we'll move and talk -- we had a lot of discussion
24  about draw and what that means.  Most of the boat's
25  weight is in its load, not in the boat materials.  So
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 1  even if it's just a passenger in it, for instance, when
 2  I get into my canoe, and my canoe weighs nearly
 3  70 pounds, I will tell you that I weigh somewhat north
 4  of 70 pounds.  So most of the load is me, and similarly
 5  with my gear.  I'm pretty much commonly carrying more
 6  than 70 pounds of gear.  So what's causing the draw is
 7  not the boat so much as the load that's in it.
 8            The capacity is a function of the design.
 9  It's all about how much water it displaces.  So the
10  wider and longer your boat is, the less -- in general,
11  the less draw you're going to have for the same amount
12  of weight.
13            Again, the basic design of these boats hasn't
14  changed significantly, and you see that in looking at
15  the pictures of historic and modern boats.
16            Can also be somewhat a function of -- draw
17  can be somewhat a function of not only the load carried
18  and the water displaced, but the design of the boat, as
19  I mentioned, its length, width, section and depth, but
20  also how you place the load in the boat.  Typically,
21  you want to load your boat center load it, rather than
22  front or back load it, and it helps prevent some of the
23  plunging effect that we heard discussed in some detail
24  during Dr. Newell's testimony in the last days of
25  hearing.
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 1            There was also some discussion that the Hyra
 2  depths are some sort of a -- maybe a swimming pool sort
 3  of draw and they don't consider the conditions of the
 4  river.  So I went back and I reread the Hyra report,
 5  and I did not get that sense at all.  They talk about
 6  whitewater rivers and then they give their depths.  So
 7  while it is true that in a pond or a pool or flat
 8  water, you're going to experience less variability of
 9  draw, to say that that doesn't include that the Hyra
10  standard is 6 inches for a canoe, for instance, means
11  that it's always 6 inches only in flat water.
12            And I think that we know that, because we
13  heard from some boatman, some people who were qualified
14  to speak about modern recreational boating and the kind
15  of draw, particularly, again, Don Farmer, Brad Dimock,
16  myself, Tyler Williams, and we recognize that small
17  boats, 6 inches is a reasonable estimate of what a
18  typical draw of a loaded small boat is.
19      Q.    Jon, the Hyra standard is one of the factors
20  that you used in making your determination about
21  navigability; is that right?
22      A.    Yes, it is.
23      Q.    But it is only one factor.  Did you use other
24  factors apart from Hyra?
25      A.    The nice thing about the Hyra standard is
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 1  it's a document that's published, someone can go pull
 2  out of the library and say here's what somebody wrote
 3  down and published and presumably went through some
 4  kind of quality control, and it's a table that you can
 5  put in your report.
 6            I didn't need the Hyra report to tell me how
 7  much canoes draw or what kind of a river I can put my
 8  boat in.  I certainly don't pull out Hyra and say,
 9  "Well, it says 6 inches, and I think the river might
10  only be 5 in some places.  I better not go."
11            I think that you heard from the boaters that
12  if the whole river were 6 inches deep, and I think I
13  remember saying this myself, you probably wouldn't take
14  a canoe out on it.  To get through a place where it's
15  6 inches or less, I think we heard Don Farmer say he
16  could take his loaded canoe through 2 inches of depth.
17  If it's, say, getting around a shallow rock, there are
18  techniques you can use in your boat to lean the boat,
19  approach with velocity, other things to do to get
20  around shallower depths than that.
21            So I don't need the book to tell me those,
22  but it was a convenient way to write down and say
23  here's some standards that some folks have used, and we
24  wrote that down in the original reports back in 1993
25  for primarily that purpose, just to communicate what
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 1  others have said about boat depths.
 2      Q.    And Hyra talks about a 6-inch --
 3      A.    Boat draws.
 4      Q.    Hyra talks about a 6-inch standard for
 5  canoes; do you recall that?
 6      A.    Yes.
 7      Q.    As we'll get to later, were there any depths
 8  that you found, based on the cross sections and the
 9  flows that we'll talk about for median daily depths,
10  that were 6 inches?
11      A.    Not on the Salt River, no.
12      Q.    Okay.  Was there anything that was below a
13  foot?
14      A.    Not at the range of the conditions that you
15  just talked about, no.
16      Q.    So we're not talking about using 6 inches for
17  our standard?
18      A.    That's correct.
19            So what are the factors of the draw versus
20  the operating depth.  We heard a lot of discussion
21  about that.  And my reading of Hyra says that the way
22  they're talking about draw is they were looking at the
23  operation of a boat on such a river.  They were not
24  talking about simple flat water conditions.  And that's
25  consistent with my own experience.
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 1            So what are the factors?  You do have this
 2  plunging effect or forward acceleration.  I've heard it
 3  called different things in different cases, and it can
 4  be a factor of the boat length.  So the longer your
 5  boat, if it's a rigid boat, you're going to see more of
 6  that plunging factor.
 7            Boat design may have some impact in it as
 8  well.  Some boats are designed with what's called
 9  rocker.  Some boats are flexible, they're nonrigid,
10  and so you get down to the bottom of a rapid and the
11  boat is better able to avoid plunging deeper into the
12  water.
13            Some boats are designed with the bows flared
14  to push off waves and to kind of part the water to
15  minimize the amount of overflow.  Other boats are
16  designed with decks so that the deck could be
17  temporarily submerged and not take on water.
18            It's also a function of the boat
19  maneuverability.  So if you're, by virtue of the design
20  of a boat, like a sweep scow might be, where you don't
21  have a lot of turning ability, you might experience
22  more of that plunging effect than if you have a highly
23  maneuverable smaller boat.  You may be able to steer
24  out of that and approach the bottom of the rapid
25  differently.
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 1            The slope of the rapid itself is also a
 2  factor.  So if there's a great difference between --
 3  and I'm using my hands here. -- the slope of the rapid
 4  in the flat pool below, the steeper the rapid, the more
 5  likely you are to plunge deeper at the bottom.
 6            I believe there was some discussion saying
 7  that, well, that plunging effect would cause you to
 8  T-bone the boat on the bottom of the river, at the
 9  bottom of the rapid, because you would plunge beneath
10  this 6 or 1 foot deep segment.  But the morphology of
11  the pool and riffle system, because of the flow at the
12  bottom of these riffles, it tends to be also deeper
13  there.  So it's rare that you're going to come to the
14  shallowest part of a cross section at the bottom of the
15  riffle.
16      Q.    So based on the depths that boats that could
17  be used on the Salt require and your understanding of
18  the geomorphology of the river and the size of the
19  boats that are being used, would you expect that
20  operating depths would be significantly more than the
21  draws of the various boats that could be used on the
22  Salt?
23      A.    Not significantly.  I think that there --
24  yeah, there is some plunging effect at the bottom of
25  rapids; but my experience of actually being in a boat,
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 1  a rigid boat, taking it down the river through
 2  Segment 2, through Segment 3, through Segment 5, this
 3  was never an issue in terms of boating.  Never once did
 4  I plunge my boat beneath the water surface because of
 5  this effect.
 6      Q.    Was it an issue for the Edith trip where the
 7  Edith went down Segment 5 and the top of Segment 6?
 8      A.    Not at all; nor for the Klepper, which is
 9  longer and narrower.
10                 MR. SLADE:  And, Mr. Chairman, I'm not
11  sure if we might give Jody a five-minute break.
12                 CHAIRMAN NOBLE:  Who?
13                 Let's take five minutes, because we're
14  quitting at 4:30.
15                 (A recess was taken from 3:56 p.m. to
16  4:01 p.m.)
17                 CHAIRMAN NOBLE:  Mr. Slade?
18                 MR. SLADE:  Ready.
19                 CHAIRMAN NOBLE:  Mr. Fuller?
20                 THE WITNESS:  I'm ready.
21                 CHAIRMAN NOBLE:  Let the games begin.
22  BY MR. SLADE:
23      Q.    Jon, I think we're on Slide 70 or you were
24  concluding that slide.
25      A.    I don't think I have any more to say about
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 1  that.
 2      Q.    Okay.
 3      A.    Basically, I did not find plunging to be a
 4  factor for any of the segments of the Salt River that I
 5  have personally boated and certainly wasn't described
 6  in any of the historical accounts.
 7            So getting back to the question that the
 8  Court wants to know, the Supreme Court wants to know,
 9  is, do modern boats allow boating in segments that
10  could not be boated by historic boats.
11            So no is the simple answer.
12            The segments in which people boated in the
13  past were Segments 1 through 6.  What kinds of boats
14  they used?  Small, low draft boats, primarily wooden,
15  homemade.  What times of year do they boat?  They
16  boated all year.  And that's very similar to what we
17  see today.
18            Historical boats were used then.  Modern
19  boats are used now.  The modern boat materials make it
20  somewhat easier, so you can be a little less skilled
21  and a little more careless on the river and not have
22  problems that you could in the past, so you need
23  less boating and repair skills today.  But the same
24  reaches are boated then as are now, in similar types of
25  boats.
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 1            But that's not all we can learn from modern
 2  boating.  I think it's important.  One is that modern
 3  boats get us to the place so we can see what the river
 4  actually looks like.  It's particularly important in
 5  Segments 2 and 3, where I would say that we all agree
 6  that the river's in substantially the same condition,
 7  until you get to the backwater of Roosevelt, of course.
 8  So you can look at the river and say, well, this is
 9  what it's like; this is what the experience of being on
10  this river is like.
11            When it comes to answering the question of
12  what are the typical depths of the river, what are the
13  typical widths, is the river wide enough, is the river
14  deep enough, the fact that you can take a modern boat
15  out there and look at these things gives you the
16  opportunity to observe firsthand, rather than relying
17  on looking at an aerial photograph or reading what
18  someone else might have said on a website describing
19  their experience.
20            You can also learn what the difference
21  between high water conditions are on the river and low
22  water conditions.  So a lot of the river guides, for
23  instance, are -- the current river guides that are out
24  there are written from the perspective of somebody
25  trying to take a whitewater raft down at higher flow
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 1  conditions, rather than manual low water conditions.
 2            Going out at low water helps you look at
 3  where the obstacles are.  I think Dr. Mussetter, in his
 4  redirect this morning, made that observation about
 5  being on Segment 5 at 8 cfs allowed him to look at the
 6  river kind of underneath the river, if you will, and
 7  there's certainly some value at that, more so in
 8  looking at the river at normal low conditions than in
 9  abnormal low condition.
10      Q.    And, Jon, I believe you testified earlier
11  that most of the trips you found actually occurred at
12  the low flow?
13      A.    I would say a greater number of trips
14  occurred in the months of typically low flow.
15      Q.    June was the most common month?
16      A.    Correct.
17      Q.    So it would be important to see the river at
18  June, as opposed to just looking at what the river
19  guides say for rafting in February, March and April?
20      A.    Yeah, for Segments 2 and 3.  We don't have
21  much in the way of guides for other segments.
22            You also get a chance to look at the nature
23  of things that might be considered obstacles.  So
24  there's been a lot of discussion that riffles are an
25  obstacle to boating.  Well, the boaters would tell you
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 1  otherwise; that they're not.  That when you're on them,
 2  it's clear where the flow channels are, where you
 3  should go, what you should avoid.  Even first time down
 4  at low water, getting around them is straightforward.
 5            Similarly, we know that sand bars are not any
 6  kind of an obstacle that prevents any kind of boating,
 7  and you see what the nature of those bars might be,
 8  whether they're sand or gravel or cobble bars.  And in
 9  no case have I heard any boaters complaining, saying,
10  "Well, this river is so braided I just didn't know
11  which way to go" or one of the braid -- all of the
12  braids were too shallow.
13            The answer to your question is, I think we've
14  heard some testimony saying, well, if the river splits
15  in two, that means it's half as deep in both
16  directions, right?  And that's simply not the case on
17  the river.  In some cases the narrow thread that splits
18  off is the deep one.  In other cases, it's not.  But in
19  no case is it unclear about which way to go when you
20  come up to a split in the river.
21            Again, it gives you information about the
22  nature of the things like beaver dams.  Are there
23  beaver dams on Segments 1, 2 and 3?  None that I've
24  seen.  2 and 3, I've boated through there.  I've never
25  once talked to a boater or read a guide where somebody
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 1  said you better watch out for beaver dams on Segments 2
 2  and 3.  You don't see any on Segment 5, and the only
 3  place you see them in Segment 6 is down in the
 4  effluent-dominated reaches, where the river is in a
 5  substantively different condition, both from a flood
 6  perspective and from a normal low flow perspective in
 7  the size of the channel.  But it gives you a chance to
 8  look at those things and have firsthand knowledge of
 9  what this river is actually like from the seat of a
10  boat.
11      Q.    So, Jon, you've found over your 20 years of
12  going down these rivers that there's a difference
13  between theory about what the river might look like or
14  how much water would be in a braid versus the reality
15  of what the river actually does look like when you're
16  in a boat?
17      A.    Yes.
18      Q.    And that difference is important for your
19  assessment of navigability?
20      A.    I think if you haven't seen the river, all of
21  the river, you have no business rendering an opinion
22  about what it looks like.  And I would suggest that the
23  best way to determine whether a river is navigable is
24  to sit in a boat and go down there and take a look at
25  it.
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 1            I liken it to my wife was a teacher.  One of
 2  her former students is a professional NASCAR driver,
 3  and he was out at PIR and offered us a chance to ride,
 4  and now he teaches stock car driving or I forget what
 5  the kind of cars that they do, but he offered us a
 6  chance to go ride in it.
 7            And I've seen races on TV.  I've seen
 8  pictures of races.  I've heard descriptions of races.
 9  I tell you, it's a whole lot different sitting in just
10  the passenger seat, going around at 150 miles an hour
11  into the dark side of PIR than it looks like on TV.
12  It's a very different experience, and I can only
13  imagine that sitting in the driver's seat would be a
14  much different experience as well.
15            The same kind of thing.  Reading about what
16  it looks like, what it's like to boat a river is very
17  different than boating the river.
18            That concludes my discussion of modern
19  boating versus historical boating, and this is just a
20  lovely picture to give us pause and take a deep breath
21  and remember that life is beautiful.
22            I want to transition now into the hydrology,
23  and I'm trying to answer the question of what are the
24  right flow rates to think about and when looking at the
25  Salt River.  And to that end, I wrote a paper that I
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 1  think has been disclosed of Salt River rebuttal
 2  hydrology, I think it was called.  I don't know what
 3  exhibit number you placed on that.
 4      Q.    Let's pause there so we can get that in the
 5  record.
 6            The Salt River rebuttal hydrology that you
 7  wrote is in evidence as 6053 Part 396.
 8      A.    My objective in writing that was to flesh out
 9  in more detail for the technical experts what I was
10  thinking, how I got to where I got to, hopefully so
11  that we could spend a little less time talking about it
12  here and give everyone a little more chance to digest
13  that before I just started speaking about it.
14      Q.    So you've disclosed everything, all the
15  explanation regarding what you're going to talk about
16  in your PowerPoint about hydrology, all that
17  explanation is in your more comprehensive hydrology
18  discussion that we just cited?
19      A.    That's how I would characterize it, and my
20  anticipation is that there's going to be some
21  information that others will ask for that --
22                 MR. ROJAS:  Mr. Slade, you mentioned
23  Exhibit 6053.  Did you mean CO53?
24                 MR. SLADE:  I did.
25                 MR. ROJAS:  Okay.  We got alarmed.  We
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 1  don't have any exhibits that have four digits.
 2                 MR. SLADE:  So we're not in the 6,000's
 3  yet?
 4                 DIRECTOR MEHNERT:  We're getting close.
 5                 MR. SLADE:  Okay.
 6                 MR. ROJAS:  Thank you.
 7  BY MR. SLADE:
 8      Q.    C053 Part 396.
 9      A.    So hopefully I'm going to say a little less
10  than I would have otherwise, by virtue of having put
11  out that written document, and will take questions as
12  they come, either from you or from others.
13            So there are lots of different ways to talk
14  about what are the right flow rates for the Salt River
15  or any other river.  People report discharges or
16  characterize a river using the average annual flow, the
17  median annual flow, the median daily flow.  There's
18  seasonal fluctuations, monthly fluctuations, median
19  daily discharge.  There are discharges that are
20  published -- flow rates that are published by the
21  USGS.  There's the raw data that are now available
22  from the USGS websites, and there are reconstructed
23  values.  Mr. Burtell spent a considerable time working
24  in that particular area and offered some opinions on
25  that.
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 1            And what I'm trying to do is to bring that
 2  all together and to look at the differences between
 3  what various people said, and I guess my objective is
 4  to have kind of a kumbaya moment and say I think we can
 5  all agree to this.
 6      Q.    And, Jon, stepping back, what is the purpose
 7  of looking at the hydrology?
 8      A.    It speaks most directly to understanding two
 9  things, mostly.  One is understanding the nature of
10  what would have been the flow conditions during
11  historic boat trips, to the extent that those data are
12  available; and the other is for beginning to answer the
13  susceptibility question.
14            So in order to determine if a river is
15  susceptible, you need to know the flow rate, so that
16  you can know what a depth might have been.  So that's
17  part of the answer to the susceptibility question.  So
18  it's on our way to the question of depth, as well as
19  seasonality, in terms of when, what part of the year,
20  would specific depths and conditions exist versus other
21  parts of the year.
22      Q.    And are you performing this hydrology
23  reconstruction consistent with your understanding of
24  the Winkleman case?
25      A.    Yes.  I'm trying to determine what the flow
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 1  rates were for the ordinary and natural condition of
 2  the river.
 3      Q.    Okay.
 4      A.    And I've listened to a lot of testimony on
 5  the subject of hydrology, and I think I've picked out
 6  what are what I believe to be consensus positions that
 7  will help enable ANSAC in their stated task.
 8            And I sympathize with your frustration in
 9  listening to hydrologists talk about different flow
10  rates and all these averages of averages and averages
11  of medians and all these different ways of talking
12  about flows.  And I would say that all of them are
13  legitimate ways of describing rivers, depending on your
14  purpose, depending on your need.  And I would echo
15  Mr. Twain here when he says, you know, "Lies, damnable
16  lies and statistics," in terms of the kinds of lies.
17            So it gets frustrating.  You see statistics
18  that can be used in all sorts of ways.  And I've tried
19  to boil it down to the simplest and most obvious ways
20  of looking at the river here.
21            And that was intended to be lighthearted, and
22  apparently didn't quite achieve its goal.
23                 CHAIRMAN NOBLE:  So taken.
24                 THE WITNESS:  All right.
25                 Slide 75, moving right along here, a
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 1  couple of miscellaneous rebuttal items here.
 2  BY MR. SLADE:
 3      Q.    This is Slide 76 now?
 4      A.    It is.
 5            The upper watershed does not produce all of
 6  the runoff.  So that is incorrect to state that.  It
 7  does produce the majority, particularly of the
 8  baseflow, but there is runoff that comes from below
 9  where the gages are, and the lowest gage currently is
10  at Roosevelt upstream of the reservoir and Tonto Creek
11  upstream of the reservoir.
12            It's true that a lot of the runoff does
13  come from that upper watershed, but not all of it.
14  and we'll talk about that in a little more detail.
15  There's about a thousand square miles of drainage area
16  or about 15 percent of the total drainage area below
17  the Tonto and Roosevelt gages and above Stewart
18  Mountain Dam.
19            The Salt River is not erratic and
20  unpredictable.  The fact that we are able to describe
21  the river and you see trends by season and are able to
22  talk about things like the median daily discharge or
23  the average annual discharge or the average monthly or
24  the minimum monthly tells us that there are data with
25  which to predict the river flow.
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 1            Is there an element of uncertainty?  Yes.
 2  The science of hydrology is all about understanding the
 3  uncertainty.  That is not to say that it is
 4  unpredictable.  And the whole point of looking at
 5  statistics like the flow duration and the 10 percent,
 6  the 90 percent flow rate or the seasonal fluctuation is
 7  to characterize whatever uncertainty there is, within
 8  bounds, and we can tell you that you're 90 percent
 9  certain that the river is going to be within this range
10  as described in the statistics that we gave you.
11            Furthermore, there is no scientific evidence
12  that the Salt River ordinarily dried up in its natural
13  condition, and we'll go back to that point in a little
14  bit more.
15            I also heard characterized that baseflow
16  means the water that is rising out of the subsurface at
17  one point.  While it is true that the baseflow is the
18  river -- is the mono flow in the river that is arising
19  out of the subsurface, it does not exclude water that
20  has risen out of the subsurface at a point above.
21            So to say, for instance, 86 cfs is the amount
22  flowing out of the subsurface in Segment 6b, like
23  Mr. Gookin did, is to ignore the contributions of
24  baseflow from upstream points.  So the baseflow is
25  considerably higher if you use the common definition of
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 1  baseflow, which includes the amount of water that's
 2  normally in the river.
 3      Q.    So would you disagree then with Mr. Gookin's
 4  86 cfs as the baseflow at just above where the Salt
 5  comes into the Gila?
 6      A.    He may be correct in saying that's the amount
 7  of flow that he believes is coming out of the surface
 8  at the lower part of 6b.  I did not dissect his
 9  calculation to determine that.  There's no evidence
10  that that is the minimum flow rate in the Salt River at
11  6b, and there is much evidence that contradicts that;
12  that it's a much higher flow rate.
13      Q.    So it's your understanding that Mr. Gookin
14  did not account for the baseflow that would have been
15  occurring above that 86 cfs, that would have
16  contributed to that 86 cfs?
17      A.    Well, it's, admittedly, difficult to
18  understand exactly what he was saying.  I took him to
19  understand -- to say that he was only computing the
20  amount that was arising from the subsurface at the
21  lower end of Segment 6b.
22            High flow does not equal flood.  I'll leave
23  the statement at that, and we're going to come back to
24  that.  And I parse these out more in the written
25  document that I provided.
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 1            Mr. Burtell said on several occasions that he
 2  believed his reconstructions to be very conservative
 3  upper limit estimates.  I understand that that's how
 4  he's viewing them.  I think there are several elements
 5  that I describe in my written report that indicate that
 6  may not be the case, and I'll touch on some of those in
 7  a little bit.
 8            There is certainly no evidence that the Salt
 9  River loses 200 cfs between Tempe Butte and the Gila
10  River confluence or just upstream of Tempe Butte and
11  the Gila River confluence and that there's a historic
12  channel that's capable of conveying more water than the
13  existing surface channel.
14      Q.    Jon, does that refer to Mr. Gookin's report
15  and testimony where he stated that at the Verde-Salt
16  confluence, below there it would be about 791 cfs, and
17  then downstream the median in Segment 6b would have
18  been 581 cfs?
19      A.    That's my understanding, yes.
20      Q.    And you're not sure -- you haven't seen
21  anything that says there would be a 200 cfs loss along
22  that reach?
23      A.    No.
24      Q.    Okay.
25      A.    Other than Mr. Gookin's slide.
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 1            So seasonal high flow, the fact that we have
 2  wintertime discharges that are above the discharges
 3  typically experienced in June or July does not mean
 4  that those are floods.  They're just normal
 5  fluctuations, just like many rivers have normal
 6  fluctuations in response to fluctuating seasonal
 7  climate.
 8            And this is the slide, Slide 22 in
 9  Mr. Gookin's presentation, that I find no evidence
10  supporting this theory.  There is a commonly-held
11  hypothesis that the Salt River at one time flowed south
12  of South Mountain and that there is an area of higher
13  permeability beneath the surface that is coincident
14  with the location of where that channel may have been.
15  But I found no evidence and no published record that
16  suggests that that now-buried, filled in with sediment
17  channel, which no longer exists as a surface
18  expression, is capable of conveying more water than the
19  open channel of the Salt River as it exists today.
20            This next slide, Slide 78, we spent some time
21  talking about here, and my understanding of what
22  Mr. Burtell testified is a little different than the
23  evidence that I see on this chart right here.
24            This chart, the base part of this chart,
25  comes from a publication by Meko and Katie Hirschboeck
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 1  from the University of Arizona.  And they were doing
 2  tree ring studies, and from the tree ring studies they
 3  calibrated using modern gage records and they projected
 4  backwards from tree ring widths to suggest what the
 5  average annual flow rates were.  So each of these blue
 6  dots are their projected average annual flow rates for
 7  the Salt River.
 8            The purple line is a running average, a
 9  5-year running average of those blue dots.  So it's
10  giving you the trend and the fluctuation of average
11  annual discharge.
12            There was some discussion of what the median
13  of these data sets are.  The median of this data set is
14  the line where half the points are higher and half the
15  points are lower.  You can count the dots yourself, and
16  you realize that it's going to be somewhere in the
17  neighborhood of 750,000 acre-feet per year.
18            Mr. Burtell was suggesting that the long-term
19  median discharge of the Salt River is down near 200,000
20  or 300,000 acre-feet per year, and this is where we
21  start to -- terminology becomes important.
22            So I believe what he was trying to say was
23  that his estimate, based on the flow period that he
24  considered from late 1800s to 1940, I believe it was,
25  or 1939, the median daily discharge from that period is
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 1  down in the 200 to 300,000 range.  I think he said
 2  both, and I'm not sure which he meant.  The median --
 3  and that may be true for the period that he considered;
 4  but the data on this chart are average annual flow
 5  rates, and the median of those is significantly higher.
 6            When you're trying to use this chart to
 7  determine whether a period is a high flow period or a
 8  low flow period compared to the long-term record, it's
 9  best to use the data set that was used to develop the
10  original chart.  The original chart says that it's
11  average annual flows and the running average computed
12  from those, not median daily discharge.
13            So to throw that different descriptor onto
14  this chart, it becomes an apples and oranges
15  difference, and it creates some confusion; the same
16  kind of confusion I created when I did the same kind of
17  mixing of those data sets in one of my tables and was
18  questioned about it at great length during the
19  cross-examination.
20            So the point here is that we look at these
21  periods from which Mr. Burtell did his flow
22  reconstruction or started his flow reconstruction, and
23  we look at the periods and determine, well, were they
24  periods of below-average flow or above-average flow.
25  It's important to compare averages to averages, not
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 1  medians to averages.  The fact that the median is below
 2  the running average of the average annual flow is not
 3  the right way to look at it.
 4            Move to Slide 79.
 5      Q.    And, Jon, this is your Slide 79, and this
 6  slide has been submitted as a correction, and that is
 7  Evidence Item Number C055 Part 398, and this is
 8  Slide 79 of that correction that you're seeing here.
 9      A.    You're looking at the corrected version, and
10  the correction there is that the terminology in the
11  brown box right here, the long-term median annual.  So
12  it's the median of the annual values there.  And I had
13  previous lines on this thing and I moved the wrong box
14  and kept it, and I noticed it yesterday when I was
15  reviewing my slides and made the correction.
16            So what I'm doing here is, this is basically
17  a blowup of the period from about 1899 to 1940, and
18  it's the same information we saw in the previous slide.
19  It's just I'm looking at the lower right-hand corner,
20  and I've added three boxes there that describe the time
21  periods for which historic gage data were available
22  that Mr. Burtell was able to use to do his flow
23  reconstruction.
24            And Mr. Burtell and Mr. Slade had a long
25  discussion in their cross-examination of these time
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 1  periods and whether they were representative or whether
 2  they were below average or not below average.
 3            So what I've put on here, the orange dashed
 4  line is the long-term median annual flow based on the
 5  data set.  So that's the median of the average annual
 6  flows.  And now I'm looking at where this running
 7  average plots out relative to that flat orange dashed
 8  line.  And we see, for instance, when we look -- let's
 9  look at the area outlined in black here.  That's for
10  the Salt River at Chrysotile, where data were available
11  from 1924 to 1940.  And you can see that running
12  average, and, indeed, a lot of the points here plot out
13  below this long-term median annual one.  So that's
14  generally a below average period of time.  So the flows
15  in that time period are below average, so we're going
16  to underpredict the long-term record if we just base it
17  on that.
18            If we look at this gage for the Salt River
19  near Roosevelt, the data there were available from
20  1913 to 1939, and we see a contrast in the early part
21  of the record, seems to be above average, and the
22  lower part below average.  So a little better
23  representative when considered as a whole over the
24  long-term median than compared to the data set for the
25  Chrysotile gage.
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 1            If we look at the Salt River at Roosevelt,
 2  that's the dam, where the dam is located, and the gage
 3  existed until the dam was built.  That data set starts
 4  in 1889 and finishes up in 1908.  And it's also
 5  important to note that there are some significant gaps
 6  in that record as well, in terms of what data were
 7  actually available.  But, again, you see most of the
 8  years of record, if you look at the 5-year running
 9  average, more than half of them are below average.  So
10  this one is going to weight out at slightly less than
11  below average.  So he's using, in his reconstruction,
12  somewhat drier periods.
13      Q.    What's the significance of that, Jon?
14      A.    That means he's going to tend to underpredict
15  the flow rate over the long term.
16      Q.    Okay.  And is that why you stated earlier,
17  on one of your previous slides, that you don't
18  necessarily agree that his reconstructions are
19  conservative?
20      A.    Yes.  And there are other reasons, and I
21  mention those in the written report.  So there are
22  reasons to suspect that perhaps his reconstruction is
23  not as conservative as perhaps it was depicted.
24            Having said that, though, I'm willing to
25  concede and say his reconstruction is worth using.  I
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 1  think it's reasonably representative of the conditions
 2  of the Upper Salt, and it's worth using and I have
 3  adopted it in what I'm presenting today.
 4      Q.    So in that sense, you would be using
 5  conservatively low numbers for the sake of proving
 6  navigability?
 7      A.    I wouldn't necessarily characterize them
 8  that way either.  I would say that they're perhaps
 9  not as conservative as Mr. Burtell was suggesting,
10  but neither am I trying to say that they're
11  underestimating it significantly.  I would say by
12  adopting them, I'm saying I'm willing to live with
13  those numbers.
14            There are some areas of consensus.
15      Q.    And you're on Slide 80?
16      A.    I'm on Slide 80 now.
17            And that is that the Salt River is perennial.
18  I think we all agree on that.  The data show that
19  clearly.
20            There are ordinary seasonal fluctuations
21  that occurs generally in winter to late spring.  It
22  migrates a little bit as you move in the downstream
23  direction.
24            That the flow rates, no matter what
25  descriptor you're looking at, they increase in the
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 1  downstream direction.  They increase slightly less as
 2  you get into Segment 6 than, say, the comparison from
 3  1 to 2.  And that there is some losses within
 4  Segment 6, so that there's some water loss to the
 5  ground -- some surface water loss to groundwater, some
 6  of which returns at Tempe Butte, and then there's some
 7  loss after that.  I think we all have consensus on
 8  that.
 9            We all have consensus that the Salt River
10  provides a greater flow volume in the Gila River
11  confluence than the Gila River does.
12            I think everyone is using the USGS data as
13  their default go-to source of data.  I think we agree
14  that those measured data are the best available.
15            And I think we all agree that the impact that
16  involved humans on flow in the Salt River is to make it
17  less.  The natural condition, we all agree, had higher
18  flow rates.
19                 MR. SLADE:  Mr. Chairman, this would be
20  a good opportunity for a break, unless you want to keep
21  going.
22                 CHAIRMAN NOBLE:  My thoughts, exactly,
23  Mr. Slade.
24                 MR. SLADE:  Okay.
25                 CHAIRMAN NOBLE:  We'll convene again at
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 1  9:00 a.m. in the morning.
 2                 (The proceedings adjourned at 4:30 p.m.)
 3
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    COUNTY OF MARICOPA  )
 2
 3            BE IT KNOWN that the foregoing proceedings
    were taken before me; that the foregoing pages are
 4  a full, true, and accurate record of the proceedings,
    all done to the best of my skill and ability; that
 5  the proceedings were taken down by me in shorthand
    and thereafter reduced to print under my direction.
 6
              I CERTIFY that I am in no way related to
 7  any of the parties hereto, nor am I in any way
    interested in the outcome hereof.
 8
              I CERTIFY that I have complied with the
 9  ethical obligations set forth in ACJA 7-206(F)(3)
    and ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at
10  Phoenix, Arizona, this 1st day of June, 2016.
11
12
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                       Certified Reporter
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15
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