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 1      CHAIRMAN NOBLE: Good morning.  We
 2  welcome you to the 149th hearing before the Arizona
 3  Navigable Streams Adjudication Commission.  We are in
 4  the 23rd day of the hearing on the Salt River.  We are
 5  glad you all showed up so that we don't have to end
 6  early.
 7      Mr. Mehnert.
 8      DIRECTOR MEHNERT: Commissioner Allen?
 9      COMMISSIONER ALLEN: Present.
10      DIRECTOR MEHNERT: Commissioner Henness?
11      COMMISSIONER HENNESS: Present.
12      DIRECTOR MEHNERT: Commissioner Horton
13  is still out ill, and he will not be here today.
14      Chairman Noble?
15      CHAIRMAN NOBLE: I am here.
16      DIRECTOR MEHNERT: We have a quorum, and
17  our attorney, Matt Rojas, is here also.
18      CHAIRMAN NOBLE: Mr. Slade, I believe
19  you're still on direct in rebuttal.  Please proceed.
20  
21      REBUTTAL DIRECT EXAMINATION (CONTINUED)
22      BY MR. SLADE: 
23  Q.   Thank you, Mr. Chairman.  Good morning,
24    Commissioners.  Good morning, Jon.
25  A.   Good morning.
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 1  Q.   Just have a few questions, probably no longer
 2    than 15 minutes.
 3        MR. SLADE: But before I get to those
 4    questions, Mr. Chairman, I just want to make sure the
 5    record is clear about the information that was provided
 6    to the Commission yesterday about Native American
 7    accounts.  The packet that was provided has evidence
 8    numbers.  All of those pieces of evidence have been
 9    submitted in the record previously.  The parties were
10    given all of those piece of evidence yesterday as well.
11        BY MR. SLADE: 
12  Q.   Jon, we were talking about the Graf article
13    before we left off.  That's C042 Part 366.
14  A.   Okay.
15  Q.   And do you recall Dr. Mussetter testifying on
16    his redirect that nothing in Graf contradicted his
17    testimony and his report?
18  A.   Yes.  Essentially, yes.
19  Q.   Okay.  Can we turn to Page 127 in that
20    exhibit?
21  A.   Okay.
22  Q.   Okay.  And I'll read the first full
23    paragraph.
24        "The channel might be characterized as
25    braided, but it lacks the numerous subchannels of
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 1    nearly equal magnitude found in some braided streams in
 2    glacial or semi-arid regions.  The banks of the
 3    high-flow channel are poorly defined and are
 4    appropriately 152 meters to 1,524 meters apart.  Within
 5    these limits is a well-defined low-flow, invert, or
 6    main-flow channel."
 7        And I'll pause there.  Is it your
 8    understanding that that statement talks about a main
 9    channel within a braided flood channel?
10  A.   Yes, it does.
11  Q.   Okay.  And is that different than what
12    Dr. Mussetter said, or is that similar?
13  A.   He may have said both things, but there are
14    parts of his testimony where he describes the river as
15    braided, and I think Graf does an excellent job here of
16    distinguishing between the river as a whole in the main
17    or what we would call the boating channel, which is
18    dominantly a single thread.
19  Q.   Okay.  And I'll continue reading.
20        "This main-flow channel has banks from 1 to
21    8 meters high and a width ranging from 66 to 328
22    meters.  The main-flow channel is usually filled by
23    flows that have a return interval under natural
24    conditions of about 5 years.  Channel materials range
25    from coarse sand to very large cobbles and a few
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 1    boulders with medium diameters of .6 meters or greater.
 2    Although the channel has changed somewhat over the past
 3    century, it has not behaved like the nearby Gila River
 4    as described by Burkham."
 5        Did I read that correctly?
 6  A.   You did.
 7  Q.   And do you recall in Dr. Mussetter's
 8    PowerPoint that he presented, that he had slides that
 9    referred to the Gila River and he compared the Gila
10    River to the Salt?
11  A.   Yes.  Specifically, he was relying on
12    Burkham's descriptions of the flood response of the
13    Gila.
14  Q.   Okay.
15  A.   And this would be in direct contradiction to
16    that.
17  Q.   Okay.  Were there any other parts of this
18    exhibit that you needed to discuss related to
19    opponents' testimony?
20  A.   I think we discussed them yesterday.
21  Q.   Okay.  Do you recall during the Verde hearing
22    that there was a discussion about Mr. Burtell citing to
23    the Washington study regarding navigability?
24  A.   I do.
25  Q.   Okay.  And do you remember if Mr. Burtell
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 1    included that same study in his Salt River report?
 2  A.   I believe that's correct, yes.
 3  Q.   Okay.  Can you explain for the Commission
 4    again and for the record why it's important to use that
 5    study for Washington and not necessarily apply it to
 6    Arizona?
 7  A.   Well, it was developed by the U.S. Geological
 8    Survey, Chris Magirl, and maybe Olson is the coauthor,
 9    and they developed it specifically for the State of
10    Washington using the characteristics of the rivers
11    there.  So they developed their own screening process.
12        I think it's important to remember that in
13    some of these 149 hearings, ANSAC has heard our own
14    screening process that was developed specifically for
15    Arizona to screen out rivers of more characteristics of
16    navigability and less and none.  And I point out for
17    the record that the Salt River has always, no matter
18    what process we used, ended up at the high end of that
19    list of the screening process that was developed
20    specifically.
21        Some other facts in there is that it's not
22    correct to say that rivers that have depths that are
23    less than 2 feet or 3 feet were nonnavigable in the
24    Washington study.  It just said that they had less
25    likelihood.
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 1        In talking to Chris Magirl about the study,
 2    he also said that he was not aware that it had ever
 3    been applied in a court setting or tested under a
 4    Federal Court navigability case.  So, actually, it
 5    hasn't been proven to be diagnostic in the state of
 6    Washington either.
 7  Q.   Do you recall, when they calculated the
 8    depths for which navigability may or may not be
 9    applicable, did they use mean flows or median flows?
10  A.   They were using the mean annual flow.
11  Q.   Okay.  And, generally, when you talked about
12    depths for the Salt, what type of flow were you using?
13  A.   Well, we were looking at -- well, the stuff
14    we talked about this week was median, median flow and
15    median daily flow.  We also have mean annual flow in
16    our charts, but most of our data was centered around
17    the medians.
18  Q.   So if you just looked at the Washington study
19    and applied it to depths of median flow for the Salt,
20    you would be comparing apples to oranges; is that
21    right?
22  A.   Generally, when you're trying to apply
23    somebody's method, you should use the same units that
24    they're using.  You would use mean annual, I guess, if
25    you were attempting to extrapolate the Washington study
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 1    outside of the state of Washington.
 2  Q.   We heard a little testimony from Dr. August
 3    about the Spanish and their exploration, and we talked
 4    a little bit about that yesterday with the map from
 5    Francisco Kino.  Is it your understanding, based upon
 6    the historic research that's in the Land Department
 7    reports that were done by the historians, that the
 8    information gathered from some of the Spanish explorers
 9    is helpful or not helpful for purposes of navigability?
10  A.   I think it should be considered, sure.
11  Q.   Okay.  Did the Spanish, based on the
12    historical research that was done, come upon the Salt
13    beyond the Phoenix area?
14  A.   My recollection is that it's -- some people
15    have suggested that they crossed the Salt, but
16    certainly not the Lower Salt, was my recollection.  And
17    I think they generally bypassed the Salt and went
18    either east or west of it.  That's my recollection.
19        Although, I do recall that Kino, if you're
20    lumping him into there, I believe we heard testimony
21    that he sat on top of the Estrellas and looked out at
22    the Salt.
23  Q.   Okay.  So he would have had a good
24    understanding of who was living there if he was sitting
25    on top of the mountains, potentially?
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 1  A.   Some level of understanding, yeah.
 2  Q.   Okay.  And I believe Dr. August talked about
 3    how he would have expected to see settlements, Spanish
 4    settlements and missions, on the Salt if it had been
 5    navigable.  Do you recall that testimony?
 6  A.   I do.
 7  Q.   Okay.  Are there plenty of missions and
 8    Spanish settlements on nonnavigable rivers or on areas
 9    that don't have rivers at all?
10  A.   Sure.  Yes.
11  Q.   Okay.  And do you recall, in my conversation
12    with Dr. Mussetter, a discussion about a criterion boat
13    that he used on the Mosquito Fork River?
14  A.   Yeah.
15  Q.   And you were also involved as an expert for
16    the State of Alaska in that case, correct?
17  A.   Yes, I was.
18  Q.   Can you talk a little bit about the criterion
19    boat that Dr. Mussetter used?
20  A.   There were a number of crafts that he looked
21    at in his report.  The crafts, my recollection is, were
22    selected by historians, and they gave that information
23    to Dr. Mussetter for his consideration.
24        Most of what I remember from his reports had
25    to do with a poling boat, which is a wooden craft, kind
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 1    of looks like a horse trough, basically.  I believe the
 2    one he focused on most was about 20 feet, a little
 3    under 20 feet long, had a top width of about 4 feet and
 4    sloping slides and a bottom width of maybe 2 and a half
 5    feet.  It had some rocker in it so that it was sloped
 6    up on the bottom at the front of the boat, the bow.
 7    And he looked at various loads in the boat.  I think he
 8    had calculations of a thousand, 2,000 and 3,000 pounds.
 9  Q.   Is it your opinion, based on the work that
10    you've done, that a similar boat could be used on the
11    Salt River?
12  A.   Yes.
13  Q.   Okay.  Do you know why Dr. Mussetter did not
14    consider a criterion boat in this case?
15  A.   I don't.
16        MR. SLADE: Well, Jon, I'm not sure if
17    I'll have any more questions for you after you get
18    asked some questions by opponents, so thank you for
19    your over 20 years of consideration of these rivers.
20        And, Mr. Chairman, those are all the
21    questions I have.
22        CHAIRMAN NOBLE: Thank you.
23        Is there anyone who would like to
24    cross-examine Mr. Fuller?
25        Joe, would you like to be the first?
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 1        MR. SPARKS: Yes.  Sure.  May we have
 2    about four or five minutes to get set up here?
 3        CHAIRMAN NOBLE: Yes.  Let's take a
 4    break for about five minutes.
 5        (A recess was taken from 9:12 a.m. to
 6        9:19 a.m.)
 7        CHAIRMAN NOBLE: Mr. Sparks, are you
 8    ready?
 9        I know you can hear yourself, but you
10    need to put the microphone up there too.
11        MR. SPARKS: Thank you for the
12    opportunity to respond, but I'll refrain from that.
13        Yes.  Yes, Mr. Chairman, I'm ready.
14        CHAIRMAN NOBLE: Okay.
15    
16        REBUTTAL CROSS-EXAMINATION
17        BY MR. SPARKS: 
18  Q.   And, Mr. Fuller, are you ready?
19  A.   I am.
20  Q.   Members of the Commission, Mr. Chairman,
21    ladies and gentlemen, Mr. Fuller.
22        I want to get a few things straightened out
23    in my mind, if not at least for the record.  There's
24    several terms that have been used over a period of time
25    by you in your testimony, and I realize that after a
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 1    number of repetitions, sometimes you might resort to
 2    shorthand, so I need to get them clarified.  One of
 3    them is, what's a small boat?
 4  A.   A small boat would be a boat that is short in
 5    length.  It would be not drawing much.  It would tend
 6    to be maneuverable.  Examples of small boats would be a
 7    canoe.  I would consider the poling boat that we were
 8    just talking about from the last case to be a small
 9    boat.  I would consider the Edith to be a small boat.
10    I would consider some of the ferries that were used to
11    be small boats, depending on their load and design.
12  Q.   Is there a maximum length you would think
13    would be in the category of small boat, and beyond that
14    length it wouldn't be a small boat?
15  A.   Yeah, I don't know of any legal standard that
16    separates, by a measurement, small from large.  Those
17    are the boats that I'm thinking of when I speak of a
18    small boat.
19  Q.   Well, when I'm asking you questions, I'm
20    really not asking for legal standards.  I'm asking for
21    what your particular expertise or opinion would be.
22    I'll let you know if I'm going to ask you for a legal
23    opinion, and the rest of these guys can slap me around
24    for it.
25  A.   My answer stands.
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 1  Q.   And then what would be the maximum, you say
 2    draft, the maximum draft of a small boat?
 3  A.   And, again, there's no definitive number, but
 4    the boats that I'm talking about typically will draft
 5    from a few inches to, at most, fully loaded, 2 feet.
 6  Q.   And then what would be -- I've heard you say
 7    a large boat with a heavy draft or a deep draft.  What
 8    would be the proper term there, heavy draft or deep
 9    draft?
10  A.   Well, either one.  I understand what you're
11    saying there.
12        I would say, in my mind, as I was thinking
13    about deep-draft boats, I would say greater than
14    3 feet.
15  Q.   And a large boat would be something longer
16    than, say, 18 feet?
17  A.   No, I don't think I said -- I would limit
18    myself necessarily to 18 feet.  Certainly the boats
19    that Dr. Newell was talking about would qualify as
20    large boats, where he had boats that were greater than
21    30 feet, in some cases longer than 50 feet.  Those
22    would be large boats.
23  Q.   And then you recall the testimony concerning
24    the kinds of boats that were hauling freight and cargo
25    and people up and down the Colorado River in the
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 1    early pre-Arizona and early Arizona period?  Do you
 2    recall that?
 3  A.   Yes.
 4  Q.   And those boats, among those boats were
 5    steamboats; isn't that correct?
 6  A.   That's correct.
 7  Q.   And you testified several different times,
 8    you made references to the railroad coming to Phoenix.
 9    Do you recall what year the railroad came to Phoenix?
10    I'll start downhill from there.  When the railroad came
11    to Maricopa?
12  A.   I have a number in my head, but I'm going to
13    verify it.  Just give me one moment.
14        I believe it was 1879 when it arrived in
15    Maricopa.
16  Q.   And when you say the railroad came to
17    Phoenix, are you referring generally to when it got to
18    Maricopa or at a later period or a later year, when it
19    came actually to Phoenix?
20  A.   A later year.
21  Q.   And what year did it come to Phoenix?
22  A.   It was 1886.  I've also seen some records
23    that say 1887.
24  Q.   Then the railroad that started at Yuma, did
25    it parallel the Colorado River north to some location
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 1    before it crossed the river?
 2  A.   I don't know if there were any railroad spurs
 3    going north at that time.
 4  Q.   So railroads from, say, Ehrenberg or south of
 5    Yuma, you're not aware of any that existed, say,
 6    between the time that the railroad got to Maricopa and
 7    the railroad got to Phoenix?
 8  A.   I know that there was railroad maps, historic
 9    railroad maps, in the record, and I would have to go
10    back and look at that to verify that.
11  Q.   And then are you aware of any railroad that
12    went from Phoenix to, say, Prescott between, say, the
13    time the railroad first arrived at Phoenix or was
14    constructed to Phoenix and 1911, 1912?
15  A.   Do you think there would be any way you could
16    consolidate that question?  I kind of got lost in
17    there.
18  Q.   Yeah, I don't blame you.  There were several
19    pieces in there.
20        Are you aware of any railroad that went from
21    Prescott to Phoenix, or vice versa, between the time
22    the railroad arrived at Phoenix and 1912?
23  A.   Still got a lot of parts there.  I would say
24    in the first part, if the railroad went to Prescott, it
25    probably came back from Prescott too.  That's kind of
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 1    how railroads work.
 2        But in terms of when that arrived, again, I
 3    would have to go back and look at the railroad map and
 4    look specifically at that.
 5  Q.   Well, is there a railroad that goes there
 6    now, between Prescott and Phoenix?
 7  A.   I would imagine -- there are ways, there were
 8    ways to get to Prescott by rail, sort of circuitous.  I
 9    don't recall a direct route.  I do recall that -- I
10    don't recall a direct route.
11  Q.   The circuitous route, what would be a route
12    that could get you from Phoenix to Prescott by rail
13    today?
14  A.   Today?  I'm not sure I answered that -- I
15    didn't mean to answer it that way.
16        There was a railroad -- I -- hmm.  I don't
17    know if it actually went down to Prescott or not.
18        Yeah, I would need to go back and look at the
19    map.  If you have that exhibit in front of you, I would
20    be happy to answer the question based on that.
21  Q.   No, I have everything I'm asking you in my
22    head.
23  A.   Good.
24  Q.   It's hard to turn the pages, but some people
25    can do it.


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(5) Pages 4902 - 4905







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


Page 4906


 1        And when I said vice versa on that railroad
 2    question, I actually meant either direction.  You
 3    probably got that, right?
 4  A.   I did.
 5  Q.   Okay.  So you really didn't have to answer
 6    that half at a time.  You understand that, right?
 7  A.   I do.
 8  Q.   Okay.  Yesterday, I think it was
 9    Exhibit 39 -- Exhibit 39, do you have that available?
10    And you were talking about some papers.  Slide 39.
11  A.   Okay.
12  Q.   Slide 39.  And would you identify that for
13    the Commission, please?
14  A.   Are you talking about the one about the Logan
15    trip?
16  Q.   Correct.
17  A.   It's the one about the Logan trip.
18  Q.   Okay.  Can you provide the Commission and the
19    record with a little more information than that?  In
20    other words, how would we identify it if we were a
21    stranger listening to that, to this testimony?  How
22    would we know what document we're looking at there?
23  A.   I think we would call it Slide 39.
24  Q.   Is there no other information available for
25    that?
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 1  A.   Well, it's entitled "New Accounts."  The
 2    first bullet says "Logan (Prior to June 1873) Segment 1
 3    through 6."  And the very last line on it says "Carl T.
 4    Hayden, Charles Trumbull Hayden, Pioneer, Arizona
 5    Historical Society, Page 42."
 6        MR. SLADE: And, Joe, I can give you an
 7    evidence number for the specific part, if you would
 8    like that.
 9        MR. SPARKS: Please.
10        MR. SLADE: C053 Part 392, which is an
11    excerpt from Charles Trumbull Hayden, Pioneer.
12        BY MR. SPARKS: 
13  Q.   Okay.  Is it your understanding that Carl
14    Hayden wrote this particular part of Slide 39?
15  A.   Yes.
16  Q.   And when do you think he wrote that?
17  A.   I have a recollection of what the citation
18    was, but if you pull out the actual exhibit, I think it
19    has the cover page in there.  It seems like it was
20    1940s, but I don't recall specifically.  If that's
21    important to you, we can look it up.
22  Q.   Well, I'm thinking it was about 1972, but
23    that's a long way from 1940.
24  A.   This is a good reason then to look it up.
25  Q.   Yeah.
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 1  A.   We'll follow that practice then.
 2  Q.   Would you read that paragraph again?
 3  A.   Which paragraph?
 4  Q.   The paragraph you read yesterday about Logan.
 5  A.   I don't recall reading a paragraph yesterday.
 6    I can read you the bullet that's in front of me.
 7  Q.   Okay.  How about that?
 8  A.   Well, it's a quote that says "...find a way
 9    to float logs to Hayden's ferry via the White and Salt
10    rivers; this route had been previously navigated by
11    Logan, a Scottish carpenter, who determined this was
12    certainly possible," end quote.
13  Q.   Now, on that particular quote, you're quoting
14    from the text of Carl Hayden's book, right?
15  A.   Yes.
16  Q.   Okay.  Is there -- did you look to see what
17    reference the Hayden book made to that reference to
18    Logan?
19  A.   I did notice at the time.  I don't recall as
20    I sit here right now.
21        DIRECTOR MEHNERT: Joe, is this
22    something you're submitting as evidence?
23        MR. SPARKS: Well, I thought it was
24    already in evidence.
25        DIRECTOR MEHNERT: Okay.  That's fine.
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 1        MR. SPARKS: But if it is not, then,
 2    yes, we're submitting it.
 3        MR. SLADE: This is not in evidence in
 4    its form here.
 5        DIRECTOR MEHNERT: Say that again?
 6        MR. SLADE: This is not in evidence in
 7    its form here.  The excerpt that the State Land
 8    Department submitted is different.
 9        CHAIRMAN NOBLE: Is it an excerpt of
10    this document?
11        MR. SLADE: This is an excerpt as well.
12        CHAIRMAN NOBLE: This is an excerpt of
13    something that's in evidence?
14        MR. SLADE: No.
15        MR. ROJAS: They're two different
16    excerpts of a document not in evidence.
17        MR. SLADE: That's right.
18        MS. KOLSRUD: This is the complete
19    chapter of what he put in.
20        CHAIRMAN NOBLE: This is an excerpt of a
21    document that is not in evidence, and you used an
22    excerpt of the same document and put it in evidence?
23        MR. SLADE: Yes.
24        MR. SPARKS: This is the complete
25    chapter from which that excerpt was taken, and so I
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 1    believe it would be Apache Exhibit 29, I think.
 2        Are we squared away, Mr. Chairman?
 3        CHAIRMAN NOBLE: No.
 4        MR. SPARKS: No.
 5        CHAIRMAN NOBLE: We're kind of
 6    well-rounded.
 7        DIRECTOR MEHNERT: What you just handed
 8    me will be C056.
 9        MR. SPARKS: C056.
10        BY MR. SPARKS: 
11  Q.   Mr. Fuller, would you turn to the first page,
12    which I believe is Page 41 of this document?  42.
13  A.   The page numbers have been cut off on this
14    document, so...
15  Q.   Well, then to the first page under the cover
16    page.
17  A.   Okay.
18  Q.   The first paragraph, would you read that out
19    loud, please?
20  A.   Okay.  So the first page after the cover page
21    is the copyright.  Then comes the foreword, and then
22    there's -- are you talking about the page that says "A
23    Sawmill at Hayden's Ferry"?
24  Q.   I guess the trouble I'm having is that we
25    looked for your citation.  We found this page, and it


Page 4911


 1    says at the top "A sawmill at Hayden's Ferry."  Do you
 2    see that one?
 3  A.   I do, yeah.
 4  Q.   Okay.  The first paragraph on that page,
 5    please.
 6  A.   Yeah.  The only -- I'm just clarifying,
 7    because you described it differently, and I want to
 8    make sure I'm at the right place.  So I'm looking at
 9    that paragraph.
10        I'm sorry.  Did you say look at the
11    paragraph?
12  Q.   I asked you to read it.
13  A.   I'm sorry.
14  Q.   I guess I asked you if you would read it, and
15    I haven't heard a yes yet.  Obviously --
16  A.   Yes, I would read it.  Would you like me to
17    start now?
18  Q.   Yes, thank you.
19  A.   Okay.
20        "A Sawmill at Hayden's Ferry.  A highly
21    skilled Scotch carpenter named Logan, who had been
22    employed at Fort Apache, built a stout boat with
23    watertight compartments at each end.  When rain and
24    melting snow caused a spring flood, he and others came
25    down the White and Salt Rivers --" "and three others,"
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 1    sorry, "came down the White and Salt Rivers to Hayden's
 2    Ferry.  Logan was employed by Mr. Hayden, and it was at
 3    his suggestion that the trip referred to in the
 4    following newspaper items was made to determine whether
 5    lumber could be obtained by floating logs down the
 6    river, thereby saving the wagon haul from Prescott.  It
 7    was rough mountain country with very little timber
 8    available near the Salt River Canyon."
 9  Q.   I just want to ask sort of an orientation
10    that's ethnic in origin.
11        What ethnic origin is somebody who's Scotch?
12  A.   Yeah, Scotch is a drink.  Scottish is how the
13    people refer to themselves.
14  Q.   So a Scot might drink Scotch, but a Scot
15    isn't Scotch, right?
16  A.   That's correct.
17  Q.   Okay.  I just wanted to make sure that was in
18    the record, because a branch of our family is not only
19    Scot, but it's the Logan Scots.  And so when my son got
20    married last year about two days from -- the 16th of
21    May, he wore the Logan Tartan to his wedding.  That
22    means the bottom half was missing at the knee.  And I
23    just wanted to make sure that somehow I hadn't
24    forgotten how to speak the old language.
25        In any event, what do we know about Logan?
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 1    Do we know his first or last name?
 2  A.   Well, Logan.
 3  Q.   That's one or the other, huh?
 4  A.   I would assume it to be his last name.
 5  Q.   But it can be a first name, right?
 6  A.   It would be highly unlikely to be his first
 7    name.
 8  Q.   Then I need to tell my kid we've got to take
 9    care of that, because his name is Logan, first name.
10    So we have to figure that out.  We'll figure it out.
11  A.   Well, I would think in a newspaper article,
12    it would be far more common to refer to somebody by
13    their last name, rather than their first name.
14  Q.   Okay.  And then --
15  A.   Unless your name is Prince or Madonna or
16    something like that.
17  Q.   Yeah, I'm with you.
18  A.   And I think Mr. Logan or Logan here reached
19    that star status.
20  Q.   Yeah.  What's a stout boat?
21  A.   A stout boat?  A stout is an adjective that's
22    describing its ruggedness.  It's not a particular kind
23    of boat.
24  Q.   And did you look to see whether there's any
25    references for -- that Carl Hayden used for the
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 1    information in that paragraph?
 2  A.   There's no citation there in that paragraph.
 3  Q.   But what I'm saying, did you look behind this
 4    to see whether there were any references that Carl used
 5    for that particular paragraph?
 6  A.   No.
 7  Q.   And then would you read the second paragraph,
 8    please?
 9  A.   Sure.
10        "Yuma Arizona Sentinel of June 28, 1873,
11    stated that -- quote, Charles T. Hayden left his home
12    at Hayden's Ferry on the 24th ult., in company with his
13    cousin, three Americans and three Mexicans, for the
14    purpose of prospecting along the Salt River for timber
15    suitable to saw into lumber.  The party took 10 or
16    15 days' provisions with them, expecting to be back in
17    15 days at the farthest.  They proceeded to McDowell,
18    as Mr. Hayden had an order from General Crook for an
19    escort...with but eight days' provisions.  They had not
20    been heard from since.  (Prescott Arizona Miner), end
21    quote."
22  Q.   Then there's two more paragraphs that I think
23    place this set of questions in context, the third
24    paragraph down and the fourth paragraph.  Would you
25    read those, please?
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 1  A.   Sure.
 2        The third paragraph begins "The Arizona
 3    Citizen, Tucson, July 26, 1873 -- 'Letter from Fort
 4    McDowell -- . . . A party of men who have been out with
 5    Judge Hayden, looking for timber up the Salt River,
 6    passed here yesterday morning.  They report that while
 7    in camp a few miles above here, a party of Apaches came
 8    near their camp, but as soon as the Apaches discovered
 9    the party, they ran away.'"
10        The next paragraph.  "As a result of this
11    trip, Mr. Hayden decided that logs would lodge in the
12    canyons and could only be floated when the river was in
13    flood, but that at such times it would not be possible
14    to hold them by a boom in the river."
15  Q.   So when you were looking for items that would
16    support navigability, including the floating of logs,
17    did you see this paragraph?
18  A.   Yes.
19  Q.   And you didn't include it in your slide
20    there?
21  A.   I talked about this specifically when I was
22    talking about floating logs.
23  Q.   So you understand that Hayden decided that
24    having examined the river himself, that it just simply
25    wasn't possible?
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 1  A.   Yes, and that was exactly what I said
 2    yesterday.
 3  Q.   And the Logan referred to in the earlier, the
 4    first paragraph, is there any quote from Logan at all
 5    in any of the literature you've seen, including what's
 6    before you now?
 7  A.   Well, yes, there is a Logan that gave -- the
 8    James Logan, who gave us a very detailed description of
 9    his trip with Mr. Burch.
10  Q.   But that, we don't know that's the same
11    Logan, do we?
12  A.   Not -- no, we don't.
13  Q.   Okay.  So let's deal with this Logan.  We
14    know that Carl Hayden said this Logan was a person, and
15    we don't really know where Carl got that information,
16    do we?
17  A.   Well, he says he got it from Logan; but,
18    yeah, other than that, no.
19  Q.   You think Carl got it from Logan --
20  A.   Well, Charles.
21  Q.   -- in 1872?  He wasn't even a bright point in
22    his dad's mind at that time, was he?
23  A.   Then he must have gotten it from his father.
24    Sorry.  You said Carl; I was hearing Charles, so...
25  Q.   So we don't know where Carl Hayden, who wrote
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 1    this book, got that reference to Logan, do we?
 2  A.   Are you suggesting that Carl Hayden's
 3    recollections are unreliable?
 4  Q.   I'm suggesting that you don't know where he
 5    got it; is that correct?
 6  A.   It doesn't say in this article, that's
 7    correct.
 8  Q.   Yeah.  And you don't know where he got it, do
 9    you?
10  A.   Other than -- no, I don't, not specifically.
11  Q.   And you don't know if there's any quotes of
12    that Logan supporting his trip from the White Mountains
13    to Phoenix, do you?
14  A.   Could you repeat the question?
15  Q.   Do you know if there's any direct quotes by a
16    person named Logan of his trip from the White Mountains
17    to Phoenix in a stout boat?
18  A.   Again, a stout boat is not a specific kind of
19    boat.  But, no, I'm not aware of any direct quotes from
20    Mr. Logan describing his trip.
21  Q.   Okay.  Well, how about any boat then, if
22    stout is too specific?
23  A.   I'm not aware of any direct quotes from
24    Mr. Logan describing his trip.
25  Q.   And what year do you think that trip, if it
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 1    was made, what year would that have been?
 2  A.   It just says that he had made an earlier
 3    trip, so as I said yesterday, that's prior to June
 4    1873.
 5  Q.   Do you know when Fort Apache was established?
 6  A.   No, not offhand.  I believe I had that
 7    somewhere in one of the slides at one point or another,
 8    but I don't recall.
 9  Q.   Well, do you know when the Fort, the White
10    Mountain Apache Reservation, was established?
11  A.   No.
12  Q.   I want to now take you to the issue or the
13    location on the river called Quartzite Falls.
14  A.   Okay.
15  Q.   You're familiar with that, correct?
16  A.   I've been there.
17  Q.   And as I recall your testimony, you never
18    took a watercraft from -- in the Upper Salt, what they
19    call Segment 2, over Quartzite Falls before it was
20    rendered into something other than a fall, right?
21  A.   I did not boat it before -- you're talking
22    about the -- when it got dynamited by Mr. Stoner?
23  Q.   Right.
24  A.   So, no, my boating trips were after that
25    time.
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 1  Q.   Yeah.  And did you ever see Quartzite Falls
 2    personally before it was dynamited?
 3  A.   Not in the field, but I've seen video and
 4    pictures, and I've talked to a number of boaters who
 5    were there beforehand.
 6  Q.   And then how tall is Quartzite Falls before
 7    it was dynamited?
 8  A.   It's really not a falls.  It's a rapid.  So
 9    it's a -- there was a pourover there, and my
10    recollection and from the folks that I talked to and
11    the pictures, it would be, at most, 6 feet; but, again,
12    it depends on the flow.  At low flow you would see more
13    of a vertical drop, at higher flows less so.  It's more
14    of a rolling turbulent rapid.
15  Q.   Let's take you back to the time before 1873,
16    when Mr. Hayden, Carl's dad, struck out up the Salt
17    River to look for ways to float timber down the river.
18        Are you aware of any other boat that traveled
19    from the White Mountains in the Upper reaches, either
20    on the Black River or the Salt River, down through
21    Segment 1 or 2, before 1950?
22  A.   Well, there was Mr. Hayden's dugout canoe,
23    and that would have been on the White, potentially into
24    Segment 1 of the Salt.  I doubt it, though.
25  Q.   And that was Mr. Hayden, Carl Hayden's
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 1    father?
 2  A.   It was the Hayden expedition.  He actually
 3    didn't go with the boat.  He left men behind and took
 4    the boat.
 5  Q.   Yeah.  We don't know, actually, where that
 6    dugout canoe was built or from where on any river it
 7    left, do we?
 8  A.   I think within a reasonable degree of
 9    scientific certainty, we do know --
10  Q.   Okay.
11  A.   -- where it started, and we don't know
12    exactly where they finished.
13  Q.   Okay.  So with that reasonable degree of
14    scientific certainty, where did it start?
15  A.   In the White Mountains on the White River.
16  Q.   Where on the White River?
17  A.   Oh, exactly where?  We don't know exactly.
18  Q.   Yeah.  And what do you --
19  A.   But it would be in the area of where the
20    logging would occur, and I would guess it would be in
21    the range of the White Mountain Apache Tribe.  From my
22    experience on the river, probably close to where the
23    town is now.
24  Q.   And what do you cite to for that scientific
25    certainty?
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 1  A.   My understanding of Arizona, of that
 2    particular reach of the river, the physical
 3    characteristics around it.
 4  Q.   Yeah.  No, I'm talking about where that boat
 5    started.
 6  A.   Well, it says he came down the Salt.
 7  Q.   Yeah.  From --
 8  A.   Or the White and the Salt.
 9  Q.   What record --
10  A.   And he was stationed at Fort Apache.
11  Q.   What was stationed at Fort Apache?
12  A.   Mr. Logan was.
13  Q.   The what?
14  A.   Mr. Logan.
15  Q.   No.
16  A.   Well, not stationed.  He was working there.
17  Q.   I think we mixed up two boats here.  We've
18    got a boat that the Scotch guy built, right?  And
19    that's not a dugout, right?
20  A.   That's correct.
21  Q.   Okay.  Now, you're --
22  A.   I'm sorry.  You were asking me about --
23  Q.   -- referring to --
24  A.   -- the Hayden trip, right?
25  Q.   Okay.
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 1  A.   No, exactly where it started, no.
 2  Q.   So, and Hayden, he traveled on down to
 3    San Carlos, went to Fort Grant, and then went on over
 4    to Tucson, right?
 5  A.   Yes.
 6  Q.   Okay.  And so part of his party, so the
 7    history books say, built a dugout.  But we don't know
 8    where they built the dugout, right?
 9  A.   Not exactly, no.
10  Q.   And we don't know what river they floated
11    down, do we?
12  A.   We do.
13  Q.   We know -- do you know that -- they floated
14    down the Salt, correct?
15  A.   It said the White and the Salt, yeah.  We
16    talked about that yesterday.
17  Q.   And what I'm asking you to give us is the
18    reference to the floating on the White River.
19  A.   We did that yesterday, but I'll go look it up
20    again.
21  Q.   Could you pull up your PowerPoint 11, please?
22    Maybe that would help.
23  A.   It's up in front of me.
24  Q.   Do you see the reference to that?
25  A.   Reference to which?
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 1  Q.   The dugout.
 2  A.   I see that it says a canoe here, but -- well,
 3    wait.  So I see a reference to a canoe.  I don't
 4    actually see the word dugout.  But I do recall in the
 5    account that they talked about as a dugout.
 6  Q.   Okay.  Do you see what -- can we read what
 7    that says there on your PowerPoint?
 8  A.   Sure.
 9        Well, the slide is titled -- it's Slide
10    Number 11, "Historical Boating Accounts."
11        The first bullet says "Charles Hayden - Log
12    Floating Experiment."
13        Sub-bullet, "Segment 1, question mark.
14    Probably on the White or Black River."
15        Second bullet, "Initial Reconnaissance
16    (6-14-1873)."
17        Sub-bullet, "Headwaters of the Salt River
18    Trip."
19  Q.   Okay.  That's good enough.
20        And your own reference is probably on the
21    White River, right?
22  A.   Yes.
23  Q.   So you don't know as a certainty that it
24    started on the White River?
25  A.   I talked about this at length yesterday.
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 1    This slide --
 2  Q.   Could you just answer that question?
 3        You say probably.  Is that what --
 4  A.   I am answering that question.
 5  Q.   Is that what you meant, probably?
 6  A.   And I'm explaining.
 7  Q.   Is the answer to that, yes, probably?
 8  A.   The answer is more than, yes, probably.
 9  Q.   So that's a tough one for you?  You just
10    can't answer that question about is, yes, probably,
11    what you said?
12  A.   I was in the process of answering it, and you
13    were in the process of interrupting that answer.  So
14    you can have it either way.
15  Q.   Yeah.  Well, the way I want it is the way I'm
16    asking it.  Will you answer this question yes or no?
17  A.   No, I won't.
18  Q.   Did you say that it is probably where they
19    started?
20  A.   I won't answer that question yes or no.
21  Q.   Okay.
22  A.   Because I don't think I'm obligated to.
23  Q.   Okay, we'll see what -- it doesn't matter to
24    me what you think you're obligated to do.  I'm asking
25    you if you can answer that question.  And the answer
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 1    is, you won't answer that one, right?
 2        THE WITNESS: I'm here to provide
 3    evidence to the Commission, and I'll ask the
 4    Commission, do you prefer a yes/no answer that does not
 5    give you the information you need, or do you prefer a
 6    more elucidating answer?
 7        CHAIRMAN NOBLE: Could we go back over
 8    the slide again?
 9        THE WITNESS: Pardon me?
10        CHAIRMAN NOBLE: Could we go back over
11    the slide again?
12        THE WITNESS: Sure.
13        CHAIRMAN NOBLE: Would you go ahead and
14    read it, that bullet?
15        THE WITNESS: Sure.  It says "Segment 1,
16    question mark.  Probably on the White or Black River."
17        CHAIRMAN NOBLE: Is your testimony right
18    now, Jon, different than that?
19        THE WITNESS: Yes, as I explained
20    yesterday.
21        CHAIRMAN NOBLE: You're changing your
22    testimony from the slide.  You said probably in the
23    slide, and today you're saying, no, it was really on
24    the White?
25        THE WITNESS: This is something that if
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 1    I would just -- we would be done with this discussion
 2    if I was allowed to answer the question.
 3        CHAIRMAN NOBLE: Go ahead.  I'm just
 4    asking you, are you changing your testimony and
 5    saying --
 6        THE WITNESS: I am definitely not
 7    changing my testimony from yesterday.
 8        CHAIRMAN NOBLE: Excuse me, Jon.  I'll
 9    make the point, and you can take all the time you want
10    after that.
11        On the slide it says it was probably on
12    the White or the Black.  Are you saying now that it was
13    not probably on the Black; it was only on the White?
14        THE WITNESS: Yes.
15        CHAIRMAN NOBLE: Thank you.
16        BY MR. SPARKS: 
17  Q.   Would you project that slide up on the
18    screen, or do you have that ability there?
19  A.   I'm using my computer for other things at the
20    moment.
21  Q.   Okay.
22  A.   So I would prefer not to.  If you would like
23    to project it, I'm happy to give you this digitally and
24    you can project it; but I have other information on my
25    computer.
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 1  Q.   No, I'm going to have to confess here that I
 2    have this computer sitting in front of me just so I can
 3    be one of the big kids, but I can't actually see it,
 4    so -- and I also can't operate it, so --
 5  A.   So there's a simple explanation that clears
 6    this up.
 7  Q.   Yeah.
 8        THE WITNESS: And, Eddie, if you could
 9    just ask me on redirect, I'll do it then.
10        BY MR. SPARKS: 
11  Q.   Okay.  So prior to 1950, is that the only --
12    the only reference you have to a boat having floated
13    the White River and the Salt River to Phoenix?
14  A.   In terms of the White River, again, we didn't
15    focus on that for this presentation here, and I don't
16    recall the type of evidence that we had for the White
17    River when we did that study.  It's just been a long
18    time.
19        In terms of the Salt River prior to 1950 in
20    Segment 1, I don't recall any other historical accounts
21    up there as I sit here right now.
22  Q.   And prior to 1950, just on Segment 2, do you
23    have any reference to any boat having successfully
24    navigated Segment 2 prior to 1950?
25  A.   Just one second.
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 1        No, I do not.
 2  Q.   And then in your earlier testimony, you
 3    referenced the development of inflatable boats
 4    subsequent to World War II as a way that you had
 5    learned that people had started navigating, say,
 6    Segment 2 downstream on the Salt; is that fair to say?
 7  A.   Could you repeat the question?
 8  Q.   After -- my understanding of your testimony
 9    was, sometime after World War II and the development of
10    inflatable boats, that parties started floating down at
11    least what appears to be Segment 2, by the State's
12    designation, in inflatable boats; is that accurate?
13  A.   I don't recall giving that testimony this
14    week.
15  Q.   No.  I mean, this is like the 19th year.
16        So asked another way, what is the earliest
17    information you have about the use of inflatable boats
18    for use in Segment 2, for floating Segment 2?
19  A.   Yeah, again, I don't recall that as being
20    part of my rebuttal testimony, but -- so my
21    recollection of that would be from my direct many
22    months ago; and I believe it was after World War II, in
23    the vicinity of the 1950s.  If you want me to be
24    precise, I would be happy to go look that up.
25  Q.   No, that's good enough.
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 1        When did you first attempt to float on
 2    Segment 2 down the Salt River to what is now called
 3    Segment 3 by the State?
 4  A.   When did I personally make my first floating
 5    attempt?
 6  Q.   Yes.
 7  A.   Well, it wasn't an attempt.  We did it.
 8    Well, let's see, it would be -- Segment 3.  I've been
 9    in Segment 2 in 1993 or '4.  Down into Segment 3, that
10    would be more recently; be in the last four years.
11  Q.   So your earliest trips down Segment 2, would
12    you get out, say, at Cibecue Creek then, instead of
13    going on down to Segment 3?
14  A.   Actually, now that I think about it, there
15    were other trips in Segment 3; but starting in
16    Segment 2, no.  That's a different question.  So let me
17    parse that out.
18        So I have taken trips that started at the
19    bridge or just below the bridge, the U.S. 60 bridge,
20    and there have been times when I've gotten out at
21    Cibecue.  There have been times where I've gotten out
22    at Hoodoo Rapid, which is below Mescal Falls.  It's
23    where the Indian road turns up away from the river and
24    goes up into the hills.  There have been trips where
25    I've taken out at Gleason.  Those are the three places
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 1    that I've taken out on the many trips I've done in that
 2    area.  And then there have been trips where we've
 3    started at Horseshoe.  There's been a trip where I
 4    started at Horseshoe and went down to the lake, and
 5    then there have been trips where we've gone through,
 6    bridge to bridge.
 7  Q.   When you took out at Gleason, how did you get
 8    back out to your vehicle with your equipment?
 9  A.   All but one time we came in from river left,
10    which is down from U.S. 60.  I don't recall the name of
11    the road there.  You come down, basically, at the lower
12    end of Gleason Flat.  My first trip we took out at
13    Gleason and we went the other way, off river right, and
14    you connect back up with whatever Indian route that is
15    that takes you right by the bridge.
16  Q.   And if I understand you correctly, you've
17    never started at the beginning of Segment 2 above,
18    upstream from the bridge, correct?
19  A.   Done that twice.
20  Q.   You did what?
21  A.   I've done that twice.
22  Q.   Well, where did you start?
23  A.   Just below Apache Falls.
24  Q.   And the one time you asked for a permit to go
25    up there and were denied the permit.  You -- the other
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 1    two times then you went out without a permit?
 2  A.   No.  We were on a commercial trip on those
 3    two times, and they had permits, yeah.
 4  Q.   You had a permit to start at just below
 5    Apache Falls and go under the bridge?
 6  A.   Uh-huh.  Yes.
 7  Q.   Well, at that location between Apache Falls
 8    and the bridge, there's -- the bed of the river is
 9    basically a groove about 3 feet wide, isn't it?
10  A.   No.
11  Q.   At low flow?
12  A.   This was not a low flow trip.  They were not
13    low flow trips.
14  Q.   Have you taken any low flow trips?
15  A.   Yes.
16  Q.   What do you consider a low flow trip?
17  A.   I would say -- well, certainly below the
18    10 percent discharge that we've been talking about
19    here, and I have not personally done a trip that low.
20    My lowest trip has been at 188 cfs.
21  Q.   Say that again?
22  A.   My lowest trip on Segment 2 has been at
23    188 cfs.
24  Q.   And 188 cfs measured where?
25  A.   At Chrysotile.
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 1  Q.   You know what Chrysotile is?
 2  A.   It's a place.
 3  Q.   Well, you know that it's a name of a
 4    formation of stone?
 5  A.   Chrysolite is a mineral.
 6  Q.   And Chrysotile --
 7  A.   Is probably --
 8  Q.   -- is asbestos, right?
 9  A.   Probably a mis -- I didn't -- I -- whatever.
10    I don't know that.
11  Q.   Okay.
12  A.   I didn't find it important to my boat trip.
13  Q.   Well, it would be a good idea not to breathe
14    any of that if you're down there.
15  A.   Yeah.
16  Q.   How many -- what are the total number of
17    trips that you've taken down Segment 2, including those
18    where you extended the trip into Segment 3?
19  A.   More than 10, less than 50.
20  Q.   That's pretty much like bigger than a loaf of
21    bread, but smaller than a dump truck, isn't it?
22        So can you narrow it down?
23  A.   No.
24  Q.   You agree that navigation of Segment 2 is
25    very difficult, correct?
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 1  A.   It can be difficult depending on your skill
 2    level.  It can be difficult depending on your type of
 3    boat you want to bring down there.  I would say, no,
 4    it's not particularly difficult at flows below median,
 5    and it's actually really pleasant.
 6  Q.   So if --
 7  A.   It's a great trip.  It's really -- in fact,
 8    if it were closer to Phoenix, I think it would be
 9    crowded.
10  Q.   Yeah.  So you never said that navigating
11    Segment 2 is difficult?
12  A.   It's more difficult than the other segments,
13    and it requires more skill as the flow rates go higher.
14  Q.   I wanted to talk with you about the flow
15    rates, so that's --
16        I'm thinking of your graph -- I don't know if
17    these have a number on it. -- of Segment 2, and it's
18    your Slide 87.
19        Tell me when you've found that, would you?
20  A.   I found it.
21  Q.   And on Slide 87 -- is it 87?
22        On Slide 87, these are the -- you show the
23    annual flows there as horizontal lines across the
24    variable line -- the variegating line?
25        In other words, across the flow lines you
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 1    show three horizontal lines, correct?
 2  A.   I count five, but okay.
 3  Q.   So you're talking counting at the top of the
 4    chart and the bottom of the chart, or what?
 5  A.   There's a line for the 90 percent flow
 6    duration, there's a line for the mean annual flow,
 7    there's a line for the median annual flow, there's a
 8    line for the median daily flow, and there's a line for
 9    the 10 percent flow.  That's five lines.
10  Q.   Okay.  You got me on vision there.
11        So the median annual flow you say is what
12    number?
13  A.   482.
14  Q.   And then would you turn over to Slide 102?
15  A.   Okay.
16  Q.   And for Segment 2 you show the annual median
17    depth at 2.2 feet, right, for Segment 2?
18  A.   For Segment 2 on Slide 102, the mean
19    annual -- the depth that corresponds on the rating
20    curve to the mean annual flow is 2.2 feet.
21  Q.   Okay.  And so half the time -- so this is a
22    mean, not a median?
23  A.   That's correct.
24  Q.   Okay.  So when we get over to -- let's go
25    over to the medians then, where it makes a little more
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 1    sense to me.  But under Segment 2 you show that the
 2    flow below 10 percent of the time for the median flow,
 3    median daily flow -- is that right, median daily flow?
 4  A.   Yes.
 5  Q.   Okay, median daily flow.
 6  A.   No, it would be the annualized, so...
 7  Q.   Annualized median daily flow?
 8  A.   Yes.
 9  Q.   So that's all the flows during the year.
10    Half of the flows were above and half of the flows were
11    below this line, right?
12  A.   The 10 percent line, 90 percent would be
13    above and 10 percent would be below.
14  Q.   Okay.  So on the 10 percent line, half of the
15    flows were below 1.2 feet in depth, correct?
16  A.   10 percent of the flows were below 1.2 feet
17    in depth.
18  Q.   Okay.  And 10 percent of the flows were
19    below -- or above 3 feet in depth?
20  A.   That's correct.
21  Q.   And then the other 80 percent of the flows
22    were 1.6 feet, right?
23  A.   The other 80 percent of the flows would be
24    between 1.2 and 3 feet, according to the rating curve.
25  Q.   And half of those flows would be below
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 1    1.6 feet, correct?
 2  A.   Now you got it.
 3  Q.   Do you remember Mr. Burtell's report?
 4  A.   Yes.
 5  Q.   In Mr. Burtell's report, I think it's --
 6    Mr. Burtell's report, I think it's Attachment C, he had
 7    some maps attached.  And what I'm handing you here is
 8    an enlargement of those maps.  An enlargement of those
 9    maps.
10        Are you familiar with these parts of
11    Mr. Burtell's report?
12  A.   Yes.
13  Q.   They're in -- I don't think they're in a
14    particular order here, but the second sheet down in my
15    stack has a photo inset in the lower left-hand corner,
16    and can you see that one?  Looks like this.
17  A.   I see it, yes.  It's called Map A2, the title
18    block, for the record.
19  Q.   Thank you.
20        Map A2, and then there's some circles on the
21    map.  They're red circles or orange circles.  Do you
22    see those?
23  A.   I do.
24  Q.   And what are they describing or circling
25    there?
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 1  A.   Well, according to the key at the bottom, the
 2    red circle is a road/Jeep access and a purple circle is
 3    a rapid.
 4  Q.   Okay.  And I guess I can't tell the
 5    difference in the colors.  There's a red and then
 6    there's a purple circle also?
 7  A.   On Map A2 there are two red circles and one
 8    purple circle.
 9  Q.   And the purple circle is a rapid?
10  A.   So says the key.
11  Q.   Okay.  So can you tell by that rapid -- do
12    you recognize from the map and your experience that
13    rapid?
14  A.   This is in Segment 1.  I have not boated
15    Segment 1.
16  Q.   Okay.
17  A.   But I do recognize this place.  I have looked
18    at this rapid in detail from aerial photographs.
19  Q.   Okay.  Let's turn to the next page.  I'll see
20    if I can find an indicator, since you taught me how to
21    see this.
22        Map A3.
23  A.   I'm there.
24  Q.   And do you recognize the rapids with purple
25    circles around them in that stretch?
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 1  A.   I recognize them from the aerial photographs,
 2    yes.
 3  Q.   And have you been on these rapids?
 4  A.   We can short-circuit this.  I have not boated
 5    any of the rapids in Segment 1.
 6  Q.   Okay.  And then on Map A4.
 7        Are you there?
 8  A.   I am.
 9  Q.   Do you recognize any of the rapids located on
10    Map A4 in purple circles?
11  A.   Same answer.
12  Q.   Yes?
13  A.   I recognize them from the aerial photographs,
14    but not from a boating trip.
15  Q.   Okay.  Thank you.
16        Yesterday I think you -- or in your evidence,
17    your supplementary evidence -- I'm sorry.  I didn't
18    know you were up.
19  A.   I'm listening.
20  Q.   In the supplementary evidence from the State,
21    there's an item labeled 370.  Is that available to you?
22  A.   I don't have a copy of it in front of me, no.
23    If you describe it to me, I may recall it.
24  Q.   I'm going to give you mine.
25        CHAIRMAN NOBLE: Let's go ahead and take
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 1    a break right now, if we could, Joe.
 2        MR. SPARKS: Thank you.
 3        CHAIRMAN NOBLE: Let's break for
 4    10 minutes and come back at about 25 after.  We'll try
 5    to start before 25 after.
 6        (A recess was taken from 10:12 a.m. to
 7        10:23 a.m.)
 8        CHAIRMAN NOBLE: Joe, are you ready to
 9    begin?
10        MR. SPARKS: Yes, sir.
11        CHAIRMAN NOBLE: Jon, are you ready to
12    begin?
13        THE WITNESS: Yes, I am.
14        CHAIRMAN NOBLE: Eddie, you're here.
15    Okay, then we're set to go.
16        MR. SLADE: Mr. Chairman, I think we
17    have a question.
18    
19        EXAMINATION BY COMMISSIONER ALLEN
20        COMMISSIONER ALLEN: Joe or Jon, you
21    said you recognized the points that are in purple here
22    from aerial photographs.  What about the ones on the
23    left side downstream from the gaging station?
24        MR. MURPHY: At Page 4?
25        THE WITNESS: That's what you're asking
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 1    me about?
 2        COMMISSIONER ALLEN: Yes, A4.
 3        THE WITNESS: Map A4.  Oh, I'm sorry.
 4    Thank you for clarifying that.  Well, I didn't
 5    recognize.  I thought these were all in Segment 1, so
 6    no.  I have boated everything below Apache Falls, as I
 7    said before, and that would include the area just above
 8    the bridge, past the gaging station, and around Mule
 9    Hoof Bend there.  So I've boated that numerous times,
10    as we discussed previously, so thank you for catching
11    that.
12        COMMISSIONER ALLEN: Thank you.
13    
14        REBUTTAL CROSS-EXAMINATION (CONTINUED)
15        BY MR. SPARKS: 
16  Q.   And, pardon me, I didn't hear which of the A
17    numbers on the maps you were looking at at that time.
18  A.   A4.
19  Q.   A4.  I want to go back to the Logan
20    reference.  I think when I asked you whether that was a
21    first or last name, I think your response was I don't
22    think the newspapers would have gotten that wrong.
23        But do you have a newspaper reference to
24    Mr. Logan or a Logan?
25  A.   No, not that specifically states that this
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 1    was the Logan that was in other -- there are
 2    newspaper -- let me answer this as clearly as I can.
 3        There are newspaper references to James Logan
 4    from the Burch account.  This particular Logan, I don't
 5    have a newspaper account.  There's also another Logan
 6    in the record related to the Robinson trip, which may
 7    or may not be the same person.
 8        So this particular one, I don't have another
 9    one.  When I said they wouldn't have gotten it wrong,
10    what I -- I don't believe I actually said that.  I
11    think what I said was it's more likely, it's highly
12    likely that that would be his last name.  And whether
13    it was Logan or some other name, it was a person that
14    they were referring to that had taken a boat trip.
15  Q.   Okay.  But in this particular reference,
16    we're only talking then your only source is Carl
17    Hayden's book, correct?
18  A.   Yes.
19  Q.   And I had the privilege, as a member of the
20    Capitol police force, of taking Mr. Hayden, Senator
21    Hayden, on an afternoon walk every afternoon when I
22    wasn't doing something other more dangerous thing in
23    the 1960s.  And he didn't -- I just wanted to tell you
24    that at this time he didn't have a lot of time to write
25    books; but he did, after retiring, write a book, and I
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 1    believe the book that you're referring to was published
 2    in 1972.  So if you'll accept that, that it wasn't
 3    1940, that would give us a context for that book.
 4  A.   Yeah, I believe as I said, when you gave me
 5    the exhibit and I turned to the first page, it said
 6    "Copyright 1972."  So, yeah, you're right.
 7  Q.   And then Carl's recollection, as he says in
 8    his book, is from newspaper accounts and other things
 9    that he read and stories that his dad told him.
10        And do you have any other recollection of how
11    he gathered his information?
12  A.   No.
13  Q.   And if he's recalling a story that his dad
14    told him in 1972, it was from something that happened
15    in a period of time earlier than 1872, wouldn't that be
16    about right, on the map?
17  A.   It would be earlier than 1873, but yes.
18  Q.   So a hundred years earlier is a story that
19    he's relating in that particular part of his book, and
20    he doesn't provide a reference for that particular
21    statement, or at least you are unaware of one, if he
22    did so, right?
23  A.   I'm unaware of that.
24  Q.   Okay.  I then want to go to a couple of other
25    parts of your testimony.  And I believe in -- you
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 1    floated the Edith in Segment 4, right?
 2  A.   Segment 5.
 3  Q.   Segment 5.
 4  A.   And a portion of Segment 6.
 5  Q.   A portion of Segment 6, which means, what,
 6    that portion above Granite Reef Dam?
 7  A.   That's correct.
 8  Q.   Okay.  I wanted to talk with you about what
 9    your suppositions about the flow of the Salt River was
10    before and after diversion dams were built for
11    irrigation.
12        First of all, would you agree that at least
13    for the period of record that we have, that the
14    combined flow of the Salt and the Verde is
15    approximately 1.2 million acre-feet a year?
16  A.   In terms of those numbers, I would need to do
17    a conversion from -- to the units I normally think of.
18    I provided plenty of information about what the
19    combined flow of the river was, so -- but in million
20    acre-feet per year, I would need to do the conversion.
21  Q.   Okay.  Are you familiar with the early crops
22    in the Phoenix Valley irrigated by the early European
23    Americans here?
24  A.   Generally.
25  Q.   What were those crops?
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 1  A.   Well, I know that they've grown some
 2    vegetables.  I think pumpkins were one thing that they
 3    were growing, wheat, and other grain crops, as I
 4    recall.
 5  Q.   Okay.  And do you remember any testimony
 6    about the size of the -- of Phoenix about, let's say,
 7    the 1850, 1854 to 1872?  Do you have any recollection
 8    of the population?
 9  A.   I have a slide that describes population of
10    the Phoenix area.  So I recall that slide, yes.
11  Q.   Do you have that available to you there?
12  A.   Yes.
13  Q.   Would you refer to it, please?
14  A.   Okay.
15  Q.   So what do you show there as some examples of
16    the population?
17  A.   In my original presentation on the Salt
18    River, Slide 114 was entitled "History:  Key Findings,"
19    sub-bullet "Population along the Salt River."  It lists
20    Phoenix in 1890 as having a population of 3,152.  I
21    know that in here at one point we described and talked
22    about Mr. Ingalls, the Ingalls brothers, I think it
23    was, the Ingalls survey, and they had made a note that
24    Phoenix had just been settled in 1868 and it had some
25    50 people there or something like that.
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 1  Q.   Do you recall the first diversion canal for
 2    irrigation by the Euro-Americans?
 3  A.   Yes.
 4  Q.   Which one was that?
 5  A.   The Swilling's Ditch.
 6  Q.   About what year was that?
 7  A.   I think that was 18 -- I'll look that up too.
 8        1867.
 9  Q.   Do you know how much water he pulled off the
10    river at that time?
11  A.   No.
12  Q.   Do you know how much land he irrigated at the
13    time?
14  A.   I've seen it in the past.  I don't recall it
15    as I sit here today.
16  Q.   Do you know how long the point from the point
17    of diversion from the river to the point of irrigation
18    on the field was?
19  A.   Not specifically by distance.
20  Q.   What would you consider to be the market for
21    irrigated vegetables and grains?  Is it would be the
22    Phoenix market along the Salt River?
23  A.   I think primarily, what I recall from the
24    historical documents that were prepared, was that they
25    came down here to farm, and they were going to sell to
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 1    Fort McDowell, as well as to take materials back up to
 2    Prescott.
 3  Q.   So to Prescott by wagon, right?
 4  A.   Yes, and I think Wickenburg as well, the
 5    mines around Wickenburg.
 6  Q.   And Fort McDowell, which was a military post?
 7  A.   Yes.
 8  Q.   Do you know what the volume of the crops were
 9    that were produced in, for instance, 1868, any crop
10    reports?
11  A.   Not offhand, no.
12  Q.   Through 1911, do you know how many irrigated
13    acres there were in the -- irrigated under the Salt
14    River in the Valley at the time of statehood?
15  A.   I don't recall that here.  I have a vague
16    recollection of there being a table of that in the Land
17    Department report.
18  Q.   For instance, on the -- do you remember your
19    report about the person who built a flatboat and took
20    5 tons of wheat from up around Hayden's Ferry down to a
21    canal about 4 miles downstream on the Salt?
22  A.   Got a few of the facts there, but I remember
23    the account, yes.  A few of the accounts incorrect
24    there, but...
25  Q.   Okay, well, I want to get the facts straight.
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 1        So how far down -- what -- where did he
 2    depart with his load of wheat?
 3  A.   Well, you said he built a boat, and I don't
 4    know that I've ever said that he built the boat.  I
 5    said they took a boat.
 6        And they left from somewhere in the vicinity
 7    of Hayden's Ferry, Hayden's Mill, and went down to
 8    Hellings Mill, I believe it was called.  They stopped
 9    at something.  Barnum's Pier, is that the account?  At
10    any rate, it was a short distance on the river, 3 and a
11    half miles, something like that.
12  Q.   3 and a half miles?
13        Would you think Hayden Mill was there at the
14    time that he took his wheat on down 3 and a half miles
15    to a different mill?
16  A.   Let's see, 1873.  I would have to go back and
17    look at the report to be sure.
18  Q.   Do you have any idea what kind of a crop
19    yield you would have to have per acre to produce 5 tons
20    of wheat in those days?
21  A.   No.
22  Q.   Do you understand the way the diversion dams
23    were built at the time?  Do you know what they were
24    made out of?
25  A.   Dirt, rock, brush, piles that were driven to
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 1    provide some stability sometimes.
 2  Q.   Yeah.  The one where Swilling put his ditch
 3    out, do you know what the foundation of the river is
 4    right there?
 5  A.   At Swilling's Ditch?
 6  Q.   Yeah.
 7  A.   It's alluvium.
 8  Q.   What about at Granite Reef, what's the
 9    foundation of the river there?  Do you know?
10  A.   Well, I do know that there's shallow bedrock
11    there, but I haven't specifically looked at the
12    foundation plans for Granite Reef Dam.
13  Q.   And the next shallow bedrock downriver from
14    Granite Reef, would that be near Hayden's Ferry?
15  A.   There is shallow bedrock at Tempe Butte, yes.
16  Q.   And at Tempe Butte there's a geological
17    formation that extends out over the river and runs
18    basically over -- clear over to under Papago Park,
19    right?
20  A.   In the river's current configuration, yes, it
21    is underneath the river.  It's not exposed in the
22    riverbed, but it is beneath the river there.
23  Q.   Do you agree that the subflow of the river,
24    that that geological feature near where the -- let's
25    say the -- I guess it's Mill Avenue crosses over the
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 1    Salt River Bridge there right in that location.  Do you
 2    agree that that formation, wherever it's located in
 3    that area, brings the subflow of the river to the
 4    surface?
 5  A.   It brings some of the subflow, yes.  That was
 6    my testimony yesterday.
 7  Q.   And then after it passes over that geological
 8    feature, do you agree with the representations, for
 9    instance, made by the Spanish that the Salt River
10    disappears into the sands for long periods of time and
11    comes back up when it joins the Gila?
12  A.   I don't recall ever seeing that.
13  Q.   So you -- as far as you're concerned, if it
14    flows over the geological feature at Tempe, at Mill
15    Avenue, it doesn't sink into the sand or disperse into
16    the sand below that location?
17  A.   There's, no doubt, some amount of
18    infiltration that occurs between Tempe Butte and the
19    area upstream of the Gila confluence; but I don't
20    believe that it entirely disappears, except perhaps in
21    most extreme drought conditions.
22  Q.   And so you don't recall any of the Spanish
23    observations that the river sinks below the sand and
24    comes back up at the Gila?
25  A.   Not the Salt River, no.
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 1  Q.   Yeah.  In low flows then, do you agree that
 2    in low flow channels there's more than one low flow
 3    channel below the Tempe geological feature?
 4  A.   On various maps there are places where the
 5    river is more than one low flow channel, yes, a split
 6    channel.
 7  Q.   And I want to take you over to the beaver,
 8    beaver question now.  And is it your testimony that
 9    there are no beaver between, say, Tempe Butte and the
10    junction, excluding the 99th Avenue period of
11    contribution, sewer plant contribution; that there's no
12    beaver there from the early American period, European
13    American period, till the period of statehood?
14  A.   You're going to need to repeat that question.
15    That was a little convoluted for me.
16  Q.   Yeah.  Well, it may not have been convoluted,
17    but it was confusing at least.
18        Is it your position, your testimony, that
19    there are no beaver between where the geological
20    feature crosses the river at Tempe Butte and the
21    junction -- its junction with the Gila River from,
22    let's say, 1864 to 1912?
23  A.   That is not my testimony.
24  Q.   Okay.  What is your testimony about beaver in
25    that location?
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 1  A.   I believe I stated yesterday that it was
 2    noted that there were beaver in the Salt River, and I
 3    don't recall any historic descriptions that
 4    specifically say -- describe the numbers of beaver in
 5    the areas where you describe them.
 6        But it's my belief, based on my understanding
 7    of the river conditions and the historical descriptions
 8    that I've seen, that it would be likely that you would
 9    see beaver in that reach.
10  Q.   And at low flow channels, would it be your
11    testimony that the beavers would not have built dams
12    across low flow channels to support their lifestyle
13    there?
14  A.   I don't believe that beaver built dams across
15    the low flow channels of the Lower Salt, unless you're
16    including in your definition of low flow channels maybe
17    some side sloughs, something like that; not a
18    continuous channel that was fed by the main flow path
19    of the Salt River, no.
20  Q.   So in none of the variety of channels that
21    would have been in existence at low flow below Tempe
22    and the junction of the Gila River would there have
23    been beavers who built dams there?
24  A.   Not across the low flow channel.
25  Q.   So if the low flow channel was from me to
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 1    you, they wouldn't have built a dam there?
 2  A.   I don't recall any descriptions of the low
 3    flow channel being the distance between you and I,
 4    which looks to be about 12 to 15 feet.  No, I don't
 5    recall anything like that at all.
 6  Q.   Well, I know you probably prefer a greater
 7    distance than 15 feet for the time being; but do you
 8    think the low flow channels were not 15 feet wide at
 9    that -- during low flows?
10  A.   No, I think they were wider.
11  Q.   And would there have been water clear across
12    the low flow channel, or are you talking about the
13    depression itself?
14  A.   Yes, there would be water across the low flow
15    channel.
16  Q.   The entire width of the low flow channel?
17  A.   Well, let's pause for a second and make sure
18    that we're talking about the same thing.  When you say
19    low flow channel, what exactly are you including in
20    that?
21  Q.   I'm talking about the depression that the
22    water runs to when it's not flooding the entire river
23    channel from bank to bank on both sides.  I'm talking
24    about those low flow channels.
25  A.   As I look at the data that we have, maps
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 1    drawn by the Ingalls, cross sections derived from
 2    historic topographic maps, I don't see any evidence
 3    that the -- in any way the low flow channel was 15 feet
 4    wide in the Lower Salt.
 5  Q.   Do you have any evidence of how wide they
 6    actually were then?
 7  A.   Yes.
 8  Q.   Okay.  What is it?
 9  A.   I believe I gave that yesterday and in my
10    direct testimony.
11  Q.   Well, see, that's not a helpful answer.  I
12    want to know what the answer is.
13  A.   Okay.  Let's go back and look.
14        I don't believe that we talked about width in
15    my rebuttal testimony yesterday, but here we go.
16        In the original Land Department report,
17    Table 7-18 on Page 726.  This is the 2006 version of
18    that report.  The table has, for various flow rates,
19    top widths, called Average Hydrologic Characteristics
20    for Prestatehood Salt River.  At 20 cfs it lists
21    160 feet, at 300 cfs it lists 210 feet, at 1,400 cfs it
22    lists 300 feet.
23  Q.   Well, at those rates of flow and the widths,
24    that water couldn't have been very deep then, could it?
25  A.   The depths that are listed there at 20 cfs
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 1    are 0.3 feet, at 300 cfs it's 1.4 feet, and at 1,400
 2    cfs it's listed at 3.2 feet.
 3  Q.   And the 300 cubic feet per second was -- is a
 4    percentage of the annual flow or daily annual flow
 5    related to that percentage; like is it above
 6    10 percent?
 7  A.   Well, 300 cfs would be a percentage of the
 8    annual flow; but, no, it was just that table, in the
 9    footnote it says "20 to 30 cfs are typical low flows
10    after canal diversions.  300 cfs is the minimum monthly
11    flow of the prestatehood records" -- I'm sorry.
12    "300 cfs is the minimum monthly flow in prestatehood
13    records."
14  Q.   And is that -- your testimony, that's after
15    diversions for irrigation?
16  A.   That is a depleted flow rate, yeah.
17  Q.   That's what?
18  A.   That's a depleted flow rate.
19  Q.   A depleted flow rate.
20        Let's talk about the Day brothers for a
21    couple of minutes.  First of all, do you have any
22    evidence that the Day brothers from the Verde Valley
23    took more than one trip from the Verde Valley to Yuma
24    other than a newspaper reference that says that this is
25    the fifth trip?
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 1  A.   No.
 2  Q.   Do you have any evidence directly from the
 3    Day brothers about their attempts or trips from the
 4    Verde Valley to Yuma?
 5  A.   Other than the newspaper article, which we
 6    cited and described, no.
 7  Q.   And no diaries of the Day brothers?
 8  A.   No.
 9  Q.   No quotations from the Day brothers?
10  A.   They may have been quoted in the article that
11    we just discussed; but outside of that, no.
12  Q.   And is there any other reference, except that
13    one newspaper reference to this is the fifth trip, that
14    there was more than one trip?
15  A.   Other than the article we just talked about,
16    no.
17  Q.   And the Day brothers, I think by your
18    definition of a small boat, would have used or did use,
19    on the trip they made, a small boat, right?
20  A.   Yes.
21  Q.   A skiff?
22  A.   It doesn't say skiff, and people mean
23    different things by that; but just, I think, they
24    arrived in a boat.
25        We can look up the actual account here.  I
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 1    have it here, if it's important to you.
 2  Q.   Well, you don't have an actual account,
 3    though, do you?
 4  A.   Yeah, we do.
 5  Q.   You have an actual account from the Day
 6    brothers?
 7  A.   We have the newspaper account.
 8  Q.   That's not an actual account.
 9  A.   It seemed pretty actual to me.
10  Q.   Yeah.  Well, that's because you're not a
11    historian.  An actual account is one from the person
12    who actually did it.
13  A.   This was a newspaper article about the people
14    who actually did it.
15  Q.   So those accounts about when Rome burned, we
16    have some actual accounts from their own words and then
17    we have a bunch of books, right?
18  A.   I'm really not offering any testimony about
19    the burning of Rome.
20  Q.   Well, in any event, would you agree that
21    that's not a primary source for the Day brother trip?
22  A.   It is not handwritten or typed up by the Day
23    brothers, if that's what you mean by a primary source.
24  Q.   That's not what I mean by a primary source.
25    I mean a primary source is a person who actually took


Page 4957


 1    the trip.
 2  A.   The only information I know about the Day
 3    brothers is as I've described; nothing more, nothing
 4    less.
 5  Q.   I wanted to ask you about that, the way you
 6    calculated the value of the beaver pelts that you
 7    thought that they must have harvested.
 8        First of all, where did you get the number of
 9    beaver pelts that they harvested?
10  A.   I didn't report on the number of beaver pelts
11    that they harvested.  What I did was --
12        Well, you didn't ask me that.  Would you like
13    me to explain that?
14  Q.   Sure.
15  A.   So as I said yesterday or the day before, we
16    had the -- one of the new accounts from 1894 where two
17    brothers were engaging in a trapping enterprise on the
18    Salt and expect to go on the Verde -- on the Gila, and
19    they said they could get 8 to $20 per pelt, depending
20    on the quality.
21        I used those values on the basis of -- I used
22    those values.  That's where I started.
23  Q.   All right.
24  A.   When it came to the number of pelts, as I
25    said the other day, we know that James Ohio Pattie had
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 1    a permit for 250 pelts.
 2  Q.   We're talking about the Day brothers now.
 3  A.   I'm aware of that.
 4  Q.   The Day brothers, not Pattie, right?
 5  A.   Yes.
 6  Q.   Okay.  Where did you get the number of beaver
 7    pelts for the Day brothers?
 8  A.   I'm explaining that.
 9  Q.   That's a long way around Robinson Hood's barn
10    to get to the Day brothers if you're talking about
11    Pattie.
12        Is that what you did, though?
13  A.   I told you exactly what I did.
14  Q.   Okay.  Well, tell me exactly again then.
15  A.   I'm working on it.
16        So we know that Pattie had a permit for
17    250 pelts.  I said, well, that seems like a reasonable
18    number.  I'm not saying that's exactly the number of
19    the pelts.  The newspaper article says they had a
20    boatload of them.  But I'm just using a number to try
21    to get a feel for what that might look like.
22        And then I found a reference to say, well,
23    how many pelts would go into a bale of pelts and what
24    that bale might weigh.  And I put that together and
25    say, well, if it were 250, it would weigh somewhere in
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 1    the vicinity of 400 -- I'm actually going to look this
 2    up here so I get the right numbers.
 3        Okay, this is what I went through.  This is
 4    summarizing the information that's on Slide 31 of my
 5    rebuttal presentation.  The value of the pelts, 8 to
 6    $20 per the 1894 article.  James Ohio Pattie, the
 7    account said the permit limited him to 250 beaver
 8    pelts.  A fur bale would weigh about 90 pounds if it
 9    had about 50 beaver skins in it.  So 250 of those would
10    be about 450 pounds.  And based on the testimony we
11    heard from historic boaters, that easily would fit in
12    the payload of a small boat, either a canoe or a boat
13    like the Edith.
14        And that's simply how I got there.  Was I --
15    hopefully I wasn't trying -- hopefully didn't give you
16    the impression I was trying to imply that they actually
17    had 250.  I was just putting some things together to
18    test out the economics of Mr. Gookin's theory that it
19    would not be economic to take a boat downstream.
20  Q.   And then you took those numbers and came up
21    with a Pattie haul of about $250,000 in today's
22    dollars?
23  A.   If you follow the math, with the Consumer
24    Price Index inflater that Mr. Gookin used and I used,
25    yeah, I did come up with that number, at the high end.
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 1  Q.   Do you really think that in the year that
 2    Pattie made the trip to -- his trip to Yuma, that he
 3    got enough beavers to yield him today's equivalent of
 4    $250,000?
 5  A.   I thought we were talking about the Day
 6    brothers.
 7  Q.   Yeah, the Day brothers.
 8  A.   Yeah.
 9  Q.   You really think --
10  A.   I really wasn't testifying on the value that
11    they might have received.  The point of this was, there
12    was money to be made in harvesting beaver; that the
13    value of the pelts themselves far exceeds the value of
14    a homemade boat taken downstream, and it would be
15    remunerative.  That was the Day brothers' testimony.
16        And I think this analysis, not intended to be
17    an accounting analysis of it.  It was intended to be a
18    is it reasonable, is their statement that they were
19    making money at it reasonable.
20  Q.   So the only fact that you have to deal with
21    is that they went on a beaver hunt, right?
22  A.   No.
23  Q.   Then what do you have besides that that the
24    Patties -- I mean that the Day brothers went from Verde
25    to Yuma trapping beavers?  What do you have besides
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 1    that to say how they did on that trip?
 2  A.   We have the newspaper account that says they
 3    did it.  It says that this was their -- they had done
 4    it other times as well.  They intended to do it again.
 5        So you put those together with what the value
 6    of their boat was, what the value of pelts were at the
 7    time.  You put that together with the fact that they
 8    were intending to do it again.  I think those all lead
 9    you to the conclusion that it was profitable for them.
10  Q.   But you don't have a single fact that says
11    how many beaver pelts they got, that they harvested or
12    sold, do you?
13  A.   Other than the Yuma paper saying that they
14    had a boat full of skins, no.  Don't have the exact
15    number, no.
16  Q.   You actually have a Yuma paper that says they
17    had a boat full of skins?
18  A.   The exact quote is "a large quantity of
19    furs."
20  Q.   We don't have a way of quantifying what a
21    large quantity is, do we?
22  A.   According to my economic analysis, two pelts
23    at $20 would have paid for their boat and their trip
24    home, so --
25  Q.   Well, there's nothing to --


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(19) Pages 4958 - 4961







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


Page 4962


 1  A.   -- I would think that --
 2  Q.   There's nothing to indicate --
 3  A.   -- two would be a lot less than large.
 4  Q.   Yeah.  There's nothing to indicate that they
 5    would have gotten $20 for that pelt or either of those
 6    pelts, is there?
 7  A.   Not in this story.
 8  Q.   Well, not in any story, is there?
 9  A.   Well, yes, in the other story from 1894.
10  Q.   But that's not the Day brothers story, is it?
11  A.   It's two years later.
12  Q.   Well, I wanted to give -- did you do like a
13    regression analysis or something like that, to try to
14    come up with the numbers?
15  A.   No, I didn't.  No regression analysis was
16    needed.
17  Q.   Well, if I gave you a 1950 price for beavers
18    at 6 -- a beaver pelt at $6 and you did a regression
19    analysis, do you think you would come up with 20 in
20    1892?
21  A.   I'm not sure how you do a regression analysis
22    on one data point, or perhaps you mean something
23    different by regression analysis.
24  Q.   Well, if you did -- if you started with the
25    high price of beaver in 1950 at $6 a pelt and you took
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 1    it, even using some concept of inflation, backwards in
 2    time to the value in 1892, do you think you would come
 3    up with $20?
 4  A.   If the price was -- ask me the question
 5    again.
 6  Q.   If I give you a price point 1950 of beaver
 7    pelts at $6, prime pelt at $6 --
 8  A.   Okay, if $6 is the price in 1950 --
 9  Q.   Right.
10  A.   -- and all you were doing was just deflating,
11    the reverse of inflating by inflation, back to a time
12    previous, then you would get a lower number than $6.
13  Q.   Substantially lower, wouldn't you?
14  A.   It depends on the value and how the market
15    value of beaver changed.
16  Q.   Well, you know, silk came into the market for
17    top hats, right?
18  A.   Okay.
19  Q.   And that pretty much killed the beaver
20    trapping business, didn't it?
21  A.   Apparently not.
22  Q.   And so when do you think that happened?
23  A.   Well, we know that the Day brothers came down
24    in 1892, and this was not their first trip.  They
25    intended to do it again.  We saw some other guys that
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 1    were doing it in 1894.  We had Fogel and Gireaux that
 2    were doing it on the Verde in the 1930s even.  So
 3    apparently these guys felt like they could make money
 4    at it or have fun doing it or something.
 5  Q.   Well, I'm glad you added that have fun part
 6    in there.
 7        Well, let me just kind of -- I listened to
 8    your rebuttal testimony.  You had a bunch of slides,
 9    and you basically pulled up slides where other experts
10    had corrected some part of a previous slide that you
11    had produced, and then after that correction you
12    basically said that wouldn't have made any difference
13    in your opinion; is that correct?
14  A.   No.
15  Q.   It's not correct?
16  A.   No.
17  Q.   So it did make a difference in your opinion?
18  A.   No, that's not what I did.
19  Q.   Well, I didn't ask you if that's what you
20    did.  I said that's what I said you did.
21        You pulled it up, where the other experts
22    showed that you had an error, and then you evaluated
23    that error and sometimes corrected your slide, and then
24    with that correction, said that did not change your
25    opinion, correct?
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 1  A.   So your question to me is, is this what
 2    you're characterizing my testimony as?
 3  Q.   Yeah.
 4  A.   You can characterize my testimony however you
 5    want.
 6  Q.   Okay.  Let me then ask you the question.
 7        When another expert found an error in your
 8    slide and you made that correction, did you -- did that
 9    change your opinion as -- for the -- as a result of
10    that change?
11  A.   What, specifically, are you talking about?
12  Q.   Any of them.
13  A.   We're talking about historical accounts at
14    the moment, you and I, and I recall Dr. Littlefield and
15    Mr. McGinnis pointing out, on the 5 tons of wheat, the
16    date of the story and some of the lines in the story
17    indicating that it was probably not June; it was the
18    prior month.  Whether that was not in June.  Just a
19    second here.  Whatever.  That it was the prior month,
20    whatever it was.
21        And in that particular case, it really didn't
22    change my opinion about the relevance of the account.
23  Q.   Well, let's say the flow of the Verde versus
24    the flow of the Salt.  You had an error there, didn't
25    you?
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 1  A.   I don't recall any errors there, no.
 2  Q.   So you didn't have a different flow for the
 3    flow of the Verde and the flow of the Salt at where
 4    they joined than the other experts?
 5  A.   No.  I'm using the same mean and median
 6    values.  I went through a process to use a different
 7    data set, as suggested by the other guys, and it comes
 8    up with a slightly different number.  The numbers I
 9    reported were not erroneous.  They're just different
10    numbers.
11  Q.   Using their approach to it didn't change your
12    opinion then, did it?
13  A.   The number's lower a little bit.  No, as I
14    said, it really doesn't make a difference in terms of
15    the depths were not substantively different when you
16    use the rating curves, and it certainly doesn't change
17    the historical record as to what actually happened.
18  Q.   And then on the other -- on other slides
19    where you made -- that you pulled up in your
20    presentation of rebuttal where other experts had a
21    different opinion than you, that didn't -- hearing that
22    testimony and seeing their evidence didn't change your
23    opinion, did it?
24  A.   My opinion about the navigability of the
25    river?
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 1  Q.   Right.
 2  A.   No, no.  I still believe it to be navigable.
 3  Q.   And so as to those slides where there wasn't
 4    a difference in terms of an error, but opinion, you
 5    want the Commission to think that in questions where
 6    the experts differ, they should accept your testimony
 7    because you went to the river, right?
 8  A.   They should accept my testimony in part
 9    because I went to the river, yes.
10  Q.   Well, they should prefer your testimony over
11    the other experts because you went to the river, right?
12  A.   I prefer my testimony over the other experts.
13    And I do believe it's extremely valuable to go to the
14    river, as I suggested yesterday, yes.
15  Q.   Yeah.  I don't think anyone has any doubt
16    that you value your testimony.  I agree that you value
17    your testimony.
18  A.   I would say that every expert does.
19  Q.   Well, to sum it up, what you have to support
20    navigability on the Lower Salt is a story about the Day
21    brothers going beaver trapping, at least once, and you
22    have a 3 and a half mile ride in a flatboat of 5 tons
23    of wheat before statehood; isn't that right, that's
24    what you have?
25  A.   I have a lot more than that.
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 1  Q.   Well, what other commercial venture of
 2    boating do you have besides that?
 3  A.   I'm just going to refer you back to all the
 4    things I've said in the past.
 5  Q.   Is there anything that really sticks out in
 6    your mind as a really big boat commercial trip up or
 7    down the river?
 8  A.   A really big boat?  No, I think as I've said
 9    multiple times, there are no really big boats that are
10    going up and down the river.
11  Q.   Is there anything smaller than -- larger than
12    a small boat going up and down the river?
13  A.   Up and down?
14        The biggest boats we had going upstream, and
15    we don't know their exact size, are the ones that were
16    used in 1905 up near Roosevelt.
17        The biggest boats going in the downstream
18    direction would either -- and, again, we don't know the
19    exact size. -- would either be the 5 tons of wheat
20    story or Gentry and Cox, who took their ferry down the
21    river from the Maricopa Crossing and then they ran into
22    some problems on the Gila River, but...
23  Q.   Oh, that reminds me.  That's the other 4-mile
24    trip that you have on the Salt, is during the high
25    water period the Bureau of Reclamation took provisions
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 1    up to the dam by pulling a boat up with provisions in
 2    it, right?
 3  A.   I believe it was boats, but it says they
 4    hauled boats or hauled material and boats up the river,
 5    yeah.
 6  Q.   So you've got two 4-mile stretches where they
 7    hauled something that had, at least the origin or the
 8    conclusion, a commercial value, right?
 9  A.   I think you should reread the reports and
10    perhaps the transcript that's being prepared.  I think
11    I've said a lot more than that.
12  Q.   Yeah.  And then we have an unknown quantity
13    of beaver pelts and an -- at an unknown value on at
14    least one trip by the Day brothers, correct?
15  A.   The Day brothers did take more than one trip.
16  Q.   No, you don't have any proof that they took
17    more than one trip, do you?
18  A.   I have a newspaper article that says they
19    traveled this river previously.
20  Q.   So that's it; that's what you have?
21  A.   We've been over this point a number of times.
22  Q.   Yeah, and it didn't get any better at any
23    time, did it; that's what you have?
24  A.   It's gotten the same, yes.
25        MR. SPARKS: I believe that will do it
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 1    for me.  Thank you.
 2        THE WITNESS: You're welcome.
 3        CHAIRMAN NOBLE: Who will be next in
 4    cross-examination?
 5        MR. MURPHY: Looks like me.
 6        CHAIRMAN NOBLE: We'll take about five
 7    minutes to go ahead and make the change.
 8        (A recess was taken from 11:09 a.m. to
 9        11:17 a.m.)
10        CHAIRMAN NOBLE: Are we ready?
11        MS. CONSOLI: I'm ready.
12        Are you.
13        CHAIRMAN NOBLE: Will you put it on the
14    record?
15        MS. CONSOLI: You bet.
16        My name is Carla Consoli, and I'm here
17    on behalf of Cemex.  Thanks for the opportunity to join
18    in here.
19    
20        REBUTTAL CROSS-EXAMINATION
21        BY MS. CONSOLI: 
22  Q.   I have just a couple of what I think will be
23    quick questions, I hope.
24        I want to set your mind to Quartzite Falls
25    predynamite, okay.  And I know you have not personally
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 1    shot those falls in a boat, but based on the
 2    information that you know about them.
 3  A.   Prior to the blasting.
 4  Q.   Prior to the blast, right.
 5        What would be the distance that would be
 6    required to cover a portage around those falls?
 7  A.   I had that in my direct testimony.  I don't
 8    remember talking about that yesterday.  If you would
 9    like me to open up that presentation and look at that,
10    I can do that.  It's not far.
11  Q.   Can you give me kind of a best guess order of
12    magnitude?
13  A.   About a hundred feet.
14  Q.   A hundred feet.
15        And what would you say would be the amount of
16    time that would be required for you to portage your own
17    canoe that hundred feet around those falls?
18  A.   A canoe?
19        Anywhere on the low end for maybe
20    15 minutes, to the high end at maybe an hour or less
21    for a canoe.
22  Q.   Okay.  How much does your canoe weigh?
23  A.   I have different canoes that weigh different
24    amounts.  They're all in the vicinity of 50 to
25    70 pounds empty.
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 1  Q.   And would you portage this canoe by
 2    yourself?
 3  A.   I usually do.
 4  Q.   Okay.
 5  A.   If I'm running one of my tandem canoes,
 6    sometimes it's easier to carry it by myself, sometimes
 7    I carry it with two.
 8  Q.   And is 50 to 70 pounds the maximum amount of
 9    weight you could comfortably carry yourself?
10  A.   No.  I could carry more than that.
11  Q.   Okay.  How much?
12  A.   Well, you're asking my PR for
13    weightlifting?
14  Q.   I didn't want to get quite that personal.
15  A.   Okay.
16  Q.   Let's put it this way:  What is the maximum
17    amount of weight that you could comfortably carry over
18    a hundred yards?
19  A.   Well, I just got back from a 250-mile
20    backpacking trip and I carried a backpack the entire
21    way.  And I can't say it was all comfortable.  The pack
22    weighs 40 pounds.
23        I have carried my canoe on the Verde River up
24    from Gap Creek.  That's about a half mile.  Carried it
25    by my -- I carried a tandem canoe by myself.  That was
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 1    not a -- it was tiring, but it wasn't exhausting or
 2    really noteworthy.  People do it all the time.
 3        When I was in ninth grade, I carried a
 4    19-foot aluminum Ouachita canoe with a friend of mine
 5    for portages, several portages that were in the mile
 6    length up in the Adirondacks, loaded with five days of
 7    gear.
 8        I don't know.  So I'm trying to get to a
 9    decent answer.  So it's no trouble for me to carry one
10    of my canoes or the weight of a historic wooden canoe a
11    mile or more.  That would be not a particular -- I
12    would rather boat it, but I can carry it.  In a
13    backpack?
14  Q.   May I interrupt you?
15  A.   Sure.
16  Q.   The weight of the historic canoe that you're
17    thinking of that you could comfortably carry.
18  A.   About 70 pounds --
19  Q.   Okay.  So we're --
20  A.   -- easily.
21  Q.   Just to give us round numbers, 70 to a
22    hundred pounds?
23  A.   Yeah.  Well, it depends on how the -- if you
24    have a yolk and whatnot.  I could carry 150 pounds a
25    good distance in the canoe.  And, typically, when you
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 1    make long portages, you take the boat, you unload the
 2    boat, and then you take the gear in several trips.  On
 3    short portages, depending on how much stuff you have in
 4    the boat, you may or may not unload it.  It kind of
 5    depends.
 6  Q.   Okay.  Thank you.
 7        Thinking about all of the trips that
 8    you've taken on the Salt and all the various boats that
 9    you used, I'm looking for the maximum weight of the
10    cargo that you have transported in those trips, not
11    including any people and not including equipment or
12    goods needed for personal consumption or use on the
13    trip.
14  A.   So if you eliminate the people, take the
15    people out of the boat, and you take the gear that
16    they're going to use -- and by consumption, you mean
17    like food they were going to eat?
18  Q.   Correct.
19  A.   Or would you say a sleeping bag and a cook
20    pot would be part -- I would take that out?
21  Q.   Uh-huh.
22  A.   So that doesn't count either?
23  Q.   All of that is out.  That is not part of the
24    maximum weight that you're calculating.
25  A.   On those trips, that is what you carry.


Page 4975


 1  Q.   That's it?
 2  A.   On an oar frame there's other things, like
 3    the frame of the oar, the oars themselves, spare oars,
 4    cooler, things like that.
 5  Q.   But those are all part of the boat or part of
 6    the equipment necessary to the boating aspect of the
 7    trip?
 8  A.   For the style of boat trip that we were
 9    taking, they were necessary, yeah.
10  Q.   Okay.  So --
11  A.   So I'm not carrying any commercial gear.
12  Q.   Okay.  All right.
13        MS. CONSOLI: Thanks, and thank you.
14        CHAIRMAN NOBLE: Thank you.  Mr. Henness
15    was really pleased with your questions.
16        MS. CONSOLI: I'm sorry, what?  I didn't
17    hear that.
18        CHAIRMAN NOBLE: Mr. Henness was really
19    pleased with your questions.
20        MS. CONSOLI: Well, thank you.
21        CHAIRMAN NOBLE: Even though he didn't
22    mention it.
23        MS. CONSOLI: Okay.
24        MR. MURPHY: Mr. Chairman, Tom Murphy
25    for the Gila River Indian Community.
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 1        REBUTTAL CROSS-EXAMINATION
 2        BY MR. MURPHY: 
 3  Q.   Good morning, Mr. Fuller.
 4  A.   Good morning.
 5  Q.   Before I get into the first set of questions,
 6    when Mr. Slade was asking you questions this morning, I
 7    noticed that you were looking at a stapled document.
 8    What was that?
 9  A.   Oh, I have some notes.
10  Q.   Can I see them?
11  A.   No.
12  Q.   Excuse me?
13  A.   No.
14  Q.   Why not?
15  A.   Because I don't believe that's the rules of
16    the game here.
17        MR. MURPHY: Mr. Slade?
18        MR. SLADE: Those aren't the rules of
19    the game.
20        BY MR. MURPHY: 
21  Q.   How many sets of notes do you have up there
22    with you?
23  A.   Several.
24  Q.   Okay.  And these are your personal notes?
25  A.   Yeah.
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 1  Q.   And you relied on these while you were
 2    testifying?
 3  A.   Yes.
 4        MR. MURPHY: Do you want to produce them
 5    now, or does the AG's office want us to make an open
 6    records request?
 7        MR. SLADE: We won't be producing any
 8    notes that Jon Fuller has personally.
 9        BY MR. MURPHY: 
10  Q.   You were relying on those while you were
11    testifying, weren't you?
12  A.   I was referring to them, sure.
13  Q.   All right.
14        MR. MURPHY: Mr. Chairman, you know, we
15    would ask that he be required to produce these notes.
16    I mean, he relied on them and he used them while he was
17    testifying.  I can't think of any privilege that would
18    apply to those.
19        I guess the question is, does he want to
20    produce them now or wait for the open records request?
21        MR. SLADE: They're not part of an open
22    records request, if you're familiar with the public
23    records request law; and there are no Rules of Evidence
24    that would require that as part of this Commission.  We
25    have not requested that of any other party, and the
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 1    State does not plan on doing that.
 2        BY MR. MURPHY: 
 3  Q.   Why don't you want to produce them,
 4    Mr. Fuller?
 5  A.   The information in here is just for me.  I
 6    have scribbles and doodles, and that's just not the way
 7    it's been done.
 8  Q.   Is it typed up?
 9  A.   Some of it, yeah.
10  Q.   Does Mr. Slade have a copy of this?
11  A.   No.
12        Well, you have a copy of some of it.  I mean,
13    I have my PowerPoint presentation in a printed copy.  I
14    have the articles that I submitted, so...
15  Q.   And, again, why don't you want to produce
16    them?
17  A.   I don't have to.
18  Q.   And that's the only reason?
19  A.   Yes.
20  Q.   Is there anything in those notes that would
21    undercut any of your testimony?
22  A.   No.
23  Q.   Then why are you unwilling to produce them
24    without expressing a reason?
25  A.   I've already answered that question.
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 1  Q.   Because you don't have to?
 2  A.   Yes.
 3  Q.   Are we on a playground?
 4  A.   You know, there are times when it seems a lot
 5    like we are.
 6  Q.   And this may be one of them.
 7  A.   Exactly.
 8  Q.   Do you think it's --
 9  A.   Do you have any questions on my rebuttal
10    testimony that we're going to get to at some point?
11  Q.   I'm trying to get to the basis for your
12    rebuttal testimony, but apparently there's a portion of
13    that basis that you are unwilling to disclose.
14        Why?
15        MR. SLADE: If you would like to bring
16    that up with the counsel, I would be happy to have that
17    conversation.  That's not a question that Mr. Fuller
18    needs to be answering.
19        BY MR. MURPHY: 
20  Q.   How many pages of those notes do you have?
21  A.   I don't know.
22  Q.   How many sets do you have?
23  A.   Six.
24  Q.   Why do you have them in front of you today?
25  A.   To help me remember things.
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 1  Q.   Your Slide Number 4 was kind of a summary,
 2    and you indicated that -- a number of general points,
 3    right?
 4        And it's up on the screen.
 5  A.   Okay.
 6  Q.   Do you have notes in your notes that you just
 7    put in front of you again, do you have notes for
 8    particular slides in your presentation on --
 9  A.   Some of them, yeah.
10  Q.   -- your personal notes?  Okay.
11        So, you know, some of the points you made is
12    that these boating accounts really did happen, right?
13  A.   Yes.
14  Q.   And that the boating occurred within the
15    normal flow range, correct?
16  A.   Yes.
17  Q.   I think when you were testifying, you said
18    "We went back and talked to the historians on our
19    team."  Who did you talk to?
20  A.   Dennis Gilpin.
21  Q.   Anybody else?
22  A.   Gary Huckleberry.
23  Q.   Is Huckleberry a historian?
24  A.   Yes.
25  Q.   And they said it was not boosterism, right?
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 1  A.   The particular facts of the case were not
 2    affected by boosterism.
 3  Q.   Okay.  You said that they said it was not
 4    boosterism.  Is that what they said?
 5  A.   I don't recall saying that, exactly; but
 6    there's a bullet in front of us that says "Boosterism
 7    does not negate news accounts."
 8  Q.   When you say boosterism, tell me what you
 9    interpret that to mean.
10  A.   Boosterism was a style of writing and
11    self-promotion of a local community where someone may
12    describe in, let's say, an overly optimistic way of
13    what the amenities of the community were.  It was a way
14    to encourage people to come move to a new area.
15  Q.   Now, your Slide Number 12, you talked about
16    this new information from the Hayden book, right?
17  A.   Yes.
18  Q.   And this new account involved an individual
19    whose name was Logan, right?
20  A.   That's correct.
21  Q.   Now, if I look, and what I've got on the
22    screen is a portion of C053-392, which is the State's
23    portion of this Logan account, now, this first
24    paragraph says "A highly skilled Scotch carpenter named
25    Logan, who had been employed at Fort Apache, built a
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 1    stout boat with watertight compartments at each end,"
 2    right?
 3  A.   That's what it says, yes.
 4  Q.   Doesn't say what type of boat he built, does
 5    it?
 6  A.   No.
 7  Q.   In fact, it doesn't even say what he built
 8    the boat out of; but you assumed it was wood, right?
 9  A.   A carpenter building a boat, yes, and given
10    the materials that he had at the time.
11  Q.   The next line says "When rain and melting
12    snow caused a spring flood, he and three others came
13    down the White and Salt Rivers to Hayden's Ferry."
14        Did I read that right?
15  A.   You did.
16  Q.   Why did you choose to include a flood account
17    in your historical summary?  Because your historical
18    summary says "didn't include flood accounts."  I'm
19    looking at this.  It looks like a flood account to me.
20  A.   Yeah, I think it's very unlikely that he was
21    in waters that a hydrologist would define as a flood.
22  Q.   And on what basis do you make that statement?
23  A.   Because historians, newspaper articles, folks
24    who are nonhydrologists commonly call spring runoff the
25    spring flood.  They use it as a synonym.  Flood is
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 1    undefining as a specific rate of flow.  At those rates
 2    of flow, I don't believe it would be possible to boat.
 3  Q.   Okay.  So who wrote this book?
 4  A.   Hayden.
 5  Q.   Hayden knew what a flood was, didn't he?
 6  A.   I don't believe Mr. Hayden was a hydrologist.
 7  Q.   That's not what I asked.  I said Mr. Hayden
 8    knew what a flood was, didn't he?
 9  A.   I'm sure he -- what he knew and didn't know I
10    don't have in evidence.  I view him to be a layperson
11    and to use the term flood in that manner.
12  Q.   So you made the inference that despite the
13    use of the word flood in this account by Mr. Hayden,
14    that you would consider that to be the ordinary spring
15    runoff?
16  A.   Yes.
17  Q.   That's what you did, right?
18  A.   Yes.
19  Q.   Okay.  Because at one point, when you were
20    being examined by Mr. Slade, you say, "We're not
21    considering floods because it's not a part of the
22    ordinary condition of the river," right?
23  A.   That's right, yes.
24  Q.   Okay.
25  A.   And I think I also defined what I meant by
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 1    flood.
 2  Q.   Now, you talked a little bit about lumber and
 3    commercial log floats, right?
 4  A.   Yes.
 5  Q.   And you mentioned lessons from the Weber
 6    River in Utah, right?
 7  A.   That's correct.
 8  Q.   Now, in the Weber case the judge found that
 9    the river was navigable because it had, in fact, been
10    successfully used for log drives for two decades in the
11    1850s and 1860s, right?
12  A.   In part, yes.
13  Q.   And, also, because at one point an individual
14    floated 42,000 railroad ties down the Weber River,
15    right?
16  A.   That sounds right, yeah.
17  Q.   Do we have anything like that on the Salt
18    River?
19  A.   Anything like 42,000 railroad ties being
20    floated?
21  Q.   Or two decades of successful log floats.
22  A.   Neither of those, that we know of.
23  Q.   In fact, if that case stands for anything, it
24    just stands for the fact that successful, repeated use
25    of a river for log drives or transportation of lumber
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 1    can render a river navigable in fact; is that a fair
 2    statement?
 3  A.   Apparently so.
 4  Q.   Apparently so or it is?
 5  A.   Well, it was found to be navigable, and that
 6    was part of the evidence.
 7  Q.   In fact, the Court relied exclusively on the
 8    evidence of historical use in arriving at the
 9    conclusion that the Weber River was navigable in fact,
10    didn't it?
11  A.   I'm not -- I don't recall that that was
12    exclusively what they relied on, but it was a major
13    part of the case, from what I learned from Dr. --
14  Q.   Dant?
15  A.   -- Dant.
16  Q.   You also noted at one point, when being
17    examined by Mr. Slade, that they were able to make this
18    decision without reference to any of the Utah cases.
19    Do you remember saying that?
20  A.   Yes.
21  Q.   And they probably did not use the Utah cases
22    because the dispositive issue in the case was that
23    there was proof of use of the river for commerce,
24    right?
25  A.   I don't know that.
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 1  Q.   Well, doesn't the Utah case say that you use
 2    the susceptibility test where the conditions of
 3    exploration and settlement, you know, explain why the
 4    river wasn't navigated?
 5  A.   Again, what I learned from the case had to do
 6    with log floating, the fact that it was found
 7    nonnavigable [sic], and they mentioned to me or
 8    Dr. Dant mentioned to me that the Utah case did not
 9    come up, and we didn't explore why.
10  Q.   It might have also been, too, because there
11    were people in the area of the river, right?
12  A.   There were certainly people that were cutting
13    logs and people that were collecting them at the
14    bottom, and it's not a densely populated area at the
15    upper end.
16  Q.   Let's talk about a couple of these historic
17    accounts.  This is your Slide 36, "Hauling Freight to
18    Roosevelt."  And I think when you were talking about
19    this, there's a line in here that basically refers to
20    at the time of the heavy rains and floods, they talked
21    about hauling freight up the river.  So is this a flood
22    account?
23  A.   No.
24  Q.   Why did you clip the top line of this
25    newspaper article?
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 1  A.   I have no idea.  There's -- I think I had the
 2    paragraph that I wanted in there and I was just trying
 3    to fit it in the space.  The entire article, I know,
 4    has been submitted into the record, so...
 5  Q.   Let's look.  I'm showing you the actual
 6    complete article.  The first line of this article says
 7    "The recent rains have put the Salt River in a raging
 8    torrent class, although at this time the water is
 9    receding."
10        Does that sound like the ordinary and natural
11    condition of the Salt River?
12  A.   The water receding?  I think the reference in
13    the first sentence to have put the Salt River in a
14    raging torrent class does refer to when it was in a
15    flood condition, and at this time the water is receding
16    would be not a flood condition.
17  Q.   Okay.  I didn't ask you whether it was in a
18    flood condition.  I said, based on this first line, is
19    that a reflection of the Salt River in its ordinary and
20    natural condition?
21  A.   And by the first line, do you mean the first
22    part of that sentence, or do you mean the entire
23    sentence?
24  Q.   The whole thing.  Is this a description of
25    the Salt River in its ordinary and natural condition?
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 1  A.   At the point where the water is receding,
 2    yes.
 3        And I substantive -- provided other
 4    information there in terms of the flow records that
 5    demonstrate that, and I talked about that in some
 6    detail this week.
 7  Q.   When you review these newspaper articles and
 8    you look at the facts, why do you tend to make
 9    inferences from all of the facts in favor of
10    navigability?
11  A.   Oh, I don't believe I do that at all.
12  Q.   Let's talk about Thorpe and Crawford.
13        When you were testifying about this, you
14    pointed out that Mr. Gookin said that they were barely
15    alive, and you read the portion of the newspaper
16    article that said they were, quote, pleased with their
17    adventure.
18        Do you remember where he said that?
19  A.   Well, I could pull out the account, if you
20    would like to reread it.
21  Q.   No, I am asking do you remember where
22    Mr. Gookin said that?
23  A.   Where that they said that they were
24    well-pleased with their adventure?
25  Q.   No, where they came out barely alive.
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 1  A.   In his report or his testimony.
 2  Q.   Okay.  Well, let's look at what he said in
 3    his testimony.  In his testimony -- and this is
 4    Mr. Gookin's Slide 44, and the reference is C034. --
 5    Mr. Gookin said, if I go down to the last sentence,
 6    "The men were pleased with their adventure but had no
 7    intention of attempting to repeat it or to go into
 8    competition with the stage company."
 9        And he said the same thing when he was
10    testifying.  Do you remember that?
11  A.   Yes.
12  Q.   Now, when he put that they were barely alive
13    in his report, it was because he could not find the
14    source that you had relied upon, and said the only
15    source that he could find close to that at that time
16    was from the Bisbee Daily Review, where it said the men
17    were barely alive, right?
18  A.   Well, let's look at it in the transcript, if
19    you like.
20  Q.   Do you have a place in the transcript?
21  A.   We can search for it, if you would like.
22  Q.   Well, you're the one that testified to that.
23    I mean, I guess my question is this:  If Mr. Gookin
24    quoted this during his testimony and it's consistent
25    with what you said about what happened, right, and if
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 1    in his report he said that he couldn't find your
 2    source, but the only source close said that the men in
 3    the trip were barely alive and he cited that, why do
 4    you only point out the fact that his description of
 5    this trip was that the men came out barely alive?
 6  A.   Well, this is a rebuttal that I was giving,
 7    so I'm pointing out things that were contrary to.  If I
 8    were to point out things that we agree on, it would be
 9    a much longer session.
10  Q.   Do you think -- do you think to the extent
11    that Mr. -- and I should say, do you know how the
12    actual Thorpe and Crawford newspaper article made it
13    into evidence in this proceeding?
14  A.   It was submitted by the Attorney General's
15    Office, I would assume.
16  Q.   No.  I put it there, after we did the
17    research and after these accounts.
18  A.   Well, that meant how it got into the record,
19    but that's now how I got ahold of it, so...
20  Q.   So instead of pointing out that Mr. Gookin
21    testified consistently with what ANSAC's decision was
22    the first time around and he read the well-pleased
23    language, you still chose to use that language to
24    contrast the fact that he said the men came out barely
25    alive, based upon your misreading of his report?
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 1  A.   Well, I don't think I misread the report at
 2    all.
 3  Q.   Okay.
 4  A.   And I don't think it's a fair
 5    characterization to quote a newspaper that said that
 6    they were barely alive when the people themselves said
 7    that they were well-pleased with their adventure.
 8    Those seem incongruous to me.
 9  Q.   And that's what Mr. Gookin said on
10    November 19th.  I've got his testimony up, if you want
11    to look at it; but the very last line, "The men were
12    pleased with their adventure but had no intention of
13    attempting to repeat it or to go into competition with
14    the stage company."
15        No mention in his testimony of the men coming
16    out barely alive, right?
17  A.   If you would like, I can go through his
18    report and look for the barely alive statement.  I
19    thought I heard you just say that he had said that,
20    actually.
21  Q.   Well, he said that with reference to an
22    account from the Bisbee paper, which was the closest
23    one he could find in date to this trip, because the
24    article hadn't been disclosed at that point.  But you
25    didn't mention that either, did you?
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 1  A.   Well, if Mr. Gookin is willing to say that
 2    the men -- that the best characterization of them is
 3    not that they were barely alive, then I guess then we
 4    agree, and I would then cede to his concession.
 5  Q.   I guess my question is, though, you have all
 6    of these things.  I mean, you have his report.  You
 7    have his testimony.  You have his slides.  Why do you
 8    pick that one thing, instead of all of them?
 9  A.   All of what?
10  Q.   All of what he said and what he put in the
11    record.
12  A.   Because it's a rebuttal.  I answered this
13    question.  It's because it's a rebuttal, and we're
14    talking about things that we disagree on.
15  Q.   All right, let's talk about this new account
16    of trappers.  And this was an account of -- a newspaper
17    account of -- well, here, let's just put the account
18    up, and it's C053-383.
19        So this is a newspaper account of the author,
20    who met a couple of brothers, who relayed this
21    information to the author, right?
22  A.   Say that again?
23  Q.   This is a newspaper account of an author, who
24    met two brothers, who related information to the
25    author?
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 1  A.   Yes.
 2        Wait.
 3  Q.   It's not a trick question.  It says "A few
 4    weeks ago riding some six miles from town up the river
 5    I met a couple of brothers who were building a boat
 6    which was almost completed and in which they intended
 7    to navigate for several miles the Salt and Gila
 8    rivers," right?
 9  A.   That's correct, yeah.
10        I think I misheard what you were asking, and
11    I was making sure that I was hearing it correct.  I
12    realize you're not trying to trick me, much.
13  Q.   Now, this article falls within the category
14    of, for lack of a better way to put it, a statement of
15    intended boating, right?
16  A.   Well, it's a little more than that, but yeah.
17  Q.   What part of this is a little more than that?
18  A.   Well, they describe they were able to drift
19    in their canoe for whole days and never see a sign of
20    human habitation, which, to me, I interpreted it to say
21    that this is something they had done.
22  Q.   It doesn't say where, though, in that last
23    sentence, right?
24  A.   Well, the article is about on the Salt and
25    Gila.
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 1  Q.   And how did they do this if they were just
 2    now building a boat?
 3  A.   They had done it previously.
 4  Q.   Okay.  So you infer from that last sentence
 5    that they had previously navigated Segments 1 through 6
 6    of the Salt River?
 7  A.   No.
 8  Q.   You infer that they had what?
 9  A.   Navigated a portion of the Segment 6.
10  Q.   And so you referred to this, even though the
11    article only says they were building a boat, as a
12    successful navigation of the Salt River?
13  A.   Yes.
14  Q.   And you also made a statement, too, in your
15    direct -- and why, for all of these statements of
16    intended boating, do you infer that the individuals
17    were successful as opposed to unsuccessful?
18  A.   This is kind of a rehash of our
19    cross-examination after my re -- well, my direct
20    testimony.  And that's not what I did.
21        If you could point me at a specific account,
22    where it's an intended launch, where I call it a
23    success, that would be helpful.
24  Q.   Well, I think this is one of them.
25  A.   No, I think there's evidence in here that
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 1    they had actually been in a boat.  They had described
 2    it in their canoe they were able to drift for whole
 3    days, and that's the kind of information you would have
 4    if you had done it.
 5  Q.   And you infer from that that it's on the Salt
 6    River, right?
 7  A.   That's what the article is about, yes.
 8  Q.   And you infer from that that it was
 9    successful?
10  A.   Drifting for whole days and not seeing a sign
11    of human habitation, I see no evidence in that
12    statement that they had any kind of problems.  And the
13    fact that they were getting up to do it again would
14    probably indicate -- definitely indicate to me that
15    there was nothing so heinous that they wouldn't want to
16    try again.
17  Q.   Would it be more likely, if somebody made the
18    statement that they drifted for whole days in a canoe
19    and never saw a sign of human habitation, that that
20    would take place in Arizona on the Salt River or in
21    Alaska for a period of six years?
22  A.   Certainly you could do that in Alaska, and I
23    considered that; but the context of the article is
24    about what can happen on the Salt and Gila Rivers and
25    what they've done and what the prices are for beaver.
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 1    So I take it to be information about Arizona.
 2  Q.   Okay, and you made the inferences favorable
 3    to your position of navigability, right?
 4  A.   I think it's a pretty clear inference, in my
 5    opinion, yeah.
 6  Q.   So the next new account is the Globe Power
 7    Company, and, again -- and this is C053-384.  And,
 8    again, this is a statement indicating that a boat was
 9    being built, right?
10  A.   Yes.
11  Q.   And that a boat that the company had been
12    using had been carried away?
13  A.   Yes.
14  Q.   And, again, you called this a successful
15    navigation of the Salt River, right?
16  A.   I do.
17  Q.   You don't even know where they had been using
18    the boat or how they had been using it, do you?
19  A.   It says that the area that they were
20    surveying, in the second paragraph, runs from the mouth
21    of Cherry Creek to Redmond Flat.
22  Q.   Could they have been using the boat to cross
23    the river?
24  A.   Possibly.
25  Q.   But you didn't make that inference, did you?
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 1  A.   I would say that in addition to doing their
 2    surveying.
 3  Q.   Just so I have it right on these two new
 4    accounts, the trappers and Globe Power, even though
 5    there's no specific details of any actual trip or use
 6    of these boats on the Salt River, you call them both
 7    successes, right?
 8  A.   They had been using the boat.  They intended
 9    to get a new one to continue their work.  That implies
10    success to me.  If they had been out there and the boat
11    had been swept away and the whole boating idea was just
12    a miserable failure, I can't imagine them paying for a
13    new one.
14  Q.   Let's talk a little bit about your summary.
15    So Logan went from -- you have him as being successful
16    going through Segments 1 through 6, right?
17  A.   Yes.
18  Q.   That's Number 1.  And these are your
19    Slides 45 to 48 from the most current exhibit.
20  A.   43, maybe?
21  Q.   Oh, sorry.  Slides 43 to 46.
22        And so in terms of Segment 6, if we use
23    Mr. Gookin's distinction of 6a and 6b, he only boated
24    through 6a, right?
25  A.   I think he said he came down to Tempe.  Let
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 1    me just take a quick look here.
 2        It said Hayden's Ferry.  So if it was into
 3    6b, wherever Mr. Gookin decided to draw that line, it
 4    was not very far into it.  So I think 6a would be a
 5    fairer way to say it.
 6  Q.   And then 5 tons of wheat, that took place in
 7    6a or 6b?
 8  A.   Sounds like 6b.
 9        If you could clarify where, exactly, his -- I
10    think he said it was Tempe Butte, and that's not an
11    exact dividing line.  If you want to tell me it's like
12    Mill Avenue or the railroad or --
13  Q.   Let's say Mill Avenue Bridge.
14  A.   Okay.  So for me, it sounds like he was going
15    downstream of that, and that would be 6b.
16  Q.   Hamilton is only 6, from somewhere in the
17    Phoenix area going down toward Yuma, right?  That's
18    account Number 4.
19  A.   Yeah.  So that would be in 6b.
20  Q.   And how much of 6b is that in?
21        We don't know, do we?
22  A.   It's about the lower 15 miles, yeah.
23  Q.   Well, we don't really know, do we?
24  A.   We know where Phoenix is, or was.
25  Q.   Okay.  At that time, in 1879, did Phoenix --
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 1    was Phoenix on the river?
 2  A.   It was pretty close.  The river was on the
 3    Capitol in 1905, so...
 4  Q.   And, again, you made no effort on these
 5    historical accounts to ascertain the percentage of the
 6    segment boated, right?
 7  A.   No.
 8  Q.   You made no effort on any of these accounts
 9    to ascertain the number of portages that may be
10    required or were required during the trip on that
11    segment, did you?
12  A.   Let me go back to the percentages thing.  So,
13    no, I did not compute an exact percent of the reach;
14    but I did ascertain, you know, starting points and
15    ending points as they're reported in the information
16    that we have in front of us.
17        In terms of portages, I did make note of
18    portages where they were described by the boaters
19    themselves.  So, yeah, that was in my testimony.
20  Q.   You made no effort to numerically tabulate
21    for this summary the number of portages in those
22    accounts, did you?
23  A.   Not in the summary, no; but in my
24    descriptions of them, yes.
25  Q.   Do you agree with me that navigation of a
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 1    river must be for a meaningful distance?
 2  A.   Yes.
 3  Q.   I mean, if the river is 100 miles -- or the
 4    segment is 100 miles long, 1 mile of that river, not
 5    really a meaningful distance, is it?
 6  A.   No, I would disagree.
 7  Q.   Why?
 8  A.   If the mile that was navigated looks exactly
 9    the same as the other 99, I think that would be strong
10    information that should be considered.
11  Q.   Now, for purposes of this summary, when you
12    say, "We had 28 accounts.  Now we have 31," that's
13    because you added the Logan account, the trappers, and
14    Globe Power, right?
15  A.   That's correct.
16  Q.   So you added one account that at least was
17    self-described as during a flood and two accounts where
18    the only specific facts with regard to the Salt River
19    were that a boat was being built, right?
20  A.   I think I've stated what I think about those
21    reports.  I wouldn't characterize them the way that you
22    did.  I did add three reports, and I did call them a
23    success.
24  Q.   And you're also counting J.K. Day five times
25    on this chart, right?
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 1  A.   That's right.
 2  Q.   Wasn't Day a lion hunter?
 3  A.   At one point in his career, I believe he did
 4    bag some lions.  And I think the article maybe even
 5    said something about lion pelts.  Perhaps that was
 6    another one.
 7  Q.   So if we go down to -- I'm looking at
 8    Slide 45, Number 19, Robinson.  Why did you add the
 9    four additional Day accounts as successful, but you
10    didn't add the two additional accounts in Robinson,
11    which said that the expeditions ended in death and
12    destruction?
13  A.   Which additional accounts from Robinson were
14    those?
15  Q.   The two additional accounts mentioned in the
16    article.
17  A.   You need to refresh my memory there.  That
18    doesn't ring a bell for me.  I know that somebody died
19    when they got to Mexico, but it had nothing to do with
20    boating.  I think they were killed by natives.
21  Q.   Okay.  Boating success, just to clarify, your
22    definition of success is that the boat, boater, and
23    cargo arrive at the destination, right?
24  A.   I think that's -- well, as I mentioned,
25    that's not just my standard; but I think if you talk to
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 1    boaters, that's what they will tell you, and I'm one.
 2  Q.   That standard does not take into account the
 3    amount of time it takes, right?
 4  A.   I don't include anything there about time
 5    explicitly in what was stated there, but I can see an
 6    issue of time potentially affecting whether somebody
 7    would call it a success or not.
 8  Q.   And this standard does not consider the
 9    element of cost either, right?
10  A.   No, this standard really just applies to the
11    historical accounts, as to whether the account was a
12    success or not, as a boating trip.
13  Q.   And your purpose in articulating this
14    standard is that this is a standard that you are
15    applying to the historical accounts to determine
16    whether the Salt was navigable in fact; is that a fair
17    statement?
18  A.   It's part of the process to get to that
19    point, yes.
20  Q.   And this doesn't relate to the susceptibility
21    element, right?
22  A.   It does, yes.
23  Q.   How?
24  A.   Because of the fact that there were instances
25    are a clue that help us with the susceptibility.  If
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 1    all of the instances of people attempting to boat the
 2    river ended in failure or a river in failure, I think
 3    that would inform on the susceptibility analysis.
 4  Q.   This is your Slide 50, and you have it
 5    labeled as "Historical Accounts:  Quote, Other Guys'
 6    Definition of Failure"?
 7  A.   That's right.
 8  Q.   And then you mention a couple of examples
 9    from Mr. Gookin and one from Dr. Littlefield.  So
10    you're saying that these factors are not determinative
11    of failure, right?
12  A.   Yes, that's correct.
13  Q.   The last bullet says "No Adjustment for
14    Depleted River Flow Conditions."
15        What does that mean?
16  A.   That I didn't hear anything in the testimony
17    from other experts as they were describing these
18    historical accounts to say, well, these were on
19    depleted conditions or as opposed to nondepleted
20    conditions and how that would have impacted the
21    experience that the boaters described.
22  Q.   What does that matter for a historical
23    account?
24        Are you suggesting that we should change
25    history, and if there are depleted conditions, put more
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 1    water in the river and make these accounts better?
 2  A.   No.  I'm not arguing whether you should
 3    change history at all.  We should use history for what
 4    it is, but we should also interpret history in light of
 5    the facts.
 6        So the fact that somebody came down the river
 7    in a depleted condition and was still able to make the
 8    trip suggests that in a nondepleted condition they
 9    would have an easier time of it.
10  Q.   And, again, that has absolutely no bearing on
11    what actually happened, does it?
12        What happened is what happened.
13  A.   It doesn't change the facts of the case, but
14    it does yield information about how to interpret the
15    facts of the case.
16  Q.   You said during your direct testimony that
17    there are some who say, quote, if you bump a rock, it
18    falls apart, as to wooden boats.  Who said that?
19  A.   As I sit here today, I don't recall anyone
20    specifically saying that.  That may have been -- it may
21    have been an exaggeration.  I need to go look.
22  Q.   Well --
23  A.   I was trying to convey an impression that was
24    given that historic boats, wooden boats, were extremely
25    fragile; that the idea that you bumped a rock was the
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 1    end of your boat.  And that's just not the case.
 2        CHAIRMAN NOBLE: Mr. Murphy,
 3    approximately how much time do you think you might have
 4    left?
 5        MR. MURPHY: I think maybe about
 6    40 minutes.
 7        CHAIRMAN NOBLE: Let's eat lunch.
 8        MR. MURPHY: Okay.
 9        CHAIRMAN NOBLE: Let's try for an hour.
10    I don't know that it will make a bit of difference on
11    whether we come back tomorrow, but let's try for an
12    hour.
13        (A lunch recess was taken from
14        12:01 p.m. to 1:02 p.m.)
15        CHAIRMAN NOBLE: Mr. Murphy, are you
16    ready?
17        MR. MURPHY: I am, Mr. Chairman.
18        CHAIRMAN NOBLE: Mr. Fuller?
19        THE WITNESS: I am.
20        CHAIRMAN NOBLE: Jody?
21        THE COURT REPORTER: Yes, sir.
22        CHAIRMAN NOBLE: Let's proceed.
23        BY MR. MURPHY: 
24  Q.   I think our last discussion, Mr. Fuller, was
25    about the bullet you had, "No Adjustment for Depleted
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 1    River Flow Conditions," and I think that that appears
 2    in your Slide Number 50 just for purposes of the
 3    susceptibility analysis; is that a fair
 4    characterization?
 5        I mean, you're not suggesting that we rewrite
 6    history?
 7  A.   I am not suggesting -- no, I am not
 8    suggesting we rewrite history.
 9  Q.   If we're not rewriting history, then the
10    relevance of that statement would be then for
11    susceptibility purposes?
12  A.   As I mentioned before we broke for lunch,
13    that it's also important to interpret the historical
14    record in the context of the human changes that have
15    been imposed on the river.
16  Q.   Okay.  Your Slide Number 66, basically, you
17    made the point that the U.S. Forest Service advocates
18    against navigability, correct?
19  A.   Yes.
20  Q.   Has the Forest Service participated in this
21    case in this latest go-around of hearings?
22  A.   No, not that I'm aware of.
23  Q.   And so they're not in the room today actively
24    advocating against the navigability of the river?
25  A.   They are not in -- as far as I know, they're
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 1    not in the room today.  I don't know everyone in the
 2    room and who they represent, but...
 3  Q.   Now, your Slide Number 67 as part of your
 4    rebuttal, you said boat crashes does not equal a river
 5    being nonnavigable, right?
 6  A.   Correct.
 7  Q.   At a certain point, if you have a limited
 8    number of accounts of navigability, you certainly would
 9    have to assess the number of successes against the
10    number of failures, though, wouldn't you?
11  A.   Yes.
12  Q.   I mean that's the reason for your putting
13    success as a category in your historical summary chart,
14    right?
15  A.   Yes, one of the reasons.
16  Q.   And so to a certain extent, you do have to
17    consider incidents which occur, such as crashes, in
18    determining whether a river is navigable or not, right?
19  A.   That's a fair statement, yes.
20  Q.   All right.  So your Slide 67 -- I think it's
21    68.  Sorry.  And this is your rebuttal to Mr. Gookin.
22    You say Stantech is not Fuller, and this is a reference
23    to the report on the minor watercourses that was done
24    in 1998, right?
25  A.   That's correct.
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 1  Q.   And when you put the report was for ANSAC,
 2    not Arizona State Land Department, why did you put that
 3    there?
 4  A.   It was not my -- it was not prepared for --
 5    there's just differences between what I've done where
 6    I've been in charge of the product, and my client has
 7    always been the Land Department in these cases.  And
 8    that was not the case for this particular report.
 9  Q.   Do you know, if you go to the ANSAC website
10    and download this report, and it's Lower Salt
11    Exhibit 11, that the download PDF has your name on it?
12  A.   I'm not aware of that.
13  Q.   You do know that your name is on the front
14    page of the report, right?
15  A.   Yes, I do.
16  Q.   I mean if we go, and this is the front page
17    of Exhibit 11, I mean, it says "Stantech Consulting in
18    Association with JE Fuller Hydrology & Geomorphology,
19    Inc."  That's you, right?
20  A.   That's my company or the company I owned at
21    the time.
22  Q.   And this report identifies you personally as
23    a member of the team that produced it, right?
24  A.   Yes, I was.
25  Q.   Now, are the chapters in this report
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 1    delineated by specific author or not?
 2  A.   I don't recall.  I know for a fact that the
 3    chapter that -- or the text that's cited repeatedly by
 4    Mr. Gookin is not my work.
 5  Q.   Do you know whose work it is?
 6  A.   I believe it was Barbara Tellman, and that
 7    would be she was at the Water Resources Research Center
 8    at that time.
 9  Q.   And is she a well-respected historian?
10  A.   I don't know.
11  Q.   Did you ever request to have your name
12    removed from the report?
13  A.   No.
14  Q.   I mean, did I hear you wrong or did you
15    express some sort of dismay about your name being on
16    the cover of this report when you testified?
17  A.   You did not hear that from me.
18  Q.   In fact, you -- this report appears on your
19    resumé, right?
20  A.   It probably does.
21  Q.   C018, Number 162, this is your resumé,
22    Page 11.  You have "Navigability Study for Small and
23    Minor Watercourses, State of Arizona" listed under the
24    Geomorphology section; does that sound right?
25  A.   I see that right there, yes.
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 1  Q.   And you also have it listed a second time
 2    under the Navigability section in your resumé, right?
 3  A.   Yes.
 4  Q.   And in your work here, you considered all of
 5    these elements that you've testified about to be parts
 6    of navigability, right?
 7  A.   All of which elements?
 8  Q.   All of the elements in your report; the
 9    history, the geomorphology, the hydrology.  I mean, all
10    of that goes into the navigability determination,
11    right?
12  A.   That's true.  All of those things are
13    elements of a navigability decision, yes.
14  Q.   How many times do you think you've handed out
15    this resumé or distributed it listing those studies as
16    part of your projects?
17  A.   I don't know.
18  Q.   I mean, your resumé doesn't break down that
19    study by whatever specific chapter you authored, does
20    it?
21  A.   You're looking at it right there, so no.
22  Q.   Slide 69.  I don't remember you talking about
23    this on direct, but you state in Slide 69 that draw in
24    a boat is a function of load carried, displacement, the
25    design of the boat, the length, width, section, depth,
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 1    and placement of the load within the boat, right?
 2  A.   Yes.
 3  Q.   You agree with me those are pretty specific
 4    factors?
 5  A.   Yes.
 6  Q.   So if we go to C053-397, Table 4, which is
 7    from one of your written reports submitted this
 8    go-around, you've actually computed the draw for the
 9    boats in every one of these historical accounts,
10    haven't you?
11  A.   I would not say computed.  I would say
12    estimated.
13  Q.   Oh, okay.  Do you have any, like, raw
14    computations or data for this?
15  A.   No.
16  Q.   All right.  Modern Boating, Slide Number 72.
17        Oh, you also said, too, I mean if we go back
18    to Table 4 on draw, some of these boats were identified
19    in the news accounts as skiffs, right?
20  A.   Yes.
21  Q.   And you said on your examination by Mr. Slade
22    that a skiff is almost a generic name for a boat,
23    right?
24  A.   I think what I said was that some people
25    tend -- can use it that way, yes.
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 1  Q.   I think what you said was, skiff is just a
 2    word for a boat.  It can be used to describe a variety
 3    of boats.  Is that a fair statement?
 4  A.   What I recall saying was that there's a
 5    specific meaning of skiff.  I think Dr. Newell
 6    testified about that.  But what -- the intent of what I
 7    was trying to get across is that many folks use the
 8    word skiff to discuss a number of different kinds of
 9    smaller boats.
10  Q.   Now, if we go to just the first account --
11    and I'm not going to go through all these. -- the Logan
12    account, which we read earlier, he didn't say what kind
13    of boat he took on his trip, but you just assume that
14    it was a rowboat, right?
15  A.   Given the description of it, yes, that's what
16    I did.  I suppose it's possible that they were poling
17    it.  It's possible that they used a one-bladed paddle.
18    But, typically, downriver boats like this are rowed.
19  Q.   If I'm looking, I only see canoe in two of
20    these accounts, Spaulding and Ensign and Scott, right?
21  A.   That's correct.
22  Q.   Modern Boating, Slide 72, you have a slide
23    that talks about what we can learn from modern boating;
24    what the river looks like, depths and widths, boating
25    conditions, right?
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 1  A.   That's right.
 2  Q.   And those would be modern or current
 3    conditions, right?
 4  A.   Yes.
 5  Q.   And on Slide 97 you talked about the biggest
 6    difference between experts, and you emphasize
 7    on-the-river experience.  You also talked about ranges
 8    of discipline considered and reliance on computer
 9    models.  Right?
10  A.   Yes.
11  Q.   How much on-the-river experience do you have
12    in Segment 6b?
13  A.   I have canoed portions of Segment 6b three
14    times.
15  Q.   From where to where?
16  A.   I was in the vicinity of one of the Phoenix
17    bridges.  We were installing scour gages and used a
18    canoe to travel a small portion, the effluent-dominated
19    area.  And then down near the confluence we took a
20    canoe trip below 91st Avenue.
21  Q.   And, again, that's also in effluent, right?
22  A.   Yes.
23  Q.   So in terms of --
24  A.   Oh, and, I'm sorry, you said 6b, not 6a,
25    right?
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 1  Q.   I said 6b.
 2  A.   Got it.
 3  Q.   So your boating experiences then on
 4    Segment 6b were not on the natural and ordinary
 5    condition --
 6  A.   Oh, no.
 7  Q.   -- of Segment 6b?
 8  A.   That's correct.
 9  Q.   So in terms of your on-the-river experience,
10    you're primarily talking about segments upstream of 6b,
11    right?
12  A.   Well, I wouldn't guess -- from what I've
13    heard, I don't know that anybody else had any
14    on-the-river experience in 6b, so I still say that that
15    applies to me, that I have more.
16  Q.   What specific experience or experiences have
17    you had in 6b that provide any information or basis for
18    the opinions you've expressed here?
19  A.   Well, I've seen the condition of the river
20    today, and I can definitively tell you that it does not
21    look like the descriptions of the past.  I've checked
22    that myself in the field from the seat of a boat.
23  Q.   So then your biggest takeaway from your
24    experiences on 6b is we can't use those experiences to
25    determine what the river looked like?
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 1  A.   What my biggest takeaway was, what I just
 2    described.
 3  Q.   Did you use the phrase, did you say we've
 4    ground-truthed them yesterday?
 5  A.   Ground-truthed them.
 6  Q.   As to the segments?  You were talking about
 7    the field experience.
 8  A.   Ground-truthed would be -- I don't recall
 9    saying it, but that's something I do say, so I could
10    have.
11  Q.   I think that's what I heard.
12  A.   Yeah, could well have been.
13  Q.   Now, you didn't ground-truth anybody for
14    Segment 6b, did you?
15  A.   Well, I have been to Segment 6b, but the
16    conditions of the ordinary and natural condition were
17    not ground-truthed by being in the field.  They were
18    verified, would probably be a better word, by using a
19    variety of sources.
20  Q.   Slide 104.  You talked about susceptibility
21    by rating curve, and what this slide seems to suggest,
22    and I want to make sure that I've got this right, is
23    that based on your rating curves, the Segments 2
24    through 6 would support year-round use of canoes on the
25    river in its ordinary and natural condition?
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 1  A.   That's correct.
 2  Q.   Now, we just looked at your draw table in
 3    some other accounts, and, I mean, we've got like two
 4    historical accounts over 50 years where canoes were
 5    used.
 6        Would it be fair to say that the frequency of
 7    reported historical use is not consistent with your
 8    hydrology?
 9  A.   No.
10  Q.   Why?
11  A.   Well, there's lots of reasons to explain why
12    we don't have historical accounts in that segment.  One
13    could be historically people weren't out there very
14    frequently, and the reason for that --
15  Q.   I probably didn't make my question clear
16    enough.
17  A.   Okay.
18  Q.   I'm just asking would it be fair to say that
19    the frequency of reported historic use -- I'm not
20    asking for explanations, but just the frequency of
21    reported historical use is not consistent with your
22    hydrology?
23  A.   No, I don't find them to be inconsistent at
24    all.
25  Q.   And just so I understand this and the


Page 5017


 1    Commission understands it, you know, your assessment on
 2    the rating curves is that the Salt River was available
 3    for use by canoes year-round in Segments 2 through 6,
 4    and we have only two accounts of canoe use over a
 5    period of 50 years; does that sound right?
 6  A.   In the historical period, yes, we have
 7    recorded accounts that we have found in the record thus
 8    far, there's about two in 50 years, that sounds about
 9    right, of canoes.
10  Q.   Let's talk about beaver dams.  Your
11    Slides 114 and 115, you said that Mr. Gookin says that
12    numerous beaver dams existed on Segment 6, and then in
13    Slide 115 you provided this cross section and you said,
14    you know, there's no dam that's going to be 1,800 feet
15    across the river; that you would need a huge number of
16    trees for a dam every 300 yards.
17        Didn't Mr. Gookin say, when he testified,
18    quote, I have never seen a beaver dam across the river
19    on the Salt anyplace?
20  A.   He may well have done that, and that would be
21    an accurate statement.
22  Q.   Didn't he also say that, quote, There was a
23    publication in which an ornithologist, and don't ask me
24    how to pronounce the name, but he found that the Salt
25    River had dams, in some places, every few hundred
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 1    yards?  Do you remember him saying that?
 2  A.   Vaguely, yes.
 3  Q.   Let's look at Mr. Gookin's Slide 199 from
 4    C034.  I mean, this is what he presented when he
 5    testified, right?
 6  A.   Yes, it looks like one of his slides, yes.
 7  Q.   Now, even though his slide says "in some
 8    places, every few hundred yards" and that beavers want
 9    3 feet of minimum depth in their habitat, your Slide
10    Number 114 says there is one every few hundred yards
11    and that beaver dams needed to create the 3 foot depth.
12        You still sticking with that?
13  A.   Yes.
14  Q.   Why do you do that?
15  A.   Why do I do which?
16  Q.   Well, why did you take what Mr. Gookin said,
17    with conditional language, turn it into absolute
18    language, and then produce a diagram like we have on
19    Slide 115?  I want to know why you did it.
20  A.   When I read his testimony and his report, I
21    believe he said in several places that there were
22    beaver dams every several hundred yards, and I believe
23    that I'm reporting accurately what his testimony was.
24  Q.   All right.  Let's talk a little about the
25    hydrology.  This is your Slide 85.  I want to be as
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 1    clear as possible about this, which is -- and I'm going
 2    to have to reduce this slide size a little bit.
 3        So we now have additional numbers here.  Your
 4    Footnote or Note 4 says that the Segment 6 mean and
 5    median annual estimates are from Thomsen and Porcello
 6    USGS report, right?
 7  A.   Yes.
 8  Q.   And that's from their 1991 report?
 9  A.   That sounds right.
10  Q.   And what you did is, you took their -- like
11    in the case of median annual, you took their median
12    annual for the entire time period and you divided it
13    out by the number of years, right?
14  A.   They report a median annual value.  All I did
15    was change the units.
16  Q.   Okay.  So you did a computation to change the
17    units?
18  A.   Right.
19  Q.   And so you did the same thing with the mean
20    annual, right?
21  A.   Median annual, but yes.
22  Q.   Well, there's a mean annual column in the
23    first here.  You did the same thing for that number in
24    the first column, right?
25  A.   Yes, it was a unit conversion for both of
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 1    those.
 2  Q.   Okay.  And those are both from Thomsen and
 3    Porcello?
 4  A.   Correct.
 5  Q.   Where does the 522 for the 10 percent
 6    duration in Segment 6 come from?
 7  A.   As I explained yesterday, that's from the
 8    addition of the near Roosevelt gage and the Tonto Creek
 9    at near Gun Creek and the Verde River.  It's the Verde
10    River.  I'm sorry, I'm losing it here.  Above the dams.
11    Help me out.
12        I said it yesterday.  Sorry.
13        Below Tangle Creek.  There you go.
14  Q.   Okay.  And the daily median in the middle,
15    this 819, where is that number from?
16  A.   Again, that's the sum from those three gages.
17  Q.   Now, when you said median daily in this
18    column, does that mean that you take all those gages
19    for a specific day of each year, like today is
20    May 19th, so you take May 19th, 2016, May 19th, 2015,
21    May 19th --
22  A.   No.
23  Q.   Okay.  So then tell me how this is a median
24    daily.
25  A.   You take all of the data for every day of the
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 1    entire period and you look for the median.
 2  Q.   Okay.  And the same is true then for the
 3    75 percent and the 90 percent?
 4  A.   Similar process.  You're looking for a
 5    different marker, though.
 6  Q.   Okay.  So I'm looking at -- and this is C053
 7    Number 396, Page 7, and I'm looking at the bottom of
 8    this, and this is called "Flow Estimates Previously
 9    Reported to ANSAC."
10        So the 1,230 figure is there as a 50 percent.
11    The numbers going across are 287, 400, 605, 1,280 and
12    3,323.
13  A.   Yes.
14  Q.   Where did those numbers come from?
15  A.   Those were also additions from the same set
16    of gages of the data that was published by the USGS in
17    1998.
18  Q.   By the way, on the far right of this exhibit,
19    you state "Data published by USGS," and you, of course,
20    in your slideshow, you portray USGS as an unbiased
21    source.
22        Now, that 1,230 number is also a computation
23    based on data published by USGS, right?  I mean, you
24    didn't put the word computation in, but it is a
25    computation, right?
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 1  A.   Well, they're all computations.
 2  Q.   Okay.  So why is there a difference between
 3    the line for Fuller Segment 6 on this particular
 4    exhibit, but if I go back up, those numbers don't match
 5    what is on your Slide Number 85?
 6        They seem like if we look at the median daily
 7    50 percent on Slide 85, you have 819 cfs.  If I look at
 8    the median daily 50 percent on Exhibit -- make sure I
 9    get this right. -- 396, Page 7, I got 605.
10  A.   The primary -- well, there's two differences
11    there, as I explained previously.  One would be the
12    inclusion of additional years of data that were not
13    included in the 1998 publication by the USGS, and the
14    other difference would be the addition of the flow
15    depletions as computed by Mr. Burtell.
16  Q.   So in 7 years of additional data, we've got a
17    median that's jumped 200 cfs?
18  A.   No, you're not understanding what I'm saying.
19    Shall I try again?
20  Q.   Try again.
21  A.   Okay.  So the numbers that are listed there
22    in Table 1 on Page 7 of the hydrology exhibit, under
23    Segment 6 Mr. Fuller, are what I reported previously by
24    simply adding up the values that the USGS had published
25    based on their statistical stream summaries through
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 1    1996.  So there's not 7 years of additional data.
 2    There's 19 years, or is that 20 years, of additional
 3    data.
 4        And there's also the depletion flow estimates
 5    that would tend to push it in the upper direction.
 6        And I point out, too, that the median flow
 7    rate of the 50 percent that I have there on the new
 8    chart of 819 is pretty darn close to what your guy came
 9    up with.  I think he had 791 or 790, something like
10    that.
11  Q.   Okay.  So let's talk for a few moments then
12    about depths.
13        Now, and this is from C030, Slide 364 -- or
14    Exhibit 364, Slide 238.  You presented, for Segment 6,
15    a 50 percent median flow rate of 1,230 cfs, an average
16    depth of 5.3, velocity 2.1, top width 290.  And we know
17    today that's incorrect, right?
18  A.   I'm not sure what --
19  Q.   You're not sticking with this, are you?
20  A.   I'm not saying that the 50 percent median
21    daily flow is 1,230.  The median annual flow is 1,230,
22    and those depths would correspond for that cross
23    section.
24  Q.   Well, what was your -- I guess what was your
25    objective then in including this in your initial
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 1    presentation?
 2  A.   Trying to depict the typical flow conditions
 3    of Segment 6.
 4  Q.   So the typical flow conditions are an average
 5    depth of 5.3 feet?
 6  A.   I believe that's the one where I transposed
 7    the numbers, too, so...
 8  Q.   Oh, okay.
 9  A.   And I think you guys have --
10        MR. SPARKS: I'm sorry, Mr. Chairman, I
11    can't hear the witness now.
12        THE WITNESS: I think you guys have
13    asked me about that quite a number of times now.
14        CHAIRMAN NOBLE: Jon, I realize you've
15    been on the stand a long time and it gets hard, but
16    could you move the mike just a little closer?
17        THE WITNESS: I'm doing my best.
18        CHAIRMAN NOBLE: Okay.
19        BY MR. MURPHY: 
20  Q.   Now we have a slide, a new slide from the
21    current presentation, and this is Slide 102, "Beyond
22    Rating Curves," and here you talk about depths based on
23    the information you previously provided, right?
24  A.   Previous in this presentation, yes.
25  Q.   Let me ask you about Segment 2.  I mean, you
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 1    show here that in its ordinary and natural condition
 2    Segment 2, entire year, 1.2 feet depth, right?
 3  A.   At the 10 percent flow rate.
 4  Q.   Yeah.  And if we go back to Slide 85 from
 5    your current presentation, you have a median daily for
 6    Segment 2 of 277, right?
 7  A.   Yes.
 8  Q.   So, and at your 10 percent duration you have
 9    a flow of 158 cfs for Segment 2, right?
10  A.   That's right.
11  Q.   So if I take a specific day of flow for
12    Segment 2, and that would be the Chrysotile gage,
13    right?
14  A.   This is based on Chrysotile data, yes.
15  Q.   Oh, okay.  Great.
16        So November 16th, you know, and this starts
17    at 300 cfs on the lower left, right?
18        MR. SLADE: Is this an exhibit?
19        MR. MURPHY: Not yet.  I mean, we could
20    get on the USGS website and do it in real-time.
21        MR. SLADE: Well, it's not an exhibit,
22    Mr. Fuller's never seen it, I've never seen it, and
23    you're asking him questions about it, so...
24        MR. MURPHY: Well, let me -- I'll work
25    through it.
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 1        BY MR. MURPHY: 
 2  Q.   So if I want to find the flow for a specific
 3    gage site on the Salt River, I go to the USGS
 4    streamflow site, right?
 5  A.   I'm sorry.  I'm just trying to digest what
 6    you put in front of me here.  Would you repeat the
 7    question?
 8  Q.   Yeah.
 9        If I want to know the flow for a specific day
10    on the Salt River, I go to the USGS streamflow site,
11    right?
12  A.   Yes.
13  Q.   And there you can plug in a specific day,
14    parameters, and hit a button, and it produces something
15    like this, right?
16  A.   Yeah.
17  Q.   And so if I'm looking November 16 -- and
18    you've seen graphs like this before, haven't you?
19  A.   Yes, I have.
20  Q.   Probably a lot more -- a lot more than I
21    have, right?
22  A.   I can't speak to what you do, but I've seen a
23    lot of them.
24  Q.   Okay.  So if we go from the 16th across, you
25    know, we start November 16th at hour zero and we end at
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 1    hour 24.  So at about, let's say, 3:30 in the
 2    afternoon, like maybe about where I have the cursor
 3    here, what would you say the flow rate of the Salt near
 4    Chrysotile is?
 5  A.   Where you have the cursor?
 6  Q.   Yeah.
 7  A.   That would be about, let's see, 400, 500,
 8    600 -- 650, something like that.
 9  Q.   Okay.  And what would you expect the depths
10    to be if the flow was 650 cfs?
11  A.   For the existing conditions?
12  Q.   Yeah.
13  A.   You want the mean depth, the average depth,
14    or do you want the conditions in the ordinary and
15    natural condition as of the time of statehood according
16    to somebody else's rating curves?
17  Q.   Well, we know that 2 is still pretty close to
18    its ordinary and natural condition, right?
19  A.   Yes.
20  Q.   So what do you think the -- what do you think
21    the mean depth would be at 3:30?
22  A.   I think what I would do if I wanted to know
23    the mean depth today, is I would scroll down a little
24    bit on this page and look at the depth curve.
25  Q.   Okay.  Can you ballpark it based -- I mean,
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 1    you've given us prior depths based on cfs.  I mean,
 2    could you ballpark it?
 3  A.   I have boated the river, actually pretty
 4    recently, at 650 in Segment 2.  We put in below the
 5    bridge in rubber rafts.  We had six to eight people per
 6    raft.  We probably scraped a rock or two on the way
 7    down, but we never had to get out and push.  I would
 8    say the average depth as we went down there was
 9    probably between 2 and 4 feet.  But, again, it's really
10    hard to characterize depth over a river segment like
11    that.
12  Q.   How close is the Chrysotile gage to the
13    bridge that goes over U.S. 60?
14  A.   It's just upstream.
15  Q.   Like pretty close; within a quarter mile,
16    maybe?
17  A.   Yes.
18  Q.   So this is the screensaver I've been using
19    since November 17th in these hearings, and this is just
20    on the north side of the bridge at U.S. 60.
21        MR. SLADE: Is this an exhibit?
22        MR. MURPHY: Not yet.
23        MR. SLADE: Okay.
24        BY MR. MURPHY: 
25  Q.   I mean, does that look like 2 feet of water?
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 1  A.   In some places, no.  In other places --
 2  Q.   Is there anyplace where it does?
 3  A.   Yeah.
 4  Q.   Can you point it out?
 5  A.   Sure.
 6        In the foreground.
 7  Q.   Right here?
 8  A.   Yeah.
 9  Q.   Okay.
10  A.   Like I say, you know, I can't tell exactly;
11    but based on my river experience, that's about what I
12    would expect right in there.  There's probably some
13    spots within the riffle itself.
14  Q.   What about along this ridge right here where
15    I'm moving the cursor?
16  A.   Well, it seems quite shallow there.  I would
17    say it would be less than that.
18  Q.   Probably less than maybe 6 inches there,
19    right?
20  A.   Well, I'm sure there are places in there
21    that's less than 6 inches, true.
22  Q.   And, again, it's -- I think as you have
23    previously said, the important part is, you know, what
24    are the conditions actually on the river, right?
25  A.   Yes.
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 1  Q.   And, by the way, that -- so that photograph,
 2    if it was taken at 3:30 p.m. on November 16th -- we
 3    don't know that it is or not, but if we assume that it
 4    is, that's like double the median daily flow, right?  I
 5    mean it's 650 and if the median is 277?
 6  A.   It's a little more than double, yeah.
 7  Q.   Oh, okay.
 8        So even with more than double, we've got at
 9    least one point of the river here where we may have a
10    depth of 6 inches?
11  A.   Yeah, that's a great point, because it kind
12    of highlights some of the weaknesses of just using a
13    rating curve to try to determine conditions on the
14    river as opposed to actual boating experience.
15  Q.   And there's not --
16  A.   We heard from a number of experts who would
17    suggest that 650 is plenty of water.
18  Q.   And there's not even a -- like what I would
19    call a low flow channel here; it's all pretty much
20    confined in one area, right?
21  A.   I can see how you would use those
22    descriptors.  A boater might look at that a little bit
23    differently.  That's definitely a bony stretch, and if
24    you had a very wide boat, you may have some tough time
25    getting through there, and you might get out and
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 1    push --
 2  Q.   Okay.
 3  A.   -- at that particular spot.
 4  Q.   Let's talk about Native American boating, and
 5    then I should be pretty close to done.
 6        So yesterday, after your slideshow, Mr. Slade
 7    asked you a bunch of questions about Native Americans
 8    and ending with the conclusion that you think it's --
 9    did you say it was possible or probable that the Pimas
10    and Maricopas used boats?
11  A.   I don't recall which word I used.
12  Q.   Why didn't you put that in your slideshow?
13  A.   No particular reason.
14  Q.   When did you develop this opinion?
15  A.   It's something we've talked about over a
16    period of time.  I don't know.  I don't know why we --
17    we're under no obligation to produce a slideshow at
18    all, so -- not everybody did that for their
19    presentations.  That one just didn't make it in.
20  Q.   So let's start with some of the materials
21    then that Mr. Slade used with you yesterday.  This is
22    from C028, Number 276, Page G-15.
23  A.   Would it be possible to get a copy of that
24    again?
25  Q.   Your attorney's got one.
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 1        I think there were some packets floating
 2    around with all of these stapled together.
 3  A.   Yeah, I know.  I had one this morning, but
 4    it's not here now.
 5        CHAIRMAN NOBLE: Someone has one.
 6        THE WITNESS: I've got one now, so thank
 7    you.
 8        BY MR. MURPHY: 
 9  Q.   And this was an environmental assessment for
10    some sort of a project, right?
11  A.   I'm sorry, I lost track of where you're at.
12  Q.   I'm at C028, Number 276, Page G-15.  I've got
13    it up on the screen too, I mean.
14  A.   Yeah, just old eyes here, so...
15        315, 313?
16  Q.   Exhibit 276, Page G-15.
17  A.   I must have went past it.
18        Are you sure it's 276?  I have a 376.
19        Oh, it wasn't in this packet.  Sorry.
20        MR. SLADE: 376.
21        BY MR. MURPHY: 
22  Q.   Oh, sorry.
23  A.   Got it.
24  Q.   Okay.  The heading on this says "CAP
25    Allocation Draft EIS, Appendix G-Cultural Resources
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 1    Overview."
 2        Got it?
 3  A.   Yes.
 4  Q.   So the sentence you read from this I've got
 5    highlighted up on the screen.  It says "The Maricopa
 6    farmed, hunted, gathered wild seeds, especially
 7    mesquite, and fished the rivers from boats, using nets
 8    and traps," right?
 9  A.   Yes, that's what it says.
10  Q.   Can you tell me the one attribute that all
11    the other sentences in this paragraph has that this
12    sentence does not?
13  A.   Could you repeat that question?  You're,
14    like, asking me to look at the rest of the paragraphs?
15  Q.   Yeah.
16  A.   And what attribute the sentence means?
17  Q.   There's one attribute that this sentence
18    lacks that every other sentence, maybe with one
19    exception, appears to have, or a couple.
20        There's no citation here, is there, to this
21    sentence?
22  A.   Ah.  That would have been simpler, if you had
23    just said that.
24        I see no citation to that sentence, correct.
25  Q.   Isn't that a red flag if you're doing
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 1    research and evaluating historical studies?
 2  A.   It may be that the Spier citation a sentence
 3    down points back at that.  I did not go back and look
 4    at all of the source documents in full.  I know that
 5    the Spier document is a fairly comprehensive one.
 6  Q.   Do you know what the title of the Spier
 7    document is?
 8  A.   Not offhand.  I think we have it in the
 9    packet here, don't we?
10  Q.   Is the Spier book, is it titled Yuman Tribes
11    of the Lower Gila?
12  A.   I don't recall.
13  Q.   Now, when you see a sentence like that,
14    "fished the rivers from boats, using nets and traps,"
15    how do you get from rivers in the plural to the Salt
16    River?
17  A.   Yeah, I think the point here is that they had
18    the technology and that they were using boats on rivers
19    that were boatable.
20  Q.   Do you know how the Maricopas arrived in
21    their present-day location?
22  A.   I have a vague recollection, but not
23    specifically.  I know they came from -- I think they
24    came from the Lower Gila or from the Colorado, but...
25  Q.   And so when this sentence says "The Maricopa
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 1    farmed, hunted, gathered wild seeds, especially
 2    mesquite, and fished the rivers from boats, using nets
 3    and traps," that very well could mean the Lower Gila or
 4    the Colorado; doesn't necessarily mean the Salt, right?
 5  A.   Exactly.
 6  Q.   And if you go to Dr. Spier's book in 1933,
 7    the only reference to a river he has in the paragraph
 8    about boats is to the Colorado, right?
 9  A.   I don't know.
10  Q.   Oh, okay.
11        The second document you spoke about, and I've
12    got this marked as -- I hope it's the right number. --
13    C028, Number 313, this is the Phoenix Sky Train
14    assessment, Pages 111 and 112.  And I think I talked
15    with you about this when we last met in this format,
16    right?
17  A.   Sounds like there's no need to do it again
18    then.
19  Q.   Well, this time around you read the paragraph
20    that I've got highlighted in the lighter color on the
21    right, and I'm going to make it a little bit bigger and
22    see if that helps.
23  A.   You said this is C028-313?
24  Q.   Yeah.  It's the Phoenix Sky Train.
25  A.   And you're on Page --
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 1  Q.   And this was a rather lengthy exhibit.  It
 2    was 410 pages.  I'm on Pages 111 and 112.
 3  A.   Okay.
 4  Q.   So you read this paragraph about -- that
 5    starts "In summarizing the use of tule rafts by the
 6    California tribes," and then you get down, and I guess
 7    about where I've got the cursor on the left here, it
 8    says "Spier reports similar conveyances were used by
 9    the Maricopa and the Halchidhoma..."
10        And I did give the spelling to our court
11    reporter before this.
12        Do you see that?
13  A.   Yes.
14  Q.   And so this, again, is making the claim
15    without regard to a specific river, although the
16    Colorado was mentioned at the top of the paragraph and
17    again cites to Dr. Spier, right?
18  A.   That's correct.
19  Q.   And you remember our discussion, the context
20    of this is that this section of the sky train
21    assessment talked about the Hohokam, talked about
22    various other tribes, and the speculation about use of
23    the boat by the Hohokam, right?
24  A.   Yes.
25  Q.   And just so we get our time periods right, I
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 1    mean, the Hohokam were a more ancient society who
 2    occupied the Salt and Gila River Valleys prior to the
 3    Pima and then Maricopa; does that sound correct?
 4  A.   Yeah.  I think we've heard some testimony
 5    about who believes they've descended from them; but,
 6    yes, generally, the Hohokam refer to the folks that
 7    lived here 1400 and earlier.
 8  Q.   Now, with regard to the Hohokam, and this is
 9    from C041, this is from Professor Emil Haury from the
10    University of Arizona.  He did the first comprehensive
11    assessment of Cushing's expedition and papers.
12        If you read on Page 41, Professor Haury
13    writes "In the bottom of this canal there was found a
14    small secondary ditch.  This feature has also been
15    found in the canals on the Gila by Cummings, and is
16    generally interpreted as a measure for conserving water
17    when the flow in the river was low.  An early pen
18    sketch of the excavated canal at Los Muertos showing
19    this feature will be seen in figure 25.  Matted reeds
20    found during the course of this work, which had
21    undoubtedly floated in the river, convinced Cushing
22    that navigation by balsas was known to the natives.
23    Needless to say, there is no justification for this
24    view."
25        Do you agree with that?
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 1        Maybe a better question, before I ask
 2    you that, is, are you familiar with Professor
 3    Haury?
 4  A.   By name, yes.
 5  Q.   I mean, he's a fairly significant figure in
 6    Southwest archaeology, isn't he?
 7  A.   Yes.  Yes, he is.
 8        Well, I'm not an archaeologist.  From what
 9    I've talked to and the archaeologists I've spoken with,
10    that may be over -- the last sentence may be
11    overstating what a lot of people believe, but...
12  Q.   Okay.
13  A.   I'll leave it at that.
14  Q.   Now, you also read from C053, Number 393, and
15    Page 241.  Was this Hackenberg's?
16  A.   Bartlett.
17  Q.   Bartlett, all right.
18        Bartlett writes "We had not long been in when
19    we saw a body of ten [sic] or fifteen Indians on the
20    river making for our camp."
21        And your interpretation of this yesterday was
22    this could mean they were on a boat?
23  A.   It could.
24  Q.   So if I say that the river of -- or the city
25    of Cincinnati is on the river, then the city of
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 1    Cincinnati could be on a boat?
 2  A.   No.  I think that would be ridiculous.
 3    However, cities are not known to ride on boats and
 4    people are.
 5  Q.   And so if I asked, as I did earlier, about
 6    your particular flow data on the river, that data is
 7    not on a boat floating down the river, is it?
 8  A.   Well, you could put data on a boat and float
 9    it down the river, unlike a city, and it would be
10    reasonable to put a person on a boat and float it down
11    the river.
12  Q.   But in this sentence there's no mention of a
13    boat at all, right?
14  A.   That was our testimony yesterday, yes.
15  Q.   And, generally, if somebody is approaching on
16    a boat and at some point in the future somebody writes
17    about it, isn't the boat the first thing that they
18    mention?
19  A.   Unless they weren't shocked by seeing the
20    boat.
21  Q.   On the river could mean beside the river,
22    right?
23  A.   It could.
24  Q.   Could mean along the river, right?
25  A.   It could.
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 1  Q.   So when we go down to the sentence that says
 2    "They were a jolly set of young men, dancing and
 3    singing while they remained with us," I mean were they
 4    dancing and singing on a boat?
 5  A.   I don't know.  That doesn't -- that's -- I
 6    hadn't interpreted it that way.  If you want to, you
 7    may do that.
 8  Q.   And this account says that the individuals
 9    identified were Pimos or Akimel O'otham, right?
10  A.   It says "Pimos" there, yes.
11  Q.   Do you consider the Pimas and Maricopas to be
12    the same?
13  A.   I don't, no.
14  Q.   I mean, they're two distinct Native American
15    tribes, right?
16  A.   I believe that's why the community names have
17    both in there.
18  Q.   Oh, with regard to Dr. Spier then, you
19    wouldn't know who provided the information for him on
20    the part of his book that deals with the boating, would
21    you?
22  A.   I don't.
23  Q.   If the Maricopa -- and let's break this down
24    even more.
25        The Maricopa villages were near the
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 1    confluence of the Gila and Salt, right?
 2  A.   That's my recollection.
 3  Q.   So if the Maricopas were using boats and
 4    they're based at the confluence, they would be using
 5    the boats upstream on the Salt River, right?
 6  A.   Well, they could.
 7  Q.   If they were.
 8  A.   You mean exclusively?
 9  Q.   Well, if you're suggesting that they
10    boated the Salt River and they're at the confluence,
11    there's only one direction to go, isn't there,
12    upstream?
13  A.   I'm sorry, I didn't catch that.
14  Q.   Or did they haul the boats up on land and
15    come downstream?
16  A.   I have no idea.
17  Q.   Oh, okay.
18        How comfortable were you with making that
19    opinion yesterday?
20  A.   I'm comfortable.
21  Q.   Like, can you quantify that?  I mean, do you
22    think it's a possibility, a probability, this happened
23    for sure?
24  A.   I don't think it's a this happened for
25    sure.  I think you would put these pieces of
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 1    information together, and it suggests there's a
 2    possibility that all those pieces point to possibility
 3    or probability that something -- the Native American
 4    folks had some access to boats and some familiarity
 5    with them.
 6  Q.   And we know that the three pieces that
 7    involved the Maricopas all just cite back to Professor
 8    Spier, right; and that's really just one piece of
 9    information, isn't it?
10  A.   Well, I think they're different elements of
11    the same narrative.
12  Q.   I mean, if I do a research study and I cite
13    Spier, I'm probably not doing fieldwork; I'm just
14    reading what he did and citing it in my environmental
15    assessment or my report, right?
16  A.   I think it could be either.  I mean, if
17    you're citing Spier, you're probably citing to his
18    conclusions.  And if you were basing it on your own
19    research, you would characterize it that way or cite to
20    your own previous publications.
21  Q.   If the Maricopas, beginning around 1800, used
22    boats on the Salt River, why do we have, in the last
23    over 200 years, citation to one account, which may or
24    may not be on the Salt River, probably on the Colorado?
25    Why don't we have more accounts?
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 1  A.   More accounts of?
 2  Q.   Maricopa boating.
 3  A.   Again, I'm not an archaeologist, but I
 4    intersect archaeology a fair bit over the course of my
 5    career in doing geomorphology, and in talking to
 6    archaeologists about that point specifically, they've
 7    mentioned that there's just a lot that's unknown about
 8    peoples that don't leave written records.
 9  Q.   Well, in 1800 we're a little beyond
10    archaeology, aren't we?  I mean, we're closer to modern
11    times?
12  A.   That's true, 1800 is closer than what's
13    typically the subject of archaeology.
14  Q.   And you would agree with me that there is --
15    from whenever that time may or may not have been to
16    now, we don't have any other evidence, do we?
17  A.   The evidence we have we've submitted.
18  Q.   All of the materials that you relied upon in
19    making this opinion were available to you the last time
20    we met in this format, right?
21  A.   No.
22  Q.   Well, they all existed, didn't they?
23  A.   Well, I guess they were available, yeah.
24  Q.   So if we go back to your initial slideshow
25    from last fall, your Slide Number 121, "History:  Key
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 1    Findings, Native American," and I think this is
 2    Exhibit 364.  Your last bullet point, "No Records of
 3    Native American Boat Use on the Salt."
 4  A.   That's right.
 5  Q.   And that's what you said last November --
 6  A.   That was the conclusion --
 7  Q.   -- right?
 8  A.   -- of our original report, and as of last
 9    fall, that's the pieces that we had put together.
10  Q.   And then when you testified on November 17th
11    of 2015, you were asked the question "Would you agree
12    that there is no evidence of boating of any kind on the
13    Upper Salt River by any of the native populations; is
14    that correct?"  [Sic]
15        "ANSWER: None that I've seen, no."
16  A.   That's correct.
17  Q.   That's what you said, right?
18  A.   That is what I said.
19  Q.   And, by the way, that very page from the sky
20    train assessment, the 410-page document that we showed
21    a little while ago, I mean, I asked you questions about
22    that very specific page of that report last October,
23    right?
24  A.   I don't recall what pages.  I do recall
25    having a discussion about that report, though.
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 1  Q.   And, I mean, in the section about boating, I
 2    mean that paragraph is right there.
 3  A.   Yeah, hidden in plain sight.
 4  Q.   Okay.  On October 22nd in these proceedings,
 5    you were asked the question, "Now we've got three
 6    groups of early inhabitants of the valley.  We have the
 7    Spanish, we have the Native American, and the early
 8    explorers.  No evidence of any boat use at all.  Is
 9    that right?"
10        "ANSWER: You add that up correctly."
11        And that's what you said in October?
12  A.   It is.
13  Q.   And then on October 22nd you were asked the
14    question "In Slide 121, you talk about, in your
15    discussion of history, the Native Americans.  And,
16    again, no record of -- this would be more recent than
17    the Hohokam, but, let's say, prior to -- you know,
18    let's say, 1800 to 1860, no record of Native American
19    boat use on the Salt River, correct?"
20        "ANSWER: None, that I'm aware of."
21        Right?
22  A.   That's correct.
23  Q.   And then on October 20th of 2015 you were
24    asked the question "Then, again, we have no definitive
25    records of Native American boat use on the Salt."
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 1        Or, actually, you gave the answer, after a
 2    question, "Then, again, we have no definitive records
 3    of Native American boat use on the Salt.  Not much
 4    there."
 5        And you even mention the Maricopas in the
 6    same answer, right?
 7  A.   Yeah, that's right.
 8  Q.   Would it be a fair characterization that
 9    before yesterday, you had repeatedly testified that
10    there was no evidence of Native American boat use on
11    the Salt River?
12  A.   If you had asked me multiple times, which
13    occurs, you repeat the questions here, but multiple
14    times, "Did anybody named Logan boat before 1873," I
15    would have said, "I don't know.  I don't know.  We have
16    no record of it."
17        But if you had asked me, "Do you have any
18    records of trappers being identified in 1894 on the
19    Lower Salt River," I would have said, "No.  No, I
20    don't."
21        We found and noticed new evidence.  That
22    happens.  So it happens in response to looking at the
23    materials that other folks have presented, things that
24    they've said.  You read a book two times, the second
25    time you notice stuff you didn't the first time.
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 1    That's all; that's all that's gone on.
 2        CHAIRMAN NOBLE: Mr. Murphy, would you
 3    rephrase the question?
 4        BY MR. MURPHY: 
 5  Q.   I'll try again.
 6        Before yesterday, you had repeatedly
 7    testified that there was no evidence of Native American
 8    boat use on the Salt River; is that right?
 9  A.   Yeah.
10  Q.   Okay.
11        MR. MURPHY: That's all I have,
12    Mr. Chairman.
13        CHAIRMAN NOBLE: Is there someone else
14    who's going to cross-examine Mr. Fuller?
15        MR. HEILMAN: Yes, Mr. Chairman.
16        CHAIRMAN NOBLE: Would you like a few
17    minutes to set up?
18        MR. HEILMAN: That would be great.
19    Thank you.
20        (A recess was taken from 1:59 p.m. to
21        2:06 p.m.)
22        CHAIRMAN NOBLE: Whenever you're ready,
23    Mr. Hood is too.
24        MR. HOOD: Yeah, I'm ready.  Please
25    proceed.
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 1        REBUTTAL CROSS-EXAMINATION
 2        BY MR. HEILMAN: 
 3  Q.   Good after, Mr. Fuller.
 4  A.   Good afternoon.
 5  Q.   I've been cutting stuff off my outline all
 6    day to try and make this as quick as possible.
 7        Can you turn to Slide 48 of your rebuttal
 8    PowerPoint?
 9  A.   Yes.
10  Q.   This is what you have listed as "Historical
11    Accounts:  Definition of Success," right?
12  A.   Yes.
13  Q.   And you say this is the standard that's
14    generally used by boaters?
15  A.   Yes.
16  Q.   And by boaters, are you referring to
17    recreational boaters, like you and Mr. Williams and
18    Mr. Farmer?
19  A.   Yeah, that's what I had in mind, yes.
20  Q.   So the definition for success for
21    recreational boaters might be different than someone
22    who's trying to ship precious cargo or take passengers
23    down a river?
24  A.   They might have an economic thing that they
25    would add to that; but I think that if your cargo and
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 1    your boat got there, that would be a big part of it.
 2  Q.   You also often used this term, from a
 3    boatman's perspective, right?
 4  A.   Yes.
 5  Q.   What does that mean?
 6  A.   Oh, I think if you spend some time on a river
 7    and talk to boatmen, they have their own way of looking
 8    at a river.  It comes -- it's kind of an insider
 9    knowledge.
10  Q.   So it refers specifically to well-experienced
11    boaters?
12  A.   Certainly well-experienced boaters tend to
13    look at things the same way, but I often see the same
14    thing in people on their first river trips, after a day
15    or two, kind of feel the same way about rivers.
16  Q.   Do you have any opinion regarding what
17    percentage of the current Arizona population would have
18    a boatman's perspective?
19  A.   No.
20  Q.   All right.  Let's turn to Slide 49, and this
21    says "Historical Accounts:  Quote, Other Guys, end
22    quote, Definition of Failure."  Is that right?
23  A.   Yes.
24  Q.   So this slide depicts your understanding of
25    the other experts' definition of failure of a boat
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 1    trip, right?
 2  A.   Yes.
 3  Q.   And it's your standard that a boat flipping
 4    over doesn't make it a failure, right?
 5  A.   That's correct.
 6  Q.   Do you agree that if someone hired you to
 7    carry them from Point A to Point B on a river for the
 8    purposes of transportation and not recreation, having
 9    the boat flip would not be part of the experience that
10    they paid for?
11  A.   Yeah, I don't think, if you were being
12    transported, you would be specifically looking to get
13    flipped out.
14  Q.   And what if you were carrying cargo, like
15    mail, that would get ruined if it got wet; would that
16    still be a success, even though you turned the boat
17    back over?
18  A.   Well, I think that would fall into the cargo
19    didn't arrive category, and hopefully, when you're
20    boating, you've taken precautions to protect your gear.
21  Q.   And if that same person that hired you to
22    transport them down the river, and the boat got stuck
23    and they had to get out and push, do you think they
24    would have a problem with that?
25  A.   Well, I think they would prefer not to push.
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 1    But the same thing might apply to a road trip in an
 2    automobile.  If you got stuck and needed to push and
 3    everybody gets out and gives it a push, that's not what
 4    they maybe preferred, but that's part of the experience
 5    sometimes.
 6  Q.   Okay.  Turning to Slide 56, this is a slide
 7    entitled "Modern Boating."  Regarding this slide, you
 8    testified that modern boats allow you to boat places
 9    you couldn't in historic boats, right?
10  A.   In some places, yes.
11  Q.   And what about those boats, the modern boats,
12    allow you to go places you couldn't in a wood or canvas
13    boat?
14  A.   In some places, so I was thinking
15    specifically of some rivers, and we talked a little bit
16    previously about the East Verde River.  Burro Creek
17    might be one of those.
18        But the things about the boats that people
19    take down there that are different from historic boats
20    would be some elements of their design.  Typically,
21    people are using very small boats, you know, basically,
22    a bathtub-sized kayak or something similar to that,
23    certainly constructed of highly durable materials,
24    plastic or high glean or one of those things like
25    that.
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 1        Let me consider your question a little bit
 2    more here.
 3        Those would be the main things that pop into
 4    my mind right now.
 5  Q.   Do these kind of modern plastics slide easier
 6    over rocks, compared to wood and canvas?
 7  A.   Somewhat more easily, depending on the
 8    condition of them.  As a general rule, I would say
 9    that's probably true.  I wouldn't say it makes -- it's
10    not really particularly one of the essential criteria
11    for getting into a place that you couldn't get to
12    otherwise.  Sliding over a rock, not so much.
13        And, actually, some of the canvas boats that
14    I've read about and seen that are less rigid, their
15    descriptions say that they're able to get into shallow
16    areas because the canvas can flex.  So you get into a
17    shallow area, and instead of hitting something with a
18    rigid boundary of your canoe, it softs and you kind
19    of -- that's not a word.  It flexes, and you can move
20    over the obstacle easier.
21  Q.   And your opinion regarding that, the canvas
22    boats, that's not something that you've experienced;
23    that's from talking to other people?
24  A.   I have been in canvas and wood canoes.  I've
25    been in a canvas frame canoe?  I don't think I've been
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 1    in a canvas frame canoe.  No, that's in reading about
 2    descriptions of old trips and descriptions of those
 3    kinds of boats.
 4  Q.   Okay.  Could you turn to Slide 57,
 5    please?
 6  A.   I think the closest thing I would have to
 7    that would be being in an inflatable boat, where you
 8    have -- sometimes you have the similar kind of
 9    experience, depending on how it's inflated.
10  Q.   An inflatable kayak?
11  A.   Been in inflatable kayaks and inflatable
12    canoes and inflatable rafts.
13        I'm sorry.  Turn to what?
14  Q.   Slide 57, please.
15  A.   Oh.
16  Q.   And I'm passing out what is Part C of SRP's
17    latest submission of evidence.  I don't know what the
18    evidence number is, but you discussed this article on
19    your rebuttal.  It's the "Up a creek, with a paddle."
20        Do you recall that?
21  A.   It was a newspaper article?
22  Q.   Yeah.
23  A.   Yeah.
24        MR. SLADE: C054.
25        MR. HEILMAN: Thank you.
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 1        BY MR. HEILMAN: 
 2  Q.   Could you read the first paragraph of this
 3    article, please?
 4  A.   "It can be hard to find good places to kayak
 5    in Phoenix.  Cody Howard and his pals have done their
 6    best.  They've slid their boats off tile roofs into
 7    swimming pools.  They've paddled in irrigation canals,
 8    at night.  They've jumped wakes and done stunts on
 9    Bartlett Lake, a speedboat dragging them along."
10  Q.   Do you believe it would be possible to slide
11    off a tile roof into a swimming pool in a wood or
12    canvas canoe?
13  A.   I think you could definitely slide off a
14    roof, and you could probably get into the swimming
15    pool.  Staying in one, if you're the right boater, you
16    probably could do it.  I've seen people in open boats
17    do things.
18  Q.   It would be significantly more difficult,
19    wouldn't it?
20  A.   Oh, yeah.  Yeah.
21  Q.   Can you explain why a plastic kayak is
22    capable of this kind of activity?
23  A.   Because of its durability and design,
24    designed to take -- some of them are designed to take
25    high impact.
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 1  Q.   Could you read the paragraph right below the
 2    heading "Lost more buddies to kayaking than I did in
 3    the war"?
 4  A.   "Definitions of creek boating, also known as
 5    steep creeking, or creeking, vary, but it generally
 6    involves launching a kayak down a high-running creek, a
 7    steep section of river.  Elite creek boaters look for
 8    Class 5 or Class 6 rapids, waterfalls, and deep
 9    cauldrons.  They plunge over drop-offs down 20 feet of
10    water.  Thirty.  Forty.  More.  They ping-pong off
11    stoney chutes, down unknown chasms and nameless runs
12    where logs and undercuts lie waiting and the whitewater
13    runs brown."
14  Q.   And going back to Slide 48 of your
15    PowerPoint, your definition of a boating success is
16    boat, boater, and cargo arrive at destination; no
17    deaths or serious injury due to boating; and the
18    boaters themselves called it a success.  Is that right?
19  A.   Yes.
20  Q.   So in this article, despite the 40-foot
21    drops, ping-ponging off rocks, wipeouts, Class V and VI
22    rapids, these are successful boating trips that prove
23    navigability for these trips?
24  A.   Oh, no.
25  Q.   Why not?
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 1  A.   For title navigability?
 2        So it would be a successful boating trip for
 3    these recreational boaters.  I don't think -- first of
 4    all, none of those conditions apply to any part of the
 5    Salt River in Segments 2 through 6; not now, not ever;
 6    that's described in this article, in terms of this
 7    plunging waterfalls, et cetera.  So that's apples and
 8    oranges right there.
 9        And I think you find that the reason the
10    State is not pursuing navigability claims on rivers
11    that do fit those characteristics is that those streams
12    would not be conducive to trade and travel on water
13    using the boats available at the time of statehood if
14    those conditions existed.
15  Q.   But those guys meet your definition of a
16    successful boating trip, right?
17        I mean --
18  A.   Yeah.
19  Q.   -- if they don't get injured and they get
20    from Point A to Point B, that's a success?
21  A.   Right.
22        But I'm not -- to characterize my testimony
23    as saying what's in this article is similar to what I'm
24    discussing for the Salt River, I'm not sure that's a
25    fair comparison.
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 1  Q.   But should we be surprised that boating
 2    occurs on any part of the Salt River when these guys
 3    are doing this kind of activity?
 4  A.   Oh, I'm not at all surprised that boating
 5    occurs on the Salt River; but there's a very
 6    different -- some of what they describe in here is
 7    similar to certain parts of Segment 1 in the tight
 8    canyon near the downstream end of it, and that's one of
 9    the reasons we didn't include it in terms of what we
10    thought was navigable.
11  Q.   Okay.  So moving to the second page of this
12    article, the fifth, I guess you would call them
13    paragraph down, it says "He probably mentored more
14    Arizona kayakers than anyone else, said Tyler Williams,
15    author of 'Paddling Arizona.'"
16        That's one of your boating experts, right?
17  A.   Yes, we heard from Tyler in this case.
18  Q.   And then going back to Slide 57, you say that
19    the purpose of boats has not changed.  But isn't the
20    purpose of these boats that careen off rocks and can
21    handle these extreme conditions a different purpose
22    than someone who's building a boat used to haul ore?
23  A.   Certainly.  It's a different purpose to haul
24    ore, but the basic purpose of boats carries people and
25    load.  So you design your boat and you take -- choose a
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 1    boat for a particular stretch of river depending on the
 2    conditions that you expect.  But the overall purpose of
 3    boating, in general, is the same.
 4  Q.   And you say the design hasn't changed.  But
 5    aren't these nearly indestructible, ultra-lightweight
 6    pack kayaks designed quite differently than a wood or
 7    canvas boat?
 8  A.   Yeah.  I thought I explained this in some
 9    detail earlier this week.  When I'm saying that there
10    hasn't been a significant change in the design, what I
11    mean by that is, if you look at a wood and canvas canoe
12    from 1912, it looks just about the same as a wood and
13    canvas canoe that you can go online and purchase today.
14        Similarly for, you know, flatboats.  I don't
15    think you'll have anyone show you a picture of a
16    flatboat and go, oh, we don't know what that is.  If
17    you've seen a -- if you've seen a flatboat, it looks
18    like a flatboat.  Canoes look like canoes.  The dory
19    that -- the Edith, it looks very similar to modern
20    dories, so...
21  Q.   But these whitewater kayaks that people like
22    Tyler Williams are using on doing these creeking
23    activities, I mean, they look quite a bit different
24    than a canvas boat, right?
25  A.   Yeah, but creeking kayaks were not one of the
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 1    boats that I was using in determining navigability for
 2    the Salt River.
 3  Q.   But if you go out on the Salt, a lot of
 4    people are in those type of boats, right?
 5  A.   Some people are.
 6  Q.   All right.  Going on to Slide 59, when you
 7    were testifying regarding this slide, you took a look
 8    at the Kolb brothers picture, and you estimated that
 9    they had a load of a thousand pounds in that boat.
10        How did you come to that conclusion?
11  A.   I believe what I was testifying was that we
12    have a thousand pounds in the Edith when we took our
13    trip.
14  Q.   Okay.  So you don't think there's a thousand
15    pounds in this Kolb boat right here?
16  A.   It wouldn't surprise me.  When they came
17    down, they were pretty -- they had a lot of gear and
18    they had a lot of photography equipment and whatnot, so
19    it wouldn't surprise me.  A thousand pounds adds up
20    easy in a river trip.
21  Q.   Okay.  Could you turn to Slide 72, please.
22    This is the slide that says "What Can We Learn From
23    Modern Boating"?
24  A.   Yes.
25  Q.   And you say things like "What the river looks
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 1    like, depths and widths, low and high water boating
 2    conditions, the nature of obstacles like rapids and
 3    riffles, sand bars, quote, braiding, end quote, beaver
 4    dams."
 5        If manmade alterations to a river make it
 6    deeper and more boatable for more days a year, does
 7    evidence of modern boating -- does that evidence of
 8    modern boating become deceiving?
 9  A.   I wouldn't necessarily -- not on the Salt.
10        Hypothetically?
11  Q.   Hypothetically.
12  A.   Hypothetically, sure.  If the river has
13    changed significantly, I think you even need a trained
14    eye to sort out the modern stuff from the historic
15    stuff.
16  Q.   Okay.  Slide 79, please.  This is one of the
17    slides that you replaced on Monday; is that correct?
18  A.   Yes.
19  Q.   Just so I'm not confused, what was the
20    substantive change to the slide?
21  A.   I changed the label that's in the yellow.  It
22    now says "Long-Term Median Annual."
23  Q.   And it used to say "Daily Flow," right?
24  A.   I think so, yeah.
25  Q.   Okay.  Slide 83.  This is about your
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 1    recommended flow rates.  You define the range of
 2    ordinary flow as between 10 percent flow duration,
 3    based on daily data, up to a 2-year flood event; is
 4    that accurate?
 5  A.   Yes.
 6  Q.   So, basically, you say we should take out the
 7    flows that happen every year for 10 percent of the
 8    time?
 9  A.   I would say that the flow rates that are
10    below the 10 percent flow duration are not part of the
11    ordinary condition, and they would be unusual.
12  Q.   Well, shouldn't that also apply then to the
13    90 and up?
14  A.   No, and I think -- no.  No.
15  Q.   Well, 10 percent is 37 days a year, right?
16  A.   Yes.
17  Q.   And so that flow occurs every year for
18    37 days, which is over a month.  Shouldn't we consider
19    that as ordinary?
20  A.   No, I think that that's the lower limit.
21  Q.   Well, if I quote you correctly, when you're
22    talking about seasonal highs at the top 10 percent of
23    flows in a given year, you say they are perfectly
24    ordinary and part of the normal flows that occur every
25    year, right?
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 1  A.   Is that a quote from a specific spot?
 2  Q.   That's what I wrote down during your rebuttal
 3    testimony, and if I'm wrong, you can correct me.
 4  A.   Read it again.  I'm sorry.
 5  Q.   Top 10 percent -- you say top 10 flows -- or
 6    the high seasonal flows are perfectly ordinary, part of
 7    the normal flows that occur every year, right?  Does
 8    that sound accurate?
 9  A.   Yeah.
10  Q.   And so why aren't the low flows perfectly
11    ordinary that occur every year?
12  A.   I think they're more reflective of drought
13    conditions.
14  Q.   Well, on the high side, we don't start
15    throwing out flows until something that happens once
16    every two years, right?
17  A.   Not quite the definition of a 2-year flood.
18    And my reason for going to the 2-year is because of the
19    confluence, if you will, of the term ordinary with
20    ordinary high water mark and the concept of a bankfull
21    discharge, and it occurred to me that getting outside
22    the bank would be the beginning of what constitutes a
23    flood.
24  Q.   But flows in that 10 percent range happen
25    even wet periods, right; it's not just during drought


Page 5063


 1    conditions?
 2  A.   Flows in the -- below the 10 percent?
 3  Q.   Right.
 4  A.   Probably not.  It's theoretically possible
 5    you could have a period of time in a nondrought period
 6    where it got below 10 percent for a few days in the
 7    year.  Yeah, that could happen, theoretically.
 8  Q.   Okay.
 9  A.   Maybe not in a wet period, but...
10  Q.   Slide 85.  This is your table of recommended
11    flow rates for various segments; is that accurate?
12  A.   Yes.
13  Q.   I know you've been through this, and it's
14    probably getting tedious for you, but --
15  A.   Not at all.
16  Q.   -- I'm still kind of confused.
17        How do you get to the 819 number for median
18    daily?
19  A.   Yeah, so --
20  Q.   For Segment 6.  Sorry.
21  A.   Right, right, right.
22        I'm sorry.  Say that last thing again.
23  Q.   Segment 6, median daily flow, 819.
24  A.   Segment 6.  I thought you said 7 or 6, and
25    that wasn't adding up to me at all.
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 1        Okay.  Yeah, for Segment 6, 819 for the
 2    50 percent flow duration, that was all of the days of
 3    data for Salt River for near Roosevelt, Tonto Creek
 4    above Gun Creek, all the days of record for that gage,
 5    and the Verde River below Tangle Creek, all the days of
 6    record, and adding those together as the median.
 7  Q.   Did you take the median of --
 8  A.   I'm not quite done.
 9  Q.   Oh, I'm sorry.
10  A.   Plus Mr. Burtell's flow depletion.
11  Q.   Okay.  Thank you.
12        When you got the median number, did you take
13    the median for the Verde flows and the median for the
14    Salt flows separately and add those two medians
15    together, or did you take the --
16  A.   Yes.
17  Q.   Okay.  So you didn't take the daily flows
18    from both and then find the median of those additions?
19  A.   I did that for the seasonal curve, seasonal
20    fluctuation.  I did that by day, by calendar day.  But
21    all the rest of the stuff was annualized.
22  Q.   Okay.  And you said you used Mr. Burtell's
23    depletion numbers; is that right?
24  A.   Yes.
25  Q.   Did you do anything to account for the fact
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 1    that Mr. Burtell put less than signs before those
 2    numbers in his report?
 3  A.   He did, and we went through this a little bit
 4    on some of the other rivers too.  He did put a less
 5    then number there, no doubt about that.  I think I
 6    mention that even, in my write-up.  At least I meant
 7    to, if I didn't.
 8        But those are the numbers that he gave.  I
 9    talked about his depiction, and he thought that they
10    were very conservative or conservative.  I threw out
11    some reasons why I thought maybe they were not as
12    conservative as he might think they are or maybe he
13    portrayed or we perceived him as portraying.
14        But the other side of that is that when we
15    use the flow record, rather than the data through 1998,
16    the last 20 or so years of record are below average
17    periods, so that's kind of a negative.  So that may
18    further mitigate, ameliorate, whatever the right word
19    is there, the conservative with a little less
20    conservative.
21        And we have some areas we're just not --
22    there's a lot of contributing area below those gages
23    too that has some level of input.  So, then again, by
24    using -- not considering that contributing area that's
25    not in the gage record, we're also undercutting things
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 1    a little bit.  So I kind of felt like they balanced
 2    out.
 3  Q.   It's interesting that you bring up the dry
 4    period and the extended record, because when you were
 5    discussing how that number has changed from -- I
 6    forget. -- something in the 600 cfs to 819, part of --
 7    you suggested that part of the reason would be because
 8    you extended the period of record.  But that period is
 9    dry, right?
10  A.   Drier than average, but -- so, but that's --
11    what I was trying to explain was not that it went up.
12    I was trying to say why it was different.
13  Q.   And did you assume that Mr. Burtell's
14    depletion numbers were happening year-round, so that
15    water is being taken out year-round nonstop?
16  A.   Yeah, I thought a lot about that.  And he
17    didn't distinguish -- he used it for the median and the
18    75 percent uniformly.  He didn't make an adjustment by
19    percent.  I know that Dr. Mussetter made a different
20    assumption in his work on the Verde.  And I felt like I
21    would stick with Mr. Burtell's.  He did the most
22    detailed assessment of depletion of any of us.  I would
23    stick with the practice that he put at that, and that's
24    one of the reasons that I did not make that adjustment
25    to the mean annual and the median annual, because I
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 1    felt like they were higher and -- because they were
 2    higher.
 3        Also, I felt like I would expect those
 4    depletion numbers to be felt more at the lower end of
 5    the hydrographs, and the lower end of the hydrographs
 6    seems to be where we're having more discussion about
 7    whether it's boatable or not.  And so if I moved the
 8    March end up by 68 cfs and it should have been 58 or
 9    48, it doesn't make any difference because it's already
10    a higher flow rate.  So I just didn't think it through
11    that finely.
12  Q.   Okay.  Moving along to Slide 92, this is more
13    on your rating curves, "Perspectives on Rating Curves &
14    Navigability."  Your third blue bullet point says "How
15    Important are Rating Curves?"
16        It seems to me that on rebuttal you seem to
17    discount their importance.  Is it your position now
18    that you don't think these estimates are very helpful
19    to the Commission?
20  A.   I think they're a piece of data.  They're
21    useful if seen in the proper context.  As I tried to
22    point out with the picture of the Hayden's Ferry, where
23    we know the flow rate, you know, that kind of suggests
24    that these rating curves are giving us depths that are
25    low, even my own.
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 1        And I would say my interpretation, my reading
 2    of all the historical accounts also tells me that boats
 3    were getting through and conditions were not as
 4    depicted by the rating curves.
 5        So am I less excited about rating curves than
 6    I used to be?  I'm never very excited about rating
 7    curves, and I think -- I had many discussions with the
 8    Land Department, saying this is not the right way to do
 9    this.  It's what we could do with the budget we had and
10    the time we had.
11        You know, those rating curves sat there and
12    kind of unchallenged for 20 years, which, frankly,
13    surprised me a little bit.  If we had more money, if
14    the State had more money, I would have loved to have
15    said, "Build me a historic boat or I'll build one, and
16    we'll go out and float the river and I'll stop every
17    hundred feet and make depth measurements and at every
18    riffle I'll characterize it."  And I think that would
19    have been the right way.
20  Q.   The rating curves don't always just
21    underestimate, too.  The picture Mr. Murphy showed
22    seemed to suggest that they also can overpredict depths
23    as well, right?
24  A.   Yes.
25  Q.   Slide 95, please.
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 1  A.   Just to follow-up just a little bit on that,
 2    I think in my description in my write-up that was
 3    disclosed about rating curves, I tried to give a
 4    characterization, saying I think we can use this rating
 5    curve, say Mr. Burtell's rating curve or
 6    Dr. Mussetter's rating curve, recognizing that I think,
 7    based on my field experience, it's depicting this kind
 8    of condition, a near-riffle, more like a limiting
 9    condition, or more like a typical condition.  So I
10    tried to add those characterizations to it.
11  Q.   Okay.  Thank you.
12        Slide 95, again, this is another one you
13    changed, and just to avoid confusion, can you tell me
14    what changed about this slide?
15  A.   Yeah.  For some reason I had the high curve,
16    what's now orange dashed line, labeled as
17    "Mussetter-High."
18  Q.   Oh, okay.  Just to want make sure I'm not
19    missing anything.
20  A.   No.  It was me.
21  Q.   Slide 97, this is one you're talking about
22    beyond rating curves and differences between the
23    various expert opinions that have been offered.  One of
24    the things that you suggest is that your range of
25    disciplines considered.
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 1        Do you think it's helpful to the Commission,
 2    when you're not an expert in that discipline, to add
 3    that to things that you are an expert in?
 4  A.   Are you asking me hypothetically, about
 5    experts in general?
 6  Q.   We can talk specifically.  You're not a
 7    historian, and you're offering a whole lot of testimony
 8    about history.  I mean, does that get the same weight
 9    as your expert opinion regarding hydrology,
10    geomorphology?
11  A.   Well, first off, I'm testifying on behalf of
12    the group that put together these studies, that did
13    include historians and archaeologists.  So that's not
14    really atypical for testifying on behalf of a group
15    that worked on something.  So I'm bringing the opinions
16    of the historians who worked on it.
17        Secondly, in geomorphology, a lot of what
18    you're doing is looking at historical records, because
19    particularly my disciplines of geomorphology that I
20    work in, I'm looking at the built environment, so I'm
21    looking at records of what people did, how things
22    changed.  So I'm pretty used to going in and looking at
23    historical documents.
24        I'm not claiming to be a professional
25    historian.  I would say that compared to most engineers
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 1    and probably most geomorphologists, I have more
 2    experience with history; written papers on using
 3    historical data, given presentations on using
 4    historical data and scientific analyses.
 5        So I do think that the information that I've
 6    presented is legitimate and should be considered by the
 7    Commission.
 8  Q.   So I understand that there was a team of
 9    people that included various disciplines when you wrote
10    your original report.
11        Does that team vet any of the things you say
12    or put in your PowerPoint presentations?
13  A.   I have checked in with those people about
14    certain things, had some long discussions about the
15    concept of boosterism with our historian.  I've talked
16    some archaeological things with Gary Huckleberry, who
17    worked on the team and various aspects of the Gila
18    River, and then I consult with Gary from time to time.
19    We discuss.  I respect his opinions.
20        Vet?  No.
21  Q.   Well, that's more of a -- when you have a
22    question, you go to those guys.  They aren't actively
23    helping you make your presentation, and they're not
24    reviewing it for their own discipline, right?
25  A.   I did not send my presentation to those
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 1    members for review comments.
 2  Q.   And they're not reviewing any of the other
 3    expert opinions from the other side, so they're not
 4    reading Dr. August's report or Dr. Littlefield's
 5    report, right?
 6  A.   Well, I didn't say that.
 7  Q.   Well, did they?
 8  A.   Yes.
 9  Q.   They read both -- so Dennis Gilpin, right?
10  A.   Dennis Gilpin did not read all of those
11    reports, no.
12  Q.   What did --
13  A.   And I'm not sure that he read any of those
14    reports.  Gary Huckleberry did read portions of several
15    reports that related to archaeology.
16  Q.   And I believe you testified earlier today
17    that Gary Huckleberry, he's a geologist, right, not a
18    historian?
19  A.   He's a geoarchaeologist.
20  Q.   Okay.
21  A.   So he does both.  If you look, he's one of
22    the -- we had the sky train article out before.  He's
23    one of the co-authors there.  He's frequently consulted
24    worldwide on archaeological elements, particularly as
25    it relates to geomorphology.  But there's a fuzzy line
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 1    between a lot of disciplines, and geology and
 2    archaeology is one of those.
 3  Q.   And Dennis Gilpin, did he -- I guess he gave
 4    you some of his opinion regarding boosterism.  Did he
 5    review each and every boating account that you've
 6    testified about, or did he kind of -- was it more of a
 7    general discussion of boosterism in newspapers?
 8  A.   We were discussing -- I don't remember which
 9    account it was.  We did discuss one specifically, and
10    then in general, we had general discussion about
11    boosterism.
12  Q.   So there's one.  Do you remember which one he
13    specifically discussed?
14  A.   I don't.
15  Q.   And for the remaining 30-some, however,
16    accounts that we've been talking about, he didn't
17    actually review them to say, well, that's boosterism,
18    that's not boosterism?
19  A.   Well, he was in on the finding of the
20    original whatever it was, 18 or 13, so...
21  Q.   But none of the newer ones?
22  A.   That's correct.  He didn't find those, no.
23  Q.   Let's move to Slide 99, and this is a
24    photograph of Hayden's Ferry from January 15, 1901,
25    right?
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 1  A.   Yes.
 2  Q.   And you've listed some depths on the bottom
 3    right there.  Where did you get those?
 4  A.   From reading the rating curves.
 5  Q.   And why do you say that they're all low?
 6  A.   Because I think the picture there indicates
 7    that -- I'm sorry, I need my glasses here. -- that the
 8    depths are greater than what's shown, at least at the
 9    low end of the rating curve, and probably high end of
10    Dr. Mussetter's too.  I don't believe that people were
11    using Hayden's Ferry if it was 1.6 feet deep.
12  Q.   So you agree that the numbers that Gookin,
13    Fuller and -- or Gookin, yourself, and Dr. Mussetter
14    offered in the rating curves, that's not based on this
15    particular location, right?
16  A.   That's correct.  And I tried to say that
17    yesterday.  I hope I did.
18  Q.   I'm just clarifying.
19        And your higher end number in your range
20    here, it got higher in your corrected slide, right?
21  A.   For this flow rate, I think I picked that up.
22    No, that would be about 2.6.
23  Q.   Do you know what the depth would be using
24    504 cfs in the cross section located closest to
25    Hayden's Ferry?


Page 5075


 1  A.   No.  It would be in that range.
 2  Q.   You would agree -- well, never mind.  Let's
 3    move to Slide 100.
 4        It's your position that we should only look
 5    at the maximum depths, correct?
 6  A.   I don't know that I would say only, but I
 7    think that the maximum depth is more indicative of
 8    boating conditions.
 9  Q.   And you're talking about horizontally across
10    the river, rather than down the river, average versus
11    maximum, right?
12  A.   Yeah.  Yes, at a particular cross section.
13    No, I'm not trying to say that you go out to the river
14    and you find the deepest spot and use that, no.
15  Q.   Do the deepest parts of the river, the
16    thalweg, as you sometimes call it, always connect in
17    one long trench down the river?
18  A.   Not always, but that would be the dominant
19    pattern, yeah.
20  Q.   But you could have a situation where you have
21    a deep pool on one side of the river that gets shallow
22    and then a pool starts over on the other side of the
23    river that's the deep part, and in order to get to the
24    deepest part, you would have to traverse some area
25    that's not the deepest part of the river, right?
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 1  A.   Typically, if you're going between pools,
 2    you're going to run through either a run or a riffle.
 3    So it would be shallower between those two, yeah.
 4    Quite often, in that area between, there is a deeper
 5    part of the channel, quite often.
 6  Q.   But even though --
 7  A.   Almost always there's a deeper, deeper spot.
 8  Q.   But it's not the deepest, because you're
 9    trying to get to that pool that's on the other side
10    that could be deeper?
11  A.   It's theoretically possible that as you're
12    boating from one pool to the next -- and what you're
13    trying to pick is you're trying to pick a line that
14    will be deep enough for you.  It's possible, maybe even
15    probable, that at any given point there's a deeper spot
16    off to the right or left, but you're looking for
17    someplace that connects, a sufficiently deep spot.
18  Q.   Do you recall testifying yesterday that your
19    selection of rating curves cross section was not
20    biased?
21  A.   Yes.
22  Q.   But the Commission really has no way to
23    verify that statement, right?
24  A.   They do not, other than I'm an honest guy and
25    I'm telling you the honest truth.
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 1  Q.   Right.  I'm not accusing you of anything;
 2    just saying that we can't verify it.
 3  A.   Trust and verify, right.
 4  Q.   And I don't remember perfectly, but did you
 5    previously testify that someone other than you actually
 6    selected the cross sections?
 7  A.   No.  I think I was involved in the selection
 8    of those.  It's been so long.  I do remember I had a
 9    guy that worked with me, who may have done the
10    computations; but I do remember setting them up and
11    talking about it and -- but it's been a long time.
12  Q.   And that person who did the computations,
13    they haven't been here to testify, right?
14  A.   No.  And, like I say, he may have done them.
15    He was working under my direct supervision then.
16  Q.   Okay.  So moving on to Slide 102, do you know
17    what the substantive changes were on this slide when
18    you replaced it?
19  A.   Yeah.  I would guess, because of the
20    disclosure, you probably have both of them, and you can
21    put them side by side and probably tell me better than
22    I can.  But my recollection of the changes is, when I
23    looked at the rating curves, there were a couple of
24    spots that I don't know what I did, but the numbers
25    were wrong.
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 1  Q.   So you just double-checked and made some
 2    corrections?
 3  A.   That's right.
 4  Q.   This slide reports your opinions regarding
 5    various depth parameters for the segments; is that
 6    right?
 7  A.   Yes.
 8  Q.   How come Segment 6 ranges are not specific
 9    values?
10  A.   Not one single values?
11  Q.   Right.  There's a range.
12  A.   Yeah.  Because we had 10 cross sections down
13    there.
14  Q.   So it's just illustrating the variation
15    between the cross sections?
16  A.   Right.  I don't think -- like I've said a
17    number of times, one cross section is probably not
18    enough.  Six -- 10 cross sections gives you some idea
19    of the range, and even that's probably not everything
20    you could know about the river.
21  Q.   Would you agree, though, that the cross
22    sections with the lowest depth would generally be
23    considered the limiting factor?
24  A.   I would agree that the lowest depths are the
25    lowest depths, and the lower the depth, the more
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 1    limiting it is.  So in that sense, yes.  But one
 2    location of a lower depth, that may indicate a point of
 3    difficulty that may represent less than a percent of
 4    the river's length.  So I don't think it's a full
 5    description of your experience.
 6  Q.   Do you know why, particularly in the
 7    10 percent, median, 90 percent, and high-flow boating
 8    season, do you know what causes the depth values for
 9    Segment 5 to be generally lower than those for
10    Segment 4?
11  A.   Yeah, that's interesting, isn't it?
12        And yet, again, as another reason why I'm not
13    a huge fan of rating curves, it's -- Segment 5 is
14    probably a little wider than -- almost definitely, it's
15    a little wider than Segment 4 was.
16        Also, recall that this is cross section 6
17    from Segment 6 that's being applied to Segment 5.
18    Those are probably the main reasons.
19  Q.   Would it be your opinion -- and you can
20    correct it if you don't agree. -- that Segments 5 and 6
21    are generally more navigable than Segments 2 and 3?
22  A.   Yeah, I think Mr. McGinnis asked me this
23    question at the end of my direct and had me rank them,
24    and I gave my numbers, and everybody else refused to do
25    it, so...
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 1        But, no, I think they're all navigable.  And
 2    I think Dr. Mussetter said, you know, it either is or
 3    it isn't.  So I'm not going to play that game.
 4  Q.   Just to be clear, I'm not asking you to rank
 5    them.
 6  A.   Yeah, I know.  But, yeah, I'll say that 2 is
 7    certainly more difficult than 3, or 2 -- let me start
 8    over.
 9        2 is more difficult to boat than 5 and 6, for
10    sure.  Segment 3, it's about the same as 5.  There's
11    just more flow in 5.  That sometimes helps.
12        Is that enough of an answer?
13  Q.   Yeah.  Yeah, thank you.
14        Would you agree that the depth values for the
15    low end range for Segment 6 are generally equal to or
16    lower than the values for Segment 2?
17  A.   Yes.
18  Q.   Because the mean annual for Segment 2 is
19    2.2 feet, and it's 2.2 to 4.9 feet for Segment 6,
20    right?
21  A.   Yes.
22  Q.   And for median annual, Segment 2 is 2.0 feet,
23    and it's 1.9 to 4.2 feet for Segment 6?
24  A.   Yes.
25  Q.   And median daily (entire year) for Segment 2
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 1    is 1.6 feet, and it's 1.6 to 3.4 feet for Segment 6,
 2    right?
 3  A.   Yes.
 4  Q.   Would you agree that your testimony regarding
 5    several of the technical issues has changed
 6    substantially since your direct testimony in this case
 7    last fall?
 8  A.   No.
 9  Q.   Well, you testified back then that the median
10    flow for Segment 6 was 1,230 cfs, right?
11  A.   Yes.
12  Q.   And you agree now that that was probably
13    incorrect, right?
14  A.   I believe if you look at my chart, the median
15    annual flow is still 1,230.
16  Q.   But that number was included in a chart of
17    medians that were daily flows, right?
18  A.   They were, depending on how -- yeah, mean
19    dailies.  But, yeah, it was based on -- it was the
20    median of the full record of dailies; not by calendar
21    day, but by -- it's the median annual daily.
22  Q.   Right.
23        And, you know, when you were discussing
24    earlier today that the Washington screening process,
25    that it's important to keep your units consistent; is


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(49) Pages 5078 - 5081







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


Page 5082


 1    that right?
 2  A.   Yes.
 3  Q.   And that really wasn't consistent, was it?
 4  A.   Well, the units are the same; but, no, your
 5    point that it's a mixing of apples and oranges is yes.
 6    And that was confusing, and that's what I tried to say
 7    in my rebuttal the first time through my rebuttal, was
 8    that there was a mixing of apples and oranges there
 9    that led to more confusion.  And I feel like the way
10    I'm presenting it now probably makes more people less
11    unhappy, how about that.
12  Q.   And you testified back then that the average
13    depth for Segment 6 at a median flow rate was 5.3 feet,
14    right?
15  A.   You guys keep poking me on that.  That's
16    where the -- I read the curve wrong, and I corrected it
17    during my cross before, so...
18        But you asked me the question whether it
19    was -- my testimony had substantively changed; and I
20    think that, no, I think even with -- what I've tried to
21    do is, well, let's use the other guy's flow number
22    approach, let's use the other guy's rating curve
23    approach.  And you still come up with depths that are
24    in about the same ballpark.  And if you look at these,
25    you go, on these rating curves, at the low end you can
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 1    take small boats with low draft.  It doesn't matter
 2    whose discharge you use or what time period discharge
 3    you use.  That's your conclusion.  So in that sense,
 4    I'd say there's no substantive change at all.
 5  Q.   And you testified back then, and I believe on
 6    the Verde as well, that it's all about depth.  That was
 7    a quote, right?
 8  A.   Yeah, and you guys are going to punish me
 9    with that again too.  So I've tried to explain what I
10    meant by that several times now.  So I'll try again.
11        Depth is one of those binary things.  If you
12    don't have the depth, you're not going to have a
13    boating trip.  If you do have the depth, then there's a
14    whole host of other things that kick in as well.
15        So in one sense, yeah, it is all about the
16    depth, because you've got to have that.  I don't know
17    if I can give you an analogy, if that would help,
18    but...
19  Q.   But so if we look at the depth, it's a binary
20    thing; and then we kind of look at Mr. Williams' quote,
21    that it's more about obstacles; is that right?
22  A.   No, I'm not sure if that's what Tyler meant,
23    that it was all about obstacles.  Yeah, I think he's
24    saying that the elements of depth and how that depth is
25    expressed and one of the factors of getting down a
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 1    river relate to the obstacles relating to depth, but...
 2        So obstacles are one of those factors beyond
 3    simply depth.
 4  Q.   Okay.  Thanks.
 5        Moving to Slide 103, this is "Susceptibility
 6    to Navigation," a list of factors.  For boat types, you
 7    have listed low draft boats, wood and canvas.
 8        Are these the only boats that we should be
 9    considering from a historical perspective; low draft
10    boats, wood and canvas?
11  A.   Oh, no, I think you should look at all -- the
12    entire records of boats that are available.  But I'm
13    telling you that, you know, you can look all you want
14    at the Queen Mary; you're never going to sail it down
15    Salt River Canyon.
16        But so from a reasonable standpoint, again,
17    can a low draft boat be used for commercial purposes?
18    My answer to that is yes.
19        If that's the case, if that can be used for
20    commercial purposes and that takes the least amount of
21    water and least amount of depth and it's usable for
22    commerce, then that's probably the -- you just asked me
23    about limiting depths.  It's kind of analogous to that.
24  Q.   And these are the boats that we should
25    consider when trying to determine if there could be a
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 1    commercial reality, as required by PPL Montana?
 2  A.   You and I may differ on what PPL meant by
 3    commercial reality, but there are definitely boats that
 4    you should use in making a determination of
 5    navigability.
 6  Q.   What's your opinion of what PPL Montana means
 7    when they say there must be a commercial reality?
 8  A.   I think it said that the flow shouldn't be so
 9    brief that it could not be a commercial reality.
10  Q.   So commercial -- it would require commercial
11    reality for the amount of -- the length that flow is
12    floatable, but they don't mean it for any other part of
13    the analysis?
14  A.   That's the part where I read that.
15  Q.   Okay.  Slide 104.  This is "Susceptibility By
16    Rating Curve," and you compare year-round -- different
17    craft that you could use year-round on various parts of
18    the river versus during the seasonal high flow.
19        I notice that you have loaded small boats and
20    loaded flatboats only in the seasonal high flows; is
21    that correct?
22  A.   Yes, that is what it says there, yes.
23  Q.   So is it your position that loaded small
24    boats and loaded flatboats can only float during the
25    seasonal high flow?
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 1  A.   Loaded small boats I think could fit,
 2    depending on the load.  Yes, thank you for that.  Good
 3    for me to clarify here.  So a small boat with a full
 4    load, like if I take the Edith loaded with a thousand
 5    pounds, 1,500 pounds, is not going to -- is going to
 6    have some trouble at the lowest part of the year.
 7    During the seasonal high flow, no problem.  Loading it
 8    less, a boat a little more maneuverable or perhaps a
 9    little more durable than the Edith, would get down the
10    river year-round.
11  Q.   Also, when you were testifying regarding this
12    slide, you testified that Dr. Newell never saw the
13    river.
14        Do you remember Dr. Newell testifying that he
15    took a helicopter tour of the river and a ground tour
16    at various places?
17  A.   I do recall that.  And my recollection was
18    that his tour went up to the Lake Roosevelt and then
19    they turned around.  So the part of the river that --
20    most of the river that he saw was either in the
21    reservoir, which is not particularly relevant to its
22    ordinary and natural condition, or he was on the Lower
23    Salt at Segment 5 when the river was turned off, and
24    then, of course, Segment 6 is -- most of Segment 6 is
25    dry.
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 1        So probably the closest thing he got to the
 2    ordinary and natural condition was Segment 6 if the
 3    Verde were flowing at that time.
 4  Q.   Okay.  Slide 108, please.  Here you talk
 5    about qualified boating experts.  What do you mean when
 6    you say qualified boating expert?
 7  A.   Well, in the simplest way, someone who said,
 8    yes, I am an expert in boating.
 9  Q.   Because there's no qualification or
10    certification process in ANSAC, is there?
11  A.   No.
12  Q.   Is it your opinion that the Commission should
13    disregard the testimony of nonqualified boating experts
14    regarding boats and boating?
15  A.   Yes.
16  Q.   Shouldn't that same standard apply with
17    regard to history?
18  A.   Yes.
19  Q.   And archaeology?
20  A.   Yes.
21  Q.   Economics?
22  A.   Yes.
23  Q.   Native American studies?
24  A.   Yes.
25  Q.   Law?
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 1  A.   Yeah.
 2  Q.   Slide 109, please.  On this slide you say
 3    "Every 'braid' identified by Mr. Burtell &
 4    Dr. Mussetter has been boated.  Routinely.  Without
 5    difficulty."
 6        So, first of all, which braids were
 7    identified by Mr. Burtell and Dr. Mussetter?
 8  A.   Mr. Burtell had in his report, and I believe
 9    he went through this in his testimony, where he -- I
10    think he had a table in his report, actually, where he
11    listed multiple channel portions of the Upper Salt,
12    Segments 2 and 3, and that's primarily what I was
13    referring to.
14        Dr. Mussetter spoke about the split channels
15    or braids, if you will, that are down near the
16    confluence of Tonto Creek when we talked about
17    historical photos.
18  Q.   Some of those braids don't even exist
19    anymore, right?
20  A.   The ones underneath the reservoir.
21  Q.   So those haven't been boated by anybody
22    routinely, without difficulty, right?
23  A.   Well, yeah, the routinely word probably does
24    not apply to that specific location.  We do know that
25    the accounts of people who boated through there didn't
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 1    report any difficulties.
 2  Q.   And you're not saying that you know how
 3    everybody who ever went on a boat on any of those
 4    braids didn't have difficulty; that's not what your
 5    testimony is, right?
 6  A.   No.  I talked to a lot of boaters --
 7  Q.   Sure.
 8  A.   -- with a lot of boating descriptions and
 9    never heard of anybody.
10  Q.   Slide 116, please.  This is "Is Segment 5 in
11    its Ordinary & Natural Condition Today?"
12        And then you go through some indicators that
13    a dam might cause to -- downstream on a river; is that
14    accurate?  That was awkward, but generally what you're
15    trying to say?
16  A.   On this slide I think I'm trying to summarize
17    what different folks said about Segment 5, in answer to
18    the question of is Segment 5 in its natural condition.
19  Q.   Okay.  Part of the reason you say you know
20    some of these things haven't happened in Segment 5 is
21    because of your experience boating in Segment 5; is
22    that accurate?
23  A.   Part of that, yes.
24  Q.   The entirety of your boating experience on
25    the Salt River has been in modern conditions, though,
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 1    right?
 2  A.   Yes.
 3  Q.   So you're not saying your boating experience
 4    gives you an idea of what it was like predam, right?
 5  A.   I am saying that.
 6  Q.   Could you explain that for me?
 7  A.   Yeah.  So I -- in doing those boating trips
 8    and other trips not with boats out to that reach, other
 9    work in that segment, looking at the river, I'm making
10    observations as a geomorphologist about the condition
11    of that reach.
12        I've worked on well over 300 streams in
13    Arizona, doing detailed geomorphic analyses.  I'm
14    pretty good at picking out disturbed environments,
15    things that have changed, particularly as it relates to
16    modern history and streams.
17        I don't see those indicators in the times
18    that I've been out there.  I'm thinking about the river
19    as I'm going down it, looking for indications of is
20    that a sign that something might have changed.  And I'm
21    not seeing those things.
22  Q.   Okay.  Moving to Slide 119.  I'm sorry, 118.
23    This slide shows postdam median daily flows as --
24    that's the gray line, right?
25  A.   I have a blue line and kind of an orange
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 1    line.
 2  Q.   But the horizontal lines across the graph.
 3  A.   Oh, yeah, yeah, yeah.  Right.  Sorry.
 4  Q.   No problem.
 5        The gray line at 700 cfs, that's median daily
 6    flows postdam?
 7  A.   Yes, it is.
 8  Q.   And the blue line is median daily flow
 9    predam; is that right?
10  A.   Yes.
11  Q.   Doesn't that mean the dam has actually made
12    the river more boatable, because there's more
13    consistent discharge, such that the median daily flow
14    is 300 cfs higher?
15  A.   I have boated the river at 400 and I've
16    boated it at 700.  It's not significantly more
17    boatable.
18  Q.   There's a lot more days above the median for
19    predam, right?
20  A.   There are more dams, and if, by more
21    boatable, you mean there are more days when you can do
22    it, that's not really what I understand the -- what the
23    Court was thinking about.  I was thinking the Court was
24    saying the conditions of the river were more boatable,
25    so there were less obstacles, something like that.
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 1  Q.   Okay.
 2  A.   But I will fully grant you that there are
 3    more days, on average, in the modern conditions.
 4  Q.   Slide 123.
 5  A.   I guess I should finish that sentence.
 6  Q.   Oh, sorry.
 7  A.   More days that --
 8  Q.   I didn't mean to cut you off.
 9  A.   More days that are boated.
10        You didn't cut me off.  I just trailed off.
11    More days that are boatable.  I think we have the same
12    number of days today as we did in the past.
13  Q.   Okay.  Slide 123.  This is your historical
14    photo comparison to more modern photo, right?
15  A.   I mean, this is not a great photo comparison,
16    but it's intended to be in the same reach.
17  Q.   Well, and that's what I was going to ask you,
18    because you can't see Red Mountain in the background.
19  A.   No.  Yeah, I tried to describe that
20    yesterday.  It's not a full match.
21  Q.   It does look like there's more vegetation on
22    the left bank, wouldn't you agree?
23  A.   Yes, except for that you're not looking at --
24    well, I guess you are.  The left -- in the old
25    photograph the left bank is in the foreground.
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 1  Q.   Right.
 2  A.   And you're looking at a bar adjacent to the
 3    water surface.  So you're not actually seeing the left
 4    bank as most people would define the bank.  It's kind
 5    of absent there.  You're looking more strongly at the
 6    right bank.
 7  Q.   I mean, in the modern photo the banks of the
 8    river are covered in brush.  That's not the case in the
 9    historical photo, right?
10  A.   I would say the right bank in the background
11    is equally as well-vegetated as in the modern
12    photograph.  The species have changed a little bit.
13    There's more tamarisk that have come in since 1910.
14    The invasion of tamarisk was about in the '30s in this
15    area.  So we're seeing a little more traditional
16    riparian vegetation in the old photograph.  Overall
17    cover is about the same.  So I don't think you can get
18    too rigorous about this comparison without a lot more
19    documentation.
20  Q.   Okay.  Slide 124, please.  This slide refers
21    to indicators that you would expect to see on Segment 5
22    if there had been significant postdam degradation; is
23    that accurate?
24  A.   Yes.
25  Q.   Do you agree that with the passage of time
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 1    since the dam was constructed, could affect the extent
 2    to which such indicators might be visible?
 3  A.   Yes.
 4  Q.   Because over time perched channels and
 5    hanging tributaries would tend to cut down to the main
 6    stem, for example?
 7  A.   Probably with hanging tributaries, less so
 8    with perched channels.
 9  Q.   And exposed roots would only be present so
10    long as that particular plant was alive, right?
11  A.   Yeah, but you would expect that -- well, no,
12    actually, you would still see exposed roots after the
13    tree died.  That's certainly a possibility.  But if the
14    dam were the cause of degradation, I think you would
15    see that progressing through time.  It would not be
16    something that occurred, in the case of Stewart
17    Mountain Dam, in the 1930s and was only expressed in
18    the 1940s.  It would be something that would continue
19    to progress with time, probably acidotically less with
20    time.
21  Q.   Do you know how long it's been since Stewart
22    Mountain Dam was completed?
23  A.   I don't recall the exact date.  I believe it
24    was 1934, maybe.  So what's that?  70, 80 years.
25  Q.   Do you agree that in Segment 5, below Stewart
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 1    Mountain Dam, the slope of the ground falls as you walk
 2    towards the bank of the river?
 3  A.   In Segment 5 the slope falls as you walk
 4    towards the river.
 5  Q.   Right, from the banks or from above the
 6    banks.
 7  A.   Well, if it didn't, the water would be
 8    somewhere else.  But, yeah, generally, the river part
 9    is deeper than the floodplain.
10  Q.   Okay.  Slide 126.  This is another one of
11    those comparisons, and is this one more in the same
12    spot than the last one?
13  A.   Well, at least in this one you're looking at
14    the same features.  I didn't get the aspect right.  I
15    left the print out.  I was going to take it with me so
16    I could match it, and I left it at home.  So I took my
17    best guess as to what it was.
18  Q.   You don't think that there's a lot more
19    vegetation in the modern photo than the old one?
20  A.   A lot more?
21  Q.   Just more is fine.
22  A.   Well, you're seeing a mid channel or a mid --
23    well, you're seeing the bar there, so I think you're
24    looking at a lower flow rate, so there's more exposed
25    on the edge.  I would say on river left, the river left
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 1    is a little less vegetated than river right is in the
 2    current condition.  I'd grant you that.  But is there a
 3    drastic difference there?  Nah.
 4  Q.   Do you think that this -- the historic photo
 5    looks a little bit sandier?
 6  A.   Yes.  It looks that way, yes.
 7  Q.   Okay.  Slide 132.
 8  A.   But, again, you've inundated where the sandy
 9    area is.  And if you paddle around the river, you --
10    just around the bend, I meant to say, you do see some
11    other sand bars along the river that are similar to
12    that.
13        I'm sorry.  The next slide was?
14  Q.   132.  Are you there?
15  A.   I am.
16  Q.   Do you recall yesterday testifying that your
17    opinions about whether Courts place any weight on
18    government land surveys in determining navigability
19    were based on your prior discussions with other
20    Attorney Generals?
21  A.   Not mine, but discussions that had been
22    related to me, yeah.
23  Q.   Which other Attorney Generals was that?
24  A.   It was a northern Rocky Mountain state and
25    then the State of Alaska.
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 1  Q.   You can't give me specifics on the Rocky
 2    Mountain state?
 3  A.   No.
 4  Q.   When did you talk to them about this issue?
 5  A.   I've talked to the Alaska AG's over the
 6    course of the last six years or so, and the other
 7    discussions that were related to me occurred at
 8    different times.
 9        And what -- you asked me a question at the
10    start of this that said that weren't given any weight;
11    and if I said that, I didn't mean to say that at all.
12    I would say that they're not definitive.
13  Q.   Okay.  They're still probative to some
14    extent?
15  A.   Yes.
16  Q.   Did they cite to you any specific Court
17    decisions?
18  A.   No.
19  Q.   You would agree, wouldn't you, that States
20    generally are in favor of navigability with regard to
21    streambed title issues?
22  A.   I wouldn't say this one is.  It seems like
23    there's been 20 years of trying to give it away.
24        In general, States are arguing.  I would say
25    that's a general truth.
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 1  Q.   And as an expert testifying before this
 2    Commission, does it concern you that your sources for
 3    this particular testimony, other Attorney Generals,
 4    might be biased?
 5  A.   I hadn't considered that.  I find Attorney
 6    Generals to be extremely unbiased.
 7  Q.   Do you also recall --
 8        CHAIRMAN NOBLE: He loves you, Eddie.
 9        MR. SLADE: Who doesn't.
10        BY MR. HEILMAN: 
11  Q.   Do you recall testifying yesterday about
12    discussions --
13  A.   Just for the record, I'm saying that
14    tongue-in-cheek, okay.
15  Q.   Of course.  Sure.
16        MR. MCGINNIS: Everybody knows that's
17    not true.
18        CHAIRMAN NOBLE: A lump clear out here.
19        MR. SLADE: Jon.
20        THE WITNESS: Eddie is the exception.
21        BY MR. HEILMAN: 
22  Q.   Do you recall also yesterday testifying about
23    discussions you had with a surveyor named Jerry, who
24    said that the only basis historical surveyors used to
25    determine navigability was to look at a river and see
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 1    if it had any boats in it?
 2  A.   I do recall talking about my discussions with
 3    Jerry Knight.  I don't think that he said that it was
 4    the only basis.
 5  Q.   Jerry Knight, is that spelled like --
 6  A.   Like Bobby Knight.
 7  Q.   Okay.  And who does he work for?
 8  A.   He's retired now.
 9  Q.   And when did you talk to him?
10  A.   I've talked to him many times in many places.
11    Most recently, well, he lives in Palau now, so we
12    exchange e-mails.
13  Q.   Where did he work before he retired?
14  A.   I believe he was a -- well, he had a career
15    with the BLM as a surveyor, and then he worked as a
16    consultant for a number of years after retiring, and he
17    did mostly boundary survey and navigability work.
18  Q.   This morning you were asked some questions
19    regarding the Mosquito Fork criterion boat used by
20    Dr. Mussetter.  Do you recall that?
21  A.   Yes.
22  Q.   Do you know whether poling boats were ever
23    used in the Southwest?
24  A.   I don't.  I knew that they would be capable
25    of being used, and they were a boat that's available,
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 1    and there were certainly boats that were very similar
 2    in design to those that were used in various places.
 3  Q.   Do you know when Alaska became a state?
 4  A.   January 1, 1959, I think, maybe '58.
 5  Q.   And then regarding your testimony late
 6    yesterday afternoon or morning, the more recent Indian
 7    boating accounts that you testified about, who found
 8    those new accounts?  Was that you?
 9  A.   That was information collected by the Land
10    Department and the Arizona Attorney General's Office.
11  Q.   Do you have a copy of Exhibit State Land
12    Department 396?  That's your rebuttal narrative.
13  A.   It's the narrative?
14  Q.   I can give you a copy.
15  A.   Yeah, sure.
16        Is it the hydrology?
17  Q.   Not the rating curves one.
18  A.   The rating curves.  Not the rating curves.
19  Q.   Not the rating curves one.
20  A.   I do have a copy.
21  Q.   Oh, you've got it?
22        MR. HEILMAN: Do you guys need a copy?
23        CHAIRMAN NOBLE: Of course.  If you made
24    copies, we really appreciate having them.
25        MR. HEILMAN: Sure.
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 1        CHAIRMAN NOBLE: Makes us feel wanted,
 2    loved.  Not quite as appreciated as Eddie is, but...
 3        BY MR. HEILMAN: 
 4  Q.   Could you turn to Page 2 of that?  And I'm
 5    looking at the second paragraph, the third sentence,
 6    starting with "Opponents also fail."
 7        Do you see that?
 8  A.   Yes.
 9  Q.   Could you read that sentence for me?
10  A.   "Opponents also fail to properly acknowledge
11    that the single value of median daily flow data they
12    now seem to prefer fails to capture the ordinary
13    seasonal fluctuations of flow in the river.  (See
14    Figure 1 for example of the variance between ordinary
15    seasonal flow variations [sic] and the median daily
16    discharge)."
17  Q.   Is it your position that using median daily
18    flow as an index of typical flows is appropriate for
19    Segments 1 through 4, but median annual flow is more
20    appropriate in Segments 5 and 6?
21        CHAIRMAN NOBLE: You're killing her.
22        MR. HEILMAN: I'm sorry.
23        CHAIRMAN NOBLE: It's almost 4:30.
24    Anything you say will be taken down.
25        THE WITNESS: You're going to have to
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 1    repeat that question.
 2        BY MR. HEILMAN: 
 3  Q.   I'm going to move on.
 4        MR. SPARKS: That's a good line, man.
 5        CHAIRMAN NOBLE: No, you don't.  Mark.
 6    You don't move on.  You go back and repeat the
 7    question.
 8        MR. HEILMAN: Well, I've kind of already
 9    asked him about it earlier today.
10        CHAIRMAN NOBLE: Don't let the
11    Commission get in your way.
12        MR. HEILMAN: I'm not.
13        MR. SLADE: You might let Jody get in
14    your way, though.
15        BY MR. HEILMAN: 
16  Q.   In the second full paragraph, in the second
17    sentence, it's got an underlined portion.  "Again, the
18    numbers presented in the ASLD reports are those
19    published by the United States Geological Survey or in
20    other peer-reviewed journals."
21        Is it your opinion that the median daily
22    flows and other flow values computed by Dr. Mussetter
23    are incorrect?
24  A.   No.  In fact, I think that he did the
25    computations correctly.  In fact, I adopted his
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 1    methodology of using the entire record.
 2        The one thing that I would -- where we would
 3    differ in terms of what my recommended numbers are
 4    would be to add in the depletions.
 5        And having said that, I actually didn't check
 6    his numbers against mine, so I would assume we pressed
 7    the same button on the software.
 8  Q.   Page 4, Footnote 4, you write that
 9    Dr. Mussetter was critical of using the USGS flow data
10    summaries published in 1998 because there are now
11    nearly 20 additional years of record that could be
12    considered.  The inclusion of the post-1996 data biases
13    the result by adding too many below-average flow years.
14        Is it correct to say that your position is
15    that you believe that using a complete record to
16    compute flow statistics biases the result, compared to
17    only a partial record?
18  A.   I noticed that the use of the modern day data
19    in this period of drought that we have brought the
20    numbers down, and that that's probably what some of my
21    opinion there is, is that it's a lower number.  And I
22    do believe that it biases it in the low direction.
23    However, I'm adopting it, so it's kind of a moot point,
24    but...
25  Q.   But the flip side of the coin would be that
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 1    your shorter period with its wetter averages also
 2    biases it in the other direction, right?
 3  A.   Depending on what you happen to think about
 4    climate change and what that's doing to flow rates and
 5    whatnot and how that represents the ordinary and
 6    natural condition of the river prior to statehood.
 7    
 8        EXAMINATION BY COMMISSIONER ALLEN
 9        COMMISSIONER ALLEN: Question.  The
10    question is, what is the basis for computing the
11    average annual flow?
12        THE WITNESS: As I, you know,
13    recommended or just by comparing whether it's biased or
14    not biased?
15        COMMISSIONER ALLEN: No, what,
16    statistically, is the flow based on at this point in
17    time versus 20 years ago?
18        THE WITNESS: It's the same USGS
19    streamflow records.
20        COMMISSIONER ALLEN: And what does it
21    show?
22        THE WITNESS: It shows a declining mean
23    annual flow.
24        COMMISSIONER ALLEN: Right.  So the
25    statistics are only based on the past 30 years.
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 1        THE WITNESS: Right.
 2        COMMISSIONER ALLEN: Unless you take the
 3    full record.
 4        THE WITNESS: Correct.
 5        COMMISSIONER ALLEN: Okay.
 6        Does that question make any sense?
 7        THE WITNESS: It did to me.
 8    
 9        REBUTTAL CROSS-EXAMINATION (CONTINUED)
10        BY MR. HEILMAN: 
11  Q.   Turning to Page 8 of this, which is Table 2,
12    the third note there under the table states that
13    Segment 5 values are likely to be underestimated, i.e.,
14    they should be higher, because the USGS gages miss
15    significant contributing drain area (approximately
16    1,230 square miles) between the Roosevelt and Tonto
17    gages and upstream end of Segment 5.  The missed area
18    includes several perennial streams and numerous
19    springs.
20        Did I read that correctly?
21  A.   Yes, you did.
22  Q.   What are the perennial streams that you're
23    aware of in that area?
24  A.   Downstream of the gages?  Let's see.  Pinto
25    Creek is one.  Rye Creek may be coming in there.
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 1    There's river on the Tonto side.  There's one that
 2    comes in river left downstream of Gun Creek.
 3        Then you get down below the Roosevelt Dam and
 4    there is, let's see, Fish Creek, Reevis, Boulder.  I
 5    know I'm forgetting something along the lines there.
 6        And then on the Verde side there are a couple
 7    of them in there, I think Sycamore, one of the
 8    Sycamores.  There might actually be two Sycamores that
 9    come in.  I would have to look at a map.  There's a few
10    of them.
11  Q.   Okay.  Are there any named springs that
12    you're aware of in that area?
13  A.   There's a number of springs that are
14    certainly up canyons and whatnot.  I'm not going to be
15    familiar enough to be able to recite them.
16  Q.   Okay.
17  A.   I'm just saying geologically, by position,
18    it's very likely that you would see springs along the
19    reach.
20  Q.   Okay.  Do you have a copy of 397, which is
21    your rating curve rebuttal?
22  A.   Yes.
23        CHAIRMAN NOBLE: How many more days do
24    you think you have?
25        MR. HEILMAN: I'm coming close to
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 1    finishing.
 2        BY MR. HEILMAN: 
 3  Q.   This is Exhibit 397, which is your narrative
 4    rebuttal to the flow rating criticism that you
 5    received; is that right?
 6  A.   It's a rebuttal of all I felt relevant to
 7    reply to, whether it was criticism or other.
 8  Q.   But, specifically, this one talks about
 9    rating curves?
10  A.   Yes.
11  Q.   Page 1, bullet point three, could you read
12    that for me?
13  A.   The one begins "That's it?"
14  Q.   Yeah.
15  A.   "That's it?  The opposing experts seem to
16    want to limit the discussion about the Salt River's
17    susceptibility to navigation to just the rating curve
18    depth estimates, in some cases to a single rating curve
19    purported to accurately depict conditions for an entire
20    river segment.  By limiting the susceptibility
21    investigation in this way, they ignore all of the other
22    sources of information that can be used to estimate
23    typical flow depths and river conditions, and that
24    could be used to verify the relevance of the rating
25    curve estimate(s)."
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 1  Q.   Didn't Dr. Mussetter repeatedly emphasize
 2    that he didn't think the analysis was meaningful
 3    because of the use of 5-foot contour maps to evaluate
 4    depths that are 1 to 2 feet?
 5  A.   He did say that.
 6  Q.   And Dr. Mussetter never advocated that rating
 7    curves should establish depths, right?  He was simply
 8    checking your work.
 9  A.   He added 4 new ones.
10  Q.   Specifically in response to your analysis,
11    though, right?
12  A.   As to his motivations, I don't know.  I
13    noticed that he created new curves.  So if that's the
14    characterization, that he doesn't believe that the
15    rating curves are appropriate, okay.
16  Q.   Page 10, please.  That's your Table 4, right?
17  A.   Yes, it is.
18  Q.   And you have some median daily discharge
19    estimates for this, right?
20  A.   Yes.
21  Q.   For the Logan account --
22  A.   Yes.
23  Q.   -- we don't even know what year that is,
24    right?
25  A.   That's correct.
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 1  Q.   And we don't have flow records for before
 2    1873, right?
 3  A.   We don't have flow records for even past
 4    that.
 5  Q.   And Logan said he waited to take his boat
 6    down the river until there was rains in the spring
 7    caused the snow to melt, and you think that the median
 8    daily discharge was 400 cfs?
 9  A.   Well, I'm saying it was greater than 400 cfs.
10  Q.   How did you come up with that number?
11  A.   Just looking at the curves and thinking about
12    spring floods.  I'm not trying to say it was as low as
13    400 cfs, but there needed to be some kind of a bump up
14    from normal in order to qualify it as the spring flood,
15    as he called it, or spring runoff, as I would call it.
16  Q.   Is that for all six segments?  Because you
17    claim that he went on all six segments, right?
18  A.   Well, that's what he -- that's what
19    Mr. Hayden described, and then I'm simply reporting
20    what was described there.  And, again, that was one of
21    the other reasons I just put down a greater than.  So
22    what I guess I'm trying to depict there is, it was not
23    a low flow trip.
24  Q.   What about these other 1873 trips or 1800
25    trips where we didn't have flow data and you didn't use
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 1    greater than signs?
 2  A.   Yeah, in those cases I'm taking the time
 3    period and I'm looking at the median daily discharge in
 4    the six graphs I put out for each of the six segments,
 5    and I'm looking at the by day, median daily by day, and
 6    saying over that time period, what's the range of
 7    flows.  So that's a typical.
 8  Q.   Note 1 says you omitted accounts where no
 9    month and year was available?
10  A.   Yeah, with the exception of the Logan one and
11    maybe another one.
12  Q.   Did you adjust any of these dates in the
13    chart using Dr. Littlefield's testimony that many of
14    the months you originally listed were incorrect?
15  A.   Yeah, I don't recall that he had many of
16    them.  I know he pointed it out for the 5 tons of
17    wheat, and there may have been one other one, and then
18    let's see.  Yeah, I've got 5 tons of wheat listed as
19    April, so that's an adjustment based on what
20    Dr. Littlefield said.  And I think he may have -- I
21    forget the other one, but I thought -- I thought I did,
22    yeah.
23        MR. HEILMAN: Actually, Mr. Chairman, I
24    have a few more questions, but if I take a little
25    break, I can cut more down and then just come back and
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 1    maybe have a few left.  Would that be okay with you?
 2        CHAIRMAN NOBLE: You'll be surprised
 3    what I can do with a little break.  We'll take
 4    10 minutes.
 5        (A recess was taken from 3:25 p.m. to
 6        3:34 p.m.)
 7        CHAIRMAN NOBLE: Well, then let's
 8    proceed.
 9        BY MR. HEILMAN: 
10  Q.   I just have a few more questions, and I'm
11    almost done.  I'm going to hand out what is C054, State
12    Land Department 392.
13        You talked about this a little earlier today.
14    This is the Carl Hayden book on Charles Hayden.  It has
15    the Logan account.
16        But could you turn to Slide 12 of your
17    PowerPoint?  And you have this titled "New Information
18    from Charles Trumbull Hayden Pioneer by Carl T. Hayden
19    (Page 42)."  And on the bottom there you have "Hayden
20    decided to forego log-floating because:"  The second
21    bullet point, "Log floats best at high water."
22        Is that right?
23  A.   Yes.
24  Q.   So if you turn to Page 42 of this exhibit,
25    starting on the first page, going onto the second page,
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 1    the paragraph says "As a result of this trip,
 2    Mr. Hayden decided that logs would lodge in the canyons
 3    and could only be floated when the river was in flood,
 4    but that at such times it would not be possible to hold
 5    them by a boom in the river."
 6  A.   Yes.
 7  Q.   So it wasn't just that he decided that log
 8    floats best at high water.  He determined that the logs
 9    could only float in floods, right?
10  A.   Yes.  That was his determination, yes.
11    
12        EXAMINATION BY COMMISSIONER ALLEN
13        COMMISSIONER ALLEN: Question.  How do
14    you define floods, again?
15        THE WITNESS: What I took this to mean
16    would be the spring runoff.
17        COMMISSIONER ALLEN: Okay.
18    
19        REBUTTAL CROSS-EXAMINATION (CONTINUED)
20        BY MR. HEILMAN: 
21  Q.   Okay.  Moving to Slide 31, please.
22  A.   And the reason for that is because of
23    Mr. Logan's trip at that same descriptor.
24        Number 3, you said?
25  Q.   31.
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 1  A.   Slide 31.
 2  Q.   Sorry.  Yeah.
 3  A.   Okay.
 4  Q.   So you have beaver pelts.  The value you put
 5    for 192 to 479, that's taking the figure you got from
 6    the newspaper and using Consumer Price Index --
 7  A.   Yes.
 8  Q.   -- to modernize it?
 9  A.   Yes.
10  Q.   And was it your testimony that they could get
11    $250,000?
12  A.   My testimony -- I think we went through that
13    this morning with Mr. Murphy or this afternoon,
14    whenever it was.  That's just simply the math of it.
15  Q.   Well, the permit was for 250 pelts; is that
16    right?
17  A.   Okay, so I'm just kind of order of magnitude
18    checking things right here, and that's how it maths
19    out.
20        Do I believe that the Day brothers got
21    $250,000 every year in 2015 dollars?  I don't know.
22    Probably not.  That seems like a very high number.
23  Q.   Well, I just got confused, because I took the
24    high end number, 479, times 250.  That gets you around
25    $115,000.  I was just curious where the $250,000 came
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 1    from?
 2  A.   Well, let me go back to my numbers here just
 3    a sec.
 4        So if we had 250 pelts, would be -- at the
 5    high end, times $20 a pelt, would be -- let me just
 6    double-check my math there.
 7        125.  You're right.  I just did the math in
 8    my head and did it incorrectly, so...
 9  Q.   Okay.  Thanks.
10        Was it -- has it ever been your previous
11    testimony before this Commission, whether it be on the
12    Verde or the Gila or even the Salt, that the ordinary
13    flow was between 10 percent and 90 percent, instead of
14    10 percent and the 2-year flood event?
15  A.   Yes.
16  Q.   So when did you decide that the high end was
17    the 2-year flood event?
18  A.   Just you think more about these things as you
19    go along, and I was thinking about what's ordinary, and
20    it occurred to me that ordinary, ordinary high water
21    mark, I was thinking about bankfull, what's the
22    definition of a flood, because instead of focusing on
23    the flow duration, after I think about, well, what's
24    nonflood, you know, part of the Winkleman decision were
25    nonflood/nondrought, so I started thinking about what's
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 1    the lower limit of flood.
 2  Q.   Did any of the boating accounts get added
 3    because you decided to switch from a 90 percent limit
 4    to the 2-year flood event, like the Logan account?
 5  A.   I don't -- from the little we know about
 6    Logan and the lot I know about the river, I doubt that
 7    he was in flood flood.  I think he --
 8  Q.   But he could have been in the 10 percent,
 9    high 10 percent, couldn't he?
10  A.   He could have been.
11  Q.   And you testified that on rebuttal you used
12    the full range of record that Dr. Mussetter did, right?
13  A.   Yes.
14  Q.   How many years of data were included in that
15    extended record?
16  A.   It depends on the gage.
17  Q.   Well, how many years overall out of all the
18    gages?
19  A.   I have a slide that shows that somewhere.  I
20    think the longest record is from the Salt River near
21    Roosevelt, which I think is 1913 to 2015.
22  Q.   So that's over a hundred years of data,
23    right?
24  A.   Yeah, it is.
25  Q.   Okay.
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 1        MR. HEILMAN: That's all I have.  Thank
 2    you very much for your testimony, Mr. Fuller.
 3        THE WITNESS: You're welcome.
 4        CHAIRMAN NOBLE: Somebody put a couple
 5    of donuts up there, would you?
 6        MR. HOOD: I'm not going to be up here
 7    that long.
 8        (A brief recess was taken.)
 9        CHAIRMAN NOBLE: Mr. Hood, is Mr. Fuller
10    ready?
11        THE WITNESS: He is.
12        CHAIRMAN NOBLE: Then we're ready to
13    proceed.
14        MR. HOOD: Thank you, Mr. Chairman,
15    Commission.  Thank you for all of your patience with
16    all of us.  Sean Hood on behalf of Freeport Minerals.
17    
18        REBUTTAL CROSS-EXAMINATION
19        BY MR. HOOD: 
20  Q.   Mr. Fuller, good to see you again.
21  A.   Likewise.
22  Q.   I'm going to be as fast as possible.  We're
23    all looking at the clock and trying to get out of here,
24    and hopefully tomorrow we can all do different things.
25  A.   I'll do my best as well.
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 1  Q.   Sounds great, Mr. Fuller.  I appreciate that.
 2        I've handed out three documents to start.
 3    One is from your ASLD 398.  It's page four of that
 4    supplemental document, and this is where you had a
 5    correction to what was in your rebuttal slides.
 6        Do you recognize this as such?
 7  A.   Yes.
 8  Q.   Great.  And I think the correction that you
 9    made is you labeled the orange dashed line; is that
10    right?
11  A.   Yes.
12  Q.   The other -- the second document that I
13    handed out is Figure 6 from Mr. Burtell's report.  That
14    is C021 in evidence.
15        And do you recognize that figure?
16  A.   Yes.
17  Q.   It is from Figure 6 from Mr. Burtell's report
18    that you captured the graph that's shown on your 398,
19    page four; is that correct?
20  A.   Yes.
21  Q.   Great.  And you'll see that Mr. Burtell
22    labeled his orange line average reconstructed flow, as
23    opposed to long-term median.  Do you see that?
24  A.   Yes.
25  Q.   And so is what we see here on ASLD 398, page
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 1    four, where you have labeled this long-term median
 2    average -- or, sorry, long-term median annual, was that
 3    just you weren't clear on what Mr. Burtell had done,
 4    and now you see that it was an average, not a median?
 5  A.   No.
 6  Q.   Okay.  Can you explain why Mr. Burtell
 7    purports to have calculated the average and you
 8    identified that line as the median?
 9  A.   It happens to be in the same place.  If you
10    count up the number of points and figure out what's --
11    50 percent are above and 50 percent are below, that's
12    where that median line plots out.
13  Q.   So is this -- the orange dashed line that
14    shows up on 398, page four, did you move it from where
15    Mr. Burtell had it on Figure 6?
16  A.   No.  It happens to be in about the same
17    place.
18  Q.   Okay.  About.  Do you know if the median was
19    a little bit higher or a little bit lower?
20  A.   I don't recall.
21  Q.   Okay.  So, but it was close enough that you
22    labeled it median?
23  A.   Yes.  And I didn't compute it by -- I did it
24    by eye, basically, in counting points.
25  Q.   And if we look at Mr. Burtell's Figure 6,
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 1    again, this is part of his report, which is C021 in
 2    evidence, you'll see that the orange dashed line lines
 3    up at about 750,000 acre-feet per year?  Do you see
 4    that?
 5  A.   Yes.
 6  Q.   Okay.  And then the third document that I've
 7    given you to start here is -- it's a chart that
 8    Mr. Burtell prepared upon receiving your rebuttal
 9    materials.  And you'll see here that he's talking -- in
10    the left column he has different periods of record.
11    One relates to the long-term period relating to the
12    tree ring data.
13        Does that appear to be what is dealt with
14    there, 1361 to 2005?
15  A.   Yes.
16  Q.   And that has the average annual flow in the
17    Salt River at Roosevelt Dam at 755,900 acre-feet.  Do
18    you see that?
19  A.   I do.
20  Q.   And that corresponds with where his average
21    reconstructed flow line plots on his Figure 6; is that
22    right?
23  A.   Yes.
24  Q.   Did you calculate the average annual flow
25    associated with the period of record that Mr. Burtell
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 1    used at any of his three gages, which are the USGS gage
 2    at Roosevelt, the USGS gage near Roosevelt, and the
 3    USGS gage near Chrysotile?
 4  A.   I did not.
 5  Q.   And so what he has put here, that two of the
 6    three are actually wetter than the long-term average
 7    based on the tree ring data, you haven't done that
 8    calculation?
 9  A.   I have not.
10  Q.   Okay.  So without having done that
11    calculation, you would take Mr. Burtell's calculations
12    at face value; that for the USGS gage at Roosevelt and
13    the USGS gage near Roosevelt, it was actually wetter;
14    and the USGS gage near Chrysotile was not quite as wet
15    as the long-term average?
16  A.   That's what his calculations indicate, yes.
17  Q.   Okay.
18        MR. SLADE: Is that getting submitted
19    into the record?
20        MR. HOOD: Thank you, Mr. Slade.  Yes.
21    This is -- Mr. Slade, you'll recognize that chart as
22    one that I circulated last night upon receiving it from
23    Mr. Burtell.  This will be submitted into evidence.
24        Mr. Mehnert, I don't know if you've
25    assigned it a number already or if we're going to have
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 1    to do that later.
 2        DIRECTOR MEHNERT: C057.
 3        MR. HOOD: Thank you, Mr. Mehnert.
 4        So that the record is clear, the table
 5    dated May 2016 prepared by Plateau Resources, LLC
 6    titled "Comparison of Average Annual Flows in the Salt
 7    River at Roosevelt Dam for Different Periods of Record"
 8    is in the record now as C057.
 9        And, Mr. Mehnert, we will follow up with
10    correspondence, following the typical protocols in
11    terms of copies and so forth.
12        (A brief recess was taken.)
13        BY MR. HOOD: 
14  Q.   Mr. Fuller, what I hope you have in front of
15    you are four additional pages.  One is a "Beyond Rating
16    Curves" chart that we've seen numerous times over the
17    last few days, which is ASLD 398.  Do you have that?
18        Great.
19        The second one is Table 7 from Mr. Burtell's
20    Upper Salt River report, which is C021.
21        No Table 7?
22  A.   I have Table 5.  That's the only one I have.
23        Okay.
24  Q.   And then for comparison purposes, we may have
25    a couple -- I may have a couple questions for you,
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 1    Mr. Fuller, about Table 10 from Mr. Burtell's Upper
 2    Gila report and Table 5 of his Verde report.  Do you
 3    have both of those?
 4  A.   I don't have Table 10.
 5  Q.   You don't have Table 10.  We will find you
 6    Table 10.
 7        COMMISSIONER ALLEN: And where is
 8    Table 7?
 9        MR. HOOD: I will find you Table 7.
10        Thank you, Mr. Gookin.
11        COMMISSIONER ALLEN: Nobody else up here
12    has it.
13        MR. HOOD: No one else does?
14        COMMISSIONER ALLEN: Unless it just
15    didn't get passed down.
16        BY MR. HOOD: 
17  Q.   Thank you.
18        So, Mr. Fuller, first, what I want to do here
19    to start is compare what you have included on ASLD 398,
20    page seven, which is the "Beyond Rating Curves" chart,
21    and I want to compare it to Mr. Burtell's
22    "Reconstructed Undepleted Upper Salt River Depths,"
23    which are included in Table 7 of C021.
24        Does that make sense?
25  A.   Yes.
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 1  Q.   And so I apologize if I missed it.  I do
 2    understand -- I think I understand that the depths that
 3    you include here on ASLD 398, which is Slide 102, for
 4    Segments 2, 3 and 4, those are based on Mr. Burtell's
 5    reconstruction; is that correct?
 6  A.   Yes, it is.
 7  Q.   Can you describe for me why the depths --
 8    none of the depths here in any column associated with
 9    Segment 2, Segment 3, or Segment 4 directly line up
10    with the median depths that are depicted on Table 7
11    from Mr. Burtell's report?  Can you describe why that
12    is?
13  A.   Because the discharges are slightly
14    different.
15  Q.   I thought you used Mr. Burtell's
16    reconstructed discharge?
17  A.   I used his depletion rates, but I used the
18    full period of record to what I added those depletion
19    rates to.
20  Q.   So focusing on near Chrysotile, is that what
21    you used for Segment 2?
22  A.   Yes.
23  Q.   Okay.  Which column would be the apples to
24    apples column for the 50 percent Reconstructed Depth in
25    Mr. Burtell's Table 7?
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 1  A.   That would be the Median Daily (Entire Year).
 2  Q.   Okay.  And so Mr. Burtell calculated less
 3    than 1.7, and you include here 1.6?
 4  A.   Uh-huh.  Yes.
 5  Q.   Okay.  So that would be the apples to apples
 6    comparison?
 7  A.   It works out pretty well.
 8  Q.   Yeah, pretty close.
 9        And that differential, as you say, would have
10    to do with the period of record that the discharge is
11    based on?
12  A.   Yes.
13  Q.   Yours was a longer period of record than
14    Mr. Burtell's?
15  A.   Yes.
16  Q.   And where is it described the period of
17    record that you used to come to that discharge?
18  A.   In the written rating curve report that I
19    submitted.
20  Q.   Now, for -- which one of your rows here,
21    3 and 4, correlate to the at Roosevelt gage?
22  A.   Both.
23  Q.   Both do.  And so here --
24  A.   For the rating curve part.
25  Q.   For the rating curve part.
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 1        And so here you calculate median daily depths
 2    of 2.5 feet for Segment 3 and 2.6 feet for Segment 4.
 3    That's what this says?
 4  A.   Yes.
 5  Q.   And if we were going to do apples to apples
 6    then, would that be the same as comparing to the
 7    50 percentile reconstructed depth for Mr. Burtell's at
 8    Roosevelt, which is a range of 1.6 to 2.3?
 9  A.   Yes.
10  Q.   Okay.  Now, yours are not substantially
11    higher, but a bit higher here relative to the more
12    comparable near Chrysotile apples to apples.
13  A.   A little bit higher, yeah.
14  Q.   Okay.  And is that the same explanation, you
15    would expect, is it has to do with the period of
16    record, or are we talking about something else then?
17  A.   Recall that I recommended using Mr. Burtell's
18    higher of the two curves, because I found those to be
19    more similar to the conditions I had observed in the
20    field.  And, again, we're talking about a difference of
21    .3, which, holding up my fingers here, is about as long
22    as my little pinky finger.  So not a significant
23    difference.
24  Q.   If we look at -- and when you draw that
25    comparison, when we're talking about flows and depths
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 1    in this range, we're actually talking about fairly
 2    small differences.  That would also apply when we look
 3    at the depths that were calculated by Mr. Burtell for
 4    the Upper Gila and for the Verde; is that right?  If we
 5    look up and down these charts, we're looking at depths
 6    in a range of 1.5 to 2.3, generally speaking; is that
 7    right?
 8  A.   So you're referring to Table 5 and Table 10,
 9    it looks like.
10        Yeah, they're generally in the same ballpark.
11  Q.   Which -- I want to focus you for a moment,
12    Mr. Fuller, on Segment 3 of the Upper Salt.  And which
13    segment of the Gila River do you find to be more
14    navigable than Segment 3 of the Salt River?
15        I'm not going to make you rank them all.  I'm
16    just looking for one or two examples.
17  A.   Make sure that I have the question that you
18    asked me, is which segments of the Gila River do I find
19    to be more navigable than the Salt River Segment 3;
20    that's the question?
21  Q.   Correct.
22  A.   I'm trying to remember the segmentation on
23    the Gila.  I think the lowest one was Segment 8 of the
24    Gila.  Segment 7 I believe extended from Dome up to the
25    Salt confluence.  That would probably be more
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 1    navigable, same range.  Those two, and I would put a
 2    question mark after 7.
 3  Q.   Same question for the Verde.  Which segments
 4    of the Verde would you say are more navigable than
 5    Segment 3 of the Salt?
 6  A.   Again, I'm trying to remember the -- I didn't
 7    prepare about the Verde here, and I'm trying to
 8    remember which segments are which.
 9        The segment that went through the Verde
10    Valley I would say would be maybe slightly more
11    navigable.  And I would say the segment that runs
12    from -- I'm trying to remember the division there.  I
13    think the split was at Fossil Creek or Childs.  The
14    Childs down to -- what's the rock called?  Where it
15    comes out of the canyon there below Bartlett.  That may
16    have been Segment 4.  Does that sound right?  Yeah.
17    That's actually pretty similar to Segment 3 of the
18    Salt.  So not more.  About the same.
19  Q.   Segment 2 -- you're still thinking.  I don't
20    want to interject on your thought process.
21  A.   Yeah.  You know, you're kind of hitting me
22    cold with this one, so -- but, you know --
23  Q.   I like asking you about other rivers.  We've
24    done that a time or two, haven't we?
25  A.   So, you know, I could phone a friend here or
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 1    something, but -- yeah, I guess that's my final answer
 2    for today, but maybe if I thought about it and came
 3    back, not tomorrow, I might have something different
 4    there.
 5  Q.   Yeah, anything after today we'll all do in
 6    writing, I think.
 7  A.   Or even not do.
 8  Q.   Or not do, yeah.  Fair enough.
 9        Now I want to move up to Segment 2 on the
10    Salt.  I think you would agree, and you've testified
11    about the nature of the rapids in Segment 2.  Segment 2
12    of the Salt has more significant rapids, which are more
13    of an issue for boating in a historic wooden craft,
14    than any other segment of any river that you have
15    opined is navigable, is that fair to say, within
16    Arizona?
17  A.   Yes, I would agree with that.
18  Q.   In that regard, Quartzite Falls would be the
19    most formidable rapid that is located in any segment of
20    any river in Arizona that you have opined is navigable;
21    is that fair to say?  In its ordinary and natural
22    condition.  I want to go back to before the blast.
23  A.   Well, it's going to be -- all of this is
24    going to be a function of flow rate, and it's difficult
25    to make an apples to apples comparison, but certainly
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 1    Quartzite Falls has conditions where it is a formidable
 2    challenge.
 3  Q.   Is there another rapid in any other segment
 4    of any river in Arizona that you have opined, in
 5    connection with the State Land Department and the
 6    Attorney General's Office, is navigable in Arizona that
 7    you think is more formidable or equally as formidable
 8    as Quartzite Falls?
 9  A.   Again, it's a function of flow rate.  At the
10    same flow rate on Segment 2, let's say the discharge
11    were the same all the way through there, Quartzite
12    would probably be the most difficult in Segment 2.
13  Q.   Are you familiar with any other rapid in
14    Arizona, in a stream that you have opined is navigable,
15    that has claimed as many lives as Quartzite Falls has?
16  A.   I don't know the death totals on any rapids,
17    so I can't say.
18  Q.   You're aware that there have been deaths
19    attributed to Quartzite Falls?
20  A.   I know people have died at Quartzite Falls,
21    yes.
22  Q.   And you're not aware of that having happened
23    at any other rapid on any segment of any other stream
24    that you think is navigable in Arizona; is that fair?
25  A.   I'm not aware of at least.
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 1  Q.   You're not aware of it.
 2  A.   Yeah.
 3  Q.   Okay.  I'm going to see if I can do this one
 4    without the documents.
 5        You talked about Mr. Burtell's cross sections
 6    being in a near-riffle setting, and I'm paraphrasing a
 7    little bit.
 8  A.   Yes, I do recall that.
 9  Q.   And, of course, you don't mean to say that
10    Mr. Burtell's cross sections are right at the riffle?
11  A.   No, I do not mean to say that.
12  Q.   They're upstream of the riffle, typically?
13  A.   Yes.
14  Q.   And so when you were talking about his cross
15    sections being more indicative of the limiting factor
16    for navigation, it's actually going to be more limiting
17    when you actually get to the riffle; it's going to tend
18    to be less deep and perhaps rockier and so forth?
19  A.   That's a correct assessment, yes.
20  Q.   ASLD 385, Page 100, you have this
21    conceptualized cross section that you talked about in a
22    couple places.  Do you remember that?
23  A.   Yes.
24  Q.   And this is, in fact, a conceptualized cross
25    section?  This doesn't exist anywhere on the Salt
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 1    River, does it?
 2  A.   It probably does exist.  Probably not those
 3    exact dimensions, but it is a conceptualized cross
 4    section.
 5  Q.   And do you think that that -- if we were to
 6    find the place on the Salt River that most resembles
 7    this conceptualized cross section, do you think it's
 8    going to be perfectly flat like that?
 9  A.   No.
10  Q.   And so in that regard, this actual cross
11    section almost certainly doesn't exist anywhere on the
12    Salt, because you're going to have ridges up and down;
13    isn't that true?  You're going to have some variations
14    in depth here?
15  A.   Yeah, but I can think of places that look
16    similar to that.
17  Q.   Figures 10A and 10B from Mr. Burtell's
18    report.
19        What's being passed out now are Figures 10A
20    and 10B from Mr. Burtell's report, which, again, is
21    C021 in evidence, and these are cross sections at
22    riffles that were measured by Mr. Burtell; is that your
23    understanding?
24  A.   Yes.
25  Q.   And would you agree with me, Mr. Fuller, that
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 1    these cross sections compared to your conceptualized
 2    cross section, which is on Page 100 of ASLD 385, is a
 3    good indicator about how there's actually more
 4    variability in a real, on-the-ground cross section as
 5    opposed to the conceptualized cross section?
 6  A.   Yes.
 7  Q.   You would agree, in that same regard,
 8    Mr. Fuller, that it's going to be more challenging to
 9    identify the thalweg or the maximum depth of the
10    channel in one of Mr. Burtell's real-life riffle cross
11    sections than it would be in the conceptualized cross
12    section that you present on Page 100, where there's a
13    big bathtub on one side?
14  A.   If you're asking me to say if the river
15    looked like the conceptualized cross section and if it
16    looked like Mr. Burtell's surveyed section and I'm
17    looking at it in cross section, would it be easier?
18    Yeah.
19        On the river I've paddled through both of
20    Mr. Burtell's cross sections at lower flow rates than
21    what he has here, well, one of the lower flow rates,
22    and I didn't have any trouble identifying the deeper
23    part.
24  Q.   Well, when there's a cross section that
25    exhibits more variability than the conceptualized one,
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 1    it is going to be more difficult, you would agree with
 2    that, to identify the thalweg?
 3  A.   Probably.  Not always, but probably.
 4  Q.   Do you still have a copy of the Hayden
 5    account that recounts the Logan?  I think it's been
 6    passed out three or four times today.  I've got one for
 7    you, if you need it, here.
 8  A.   I've got it.
 9  Q.   Now, based on this account, in your
10    testimony, you've concluded that this Logan individual
11    went through Segments 1, 2, 3 and on down and also
12    through the White River, right?
13  A.   Yes.
14  Q.   Okay.  And it's not your opinion that the
15    White River is navigable; is that true?
16  A.   That's true.
17  Q.   And it's not your opinion that Segment 1 is
18    navigable?
19  A.   That's true.
20  Q.   And so whatever this spring flood was, it
21    must have been enough water that it changed typical
22    circumstances, such that he was able to get his boat
23    down the river?
24        CHAIRMAN NOBLE: Mr. Hood, I'm not sure
25    I understood the questions before this.


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(62) Pages 5130 - 5133







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


Page 5134


 1        What was your question about the White
 2    River and about Segment 1?
 3        MR. HOOD: According to ASLD 392, which
 4    is the Hayden account --
 5        CHAIRMAN NOBLE: I guess what I didn't
 6    hear was I thought I heard you say that you're not
 7    contending that it is not navigable, or you're
 8    contending that it is not navigable, or what?
 9        Is he contending that it is navigable,
10    the White River, and that the Segment 1 is navigable,
11    or did I misunderstand?
12        MR. HOOD: Mr. Chairman, I apologize for
13    the lack of clarity in my question.  I think Mr. Fuller
14    understood what I was asking, and so I kept moving, and
15    so let me clean that up.  But I appreciate it,
16    Mr. Chairman.
17        CHAIRMAN NOBLE: It's not me that has to
18    understand it.
19        MR. HOOD: We've got to make sure it's
20    on the record, and I appreciate that, Mr. Chairman.
21        THE WITNESS: I do not think that the
22    White River is navigable for title purposes, nor do I
23    think that for Segment 1.
24        BY MR. HOOD: 
25  Q.   Thank you, Mr. Fuller, and I understood you
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 1    to be agreeing with me on that point.  We're on the
 2    same page.
 3  A.   Yes, I agree, yes.
 4  Q.   So with respect to the spring flood issue,
 5    however significant that event was in terms of the
 6    amount of water relative to typical, it allowed him, if
 7    we take this account at face value, to traverse a
 8    nonnavigable White River and a nonnavigable Segment 1;
 9    is that correct?
10  A.   Correct.
11  Q.   You had some discussion earlier, I think it
12    was with Mr. Murphy, and perhaps also Mr. Heilman,
13    about what Mr. Hayden had to say about the logs.
14        And it says "A party of men who have been out
15    with Judge Hayden, looking for timber up the Salt
16    River, passed here yesterday morning?"
17        It goes on to say "As a result of this trip,
18    Mr. Hayden decided that logs would lodge in the canyons
19    and could only be floated when the river was in flood,
20    but that at such times it would not be possible to hold
21    them by a boom in the river."
22        Do you remember those portions of this
23    account?
24  A.   Yes, I do.
25  Q.   And, in fact, there's never been a successful
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 1    log float on the Salt River, to the best of your
 2    knowledge; is that --
 3  A.   That's correct.
 4  Q.   Okay.  And so with respect to the Weber River
 5    case that you talked about some on your rebuttal direct
 6    examination -- and I know Mr. Murphy went into it with
 7    you, and I'm not going to repeat his questions. --
 8    that's a distinguishing factor between the Weber River
 9    case and the Salt River; the Weber River had at least
10    nine or ten instances of successful log drives, and the
11    Salt had zero?
12  A.   Correct.
13        MR. HOOD: Thank you, Mr. Fuller.  I
14    appreciate it.
15        THE WITNESS: You're welcome.
16        MR. HOOD: Mr. Chairman, Commission,
17    thank you.
18        CHAIRMAN NOBLE: You're welcome.
19        Mr. Slade.
20        Whenever you're ready, Mr. Slade.
21    
22        REBUTTAL REDIRECT EXAMINATION
23        BY MR. SLADE: 
24  Q.   Okay.  Jon, I want to touch on some things
25    that Mr. Hood just asked you about right now.
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 1        Your determination that Segment 1 of the Salt
 2    River and the Black River are nonnavigable is based on
 3    the totality of the evidence for those rivers; is that
 4    right?
 5  A.   That's correct.
 6  Q.   Okay.  Is it your determination that those
 7    rivers can never be navigated, based on certain flows?
 8  A.   No, they could be --
 9  Q.   Okay.
10  A.   -- at certain times, certain boats, certain
11    boater characteristics.
12  Q.   So it wouldn't be uncharacteristic to see
13    boats go down there at certain times, maybe at seasonal
14    high flow, maybe another time; is that your
15    understanding?
16  A.   I think you would see them rarely, but it
17    could happen.
18  Q.   Okay.  And when you were testifying that
19    Mr. Burtell's cross sections are above the riffles, are
20    you referring to the gages or his cross sections that
21    he went out and did a field survey of?
22  A.   At that time we were speaking about the
23    rating sections from the USGS that he used to construct
24    his rating curves.  At least that's what I understood
25    we were talking about.
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 1  Q.   Okay.
 2  A.   His field cross sections, I believe he
 3    describes them as being in riffles.
 4  Q.   Okay.  You were asked some questions about
 5    the calculation you did for your economic analysis of
 6    beaver pelts and their value in 1894, according to the
 7    trapping article, multiplying that by the amount of
 8    beaver pelts that one could potentially have.  Do you
 9    recall those questions?
10  A.   Yes.
11  Q.   Whether the value was 250,000 or 125,000, is
12    that still showing a profit?
13  A.   Yes.  It's -- again, these are approximate
14    numbers, but either way, it shows that he was making
15    money.
16  Q.   Okay.  And in any case --
17  A.   Or had the ability to make money.
18  Q.   In any case, did both the Day brothers
19    account and the new trapping account talk about the
20    ability to make money and earn a profit?
21  A.   Yes.
22  Q.   Okay.  You were asked some questions about
23    the fact that log floating never occurred on the Salt.
24    Do you recall that?
25  A.   I do.
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 1  Q.   Okay.  And you were also asked some questions
 2    about Mr. Hayden's trip.  Do you recall that?
 3  A.   I do.
 4  Q.   Is it your opinion that the log floating that
 5    Mr. Hayden said could not occur would be held up
 6    because of circumstances in Segment 1 or higher above
 7    in the White River?
 8  A.   That's correct.
 9  Q.   Okay.  So when Mr. Hayden said the logs
10    cannot float down except during flood, is it your
11    opinion that that is on Segment 1 of the Salt River or
12    the White River?
13  A.   Yes.
14  Q.   Okay.
15  A.   I believe that's what he was talking about,
16    yes.
17  Q.   Can you turn to your Slide 104, please?  And
18    this is in your rebuttal PowerPoint, C053.
19  A.   I'm there.
20  Q.   Okay.  When you list canoes can be used
21    year-round, are you considering canoes that are loaded?
22  A.   Yes.
23  Q.   When you list "Low-Draft, Maneuverable Flat
24    Boats," are you considering that those boats would be
25    loaded?
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 1  A.   Yes.
 2  Q.   When you say "Seasonal High Flow" and you
 3    list "Canoes & Maneuverable Flat Boats," are you
 4    considering that those canoes would be loaded?
 5  A.   Yes.
 6  Q.   And then the two bullet points that say
 7    "Loaded Small Boats, Low Draft" and "Loaded Flat Boats,
 8    Moderate Draft," it's obvious.  Are you considering
 9    that those are loaded?
10  A.   Yes.
11  Q.   Okay.  Why is there a distinction between
12    loaded in some bullet points and not in others?
13  A.   I guess I was thinking about the nature of
14    small boats.  I really don't have a good explanation.
15    Yeah.
16  Q.   But it's your --
17  A.   I was thinking about when you take flatboats,
18    that they would be loaded, and I was thinking more in
19    terms of Segment 6 and the 5 tons of wheat and the
20    draft.  I was thinking more in terms of the draft.
21  Q.   So it's not your testimony that when you say
22    canoes can be used year-round in Segment 2 through 6,
23    that that's a canoe without any weight in it apart from
24    the boat and the person?
25  A.   No.  But, clearly, with more water, you could
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 1    generally carry more gear and have more weight, so...
 2  Q.   I think Mr. Heilman asked you a few questions
 3    about different boats that you had been in, and I
 4    thought I heard you state that you had not been in a
 5    canvas boat; is that correct?
 6  A.   Yeah, I was thinking about a canvas canoe.
 7  Q.   Okay.  Have you been in any other canvas
 8    boats?
 9  A.   I've been in the Klepper.
10  Q.   Okay.  And can you describe that boat?
11  A.   It's a kayak.  It's a wood frame kayak
12    replica of a boat that was built in circa 1900.
13  Q.   So you have had a chance to see how canvas
14    can respond to a river like the Salt?
15  A.   Yeah.  We paddled it through Segment 5 from
16    Stewart Mountain -- it's called Stewart Mountain Ranch,
17    Stewart Dam Ranch, Stewart-something Ranch, down to
18    Granite Reef.
19  Q.   Do you have Exhibit C054, Part C, which is
20    the newspaper article called "Up a creek, with a
21    paddle"?  Do you have that in front of you?
22        Can you pull that out, please?
23  A.   I have it.
24  Q.   Okay.  Can you turn to what would be page
25    three?
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 1  A.   Okay.
 2  Q.   And do you see where it says "Chasing those
 3    elusive unicorns"?
 4  A.   I do.
 5  Q.   Okay.  And can you -- down to the sixth
 6    indented paragraph, where it starts "The following
 7    morning"?
 8  A.   I see that.
 9  Q.   Okay.  Let me know if I'm reading this
10    correctly.
11        "The following morning, he met Jeff Merten
12    and Nate Bushnell at a gas station and they started up
13    I-17 and turned west, into the Bradshaw Mountains.
14    They set up a shuttle and bounced up the road to the
15    put-in point and when they got there the creek was dry.
16    'Chasing unicorns,' they muttered.  Howard said he had
17    just gotten a text from some creek boating pals up by
18    Payson who got stuck in the snow and needed to call a
19    tow truck.  Things aren't nearly as cold in the desert,
20    so Howard and his crew decide to put their boats in the
21    Verde, just up the road.  It wasn't the creek boating
22    adventure they hoped for, but at least they could get
23    paddles in the water."
24        And I'll stop there.
25        Is that consistent with what you've talked
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 1    about where there's a difference between creek boating
 2    and adventure kayaking in rivers like the Verde, the
 3    Salt, and the Gila?
 4  A.   Yeah, yeah.  Those main rivers, Verde, Salt,
 5    Gila, are kind of your go-to.  Where they're still
 6    alive, you can boat them all year-round.
 7  Q.   And it's not adventure boating in the sense
 8    that Tyler Williams and others look for on certain
 9    ephemeral creeks?
10  A.   No.  It's a different class of boating
11    altogether.
12  Q.   And that's why you haven't made a
13    determination that any of those other rivers or creeks
14    are navigable?
15  A.   That's part of it, yes.
16  Q.   Okay.  I believe you were asked a question
17    about changes that you have made to your PowerPoint
18    based on opponent experts' testimony and their reports.
19    Do you recall that?
20  A.   In general, sure.
21  Q.   In other words, you've made some changes to
22    your report based on things that were pointed out in
23    either testimony by opponent experts or
24    cross-examination of yourself?
25  A.   Okay.
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 1  Q.   Okay.  Have any of those changes impacted
 2    your determination that Segments 2 through 6 are
 3    navigable?
 4  A.   No.  I believed it then, and I believe it
 5    now; that they are navigable.
 6  Q.   You were asked some questions by Ms. Consoli
 7    about Quartzite Falls.  Do you recall that?
 8  A.   Yes.
 9  Q.   Okay.  And she asked you could you portage a
10    canoe.  Do you recall that?
11  A.   Yes.
12  Q.   Could you portage other boats apart from a
13    canoe?
14  A.   Yes.
15  Q.   And how would you do that?
16  A.   Well, whether you portage or not would be
17    part of the decision.  You might decide to line.  But
18    you asked me specifically about pretty much do I decide
19    to run it or do I decide to line it.
20        It depends on the boat.  Depends on how much
21    stuff's in the boat.  Sometimes you just pick up the
22    boat with everything in it and drag it over the rocks
23    and drop it in the other side.  Other times, depending
24    on the surface that you're going across, depending on
25    how much stuff you have in the boat, depending on the
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 1    boat type, you might empty the boat or partially empty
 2    the boat and then carry it across the rocks.
 3        Sometimes, I guess if you could all do a
 4    portage, you would take the stuff in the boat and then
 5    let the boat float through or line through and then
 6    reload it at the bottom.  So there are different ways
 7    to do it.
 8  Q.   Okay.  And you recall the Logan account,
 9    which is new as of this round of hearings, they had a
10    boat with Logan and three other people.  Do you recall
11    that?
12  A.   That's what it says, yes.
13  Q.   Okay.  So a boat like that coming down the
14    Salt River, how long would it take you to portage
15    Quartzite Falls?
16  A.   I'm basing this answer on doing a lot of
17    reading about Grand Canyon, early Grand Canyon boating.
18    A lot of the guys boated some of those.  Some of those
19    guys portaged their wooden boats by themselves.  And it
20    would depend on the length of the rapid, depend on the
21    portage route, you know, if it's really choked with
22    dense vegetation or you've got to go around things or
23    you've got to scramble up a cliff.
24        But at Quartzite, having been there and
25    looked at the portage route and what I've heard from
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 1    other boaters, you know, I would suspect you're looking
 2    at an hour, hour and a half, maybe, depending how
 3    loaded your boat was and how easy it was to load and
 4    unload.
 5  Q.   And if you were lining the boat through
 6    Quartzite, how long?
 7  A.   Less time.
 8  Q.   Less time.
 9        Could you turn to your slide where you have
10    your old slide in your rebuttal of the Hayden trip?
11  A.   Yes.
12  Q.   Okay.  I believe that is --
13  A.   11.
14  Q.   Slide 11, okay.
15        And you were asked some questions by
16    Mr. Murphy about the words "Probably on White or Black
17    River."  Do you recall that?
18  A.   I do.
19  Q.   And is this your old slide that you put in
20    your new rebuttal PowerPoint?
21  A.   Yeah.  As I was trying to explain in our
22    little discussion there that heated up a bit, that this
23    was just a marker.  I'm putting in my old slide, saying
24    this is what I had before, as a placeholder to say this
25    is what we talked about.  Had I made changes to that
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 1    slide, I would have marked them in blue.
 2        But then we go to the next page.
 3  Q.   And that's Slide 12 of your rebuttal
 4    PowerPoint.
 5  A.   It is.  And it says "New Information," and
 6    then we go on.  And that's the point there, is that we
 7    have new information, and one of the things that we
 8    noted was that Dr. Littlefield himself had included
 9    information that said conclusively that they went down
10    the White.  So...
11        Plus, we have this other trip here, so...
12  Q.   So the new information is that you reviewed
13    Dr. Littlefield's work, and he had concluded that the
14    Hayden trip started at the White?
15  A.   He provided information in his report that
16    conclusively says that they went down the White.  So
17    that kind of takes care of the "Probably" that was on
18    my original slide.
19        And I guess had I been paying a little better
20    attention, I would have edited that slide to remove the
21    "Probably."  But there's no -- as we learned new
22    information, so we updated it, and that's what the
23    nature of my testimony was.
24  Q.   And is it also true that in addition to what
25    Dr. Littlefield had that changed the "Probably," is
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 1    there new information from the Logan account itself?
 2  A.   Yeah.  I believe it says he came down the
 3    White from Fort Apache.
 4  Q.   And then he was potentially hired by
 5    Mr. Hayden to go back and do this Hayden trip in
 6    1873?
 7  A.   Yeah.  The account says that he was kind of
 8    the origin of the idea.
 9  Q.   And we know, of course, that there are no
10    logs by the Salt River for the purposes of logging,
11    until you get up to the White River?
12  A.   Yeah.  In fact, if you read all of the
13    records around the -- all the news accounts and whatnot
14    and other sources that have come to light about the
15    Hayden trip, and they say things like, you know, that
16    they know there's no logs in the lower canyons and
17    they're hopeful of finding them; and then when this log
18    floating experiment fails in the upper portions of the
19    Salt and the White, they say, well, maybe we can find
20    some places downstream where we can get some.
21        So, no, I -- and, you know, you go out there
22    and you boat the river and you look along, and there is
23    the occasional tree, but certainly nothing that you
24    would have a logging enterprise over.
25  Q.   Pinion pine?
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 1  A.   Got some pinion, scrubby pinion pines, a
 2    little bit of juniper up higher, until you get to the
 3    Sierra Anchas, and, you know, you're quite a ways off
 4    the river at that point, but up at high elevation you
 5    do see trees up there.
 6  Q.   Is there anything else that you need to
 7    clarify, Mr. Fuller, before we conclude?
 8  A.   Nothing that comes to mind.
 9        MR. SLADE: Okay.  Unless the Commission
10    has any other questions --
11        CHAIRMAN NOBLE: You've done really
12    well.
13        MR. SLADE: Thanks, Jon.
14        THE WITNESS: You're welcome.
15        CHAIRMAN NOBLE: Is there anything else
16    that anyone wants to bring before the Commission at
17    this time?
18        MR. HOOD: Since we've got some extra
19    time, I have some more questions.
20        No.
21        CHAIRMAN NOBLE: The call to the public
22    is closed.
23        Okay.  Here is the proposed schedule.
24    Mr. Rojas.
25        MR. ROJAS: Okay.  So it will be about
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 1    three weeks to get the transcript and another week to
 2    get a copy of the transcript to the Commissioners, but
 3    we're going to go ahead and close of evidence will be
 4    May 30th.  That's a Monday.  Friday, June 10th, is when
 5    we anticipate --
 6        CHAIRMAN NOBLE: Stop.
 7        Hand us the microphone, would you
 8    please, Eddie?
 9        MR. ROJAS: Okay.  All right.  So close
10    of evidence will be Monday, May 30th.  The opening
11    briefs will be due Monday, July 11th.  Responses to
12    opening briefs will be due Wednesday, August 10th, as
13    well as your proposed findings of fact and conclusions
14    of law, and responses to the proposed findings of fact
15    and conclusions of law will be due Friday,
16    September 9th, and as of right now, we anticipate
17    having closing arguments on October 18th.
18        CHAIRMAN NOBLE: What day of the week is
19    October 18th?
20        MR. ROJAS: That is a Tuesday.  And if
21    necessary, we'll continue on the 20th, which is a
22    Thursday.
23        CHAIRMAN NOBLE: It's not a Thursday.
24        MR. ROJAS: What's not a Thursday?
25        CHAIRMAN NOBLE: What day is the 19th?
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 1        MR. ROJAS: 19th is a Wednesday.
 2        CHAIRMAN NOBLE: That's not going to
 3    work.
 4        MR. ROJAS: Okay.  Like I said, it was
 5    tentative.
 6        CHAIRMAN NOBLE: What we need to do is
 7    Tuesday, the 18th, if it's available, and going over to
 8    the morning of Wednesday, the 19th.
 9        MR. ROJAS: Okay.
10        CHAIRMAN NOBLE: Okay?
11        MR. ROJAS: Okay.
12        Eddie first and then Jon.
13        MR. SLADE: I thought I heard a June in
14    there when you started, but when you said it again --
15        MR. ROJAS: Yeah.  Sorry.  June 10th is
16    when we anticipate that the transcript will be to the
17    Commissioners, complete and to the Commissioners.
18        Sean?
19        MR. HOOD: October 18th is smack-dab in
20    the middle of a three-week trial that some of us in
21    this room are going to be in the midst of with Judge
22    Brain and the general stream adjudication.
23        CHAIRMAN NOBLE: That's in the middle?
24        MR. HOOD: Yeah.  We go from
25    October 3rd, right now it's scheduled to end
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 1    October 20th.  So it's actually towards the tail end of
 2    the trial.
 3        MR. ROJAS: So would we go to the week
 4    after that then?
 5        CHAIRMAN NOBLE: No.  I don't know how
 6    well that would work.  Let's see what we have.
 7        In other words, what he's saying -- what
 8    time -- when do you expect it to end?
 9        MR. HOOD: The last day is scheduled to
10    be October 20th.
11        CHAIRMAN NOBLE: Okay.  What's the
12    following Tuesday then?
13        MR. HOOD: The following Tuesday is
14    the 25th, and that would work from my calendar
15    perspective and for those of us who have the Fort
16    Huachuca issue.
17        CHAIRMAN NOBLE: Let's do 25 and 26.
18    What do we have here?
19        MR. MURPHY: I'm actually in New York
20    that entire week for a very close family friend's
21    wedding.
22        CHAIRMAN NOBLE: What have you got,
23    Eddie?
24        MR. SLADE: Well, two things.  One, do
25    we need this on the record, and so --
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 1        CHAIRMAN NOBLE: We don't need it on the
 2    record.
 3        MR. ROJAS: Let's go off the record.
 4        (The proceedings concluded at 4:35 p.m.)
 5    
 6    
 7    
 8    
 9    
10    
11    
12    
13    
14    
15    
16    
17    
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19    
20    
21    
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 1  STATE OF ARIZONA    )
    COUNTY OF MARICOPA  )
 2 
   
 3            BE IT KNOWN that the foregoing proceedings
    were taken before me; that the foregoing pages are
 4  a full, true, and accurate record of the proceedings,
    all done to the best of my skill and ability; that
 5  the proceedings were taken down by me in shorthand
    and thereafter reduced to print under my direction.
 6 
              I CERTIFY that I am in no way related to
 7  any of the parties hereto, nor am I in any way
    interested in the outcome hereof.
 8 
              I CERTIFY that I have complied with the
 9  ethical obligations set forth in ACJA 7-206(F)(3)
    and ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at
10  Phoenix, Arizona, this 5th day of June, 2016.
   
11 
   
12 
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                       Certified Reporter
14                    Arizona CR No. 50192
   
15 
              I CERTIFY that Coash & Coash, Inc., has
16  complied with the ethical obligations set forth in
    ACJA 7-206 (J)(1)(g)(1) through (6).
17 
   
18 
   
19 
   
20 
   
21 
   
22 
   
23 
            _______________________________________
24                   COASH & COASH, INC.
                     Registered Reporting Firm
25                   Arizona RRF No. R1036


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(68) Page 5154







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


$


$115,000 (1) 5113:25
$20 (6) 4957:19;
    4959:6;4961:23;
    4962:5;4963:3;5114:5
$250,000 (5) 4959:21;
    4960:4;5113:11,21,25
$6 (6) 4962:18,25;
    4963:7,7,8,12


[


[sic] (4) 4986:7;
    5038:19;5044:14;
    5101:15


A


A2 (3) 4936:17,20;
    4937:7
A3 (1) 4937:22
A4 (6) 4938:6,10;
    4940:2,3,18,19
ability (3) 4926:18;
    5138:17,20
able (7) 4985:17;
    4993:18;4995:2;
    5004:7;5052:15;
    5106:15;5133:22
above (15) 4915:7;
    4930:17;4935:10,13,
    19;4940:7;4943:6;
    4954:5;5020:10;
    5064:4;5091:18;
    5095:5;5118:11;
    5137:19;5139:6
absent (1) 5093:5
absolute (1) 5018:17
absolutely (1) 5004:10
accept (3) 4942:2;
    4967:6,8
access (2) 4937:2;
    5042:4
according (6) 4935:24;
    4937:1;4961:22;
    5027:15;5134:3;
    5138:6
account (56) 4923:5;
    4941:4,5;4946:23;
    4947:9;4955:25;
    4956:2,5,7,8,11;
    4959:7;4961:2;
    4965:22;4981:18,23;
    4982:16,19;4983:13;
    4986:22;4988:19;
    4991:22;4992:15,16,
    17,17,19,23;4994:21;
    4996:6;4998:18;
    5000:13,16;5002:2,11;
    5003:23;5012:10,12;
    5040:8;5042:23;


    5064:25;5073:5,9;
    5108:21;5111:15;
    5115:4;5133:5,9;
    5134:4;5135:7,23;
    5138:19,19;5145:8;
    5148:1,7
accounting (1) 4960:17
accounts (51) 4892:7;
    4907:1;4923:10;
    4927:20;4942:8;
    4946:23;4956:15,16;
    4957:16;4965:13;
    4980:12;4981:7;
    4982:18;4986:17;
    4990:17;4997:4;
    4999:5,8,22;5000:12,
    17;5001:9,10,13,15;
    5002:11,15;5003:5,18;
    5004:1;5007:8;5011:9,
    19;5012:20;5016:3,4,
    12;5017:4,7;5042:25;
    5043:1;5048:11;
    5049:21;5068:2;
    5073:16;5088:25;
    5100:7,8;5110:8;
    5115:2;5148:13
accurate (8) 4928:12;
    5017:21;5061:4;
    5062:8;5063:11;
    5089:14,22;5093:23
accurately (2) 5018:23;
    5107:19
accusing (1) 5077:1
acidotically (1) 5094:19
acknowledge (1)
    5101:10
acre (1) 4947:19
acre-feet (4) 4943:15,
    20;5119:3,17
acres (1) 4946:13
across (16) 4933:23,
    25;4951:12,14,24;
    4952:11,14;5012:7;
    5017:15,18;5021:11;
    5026:24;5075:9;
    5091:2;5144:24;
    5145:2
actively (2) 5006:23;
    5071:22
activities (1) 5058:23
activity (2) 5054:22;
    5057:3
actual (13) 4907:18;
    4955:25;4956:2,5,8,9,
    11,16;4987:5;4990:12;
    4997:5;5030:14;
    5131:10
actually (45) 4896:4;
    4903:19;4905:17;
    4906:2;4920:2,5;
    4923:4;4927:3;
    4929:14;4933:5;
    4941:10;4953:6;


    4956:12,14,25;4959:1,
    16;4961:16;4966:17;
    4991:20;4995:1;
    5004:11;5011:8;
    5028:3;5029:24;
    5046:1;5052:13;
    5073:17;5077:5;
    5088:10;5091:11;
    5093:3;5094:12;
    5103:5;5106:8;
    5110:23;5120:6,13;
    5126:1;5127:17;
    5130:16,17;5132:3;
    5152:1,19
add (9) 5000:22;
    5001:8,10;5045:10;
    5048:25;5064:14;
    5069:10;5070:2;
    5103:4
added (6) 4964:5;
    5000:13,16;5108:9;
    5115:2;5123:18
adding (4) 5022:24;
    5063:25;5064:6;
    5103:13
addition (4) 4997:1;
    5020:8;5022:14;
    5147:24
additional (11) 5001:9,
    10,13,15;5019:3;
    5022:12,16;5023:1,2;
    5103:11;5121:15
additions (2) 5021:15;
    5064:18
adds (1) 5059:19
Adirondacks (1) 4973:6
adjacent (1) 5093:2
adjective (1) 4913:21
Adjudication (2)
    4891:3;5151:22
adjust (1) 5110:12
Adjustment (5)
    5003:13;5005:25;
    5066:18,24;5110:19
adopted (1) 5102:25
adopting (1) 5103:23
adventure (8) 4988:17,
    24;4989:6;4991:7,12;
    5142:22;5143:2,7
advocated (1) 5108:6
advocates (1) 5006:17
advocating (1) 5006:24
aerial (4) 4937:18;
    4938:1,13;4939:22
affect (1) 5094:1
affected (1) 4981:2
affecting (1) 5002:6
afternoon (6) 4941:21,
    21;5027:2;5048:4;
    5100:6;5113:13
again (65) 4895:4;
    4902:3;4905:2;4908:2;
    4909:5;4917:18;


    4919:11;4922:20;
    4925:8,11;4927:14;
    4928:19;4931:21;
    4958:14;4961:4,8;
    4963:5,25;4968:18;
    4978:15;4980:7;
    4986:5;4992:22;
    4995:13,16;4996:7,8,
    14;4999:4;5004:10;
    5013:21;5020:16;
    5022:19,20;5028:9;
    5029:22;5031:24;
    5035:17;5036:14,17;
    5043:3;5045:16,24;
    5046:2;5047:5;5062:4;
    5063:22;5065:23;
    5069:12;5079:12;
    5083:9,10;5084:16;
    5096:8;5102:17;
    5109:20;5112:14;
    5116:20;5119:1;
    5125:20;5127:6;
    5129:9;5131:20;
    5138:13;5151:14
against (4) 5006:18,24;
    5007:9;5103:6
ago (4) 4928:22;
    4993:4;5044:21;
    5104:17
agree (34) 4932:24;
    4943:12;4948:23;
    4949:2,8;4950:1;
    4956:20;4967:16;
    4990:8;4992:4;
    4999:25;5011:3;
    5037:25;5043:14;
    5044:11;5050:6;
    5074:12;5075:2;
    5078:21,24;5079:20;
    5080:14;5081:4,12;
    5092:22;5093:25;
    5094:25;5097:19;
    5128:10,17;5131:25;
    5132:7;5133:1;5135:3
agreeing (1) 5135:1
AG's (2) 4977:5;5097:5
Ah (1) 5033:22
ahead (5) 4925:13;
    4926:3;4938:25;
    4970:7;5150:3
ahold (1) 4990:19
Akimel (1) 5040:9
Alaska (6) 4898:16;
    4995:21,22;5096:25;
    5097:5;5100:3
alive (13) 4988:15,25;
    4989:12,17;4990:3,5,
    25;4991:6,16,18;
    4992:3;5094:10;
    5143:6
Allen (19) 4891:8,9;
    4939:19,20;4940:2,12;
    5104:8,9,15,20,24;


    5105:2,5;5112:12,13,
    17;5122:7,11,14
Allocation (1) 5032:25
allow (2) 5051:8,12
allowed (2) 4926:2;
    5135:6
alluvium (1) 4948:7
almost (7) 4993:6;
    5011:22;5076:7;
    5079:14;5101:23;
    5111:11;5131:11
along (12) 4914:14;
    4944:19;4945:22;
    5029:14;5039:24;
    5054:9;5067:12;
    5096:11;5106:5,18;
    5114:19;5148:22
alterations (1) 5060:5
Although (4) 4894:2;
    4897:19;4987:8;
    5036:15
altogether (1) 5143:11
aluminum (1) 4973:4
always (7) 4895:17;
    5008:7;5068:20;
    5075:16,18;5076:7;
    5133:3
ameliorate (1) 5065:18
amenities (1) 4981:13
American (15) 4892:6;
    4950:12,13;5031:4;
    5040:14;5042:3;
    5044:1,3;5045:7,18,25;
    5046:3,10;5047:7;
    5087:23
Americans (4) 4914:13;
    4943:23;5031:7;
    5045:15
among (1) 4903:4
amount (10) 4949:17;
    4971:15;4972:8,17;
    5002:3;5084:20,21;
    5085:11;5135:6;
    5138:7
amounts (1) 4971:24
analogous (1) 5084:23
analogy (1) 5083:17
analyses (2) 5071:4;
    5090:13
analysis (14) 4960:16,
    17;4961:22;4962:13,
    15,19,21,23;5003:3;
    5006:3;5085:13;
    5108:2,10;5138:5
Anchas (1) 5149:3
ancient (1) 5037:1
annual (35) 4896:10,
    15,24;4933:23;4934:6,
    7,11,16,19,20;4954:4,
    4,8;5019:5,11,12,14,
    20,21,22;5023:21;
    5060:22;5066:25,25;
    5080:18,22;5081:15,


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(1) $115,000 - annual







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    21;5101:19;5104:11,
    23;5118:2;5119:16,24;
    5121:6
annualized (3) 4935:6,
    7;5064:21
ANSAC (5) 4895:13;
    5008:1,9;5021:9;
    5087:10
ANSAC's (1) 4990:21
answered (3) 4905:14;
    4978:25;4992:12
anticipate (3) 5150:5,
    16;5151:16
anymore (1) 5088:19
anyplace (2) 5017:19;
    5029:2
Apache (13) 4910:1;
    4911:22;4918:5,10;
    4920:21;4921:10,11;
    4930:23;4931:5,7;
    4940:6;4981:25;
    5148:3
Apaches (2) 4915:7,8
apart (4) 4893:4;
    5004:18;5140:23;
    5144:12
apologize (2) 5123:1;
    5134:12
Apparently (5) 4963:21;
    4964:3;4979:12;
    4985:3,4
appear (1) 5119:13
appears (4) 4928:11;
    5006:1;5009:18;
    5033:19
Appendix (1) 5032:25
apples (14) 4896:20;
    5056:7;5082:5,8;
    5123:23,24;5124:5,5;
    5125:5,5,12,12;
    5128:25,25
applicable (1) 4896:9
applied (3) 4896:3,19;
    5079:17
applies (2) 5002:10;
    5014:15
apply (9) 4895:5;
    4896:22;4977:18;
    5051:1;5056:4;
    5061:12;5087:16;
    5088:24;5126:2
applying (1) 5002:15
appreciate (5) 5100:24;
    5117:1;5134:15,20;
    5136:14
appreciated (1) 5101:2
approach (3) 4966:11;
    5082:22,23
approaching (1)
    5039:15
appropriate (3)
    5101:18,20;5108:15
appropriately (1)


    4893:4
approximate (1)
    5138:13
approximately (3)
    4943:15;5005:3;
    5105:15
April (1) 5110:19
archaeological (2)
    5071:16;5072:24
archaeologist (2)
    5038:8;5043:3
archaeologists (3)
    5038:9;5043:6;
    5070:13
archaeology (7)
    5038:6;5043:4,10,13;
    5072:15;5073:2;
    5087:19
area (25) 4897:13;
    4920:19;4930:2;
    4940:7;4944:10;
    4949:3,19;4981:14;
    4986:11,14;4996:19;
    4998:17;5013:19;
    5030:20;5052:17;
    5065:22,24;5075:24;
    5076:4;5093:15;
    5096:9;5105:15,17,23;
    5106:12
areas (4) 4898:8;
    4951:5;5052:16;
    5065:21
arguing (2) 5004:2;
    5097:24
arguments (1) 5150:17
Arizona (24) 4891:2;
    4895:6,15;4903:1;
    4907:4;4914:10,20;
    4915:2;4921:1;
    4995:20;4996:1;
    5008:2;5009:23;
    5037:10;5049:17;
    5057:14;5090:13;
    5100:10;5128:16,20;
    5129:4,6,14,24
Arizona' (1) 5057:15
around (20) 4896:16;
    4901:23;4921:3;
    4937:25;4940:8;
    4946:5,20;4958:9;
    4971:6,17;4990:22;
    5032:2;5035:19;
    5042:21;5086:19;
    5096:9,10;5113:24;
    5145:22;5148:13
arrive (3) 5001:23;
    5050:19;5055:16
arrived (6) 4903:14;
    4904:13,22;4905:2;
    4955:24;5034:20
arriving (1) 4985:8
article (34) 4892:12;
    4913:11;4917:6;


    4955:5,10,15;4956:13;
    4958:19;4959:6;
    4969:18;4986:25;
    4987:3,6,6;4988:16;
    4990:12;4991:24;
    4993:13,24;4994:11;
    4995:7,23;5001:4,16;
    5053:18,21;5054:3;
    5055:20;5056:6,23;
    5057:12;5072:22;
    5138:7;5141:20
articles (3) 4978:14;
    4982:23;4988:7
articulating (1) 5002:13
asbestos (1) 4932:8
ascertain (3) 4999:5,9,
    14
ASLD (9) 5102:18;
    5117:3,25;5121:17;
    5122:19;5123:3;
    5130:20;5132:2;
    5134:3
aspect (2) 4975:6;
    5095:14
aspects (1) 5071:17
assess (1) 5007:9
assessment (9) 5017:1;
    5032:9;5035:14;
    5036:21;5037:11;
    5042:15;5044:20;
    5066:22;5130:19
assigned (1) 5120:25
associated (2) 5119:25;
    5123:8
Association (1) 5008:18
assume (6) 4913:4;
    4990:15;5012:13;
    5030:3;5066:13;
    5103:6
assumed (1) 4982:8
assumption (1) 5066:20
attached (1) 4936:7
Attachment (1) 4936:6
attempt (3) 4929:1,5,7
attempting (4) 4896:25;
    4989:7;4991:13;
    5003:1
attempts (1) 4955:3
attention (1) 5147:20
attorney (8) 4891:17;
    4990:14;5096:20,23;
    5098:3,5;5100:10;
    5129:6
attorney's (1) 5031:25
attribute (3) 5033:10,
    16,17
attributed (1) 5129:19
atypical (1) 5070:14
August (3) 4897:2;
    4898:2;5150:12
August's (1) 5072:4
author (6) 4992:19,21,
    23,25;5009:1;5057:15


authored (1) 5010:19
automobile (1) 5051:2
available (13) 4906:9,
    24;4912:8;4938:21;
    4944:11;5017:2;
    5043:19,23;5056:13;
    5084:12;5099:25;
    5110:9;5151:7
Avenue (6) 4948:25;
    4949:15;4950:10;
    4998:12,13;5013:20
Average (21) 4953:19;
    5023:15;5024:4;
    5027:13;5028:8;
    5065:16;5066:10;
    5075:10;5082:12;
    5092:3;5104:11;
    5117:22;5118:2,4,7;
    5119:16,20,24;5120:6,
    15;5121:6
averages (1) 5104:1
avoid (1) 5069:13
aware (17) 4896:2;
    4904:5,11,20;4917:19,
    23;4919:18;4958:3;
    5006:22;5008:12;
    5045:20;5105:23;
    5106:12;5129:18,22,
    25;5130:1
away (5) 4910:2;
    4929:23;4996:12;
    4997:11;5097:23
away' (1) 4915:9
awkward (1) 5089:14


B


back (42) 4904:10,25;
    4905:3,18;4914:16;
    4919:15;4925:7,10;
    4930:8,14;4939:4;
    4940:19;4946:1;
    4947:16;4949:11,24;
    4953:13;4963:11;
    4968:3;4972:19;
    4980:18;4999:12;
    5005:11;5011:17;
    5022:4;5025:4;5034:3,
    3;5042:7;5043:24;
    5050:17;5055:14;
    5057:18;5081:9;
    5082:12;5083:5;
    5102:6;5110:25;
    5114:2;5128:3,22;
    5148:5
background (2)
    5092:18;5093:10
backpack (2) 4972:20;
    4973:13
backpacking (1)
    4972:20
backwards (1) 4963:1
bag (2) 4974:19;


    5001:4
balanced (1) 5066:1
bale (3) 4958:23,24;
    4959:8
ballpark (4) 5027:25;
    5028:2;5082:24;
    5126:10
balsas (1) 5037:22
bank (10) 4952:23,23;
    5062:22;5092:22,25;
    5093:4,4,6,10;5095:2
bankfull (2) 5062:20;
    5114:21
banks (5) 4893:2,20;
    5093:7;5095:5,6
bar (2) 5093:2;5095:23
Barbara (1) 5009:6
barely (11) 4988:14,25;
    4989:12,17;4990:3,5,
    24;4991:6,16,18;
    4992:3
barn (1) 4958:9
Barnum's (1) 4947:9
bars (2) 5060:3;
    5096:11
Bartlett (5) 5038:16,17,
    18;5054:9;5127:15
based (34) 4897:5,11;
    4899:9;4905:20;
    4951:6;4959:10;
    4971:1;4987:18;
    4990:25;5015:23;
    5021:23;5022:25;
    5024:22;5025:14;
    5027:25;5028:1;
    5029:11;5041:4;
    5061:3;5069:7;
    5074:14;5081:19;
    5096:19;5104:16,25;
    5110:19;5120:7;
    5123:4;5124:11;
    5133:9;5137:2,7;
    5143:18,22
basic (1) 5057:24
basically (11) 4899:1;
    4930:11;4931:9;
    4948:18;4964:9,12;
    4986:19;5006:16;
    5051:21;5061:6;
    5118:24
basing (2) 5042:18;
    5145:16
basis (8) 4957:21;
    4979:11,13;4982:22;
    5014:17;5098:24;
    5099:4;5104:10
bathtub (1) 5132:13
bathtub-sized (1)
    5051:22
bearing (1) 5004:10
beaver (36) 4950:7,8,9,
    12,19,24;4951:2,4,9,
    14;4957:6,9,10;


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(2) annualized - beaver







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    4958:6;4959:7,9;
    4960:12,21;4961:11;
    4962:18,25;4963:6,15,
    19;4967:21;4969:13;
    4995:25;5017:10,12,
    18;5018:11,22;5060:3;
    5113:4;5138:6,8
beavers (6) 4951:11,
    23;4960:3,25;4962:17;
    5018:8
became (1) 5100:3
become (1) 5060:8
bed (1) 4931:8
bedrock (3) 4948:10,
    13,15
beforehand (1) 4919:5
begin (2) 4939:9,12
beginning (3) 4930:17;
    5042:21;5062:22
begins (2) 4915:2;
    5107:13
behalf (4) 4970:17;
    5070:11,14;5116:16
behaved (1) 4894:3
behind (2) 4914:3;
    4920:3
belief (1) 4951:6
believes (1) 5037:5
bell (1) 5001:18
below (32) 4929:19,22;
    4930:23;4931:4,17;
    4933:4;4935:2,11,13,
    15,16,19,25;4940:6;
    4949:16,23;4950:3;
    4951:21;5013:20;
    5020:13;5028:4;
    5055:1;5061:10;
    5063:2,6;5064:5;
    5065:16,22;5094:25;
    5106:3;5118:11;
    5127:15
below-average (1)
    5103:13
Bend (2) 4940:9;
    5096:10
beneath (1) 4948:22
beside (1) 5039:21
besides (3) 4960:23,
    25;4968:2
best (9) 4971:11;
    4992:2;5024:17;
    5054:6;5095:17;
    5111:21;5112:8;
    5116:25;5136:1
bet (1) 4970:15
better (7) 4969:22;
    4993:14;5004:1;
    5015:18;5038:1;
    5077:21;5147:19
beyond (8) 4897:13;
    4901:13;5024:21;
    5043:9;5069:22;
    5084:2;5121:15;


    5122:20
biased (4) 5076:20;
    5098:4;5104:13,14
biases (4) 5103:12,16,
    22;5104:2
big (6) 4927:3;4968:6,
    8,9;5049:1;5132:13
bigger (2) 4932:20;
    5035:21
biggest (5) 4968:14,17;
    5013:5;5014:23;
    5015:1
binary (2) 5083:11,19
Bisbee (2) 4989:16;
    4991:22
bit (27) 4897:4;
    4898:18;4966:13;
    4984:2;4997:14;
    5005:10;5019:2;
    5027:24;5030:22;
    5035:21;5043:4;
    5051:15;5052:1;
    5058:23;5065:3;
    5066:1;5068:13;
    5069:1;5093:12;
    5096:5;5118:19,19;
    5125:11,13;5130:7;
    5146:22;5149:2
Black (7) 4919:20;
    4923:14;4925:16;
    4926:12,13;5137:2;
    5146:16
blame (1) 4904:18
blast (2) 4971:4;
    5128:22
blasting (1) 4971:3
BLM (1) 5099:15
block (1) 4936:18
blue (4) 5067:14;
    5090:25;5091:8;
    5147:1
boat (158) 4898:12,19,
    25;4899:6,7,10,14;
    4901:3,4,4,7,9,9,13,14,
    18;4902:2,7,15;
    4911:22;4913:20,21,
    23;4917:17,18,19,21;
    4918:21;4919:18;
    4920:3,4;4921:4,18;
    4927:12,23;4932:12;
    4933:3;4941:14;
    4947:3,4,5;4955:18,19,
    24;4959:12,12,19;
    4960:14;4961:6,14,17,
    23;4968:6,8,12;
    4969:1;4971:1;
    4973:12;4974:1,2,4,15;
    4975:5,8;4982:1,4,8,9;
    4983:2;4993:5;4994:2,
    11;4995:1;4996:8,11,
    18,22;4997:8,10;
    5000:19;5001:22;
    5003:1;5005:1;5007:4;


    5010:24,25;5011:1,22;
    5012:2,13;5014:22;
    5030:24;5036:23;
    5038:22;5039:1,7,8,10,
    13,16,17,20;5040:4;
    5044:3;5045:8,19,25;
    5046:3,10,14;5047:8;
    5049:1,25;5050:3,9,16,
    22;5051:8,13;5053:7;
    5055:16;5057:22,25;
    5058:1,7,24;5059:9,15;
    5068:15;5080:9;
    5084:6,17;5086:3,8;
    5089:3;5099:19,25;
    5109:5;5133:22;
    5140:24;5141:5,10,12;
    5143:6;5144:20,21,22,
    25;5145:1,1,2,4,5,10,
    13;5146:3,5;5148:22
boatable (8) 5034:19;
    5060:6;5067:7;
    5091:12,17,21,24;
    5092:11
boated (15) 4937:14;
    4938:4;4940:6,9;
    4997:23;4999:6;
    5028:3;5041:10;
    5088:4,21,25;5091:15,
    16;5092:9;5145:18
boater (5) 5001:22;
    5030:22;5054:15;
    5055:16;5137:11
boaters (16) 4919:4;
    4959:11;4999:18;
    5002:1;5003:21;
    5048:14,16,17,21;
    5049:11,12;5055:7,18;
    5056:3;5089:6;5146:1
boating (65) 4893:17;
    4918:24;4923:10;
    4938:14;4968:2;
    4975:6;4980:12,14;
    4993:15;4994:16;
    4997:11;5001:20,21;
    5002:12;5011:16;
    5012:22,23,24;5014:3;
    5030:14;5031:4;
    5040:20;5043:2;
    5044:12;5045:1;
    5050:20;5051:7;
    5055:4,15,17,22;
    5056:2,16;5057:1,4,16;
    5058:3;5059:23;
    5060:1,7,8;5073:5;
    5075:8;5076:12;
    5079:7;5083:13;
    5087:5,6,8,13,14;
    5089:8,21,24;5090:3,7;
    5100:7;5115:2;
    5128:13;5142:17,21;
    5143:1,7,10;5145:17
boatload (1) 4958:20
boatman's (2) 5049:3,


    18
boatmen (1) 5049:7
boats (92) 4901:6,11,
    17;4902:4,13,18,20,20,
    22,24;4903:4,4;
    4921:17;4928:3,10,12,
    17;4968:9,14,17;
    4969:3,4,4;4974:8;
    4997:6;5004:18,24,24;
    5011:9,18;5012:3,9,18;
    5031:10;5033:7;
    5034:14,18;5035:2,8;
    5039:3;5041:3,5,14;
    5042:4,22;5051:8,9,11,
    11,18,19,21;5052:13,
    22;5053:3;5054:6,16;
    5056:13;5057:19,20,
    24;5059:1,4;5068:2;
    5083:1;5084:7,8,10,12,
    24;5085:3,19,24;
    5086:1;5087:14;
    5090:8;5099:1,22;
    5100:1;5137:10,13;
    5139:24,24;5140:3,7,7,
    14;5141:3,8;5142:20;
    5144:12;5145:19
Bobby (1) 5099:6
body (1) 5038:19
bony (1) 5030:23
book (16) 4908:14,17;
    4917:1;4941:17,25;
    4942:1,3,8,19;4981:16;
    4983:3;5034:10;
    5035:6;5040:20;
    5046:24;5111:14
books (3) 4922:7;
    4941:25;4956:17
boom (3) 4915:14;
    5112:5;5135:21
boosterism (12)
    4980:25;4981:2,4,6,8,
    10;5071:15;5073:4,7,
    11,17,18
both (15) 4893:13;
    4952:23;4997:6;
    5019:25;5020:2;
    5040:17;5064:18;
    5072:9,21;5077:20;
    5122:3;5124:22,23;
    5132:19;5138:18
bottom (11) 4899:4,6;
    4912:22;4934:4;
    4937:1;4986:14;
    5021:7;5037:13;
    5074:2;5111:19;
    5145:6
Boulder (1) 5106:4
boulders (1) 4894:1
bounced (1) 5142:14
boundary (2) 5052:18;
    5099:17
bow (1) 4899:6
Bradshaw (1) 5142:13


braid' (1) 5088:3
braided (4) 4892:25;
    4893:1,9,15
braiding (1) 5060:3
braids (4) 5088:6,15,
    18;5089:4
Brain (1) 5151:22
branch (1) 4912:18
bread (1) 4932:21
break (7) 4900:4;
    4939:1,3;5010:18;
    5040:23;5110:25;
    5111:3
breathe (1) 4932:13
bridge (15) 4929:19,19,
    19;4930:6,6,15,18;
    4931:5,8;4940:8;
    4949:1;4998:13;
    5028:5,13,20
bridges (1) 5013:17
brief (3) 5085:9;
    5116:8;5121:12
briefs (2) 5150:11,12
bright (1) 4916:21
bring (4) 4933:3;
    4979:15;5066:3;
    5149:16
bringing (1) 5070:15
brings (2) 4949:3,5
broke (1) 5006:12
brother (1) 4956:21
brothers (29) 4944:22;
    4954:20,22;4955:3,7,9,
    17;4956:6,23;4957:3,
    17;4958:2,4,7,10;
    4960:6,7,24;4962:10;
    4963:23;4967:21;
    4969:14,15;4992:20,
    24;4993:5;5059:8;
    5113:20;5138:18
brothers' (1) 4960:15
brought (1) 5103:19
brown (1) 5055:13
brush (2) 4947:25;
    5093:8
buddies (1) 5055:2
budget (1) 5068:9
build (2) 5068:15,15
building (5) 4982:9;
    4993:5;4994:2,11;
    5057:22
built (21) 4911:22;
    4920:6;4921:18;
    4922:7,8;4943:10;
    4946:19;4947:3,4,23;
    4951:11,14,23;4952:1;
    4981:25;4982:4,7;
    4996:9;5000:19;
    5070:20;5141:12
bullet (14) 4907:2;
    4908:6;4923:11,15;
    4925:14;4981:6;
    5003:13;5005:25;


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(3) beavers - bullet







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    5044:2;5067:14;
    5107:11;5111:21;
    5140:6,12
bump (2) 5004:17;
    5109:13
bumped (1) 5004:25
bunch (3) 4956:17;
    4964:8;5031:7
Burch (2) 4916:9;
    4941:4
Bureau (1) 4968:25
Burkham (1) 4894:4
Burkham's (1) 4894:12
burned (1) 4956:15
burning (1) 4956:19
Burro (1) 5051:16
Burtell (17) 4894:22,25;
    5022:15;5065:1;
    5088:3,7,8;5117:21;
    5118:3,6,15;5119:8,25;
    5120:23;5124:2;
    5126:3;5131:22
Burtell's (31) 4936:3,5,
    6,11;5064:10,22;
    5066:13,21;5069:5;
    5117:13,17;5118:25;
    5120:11;5121:19;
    5122:1,21;5123:4,11,
    15,25;5124:14;5125:7,
    17;5130:5,10;5131:17,
    20;5132:10,16,20;
    5137:19
Bushnell (1) 5142:12
business (1) 4963:20
Butte (6) 4948:15,16;
    4949:18;4950:9,20;
    4998:10
button (2) 5026:14;
    5103:7
bypassed (1) 4897:17


C


C018 (1) 5009:21
C021 (5) 5117:14;
    5119:1;5121:20;
    5122:23;5131:21
C028 (3) 5031:22;
    5032:12;5035:13
C028-313 (1) 5035:23
C030 (1) 5023:13
C034 (2) 4989:4;
    5018:4
C041 (1) 5037:9
C042 (1) 4892:13
C053 (4) 4907:10;
    5021:6;5038:14;
    5139:18
C053-383 (1) 4992:18
C053-384 (1) 4996:7
C053-392 (1) 4981:22
C053-397 (1) 5011:6
C054 (3) 5053:24;


    5111:11;5141:19
C056 (2) 4910:8,9
C057 (2) 5121:2,8
calculate (2) 5119:24;
    5125:1
calculated (5) 4896:7;
    4957:6;5118:7;5124:2;
    5126:3
calculating (1) 4974:24
calculation (3) 5120:8,
    11;5138:5
calculations (3) 4899:8;
    5120:11,16
calendar (3) 5064:20;
    5081:20;5152:14
California (1) 5036:6
call (14) 4893:17;
    4906:23;4918:19;
    4982:24;4994:22;
    4997:6;5000:22;
    5002:7;5030:19;
    5057:12;5075:16;
    5109:15;5142:18;
    5149:21
called (12) 4918:13;
    4929:2;4936:17;
    4947:8;4953:19;
    4996:14;5021:8;
    5055:18;5109:15;
    5127:14;5141:16,20
came (28) 4903:9,10,
    16,19;4904:25;
    4911:24;4912:1;
    4915:7;4921:6;4930:9;
    4945:25;4957:24;
    4959:20;4963:16,23;
    4982:12;4988:25;
    4990:5,24;4997:25;
    5004:6;5023:8;
    5034:23,24;5059:16;
    5113:25;5128:2;
    5148:2
camp (3) 4915:7,8;
    5038:20
Can (92) 4892:19;
    4895:3;4898:18;
    4900:9;4901:23;
    4905:25;4906:18;
    4907:6,21;4908:6;
    4913:5;4923:6;
    4924:14,25;4926:9,24;
    4927:2;4932:22;
    4933:1,2;4936:16;
    4937:11,20;4938:4;
    4941:2;4955:25;
    4965:4;4971:10,11;
    4973:12;4976:10;
    4985:1;4989:21;
    4991:17;4995:24;
    5002:5;5011:25;
    5012:2,23;5014:20;
    5026:13;5027:25;
    5029:4;5030:21;


    5033:10;5041:21;
    5048:7;5052:16,19;
    5054:4,21;5057:20;
    5058:13;5059:22;
    5062:3;5068:22;
    5069:4,13;5070:6;
    5077:20,22;5079:19;
    5082:25;5083:17;
    5084:13,17,19;
    5085:24;5091:21;
    5093:17;5100:14;
    5107:22;5110:25;
    5111:3;5116:24;
    5118:6;5123:7,11;
    5130:3;5131:15;
    5137:7;5139:17,20;
    5140:22;5141:10,14,
    22,24;5142:5;5143:6;
    5148:19,20
canal (5) 4945:1;
    4946:21;4954:10;
    5037:13,18
canals (2) 5037:15;
    5054:7
canoe (34) 4901:7;
    4919:22;4920:6;
    4923:2,3;4959:12;
    4971:17,18,21,22;
    4972:1,23,25;4973:4,
    10,16,25;4993:19;
    4995:2,18;5012:19;
    5013:18,20;5017:4;
    5052:18,25;5053:1;
    5054:12;5058:11,13;
    5140:23;5141:6;
    5144:10,13
canoed (1) 5013:13
canoes (16) 4971:23;
    4972:5;4973:10;
    5015:24;5016:4;
    5017:3,9;5052:24;
    5053:12;5058:18,18;
    5139:20,21;5140:3,4,
    22
canvas (19) 5051:12;
    5052:6,13,16,21,24,25;
    5053:1;5054:12;
    5058:7,11,13,24;
    5084:7,10;5141:5,6,7,
    13
Canyon (6) 4912:8;
    5057:8;5084:15;
    5127:15;5145:17,17
canyons (5) 4915:12;
    5106:14;5112:2;
    5135:18;5148:16
CAP (1) 5032:24
capable (2) 5054:22;
    5099:24
Capitol (2) 4941:20;
    4999:3
capture (1) 5101:12
captured (1) 5117:18


care (2) 4913:9;
    5147:17
careen (1) 5057:20
career (3) 5001:3;
    5043:5;5099:14
cargo (8) 4902:24;
    4974:10;5001:23;
    5048:22,25;5050:14,
    18;5055:16
Carl (15) 4907:3,13;
    4908:14;4913:25;
    4914:4;4916:14,15,19,
    24,25;4917:2;4919:25;
    4941:16;5111:14,18
Carla (1) 4970:16
Carlos (1) 4922:3
Carl's (2) 4919:16;
    4942:7
carpenter (4) 4908:11;
    4911:21;4981:24;
    4982:9
carried (7) 4972:20,23,
    24,25;4973:3;4996:12;
    5010:24
carries (1) 5057:24
carry (13) 4972:6,7,9,
    10,17;4973:9,12,17,24;
    4974:25;5050:7;
    5141:1;5145:2
carrying (2) 4975:11;
    5050:14
case (28) 4896:4;
    4898:16;4899:14;
    4901:8;4965:21;
    4981:1;4984:8,23;
    4985:13,22;4986:1,5,8;
    5004:13,15;5005:1;
    5006:21;5008:8;
    5019:11;5057:17;
    5081:6;5084:19;
    5093:8;5094:16;
    5136:5,9;5138:16,18
cases (6) 4902:21;
    4985:18,21;5008:7;
    5107:18;5110:2
catch (1) 5041:13
catching (1) 4940:10
category (4) 4901:13;
    4993:13;5007:13;
    5050:19
cauldrons (1) 5055:9
cause (2) 5089:13;
    5094:14
caused (3) 4911:24;
    4982:12;5109:7
causes (1) 5079:8
cede (1) 4992:4
Cemex (1) 4970:17
Center (1) 5009:7
centered (1) 4896:16
century (1) 4894:3
certain (10) 5007:7,16;
    5057:7;5071:14;


    5137:7,10,10,10,13;
    5143:8
certainly (18) 4897:16;
    4902:18;4908:12;
    4931:17;4966:16;
    4986:12;4995:22;
    5007:8;5049:12;
    5051:23;5057:23;
    5080:7;5094:13;
    5100:1;5106:14;
    5128:25;5131:11;
    5148:23
certainty (4) 4920:9,14,
    25;4923:23
certification (1) 5087:10
cetera (1) 5056:7
cfs (29) 4931:20,23,24;
    4953:20,21,21,25;
    4954:1,2,7,9,10,12;
    5022:7,17;5023:15;
    5025:9,17;5027:10;
    5028:1;5066:6;5067:8;
    5074:24;5081:10;
    5091:5,14;5109:8,9,13
CHAIRMAN (100)
    4891:1,14,15,18,23;
    4892:4;4899:20,22;
    4900:3,7,13,14,20;
    4909:9,12,20;4910:2,3,
    5;4925:7,10,13,17,21;
    4926:3,8,15;4938:25;
    4939:3,8,11,14,16;
    4970:3,6,10,13;
    4975:14,18,21,24;
    4977:14;5005:2,7,9,15,
    17,18,20,22;5024:10,
    14,18;5032:5;5047:2,
    12,13,15,16,22;5098:8,
    18;5100:23;5101:1,21,
    23;5102:5,10;5106:23;
    5110:23;5111:2,7;
    5116:4,9,12,14;
    5133:24;5134:5,12,16,
    17,20;5136:16,18;
    5149:11,15,21;5150:6,
    18,23,25;5151:2,6,10,
    23;5152:5,11,17,22;
    5153:1
challenge (1) 5129:2
challenging (1) 5132:8
chance (1) 5141:13
change (17) 4964:24;
    4965:9,10,22;4966:11,
    16,22;4970:7;5003:24;
    5004:3,13;5019:15,16;
    5058:10;5060:20;
    5083:4;5104:4
changed (17) 4894:2;
    4963:15;5057:19;
    5058:4;5060:13,21;
    5066:5;5069:13,14;
    5070:22;5081:5;
    5082:19;5090:15,20;


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(4) bump - changed







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    5093:12;5133:21;
    5147:25
changes (7) 5006:14;
    5077:17,22;5143:17,
    21;5144:1;5146:25
changing (3) 4925:21;
    4926:4,7
channel (28) 4892:24;
    4893:3,6,9,9,17,20,22,
    24;4894:2;4950:3,5,6;
    4951:18,24,25;4952:3,
    12,15,16,19,23;4953:3;
    5030:19;5076:5;
    5088:11;5095:22;
    5132:10
channels (11) 4950:2;
    4951:10,12,15,16,20;
    4952:8,24;5088:14;
    5094:4,8
chapter (4) 4909:19,25;
    5009:3;5010:19
chapters (1) 5008:25
characteristics (6)
    4895:10,15;4921:3;
    4953:19;5056:11;
    5137:11
characterization (6)
    4991:5;4992:2;
    5006:4;5046:8;5069:4;
    5108:14
characterizations (1)
    5069:10
characterize (6)
    4965:4;5000:21;
    5028:10;5042:19;
    5056:22;5068:18
characterized (1)
    4892:24
characterizing (1)
    4965:2
charge (1) 5008:6
Charles (8) 4907:4,11;
    4914:11;4916:20,24;
    4923:11;5111:14,18
chart (12) 4934:4,4;
    5000:25;5007:13;
    5023:8;5081:14,16;
    5110:13;5119:7;
    5120:21;5121:16;
    5122:20
charts (2) 4896:16;
    5126:5
Chasing (2) 5142:2,16
chasms (1) 5055:11
check (1) 5103:5
checked (2) 5014:21;
    5071:13
checking (2) 5108:8;
    5113:18
Cherry (1) 4996:21
Childs (2) 5127:13,14
choked (1) 5145:21
choose (2) 4982:16;


    5057:25
chose (1) 4990:23
Chris (2) 4895:8;
    4896:1
Chrysolite (1) 4932:5
Chrysotile (11)
    4931:25;4932:1,6;
    5025:12,14;5027:4;
    5028:12;5120:3,14;
    5123:20;5125:12
chutes (1) 5055:11
Cibecue (2) 4929:12,21
Cincinnati (2) 5038:25;
    5039:1
circa (1) 5141:12
circle (5) 4937:2,2,6,8,9
circles (6) 4936:20,21,
    21;4937:7,25;4938:10
circling (1) 4936:24
circuitous (2) 4905:8,11
circulated (1) 5120:22
circumstances (2)
    5133:22;5139:6
citation (7) 4907:17;
    4910:25;4914:2;
    5033:20,24;5034:2;
    5042:23
cite (5) 4920:24;
    5042:7,12,19;5097:16
cited (3) 4955:6;
    4990:3;5009:3
cites (1) 5036:17
cities (1) 5039:3
citing (4) 4894:22;
    5042:14,17,17
Citizen (1) 4915:3
city (3) 5038:24,25;
    5039:9
claim (2) 5036:14;
    5109:17
claimed (1) 5129:15
claiming (1) 5070:24
claims (1) 5056:10
clarified (1) 4901:2
clarify (4) 4998:9;
    5001:21;5086:3;
    5149:7
clarifying (3) 4911:6;
    4940:4;5074:18
clarity (1) 5134:13
class (6) 4987:8,14;
    5055:8,8,21;5143:10
clean (1) 5134:15
clear (10) 4892:5;
    4948:18;4952:11;
    4996:4;5016:15;
    5019:1;5080:4;
    5098:18;5118:3;
    5121:4
clearly (2) 4941:2;
    5140:25
clears (1) 4927:5
client (1) 5008:6


cliff (1) 5145:23
climate (1) 5104:4
clip (1) 4986:24
clock (1) 5116:23
close (15) 4920:22;
    4989:15;4990:2;
    4999:2;5023:8;
    5027:17;5028:12,15;
    5031:5;5106:25;
    5118:21;5124:8;
    5150:3,9;5152:20
closed (1) 5149:22
closer (4) 4933:8;
    5024:16;5043:10,12
closest (4) 4991:22;
    5053:6;5074:24;
    5087:1
closing (1) 5150:17
clue (1) 5002:25
coarse (1) 4893:25
coauthor (1) 4895:8
co-authors (1) 5072:23
cobbles (1) 4893:25
Cody (1) 5054:5
coin (1) 5103:25
cold (2) 5127:22;
    5142:19
collected (1) 5100:9
collecting (1) 4986:13
color (1) 5035:20
Colorado (7) 4902:25;
    4903:25;5034:24;
    5035:4,8;5036:16;
    5042:24
colors (1) 4937:5
column (7) 5019:22,24;
    5020:18;5119:10;
    5123:8,23,24
combined (2) 4943:14,
    19
comfortable (3)
    4972:21;5041:18,20
comfortably (3) 4972:9,
    17;4973:17
coming (5) 4903:8;
    4991:15;5105:25;
    5106:25;5145:13
comments (1) 5072:1
commerce (2) 4985:23;
    5084:22
commercial (14)
    4931:2;4968:1,6;
    4969:8;4975:11;
    4984:3;5084:17,20;
    5085:1,3,7,9,10,10
Commission (23)
    4891:3;4892:6;
    4895:3;4900:20;
    4906:13,18;4925:3,4;
    4967:5;4977:24;
    5017:1;5067:19;
    5070:1;5071:7;
    5076:22;5087:12;


    5098:2;5102:11;
    5114:11;5116:15;
    5136:16;5149:9,16
Commissioner (22)
    4891:8,9,10,11,12;
    4939:19,20;4940:2,12;
    5104:8,9,15,20,24;
    5105:2,5;5112:12,13,
    17;5122:7,11,14
Commissioners (4)
    4891:24;5150:2;
    5151:17,17
common (1) 4913:12
commonly (1) 4982:24
Community (4)
    4975:25;4981:11,13;
    5040:16
company (7) 4914:12;
    4989:8;4991:14;
    4996:7,11;5008:20,20
comparable (1)
    5125:12
compare (3) 5085:16;
    5122:19,21
compared (5) 4894:9;
    5052:6;5070:25;
    5103:16;5132:1
comparing (3) 4896:20;
    5104:13;5125:6
comparison (9)
    5056:25;5092:14,15;
    5093:18;5121:6,24;
    5124:6;5125:25;
    5128:25
comparisons (1)
    5095:11
compartments (2)
    4911:23;4982:1
competition (2) 4989:8;
    4991:13
complete (5) 4909:18,
    24;4987:6;5103:15;
    5151:17
completed (2) 4993:6;
    5094:22
comprehensive (2)
    5034:5;5037:10
computation (4)
    5019:16;5021:22,24,
    25
computations (5)
    5011:14;5022:1;
    5077:10,12;5102:25
compute (3) 4999:13;
    5103:16;5118:23
computed (4) 5011:8,
    11;5022:15;5102:22
computer (4) 4926:19,
    25;4927:2;5013:8
computing (1) 5104:10
concept (3) 4963:1;
    5062:20;5071:15
conceptualized (9)


    5130:21,24;5131:3,7;
    5132:1,5,11,15,25
concern (1) 5098:2
concerned (1) 4949:13
concerning (1) 4902:23
concession (1) 4992:4
conclude (1) 5149:7
concluded (3) 5133:10;
    5147:13;5153:4
conclusion (7) 4961:9;
    4969:8;4985:9;5031:8;
    5044:6;5059:10;
    5083:3
conclusions (3)
    5042:18;5150:13,15
conclusively (2) 5147:9,
    16
condition (29) 4983:22;
    4987:11,15,16,18,20,
    25;5004:7,8;5014:5,
    19;5015:16,25;5025:1;
    5027:15,18;5052:8;
    5061:11;5069:8,9,9;
    5086:22;5087:2;
    5089:11,18;5090:10;
    5096:2;5104:6;
    5128:22
conditional (1) 5018:17
conditions (34)
    4893:24;4949:21;
    4951:7;4986:2;
    5003:14,19,20,25;
    5006:1;5012:25;
    5013:3;5015:16;
    5024:2,4;5027:11,14;
    5029:24;5030:13;
    5056:4,14;5057:21;
    5058:2;5060:2;
    5062:13;5063:1;
    5068:3;5075:8;
    5089:25;5091:24;
    5092:3;5107:19,23;
    5125:19;5129:1
conducive (1) 5056:12
confess (1) 4927:1
configuration (1)
    4948:20
confined (1) 5030:20
confluence (8)
    4949:19;5013:19;
    5041:1,4,10;5062:19;
    5088:16;5126:25
confused (3) 5060:19;
    5063:16;5113:23
confusing (2) 4950:17;
    5082:6
confusion (2) 5069:13;
    5082:9
connect (2) 4930:14;
    5075:16
connection (1) 5129:5
connects (1) 5076:17
conservative (5)


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(5) changes - conservative







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    5065:10,10,12,19,20
conserving (1) 5037:16
consider (13) 4899:14;
    4901:7,9,10;4931:16;
    4945:20;4983:14;
    5002:8;5007:17;
    5040:11;5052:1;
    5061:18;5084:25
consideration (2)
    4898:23;4899:19
considered (10)
    4897:10;4995:23;
    5000:10;5010:4;
    5013:8;5069:25;
    5071:6;5078:23;
    5098:5;5103:12
considering (7)
    4983:21;5065:24;
    5084:9;5139:21,24;
    5140:4,8
consistent (7) 4989:24;
    5016:7,21;5081:25;
    5082:3;5091:13;
    5142:25
consistently (1)
    4990:21
CONSOLI (9) 4970:11,
    15,16,21;4975:13,16,
    20,23;5144:6
consolidate (1) 4904:16
constitutes (1) 5062:22
construct (1) 5137:23
constructed (3)
    4904:14;5051:23;
    5094:1
consult (1) 5071:18
consultant (1) 5099:16
consulted (1) 5072:23
Consulting (1) 5008:17
Consumer (2) 4959:23;
    5113:6
consumption (2)
    4974:12,16
contending (3) 5134:7,
    8,9
context (6) 4914:23;
    4942:3;4995:23;
    5006:14;5036:19;
    5067:21
continue (4) 4893:19;
    4997:9;5094:18;
    5150:21
CONTINUED (4)
    4891:21;4940:14;
    5105:9;5112:19
continuous (1) 4951:18
contour (1) 5108:3
contradicted (1)
    4892:16
contradiction (1)
    4894:15
contrary (1) 4990:7
contrast (1) 4990:24


contributing (3)
    5065:22,24;5105:15
contribution (2)
    4950:11,11
conversation (2)
    4898:11;4979:17
conversion (3) 4943:17,
    20;5019:25
convey (1) 5004:23
conveyances (1)
    5036:8
convinced (1) 5037:21
convoluted (2) 4950:15,
    16
cook (1) 4974:19
cooler (1) 4975:4
copies (2) 5100:24;
    5121:11
copy (12) 4938:22;
    4978:10,12,13;
    5031:23;5100:11,14,
    20,22;5106:20;5133:4;
    5150:2
copyright (2) 4910:21;
    4942:6
corner (1) 4936:15
corrected (4) 4964:10,
    23;5074:20;5082:16
correction (5) 4964:11,
    24;4965:8;5117:5,8
corrections (1) 5078:2
correctly (7) 4894:5;
    4930:16;5045:10;
    5061:21;5102:25;
    5105:20;5142:10
correlate (1) 5124:21
correspond (1) 5023:22
correspondence (1)
    5121:10
corresponds (2)
    4934:19;5119:20
cost (1) 5002:9
counsel (1) 4979:16
count (3) 4934:2;
    4974:22;5118:10
counting (3) 4934:3;
    5000:24;5118:24
country (1) 4912:7
couple (14) 4942:24;
    4954:21;4970:22;
    4986:16;4992:20;
    4993:5;5003:8;
    5033:19;5077:23;
    5106:6;5116:4;
    5121:25,25;5130:22
course (9) 5021:19;
    5037:20;5043:4;
    5086:24;5097:6;
    5098:15;5100:23;
    5130:9;5148:9
court (8) 4896:3,4;
    4985:7;5005:21;
    5036:10;5091:23,23;


    5097:16
Courts (1) 5096:17
cousin (1) 4914:13
cover (6) 4907:19;
    4910:15,20;4971:6;
    5009:16;5093:17
covered (1) 5093:8
Cox (1) 4968:20
craft (3) 4898:25;
    5085:17;5128:13
crafts (2) 4898:20,21
crashes (2) 5007:4,17
Crawford (2) 4988:12;
    4990:12
create (1) 5018:11
created (1) 5108:13
Creek (25) 4929:12;
    4972:24;4996:21;
    5020:8,9,13;5051:16;
    5053:19;5055:4,6,7;
    5064:3,4,5;5088:16;
    5105:25,25;5106:2,4;
    5127:13;5141:20;
    5142:15,17,21;5143:1
creeking (4) 5055:5,5;
    5058:22,25
creeks (2) 5143:9,13
crew (1) 5142:20
criteria (1) 5052:10
criterion (4) 4898:12,
    18;4899:14;5099:19
critical (1) 5103:9
criticism (2) 5107:4,7
Crook (1) 4914:18
crop (2) 4946:9;
    4947:18
crops (4) 4943:21,25;
    4944:3;4946:8
cross (37) 4953:1;
    4996:22;5017:13;
    5023:22;5074:24;
    5075:12;5076:19;
    5077:6;5078:12,15,17,
    18,21;5079:16;
    5082:17;5130:5,10,14,
    21,24;5131:3,7,10,21;
    5132:1,2,4,5,10,11,15,
    17,20,24;5137:19,20;
    5138:2
crossed (2) 4897:15;
    4904:1
crosses (2) 4948:25;
    4950:20
CROSS-EXAMINATION (11)
    4900:16;4940:14;
    4970:4,20;4976:1;
    4994:19;5048:1;
    5105:9;5112:19;
    5116:18;5143:24
cross-examine (2)
    4899:24;5047:14
Crossing (1) 4968:21
crowded (1) 4933:9


cubic (1) 4954:3
Cummings (1) 5037:15
curious (1) 5113:25
current (7) 4948:20;
    4997:19;5013:2;
    5024:21;5025:5;
    5049:17;5096:2
cursor (4) 5027:2,5;
    5029:15;5036:7
curve (21) 4934:20;
    4935:24;5015:21;
    5027:24;5030:13;
    5064:19;5069:5,5,6,15;
    5074:9;5082:16,22;
    5085:16;5106:21;
    5107:17,18,25;
    5124:18,24,25
curves (35) 4966:16;
    5015:23;5017:2;
    5024:22;5027:16;
    5067:13,13,15,24;
    5068:4,5,7,11,20;
    5069:3,22;5074:4,14;
    5076:19;5077:23;
    5079:13;5082:25;
    5100:17,18,18,19;
    5107:9;5108:7,13,15;
    5109:11;5121:16;
    5122:20;5125:18;
    5137:24
Cushing (1) 5037:21
Cushing's (1) 5037:11
cut (5) 4910:13;5092:8,
    10;5094:5;5110:25
cutting (2) 4986:12;
    5048:5


D


dad (3) 4919:16;
    4942:9,13
dad's (1) 4916:22
dailies (2) 5081:19,20
daily (38) 4896:15;
    4934:8;4935:3,3,5,7;
    4954:4;4989:16;
    5020:14,17,24;5022:6,
    8;5023:21;5025:5;
    5030:4;5060:23;
    5061:3;5063:18,23;
    5064:17;5080:25;
    5081:17,21;5090:23;
    5091:5,8,13;5101:11,
    15,17;5102:21;
    5108:18;5109:8;
    5110:3,5;5124:1;
    5125:1
Dam (18) 4943:6;
    4948:12;4952:1;
    4969:1;5017:14,16,18;
    5089:13;5091:11;
    5094:1,14,17,22;
    5095:1;5106:3;


    5119:17;5121:7;
    5141:17
dams (13) 4943:10;
    4947:22;4951:11,14,
    23;5017:10,12,25;
    5018:11,22;5020:10;
    5060:4;5091:20
dancing (2) 5040:2,4
dangerous (1) 4941:22
Dant (3) 4985:14,15;
    4986:8
darn (1) 5023:8
dashed (4) 5069:16;
    5117:9;5118:13;
    5119:2
data (32) 4896:16;
    4952:25;4962:22;
    4966:7;5011:14;
    5020:25;5021:16,19,
    23;5022:12,16;5023:1,
    3;5025:14;5039:6,6,8;
    5061:3;5064:3;
    5065:15;5067:20;
    5071:3,4;5101:11;
    5103:9,12,18;5109:25;
    5115:14,22;5119:12;
    5120:7
date (3) 4965:16;
    4991:23;5094:23
dated (1) 5121:5
dates (1) 5110:12
day (47) 4891:4;
    4954:20,22;4955:3,7,9,
    17;4956:5,21,22;
    4957:2,15,25;4958:2,4,
    7,10;4960:5,7,15,24;
    4962:10;4963:23;
    4967:20;4969:14,15;
    5000:24;5001:2,9;
    5020:19,25;5025:11;
    5026:9,13;5048:6;
    5049:14;5064:20,20;
    5081:21;5103:18;
    5110:5,5;5113:20;
    5138:18;5150:18,25;
    5152:9
days (24) 4912:20;
    4914:17;4947:20;
    4973:6;4993:19;
    4995:3,10,18;5060:6;
    5061:15,18;5063:6;
    5064:2,4,5;5091:18,21;
    5092:3,7,9,11,12;
    5106:23;5121:17
days' (2) 4914:16,19
deal (2) 4916:13;
    4960:20
deals (1) 5040:20
dealt (1) 5119:13
death (2) 5001:11;
    5129:16
deaths (2) 5055:17;
    5129:18


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(6) conserving - deaths







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


decades (2) 4984:10,
    21
deceiving (1) 5060:8
decent (1) 4973:9
decide (5) 5114:16;
    5142:20;5144:17,18,19
decided (8) 4915:11,
    23;4998:3;5111:20;
    5112:2,7;5115:3;
    5135:18
decision (5) 4985:18;
    4990:21;5010:13;
    5114:24;5144:17
decisions (1) 5097:17
declining (1) 5104:22
deep (10) 4902:7,8;
    4953:24;5055:8;
    5074:11;5075:21,23;
    5076:14,17;5130:18
deep-draft (1) 4902:13
deeper (8) 5060:6;
    5076:4,7,7,10,15;
    5095:9;5132:22
deepest (5) 5075:14,
    15,24,25;5076:8
define (4) 4982:21;
    5061:1;5093:4;
    5112:14
defined (2) 4893:3;
    4983:25
definitely (6) 4926:6;
    4995:14;5030:23;
    5054:13;5079:14;
    5085:3
definition (12) 4951:16;
    4955:18;5001:22;
    5003:6;5048:11,20;
    5049:22,25;5055:15;
    5056:15;5062:17;
    5114:22
Definitions (1) 5055:4
definitive (4) 4902:3;
    5045:24;5046:2;
    5097:12
definitively (1) 5014:20
deflating (1) 4963:10
degradation (2)
    5093:22;5094:14
degree (2) 4920:8,13
delineated (1) 5009:1
demonstrate (1) 4988:5
denied (1) 4930:25
Dennis (4) 4980:20;
    5072:9,10;5073:3
dense (1) 5145:22
densely (1) 4986:14
depart (1) 4947:2
Department (11)
    4897:6;4909:8;
    4946:17;4953:16;
    5008:2,7;5068:8;
    5100:10,12;5111:12;
    5129:5


depend (2) 5145:20,20
depending (15)
    4901:11;4933:1,2;
    4957:19;4974:3;
    5052:7;5053:9;5058:1;
    5081:18;5086:2;
    5104:3;5144:23,24,25;
    5146:2
depends (7) 4919:12;
    4963:14;4973:23;
    4974:5;5115:16;
    5144:20,20
depict (3) 5024:2;
    5107:19;5109:22
depicted (2) 5068:4;
    5123:10
depicting (1) 5069:7
depiction (1) 5065:9
depicts (1) 5049:24
depleted (8) 4954:16,
    18,19;5003:14,19,25;
    5004:7;5005:25
depletion (8) 5023:4;
    5064:10,23;5066:14,
    22;5067:4;5123:17,18
depletions (2) 5022:15;
    5103:4
depression (2)
    4952:13,21
depth (45) 4934:17,19;
    4935:15,17,19;
    5010:25;5018:9,11;
    5023:16;5024:5;
    5025:2;5027:13,13,21,
    23,24;5028:8,10;
    5030:10;5068:17;
    5074:23;5075:7;
    5078:5,22,25;5079:2,8;
    5080:14;5082:13;
    5083:6,11,12,13,16,19,
    24,24;5084:1,3,21;
    5107:18;5123:24;
    5125:7;5131:14;
    5132:9
depths (34) 4895:22;
    4896:8,12,19;4953:25;
    4966:15;5012:24;
    5023:12,22;5024:22;
    5027:9;5028:1;5060:1;
    5067:24;5068:22;
    5074:2,8;5075:5;
    5078:24,25;5082:23;
    5084:23;5107:23;
    5108:4,7;5122:22;
    5123:2,7,8,10;5125:1,
    25;5126:3,5
derived (1) 4953:1
descended (1) 5037:5
describe (11) 4938:23;
    4951:4,5;4981:12;
    4993:18;5012:2;
    5057:6;5092:19;
    5123:7,11;5141:10


described (13) 4894:4;
    4911:7;4944:21;
    4955:6;4957:3;4995:1;
    4999:18;5003:21;
    5015:2;5056:6;
    5109:19,20;5124:16
describes (3) 4893:14;
    4944:9;5138:3
describing (5) 4913:22;
    4917:20,24;4936:24;
    5003:17
description (6) 4916:8;
    4987:24;4990:4;
    5012:15;5069:2;
    5079:5
descriptions (10)
    4894:12;4951:3,7;
    4952:2;4999:24;
    5014:21;5052:15;
    5053:2,2;5089:8
descriptor (1) 5112:23
descriptors (1) 5030:22
desert (1) 5142:19
design (8) 4901:11;
    5010:25;5051:20;
    5054:23;5057:25;
    5058:4,10;5100:2
designation (1)
    4928:12
designed (3) 5054:24,
    24;5058:6
despite (2) 4983:12;
    5055:20
destination (2)
    5001:23;5055:16
destruction (1) 5001:12
detail (3) 4937:18;
    4988:6;5058:9
detailed (3) 4916:8;
    5066:22;5090:13
details (1) 4997:5
determination (7)
    5010:10;5085:4;
    5112:10;5137:1,6;
    5143:13;5144:2
determinative (1)
    5003:10
determine (6) 4912:4;
    5002:15;5014:25;
    5030:13;5084:25;
    5098:25
determined (2)
    4908:11;5112:8
determining (3)
    5007:18;5059:1;
    5096:18
develop (1) 5031:14
developed (5) 4895:7,
    9,11,14,19
development (2)
    4928:3,9
diagnostic (1) 4896:5
diagram (1) 5018:18


diameters (1) 4894:1
diaries (1) 4955:7
died (3) 5001:18;
    5094:13;5129:20
differ (3) 4967:6;
    5085:2;5103:3
difference (14) 4937:5;
    4964:12,17;4966:14;
    4967:4;5005:10;
    5013:6;5022:2,14;
    5067:9;5096:3;
    5125:20,23;5143:1
differences (4) 5008:5;
    5022:10;5069:22;
    5126:2
different (39) 4893:11;
    4903:7;4909:8,15;
    4925:18;4929:16;
    4947:15;4955:23;
    4962:23;4966:2,6,8,9,
    15,21;4971:23,23;
    5012:8;5021:5;
    5042:10;5048:21;
    5051:19;5057:6,21,23;
    5058:23;5066:12,19;
    5085:16;5089:17;
    5097:8;5116:24;
    5119:10;5121:7;
    5123:14;5128:3;
    5141:3;5143:10;
    5145:6
differential (1) 5124:9
differently (3) 4911:7;
    5030:23;5058:6
difficult (12) 4932:25;
    4933:1,2,4,11,12;
    5054:18;5080:7,9;
    5128:24;5129:12;
    5133:1
difficulties (1) 5089:1
difficulty (4) 5079:3;
    5088:5,22;5089:4
digest (1) 5026:5
digitally (1) 4926:23
dimensions (1) 5131:3
direct (19) 4891:19,21;
    4894:15;4905:9,10;
    4917:15,19,23;
    4928:21;4953:10;
    4971:7;4994:15,19;
    5004:16;5010:23;
    5077:15;5079:23;
    5081:6;5136:5
direction (6) 4906:2;
    4968:18;5023:5;
    5041:11;5103:22;
    5104:2
directly (2) 4955:2;
    5123:9
DIRECTOR (9) 4891:8,
    10,12,16;4908:21,25;
    4909:5;4910:7;5121:2
Dirt (1) 4947:25


disagree (2) 4992:14;
    5000:6
disappears (2)
    4949:10,20
discharge (13)
    4931:18;5062:21;
    5083:2,2;5091:13;
    5101:16;5108:18;
    5109:8;5110:3;
    5123:16;5124:10,17;
    5129:10
discharges (1) 5123:13
discipline (3) 5013:8;
    5070:2;5071:24
disciplines (4) 5069:25;
    5070:19;5071:9;
    5073:1
disclose (1) 4979:13
disclosed (2) 4991:24;
    5069:3
disclosure (1) 5077:20
discount (1) 5067:17
discovered (1) 4915:8
discuss (4) 4894:18;
    5012:8;5071:19;
    5073:9
discussed (5) 4894:20;
    4940:10;4955:11;
    5053:18;5073:13
discussing (4) 5056:24;
    5066:5;5073:8;
    5081:23
discussion (13)
    4894:22;4898:12;
    4926:1;5005:24;
    5036:19;5044:25;
    5045:15;5067:6;
    5073:7,10;5107:16;
    5135:11;5146:22
discussions (8) 5068:7;
    5071:14;5096:19,21;
    5097:7;5098:12,23;
    5099:2
dismay (1) 5009:15
disperse (1) 4949:15
displacement (1)
    5010:24
dispositive (1) 4985:22
disregard (1) 5087:13
distance (8) 4945:19;
    4947:10;4952:3,7;
    4971:5;4973:25;
    5000:1,5
distinct (1) 5040:14
distinction (2) 4997:23;
    5140:11
distinguish (1) 5066:17
distinguishing (2)
    4893:16;5136:8
distributed (1) 5010:15
disturbed (1) 5090:14
Ditch (4) 4945:5;
    4948:2,5;5037:14


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(7) decades - Ditch







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


diversion (4) 4943:10;
    4945:1,17;4947:22
diversions (2) 4954:10,
    15
divided (1) 5019:12
dividing (1) 4998:11
division (1) 5127:12
document (15)
    4906:22;4909:10,16,
    21,22;4910:12,14;
    4976:7;5034:5,7;
    5035:11;5044:20;
    5117:4,12;5119:6
documentation (1)
    5093:19
documents (5)
    4945:24;5034:4;
    5070:23;5117:2;
    5130:4
dollars (2) 4959:22;
    5113:21
Dome (1) 5126:24
dominant (1) 5075:18
dominantly (1) 4893:18
done (29) 4897:7,12;
    4899:10;4926:1;
    4930:1,19,21;4931:19;
    4961:3;4978:7;
    4993:21;4994:3;
    4995:4,25;5007:23;
    5008:5;5017:20;
    5031:5;5054:5,8;
    5064:8;5077:9,14;
    5111:11;5118:3;
    5120:7,10;5127:24;
    5149:11
donuts (1) 5116:5
doodles (1) 4978:6
dories (1) 5058:20
dory (1) 5058:18
double (3) 5030:4,6,8
double-check (1)
    5114:6
double-checked (1)
    5078:1
doubt (5) 4919:24;
    4949:17;4967:15;
    5065:5;5115:6
down (93) 4902:25;
    4905:17;4911:25;
    4912:1,5;4914:24;
    4919:17,20;4921:6;
    4922:2,11,14;4928:10;
    4929:2,9,11,13;4930:4,
    10,11;4932:14,17,22;
    4933:3;4936:14;
    4945:25;4946:20;
    4947:1,7,14;4963:23;
    4968:7,10,12,13,20;
    4982:13;4984:14;
    4989:5;4997:25;
    4998:17;5001:7;
    5004:6;5010:18;


    5013:19;5027:23;
    5028:7,8;5034:3;
    5036:6;5039:7,9,10;
    5040:1,23;5048:23;
    5050:22;5051:19;
    5055:6,9,11;5057:13;
    5059:17;5062:2;
    5075:10,17;5078:12;
    5083:25;5084:14;
    5086:9;5088:15;
    5090:19;5094:5;
    5101:24;5103:20;
    5106:3;5109:6,21;
    5110:25;5122:15;
    5126:5;5127:14;
    5131:12;5133:11,23;
    5137:13;5139:10;
    5141:17;5142:5;
    5145:13;5147:9,16;
    5148:2
downhill (1) 4903:10
download (2) 5008:10,
    11
downriver (2) 4948:13;
    5012:18
downstream (13)
    4928:6;4939:23;
    4946:21;4959:19;
    4960:14;4968:17;
    4998:15;5041:15;
    5057:8;5089:13;
    5105:24;5106:2;
    5148:20
Dr (41) 4892:15;
    4893:12;4894:7;
    4897:2;4898:2,12,19,
    23;4899:13;4902:19;
    4965:14;4985:13;
    4986:8;5003:9;5012:5;
    5035:6;5036:17;
    5040:18;5066:19;
    5069:6;5072:4,4;
    5074:10,13;5080:2;
    5086:12,14;5088:4,7,
    14;5099:20;5102:22;
    5103:9;5108:1,6;
    5110:13,20;5115:12;
    5147:8,13,25
draft (16) 4902:2,2,4,7,
    7,8,9;5032:25;5083:1;
    5084:7,9,17;5140:7,8,
    20,20
drag (1) 5144:22
dragging (1) 5054:9
drain (1) 5105:15
drastic (1) 5096:3
draw (6) 4998:3;
    5010:23;5011:8,18;
    5016:2;5125:24
drawing (1) 4901:5
drawn (1) 4953:1
Drier (1) 5066:10
drift (2) 4993:18;4995:2


drifted (1) 4995:18
Drifting (1) 4995:10
drink (2) 4912:12,14
driven (1) 4947:25
drives (3) 4984:10,25;
    5136:10
drop (2) 4919:13;
    5144:23
drop-offs (1) 5055:9
drops (1) 5055:21
drought (4) 4949:21;
    5062:12,25;5103:19
dry (4) 5066:3,9;
    5086:25;5142:15
due (4) 5055:17;
    5150:11,12,15
dugout (8) 4919:22;
    4920:6;4921:19;
    4922:7,8;4923:1,4,5
dump (1) 4932:21
durability (1) 5054:23
durable (2) 5051:23;
    5086:9
duration (7) 4934:6;
    5020:6;5025:8;5061:2,
    10;5064:2;5114:23
during (16) 4894:21;
    4935:9;4952:9;
    4968:24;4989:24;
    4999:10;5000:17;
    5004:16;5037:20;
    5062:2,25;5082:17;
    5085:18,24;5086:7;
    5139:10
dynamited (3) 4918:22;
    4919:2,7


E


earlier (15) 4916:3;
    4918:2;4928:2;
    4942:15,17,18;
    5012:12;5037:7;
    5039:5;5058:9;
    5072:16;5081:24;
    5102:9;5111:13;
    5135:11
earliest (2) 4928:16;
    4929:11
early (10) 4891:6;
    4903:1,1;4943:21,22;
    4950:12;5037:17;
    5045:6,7;5145:17
earn (1) 5138:20
easier (5) 4972:6;
    5004:9;5052:5,20;
    5132:17
easily (3) 4959:11;
    4973:20;5052:7
east (2) 4897:18;
    5051:16
easy (2) 5059:20;
    5146:3


eat (2) 4974:17;5005:7
economic (4) 4959:19;
    4961:22;5048:24;
    5138:5
economics (2) 4959:18;
    5087:21
Eddie (8) 4927:8;
    4939:14;5098:8,20;
    5101:2;5150:8;
    5151:12;5152:23
edge (1) 5095:25
edited (1) 5147:20
Edith (7) 4901:9;
    4943:1;4959:13;
    5058:19;5059:12;
    5086:4,9
effluent (1) 5013:21
effluent-dominated (1)
    5013:18
effort (3) 4999:4,8,20
Ehrenberg (1) 4904:4
eight (2) 4914:19;
    5028:5
EIS (1) 5032:25
either (19) 4896:6;
    4897:18;4902:10;
    4906:2;4919:19;
    4924:14;4959:12;
    4962:5;4968:18,19;
    4974:22;4991:25;
    5002:9;5042:16;
    5076:2;5080:2;
    5086:20;5138:14;
    5143:23
element (2) 5002:9,21
elements (8) 5010:5,7,
    8,13;5042:10;5051:20;
    5072:24;5083:24
elevation (1) 5149:4
eliminate (1) 4974:14
Elite (1) 5055:7
else (11) 4980:21;
    5014:13;5047:13;
    5057:14;5079:24;
    5095:8;5122:11,13;
    5125:16;5149:6,15
else's (1) 5027:16
elucidating (1) 4925:6
elusive (1) 5142:3
e-mails (1) 5099:12
Emil (1) 5037:9
emphasize (2) 5013:6;
    5108:1
employed (3) 4911:22;
    4912:2;4981:25
empty (3) 4971:25;
    5145:1,1
encourage (1) 4981:14
end (32) 4891:5;
    4895:18;4908:12;
    4911:23;4914:20;
    4930:12;4959:25;
    4971:19,20;4982:1;


    4986:15;5005:1;
    5026:25;5049:21;
    5057:8;5060:3;5067:4,
    5,8;5074:9,9,19;
    5079:23;5080:15;
    5082:25;5105:17;
    5113:24;5114:5,16;
    5151:25;5152:1,8
ended (3) 4895:18;
    5001:11;5003:2
ending (2) 4999:15;
    5031:8
engaging (1) 4957:17
engineers (1) 5070:25
enlargement (2)
    4936:8,8
enough (11) 4923:19;
    4928:25;4960:3;
    5016:16;5076:14;
    5078:18;5080:12;
    5106:15;5118:21;
    5128:8;5133:21
Ensign (1) 5012:20
enterprise (2) 4957:17;
    5148:24
entire (14) 4952:16,22;
    4972:20;4987:3,22;
    5019:12;5021:1;
    5025:2;5080:25;
    5084:12;5103:1;
    5107:19;5124:1;
    5152:20
entirely (1) 4949:20
entirety (1) 5089:24
entitled (3) 4907:1;
    4944:18;5051:7
environment (1)
    5070:20
environmental (2)
    5032:9;5042:14
environments (1)
    5090:14
ephemeral (1) 5143:9
equal (3) 4893:1;
    5007:4;5080:15
equally (2) 5093:11;
    5129:7
equipment (4) 4930:8;
    4974:11;4975:6;
    5059:18
equivalent (1) 4960:3
erroneous (1) 4966:9
error (5) 4964:22,23;
    4965:7,24;4967:4
errors (1) 4966:1
escortwith (1) 4914:19
especially (2) 5033:6;
    5035:1
essential (1) 5052:10
Essentially (1) 4892:18
establish (1) 5108:7
established (2) 4918:5,
    10


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(8) diversion - established







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


estimate (1) 5107:22
estimated (2) 5011:12;
    5059:8
estimates (7) 5019:5;
    5021:8;5023:4;
    5067:18;5107:18,25;
    5108:19
Estrellas (1) 4897:21
et (1) 5056:7
ethnic (2) 4912:10,11
Euro-Americans (1)
    4945:2
European (2) 4943:22;
    4950:12
evaluate (1) 5108:3
evaluated (1) 4964:22
evaluating (1) 5034:1
even (28) 4916:21;
    4963:1;4964:2;
    4975:21;4982:7;
    4994:10;4996:17;
    4997:4;5001:4;5018:7;
    5030:8,18;5040:24;
    5046:5;5050:16;
    5060:13;5062:25;
    5065:6;5067:25;
    5076:6,14;5078:19;
    5082:20;5088:18;
    5108:23;5109:3;
    5114:12;5128:7
event (7) 4912:25;
    4956:20;5061:3;
    5114:14,17;5115:4;
    5135:5
everybody (5) 5031:18;
    5051:3;5079:24;
    5089:3;5098:16
everyone (1) 5007:1
evidence (47) 4892:7,8,
    10;4907:7;4908:22,24;
    4909:3,6,13,16,21,22;
    4925:3;4927:16;
    4938:16,17,20;4953:2,
    5;4954:22;4955:2;
    4966:22;4977:23;
    4983:10;4985:6,8;
    4990:13;4994:25;
    4995:11;5043:16,17;
    5044:12;5045:8;
    5046:10,21;5047:7;
    5053:17,18;5060:7,7;
    5117:14;5119:2;
    5120:23;5131:21;
    5137:3;5150:3,10
exact (8) 4961:14,18;
    4968:15,19;4998:11;
    4999:13;5094:23;
    5131:3
exactly (16) 4916:1;
    4920:12,17,17;4922:1,
    9;4952:19;4958:13,14,
    18;4979:7;4981:5;
    4998:9;5000:8;


    5029:10;5035:5
exaggeration (1)
    5004:21
EXAMINATION (7)
    4891:21;4939:19;
    5011:21;5104:8;
    5112:12;5136:6,22
examined (3) 4915:24;
    4983:20;4985:17
example (2) 5094:6;
    5101:14
Examples (4) 4901:6;
    4944:15;5003:8;
    5126:16
excavated (1) 5037:18
exceeds (1) 4960:13
excellent (1) 4893:15
except (4) 4949:20;
    4955:12;5092:23;
    5139:10
exception (3) 5033:19;
    5098:20;5110:10
excerpt (8) 4907:11;
    4909:7,9,11,12,20,22,
    25
excerpts (1) 4909:16
exchange (1) 5099:12
excited (2) 5068:5,6
excluding (1) 4950:10
exclusively (3) 4985:7,
    12;5041:8
Excuse (2) 4926:8;
    4976:12
exhausting (1) 4973:1
exhibit (26) 4892:20;
    4894:18;4905:19;
    4906:9,9;4907:18;
    4910:1;4942:5;
    4997:19;5008:11,17;
    5021:18;5022:4,8,22;
    5023:14;5025:18,21;
    5028:21;5032:16;
    5036:1;5044:2;
    5100:11;5107:3;
    5111:24;5141:19
exhibits (1) 5132:25
exist (4) 5088:18;
    5130:25;5131:2,11
existed (4) 4904:5;
    5017:12;5043:22;
    5056:14
existence (1) 4951:21
existing (1) 5027:11
expect (9) 4957:18;
    5027:9;5029:12;
    5058:2;5067:3;
    5093:21;5094:11;
    5125:15;5152:8
expected (1) 4898:3
expecting (1) 4914:16
expedition (2) 4920:2;
    5037:11
expeditions (1) 5001:11


experience (20)
    4920:22;4937:12;
    5003:21;5013:7,11;
    5014:9,14,16;5015:7;
    5029:11;5030:14;
    5050:9;5051:4;5053:9;
    5069:7;5071:2;5079:5;
    5089:21,24;5090:3
experienced (1)
    5052:22
experiences (4) 5014:3,
    16,24,24
Experiment (2)
    4923:12;5148:18
expert (11) 4898:15;
    4965:7;4967:18;
    5069:23;5070:2,3,9;
    5072:3;5087:6,8;
    5098:1
expertise (1) 4901:21
experts (16) 4964:9,21;
    4966:4,20;4967:6,11,
    12;5003:17;5013:6;
    5030:16;5057:16;
    5070:5;5087:5,13;
    5107:15;5143:23
experts' (2) 5049:25;
    5143:18
explain (10) 4895:3;
    4957:13;4986:3;
    5016:11;5054:21;
    5066:11;5083:9;
    5090:6;5118:6;
    5146:21
explained (4) 4925:19;
    5020:7;5022:11;
    5058:8
explaining (2) 4924:6;
    4958:8
explanation (3) 4927:5;
    5125:14;5140:14
explanations (1)
    5016:20
explicitly (1) 5002:5
exploration (2) 4897:3;
    4986:3
explore (1) 4986:9
explorers (2) 4897:8;
    5045:8
exposed (4) 4948:21;
    5094:9,12;5095:24
express (1) 5009:15
expressed (3) 5014:18;
    5083:25;5094:17
expressing (1) 4978:24
extended (5) 4932:18;
    5066:4,8;5115:15;
    5126:24
extends (1) 4948:17
extent (4) 4990:10;
    5007:16;5094:1;
    5097:14
extra (1) 5149:18


extrapolate (1) 4896:25
extreme (2) 4949:21;
    5057:21
extremely (3) 4967:13;
    5004:24;5098:6
eye (2) 5060:14;
    5118:24
eyes (1) 5032:14


F


face (2) 5120:12;
    5135:7
fact (29) 4933:7;
    4960:20;4961:7,10;
    4982:7;4984:9,23,24;
    4985:1,7,9;4986:6;
    4990:4,24;4995:13;
    5002:16,24;5004:6;
    5009:2,18;5064:25;
    5102:24,25;5130:24;
    5135:25;5138:23;
    5148:12;5150:13,14
factor (3) 5078:23;
    5130:15;5136:8
factors (5) 5003:10;
    5011:4;5083:25;
    5084:2,6
facts (10) 4895:21;
    4946:22,25;4981:1;
    4988:8,9;5000:18;
    5004:5,13,15
fail (2) 5101:6,10
fails (2) 5101:12;
    5148:18
failure (8) 4997:12;
    5003:2,2,6,11;5049:22,
    25;5050:4
failures (1) 5007:10
fair (16) 4928:6;
    4985:1;4991:4;
    5002:16;5006:3;
    5007:19;5012:3;
    5016:6,18;5043:4;
    5046:8;5056:25;
    5128:8,15,21;5129:24
fairer (1) 4998:5
fairly (3) 5034:5;
    5038:5;5126:1
fall (5) 4918:20;
    5043:25;5044:9;
    5050:18;5081:7
Falls (26) 4918:13,19;
    4919:1,6,8;4929:22;
    4930:23;4931:5,7;
    4940:6;4970:24;
    4971:1,6,17;4993:13;
    5004:18;5095:1,3;
    5128:18;5129:1,8,15,
    19,20;5144:7;5145:15
familiar (7) 4918:15;
    4936:10;4943:21;
    4977:22;5038:2;


    5106:15;5129:13
familiarity (1) 5042:4
family (2) 4912:18;
    5152:20
fan (1) 5079:13
far (9) 4913:12;4947:1;
    4949:13;4960:13;
    4971:10;4998:4;
    5006:25;5017:8;
    5021:18
farm (1) 4945:25
farmed (2) 5033:6;
    5035:1
Farmer (1) 5048:18
farthest (1) 4914:17
fast (1) 5116:22
father (2) 4916:23;
    4920:1
favor (2) 4988:9;
    5097:20
favorable (1) 4996:2
feature (7) 4948:24;
    4949:8,14;4950:3,20;
    5037:14,19
features (1) 5095:14
fed (1) 4951:18
Federal (1) 4896:4
feel (4) 4958:21;
    5049:15;5082:9;
    5101:1
feet (55) 4895:23,23;
    4899:2,3,3,5;4902:5,
    14,16,18,21,21;
    4919:11;4931:9;
    4934:17,20;4935:15,
    16,19,22,24;4936:1;
    4952:4,7,8;4953:3,21,
    21,22;4954:1,1,2,3;
    4971:13,14,17;
    5017:14;5018:9;
    5024:5;5025:2;5028:9,
    25;5055:9;5068:17;
    5074:11;5080:19,19,
    22,23;5081:1,1;
    5082:13;5108:4;
    5125:2,2
felt (7) 4964:3;5066:1,
    20;5067:1,3,4;5107:6
ferries (1) 4901:10
ferry (16) 4908:9;
    4910:23;4911:1,20;
    4912:2;4914:12;
    4946:20;4947:7;
    4948:14;4968:20;
    4982:13;4998:2;
    5067:22;5073:24;
    5074:11,25
few (20) 4892:1;
    4893:25;4900:22;
    4902:5;4915:7;
    4946:22,23;4993:3;
    5017:25;5018:8,10;
    5023:11;5047:16;


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(9) estimate - few







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    5063:6;5106:9;
    5110:24;5111:1,10;
    5121:17;5141:2
field (9) 4919:3;
    4945:18;5014:22;
    5015:7,17;5069:7;
    5125:20;5137:21;
    5138:2
fieldwork (1) 5042:13
fifteen (1) 5038:19
fifth (3) 4954:25;
    4955:13;5057:12
figure (14) 4913:10,10;
    5021:10;5037:19;
    5038:5;5101:14;
    5113:5;5117:13,15,17;
    5118:10,15,25;5119:21
Figures (2) 5131:17,19
filled (1) 4893:22
final (1) 5128:1
find (21) 4908:8;
    4932:12;4937:20;
    4989:13,15;4990:1;
    4991:23;5016:23;
    5026:2;5054:4;5056:9;
    5064:18;5073:22;
    5075:14;5098:5;
    5122:5,9;5126:13,18;
    5131:6;5148:19
finding (2) 5073:19;
    5148:17
Findings (4) 4944:18;
    5044:1;5150:13,14
fine (2) 4908:25;
    5095:21
finely (1) 5067:11
finger (1) 5125:22
fingers (1) 5125:21
finish (1) 5092:5
finished (1) 4920:12
finishing (1) 5107:1
first (50) 4892:22;
    4899:25;4904:13,24;
    4907:2;4910:11,15,18,
    20;4911:4;4913:1,5,6,
    9,13;4916:4;4923:11;
    4929:1,4;4930:12;
    4940:21;4942:5;
    4943:12;4945:1;
    4954:21;4957:8;
    4963:24;4976:5;
    4981:23;4987:6,13,18,
    21,21;4990:22;
    5012:10;5019:23,24;
    5037:10;5039:17;
    5046:25;5049:14;
    5054:2;5056:3;
    5070:11;5082:7;
    5088:6;5111:25;
    5122:18;5151:12
Fish (1) 5106:4
fished (3) 5033:7;
    5034:14;5035:2


fit (4) 4959:11;4987:3;
    5056:11;5086:1
five (7) 4900:2,4;
    4934:2,9;4970:6;
    4973:6;5000:24
flag (1) 5033:25
Flat (6) 4930:12;
    4996:21;5131:8;
    5139:23;5140:3,7
flatboat (5) 4946:19;
    4967:22;5058:16,17,18
flatboats (4) 5058:14;
    5085:20,24;5140:17
flex (1) 5052:16
flexes (1) 5052:19
flip (2) 5050:9;5103:25
flipped (1) 5050:13
flipping (1) 5050:3
float (11) 4908:9;
    4919:17;4929:1;
    5039:8,10;5068:16;
    5085:24;5112:9;
    5136:1;5139:10;
    5145:5
floatable (1) 5085:12
floated (10) 4915:12;
    4922:10,13;4927:12;
    4943:1;4984:14,20;
    5037:21;5112:3;
    5135:19
floating (14) 4912:5;
    4915:16,22;4922:18;
    4923:12;4928:10,18;
    4929:4;4986:6;5032:1;
    5039:7;5138:23;
    5139:4;5148:18
floats (4) 4984:3,21;
    5111:21;5112:8
flood (37) 4893:9;
    4894:12;4911:24;
    4915:13;4982:12,16,
    18,19,21,25,25;4983:5,
    8,11,13;4984:1;
    4986:21;4987:15,16,
    18;5000:17;5061:3;
    5062:17,23;5109:14;
    5112:3;5114:14,17,22;
    5115:1,4,7,7;5133:20;
    5135:4,19;5139:10
flooding (1) 4952:22
floodplain (1) 5095:9
floods (5) 4983:21;
    4986:20;5109:12;
    5112:9,14
flow (152) 4896:10,12,
    14,15,15,19;4919:12,
    12;4931:11,12,13,14,
    16;4933:13,14,25;
    4934:5,6,7,8,9,11,20;
    4935:2,2,3,3,5,7;
    4943:9,14,19;4950:2,2,
    5;4951:10,12,15,16,18,
    21,24,25;4952:3,8,12,


    14,16,19,24;4953:3,18,
    23;4954:4,4,8,11,12,
    16,18,19;4965:23,24;
    4966:2,3,3;4980:15;
    4983:1,2;4988:4;
    5003:14;5006:1;
    5021:8;5022:14;
    5023:4,6,15,21,21;
    5024:2,4;5025:3,9,11;
    5026:2,9;5027:3,10;
    5030:4,19;5037:17;
    5039:6;5060:23;
    5061:1,2,2,9,10,17;
    5063:11,23;5064:2,10;
    5065:15;5067:10,23;
    5074:21;5080:11;
    5081:10,15;5082:13,
    21;5085:8,11,18,25;
    5086:7;5091:8,13;
    5095:24;5101:11,13,
    15,18,19;5102:22;
    5103:9,13,16;5104:4,
    11,16,23;5107:4,23;
    5109:1,3,23,25;
    5114:13,23;5117:22;
    5119:16,21,24;
    5128:24;5129:9,10;
    5132:20,21;5137:14;
    5140:2
flowing (1) 5087:3
flows (42) 4893:23;
    4896:9,9;4919:13;
    4933:4,23;4935:9,10,
    10,15,16,18,21,23,25;
    4949:14;4950:1;
    4952:9;4954:9;5061:7,
    23,24;5062:5,6,7,10,
    15,24;5063:2;5064:13,
    14,17;5081:17;
    5085:20;5090:23;
    5091:6;5101:18;
    5102:22;5110:7;
    5121:6;5125:25;
    5137:7
fluctuation (1) 5064:20
fluctuations (1) 5101:13
focus (2) 4927:15;
    5126:11
focused (1) 4899:2
focusing (2) 5114:22;
    5123:20
Fogel (1) 4964:1
folks (7) 4919:10;
    4982:23;5012:7;
    5037:6;5042:4;
    5046:23;5089:17
follow (3) 4908:1;
    4959:23;5121:9
following (6) 4912:4;
    5121:10;5142:6,11;
    5152:12,13
follow-up (1) 5069:1
food (1) 4974:17


foot (1) 5018:11
footnote (3) 4954:9;
    5019:4;5103:8
force (1) 4941:20
forego (1) 5111:20
foreground (2) 5029:6;
    5092:25
Forest (2) 5006:17,20
foreword (1) 4910:21
forget (2) 5066:6;
    5110:21
forgetting (1) 5106:5
forgotten (1) 4912:24
Fork (2) 4898:13;
    5099:19
form (2) 4909:4,7
format (2) 5035:15;
    5043:20
formation (3) 4932:4;
    4948:17;4949:2
formidable (4) 5128:19;
    5129:1,7,7
Fort (12) 4911:22;
    4915:3;4918:5,9;
    4921:10,11;4922:3;
    4946:1,6;4981:25;
    5148:3;5152:15
forth (2) 5121:11;
    5130:18
Forty (1) 5055:10
Fossil (1) 5127:13
found (17) 4893:1;
    4910:25;4933:19,20;
    4958:22;4965:7;
    4984:8;4985:5;4986:6;
    5017:7,24;5037:13,15,
    20;5046:21;5100:7;
    5125:18
foundation (3) 4948:3,
    9,12
four (9) 4900:2;
    4929:10;5001:9;
    5117:3,19;5118:1,14;
    5121:15;5133:6
fourth (1) 4914:24
fragile (1) 5004:25
frame (5) 4975:2,3;
    5052:25;5053:1;
    5141:11
Francisco (1) 4897:5
frankly (1) 5068:12
Freeport (1) 5116:16
freight (3) 4902:24;
    4986:17,21
frequency (3) 5016:6,
    19,20
frequently (2) 5016:14;
    5072:23
Friday (2) 5150:4,15
friend (2) 4973:4;
    5127:25
friend's (1) 5152:20
front (15) 4899:6;


    4905:19;4908:6;
    4922:23;4927:2;
    4938:22;4979:24;
    4980:7;4981:6;
    4999:16;5008:13,16;
    5026:6;5121:14;
    5141:21
full (12) 4892:22;
    4961:14,17;5034:4;
    5079:4;5081:20;
    5086:3;5092:20;
    5102:16;5105:3;
    5115:12;5123:18
Fuller (31) 4899:24;
    4900:18,21;4910:11;
    4976:3;4977:8;4978:4;
    4979:17;5005:18,24;
    5007:22;5008:18;
    5022:3,23;5047:14;
    5048:3;5074:13;
    5116:2,9,20;5117:1;
    5121:14;5122:1,18;
    5126:12;5131:25;
    5132:8;5134:13,25;
    5136:13;5149:7
Fuller's (1) 5025:22
fully (2) 4902:5;5092:2
fun (2) 4964:4,5
function (3) 5010:24;
    5128:24;5129:9
fur (1) 4959:8
furs (1) 4961:19
further (1) 5065:18
future (1) 5039:16
fuzzy (1) 5072:25


G


G-15 (3) 5031:22;
    5032:12,16
gage (14) 5020:8;
    5025:12;5026:3;
    5028:12;5064:4;
    5065:25;5115:16;
    5120:1,2,3,12,13,14;
    5124:21
gages (11) 5013:17;
    5020:16,18;5021:16;
    5065:22;5105:14,17,
    24;5115:18;5120:1;
    5137:20
gaging (2) 4939:23;
    4940:8
game (3) 4976:16,19;
    5080:3
Gap (1) 4972:24
Gary (5) 4980:22;
    5071:16,18;5072:14,17
gas (1) 5142:12
gathered (4) 4897:8;
    4942:11;5033:6;
    5035:1
gave (10) 4898:22;


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(10) field - gave







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    4916:7,8;4942:4;
    4953:9;4962:17;
    5046:1;5065:8;5073:3;
    5079:24
G-Cultural (1) 5032:25
gear (7) 4973:7;
    4974:2,15;4975:11;
    5050:20;5059:17;
    5141:1
General (12) 4914:18;
    4980:2;5052:8;5058:3;
    5070:5;5073:7,10,10;
    5097:24,25;5143:20;
    5151:22
generally (20) 4896:11,
    22;4897:17;4903:17;
    4943:24;5037:6,16;
    5039:15;5048:14;
    5055:5;5078:22;
    5079:9,21;5080:15;
    5089:14;5095:8;
    5097:20;5126:6,10;
    5141:1
Generals (4) 5096:20,
    23;5098:3,6
General's (3) 4990:14;
    5100:10;5129:6
generic (1) 5011:22
gentlemen (1) 4900:21
Gentry (1) 4968:20
geoarchaeologist (1)
    5072:19
Geological (8) 4895:7;
    4948:16,24;4949:7,14;
    4950:3,19;5102:19
geologically (1)
    5106:17
geologist (1) 5072:17
geology (1) 5073:1
geomorphic (1)
    5090:13
geomorphologist (1)
    5090:10
geomorphologists (1)
    5071:1
Geomorphology (8)
    5008:18;5009:24;
    5010:9;5043:5;
    5070:10,17,19;5072:25
gets (4) 5024:15;
    5051:3;5075:21;
    5113:24
Gila (31) 4894:3,9,9,
    13;4949:11,19,24;
    4950:21;4951:22;
    4957:18;4968:22;
    4975:25;4993:7,25;
    4995:24;5034:11,24;
    5035:3;5037:2,15;
    5041:1;5071:17;
    5114:12;5122:2;
    5126:4,13,18,23,24;
    5143:3,5


Gilpin (4) 4980:20;
    5072:9,10;5073:3
Gireaux (1) 4964:1
given (10) 4892:10;
    4982:9;5004:24;
    5012:15;5028:1;
    5061:23;5071:3;
    5076:15;5097:10;
    5119:7
gives (3) 5051:3;
    5078:18;5090:4
giving (3) 4928:13;
    4990:6;5067:24
glacial (1) 4893:2
glad (2) 4891:5;4964:5
glasses (1) 5074:7
glean (1) 5051:24
Gleason (4) 4929:25;
    4930:7,12,13
Globe (3) 4996:6;
    4997:4;5000:14
go-around (2) 5006:21;
    5011:8
goes (5) 4905:5;
    4929:24;5010:10;
    5028:13;5135:17
Good (22) 4891:1,23,
    24,25;4897:23;
    4905:23;4907:24;
    4923:19;4928:25;
    4932:13;4973:25;
    4976:3,4;5048:3,4;
    5054:4;5086:2;
    5090:14;5102:4;
    5116:20;5132:3;
    5140:14
goods (1) 4974:12
Gookin (18) 4959:24;
    4988:14,22;4989:5,23;
    4990:20;4991:9;
    4992:1;4998:3;5003:9;
    5007:21;5009:4;
    5017:11,17;5018:16;
    5074:12,13;5122:10
Gookin's (4) 4959:18;
    4989:4;4997:23;
    5018:3
go-to (1) 5143:5
government (1)
    5096:18
grade (1) 4973:3
Graf (3) 4892:12,16;
    4893:15
grain (1) 4944:3
grains (1) 4945:21
Grand (2) 5145:17,17
Granite (5) 4943:6;
    4948:8,12,14;5141:18
Grant (3) 4922:3;
    5092:2;5096:2
graph (3) 4933:16;
    5091:2;5117:18
graphs (2) 5026:18;


    5110:4
gray (2) 5090:24;
    5091:5
great (9) 4933:7;
    5025:15;5030:11;
    5047:18;5092:15;
    5117:1,8,21;5121:18
greater (8) 4894:1;
    4902:13,20;4952:6;
    5074:8;5109:9,21;
    5110:1
groove (1) 4931:9
ground (2) 5086:15;
    5095:1
ground-truth (1)
    5015:13
ground-truthed (4)
    5015:4,5,8,17
group (2) 5070:12,14
groups (1) 5045:6
growing (1) 4944:3
grown (1) 4944:1
guess (27) 4896:24;
    4910:24;4911:14;
    4920:20;4937:4;
    4948:25;4971:11;
    4977:19;4989:23;
    4992:3,5;5014:12;
    5023:24;5036:6;
    5043:23;5057:12;
    5073:3;5077:19;
    5092:5,24;5095:17;
    5109:22;5128:1;
    5134:5;5140:13;
    5145:3;5147:19
Gun (3) 5020:9;
    5064:4;5106:2
guy (4) 4921:18;
    5023:8;5076:24;
    5077:9
guys (15) 4901:23;
    4963:25;4964:3;
    4966:7;5024:9,12;
    5049:21;5056:15;
    5057:2;5071:22;
    5082:15;5083:8;
    5100:22;5145:18,19
Guys' (1) 5003:5
guy's (2) 5082:21,22


H


habitat (1) 5018:9
habitation (3) 4993:20;
    4995:11,19
Hackenberg's (1)
    5038:15
Halchidhoma (1)
    5036:9
half (14) 4899:4;
    4906:6;4912:22;
    4934:21;4935:10,10,
    14,25;4947:11,12,14;


    4967:22;4972:24;
    5146:2
Hamilton (1) 4998:16
hand (2) 5111:11;
    5150:7
handed (4) 4910:7;
    5010:14;5117:2,13
handing (1) 4936:7
handle (1) 5057:21
handwritten (1)
    4956:22
hanging (2) 5094:5,7
happen (7) 4980:12;
    4995:24;5061:7;
    5062:24;5063:7;
    5104:3;5137:17
happened (11)
    4942:14;4963:22;
    4966:17;4989:25;
    5004:11,12,12;
    5041:22,24;5089:20;
    5129:22
happening (1) 5066:14
happens (5) 5046:22,
    22;5062:15;5118:9,16
happy (4) 4905:20;
    4926:23;4928:24;
    4979:16
hard (4) 4905:24;
    5024:15;5028:10;
    5054:4
harvested (4) 4957:7,9,
    11;4961:11
harvesting (1) 4960:12
hats (1) 4963:17
haul (5) 4912:6;
    4959:21;5041:14;
    5057:22,23
hauled (3) 4969:4,4,7
hauling (3) 4902:24;
    4986:17,21
Haury (3) 5037:9,12;
    5038:3
Hayden (48) 4907:4,4,
    11,14;4908:17;4912:2;
    4913:25;4914:11,18;
    4915:5,11,23;4916:14,
    25;4919:16,25;4920:2;
    4921:24;4922:2;
    4923:11;4941:20,21;
    4947:13;4981:16;
    4983:4,5,6,7,13;
    5109:19;5111:14,14,
    18,18,19;5112:2;
    5133:4;5134:4;
    5135:13,15,18;5139:5,
    9;5146:10;5147:14;
    5148:5,5,15
Hayden's (22) 4908:9,
    14;4910:23;4911:1,20;
    4912:1;4914:12;
    4917:2;4919:22,25;
    4941:17;4946:20;


    4947:7,7;4948:14;
    4982:13;4998:2;
    5067:22;5073:24;
    5074:11,25;5139:2
head (3) 4903:12;
    4905:22;5114:8
heading (2) 5032:24;
    5055:2
Headwaters (1)
    4923:17
hear (8) 4900:9;
    4940:16;4975:17;
    5003:16;5009:14,17;
    5024:11;5134:6
heard (18) 4895:13;
    4897:2,20;4902:6;
    4911:15;4914:20;
    4959:11;4991:19;
    5014:13;5015:11;
    5030:16;5037:4;
    5057:17;5089:9;
    5134:6;5141:4;
    5145:25;5151:13
hearing (6) 4891:2,4;
    4894:21;4916:24;
    4966:21;4993:11
hearings (4) 4895:13;
    5006:21;5028:19;
    5145:9
heated (1) 5146:22
heavy (3) 4902:7,8;
    4986:20
HEILMAN (24)
    5047:15,18;5048:2;
    5053:25;5054:1;
    5098:10,21;5100:22,
    25;5101:3,22;5102:2,8,
    12,15;5105:10;
    5106:25;5107:2;
    5110:23;5111:9;
    5112:20;5116:1;
    5135:12;5141:2
heinous (1) 4995:15
held (1) 5139:5
helicopter (1) 5086:15
Hellings (1) 4947:8
help (5) 4922:22;
    4979:25;5002:25;
    5020:11;5083:17
helpful (6) 4897:9,9;
    4953:11;4994:23;
    5067:18;5070:1
helping (1) 5071:23
helps (2) 5035:22;
    5080:11
Henness (4) 4891:10,
    11;4975:14,18
hidden (1) 5045:3
high (29) 4893:21;
    4895:18;4959:25;
    4962:25;4968:24;
    4971:20;5051:24;
    5054:25;5060:1;


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(11) G-Cultural - high







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    5062:6,14,20;5069:15;
    5074:9;5085:18,20,25;
    5086:7;5111:21;
    5112:8;5113:22,24;
    5114:5,16,20;5115:9;
    5137:14;5140:2;
    5149:4
higher (16) 4919:13;
    4933:13;5067:1,2,10;
    5074:19,20;5091:14;
    5105:14;5118:19;
    5125:11,11,13,18;
    5139:6;5149:2
high-flow (2) 4893:3;
    5079:7
highlighted (2) 5033:5;
    5035:20
highlights (1) 5030:12
highly (5) 4911:20;
    4913:6;4941:11;
    4981:24;5051:23
high-running (1) 5055:6
highs (1) 5061:22
hills (1) 4929:24
himself (2) 4915:24;
    5147:8
hired (3) 5050:6,21;
    5148:4
historian (7) 4956:11;
    4980:23;5009:9;
    5070:7,25;5071:15;
    5072:18
historians (6) 4897:7;
    4898:22;4980:18;
    4982:23;5070:13,16
historic (16) 4897:6;
    4904:8;4951:3;4953:2;
    4959:11;4973:10,16;
    4986:16;5004:24;
    5016:19;5051:9,19;
    5060:14;5068:15;
    5096:4;5128:13
historical (38) 4897:12;
    4907:5;4923:10;
    4927:20;4945:24;
    4951:7;4965:13;
    4966:17;4982:17,17;
    4985:8;4999:5;
    5002:11,15;5003:5,18,
    22;5006:13;5007:13;
    5011:9;5016:4,7,12,21;
    5017:6;5034:1;
    5048:10;5049:21;
    5068:2;5070:18,23;
    5071:3,4;5084:9;
    5088:17;5092:13;
    5093:9;5098:24
historically (1) 5016:13
history (16) 4922:7;
    4944:18;5003:25;
    5004:3,3,4;5006:6,8,9;
    5010:9;5043:25;
    5045:15;5070:8;


    5071:2;5087:17;
    5090:16
hit (1) 5026:14
hitting (2) 5052:17;
    5127:21
hmm (1) 4905:16
Hohokam (6) 5036:21,
    23;5037:1,6,8;5045:17
hold (3) 4915:14;
    5112:4;5135:20
holding (1) 5125:21
home (3) 4914:11;
    4961:24;5095:16
homemade (1) 4960:14
honest (2) 5076:24,25
Hood (26) 5047:23,24;
    5116:6,9,14,16,19;
    5120:20;5121:3,13;
    5122:9,13,16;5133:24;
    5134:3,12,19,24;
    5136:13,16,25;
    5149:18;5151:19,24;
    5152:9,13
Hoodoo (1) 4929:22
Hood's (1) 4958:9
Hoof (1) 4940:9
hope (4) 4970:23;
    5035:12;5074:17;
    5121:14
hoped (1) 5142:22
hopeful (1) 5148:17
hopefully (4) 4959:15,
    15;5050:19;5116:24
horizontal (3) 4933:23;
    4934:1;5091:2
horizontally (1) 5075:9
horse (1) 4899:1
Horseshoe (2) 4930:3,4
Horton (1) 4891:12
host (1) 5083:14
hour (7) 4971:20;
    5005:9,12;5026:25;
    5027:1;5146:2,2
Howard (3) 5054:5;
    5142:16,20
Huachuca (1) 5152:16
Huckleberry (5)
    4980:22,23;5071:16;
    5072:14,17
huge (2) 5017:15;
    5079:13
huh (1) 4913:3
human (4) 4993:20;
    4995:11,19;5006:14
hundred (12) 4942:18;
    4971:13,14,17;
    4972:18;4973:22;
    5017:25;5018:8,10,22;
    5068:17;5115:22
hunt (1) 4960:21
hunted (2) 5033:6;
    5035:1
hunter (1) 5001:2


hydrographs (2)
    5067:5,5
Hydrologic (1) 4953:19
hydrologist (2)
    4982:21;4983:6
Hydrology (8) 5008:18;
    5010:9;5016:8,22;
    5018:25;5022:22;
    5070:9;5100:16
Hypothetically (4)
    5060:10,11,12;5070:4


I


I-17 (1) 5142:13
idea (9) 4932:13;
    4947:18;4987:1;
    4997:11;5004:25;
    5041:16;5078:18;
    5090:4;5148:8
identified (6) 5011:18;
    5040:9;5046:18;
    5088:3,7;5118:8
identifies (1) 5008:22
identify (4) 4906:12,20;
    5132:9;5133:2
identifying (1) 5132:22
ie (1) 5105:13
ignore (1) 5107:21
II (3) 4928:4,9,22
ill (1) 4891:13
illustrating (1) 5078:14
imagine (2) 4905:7;
    4997:12
impact (1) 5054:25
impacted (2) 5003:20;
    5144:1
implies (1) 4997:9
imply (1) 4959:16
importance (1) 5067:17
important (9) 4895:4,
    12;4907:21;4932:12;
    4956:1;5006:13;
    5029:23;5067:15;
    5081:25
imposed (1) 5006:15
impression (2)
    4959:16;5004:23
Inc (1) 5008:19
inches (4) 4902:5;
    5029:18,21;5030:10
incidents (1) 5007:17
include (9) 4915:19;
    4940:7;4982:16,18;
    5002:4;5057:9;
    5070:13;5123:3;
    5124:3
included (8) 4895:1;
    5022:13;5071:9;
    5081:16;5115:14;
    5122:19,23;5147:8
includes (1) 5105:18
including (8) 4915:16;


    4916:5;4932:17;
    4951:16;4952:19;
    4974:11,11;5023:25
inclusion (2) 5022:12;
    5103:12
incongruous (1) 4991:8
inconsistent (1)
    5016:23
incorrect (5) 4946:23;
    5023:17;5081:13;
    5102:23;5110:14
incorrectly (1) 5114:8
indented (1) 5142:6
indestructible (1)
    5058:5
Index (3) 4959:24;
    5101:18;5113:6
Indian (4) 4929:23;
    4930:14;4975:25;
    5100:6
Indians (1) 5038:19
indicate (6) 4962:2,4;
    4995:14,14;5079:2;
    5120:16
indicated (1) 4980:2
indicates (1) 5074:6
indicating (2) 4965:17;
    4996:8
indications (1) 5090:19
indicative (2) 5075:7;
    5130:15
indicator (2) 4937:20;
    5132:3
indicators (4) 5089:12;
    5090:17;5093:21;
    5094:2
individual (3) 4981:18;
    4984:13;5133:10
individuals (2) 4994:16;
    5040:8
infer (5) 4994:4,8,16;
    4995:5,8
inference (3) 4983:12;
    4996:4,25
inferences (2) 4988:9;
    4996:2
infiltration (1) 4949:18
inflatable (9) 4928:3,10,
    12,17;5053:7,10,11,11,
    12
inflated (1) 5053:9
inflater (1) 4959:24
inflating (1) 4963:11
inflation (2) 4963:1,11
inform (1) 5003:3
information (41)
    4892:5;4897:8;
    4898:22;4906:19,24;
    4914:1;4916:15;
    4925:5;4926:24;
    4928:17;4942:11;
    4943:18;4957:2;
    4959:4;4971:2;4978:5;


    4981:16;4988:4;
    4992:21,24;4995:3;
    4996:1;4999:15;
    5000:10;5004:14;
    5014:17;5024:23;
    5040:19;5042:1,9;
    5071:5;5100:9;
    5107:22;5111:17;
    5147:5,7,9,12,15,22;
    5148:1
Ingalls (4) 4944:22,22,
    23;4953:1
inhabitants (1) 5045:6
Initial (3) 4923:15;
    5023:25;5043:24
injured (1) 5056:19
injury (1) 5055:17
input (1) 5065:23
inset (1) 4936:15
insider (1) 5049:8
installing (1) 5013:17
instance (3) 4946:9,18;
    4949:9
instances (3) 5002:24;
    5003:1;5136:10
instead (6) 4929:12;
    4990:20;4992:8;
    5052:17;5114:13,22
intended (10) 4960:16,
    17;4961:4;4963:25;
    4993:6,15;4994:16,22;
    4997:8;5092:16
intending (1) 4961:8
intent (1) 5012:6
intention (2) 4989:7;
    4991:12
interesting (2) 5066:3;
    5079:11
interject (1) 5127:20
interpret (4) 4981:9;
    5004:4,14;5006:13
interpretation (2)
    5038:21;5068:1
interpreted (3) 4993:20;
    5037:16;5040:6
interrupt (1) 4973:14
interrupting (1) 4924:13
intersect (1) 5043:4
interval (1) 4893:23
into (36) 4897:20;
    4914:15;4918:20;
    4919:23;4929:9,24;
    4932:18;4949:10,15,
    15;4958:23;4963:16;
    4968:21;4976:5;
    4987:4;4989:7;
    4990:13,18;4991:13;
    4998:2,4;5002:2;
    5010:10;5018:17;
    5050:18;5052:3,11,15,
    16;5054:6,11,14;
    5120:19,23;5136:6;
    5142:13


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(12) higher - into







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


inundated (1) 5096:8
invasion (1) 5093:14
invert (1) 4893:5
investigation (1)
    5107:21
involved (4) 4898:15;
    4981:18;5042:7;
    5077:7
involves (1) 5055:6
irrigated (5) 4943:22;
    4945:12,21;4946:12,13
irrigation (5) 4943:11;
    4945:2,17;4954:15;
    5054:7
issue (7) 4918:12;
    4985:22;5002:6;
    5097:4;5128:13;
    5135:4;5152:16
issues (2) 5081:5;
    5097:21
item (1) 4938:21
items (2) 4912:4;
    4915:15


J


James (4) 4916:8;
    4941:3;4957:25;
    4959:6
January (2) 5073:24;
    5100:4
JE (1) 5008:18
Jeff (1) 5142:11
Jerry (3) 5098:23;
    5099:3,5
JK (1) 5000:24
job (1) 4893:15
Jody (2) 5005:20;
    5102:13
Joe (6) 4899:25;
    4907:6;4908:21;
    4939:1,8,20
join (1) 4970:17
joined (1) 4966:4
joins (1) 4949:11
jolly (1) 5040:2
Jon (13) 4891:24;
    4892:12;4899:16;
    4925:18;4926:8;
    4939:11,20;4977:8;
    5024:14;5098:19;
    5136:24;5149:13;
    5151:12
journals (1) 5102:20
Judge (4) 4915:5;
    4984:8;5135:15;
    5151:21
July (2) 4915:3;
    5150:11
jumped (2) 5022:17;
    5054:8
junction (4) 4950:10,21,
    21;4951:22


June (8) 4907:2;
    4914:10;4918:3;
    4965:17,18;5150:4;
    5151:13,15
juniper (1) 5149:2
justification (1) 5037:23


K


kayak (7) 5051:22;
    5053:10;5054:4,21;
    5055:6;5141:11,11
kayakers (1) 5057:14
kayaking (2) 5055:2;
    5143:2
kayaks (4) 5053:11;
    5058:6,21,25
keep (2) 5081:25;
    5082:15
kept (1) 5134:14
key (4) 4937:1,10;
    4944:18;5043:25
kick (1) 5083:14
kid (1) 4913:8
kids (1) 4927:3
killed (2) 4963:19;
    5001:20
killing (1) 5101:21
kind (43) 4898:25;
    4904:16,25;4910:5;
    4913:22;4917:18;
    4947:18;4964:7;
    4971:11;4974:4;
    4980:1;4994:18;
    4995:3,12;5012:12;
    5030:11;5044:12;
    5049:8,15;5052:5,18;
    5053:8;5054:22;
    5057:3;5063:16;
    5065:17;5066:1;
    5067:23;5068:12;
    5069:7;5073:6;
    5083:20;5084:23;
    5090:25;5093:4;
    5102:8;5103:23;
    5109:13;5113:17;
    5127:21;5143:5;
    5147:17;5148:7
kinds (3) 4902:24;
    5012:8;5053:3
Kino (2) 4897:5,19
Klepper (1) 5141:9
knee (1) 4912:22
knew (4) 4983:5,8,9;
    5099:24
Knight (3) 5099:3,5,6
knowledge (2) 5049:9;
    5136:2
known (3) 5037:22;
    5039:3;5055:4
knows (1) 5098:16
Kolb (2) 5059:8,15
KOLSRUD (1) 4909:18


L


label (1) 5060:21
labeled (7) 4938:21;
    5003:5;5069:16;
    5117:9,22;5118:1,22
lack (2) 4993:14;
    5134:13
lacks (2) 4892:25;
    5033:18
ladies (1) 4900:21
lake (3) 4930:4;5054:9;
    5086:18
Land (14) 4897:6;
    4909:7;4945:12;
    4946:16;4953:16;
    5008:2,7;5041:14;
    5068:8;5096:18;
    5100:9,11;5111:12;
    5129:5
language (5) 4912:24;
    4990:23,23;5018:17,18
large (9) 4893:25;
    4901:16;4902:7,15,20,
    22;4961:18,21;4962:3
larger (1) 4968:11
last (32) 4901:8;
    4907:3;4912:20;
    4913:1,4,13;4929:10;
    4940:21;4941:12;
    4989:5;4991:11;
    4993:22;4994:4;
    5003:13;5005:24;
    5035:15;5038:10;
    5042:22;5043:19,25;
    5044:2,5,8,22;5063:22;
    5065:16;5081:7;
    5095:12;5097:6;
    5120:22;5121:17;
    5152:9
late (1) 5100:5
later (5) 4903:18,18,20;
    4962:11;5121:1
latest (2) 5006:21;
    5053:17
launch (1) 4994:22
launching (1) 5055:6
law (4) 4977:23;
    5087:25;5150:14,15
layperson (1) 4983:10
lead (1) 4961:8
learn (2) 5012:23;
    5059:22
learned (4) 4928:5;
    4985:13;4986:5;
    5147:21
least (19) 4900:23;
    4928:11;4942:21;
    4943:12;4950:17;
    4967:21;4969:7,14;
    5000:16;5030:9;
    5065:6;5074:8;


    5084:20,21;5095:13;
    5129:25;5136:9;
    5137:24;5142:22
leave (2) 5038:13;
    5043:8
led (1) 5082:9
left (22) 4892:13;
    4914:11;4920:3,7;
    4930:9;4939:23;
    4947:6;5005:4;
    5025:17;5036:7;
    5076:16;5092:22,24,
    25;5093:3;5095:15,16,
    25,25;5106:2;5111:1;
    5119:10
left-hand (1) 4936:15
legal (3) 4901:15,20,22
legitimate (1) 5071:6
length (9) 4901:5,12,
    14;4923:25;4973:6;
    5010:25;5079:4;
    5085:11;5145:20
lengthy (1) 5036:1
less (27) 4895:16,23,
    24;4919:13;4932:19;
    4957:4;4962:3;
    4971:20;5029:17,18,
    21;5052:14;5065:1,4,
    19;5068:5;5079:3;
    5082:10;5086:8;
    5091:25;5094:7,19;
    5096:1;5124:2;
    5130:18;5146:7,8
lessons (1) 4984:5
Letter (1) 4915:3
level (3) 4898:1;
    4933:2;5065:23
lie (1) 5055:12
lifestyle (1) 4951:12
light (2) 5004:4;
    5148:14
lighter (1) 5035:20
likelihood (1) 4895:25
likely (6) 4941:11,12;
    4951:8;4995:17;
    5105:13;5106:18
Likewise (1) 5116:21
limit (5) 4902:17;
    5061:20;5107:16;
    5115:1,3
limited (2) 4959:7;
    5007:7
limiting (7) 5069:8;
    5078:23;5079:1;
    5084:23;5107:20;
    5130:15,16
limits (1) 4893:5
line (41) 4907:3;
    4933:24,24;4934:5,6,7,
    8,8;4935:11,12,14;
    4982:11;4986:19,24;
    4987:6,18,21;4991:11;
    4998:3,11;5022:3;


    5069:16;5072:25;
    5076:13;5090:24,25;
    5091:1,5,8;5102:4;
    5117:9,22;5118:8,12,
    13;5119:2,21;5123:9;
    5144:17,19;5145:5
lines (8) 4933:23,25;
    4934:1,9;4965:16;
    5091:2;5106:5;5119:2
lining (1) 5146:5
lion (2) 5001:2,5
lions (1) 5001:4
list (5) 4895:19;5084:6;
    5139:20,23;5140:3
listed (11) 4953:25;
    4954:2;5009:23;
    5010:1;5022:21;
    5048:10;5074:2;
    5084:7;5088:11;
    5110:14,18
listened (1) 4964:7
listening (2) 4906:21;
    4938:19
listing (1) 5010:15
lists (4) 4944:19;
    4953:20,21,22
literature (1) 4916:5
little (49) 4897:2,4;
    4898:18;4899:2;
    4906:19;4912:7;
    4934:25;4950:15;
    4966:13;4984:2;
    4993:16,17;4997:14;
    5018:24;5019:2;
    5024:16;5027:23;
    5030:6,22;5035:21;
    5043:9;5044:21;
    5051:15;5052:1;
    5065:3,19;5066:1;
    5068:13;5069:1;
    5079:14,15;5086:8,9;
    5093:12,15;5096:1,5;
    5110:24;5111:3,13;
    5115:5;5118:19,19;
    5125:13,22;5130:7;
    5146:22;5147:19;
    5149:2
Littlefield (5) 4965:14;
    5003:9;5110:20;
    5147:8,25
Littlefield's (3) 5072:4;
    5110:13;5147:13
lived (1) 5037:7
lives (2) 5099:11;
    5129:15
living (1) 4897:24
LLC (1) 5121:5
load (9) 4901:11;
    4947:2;5010:24;
    5011:1;5057:25;
    5059:9;5086:2,4;
    5146:3
loaded (17) 4902:5;


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(13) inundated - loaded







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    4973:6;5085:19,20,23,
    24;5086:1,4;5139:21,
    25;5140:4,7,7,9,12,18;
    5146:3
Loading (1) 5086:7
loads (1) 4899:7
loaf (1) 4932:20
local (1) 4981:11
located (4) 4938:9;
    4949:2;5074:24;
    5128:19
location (10) 4903:25;
    4918:13;4931:7;
    4949:1,16;4950:25;
    5034:21;5074:15;
    5079:2;5088:24
lodge (3) 4915:11;
    5112:2;5135:18
Log (13) 4923:11;
    4984:3,10,21,25;
    4986:6;5111:21;
    5112:7;5136:1,10;
    5138:23;5139:4;
    5148:17
Logan (57) 4906:14,17;
    4907:2;4908:4,11,18;
    4911:21;4912:2,19,21,
    25;4913:2,9,18,18;
    4916:3,4,7,8,11,13,14,
    17,19;4917:1,12,16,20,
    24;4921:12,14;
    4940:19,24,24;4941:1,
    3,4,5,13;4981:19,23,
    25;4997:15;5000:13;
    5012:11;5046:14;
    5108:21;5109:5;
    5110:10;5111:15;
    5115:4,6;5133:5,10;
    5145:8,10;5148:1
Logan's (1) 5112:23
log-floating (1) 5111:20
logging (3) 4920:20;
    5148:10,24
logs (14) 4908:9;
    4912:5;4915:11,16,22;
    4986:13;5055:12;
    5112:2,8;5135:13,18;
    5139:9;5148:10,16
long (20) 4899:3;
    4907:23;4927:17;
    4945:16;4949:10;
    4958:9;4974:1;5000:4;
    5024:15;5038:18;
    5071:14;5075:17;
    5077:8,11;5094:10,21;
    5116:7;5125:21;
    5145:14;5146:6
longer (5) 4892:1;
    4902:15,21;4990:9;
    5124:13
longest (1) 5115:20
Long-Term (7)
    5060:22;5117:23;


    5118:1,2;5119:11;
    5120:6,15
look (64) 4904:10;
    4905:3,4,18;4907:21,
    24;4908:16;4911:10;
    4913:24;4914:3;
    4919:17;4922:19;
    4928:24;4945:7;
    4947:17;4952:25;
    4953:13;4955:25;
    4958:21;4959:1;
    4971:9;4981:21;
    4987:5;4988:8;4989:2,
    18;4991:11,18;4998:1;
    5004:21;5014:21;
    5018:3;5021:1;5022:6,
    7;5027:24;5028:25;
    5030:22;5033:14;
    5034:3;5049:13;
    5055:7;5058:11,18,23;
    5059:7;5072:21;
    5075:4;5081:14;
    5082:24;5083:19,20;
    5084:11,13;5092:21;
    5098:25;5106:9;
    5118:25;5125:24;
    5126:2,5;5131:15;
    5143:8;5148:22
looked (13) 4896:18;
    4897:21;4898:20;
    4899:7;4910:25;
    4937:17;4948:11;
    5014:25;5016:2;
    5077:23;5132:15,16;
    5145:25
looking (41) 4896:13;
    4906:22;4911:8;
    4915:5,15;4940:17;
    4974:9;4976:7;
    4982:19;5001:7;
    5010:21;5012:19;
    5021:4,6,7;5026:17;
    5046:22;5049:7;
    5050:12;5070:18,20,
    21,22;5076:16;5090:9,
    19;5092:23;5093:2,5;
    5095:13,24;5101:5;
    5109:11;5110:3,5;
    5116:23;5126:5,16;
    5132:17;5135:15;
    5146:1
looks (15) 4899:1;
    4936:16;4952:4;
    4970:5;4982:19;
    5000:8;5012:24;
    5018:6;5058:12,17,19;
    5059:25;5096:5,6;
    5126:9
Los (1) 5037:18
losing (1) 5020:10
lost (3) 4904:16;
    5032:11;5055:2
lot (28) 4904:23;


    4941:24;4962:3;
    4967:25;4969:11;
    4979:4;5026:20,20,23;
    5038:11;5043:7;
    5059:3,17,18;5065:22;
    5066:16;5070:7,17;
    5073:1;5089:6,8;
    5091:18;5093:18;
    5095:18,20;5115:6;
    5145:16,18
lots (1) 5016:11
loud (1) 4910:19
loved (2) 5068:14;
    5101:2
loves (1) 5098:8
low (46) 4919:12;
    4931:11,12,13,14,16,
    19;4950:1,2,2,5;
    4951:10,12,15,16,21,
    24,25;4952:2,8,9,12,
    14,16,19,24;4953:3;
    4954:9;4971:19;
    5030:19;5037:17;
    5060:1;5062:10;
    5067:25;5074:5,9;
    5080:15;5082:25;
    5083:1;5084:7,9,17;
    5103:22;5109:12,23;
    5140:7
Low-Draft (1) 5139:23
Lower (31) 4897:16;
    4930:11;4936:15;
    4951:15;4953:4;
    4963:12,13;4966:13;
    4967:20;4998:22;
    5008:10;5025:17;
    5034:11,24;5035:3;
    5046:19;5061:20;
    5067:4,5;5078:25;
    5079:2,9;5080:16;
    5086:22;5095:24;
    5103:21;5115:1;
    5118:19;5132:20,21;
    5148:16
lowest (7) 4931:20,22;
    5078:22,24,25;5086:6;
    5126:23
low-flow (1) 4893:5
lumber (4) 4912:5;
    4914:15;4984:2,25
lump (1) 5098:18
lumping (1) 4897:20
lunch (3) 5005:7,13;
    5006:12


M


Madonna (1) 4913:15
Magirl (2) 4895:8;
    4896:1
magnitude (3) 4893:1;
    4971:12;5113:17
mail (1) 5050:15


main (7) 4893:8,16;
    4951:18;5052:3;
    5079:18;5094:5;
    5143:4
main-flow (3) 4893:6,
    20,22
major (1) 4985:12
makes (4) 4934:25;
    5052:9;5082:10;
    5101:1
making (9) 4960:19;
    4993:11;5036:14;
    5038:20;5041:18;
    5043:19;5085:4;
    5090:9;5138:14
man (1) 5102:4
maneuverable (4)
    4901:6;5086:8;
    5139:23;5140:3
manmade (1) 5060:5
manner (1) 4983:11
many (21) 4928:21;
    4930:1;4932:16;
    4946:12;4958:23;
    4961:11;4976:21;
    4979:20,22;5010:14;
    5012:7;5068:7;
    5099:10,10;5103:13;
    5106:23;5110:13,15;
    5115:14,17;5129:15
map (14) 4897:4;
    4905:3,19;4936:17,20,
    21;4937:7,12,22;
    4938:6,10;4940:3;
    4942:16;5106:9
maps (10) 4904:8,9;
    4936:7,8,9;4940:17;
    4950:4;4952:25;
    4953:2;5108:3
March (1) 5067:8
Maricopa (12) 4903:11,
    15,18;4904:6;4968:21;
    5033:5;5034:25;
    5036:9;5037:3;
    5040:23,25;5043:2
Maricopas (7) 5031:10;
    5034:20;5040:11;
    5041:3;5042:7,21;
    5046:5
mark (6) 4923:13;
    4925:16;5062:20;
    5102:5;5114:21;
    5127:2
marked (2) 5035:12;
    5147:1
marker (2) 5021:5;
    5146:23
market (4) 4945:20,22;
    4963:14,16
married (1) 4912:20
Mary (1) 5084:14
match (3) 5022:4;
    5092:20;5095:16


material (1) 4969:4
materials (8) 4893:24;
    4946:1;4982:10;
    5031:20;5043:18;
    5046:23;5051:23;
    5119:9
math (4) 4959:23;
    5113:14;5114:6,7
maths (1) 5113:18
Matt (1) 4891:17
Matted (1) 5037:19
matter (4) 4895:17;
    4924:23;5003:22;
    5083:1
maximum (11)
    4901:12;4902:1,2;
    4972:8,16;4974:9,24;
    5075:5,7,11;5132:9
may (48) 4893:13;
    4896:8,8;4900:1;
    4912:21;4938:23;
    4941:6,7;4950:16;
    4955:10;4973:14;
    4974:4,4;4979:6;
    4981:11;4999:9;
    5004:20,20;5017:20;
    5020:20,20,20,21;
    5030:9,24;5034:2;
    5038:10,10;5040:7;
    5042:23,24;5043:15,
    15;5065:17;5077:9,14;
    5079:2,3;5085:2;
    5105:25;5110:17,20;
    5121:5,24,25;5127:15;
    5150:4,10
maybe (29) 4895:8;
    4899:4;4922:22;
    4951:16;4971:19,20;
    4997:20;5001:4;
    5005:5;5027:2;
    5028:16;5029:18;
    5033:18;5038:1;
    5051:4;5063:9;
    5065:11,12;5076:14;
    5094:24;5100:4;
    5110:11;5111:1;
    5127:10;5128:2;
    5137:13,14;5146:2;
    5148:19
McDowell (4) 4914:17;
    4915:4;4946:1,6
McGinnis (3) 4965:15;
    5079:22;5098:16
mean (89) 4896:9,10,
    15,24;4905:15;
    4928:15;4934:6,18,20,
    22;4955:22;4956:23,
    24,25;4960:24;
    4962:22;4966:5;
    4974:16;4977:16;
    4978:12;4981:9;
    4987:21,22;4989:23;
    4992:6;5000:3;


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(14) Loading - mean







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    5003:15;5006:5;
    5007:12;5008:16,17;
    5009:14;5010:9,18;
    5011:17;5016:3;
    5018:4;5019:4,19,22;
    5020:18;5021:23;
    5024:25;5025:19;
    5027:13,21,23,25;
    5028:1,25;5030:5;
    5032:13;5035:3,4;
    5037:1;5038:5,22;
    5039:21,24;5040:3,14;
    5041:8,21;5042:12,16;
    5043:10;5044:21;
    5045:1,2;5049:5;
    5056:17;5058:11,23;
    5066:25;5070:8;
    5080:18;5081:18;
    5085:12;5087:5;
    5091:11,21;5092:8,15;
    5093:7;5097:11;
    5104:22;5112:15;
    5130:9,11
meaning (1) 5012:5
meaningful (3) 5000:1,
    5;5108:2
means (4) 4912:22;
    4943:5;5033:16;
    5085:6
meant (9) 4906:2;
    4924:5;4983:25;
    4990:18;5065:6;
    5083:10,22;5085:2;
    5096:10
measure (1) 5037:16
measured (2) 4931:24;
    5131:22
measurement (1)
    4901:16
measurements (1)
    5068:17
median (80) 4896:9,14,
    14,15,19;4933:4;
    4934:7,8,11,16,22;
    4935:2,3,3,5,7;4966:5;
    5019:5,11,11,14,21;
    5020:14,17,23;5021:1;
    5022:6,8,17;5023:6,15,
    20,21;5025:5;5030:4,
    5;5060:22;5063:17,23;
    5064:6,7,12,13,13,18;
    5066:17,25;5079:7;
    5080:22,25;5081:9,14,
    20,21;5082:13;
    5090:23;5091:5,8,13,
    18;5101:11,15,17,19;
    5102:21;5108:18;
    5109:7;5110:3,5;
    5117:23;5118:1,2,4,8,
    12,18,22;5123:10;
    5124:1;5125:1
medians (4) 4896:17;
    4934:25;5064:14;


    5081:17
medium (1) 4894:1
meet (1) 5056:15
Mehnert (13) 4891:7,8,
    10,12,16;4908:21,25;
    4909:5;4910:7;
    5120:24;5121:2,3,9
melt (1) 5109:7
melting (2) 4911:24;
    4982:11
member (2) 4941:19;
    5008:23
Members (2) 4900:20;
    5072:1
memory (1) 5001:17
men (12) 4915:4;
    4920:3;4989:6,16;
    4990:2,5,24;4991:11,
    15;4992:2;5040:2;
    5135:14
mention (8) 4975:22;
    4991:15,25;5003:8;
    5039:12,18;5046:5;
    5065:6
mentioned (8) 4984:5;
    4986:7,8;5001:15,24;
    5006:12;5036:16;
    5043:7
mentored (1) 5057:13
Merten (1) 5142:11
Mescal (1) 4929:22
mesquite (2) 5033:7;
    5035:2
met (6) 4992:20,24;
    4993:5;5035:15;
    5043:20;5142:11
meters (5) 4893:4,4,21,
    22;4894:1
method (1) 4896:23
methodology (1)
    5103:1
Mexicans (1) 4914:13
Mexico (1) 5001:19
microphone (2)
    4900:10;5150:7
mid (2) 5095:22,22
middle (3) 5020:14;
    5151:20,23
midst (1) 5151:21
might (24) 4892:24;
    4901:1;4912:14;
    4958:21,24;4960:11;
    4986:10;5005:3;
    5030:22,25;5048:21,
    24;5051:1,17;5065:12;
    5089:13;5090:20;
    5094:2;5098:4;
    5102:13;5106:8;
    5128:3;5144:17;
    5145:1
mike (1) 5024:16
mile (7) 4967:22;
    4972:24;4973:5,11;


    5000:4,8;5028:15
miles (11) 4915:7;
    4946:21;4947:11,12,
    14;4993:4,7;4998:22;
    5000:3,4;5105:16
military (1) 4946:6
Mill (8) 4947:7,8,13,15;
    4948:25;4949:14;
    4998:12,13
million (2) 4943:15,19
mind (9) 4900:23;
    4902:12;4916:22;
    4968:6;4970:24;
    5048:19;5052:4;
    5075:2;5149:8
mine (4) 4938:24;
    4973:4;5096:21;
    5103:6
Miner (1) 4914:20
mineral (1) 4932:5
Minerals (1) 5116:16
mines (1) 4946:5
minimum (3) 4954:10,
    12;5018:9
minor (2) 5007:23;
    5009:23
minutes (10) 4892:2;
    4900:2,4;4939:4;
    4954:21;4970:7;
    4971:20;5005:6;
    5047:17;5111:4
mis (1) 4932:9
miserable (1) 4997:12
misheard (1) 4993:10
misread (1) 4991:1
misreading (1) 4990:25
miss (1) 5105:14
missed (2) 5105:17;
    5123:1
missing (2) 4912:22;
    5069:19
missions (2) 4898:4,7
misunderstand (1)
    5134:11
mitigate (1) 5065:18
mixed (1) 4921:17
mixing (2) 5082:5,8
models (1) 5013:9
Moderate (1) 5140:8
Modern (22) 5011:16;
    5012:22,23;5013:2;
    5043:10;5051:7,8,11;
    5052:5;5058:19;
    5059:23;5060:7,8,14;
    5089:25;5090:16;
    5092:3,14;5093:7,11;
    5095:19;5103:18
modernize (1) 5113:8
moment (4) 4903:13;
    4926:20;4965:14;
    5126:11
moments (1) 5023:11
Monday (4) 5060:17;


    5150:4,10,11
money (8) 4960:12,19;
    4964:3;5068:13,14;
    5138:15,17,20
Montana (2) 5085:1,6
month (4) 4965:18,19;
    5061:18;5110:9
monthly (2) 4954:10,12
months (2) 4928:22;
    5110:14
moot (1) 5103:23
more (124) 4895:15;
    4899:17;4906:19;
    4913:12;4914:22;
    4919:12,13;4924:8;
    4925:6;4929:10;
    4932:19;4933:12,13;
    4934:25;4941:11,22;
    4950:2,5;4954:23;
    4955:14;4957:3;
    4967:25;4969:11,15,
    17;4972:10;4973:11;
    4993:16,17;4995:17;
    5003:25;5014:15;
    5026:20,20;5030:6,8;
    5037:1;5040:24;
    5042:25;5043:1;
    5045:16;5052:2,7;
    5054:18;5055:2,10;
    5057:13;5060:6,6;
    5062:12;5067:4,6,12;
    5068:13,14;5069:8,9;
    5071:1,21;5073:6;
    5075:7;5078:25;
    5079:21;5080:7,9,11;
    5082:9,10;5083:21;
    5086:8,9;5091:12,12,
    16,18,20,20,21,24;
    5092:3,7,9,11,14,21;
    5093:5,13,15,18;
    5095:11,18,20,21,24;
    5100:6;5101:19;
    5106:23;5110:24,25;
    5111:10;5114:18;
    5125:11,19;5126:13,
    19,25;5127:4,10,18;
    5128:12,12;5129:7;
    5130:15,16;5132:3,8,
    25;5133:1;5140:18,20,
    25;5141:1,1;5149:19
morning (16) 4891:1,
    23,24,25;4915:6;
    4976:3,4,6;5032:3;
    5099:18;5100:6;
    5113:13;5135:16;
    5142:7,11;5151:8
Mosquito (2) 4898:13;
    5099:19
most (17) 4896:16;
    4898:24;4899:2;
    4902:5;4919:11;
    4949:21;4997:19;
    5066:21;5070:25;


    5071:1;5086:20,24;
    5093:4;5099:11;
    5128:19;5129:12;
    5131:6
mostly (1) 5099:17
motivations (1) 5108:12
mountain (11) 4912:7;
    4918:10;4920:21;
    5092:18;5094:17,22;
    5095:1;5096:24;
    5097:2;5141:16,16
mountains (6) 4897:25;
    4917:12,16;4919:19;
    4920:15;5142:13
mouth (1) 4996:20
move (9) 4981:14;
    5024:16;5052:19;
    5073:23;5075:3;
    5102:3,6;5118:14;
    5128:9
moved (1) 5067:7
moving (8) 5029:15;
    5057:11;5067:12;
    5077:16;5084:5;
    5090:22;5112:21;
    5134:14
much (20) 4901:5;
    4932:20;4945:9,12;
    4963:19;4971:22;
    4972:11;4974:3;
    4990:9;4993:12;
    4998:20;5005:3;
    5013:11;5030:19;
    5046:3;5052:12;
    5116:2;5144:18,20,25
Muertos (1) 5037:18
Mule (1) 4940:8
multiple (4) 4968:9;
    5046:12,13;5088:11
multiplying (1) 5138:7
MURPHY (35)
    4939:24;4970:5;
    4975:24,24;4976:2,17,
    20;4977:4,9,14;
    4978:2;4979:19;
    5005:2,5,8,15,17,23;
    5024:19;5025:19,24;
    5026:1;5028:22,24;
    5032:8,21;5047:2,4,11;
    5068:21;5113:13;
    5135:12;5136:6;
    5146:16;5152:19
Mussetter (18)
    4892:15;4893:12;
    4898:12,19,23;
    4899:13;5066:19;
    5074:13;5080:2;
    5088:4,7,14;5099:20;
    5102:22;5103:9;
    5108:1,6;5115:12
Mussetter-High (1)
    5069:17
Mussetter's (3) 4894:7;


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(15) meaning - Mussetter's







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    5069:6;5074:10
must (6) 4916:23;
    4957:7;5000:1;
    5032:17;5085:7;
    5133:21
muttered (1) 5142:16
myself (4) 4902:18;
    4972:6,25;5014:22


N


Nah (1) 5096:3
name (23) 4913:1,4,5,
    7,9,9,13,13,15;
    4930:10;4932:3;
    4940:21;4941:12,13;
    4970:16;4981:19;
    5008:11,13;5009:11,
    15;5011:22;5017:24;
    5038:4
named (6) 4911:21;
    4917:16;4981:24;
    5046:14;5098:23;
    5106:11
nameless (1) 5055:11
names (1) 5040:16
narrative (4) 5042:11;
    5100:12,13;5107:3
narrow (1) 4932:22
Nate (1) 5142:12
Native (16) 4892:6;
    5031:4,7;5040:14;
    5042:3;5044:1,3,13;
    5045:7,15,18,25;
    5046:3,10;5047:7;
    5087:23
natives (2) 5001:20;
    5037:22
natural (16) 4893:23;
    4987:10,20,25;5014:4;
    5015:16,25;5025:1;
    5027:15,18;5086:22;
    5087:2;5089:11,18;
    5104:6;5128:21
nature (4) 5060:2;
    5128:11;5140:13;
    5147:23
navigability (28)
    4894:23;4895:16;
    4896:4,8;4897:9;
    4915:16;4966:24;
    4967:20;4988:10;
    4996:3;5006:18,24;
    5007:8;5009:22;
    5010:2,6,10,13;
    5055:23;5056:1,10;
    5059:1;5067:14;
    5085:5;5096:18;
    5097:20;5098:25;
    5099:17
Navigable (32) 4891:3;
    4898:5;4967:2;4984:9;
    4985:1,5,9;5002:16;


    5007:18;5057:10;
    5079:21;5080:1;
    5126:14,19;5127:1,4,
    11;5128:15,20;5129:6,
    14,24;5133:15,18;
    5134:7,8,9,10,22;
    5143:14;5144:3,5
navigate (1) 4993:7
navigated (7) 4908:10;
    4927:24;4986:4;
    4994:5,9;5000:8;
    5137:7
navigating (2) 4928:5;
    4933:10
navigation (8) 4932:24;
    4994:12;4996:15;
    4999:25;5037:22;
    5084:6;5107:17;
    5130:16
near (20) 4912:8;
    4915:8;4948:14,24;
    4968:16;5013:19;
    5020:8,9;5027:3;
    5040:25;5057:8;
    5064:3;5088:15;
    5115:20;5120:2,3,13,
    14;5123:20;5125:12
nearby (1) 4894:3
nearly (4) 4893:1;
    5058:5;5103:11;
    5142:19
near-riffle (2) 5069:8;
    5130:6
necessarily (4) 4895:5;
    4902:18;5035:4;
    5060:9
necessary (3) 4975:6,9;
    5150:21
need (20) 4900:10;
    4901:2;4905:18;
    4913:8;4925:5;
    4943:16,20;4950:14;
    5001:17;5004:21;
    5017:15;5035:17;
    5060:13;5074:7;
    5100:22;5133:7;
    5149:6;5151:6;
    5152:25;5153:1
needed (7) 4894:18;
    4962:16;4974:12;
    5018:11;5051:2;
    5109:13;5142:18
Needless (1) 5037:23
needs (1) 4979:18
negate (1) 4981:7
negative (1) 5065:17
Neither (1) 4984:22
nets (3) 5033:7;
    5034:14;5035:2
New (26) 4907:1;
    4957:16;4981:14,16,
    18;4992:15;4996:6;
    4997:3,9,13;5023:7;


    5024:20;5046:21;
    5100:8;5108:9,13;
    5111:17;5138:19;
    5145:9;5146:20;
    5147:5,7,12,21;5148:1;
    5152:19
Newell (4) 4902:19;
    5012:5;5086:12,14
newer (1) 5073:21
news (3) 4981:7;
    5011:19;5148:13
newspaper (27)
    4912:4;4913:11;
    4940:23;4941:2,3,5;
    4942:8;4954:24;
    4955:5,13;4956:7,13;
    4958:19;4961:2;
    4969:18;4982:23;
    4986:25;4988:7,15;
    4990:12;4991:5;
    4992:16,19,23;
    5053:21;5113:6;
    5141:20
newspapers (2)
    4940:22;5073:7
next (9) 4915:10;
    4937:19;4948:13;
    4970:3;4982:11;
    4996:6;5076:12;
    5096:13;5147:2
night (2) 5054:8;
    5120:22
nine (1) 5136:10
ninth (1) 4973:3
NOBLE (81) 4891:1,14,
    15,18;4899:22;4900:3,
    7,14;4909:9,12,20;
    4910:3,5;4925:7,10,13,
    17,21;4926:3,8,15;
    4938:25;4939:3,8,11,
    14;4970:3,6,10,13;
    4975:14,18,21;5005:2,
    7,9,15,18,20,22;
    5024:14,18;5032:5;
    5047:2,13,16,22;
    5098:8,18;5100:23;
    5101:1,21,23;5102:5,
    10;5106:23;5111:2,7;
    5116:4,9,12;5133:24;
    5134:5,17;5136:18;
    5149:11,15,21;5150:6,
    18,23,25;5151:2,6,10,
    23;5152:5,11,17,22;
    5153:1
Nobody (1) 5122:11
nondepleted (2)
    5003:19;5004:8
nondrought (1) 5063:5
none (7) 4895:16;
    4951:20;5044:15;
    5045:20;5056:4;
    5073:21;5123:8
nonflood (1) 5114:24


nonflood/nondrought (1)
    5114:25
nonhydrologists (1)
    4982:24
nonnavigable (7)
    4895:23;4898:8;
    4986:7;5007:5;5135:8,
    8;5137:2
nonqualified (1)
    5087:13
nonstop (1) 5066:15
nor (1) 5134:22
normal (4) 4980:15;
    5061:24;5062:7;
    5109:14
normally (1) 4943:17
north (3) 4903:25;
    4904:3;5028:20
northern (1) 5096:24
note (5) 4944:23;
    4999:17;5019:4;
    5105:12;5110:8
noted (3) 4951:2;
    4985:16;5147:8
notes (11) 4976:9,21,
    24;4977:8,15;4978:20;
    4979:20;4980:6,6,7,10
noteworthy (1) 4973:2
notice (3) 4908:19;
    5046:25;5085:19
noticed (4) 4976:7;
    5046:21;5103:18;
    5108:13
November (8) 4991:10;
    5025:16;5026:17,25;
    5028:19;5030:2;
    5044:5,10
number (74) 4898:20;
    4901:1;4902:3;
    4903:12;4907:7;
    4919:4;4923:10;
    4932:16;4933:17;
    4934:12;4957:8,10,24;
    4958:6,18,18,20;
    4959:25;4961:15;
    4963:12;4966:8;
    4969:21;4980:1,2;
    4981:15;4997:18;
    4998:18;4999:9,21;
    5001:8;5006:2,16;
    5007:3,8,9,10;5009:21;
    5011:16;5012:8;
    5017:15;5018:10;
    5019:13,23;5020:15;
    5021:7,22;5022:5;
    5024:13;5030:16;
    5031:22;5032:12;
    5035:12,13;5038:14;
    5043:25;5053:18;
    5063:17;5064:12;
    5065:5;5066:5;
    5074:19;5078:17;
    5081:16;5082:21;


    5092:12;5099:16;
    5103:21;5106:13;
    5109:10;5112:24;
    5113:22,24;5118:10;
    5120:25
numbers (31) 4892:8;
    4910:13;4940:17;
    4943:16;4951:4;
    4959:2,20;4962:14;
    4966:8,10;4973:21;
    5019:3;5021:11,14;
    5022:4,21;5024:7;
    5064:23;5065:2,8;
    5066:14;5067:4;
    5074:12;5077:24;
    5079:24;5102:18;
    5103:3,6,20;5114:2;
    5138:14
number's (1) 4966:13
numerically (1) 4999:20
numerous (5) 4892:25;
    4940:9;5017:12;
    5105:18;5121:16


O


oar (2) 4975:2,3
oars (2) 4975:3,3
objective (1) 5023:25
obligated (2) 4924:22,
    24
obligation (1) 5031:17
observations (2)
    4949:23;5090:10
observed (1) 5125:19
obstacle (1) 5052:20
obstacles (6) 5060:2;
    5083:21,23;5084:1,2;
    5091:25
obtained (1) 4912:5
obvious (1) 5140:8
Obviously (1) 4911:15
occasional (1) 5148:23
occupied (1) 5037:2
occur (6) 4920:20;
    5007:17;5061:24;
    5062:7,11;5139:5
occurred (6) 4980:14;
    5062:21;5094:16;
    5097:7;5114:20;
    5138:23
occurs (5) 4949:18;
    5046:13;5057:2,5;
    5061:17
October (11) 5044:22;
    5045:4,11,13,23;
    5150:17,19;5151:19,
    25;5152:1,10
off (19) 4892:13;
    4910:13;4930:13;
    4945:9;5048:5;5054:6,
    11,13;5055:10,21;
    5057:20;5070:11;


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(16) must - off







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    5076:16;5086:23;
    5092:8,10,10;5149:3;
    5153:3
offered (2) 5069:23;
    5074:14
offering (2) 4956:18;
    5070:7
offhand (3) 4918:6;
    4946:11;5034:8
office (4) 4977:5;
    4990:15;5100:10;
    5129:6
often (4) 5049:2,13;
    5076:4,5
Ohio (2) 4957:25;
    4959:6
old (9) 4912:24;
    5032:14;5053:2;
    5092:24;5093:16;
    5095:19;5146:10,19,23
Olson (1) 4895:8
omitted (1) 5110:8
once (2) 4967:21;
    5062:15
one (145) 4899:2;
    4901:2;4902:10;
    4903:13;4906:14,17;
    4911:2;4913:3;4918:7,
    7;4924:9;4925:1;
    4927:3,25;4930:9,24;
    4936:16;4937:7;
    4941:8,9;4942:21;
    4944:2,21;4945:4;
    4948:2;4950:2,5;
    4954:23;4955:13,14;
    4956:11;4957:16;
    4962:22;4969:14,15,
    17;4972:5;4973:9;
    4979:6;4983:19;
    4984:13;4985:16;
    4989:22;4991:23;
    4992:8;4994:24;
    4997:9,13;5000:16;
    5001:3,6;5002:1;
    5003:9;5007:15;
    5011:7,9;5013:16;
    5016:12;5018:6,10;
    5022:11;5024:6;
    5030:9,20;5031:19,25;
    5032:3,5,6;5033:10,17,
    18;5034:5;5041:11;
    5042:8,23;5051:17,24;
    5052:10;5054:15;
    5057:8,16;5058:25;
    5060:16;5066:24;
    5068:15;5069:12,21,
    23;5072:21,23;5073:2,
    9,12,12;5075:17,21;
    5076:12;5078:10,17;
    5079:1;5083:11,15,25;
    5084:2;5095:10,11,12,
    13,19;5097:22;
    5100:17,19;5103:2;


    5105:25;5106:1,7;
    5107:8,13;5109:20;
    5110:10,11,17,17,21;
    5117:3;5119:11;
    5120:22;5121:15,19,
    22;5122:13;5124:20;
    5126:16,23;5127:22;
    5130:3;5132:10,13,21,
    25;5133:6;5138:8;
    5147:7;5152:24
one-bladed (1) 5012:17
ones (5) 4939:22;
    4968:15;5073:21;
    5088:20;5108:9
online (1) 5058:13
only (37) 4911:6;
    4912:18;4915:12;
    4926:13;4927:11,12;
    4941:16,16;4957:2;
    4960:20;4978:18;
    4989:14;4990:2,4;
    4994:11;4997:23;
    4998:16;5000:18;
    5012:19;5017:4;
    5035:7;5041:11;
    5075:4,6;5084:8;
    5085:20,24;5094:9,17;
    5098:24;5099:4;
    5103:17;5104:25;
    5112:3,9;5121:22;
    5135:19
on-the-ground (1)
    5132:4
on-the-river (4) 5013:7,
    11;5014:9,14
onto (1) 5111:25
O'otham (1) 5040:9
open (5) 4971:9;
    4977:5,20,21;5054:16
opening (2) 5150:10,12
operate (1) 4927:4
opined (4) 5128:15,20;
    5129:4,14
opinion (30) 4899:9;
    4901:21,23;4964:13,
    17,25;4965:9,22;
    4966:12,21,23,24;
    4967:4;4996:5;
    5031:14;5041:19;
    5043:19;5049:16;
    5052:21;5070:9;
    5073:4;5079:19;
    5085:6;5087:12;
    5102:21;5103:21;
    5133:14,17;5139:4,11
opinions (7) 5014:18;
    5069:23;5070:15;
    5071:19;5072:3;
    5078:4;5096:17
opponent (2) 5143:18,
    23
opponents (3) 4899:18;
    5101:6,10


opponents' (1) 4894:19
opportunity (2)
    4900:12;4970:17
opposed (5) 4994:17;
    5003:19;5030:14;
    5117:23;5132:5
opposing (1) 5107:15
optimistic (1) 4981:12
orange (7) 4936:21;
    5069:16;5090:25;
    5117:9,22;5118:13;
    5119:2
oranges (4) 4896:20;
    5056:8;5082:5,8
order (6) 4914:18;
    4936:14;4971:11;
    5075:23;5109:14;
    5113:17
ordinary (30) 4983:14,
    22;4987:10,19,25;
    5014:4;5015:16,25;
    5025:1;5027:14,18;
    5061:2,11,19,24;
    5062:6,11,19,20;
    5086:22;5087:2;
    5089:11;5101:12,14;
    5104:5;5114:12,19,20,
    20;5128:21
ore (2) 5057:22,24
orientation (1) 4912:9
origin (4) 4912:10,11;
    4969:7;5148:8
original (6) 4944:17;
    4953:16;5044:8;
    5071:10;5073:20;
    5147:18
originally (1) 5110:14
ornithologist (1)
    5017:23
others (5) 4911:24,25;
    4982:12;5140:12;
    5143:8
otherwise (1) 5052:12
Ouachita (1) 4973:4
out (89) 4891:13;
    4895:15,16;4897:21;
    4900:22;4907:18;
    4910:18;4913:10,10;
    4915:4;4919:16;
    4929:12,17,20,21,25;
    4930:1,7,8,12;4931:1;
    4947:24;4948:3,17;
    4959:18;4965:15;
    4968:5;4974:15,20,23;
    4982:8;4988:14,19,25;
    4990:4,5,7,8,20,24;
    4991:16;4997:10;
    5010:14;5016:13;
    5019:13;5020:11;
    5023:6;5028:7;5029:4;
    5030:25;5050:13,23;
    5051:3;5053:16;
    5059:3;5060:14;


    5061:6;5062:15;
    5065:10;5066:2,15;
    5067:22;5068:16;
    5072:22;5075:13;
    5090:8,14,18;5095:15;
    5098:18;5110:4,16;
    5111:11;5113:19;
    5115:17;5116:23;
    5117:2,13;5118:10,12;
    5124:7;5127:15;
    5131:19;5133:6;
    5135:14;5137:21;
    5141:22;5143:22;
    5148:21
outline (1) 5048:5
outside (3) 4897:1;
    4955:11;5062:21
over (47) 4894:2;
    4899:19;4900:24;
    4918:19;4922:3;
    4925:7,10;4934:14,24,
    25;4948:17,18,18,25;
    4949:7,14;4950:7;
    4967:10,12;4969:21;
    4972:17;5016:4;
    5017:4;5028:10,13;
    5031:15;5038:10;
    5042:23;5043:4;
    5050:4,17;5052:6,12,
    20;5055:9;5061:18;
    5075:22;5080:8;
    5090:12;5094:4;
    5097:5;5110:6;
    5115:22;5121:16;
    5144:22;5148:24;
    5151:7
overall (3) 5058:2;
    5093:16;5115:17
overly (1) 4981:12
overpredict (1) 5068:22
overstating (1) 5038:11
Overview (1) 5033:1
own (10) 4895:11,13;
    4923:20;4956:16;
    4971:16;5042:18,20;
    5049:7;5067:25;
    5071:24
owned (1) 5008:20


P


pack (2) 4972:21;
    5058:6
packet (3) 4892:7;
    5032:19;5034:9
packets (1) 5032:1
paddle (4) 5012:17;
    5053:19;5096:9;
    5141:21
paddled (3) 5054:7;
    5132:19;5141:15
paddles (1) 5142:23
Paddling (1) 5057:15


Page (53) 4892:19;
    4907:5,19;4910:11,12,
    13,15,16,20,20,22,25;
    4911:4;4937:19;
    4939:24;4942:5;
    4953:17;5008:14,16;
    5009:22;5021:7;
    5022:9,22;5027:24;
    5031:22;5032:12,16;
    5035:25;5037:12;
    5038:15;5044:19,22;
    5057:11;5101:4;
    5103:8;5105:11;
    5107:11;5108:16;
    5111:19,24,25,25;
    5117:3,19,25;5118:14;
    5122:20;5130:20;
    5132:2,12;5135:2;
    5141:24;5147:2
pages (7) 4905:24;
    4979:20;5035:14;
    5036:2,2;5044:24;
    5121:15
paid (2) 4961:23;
    5050:10
Palau (1) 5099:11
pals (2) 5054:5;
    5142:17
Papago (1) 4948:18
paper (3) 4961:13,16;
    4991:22
papers (3) 4906:10;
    5037:11;5071:2
paragraph (35)
    4892:23;4908:2,3,4,5;
    4910:18;4911:4,9,11;
    4914:1,2,5,7,24,24;
    4915:2,10,17;4916:4;
    4981:24;4987:2;
    4996:20;5033:11;
    5035:7,19;5036:4,16;
    5045:2;5054:2;5055:1;
    5057:13;5101:5;
    5102:16;5112:1;
    5142:6
paragraphs (2)
    4914:22;5033:14
parallel (1) 4903:25
parameters (2)
    5026:14;5078:5
paraphrasing (1)
    5130:6
Pardon (2) 4925:9;
    4940:16
Park (1) 4948:18
parse (1) 4929:17
Part (58) 4892:13;
    4904:24;4907:7,10,14;
    4922:6;4928:20;
    4942:19;4964:5,10;
    4967:8;4974:20,23;
    4975:5,5;4977:21,24;
    4983:21;4984:12;


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(17) offered - Part







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    4985:6,13;4987:22;
    4993:17;5002:18;
    5007:3;5010:16;
    5029:23;5040:20;
    5049:1;5050:9;5051:4;
    5053:16;5056:4;
    5057:2;5061:10,24;
    5062:6;5066:6,7;
    5075:23,24,25;5076:5;
    5085:12,14;5086:6,19;
    5089:19,23;5095:8;
    5114:24;5119:1;
    5124:24,25;5132:23;
    5141:19;5143:15;
    5144:17
partial (1) 5103:17
partially (1) 5145:1
participated (1)
    5006:20
particular (26) 4901:21;
    4907:14;4908:13;
    4913:22;4914:5;
    4921:2;4936:14;
    4941:4,8,15;4942:19,
    20;4965:21;4973:11;
    4980:8;4981:1;5008:8;
    5022:3;5031:3,13;
    5039:6;5058:1;
    5074:15;5075:12;
    5094:10;5098:3
particularly (7) 4933:4;
    5052:10;5070:19;
    5072:24;5079:6;
    5086:21;5090:15
parties (2) 4892:9;
    4928:10
parts (9) 4893:14;
    4894:17;4904:23;
    4936:10;4942:25;
    5010:5;5057:7;
    5075:15;5085:17
party (7) 4914:15;
    4915:4,7,9;4922:6;
    4977:25;5135:14
passage (1) 5093:25
passed (5) 4915:6;
    5122:15;5131:19;
    5133:6;5135:16
passengers (1)
    5048:22
passes (1) 4949:7
passing (1) 5053:16
past (9) 4894:2;4940:8;
    4945:14;4968:4;
    5014:21;5032:17;
    5092:12;5104:25;
    5109:3
path (1) 4951:18
patience (1) 5116:15
pattern (1) 5075:19
Pattie (7) 4957:25;
    4958:4,11,16;4959:6,
    21;4960:2


Patties (1) 4960:24
pause (2) 4893:7;
    4952:17
paying (2) 4997:12;
    5147:19
payload (1) 4959:12
Payson (1) 5142:18
PDF (1) 5008:11
peer-reviewed (1)
    5102:20
pelt (6) 4957:19;
    4962:5,18,25;4963:7;
    5114:5
pelts (25) 4957:6,9,10,
    24;4958:1,7,17,19,23,
    23;4959:5,8;4960:13;
    4961:6,11,22;4962:6;
    4963:7;4969:13;
    5001:5;5113:4,15;
    5114:4;5138:6,8
pen (1) 5037:17
people (41) 4897:14;
    4902:25;4905:24;
    4912:13;4928:5;
    4944:25;4955:22;
    4956:13;4973:2;
    4974:11,14,15;
    4981:14;4986:11,12,
    13;4991:6;5003:1;
    5011:24;5016:13;
    5028:5;5038:11;
    5039:4;5049:14;
    5051:18,21;5052:23;
    5054:16;5057:24;
    5058:21;5059:4,5;
    5070:21;5071:9,13;
    5074:10;5082:10;
    5088:25;5093:4;
    5129:20;5145:10
peoples (1) 5043:8
per (7) 4943:20;
    4947:19;4954:3;
    4957:19;4959:6;
    5028:5;5119:3
perceived (1) 5065:13
percent (49) 4931:18;
    4934:5,9;4935:2,12,12,
    13,14,16,18,21,23;
    4954:6;4999:13;
    5020:5;5021:3,3,10;
    5022:7,8;5023:7,15,20;
    5025:3,8;5061:2,7,10,
    15,22;5062:5,24;
    5063:2,6;5064:2;
    5066:18,19;5079:3,7,7;
    5114:13,13,14;5115:3,
    8,9;5118:11,11;
    5123:24
percentage (5) 4954:4,
    5,7;4999:5;5049:17
percentages (1)
    4999:12
percentile (1) 5125:7


perched (2) 5094:4,8
perennial (2) 5105:18,
    22
perfectly (5) 5061:23;
    5062:6,10;5077:4;
    5131:8
perhaps (7) 4949:20;
    4962:22;4969:10;
    5001:5;5086:8;
    5130:18;5135:12
period (34) 4900:24;
    4903:1,18;4942:15;
    4943:13;4950:10,12,
    13,13;4968:25;
    4995:21;5017:5,6;
    5019:12;5021:1;
    5031:16;5063:5,5,9;
    5066:4,8,8;5083:2;
    5103:19;5104:1;
    5110:3,6;5119:11,25;
    5123:18;5124:10,13,
    16;5125:15
periods (6) 4949:10;
    5036:25;5062:25;
    5065:17;5119:10;
    5121:7
permit (8) 4930:24,25;
    4931:1,4;4958:1,16;
    4959:7;5113:15
permits (1) 4931:3
person (11) 4916:14;
    4917:16;4941:7,13;
    4946:19;4956:11,25;
    5039:10;5050:21;
    5077:12;5140:24
personal (4) 4972:14;
    4974:12;4976:24;
    4980:10
personally (6) 4919:2;
    4929:4;4931:19;
    4970:25;4977:8;
    5008:22
perspective (4) 5049:3,
    18;5084:9;5152:15
Perspectives (1)
    5067:13
Phoenix (32) 4897:13;
    4903:8,9,17,19,21;
    4904:7,12,13,14,21,22;
    4905:6,12;4917:13,17;
    4927:13;4933:8;
    4943:22;4944:6,10,20,
    24;4945:22;4998:17,
    24,25;4999:1;5013:16;
    5035:13,24;5054:5
phone (1) 5127:25
photo (8) 4936:15;
    5092:14,14,15;5093:7,
    9;5095:19;5096:4
photograph (5) 5030:1;
    5073:24;5092:25;
    5093:12,16
photographs (4)


    4937:18;4938:1,13;
    4939:22
photography (1)
    5059:18
photos (1) 5088:17
phrase (1) 5015:3
physical (1) 4921:2
pick (4) 4992:8;
    5076:13,13;5144:21
picked (1) 5074:21
picking (1) 5090:14
picture (5) 5058:15;
    5059:8;5067:22;
    5068:21;5074:6
pictures (2) 4919:4,11
piece (3) 4892:10;
    5042:8;5067:20
pieces (6) 4892:8;
    4904:19;5041:25;
    5042:2,6;5044:9
Pier (1) 4947:9
piles (1) 4947:25
Pima (1) 5037:3
Pimas (2) 5031:9;
    5040:11
Pimos (2) 5040:9,10
pine (1) 5148:25
pines (1) 5149:1
ping-pong (1) 5055:10
ping-ponging (1)
    5055:21
Pinion (3) 5148:25;
    5149:1,1
pinky (1) 5125:22
Pinto (1) 5105:24
Pioneer (3) 4907:4,11;
    5111:18
place (12) 4911:8;
    4914:23;4932:2;
    4937:17;4989:20;
    4995:20;4998:6;
    5052:11;5096:17;
    5118:9,17;5131:6
placeholder (1)
    5146:24
placement (1) 5011:1
places (19) 4929:25;
    4950:4;5017:25;
    5018:8,21;5029:1,1,20;
    5051:8,10,12,14;
    5054:4;5086:16;
    5099:10;5100:2;
    5130:22;5131:15;
    5148:20
plain (1) 5045:3
plan (1) 4978:1
plans (1) 4948:12
plant (2) 4950:11;
    5094:10
plastic (2) 5051:24;
    5054:21
plastics (1) 5052:5
Plateau (1) 5121:5


play (1) 5080:3
playground (1) 4979:3
pleasant (1) 4933:5
Please (25) 4891:19;
    4906:13;4907:9;
    4910:19;4911:5;
    4914:8,25;4922:21;
    4944:13;5047:24;
    5053:5,14;5054:3;
    5059:21;5060:16;
    5068:25;5087:4;
    5088:2;5089:10;
    5093:20;5108:16;
    5112:21;5139:17;
    5141:22;5150:8
pleased (5) 4975:15,
    19;4988:16;4989:6;
    4991:12
plenty (3) 4898:7;
    4943:18;5030:17
plots (2) 5118:12;
    5119:21
plug (1) 5026:13
plunge (1) 5055:9
plunging (1) 5056:7
plural (1) 5034:15
Plus (2) 5064:10;
    5147:11
pm (8) 5005:14,14;
    5030:2;5047:20,21;
    5111:5,6;5153:4
point (51) 4895:16;
    4916:21;4918:7;
    4926:9;4944:21;
    4945:16,16,17;
    4960:11;4962:22;
    4963:6;4969:21;
    4979:10;4983:19;
    4984:13;4985:16;
    4988:1;4990:4,8;
    4991:24;4994:21;
    5001:3;5002:19;
    5006:17;5007:7;
    5023:6;5029:4;5030:9,
    11;5034:17;5039:16;
    5042:2;5043:6;5044:2;
    5050:7,7;5056:20,20;
    5067:14,22;5076:15;
    5079:2;5082:5;
    5103:23;5104:16;
    5107:11;5111:21;
    5135:1;5142:15;
    5147:6;5149:4
pointed (3) 4988:14;
    5110:16;5143:22
pointing (3) 4965:15;
    4990:7,20
points (10) 4939:21;
    4980:2,11;4999:14,15;
    5034:3;5118:10,24;
    5140:6,12
poking (1) 5082:15
police (1) 4941:20


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(18) partial - police







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


poling (4) 4898:25;
    4901:7;5012:16;
    5099:22
pool (6) 5054:11,15;
    5075:21,22;5076:9,12
pools (2) 5054:7;
    5076:1
poorly (1) 4893:3
pop (1) 5052:3
populated (1) 4986:14
population (6) 4944:8,
    9,16,19,20;5049:17
populations (1)
    5044:13
Porcello (2) 5019:5;
    5020:3
portage (10) 4971:6,16;
    4972:1;5144:9,12,16;
    5145:4,14,21,25
portaged (1) 5145:19
portages (8) 4973:5,5;
    4974:1,3;4999:9,17,18,
    21
portion (10) 4943:4,5,6;
    4979:12;4981:22,23;
    4988:15;4994:9;
    5013:18;5102:17
portions (5) 5013:13;
    5072:14;5088:11;
    5135:22;5148:18
portray (1) 5021:20
portrayed (1) 5065:13
portraying (1) 5065:13
position (8) 4950:18;
    4996:3;5067:17;
    5075:4;5085:23;
    5101:17;5103:14;
    5106:17
possibility (4) 5041:22;
    5042:2,2;5094:13
possible (17) 4908:12;
    4915:13,25;4983:2;
    5012:16,17;5019:1;
    5031:9,23;5048:6;
    5054:10;5063:4;
    5076:11,14;5112:4;
    5116:22;5135:20
Possibly (1) 4996:24
post (1) 4946:6
post-1996 (1) 5103:12
postdam (3) 5090:23;
    5091:6;5093:22
pot (1) 4974:20
potentially (5) 4897:25;
    4919:23;5002:6;
    5138:8;5148:4
pounds (15) 4899:8;
    4959:8,10;4971:25;
    4972:8,22;4973:18,22,
    24;5059:9,12,15,19;
    5086:5,5
pourover (1) 4919:9
Power (3) 4996:6;


    4997:4;5000:14
PowerPoint (12)
    4894:8;4922:21;
    4923:7;4978:13;
    5048:8;5055:15;
    5071:12;5111:17;
    5139:18;5143:17;
    5146:20;5147:4
PPL (3) 5085:1,2,6
PR (1) 4972:12
practice (2) 4908:1;
    5066:23
pre-Arizona (1) 4903:1
precautions (1)
    5050:20
precious (1) 5048:22
precise (1) 4928:24
predam (3) 5090:4;
    5091:9,19
predynamite (1)
    4970:25
prefer (8) 4925:4,5;
    4926:22;4952:6;
    4967:10,12;5050:25;
    5101:12
preferred (1) 5051:4
prepare (1) 5127:7
prepared (5) 4945:24;
    4969:10;5008:4;
    5119:8;5121:5
Prescott (12) 4904:12,
    21,24,25;4905:6,8,12,
    17;4912:6;4914:20;
    4946:2,3
Present (4) 4891:9,11;
    5094:9;5132:12
presentation (13)
    4927:15;4944:17;
    4959:5;4966:20;
    4971:9;4978:13;
    4980:8;5024:1,21,24;
    5025:5;5071:23,25
presentations (3)
    5031:19;5071:3,12
present-day (1)
    5034:21
presented (6) 4894:8;
    5018:4;5023:14;
    5046:23;5071:6;
    5102:18
presenting (1) 5082:10
pressed (1) 5103:6
Prestatehood (3)
    4953:20;4954:11,12
pretty (19) 4932:20;
    4956:9;4963:19;
    4996:4;4999:2;5011:3;
    5023:8;5027:17;
    5028:3,15;5030:19;
    5031:5;5059:17;
    5070:22;5090:14;
    5124:7,8;5127:17;
    5144:18


previous (5) 4963:12;
    4964:10;5024:24;
    5042:20;5114:10
previously (13) 4892:9;
    4908:10;4940:10;
    4969:19;4994:3,5;
    5021:8;5022:11,23;
    5024:23;5029:23;
    5051:16;5077:5
Price (7) 4959:24;
    4962:17,25;4963:4,6,8;
    5113:6
prices (1) 4995:25
primarily (3) 4945:23;
    5014:10;5088:12
primary (5) 4956:21,23,
    24,25;5022:10
prime (1) 4963:7
Prince (1) 4913:15
print (1) 5095:15
printed (1) 4978:13
Prior (15) 4907:2;
    4918:3;4927:11,19,22,
    24;4965:18,19;4971:3,
    4;5028:1;5037:2;
    5045:17;5096:19;
    5104:6
privilege (2) 4941:19;
    4977:17
probability (2) 5041:22;
    5042:3
probable (2) 5031:9;
    5076:15
probably (66) 4892:1;
    4904:25;4906:3;
    4920:22;4923:14,20;
    4924:3,5,7,8,10,18;
    4925:16,22;4926:11,
    13;4932:7,9;4952:6;
    4965:17;4985:21;
    4995:14;5009:20;
    5015:18;5016:15;
    5026:20;5028:6,9;
    5029:12,18;5042:13,
    17,24;5052:9;5054:14,
    16;5057:13;5063:4,14;
    5071:1;5074:9;
    5077:20,21;5078:17,
    19;5079:14,18;
    5081:12;5082:10;
    5084:22;5087:1;
    5088:23;5094:7,19;
    5103:20;5113:22;
    5126:25;5129:12;
    5131:2,2;5133:3,3;
    5146:16;5147:17,21,25
probative (1) 5097:13
problem (3) 5050:24;
    5086:7;5091:4
problems (2) 4968:22;
    4995:12
proceed (5) 4891:19;
    5005:22;5047:25;


    5111:8;5116:13
proceeded (1) 4914:17
proceeding (1) 4990:13
proceedings (2)
    5045:4;5153:4
process (12) 4895:11,
    14,18,19;4924:12,13;
    4966:6;5002:18;
    5021:4;5081:24;
    5087:10;5127:20
produce (9) 4947:19;
    4977:4,15,20;4978:3,
    15,23;5018:18;
    5031:17
produced (3) 4946:9;
    4964:11;5008:23
produces (1) 5026:14
producing (1) 4977:7
product (1) 5008:6
professional (1)
    5070:24
Professor (4) 5037:9,
    12;5038:2;5042:7
profit (2) 5138:12,20
profitable (1) 4961:9
progress (1) 5094:19
progressing (1)
    5094:15
project (4) 4926:17,23,
    24;5032:10
projects (1) 5010:16
pronounce (1) 5017:24
proof (2) 4969:16;
    4985:23
proper (2) 4902:8;
    5067:21
properly (1) 5101:10
proposed (3) 5149:23;
    5150:13,14
prospecting (1)
    4914:14
protect (1) 5050:20
protocols (1) 5121:10
prove (1) 5055:22
proven (1) 4896:5
provide (5) 4906:18;
    4925:2;4942:20;
    4948:1;5014:17
provided (8) 4892:5,7;
    4943:18;4988:3;
    5017:13;5024:23;
    5040:19;5147:15
provisions (4) 4914:16,
    19;4968:25;4969:1
public (2) 4977:22;
    5149:21
publication (2)
    5017:23;5022:13
publications (1)
    5042:20
published (7) 4942:1;
    5021:16,19,23;
    5022:24;5102:19;


    5103:10
pull (4) 4907:18;
    4922:21;4988:19;
    5141:22
pulled (4) 4945:9;
    4964:9,21;4966:19
pulling (1) 4969:1
pumpkins (1) 4944:2
punish (1) 5083:8
purchase (1) 5058:13
purple (7) 4937:2,6,8,9,
    24;4938:10;4939:21
purported (1) 5107:19
purports (1) 5118:7
purpose (8) 4914:14;
    5002:13;5057:19,20,
    21,23,24;5058:2
purposes (10) 4897:9;
    5000:11;5006:2,11;
    5050:8;5084:17,20;
    5121:24;5134:22;
    5148:10
pursuing (1) 5056:10
push (7) 5023:5;
    5028:7;5031:1;
    5050:23,25;5051:2,3
put (42) 4900:10;
    4909:19,22;4948:2;
    4958:24;4961:5,7;
    4970:13;4972:16;
    4980:7;4987:7,13;
    4989:12;4990:16;
    4992:10,17;4993:14;
    5003:25;5008:1,2;
    5021:24;5026:6;
    5028:4;5031:12;
    5039:8,10;5041:25;
    5044:9;5065:1,4;
    5066:23;5070:12;
    5071:12;5077:21;
    5109:21;5110:4;
    5113:4;5116:4;5120:5;
    5127:1;5142:20;
    5146:19
put-in (1) 5142:15
putting (3) 4959:17;
    5007:12;5146:23


Q


qualification (1) 5087:9
qualified (2) 5087:5,6
qualify (2) 4902:19;
    5109:14
quality (1) 4957:20
quantify (1) 5041:21
quantifying (1) 4961:20
quantity (3) 4961:18,
    21;4969:12
quarter (1) 5028:15
Quartzite (16) 4918:13,
    19;4919:1,6;4970:24;
    5128:18;5129:1,8,11,


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(19) poling - Quartzite







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    15,19,20;5144:7;
    5145:15,24;5146:6
Queen (1) 5084:14
quick (3) 4970:23;
    4998:1;5048:6
quite (12) 4972:14;
    5024:13;5029:16;
    5058:6,23;5062:17;
    5064:8;5076:4,5;
    5101:2;5120:14;
    5149:3
quorum (1) 4891:16
quotations (1) 4955:9
quote (21) 4908:8,12,
    13;4914:11,21;4916:4;
    4961:18;4988:16;
    4991:5;5003:5;
    5004:17;5017:18,22;
    5049:21,22;5060:3,3;
    5061:21;5062:1;
    5083:7,20
quoted (2) 4955:10;
    4989:24
quotes (4) 4917:11,15,
    19,23
quoting (1) 4908:13


R


raft (1) 5028:6
rafts (3) 5028:5;5036:5;
    5053:12
raging (2) 4987:7,14
rail (2) 4905:8,12
railroad (22) 4903:8,9,
    10,16,24;4904:2,6,7,8,
    9,11,13,20,22,24;
    4905:3,5,16;4906:1;
    4984:14,19;4998:12
railroads (2) 4904:4;
    4905:1
rain (2) 4911:23;
    4982:11
rains (3) 4986:20;
    4987:7;5109:6
ran (2) 4915:9;4968:21
Ranch (3) 5141:16,17,
    17
range (17) 4893:24;
    4920:21;4980:15;
    5061:1;5062:24;
    5069:24;5074:19;
    5075:1;5078:11,19;
    5080:15;5110:6;
    5115:12;5125:8;
    5126:1,6;5127:1
ranges (2) 5013:7;
    5078:8
ranging (1) 4893:21
rank (3) 5079:23;
    5080:4;5126:15
rapid (13) 4919:8,14;
    4929:22;4937:3,9,11,


    13,18;5128:19;5129:3,
    13,23;5145:20
rapids (10) 4937:24;
    4938:3,5,9;5055:8,22;
    5060:2;5128:11,12;
    5129:16
rarely (1) 5137:16
rate (17) 4947:10;
    4954:16,18,19;4983:1;
    5023:7,15;5025:3;
    5027:3;5067:10,23;
    5074:21;5082:13;
    5095:24;5128:24;
    5129:9,10
rates (13) 4933:13,15;
    4953:18,23;4983:1;
    5061:1,9;5063:11;
    5104:4;5123:17,19;
    5132:20,21
rather (5) 4913:13;
    4973:12;5036:1;
    5065:15;5075:10
rating (51) 4934:19;
    4935:24;4966:16;
    5015:21,23;5017:2;
    5024:22;5027:16;
    5030:13;5067:13,13,
    15,24;5068:4,5,6,11,
    20;5069:3,4,5,6,22;
    5074:4,9,14;5076:19;
    5077:23;5079:13;
    5082:22,25;5085:16;
    5100:17,18,18,19;
    5106:21;5107:4,9,17,
    18,24;5108:6,15;
    5121:15;5122:20;
    5124:18,24,25;
    5137:23,24
raw (1) 5011:13
re (1) 4994:19
reach (7) 4921:2;
    4951:9;4999:13;
    5090:8,11;5092:16;
    5106:19
reached (1) 4913:18
reaches (1) 4919:19
read (39) 4892:22;
    4894:5;4908:2,4,6;
    4910:18;4911:12,14,
    16;4914:7,25;4923:6;
    4925:14;4942:9;
    4982:14;4988:15;
    4990:22;5012:12;
    5018:20;5033:4;
    5035:19;5036:4;
    5037:12;5038:14;
    5046:24;5052:14;
    5054:2;5055:1;5062:4;
    5072:9,10,13,14;
    5082:16;5085:14;
    5101:9;5105:20;
    5107:11;5148:12
reading (9) 4893:19;


    4908:5;5042:14;
    5053:1;5068:1;5072:4;
    5074:4;5142:9;
    5145:17
ready (13) 4900:8,13,
    18;4939:8,11;4970:10,
    11;5005:16;5047:22,
    24;5116:10,12;
    5136:20
real (1) 5132:4
reality (5) 5085:1,3,7,9,
    11
realize (3) 4900:25;
    4993:12;5024:14
real-life (1) 5132:10
really (35) 4901:20;
    4906:5;4916:15;
    4919:8;4925:23;
    4933:5,7;4956:18;
    4960:1,9,10;4965:21;
    4966:14;4968:5,6,8,9;
    4973:2;4975:15,18;
    4980:12;4998:23;
    5000:5;5002:10;
    5028:9;5042:8;
    5052:10;5070:14;
    5076:22;5082:3;
    5091:22;5100:24;
    5140:14;5145:21;
    5149:11
real-time (1) 5025:20
reason (13) 4907:24;
    4978:18,24;5007:12;
    5016:14;5031:13;
    5056:9;5062:18;
    5066:7;5069:15;
    5079:12;5089:19;
    5112:22
reasonable (7) 4920:8,
    13;4958:17;4960:18,
    19;5039:10;5084:16
reasons (7) 5007:15;
    5016:11;5057:9;
    5065:11;5066:24;
    5079:18;5109:21
rebuttal (41) 4891:19,
    21;4900:16;4928:20;
    4940:14;4953:15;
    4959:5;4964:8;
    4966:20;4970:20;
    4976:1;4979:9,12;
    4990:6;4992:12,13;
    5007:4,21;5048:1,7;
    5053:19;5062:2;
    5067:16;5082:7,7;
    5100:12;5105:9;
    5106:21;5107:4,6;
    5112:19;5115:11;
    5116:18;5117:5;
    5119:8;5136:5,22;
    5139:18;5146:10,20;
    5147:3
recall (72) 4892:15;


    4894:7,21;4896:7;
    4897:19;4898:5,11;
    4902:23;4903:2,9;
    4905:9,9,10;4907:20;
    4908:5,19;4918:8,17;
    4923:4;4927:16,20;
    4928:13,19;4930:10;
    4938:23;4944:4,10;
    4945:1,14,23;4946:15;
    4949:12,22;4951:3;
    4952:2,5;4965:14;
    4966:1;4981:5;
    4985:11;5004:19;
    5009:2;5012:4;5015:8;
    5031:11;5034:12;
    5044:24,24;5053:20;
    5076:18;5079:16;
    5086:17;5094:23;
    5096:16;5098:7,11,22;
    5099:2,20;5110:15;
    5118:20;5125:17;
    5130:8;5138:9,24;
    5139:2;5143:19;
    5144:7,10;5145:8,10;
    5146:17
recalling (1) 4942:13
receding (4) 4987:9,12,
    15;4988:1
received (2) 4960:11;
    5107:5
receiving (2) 5119:8;
    5120:22
recent (3) 4987:7;
    5045:16;5100:6
recently (3) 4929:10;
    5028:4;5099:11
recess (8) 4900:5;
    4939:6;4970:8;
    5005:13;5047:20;
    5111:5;5116:8;
    5121:12
recite (1) 5106:15
Reclamation (1)
    4968:25
recognize (10)
    4937:12,17,24;4938:1,
    9,13;4940:5;5117:6,
    15;5120:21
recognized (1) 4939:21
recognizing (1) 5069:6
recollection (15)
    4897:14,16,18;
    4898:21;4907:17;
    4919:10;4928:21;
    4942:7,10;4944:7;
    4946:16;5034:22;
    5041:2;5077:22;
    5086:17
recollections (1) 4917:3
recommended (5)
    5061:1;5063:10;
    5103:3;5104:13;
    5125:17


Reconnaissance (1)
    4923:15
reconstructed (6)
    5117:22;5119:21;
    5122:22;5123:16,24;
    5125:7
reconstruction (1)
    5123:5
record (54) 4892:5,9;
    4895:4,17;4900:23;
    4904:9;4906:19;
    4912:18;4921:9;
    4936:18;4941:6;
    4943:13;4966:17;
    4970:14;4987:4;
    4990:18;4992:11;
    5006:14;5017:7;
    5045:16,18;5046:16;
    5064:4,6;5065:15,16,
    25;5066:4,8;5081:20;
    5098:13;5103:1,11,15,
    17;5105:3;5115:12,15,
    20;5119:10,25;
    5120:19;5121:4,7,8;
    5123:18;5124:10,13,
    17;5125:16;5134:20;
    5152:25;5153:2,3
recorded (1) 5017:7
records (20) 4903:22;
    4954:11,13;4977:6,20,
    22,23;4988:4;5043:8;
    5044:2;5045:25;
    5046:2,18;5070:18,21;
    5084:12;5104:19;
    5109:1,3;5148:13
recounts (1) 5133:5
recreation (1) 5050:8
recreational (3)
    5048:17,21;5056:3
red (6) 4936:21;
    4937:2,5,7;5033:25;
    5092:18
redirect (3) 4892:16;
    4927:9;5136:22
Redmond (1) 4996:21
reduce (1) 5019:2
reeds (1) 5037:19
Reef (5) 4943:6;
    4948:8,12,14;5141:18
Reevis (1) 5106:4
refer (6) 4912:13;
    4913:12;4944:13;
    4968:3;4987:14;
    5037:6
reference (24) 4908:17,
    17;4917:1;4922:18,24,
    25;4923:3,20;4927:12,
    23;4940:20,23;
    4941:15;4942:20;
    4954:24;4955:12,13;
    4958:22;4985:18;
    4987:12;4989:4;
    4991:21;5007:22;


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(20) Queen - reference







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    5035:7
referenced (1) 4928:3
references (4) 4903:8;
    4913:25;4914:4;
    4941:3
referred (4) 4894:9;
    4912:3;4916:3;
    4994:10
referring (9) 4903:17;
    4921:23;4941:14;
    4942:1;4977:12;
    5048:16;5088:13;
    5126:8;5137:20
refers (3) 4986:19;
    5049:10;5093:20
reflection (1) 4987:19
reflective (1) 5062:12
refrain (1) 4900:12
refresh (1) 5001:17
refused (1) 5079:24
regard (9) 5000:18;
    5036:15;5037:8;
    5040:18;5087:17;
    5097:20;5128:18;
    5131:10;5132:7
regarding (13)
    4894:23;5049:16;
    5051:7;5052:21;
    5059:7;5070:9;5073:4;
    5078:4;5081:4;
    5086:11;5087:14;
    5099:19;5100:5
regions (1) 4893:2
regression (5) 4962:13,
    15,18,21,23
rehash (1) 4994:18
relate (2) 5002:20;
    5084:1
related (7) 4894:18;
    4941:6;4954:5;
    4992:24;5072:15;
    5096:22;5097:7
relates (3) 5072:25;
    5090:15;5119:11
relating (3) 4942:19;
    5084:1;5119:11
relative (2) 5125:11;
    5135:6
relayed (1) 4992:20
relevance (3) 4965:22;
    5006:10;5107:24
relevant (2) 5086:21;
    5107:6
reliance (1) 5013:8
relied (6) 4977:1,16;
    4985:7,12;4989:14;
    5043:18
reload (1) 5145:6
relying (2) 4894:11;
    4977:10
remained (1) 5040:3
remaining (1) 5073:15
remember (28)


    4894:25;4895:12;
    4898:24;4936:3;
    4944:5;4946:18,22;
    4971:8;4979:25;
    4985:19;4988:18,21;
    4989:10;5010:22;
    5018:1;5036:19;
    5073:8,12;5077:4,8,10;
    5086:14;5126:22;
    5127:6,8,12;5130:22;
    5135:22
reminds (1) 4968:23
remove (1) 5147:20
removed (1) 5009:12
remunerative (1)
    4960:15
render (1) 4985:1
rendered (1) 4918:20
repeat (11) 4917:14;
    4928:7;4950:14;
    4989:7;4991:13;
    5026:6;5033:13;
    5046:13;5102:1,6;
    5136:7
repeated (1) 4984:24
repeatedly (4) 5009:3;
    5046:9;5047:6;5108:1
repetitions (1) 4901:1
rephrase (1) 5047:3
replaced (2) 5060:17;
    5077:18
replica (1) 5141:12
reply (1) 5107:7
report (59) 4892:17;
    4895:1;4898:21;
    4915:6;4936:3,5,6,11;
    4946:17,19;4947:17;
    4953:16,18;4957:10;
    4989:1,13;4990:1,25;
    4991:1,18;4992:6;
    5007:23;5008:1,8,10,
    14,22,25;5009:12,16,
    18;5010:8;5018:20;
    5019:6,8,14;5042:15;
    5044:8,22,25;5065:2;
    5071:10;5072:4,5;
    5088:8,10;5089:1;
    5117:13,17;5119:1;
    5121:20;5122:2,2;
    5123:11;5124:18;
    5131:18,20;5143:22;
    5147:15
reported (7) 4966:9;
    4999:15;5016:7,19,21;
    5021:9;5022:23
REPORTER (2)
    5005:21;5036:11
reporting (2) 5018:23;
    5109:19
reports (14) 4897:7;
    4898:24;4946:10;
    4969:9;5000:21,22;
    5011:7;5036:8;


    5072:11,14,15;5078:4;
    5102:18;5143:18
represent (2) 5007:2;
    5079:3
representations (1)
    4949:8
represents (1) 5104:5
request (5) 4977:6,20,
    22,23;5009:11
requested (1) 4977:25
require (2) 4977:24;
    5085:10
required (6) 4971:6,16;
    4977:15;4999:10,10;
    5085:1
requires (1) 4933:13
reread (2) 4969:9;
    4988:20
research (7) 4897:6,12;
    4990:17;5009:7;
    5034:1;5042:12,19
resembles (1) 5131:6
Reservation (1)
    4918:10
reservoir (2) 5086:21;
    5088:20
resort (1) 4901:1
Resources (3) 5009:7;
    5032:25;5121:5
respect (3) 5071:19;
    5135:4;5136:4
respond (2) 4900:12;
    5141:14
response (4) 4894:12;
    4940:21;5046:22;
    5108:10
Responses (2)
    5150:11,14
rest (3) 4901:23;
    5033:14;5064:21
result (6) 4915:10;
    4965:9;5103:13,16;
    5112:1;5135:17
resumé (5) 5009:19,
    21;5010:2,15,18
retired (2) 5099:8,13
retiring (2) 4941:25;
    5099:16
return (1) 4893:23
reverse (1) 4963:11
review (5) 4988:7;
    4989:16;5072:1;
    5073:5,17
reviewed (1) 5147:12
reviewing (2) 5071:24;
    5072:2
rewrite (2) 5006:5,8
rewriting (1) 5006:9
ride (2) 4967:22;
    5039:3
ridge (1) 5029:14
ridges (1) 5131:12
ridiculous (1) 5039:2


riding (1) 4993:4
riffle (7) 5029:13;
    5068:18;5076:2;
    5130:10,12,17;5132:10
riffles (4) 5060:3;
    5131:22;5137:19;
    5138:3
right (305) 4896:21;
    4906:3,6;4908:14,20;
    4909:17;4911:8;
    4912:15;4913:5;
    4918:20,23;4921:18,
    19,24;4922:4,8;
    4923:21;4925:1,17;
    4927:21;4930:13,15;
    4932:8;4934:17;
    4935:3,11,22;4939:1;
    4942:6,16,22;4943:1;
    4946:3;4948:4,19;
    4949:1;4955:19;
    4956:17;4957:23;
    4958:4;4959:2;
    4960:21;4963:9,17;
    4967:1,7,11,23;4969:2,
    8;4971:4;4975:12;
    4977:13;4980:3,12,25;
    4981:16,19;4982:2,8,
    14;4983:17,22,23;
    4984:3,6,11,15,16;
    4985:24;4986:11;
    4989:17,25;4991:16;
    4992:15,21;4993:8,15,
    23;4995:6;4996:3,9,
    15;4997:3,7,16,24;
    4998:17;4999:6;
    5000:14,19,25;5001:1,
    23;5002:3,9,21;5003:7,
    11;5007:5,14,18,20,24;
    5008:14,19,23;
    5009:19,24,25;5010:2,
    6,11,21;5011:1,16,19,
    23;5012:14,20,25;
    5013:1,3,9,21,25;
    5014:11;5015:22;
    5017:5,9;5018:5,24;
    5019:6,9,13,18,20,24;
    5021:18,23,25;5022:9;
    5023:17;5024:23;
    5025:2,6,9,10,13,17;
    5026:4,11,15,21;
    5027:18;5029:7,12,14,
    19,24;5030:4,20;
    5032:10;5033:8;
    5035:4,8,12,16,21;
    5036:17,23,25;
    5038:17;5039:13,22,
    24;5040:9,15;5041:1,
    5;5042:8,15;5043:20;
    5044:4,7,17,23;5045:2,
    9,21;5046:6,7;5047:8;
    5048:11;5049:3,20,22;
    5050:1,4;5051:9;
    5052:4;5054:15;


    5055:1,18;5056:8,16,
    21;5057:16;5058:24;
    5059:4,6,15;5060:23;
    5061:15,25;5062:7,16,
    25;5063:3,21,21,21;
    5064:23;5065:18;
    5066:9;5068:8,19,23;
    5071:24;5072:5,9,17;
    5073:25;5074:3,15,20;
    5075:11,25;5076:16,
    23;5077:1,3,13;5078:3,
    6,11,16;5080:20;
    5081:2,10,13,17,22;
    5082:1,14;5083:7,21;
    5088:19,22;5089:5;
    5090:1,4,24;5091:3,9,
    19;5092:14;5093:1,6,9,
    10;5094:10;5095:5,14;
    5096:1;5104:2,24;
    5105:1;5107:5;5108:7,
    11,16,19,24;5109:2,17;
    5111:22;5112:9;
    5113:16,18;5114:7;
    5115:12,23;5117:10;
    5119:22;5126:4,7;
    5127:16;5130:10;
    5133:12;5136:25;
    5137:4;5150:9,16;
    5151:25
rigid (2) 5052:14,18
rigorous (1) 5093:18
ring (3) 5001:18;
    5119:12;5120:7
riparian (1) 5093:16
River (284) 4891:4;
    4893:14,16;4894:3,9,
    10;4895:1,17;4898:13;
    4899:11;4902:25;
    4903:25;4904:1;
    4912:6,8;4914:14;
    4915:5,12,14,24;
    4918:13;4919:17,17,
    20,20;4920:6,15,16,22;
    4921:2;4922:10,18;
    4923:14,17,21,24;
    4925:16;4927:13,13,
    14,17,19;4929:2,23;
    4930:9,13;4931:8;
    4943:9,19;4944:18,19;
    4945:10,17,22;
    4946:14;4947:10;
    4948:3,9,17,21,22,23;
    4949:1,3,9,23,25;
    4950:5,20,21;4951:2,7,
    19,22;4952:22;
    4953:20;4966:25;
    4967:7,9,11,14;4968:7,
    10,12,21,22;4969:4,19;
    4972:23;4975:25;
    4983:22;4984:6,9,14,
    18,25;4985:1,9,23;
    4986:4,11,21;4987:7,
    11,13,19,25;4993:4;


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(21) referenced - River







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    4994:6,12;4995:6,20;
    4996:15,23;4997:6;
    4999:1,2;5000:1,3,4,
    18;5003:2,2,14;5004:1,
    6;5006:1,15,24;5007:4,
    18;5012:24;5014:19,
    25;5015:25;5017:2,15,
    18,25;5020:9,10;
    5026:3,10;5028:3,10;
    5029:11,24;5030:9,14;
    5034:16;5035:7;
    5036:15;5037:2,17,21;
    5038:20,24,25;5039:6,
    7,9,11,21,21,24;
    5041:5,10;5042:22,24;
    5044:13;5045:19;
    5046:11,19;5047:8;
    5048:23;5049:6,8,14;
    5050:7,22;5051:16;
    5055:7;5056:5,24;
    5057:2,5;5058:1;
    5059:2,20,25;5060:5,
    12;5064:3,5;5068:16;
    5071:18;5075:10,10,
    13,15,17,21,23,25;
    5078:20;5084:1,15;
    5085:18;5086:10,13,
    15,19,20,23;5089:13,
    25;5090:9,18;5091:12,
    15,24;5093:8;5095:2,4,
    8,25,25;5096:1,9,11;
    5098:25;5101:13;
    5104:6;5106:1,2;
    5107:20,23;5109:6;
    5112:3,5;5115:6,20;
    5119:17;5121:7,20;
    5122:22;5126:13,14,
    18,19;5128:14,20;
    5129:4;5131:1,6;
    5132:14,19;5133:12,
    15,23;5134:2,10,22;
    5135:8,16,19,21;
    5136:1,4,8,9,9;5137:2,
    2;5139:7,11,12;
    5141:14;5145:14;
    5146:17;5148:10,11,
    22;5149:4
riverbed (1) 4948:22
rivers (27) 4895:10,15,
    22;4898:8,9;4899:19;
    4908:10;4911:25;
    4912:1;4982:13;
    4993:8;4995:24;
    5033:7;5034:14,15,18;
    5035:2;5049:15;
    5051:15;5056:10;
    5065:4;5127:23;
    5137:3,7;5143:2,4,13
river's (3) 4948:20;
    5079:4;5107:16
road (5) 4929:23;
    4930:11;5051:1;
    5142:14,21


road/Jeep (1) 4937:2
Robinson (5) 4941:6;
    4958:9;5001:8,10,13
rock (6) 4947:25;
    5004:17,25;5028:6;
    5052:12;5127:14
rocker (1) 4899:5
rockier (1) 5130:18
rocks (5) 5052:6;
    5055:21;5057:20;
    5144:22;5145:2
Rocky (2) 5096:24;
    5097:1
Rojas (14) 4891:17;
    4909:15;5149:24,25;
    5150:9,20,24;5151:1,4,
    9,11,15;5152:3;5153:3
rolling (1) 4919:14
Rome (2) 4956:15,19
roof (2) 5054:11,14
roofs (1) 5054:6
room (4) 5006:23;
    5007:1,2;5151:21
Roosevelt (16)
    4968:16;4986:18;
    5020:8;5064:3;
    5086:18;5105:16;
    5106:3;5115:21;
    5119:17;5120:2,2,12,
    13;5121:7;5124:21;
    5125:8
roots (2) 5094:9,12
rough (1) 4912:7
round (2) 4973:21;
    5145:9
route (8) 4905:9,10,11,
    11;4908:10;4930:14;
    5145:21,25
Routinely (3) 5088:4,
    22,23
rowboat (1) 5012:14
rowed (1) 5012:18
rows (1) 5124:20
rubber (1) 5028:5
ruggedness (1)
    4913:22
ruined (1) 5050:15
rule (1) 5052:8
rules (3) 4976:15,18;
    4977:23
run (3) 5076:2,2;
    5144:19
running (1) 4972:5
runoff (4) 4982:24;
    4983:15;5109:15;
    5112:16
runs (6) 4948:17;
    4952:22;4996:20;
    5055:11,13;5127:11
Rye (1) 5105:25


S


sail (1) 5084:14
Salt (138) 4891:4;
    4894:10;4895:1,17;
    4896:12,19;4897:12,
    15,16,17,22;4898:4;
    4899:11;4908:9;
    4911:25;4912:1,8;
    4914:14;4915:5;
    4918:18;4919:16,20,
    24;4921:6,8;4922:14,
    15;4923:17;4927:13,
    19;4928:6;4929:2;
    4943:9,14;4944:17,19;
    4945:22;4946:13,21;
    4949:1,9,25;4951:2,15,
    19;4953:4,20;4957:18;
    4965:24;4966:3;
    4967:20;4968:24;
    4974:8;4982:13;
    4984:17;4987:7,11,13,
    19,25;4993:7,24;
    4994:6,12;4995:5,20,
    24;4996:15;4997:6;
    5000:18;5002:16;
    5008:10;5017:2,19,24;
    5026:3,10;5027:3;
    5034:15;5035:4;
    5037:2;5041:1,5,10;
    5042:22,24;5044:3,13;
    5045:19,25;5046:3,11,
    19;5047:8;5056:5,24;
    5057:2,5;5059:2,3;
    5060:9;5064:3,14;
    5084:15;5086:23;
    5088:11;5089:25;
    5107:16;5114:12;
    5115:20;5119:17;
    5121:6,20;5122:22;
    5126:12,14,19,25;
    5127:5,18;5128:10,12;
    5130:25;5131:6,12;
    5135:15;5136:1,9,11;
    5137:1;5138:23;
    5139:11;5141:14;
    5143:3,4;5145:14;
    5148:10,19
same (50) 4895:1;
    4896:23;4909:22;
    4916:10;4938:11;
    4941:7;4952:18;
    4966:5;4969:24;
    4989:9;5000:9;
    5019:19,23;5021:2,15;
    5040:12;5042:11;
    5046:6;5049:13,13,15;
    5050:21;5051:1;
    5058:3,12;5070:8;
    5080:10;5082:4,24;
    5087:16;5092:11,16;
    5093:17;5095:11,14;
    5103:7;5104:18;
    5112:23;5118:9,16;
    5125:6,14;5126:10;


    5127:1,3,18;5129:10,
    11;5132:7;5135:2
San (1) 4922:3
sand (6) 4893:25;
    4949:15,16,23;5060:3;
    5096:11
sandier (1) 5096:5
sands (1) 4949:10
sandy (1) 5096:8
sat (2) 4897:21;
    5068:11
saving (1) 4912:6
saw (6) 4914:15;
    4963:25;4995:19;
    5038:19;5086:12,20
Sawmill (3) 4910:23;
    4911:1,20
saying (32) 4902:11;
    4914:3;4925:23;
    4926:5,12;4958:18;
    4961:13;4981:5;
    4985:19;5003:10;
    5004:20;5012:4;
    5015:9;5018:1;
    5022:18;5023:20;
    5056:23;5058:9;
    5068:8;5069:4;5077:2;
    5083:24;5089:2;
    5090:3,5;5091:24;
    5098:13;5106:17;
    5109:9;5110:6;
    5146:23;5152:7
schedule (1) 5149:23
scheduled (2) 5151:25;
    5152:9
scientific (4) 4920:9,14,
    24;5071:4
Scot (3) 4912:14,14,19
Scotch (7) 4911:21;
    4912:11,12,14,15;
    4921:18;4981:24
Scots (1) 4912:19
Scott (1) 5012:20
Scottish (2) 4908:11;
    4912:12
scour (1) 5013:17
scramble (1) 5145:23
scraped (1) 5028:6
screen (6) 4895:15;
    4926:18;4980:4;
    4981:22;5032:13;
    5033:5
screening (4) 4895:11,
    14,19;5081:24
screensaver (1)
    5028:18
scribbles (1) 4978:6
scroll (1) 5027:23
scrubby (1) 5149:1
Sean (2) 5116:16;
    5151:18
search (1) 4989:21
season (1) 5079:8


seasonal (12) 5061:22;
    5062:6;5064:19,19;
    5085:18,20,25;5086:7;
    5101:13,15;5137:13;
    5140:2
seat (1) 5014:22
sec (1) 5114:3
second (19) 4914:7;
    4923:15;4927:25;
    4936:14;4952:17;
    4954:3;4965:19;
    4996:20;5010:1;
    5035:11;5046:24;
    5057:11;5101:5;
    5102:16,16;5111:20,
    25;5117:12;5121:19
secondary (1) 5037:14
Secondly (1) 5070:17
section (26) 5009:24;
    5010:2,25;5017:13;
    5023:23;5036:20;
    5045:1;5055:7;
    5074:24;5075:12;
    5076:19;5078:17;
    5079:16;5130:21,25;
    5131:4,7,11;5132:2,4,
    5,12,15,16,17,24
sections (17) 4953:1;
    5077:6;5078:12,15,18,
    22;5130:5,10,15;
    5131:21;5132:1,11,20;
    5137:19,20,23;5138:2
seeds (2) 5033:6;
    5035:1
seeing (9) 4949:12;
    4966:22;4995:10;
    5039:19;5090:21;
    5093:3,15;5095:22,23
seem (5) 4991:8;
    5022:6;5067:16;
    5101:12;5107:15
seemed (2) 4956:9;
    5068:22
seems (9) 4907:19;
    4958:17;4979:4;
    5015:21;5029:16;
    5067:6,16;5097:22;
    5113:22
Segment (145) 4907:2;
    4918:19;4919:21,24;
    4923:13;4925:15;
    4927:20,22,24;4928:6,
    11,18,18;4929:2,3,8,9,
    9,11,13,15,16;4930:17;
    4931:22;4932:17,18,
    24;4933:11,17;
    4934:16,17,18;4935:1;
    4937:14,15;4938:5;
    4940:5;4943:1,2,3,4,5;
    4994:9;4997:22;
    4999:6,11;5000:4;
    5013:12,13;5014:4,7;
    5015:14,15;5016:12;


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(22) riverbed - Segment







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    5017:12;5019:4;
    5020:6;5022:3,23;
    5023:14;5024:3,25;
    5025:2,6,9,12;5028:4,
    10;5057:7;5063:20,23,
    24;5064:1;5078:8;
    5079:9,10,13,15,17,17;
    5080:10,15,16,18,19,
    22,23,25;5081:1,10;
    5082:13;5086:23,24,
    24;5087:2;5089:10,17,
    18,20,21;5090:9;
    5093:21;5094:25;
    5095:3;5105:13,17;
    5107:20;5123:9,9,9,21;
    5125:2,2;5126:12,13,
    14,19,23,24;5127:5,9,
    11,16,17,19;5128:9,11,
    11,14,19;5129:3,10,12,
    23;5133:17;5134:2,10,
    23;5135:8;5137:1;
    5139:6,11;5140:19,22;
    5141:15
segmentation (1)
    5126:22
segments (24)
    4933:12;4994:5;
    4997:16;5014:10;
    5015:6,23;5017:3;
    5056:5;5063:11;
    5078:5;5079:20,21;
    5088:12;5101:19,20;
    5109:16,17;5110:4;
    5123:4;5126:18;
    5127:3,8;5133:11;
    5144:2
selected (2) 4898:22;
    5077:6
selection (2) 5076:19;
    5077:7
self-described (1)
    5000:17
self-promotion (1)
    4981:11
sell (1) 4945:25
semi-arid (1) 4893:2
Senator (1) 4941:20
send (1) 5071:25
sense (7) 4935:1;
    5079:1;5083:3,15;
    5105:6;5122:24;
    5143:7
sentence (23) 4987:13,
    22,23;4989:5;4993:23;
    4994:4;5033:4,12,16,
    17,18,21,24;5034:2,13,
    25;5038:10;5039:12;
    5040:1;5092:5;5101:5,
    9;5102:17
sentences (1) 5033:11
Sentinel (1) 4914:10
separately (1) 5064:14
separates (1) 4901:16


September (1) 5150:16
serious (1) 5055:17
Service (2) 5006:17,20
session (1) 4990:9
set (10) 4900:2;
    4914:23;4939:15;
    4966:7;4970:24;
    4976:5;5021:15;
    5040:2;5047:17;
    5142:14
sets (2) 4976:21;
    4979:22
setting (3) 4896:3;
    5077:10;5130:6
settled (1) 4944:24
settlement (1) 4986:3
settlements (3) 4898:3,
    4,8
seven (1) 5122:20
several (13) 4900:24;
    4903:7;4904:18;
    4973:5;4974:2;
    4976:23;4993:7;
    5018:21,22;5072:14;
    5081:5;5083:10;
    5105:18
sewer (1) 4950:11
Shall (1) 5022:19
shallow (7) 4948:10,13,
    15;5029:16;5052:15,
    17;5075:21
shallower (1) 5076:3
sheet (1) 4936:14
ship (1) 5048:22
shocked (1) 5039:19
short (3) 4901:4;
    4947:10;4974:3
short-circuit (1) 4938:4
shorter (1) 5104:1
shorthand (1) 4901:2
shot (1) 4971:1
show (8) 4933:22;
    4934:1,16;4935:1;
    4944:15;5025:1;
    5058:15;5104:21
showed (4) 4891:5;
    4964:22;5044:20;
    5068:21
showing (3) 4987:5;
    5037:18;5138:12
shown (2) 5074:8;
    5117:18
shows (5) 5090:23;
    5104:22;5115:19;
    5118:14;5138:14
shuttle (1) 5142:14
side (16) 4939:23;
    4951:17;5028:20;
    5062:14;5065:14;
    5072:3;5075:21,22;
    5076:9;5077:21,21;
    5103:25;5106:1,6;
    5132:13;5144:23


sides (1) 4952:23
Sierra (1) 5149:3
sight (1) 5045:3
sign (4) 4993:19;
    4995:10,19;5090:20
significant (7) 5038:5;
    5058:10;5093:22;
    5105:15;5125:22;
    5128:12;5135:5
significantly (3)
    5054:18;5060:13;
    5091:16
signs (2) 5065:1;
    5110:1
silk (1) 4963:16
similar (14) 4893:12;
    4899:10;5021:4;
    5036:8;5051:22;
    5053:8;5056:23;
    5057:7;5058:19;
    5096:11;5100:1;
    5125:19;5127:17;
    5131:16
Similarly (1) 5058:14
simple (1) 4927:5
simpler (1) 5033:22
simplest (1) 5087:7
simply (7) 4915:24;
    4959:14;5022:24;
    5084:3;5108:7;
    5109:19;5113:14
singing (2) 5040:3,4
single (5) 4893:18;
    4961:10;5078:10;
    5101:11;5107:18
sink (1) 4949:15
sinks (1) 4949:23
sit (4) 4908:20;
    4927:21;4945:15;
    5004:19
site (3) 5026:3,4,10
sitting (2) 4897:24;
    4927:2
situation (1) 5075:20
Six (10) 4979:23;
    4993:4;4995:21;
    5028:5;5078:18;
    5097:6;5109:16,17;
    5110:4,4
sixth (1) 5142:5
size (4) 4944:6;
    4968:15,19;5019:2
sketch (1) 5037:18
skiff (6) 4955:21,22;
    5011:22;5012:1,5,8
skiffs (1) 5011:19
skill (2) 4933:1,13
skilled (2) 4911:21;
    4981:24
skins (3) 4959:9;
    4961:14,17
Sky (5) 5035:13,24;
    5036:20;5044:19;


    5072:22
Slade (45) 4891:18,22;
    4892:3,11;4899:16;
    4907:6,10;4909:3,6,11,
    14,17,23;4939:16;
    4976:6,17,18;4977:7,
    21;4978:10;4979:15;
    4983:20;4985:17;
    5011:21;5025:18,21;
    5028:21,23;5031:6,21;
    5032:20;5053:24;
    5098:9,19;5102:13;
    5120:18,20,21;
    5136:19,20,23;5149:9,
    13;5151:13;5152:24
slap (1) 4901:23
sleeping (1) 4974:19
slid (1) 5054:6
Slide (125) 4906:10,12,
    23;4907:14;4915:19;
    4923:9,9;4924:1;
    4925:8,11,22,23;
    4926:11,17;4933:18,
    21,22;4934:14,18;
    4944:9,10,18;4959:4;
    4964:10,23;4965:8;
    4980:1;4981:15;
    4986:17;4989:4;
    5001:8;5003:4;5006:2,
    16;5007:3,20;5010:22,
    23;5011:16;5012:22,
    22;5013:5;5015:20,21;
    5017:13;5018:3,7,9,19,
    25;5019:2;5022:5,7;
    5023:13,14;5024:20,
    20,21;5025:4;5043:25;
    5045:14;5048:7;
    5049:20,24;5051:6,6,7;
    5052:5;5053:4,14;
    5054:10,13;5055:14;
    5057:18;5059:6,7,21,
    22;5060:16,20,25;
    5063:10;5067:12;
    5068:25;5069:12,14,
    21;5073:23;5074:20;
    5075:3;5077:16,17;
    5078:4;5084:5;
    5085:15;5086:12;
    5087:4;5088:2,2;
    5089:10,16;5090:22,
    23;5092:4,13;5093:20,
    20;5095:10;5096:7,13;
    5111:16;5112:21;
    5113:1;5115:19;
    5123:3;5139:17;
    5146:9,10,14,19,23;
    5147:1,3,18,20
slides (15) 4894:8;
    4899:4;4918:7;4964:8,
    9;4966:18;4967:3;
    4980:8;4992:7;
    4997:19,21;5017:11;
    5018:6;5060:17;


    5117:5
slideshow (5) 5021:20;
    5031:6,12,17;5043:24
Sliding (1) 5052:12
slightly (3) 4966:8;
    5123:13;5127:10
slope (2) 5095:1,3
sloped (1) 4899:5
sloping (1) 4899:4
sloughs (1) 4951:17
smack-dab (1) 5151:19
small (27) 4901:3,4,6,8,
    9,11,13,14,16,18;
    4902:2;4955:18,19;
    4959:12;4968:12;
    5009:22;5013:18;
    5037:14;5051:21;
    5083:1;5085:19,23;
    5086:1,3;5126:2;
    5140:7,14
smaller (3) 4932:21;
    4968:11;5012:9
snow (4) 4911:24;
    4982:12;5109:7;
    5142:18
Society (2) 4907:5;
    5037:1
softs (1) 5052:18
software (1) 5103:7
sold (1) 4961:12
somebody (10)
    4912:11;4913:12;
    4995:17;5001:18;
    5002:6;5004:6;
    5027:16;5039:15,16;
    5116:4
somebody's (1)
    4896:23
somehow (1) 4912:23
someone (8) 4981:11;
    5032:5;5047:13;
    5048:21;5050:6;
    5057:22;5077:5;
    5087:7
someplace (1) 5076:17
sometime (1) 4928:9
sometimes (11) 4901:1;
    4948:1;4964:23;
    4972:6,6;5051:5;
    5053:8;5075:16;
    5080:11;5144:21;
    5145:3
somewhat (2) 4894:2;
    5052:7
somewhere (6) 4918:7;
    4947:6;4958:25;
    4998:16;5095:8;
    5115:19
son (1) 4912:19
soon (1) 4915:8
sorry (34) 4911:10,13;
    4912:1;4916:24;
    4921:22;4938:17;


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(23) segmentation - sorry







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    4940:3;4954:11;
    4975:16;4997:21;
    5007:21;5013:24;
    5020:10,12;5024:10;
    5026:5;5032:11,19,22;
    5041:13;5053:13;
    5062:4;5063:20,22;
    5064:9;5074:7;
    5090:22;5091:3;
    5092:6;5096:13;
    5101:22;5113:2;
    5118:2;5151:15
sort (5) 4905:8;4912:9;
    5009:15;5032:10;
    5060:14
sound (6) 4987:10;
    5009:24;5017:5;
    5037:3;5062:8;
    5127:16
sounds (7) 4984:16;
    4998:8,14;5017:8;
    5019:9;5035:17;
    5117:1
source (11) 4941:16;
    4956:21,23,24,25;
    4989:14,15;4990:2,2;
    5021:21;5034:4
sources (4) 5015:19;
    5098:2;5107:22;
    5148:14
south (1) 4904:4
Southwest (2) 5038:6;
    5099:23
space (1) 4987:3
Spanish (8) 4897:3,8,
    11;4898:3,8;4949:9,
    22;5045:7
spare (1) 4975:3
SPARKS (20) 4900:1,7,
    11,17;4907:9,12;
    4908:23;4909:1,24;
    4910:4,9,10;4926:16;
    4927:10;4939:2,10;
    4940:15;4969:25;
    5024:10;5102:4
Spaulding (1) 5012:20
speak (3) 4901:17;
    4912:24;5026:22
speaking (2) 5126:6;
    5137:22
species (1) 5093:12
specific (23) 4907:7;
    4917:18,22;4983:1;
    4994:21;4997:5;
    5000:18;5009:1;
    5010:19;5011:3;
    5012:5;5014:16;
    5020:19;5025:11;
    5026:2,9,13;5036:15;
    5044:22;5062:1;
    5078:8;5088:24;
    5097:16
Specifically (25)


    4894:11;4895:9,14,20;
    4905:4;4907:20;
    4915:21;4917:10;
    4940:25;4945:19;
    4948:11;4951:4;
    4965:11;5004:20;
    5034:23;5043:6;
    5049:10;5050:12;
    5051:15;5070:6;
    5073:9,13;5107:8;
    5108:10;5144:18
specifics (1) 5097:1
speculation (1) 5036:22
speedboat (1) 5054:9
spelled (1) 5099:5
spelling (1) 5036:10
spend (1) 5049:6
Spier (10) 5034:2,5,6,
    10;5036:8,17;5040:18;
    5042:8,13,17
Spier's (1) 5035:6
split (3) 4950:5;
    5088:14;5127:13
spoke (2) 5035:11;
    5088:14
spoken (1) 5038:9
spot (7) 5031:3;5062:1;
    5075:14;5076:7,15,17;
    5095:12
spots (2) 5029:13;
    5077:24
spring (12) 4911:24;
    4982:12,24,25;
    4983:14;5109:6,12,14,
    15;5112:16;5133:20;
    5135:4
springs (4) 5105:19;
    5106:11,13,18
spurs (1) 4904:2
square (1) 5105:16
squared (1) 4910:2
SRP's (1) 5053:16
stability (1) 4948:1
stack (1) 4936:15
stage (2) 4989:8;
    4991:14
stand (1) 5024:15
standard (10) 4901:15;
    5001:25;5002:2,8,10,
    14,14;5048:13;5050:3;
    5087:16
standards (1) 4901:20
standpoint (1) 5084:16
stands (3) 4901:25;
    4984:23,24
Stantech (2) 5007:22;
    5008:17
stapled (2) 4976:7;
    5032:2
star (1) 4913:19
start (14) 4903:10;
    4911:17;4920:14;
    4930:22;4931:4;


    4939:5;5026:25;
    5031:20;5062:14;
    5080:7;5097:10;
    5117:2;5119:7;
    5122:19
started (18) 4903:24;
    4920:11;4921:5;
    4922:1;4923:24;
    4924:19;4928:5,10;
    4929:18;4930:3,4,17;
    4957:22;4962:24;
    5114:25;5142:12;
    5147:14;5151:14
starting (4) 4929:15;
    4999:14;5101:6;
    5111:25
starts (4) 5025:16;
    5036:5;5075:22;
    5142:6
State (22) 4895:9;
    4896:5;4897:1;
    4898:16;4909:7;
    4929:3;4938:20;
    4978:1;5008:2;
    5009:23;5010:23;
    5021:19;5056:10;
    5068:14;5096:24,25;
    5097:2;5100:3,11;
    5111:11;5129:5;
    5141:4
stated (4) 4914:11;
    4951:1;5000:20;
    5002:5
statehood (6) 4946:14;
    4950:13;4967:23;
    5027:15;5056:13;
    5104:6
statement (17) 4893:8;
    4942:21;4960:18;
    4982:22;4985:2;
    4991:18;4993:14;
    4994:14;4995:12,18;
    4996:8;5002:17;
    5006:10;5007:19;
    5012:3;5017:21;
    5076:23
statements (1) 4994:15
states (5) 4940:25;
    5097:19,24;5102:19;
    5105:12
State's (2) 4928:11;
    4981:22
station (3) 4939:23;
    4940:8;5142:12
stationed (3) 4921:10,
    11,16
statistical (1) 5022:25
statistically (1) 5104:16
statistics (2) 5103:16;
    5104:25
status (1) 4913:19
Staying (1) 5054:15
steamboats (1) 4903:5


steep (2) 5055:5,7
stem (1) 5094:6
Stewart (6) 5094:16,21,
    25;5141:16,16,17
Stewart-something (1)
    5141:17
stick (2) 5066:21,23
sticking (2) 5018:12;
    5023:19
sticks (1) 4968:5
still (19) 4891:13,19;
    4904:23;4967:2;
    4990:23;5004:7;
    5014:14;5018:12;
    5027:17;5050:16;
    5063:16;5081:15;
    5082:23;5094:12;
    5097:13;5127:19;
    5133:4;5138:12;
    5143:5
stone (1) 4932:4
Stoner (1) 4918:22
stoney (1) 5055:11
stop (3) 5068:16;
    5142:24;5150:6
stopped (1) 4947:8
stories (1) 4942:9
story (10) 4942:13,18;
    4962:7,8,9,10;4965:16,
    16;4967:20;4968:20
stout (8) 4911:22;
    4913:20,21,21;
    4917:17,18,22;4982:1
straight (1) 4946:25
straightened (1)
    4900:22
stranger (1) 4906:21
stream (4) 5022:25;
    5129:14,23;5151:22
streambed (1) 5097:21
streamflow (3) 5026:4,
    10;5104:19
Streams (7) 4891:3;
    4893:1;5056:11;
    5090:12,16;5105:18,22
stretch (3) 4937:25;
    5030:23;5058:1
stretches (1) 4969:6
strong (1) 5000:9
strongly (1) 5093:5
struck (1) 4919:16
stuck (3) 5050:22;
    5051:2;5142:18
studies (4) 5010:15;
    5034:1;5070:12;
    5087:23
study (11) 4894:23;
    4895:1,5,24;4896:1,18,
    25;4927:17;5009:22;
    5010:19;5042:12
stuff (9) 4896:13;
    4974:3;5046:25;
    5048:5;5060:14,15;


    5064:21;5144:25;
    5145:4
stuff's (1) 5144:21
stunts (1) 5054:8
style (2) 4975:8;
    4981:10
Sub-bullet (3) 4923:13,
    17;4944:19
subchannels (1)
    4892:25
subflow (3) 4948:23;
    4949:3,5
subject (1) 5043:13
submission (1) 5053:17
submitted (10) 4892:9;
    4909:8;4978:14;
    4987:4;4990:14;
    5011:7;5043:17;
    5120:18,23;5124:19
submitting (2) 4908:22;
    4909:2
subsequent (1) 4928:4
Substantially (3)
    4963:13;5081:6;
    5125:10
substantive (4) 4988:3;
    5060:20;5077:17;
    5083:4
substantively (2)
    4966:15;5082:19
success (14) 4994:23;
    4997:10;5000:23;
    5001:21,22;5002:7,12;
    5007:13;5048:11,20;
    5050:16;5055:15,18;
    5056:20
successes (2) 4997:7;
    5007:9
successful (13)
    4984:21,24;4994:12,
    17;4995:9;4996:14;
    4997:15;5001:9;
    5055:22;5056:2,16;
    5135:25;5136:10
successfully (2)
    4927:23;4984:10
sufficiently (1) 5076:17
suggest (4) 5015:21;
    5030:17;5068:22;
    5069:24
suggested (4) 4897:15;
    4966:7;4967:14;
    5066:7
suggesting (7) 4917:2,
    4;5003:24;5006:5,7,8;
    5041:9
suggestion (1) 4912:3
suggests (3) 5004:8;
    5042:1;5067:23
suitable (1) 4914:15
sum (2) 4967:19;
    5020:16
summaries (2)


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(24) sort - summaries







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    5022:25;5103:10
summarize (1) 5089:16
summarizing (2)
    4959:4;5036:5
summary (8) 4980:1;
    4982:17,18;4997:14;
    4999:21,23;5000:11;
    5007:13
supervision (1) 5077:15
supplemental (1)
    5117:4
supplementary (2)
    4938:17,20
support (4) 4915:16;
    4951:12;4967:19;
    5015:24
supporting (1) 4917:12
suppose (1) 5012:16
suppositions (1) 4943:9
sure (44) 4892:4;
    4897:10;4898:10;
    4899:16;4900:1;
    4905:14;4911:8;
    4912:17,23;4914:9;
    4915:1;4923:8;
    4925:12,15;4947:17;
    4952:17;4957:14;
    4962:21;4973:15;
    4977:12;4983:9;
    4993:11;5015:22;
    5022:8;5023:18;
    5029:5,20;5032:18;
    5041:23,25;5056:24;
    5060:12;5069:18;
    5072:13;5080:10;
    5083:22;5089:7;
    5098:15;5100:15,25;
    5126:17;5133:24;
    5134:19;5143:20
surface (3) 4949:4;
    5093:3;5144:24
surprise (2) 5059:16,19
surprised (4) 5057:1,4;
    5068:13;5111:2
Survey (5) 4895:8;
    4944:23;5099:17;
    5102:19;5137:21
surveyed (1) 5132:16
surveying (2) 4996:20;
    4997:2
surveyor (2) 5098:23;
    5099:15
surveyors (1) 5098:24
surveys (1) 5096:18
susceptibility (11)
    4986:2;5002:20,25;
    5003:3;5006:3,11;
    5015:20;5084:5;
    5085:15;5107:17,20
suspect (1) 5146:1
swept (1) 4997:11
Swilling (1) 4948:2
Swilling's (2) 4945:5;


    4948:5
swimming (3) 5054:7,
    11,14
switch (1) 5115:3
Sycamore (1) 5106:7
Sycamores (2) 5106:8,
    8
synonym (1) 4982:25


T


table (29) 4946:16;
    4953:17,18;4954:8;
    5011:6,18;5016:2;
    5022:22;5063:10;
    5088:10;5105:11,12;
    5108:16;5121:4,19,21,
    22;5122:1,2,4,5,6,8,9,
    23;5123:10,25;5126:8,
    8
tabulate (1) 4999:20
tail (1) 5152:1
takeaway (2) 5014:23;
    5015:1
talk (22) 4898:18;
    4933:14;4943:8;
    4954:20;4980:19;
    4986:16;4988:12;
    4992:15;4997:14;
    5001:25;5017:10;
    5018:24;5023:11;
    5024:22;5031:4;
    5045:14;5049:7;
    5070:6;5087:4;5097:4;
    5099:9;5138:19
talked (39) 4896:11,14;
    4897:3;4898:2;
    4915:21;4919:4,10;
    4922:16;4923:5,25;
    4944:21;4953:14;
    4955:15;4980:18;
    4981:15;4984:2;
    4986:20;4988:5;
    5013:5,7;5015:20;
    5031:15;5035:14;
    5036:21,21;5038:9;
    5051:15;5065:9;
    5071:15;5088:16;
    5089:6;5097:5;
    5099:10;5111:13;
    5130:5,21;5136:5;
    5142:25;5146:25
talking (45) 4892:12;
    4896:1;4901:8;4902:4,
    19;4906:10,14;
    4910:22;4915:22;
    4918:21;4921:4;
    4931:18;4934:3;
    4941:16;4952:12,18,
    21,23;4958:2,10;
    4960:5;4965:11,13;
    4971:8;4986:18;
    4992:14;5010:22;


    5014:10;5015:6;
    5043:5;5052:23;
    5061:22;5069:21;
    5073:16;5075:9;
    5077:11;5099:2;
    5119:9;5125:16,20,25;
    5126:1;5130:14;
    5137:25;5139:15
talks (3) 4893:8;
    5012:23;5107:8
tall (1) 4919:6
tamarisk (2) 5093:13,14
tandem (2) 4972:5,25
Tangle (2) 5020:13;
    5064:5
Tartan (1) 4912:21
taught (1) 4937:20
team (5) 4980:19;
    5008:23;5071:8,11,17
technical (1) 5081:5
technology (1) 5034:18
tedious (1) 5063:14
telling (2) 5076:25;
    5084:13
Tellman (1) 5009:6
tells (1) 5068:2
Tempe (10) 4948:15,
    16;4949:14,18;4950:3,
    9,20;4951:21;4997:25;
    4998:10
ten (2) 5038:19;
    5136:10
tend (7) 4901:5;
    4988:8;5011:25;
    5023:5;5049:12;
    5094:5;5130:17
tentative (1) 5151:5
term (4) 4902:8;
    4983:11;5049:2;
    5062:19
terms (19) 4900:24;
    4905:2;4927:14,19;
    4943:16;4966:14;
    4967:4;4988:4;
    4997:22;4999:17;
    5013:23;5014:9;
    5056:6;5057:9;5103:3;
    5121:11;5135:5;
    5140:19,20
test (2) 4959:18;4986:2
tested (1) 4896:3
testified (21) 4903:7;
    4989:22;4990:21;
    5009:16;5010:5;
    5012:6;5017:17;
    5018:5;5044:10;
    5046:9;5047:7;5051:8;
    5072:16;5073:6;
    5081:9;5082:12;
    5083:5;5086:12;
    5100:7;5115:11;
    5128:10
testify (2) 5077:5,13


testifying (20) 4892:15;
    4960:10;4977:2,11,17;
    4980:17;4988:13;
    4989:10;5059:7,11;
    5070:11,14;5076:18;
    5086:11,14;5096:16;
    5098:1,11,22;5137:18
testimony (82) 4892:17;
    4893:14;4894:19;
    4897:2,20;4898:5;
    4900:25;4902:23;
    4906:21;4918:17;
    4925:17,22;4926:4,7;
    4928:2,8,13,20;
    4942:25;4944:5;
    4949:6;4950:8,18,23,
    24;4951:11;4953:10,
    15;4954:14;4956:18;
    4959:10;4960:15;
    4964:8;4965:2,4;
    4966:22;4967:6,8,10,
    12,16,17;4971:7;
    4978:21;4979:10,12;
    4989:1,3,3,24;4991:10,
    15;4992:7;4994:20;
    4999:19;5003:16;
    5004:16;5018:20,23;
    5037:4;5039:14;
    5056:22;5062:3;
    5070:7;5081:4,6;
    5082:19;5087:13;
    5088:9;5089:5;5098:3;
    5100:5;5110:13;
    5113:10,12;5114:11;
    5116:2;5133:10;
    5140:21;5143:18,23;
    5147:23
thalweg (3) 5075:16;
    5132:9;5133:2
Thanks (5) 4970:17;
    4975:13;5084:4;
    5114:9;5149:13
theoretically (3) 5063:4,
    7;5076:11
theory (1) 4959:18
thereby (1) 4912:6
thinking (20) 4901:17;
    4902:12;4907:22;
    4933:16;4973:17;
    4974:7;5051:14;
    5090:18;5091:23,23;
    5109:11;5114:19,21,
    25;5127:19;5140:13,
    17,18,20;5141:6
third (6) 4914:23;
    4915:2;5067:14;
    5101:5;5105:12;
    5119:6
Thirty (1) 5055:10
Thomsen (2) 5019:5;
    5020:2
Thorpe (2) 4988:12;
    4990:12


though (18) 4919:24;
    4956:3;4958:12;
    4975:21;4992:5;
    4993:22;4994:10;
    4997:4;5007:10;
    5018:7;5021:5;
    5044:25;5050:16;
    5076:6;5078:21;
    5089:25;5102:14;
    5108:11
thought (19) 4908:23;
    4940:5;4957:7;4960:5;
    4991:19;5057:10;
    5058:8;5063:24;
    5065:9,11;5066:16;
    5110:21,21;5123:15;
    5127:20;5128:2;
    5134:6;5141:4;
    5151:13
thousand (6) 4899:8;
    5059:9,12,14,19;
    5086:4
thread (1) 4893:18
three (19) 4911:25;
    4914:13,13;4929:25;
    4934:1;4982:12;
    5000:22;5013:13;
    5020:16;5042:6;
    5045:5;5107:11;
    5117:2;5120:1,6;
    5133:6;5141:25;
    5145:10;5150:1
three-week (1) 5151:20
threw (1) 5065:10
throwing (1) 5062:15
Thursday (3) 5150:22,
    23,24
thus (1) 5017:7
ties (2) 4984:14,19
tight (1) 5057:7
tile (2) 5054:6,11
till (1) 4950:13
timber (5) 4912:7;
    4914:14;4915:5;
    4919:17;5135:15
times (33) 4903:7;
    4915:13;4929:20,21;
    4931:1,3;4940:9;
    4961:4;4968:9;
    4969:21;4979:4;
    5000:24;5010:14;
    5013:14;5024:13;
    5043:11;5046:12,14,
    24;5078:17;5083:10;
    5090:17;5097:8;
    5099:10;5112:4;
    5113:24;5114:5;
    5121:16;5133:6;
    5135:20;5137:10,13;
    5144:23
tiring (1) 4973:1
title (5) 4936:17;
    5034:6;5056:1;


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(25) summarize - title







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    5097:21;5134:22
titled (4) 4923:9;
    5034:10;5111:17;
    5121:6
today (23) 4891:13;
    4905:13,14;4925:23;
    4945:15;4979:24;
    5004:19;5006:23;
    5007:1;5014:20;
    5020:19;5023:17;
    5027:23;5058:13;
    5072:16;5081:24;
    5089:11;5092:12;
    5102:9;5111:13;
    5128:2,5;5133:6
today's (2) 4959:21;
    4960:3
together (10) 4958:24;
    4959:17;4961:5,7;
    5032:2;5042:1;5044:9;
    5064:6,15;5070:12
told (3) 4942:9,14;
    4958:13
Tom (1) 4975:24
tomorrow (3) 5005:11;
    5116:24;5128:3
tongue-in-cheek (1)
    5098:14
tons (9) 4946:20;
    4947:19;4965:15;
    4967:22;4968:19;
    4998:6;5110:16,18;
    5140:19
Tonto (5) 5020:8;
    5064:3;5088:16;
    5105:16;5106:1
took (26) 4914:15;
    4918:18;4920:3;
    4930:7,12;4946:19;
    4947:5,14;4954:23;
    4956:25;4959:20;
    4962:25;4968:20,25;
    4969:16;4998:6;
    5012:13;5013:19;
    5019:10,11;5059:7,12;
    5086:15;5095:16;
    5112:15;5113:23
top (13) 4897:21,25;
    4899:3;4911:1;4934:3;
    4953:19;4963:17;
    4986:24;5023:16;
    5036:16;5061:22;
    5062:5,5
topographic (1) 4953:2
torrent (2) 4987:8,14
total (1) 4932:16
totality (1) 5137:3
totals (1) 5129:16
touch (1) 5136:24
tough (2) 4924:9;
    5030:24
tour (3) 5086:15,15,18
tow (1) 5142:19


toward (1) 4998:17
towards (3) 5095:2,4;
    5152:1
town (2) 4920:23;
    4993:4
track (1) 5032:11
trade (1) 5056:12
traditional (1) 5093:15
trailed (1) 5092:10
Train (5) 5035:13,24;
    5036:20;5044:20;
    5072:22
trained (1) 5060:13
transcript (6) 4969:10;
    4989:18,20;5150:1,2;
    5151:16
transport (1) 5050:22
transportation (2)
    4984:25;5050:8
transported (2)
    4974:10;5050:12
transposed (1) 5024:6
trappers (4) 4992:16;
    4997:4;5000:13;
    5046:18
trapping (6) 4957:17;
    4960:25;4963:20;
    4967:21;5138:7,19
traps (3) 5033:8;
    5034:14;5035:3
travel (2) 5013:18;
    5056:12
traveled (3) 4919:18;
    4922:2;4969:19
traverse (2) 5075:24;
    5135:7
tree (4) 5094:13;
    5119:12;5120:7;
    5148:23
trees (2) 5017:16;
    5149:5
trench (1) 5075:17
trial (2) 5151:20;5152:2
Tribe (1) 4920:21
Tribes (4) 5034:10;
    5036:6,22;5040:15
tributaries (2) 5094:5,7
trick (2) 4993:3,12
tried (8) 5067:21;
    5069:3,10;5074:16;
    5082:6,20;5083:9;
    5092:19
trip (74) 4906:15,17;
    4912:3;4915:11;
    4916:9;4917:12,16,20,
    24,25;4918:3;4921:24;
    4923:18;4930:3,12;
    4931:2,12,16,19,20,22;
    4932:12,18;4933:7;
    4938:14;4941:6,14;
    4954:23,25;4955:13,
    14,19;4956:21;4957:1;
    4960:2,2;4961:1,23;


    4963:24;4968:6,24;
    4969:14,15,17;
    4972:20;4974:13;
    4975:7,8;4990:3,5;
    4991:23;4997:5;
    4999:10;5002:12;
    5004:8;5012:13;
    5013:20;5050:1;
    5051:1;5056:2,16;
    5059:13,20;5083:13;
    5109:23;5112:1,23;
    5135:17;5139:2;
    5146:10;5147:11,14;
    5148:5,15
trips (24) 4918:24;
    4929:11,15,18,24;
    4930:1,2,5;4931:13,14;
    4932:17;4955:3;
    4974:2,7,10,25;
    5049:14;5053:2;
    5055:22,23;5090:7,8;
    5109:24,25
trouble (4) 4910:24;
    4973:9;5086:6;
    5132:22
trough (1) 4899:1
truck (2) 4932:21;
    5142:19
true (11) 5010:12;
    5021:2;5029:21;
    5043:12;5052:9;
    5098:17;5131:13;
    5133:15,16,19;5147:24
Trumbull (3) 4907:4,11;
    5111:18
Trust (1) 5077:3
truth (2) 5076:25;
    5097:25
try (12) 4939:4;
    4958:20;4962:13;
    4995:16;5005:9,11;
    5022:19,20;5030:13;
    5047:5;5048:6;
    5083:10
trying (30) 4896:22;
    4959:15,16;4973:8;
    4979:11;4987:2;
    4993:12;5004:23;
    5012:7;5024:2;5026:5;
    5048:22;5066:11,12;
    5075:13;5076:9,13,13;
    5084:25;5089:15,16;
    5097:23;5109:12,22;
    5116:23;5126:22;
    5127:6,7,12;5146:21
Tucson (2) 4915:3;
    4922:4
Tuesday (4) 5150:20;
    5151:7;5152:12,13
tule (1) 5036:5
turbulent (1) 4919:14
turn (17) 4892:19;
    4905:24;4910:11;


    4934:14;4937:19;
    5018:17;5048:7;
    5049:20;5053:4,13;
    5059:21;5101:4;
    5111:16,24;5139:17;
    5141:24;5146:9
turned (5) 4942:5;
    5050:16;5086:19,23;
    5142:13
Turning (2) 5051:6;
    5105:11
turns (1) 4929:23
twice (2) 4930:19,21
two (40) 4909:15;
    4912:20;4914:22;
    4921:17;4931:1,3;
    4937:7;4957:16;
    4961:22;4962:3,11;
    4969:6;4972:7;
    4984:10,21;4992:24;
    4997:3;5000:17;
    5001:10,15;5012:19;
    5016:3;5017:4,8;
    5022:10;5028:6;
    5040:14;5046:24;
    5049:15;5062:16;
    5064:14;5076:3;
    5106:8;5120:5;
    5125:18;5126:16;
    5127:1,24;5140:6;
    5152:24
Tyler (5) 5057:14,17;
    5058:22;5083:22;
    5143:8
type (6) 4896:12;
    4927:16;4933:2;
    4982:4;5059:4;5145:1
typed (2) 4956:22;
    4978:8
types (1) 5084:6
typical (10) 4954:9;
    5024:2,4;5069:9;
    5101:18;5107:23;
    5110:7;5121:10;
    5133:21;5135:6
typically (7) 4902:4;
    4973:25;5012:18;
    5043:13;5051:20;
    5076:1;5130:12


U


ult (1) 4914:12
ultra-lightweight (1)
    5058:5
unaware (2) 4942:21,
    23
unbiased (2) 5021:20;
    5098:6
unchallenged (1)
    5068:12
uncharacteristic (1)
    5137:12


undefining (1) 4983:1
Undepleted (1)
    5122:22
under (14) 4893:23;
    4896:3;4899:3;
    4910:15;4931:5;
    4935:1;4946:13;
    4948:18;5009:23;
    5010:2;5022:22;
    5031:17;5077:15;
    5105:12
undercut (1) 4978:21
undercuts (1) 5055:12
undercutting (1)
    5065:25
underestimate (1)
    5068:21
underestimated (1)
    5105:13
underlined (1) 5102:17
underneath (2)
    4948:21;5088:20
understands (1) 5017:1
understood (4)
    5133:25;5134:14,25;
    5137:24
undoubtedly (1)
    5037:21
unhappy (1) 5082:11
unicorns (1) 5142:3
unicorns' (1) 5142:16
uniformly (1) 5066:18
unit (1) 5019:25
United (1) 5102:19
units (6) 4896:23;
    4943:17;5019:15,17;
    5081:25;5082:4
University (1) 5037:10
unknown (4) 4969:12,
    13;5043:7;5055:11
Unless (6) 4913:15;
    4951:15;5039:19;
    5105:2;5122:14;
    5149:9
unlike (1) 5039:9
unlikely (2) 4913:6;
    4982:20
unload (3) 4974:1,4;
    5146:4
unreliable (1) 4917:3
unsuccessful (1)
    4994:17
unusual (1) 5061:11
unwilling (2) 4978:23;
    4979:13
up (114) 4891:5;
    4895:18;4899:6;
    4900:2,10;4902:25;
    4907:21,24;4915:5;
    4919:16;4921:17;
    4922:19,21,23;
    4926:17;4927:6,21;
    4928:24;4929:23,24;


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(26) titled - up







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    4930:14,25;4938:18;
    4945:7;4946:1,20;
    4949:11,24;4955:25;
    4956:22;4959:2,20,25;
    4962:14,19;4963:3;
    4964:9,21;4966:8,19;
    4967:19;4968:6,10,12,
    13,16;4969:1,1,4;
    4971:9;4972:23;
    4973:6;4976:21;
    4978:8;4979:16;
    4980:4;4986:9,21;
    4991:10;4992:18;
    4993:4;4995:13;
    5022:4,24;5023:9;
    5032:13;5033:5;
    5041:14;5045:10;
    5047:17;5053:19;
    5059:19;5061:3,13;
    5063:25;5066:3,11;
    5067:8;5074:21;
    5077:10;5082:23;
    5086:18;5106:14;
    5109:10,13;5116:5,6;
    5118:10,14;5119:3;
    5121:9;5122:11;
    5123:9;5125:21;
    5126:5,24;5128:9;
    5131:12;5134:15;
    5135:15;5139:5;
    5141:20;5142:12,14,
    14,17,21;5144:21;
    5145:23;5146:22;
    5148:11;5149:2,4,5
updated (1) 5147:22
upon (7) 4897:5,12;
    4989:14;4990:25;
    5043:18;5119:8;
    5120:22
Upper (12) 4918:18;
    4919:19;4986:15;
    5023:5;5044:13;
    5088:11;5121:20;
    5122:1,22;5126:4,12;
    5148:18
upstream (9) 4930:18;
    4949:19;4968:14;
    5014:10;5028:14;
    5041:5,12;5105:17;
    5130:12
usable (1) 5084:21
use (55) 4895:4;
    4896:9,23,24;4928:17,
    18;4955:18;4966:6,16;
    4974:12,16;4982:25;
    4983:11,13;4984:24;
    4985:8,21,23;4986:1;
    4990:23;4997:5,22;
    5004:3;5011:25;
    5012:7;5014:24;
    5015:3,24;5016:7,19,
    21;5017:3,4;5030:21;
    5036:5,22;5044:3;


    5045:8,19,25;5046:3,
    10;5047:8;5065:15;
    5069:4;5075:14;
    5082:21,22;5083:2,3;
    5085:4,17;5103:18;
    5108:3;5109:25
used (54) 4895:18;
    4898:13,19;4899:10;
    4900:24;4901:10;
    4909:21;4913:25;
    4914:4;4955:18;
    4957:21,21;4959:24,
    24;4968:16;4974:9;
    4977:16;4984:10;
    5012:2,17;5013:17;
    5016:5;5031:10,11,21;
    5036:8;5042:21;
    5048:14;5049:2;
    5057:22;5060:23;
    5064:22;5066:17;
    5068:6;5070:22;
    5084:17,19;5098:24;
    5099:19,23,25;5100:2;
    5107:22,24;5115:11;
    5120:1;5123:15,17,17,
    21;5124:17;5137:23;
    5139:20;5140:22
useful (1) 5067:21
USGS (20) 5019:6;
    5021:16,19,20,23;
    5022:13,24;5025:20;
    5026:3,10;5103:9;
    5104:18;5105:14;
    5120:1,2,3,12,13,14;
    5137:23
using (39) 4895:10;
    4896:10,12,24;
    4926:19;4958:20;
    4963:1;4966:5,11;
    4996:12,17,18,22;
    4997:8;5015:18;
    5028:18;5030:12;
    5033:7;5034:14,18;
    5035:2;5041:3,4;
    5051:21;5056:13;
    5058:22;5059:1;
    5065:24;5071:2,3;
    5074:11,23;5101:17;
    5103:1,9,15;5110:13;
    5113:6;5125:17
usually (2) 4893:22;
    4972:3
Utah (5) 4984:6;
    4985:18,21;4986:1,8


V


vague (2) 4946:15;
    5034:22
Vaguely (1) 5018:2
Valley (7) 4943:22;
    4946:14;4954:22,23;
    4955:4;5045:6;


    5127:10
Valleys (1) 5037:2
valuable (1) 4967:13
value (21) 4957:6;
    4959:5;4960:10,13,13;
    4961:5,6;4963:2,14,15;
    4967:16,16;4969:8,13;
    5019:14;5101:11;
    5113:4;5120:12;
    5135:7;5138:6,11
values (11) 4957:21,
    22;4966:6;5022:24;
    5078:9,10;5079:8;
    5080:14,16;5102:22;
    5105:13
variability (2) 5132:4,25
variable (1) 4933:24
variance (1) 5101:14
variation (1) 5078:14
variations (2) 5101:15;
    5131:13
variegating (1) 4933:24
variety (3) 4951:20;
    5012:2;5015:19
various (13) 4899:7;
    4950:4;4953:18;
    4974:8;5036:22;
    5063:11;5069:23;
    5071:9,17;5078:5;
    5085:17;5086:16;
    5100:2
vary (1) 5055:5
vegetables (2) 4944:2;
    4945:21
vegetated (1) 5096:1
vegetation (4) 5092:21;
    5093:16;5095:19;
    5145:22
vehicle (1) 4930:8
velocity (1) 5023:16
venture (1) 4968:1
Verde (30) 4894:21;
    4943:14;4954:22,23;
    4955:4;4957:18;
    4960:24;4964:2;
    4965:23;4966:3;
    4972:23;5020:9,9;
    5051:16;5064:5,13;
    5066:20;5083:6;
    5087:3;5106:6;
    5114:12;5122:2;
    5126:4;5127:3,4,7,9;
    5142:21;5143:2,4
verified (1) 5015:18
verify (6) 4903:13;
    4904:10;5076:23;
    5077:2,3;5107:24
versa (2) 4904:21;
    4906:1
version (1) 4953:17
versus (4) 4965:23;
    5075:10;5085:18;
    5104:17


vertical (1) 4919:13
vet (2) 5071:11,20
VI (1) 5055:21
via (1) 4908:9
vice (2) 4904:21;
    4906:1
vicinity (5) 4928:23;
    4947:6;4959:1;
    4971:24;5013:16
video (1) 4919:3
view (2) 4983:10;
    5037:24
villages (1) 5040:25
visible (1) 5094:2
vision (1) 4934:10
volume (1) 4946:8


W


wagon (2) 4912:6;
    4946:3
wait (3) 4923:3;
    4977:20;4993:2
waited (1) 5109:5
waiting (1) 5055:12
wakes (1) 5054:8
walk (3) 4941:21;
    5095:1,3
wants (1) 5149:16
War (4) 4928:4,9,22;
    5055:3
Washington (9)
    4894:23;4895:5,10,24;
    4896:6,18,25;4897:1;
    5081:24
water (30) 4945:9;
    4952:11,14,22;
    4953:24;4968:25;
    4987:8,12,15;4988:1;
    5004:1;5009:7;
    5028:25;5030:17;
    5037:16;5055:10;
    5056:12;5060:1;
    5062:20;5066:15;
    5084:21;5093:3;
    5095:7;5111:21;
    5112:8;5114:20;
    5133:21;5135:6;
    5140:25;5142:23
watercourses (2)
    5007:23;5009:23
watercraft (1) 4918:18
waterfalls (2) 5055:8;
    5056:7
waters (1) 4982:21
watertight (2) 4911:23;
    4982:1
way (44) 4904:15;
    4905:15;4907:23;
    4908:8;4924:14,15,15;
    4928:4,16;4930:13;
    4947:22;4953:3;
    4957:5;4958:9;


    4961:20;4972:16,21;
    4978:6;4981:12,13;
    4993:14;4998:5;
    5000:21;5011:25;
    5021:18;5028:6;
    5030:1;5040:6;
    5042:19;5044:19;
    5049:7,13,15;5068:8,
    19;5076:22;5082:9;
    5087:7;5096:6;
    5102:11,14;5107:21;
    5129:11;5138:14
ways (5) 4905:7,8;
    4919:17;5145:6;
    5149:3
weaknesses (1)
    5030:12
Weber (7) 4984:5,8,14;
    4985:9;5136:4,8,9
website (2) 5008:9;
    5025:20
wedding (2) 4912:21;
    5152:21
Wednesday (3)
    5150:12;5151:1,8
week (8) 4896:14;
    4928:14;4988:6;
    5058:9;5150:1,18;
    5152:3,20
weeks (2) 4993:4;
    5150:1
weigh (5) 4958:24,25;
    4959:8;4971:22,23
weighs (1) 4972:22
weight (11) 4972:9,17;
    4973:10,16;4974:9,24;
    5070:8;5096:17;
    5097:10;5140:23;
    5141:1
weightlifting (1)
    4972:13
welcome (6) 4891:2;
    4970:2;5116:3;
    5136:15,18;5149:14
well-defined (1) 4893:5
well-experienced (2)
    5049:10,12
well-pleased (3)
    4988:24;4990:22;
    4991:7
well-respected (1)
    5009:9
well-rounded (1)
    4910:6
well-vegetated (1)
    5093:11
weren't (5) 4977:11;
    5016:13;5039:19;
    5097:10;5118:3
west (2) 4897:18;
    5142:13
wet (4) 5050:15;
    5062:25;5063:9;


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(27) updated - wet







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    5120:14
wetter (3) 5104:1;
    5120:6,13
whatnot (5) 4973:24;
    5059:18;5104:5;
    5106:14;5148:13
what's (20) 4901:3;
    4913:20;4916:5;
    4948:8;5043:12;
    5056:23;5069:16;
    5074:8;5085:6;
    5094:24;5110:6;
    5114:19,21,23,25;
    5118:10;5127:14;
    5131:19;5150:24;
    5152:11
wheat (12) 4944:3;
    4946:20;4947:2,14,20;
    4965:15;4967:23;
    4968:19;4998:6;
    5110:17,18;5140:19
whenever (4) 5043:15;
    5047:22;5113:14;
    5136:20
wherever (2) 4949:2;
    4998:3
White (41) 4908:9;
    4911:25;4912:1;
    4917:12,16;4918:9;
    4919:19,23;4920:15,
    15,16,21;4921:8;
    4922:15,18;4923:14,
    21,24;4925:16,24;
    4926:12,13;4927:13,
    14,16;4982:13;
    5133:12,15;5134:1,10,
    22;5135:8;5139:7,12;
    5146:16;5147:10,14,
    16;5148:3,11,19
whitewater (2) 5055:12;
    5058:21
whole (9) 4893:16;
    4987:24;4993:19;
    4995:2,10,18;4997:11;
    5070:7;5083:14
who's (4) 4912:11;
    5047:14;5048:22;
    5057:22
whose (3) 4981:19;
    5009:5;5083:2
Wickenburg (2) 4946:4,
    5
wide (5) 4931:9;
    4952:8;4953:4,5;
    5030:24
wider (3) 4952:10;
    5079:14,15
width (7) 4893:21;
    4899:3,4;4952:16;
    4953:14;5010:25;
    5023:16
widths (4) 4953:19,23;
    5012:24;5060:1


wild (2) 5033:6;5035:1
Williams (4) 5048:17;
    5057:14;5058:22;
    5143:8
Williams' (1) 5083:20
willing (1) 4992:1
Winkleman (1) 5114:24
wipeouts (1) 5055:21
Within (9) 4893:4,9;
    4920:8;4980:14;
    4993:13;5011:1;
    5028:15;5029:13;
    5128:15
without (10) 4931:1;
    4978:24;4985:18;
    5036:15;5088:4,22;
    5093:18;5120:10;
    5130:4;5140:23
WITNESS (32) 4925:2,
    9,12,15,19,25;4926:6,
    14;4927:8;4939:13,25;
    4940:3;4970:2;
    5005:19;5024:11,12,
    17;5032:6;5098:20;
    5101:25;5104:12,18,
    22;5105:1,4,7;
    5112:15;5116:3,11;
    5134:21;5136:15;
    5149:14
wood (11) 4982:8;
    5051:12;5052:6,24;
    5054:11;5058:6,11,12;
    5084:7,10;5141:11
wooden (6) 4898:25;
    4973:10;5004:18,24;
    5128:13;5145:19
word (10) 4923:4;
    4983:13;5012:2,8;
    5015:18;5021:24;
    5031:11;5052:19;
    5065:18;5088:23
words (6) 4906:20;
    4933:25;4956:16;
    5143:21;5146:16;
    5152:7
wore (1) 4912:21
work (19) 4899:9;
    4905:1;4997:9;5009:4,
    5;5010:4;5025:24;
    5037:20;5066:20;
    5070:20;5090:9;
    5099:7,13,17;5108:8;
    5147:13;5151:3;
    5152:6,14
worked (6) 5070:15,16;
    5071:17;5077:9;
    5090:12;5099:15
working (3) 4921:16;
    4958:15;5077:15
works (1) 5124:7
World (3) 4928:4,9,22
worldwide (1) 5072:24
write (3) 4941:24,25;


    5103:8
writes (3) 5037:13;
    5038:18;5039:16
write-up (2) 5065:6;
    5069:2
writing (2) 4981:10;
    5128:6
written (4) 5011:7;
    5043:8;5071:2;
    5124:18
wrong (6) 4940:22;
    4941:9;5009:14;
    5062:3;5077:25;
    5082:16
wrote (6) 4907:14,16;
    4916:25;4983:3;
    5062:2;5071:9


Y


yards (6) 4972:18;
    5017:16;5018:1,8,10,
    22
year (31) 4903:9,18,20,
    21;4912:20;4917:25;
    4918:1;4928:15;
    4935:9;4943:15,20;
    4945:6;4960:1;
    5020:19;5025:2;
    5060:6;5061:7,15,17,
    23,25;5062:7,11;
    5063:7;5080:25;
    5086:6;5108:23;
    5110:9;5113:21;
    5119:3;5124:1
year-round (10)
    5015:24;5017:3;
    5066:14,15;5085:16,
    17;5086:10;5139:21;
    5140:22;5143:6
years (30) 4893:24;
    4899:19;4929:10;
    4942:18;4962:11;
    4995:21;5016:4;
    5017:5,8;5019:13;
    5022:12,16;5023:1,2,2;
    5042:23;5062:16;
    5065:16;5068:12;
    5094:24;5097:6,23;
    5099:16;5103:11,13;
    5104:17,25;5115:14,
    17,22
yellow (1) 5060:21
yes/no (1) 4925:4
yesterday (41) 4892:6,
    10;4894:20;4897:4;
    4906:8;4908:4,5;
    4915:6;4916:2;4918:3;
    4922:16,19;4923:25;
    4925:20;4926:7;
    4938:16;4949:6;
    4951:1;4953:9,15;
    4957:15;4967:14;


    4971:8;5015:4;5020:7,
    12;5031:6,21;5038:21;
    5039:14;5041:19;
    5046:9;5047:6;
    5074:17;5076:18;
    5092:20;5096:16;
    5098:11,22;5100:6;
    5135:16
yield (3) 4947:19;
    4960:3;5004:14
yolk (1) 4973:24
York (1) 5152:19
young (1) 5040:2
Yuma (10) 4903:24;
    4904:5;4914:10;
    4954:23;4955:4;
    4960:2,25;4961:13,16;
    4998:17
Yuman (1) 5034:10


Z


zero (2) 5026:25;
    5136:11


0


0.3 (1) 4954:1


1


1 (32) 4893:20;4907:2;
    4919:21,24;4923:13;
    4925:15;4927:20;
    4937:14,15;4938:5;
    4940:5;4994:5;
    4997:16,18;5000:4;
    5022:22;5057:7;
    5100:4;5101:14,19;
    5107:11;5108:4;
    5110:8;5133:11,17;
    5134:2,10,23;5135:8;
    5137:1;5139:6,11
1,230 (8) 5021:10,22;
    5023:15,21,21;
    5081:10,15;5105:16
1,280 (1) 5021:11
1,400 (2) 4953:21;
    4954:1
1,500 (1) 5086:5
1,524 (1) 4893:4
1,800 (1) 5017:14
1.2 (5) 4935:15,16,24;
    4943:15;5025:2
1.4 (1) 4954:1
1.5 (1) 5126:6
1.6 (7) 4935:22;
    4936:1;5074:11;
    5081:1,1;5124:3;
    5125:8
1.7 (1) 5124:3
1.9 (1) 5080:23
1:02 (1) 5005:14


1:59 (1) 5047:20
10 (39) 4914:15;
    4931:18;4932:19;
    4934:9;4935:2,12,13,
    14,16,18;4939:4;
    4954:6;5020:5;5025:3,
    8;5061:2,7,10,15,22;
    5062:5,5,24;5063:2,6;
    5078:12,18;5079:7;
    5108:16;5111:4;
    5114:13,14;5115:8,9;
    5122:1,4,5,6;5126:8
10:12 (1) 4939:6
10:23 (1) 4939:7
100 (6) 5000:3,4;
    5075:3;5130:20;
    5132:2,12
102 (5) 4934:14,18;
    5024:21;5077:16;
    5123:3
103 (1) 5084:5
104 (3) 5015:20;
    5085:15;5139:17
108 (1) 5087:4
109 (1) 5088:2
10A (2) 5131:17,19
10B (2) 5131:17,20
10th (3) 5150:4,12;
    5151:15
11 (7) 4922:21;
    4923:10;5008:11,17;
    5009:22;5146:13,14
11:09 (1) 4970:8
11:17 (1) 4970:9
111 (2) 5035:14;
    5036:2
112 (2) 5035:14;
    5036:2
114 (3) 4944:18;
    5017:11;5018:10
115 (3) 5017:11,13;
    5018:19
116 (1) 5089:10
118 (1) 5090:22
119 (1) 5090:22
11th (1) 5150:11
12 (4) 4952:4;4981:15;
    5111:16;5147:3
12:01 (1) 5005:14
121 (2) 5043:25;
    5045:14
123 (2) 5092:4,13
124 (1) 5093:20
125 (1) 5114:7
125,000 (1) 5138:11
126 (1) 5095:10
127 (1) 4892:19
13 (1) 5073:20
132 (2) 5096:7,14
1361 (1) 5119:14
1400 (1) 5037:7
149 (1) 4895:13
149th (1) 4891:2


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(28) wetter - 149th







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


15 (10) 4892:2;
    4914:16,17;4952:4,7,8;
    4953:3;4971:20;
    4998:22;5073:24
150 (1) 4973:24
152 (1) 4893:4
158 (1) 5025:9
16 (1) 5026:17
160 (1) 4953:21
162 (1) 5009:21
16th (5) 4912:20;
    5025:16;5026:24,25;
    5030:2
17th (2) 5028:19;
    5044:10
18 (4) 4902:16,18;
    4945:7;5073:20
1800 (5) 5042:21;
    5043:9,12;5045:18;
    5109:24
1850 (1) 4944:7
1850s (1) 4984:11
1854 (1) 4944:7
1860 (1) 5045:18
1860s (1) 4984:11
1864 (1) 4950:22
1867 (1) 4945:8
1868 (2) 4944:24;
    4946:9
1872 (3) 4916:21;
    4942:15;4944:7
1873 (11) 4907:2;
    4914:10;4915:3;
    4918:4;4919:15;
    4942:17;4947:16;
    5046:14;5109:2,24;
    5148:6
1879 (2) 4903:14;
    4998:25
188 (3) 4931:20,23,24
1886 (1) 4903:22
1887 (1) 4903:23
1890 (1) 4944:20
1892 (3) 4962:20;
    4963:2,24
1894 (6) 4957:16;
    4959:6;4962:9;4964:1;
    5046:18;5138:6
18th (4) 5150:17,19;
    5151:7,19
19 (2) 5001:8;5023:2
1900 (1) 5141:12
1901 (1) 5073:24
1905 (2) 4968:16;
    4999:3
1910 (1) 5093:13
1911 (2) 4904:14;
    4946:12
1912 (4) 4904:14,22;
    4950:22;5058:12
1913 (1) 5115:21
192 (1) 5113:5
1930s (2) 4964:2;


    5094:17
1933 (1) 5035:6
1934 (1) 5094:24
1940 (2) 4907:23;
    4942:3
1940s (2) 4907:20;
    5094:18
1950 (9) 4919:21;
    4927:11,19,22,24;
    4962:17,25;4963:6,8
1950s (1) 4928:23
1959 (1) 5100:4
1960s (1) 4941:23
1972 (4) 4907:22;
    4942:2,6,14
199 (1) 5018:3
1991 (1) 5019:8
1993 (1) 4929:9
1996 (1) 5023:1
1998 (5) 5007:24;
    5021:17;5022:13;
    5065:15;5103:10
19-foot (1) 4973:4
19th (9) 4928:15;
    4991:10;5020:20,20,
    20,21;5150:25;5151:1,
    8


2


2 (61) 4895:23;4899:4;
    4902:5;4918:19;
    4919:21;4927:22,24;
    4928:6,11,18,18;
    4929:2,9,11,16;
    4930:17;4931:22;
    4932:17,24;4933:11,
    17;4934:16,17,18;
    4935:1;5015:23;
    5017:3;5024:25;
    5025:2,6,9,12;5027:17;
    5028:4,9,25;5056:5;
    5079:21;5080:6,7,9,16,
    18,22,25;5088:12;
    5101:4;5105:11;
    5108:4;5123:4,9,21;
    5127:19;5128:9,11,11;
    5129:10,12;5133:11;
    5140:22;5144:2
2,000 (1) 4899:8
2.0 (1) 5080:22
2.1 (1) 5023:16
2.2 (4) 4934:17,20;
    5080:19,19
2.3 (2) 5125:8;5126:6
2.5 (1) 5125:2
2.6 (2) 5074:22;5125:2
2:06 (1) 5047:21
20 (14) 4899:2,3,19;
    4953:20,25;4954:9;
    4962:19;5023:2;
    5055:9;5065:16;
    5068:12;5097:23;


    5103:11;5104:17
200 (2) 5022:17;
    5042:23
2005 (1) 5119:14
2006 (1) 4953:17
2015 (5) 5020:20;
    5044:11;5045:23;
    5113:21;5115:21
2016 (2) 5020:20;
    5121:5
20th (4) 5045:23;
    5150:21;5152:1,10
210 (1) 4953:21
22nd (2) 5045:4,13
238 (1) 5023:14
23rd (1) 4891:4
24 (1) 5027:1
241 (1) 5038:15
24th (1) 4914:12
25 (4) 4939:4,5;
    5037:19;5152:17
250 (9) 4958:1,17,25;
    4959:7,9,17;5113:15,
    24;5114:4
250,000 (1) 5138:11
250-mile (1) 4972:19
25th (1) 5152:14
26 (2) 4915:3;5152:17
276 (4) 5031:22;
    5032:12,16,18
277 (2) 5025:6;5030:5
28 (2) 4914:10;
    5000:12
287 (1) 5021:11
29 (1) 4910:1
290 (1) 5023:16
2-year (6) 5061:3;
    5062:17,18;5114:14,
    17;5115:4


3


3 (33) 4895:23;
    4902:14;4929:3,8,9,13,
    15;4931:9;4932:18;
    4935:19,24;4947:10,
    12,14;4967:22;5018:9,
    11;5079:21;5080:7,10;
    5088:12;5112:24;
    5123:4,9;5124:21;
    5125:2,21;5126:12,14,
    19;5127:5,17;5133:11
3,000 (1) 4899:8
3,152 (1) 4944:20
3,323 (1) 5021:12
3.2 (1) 4954:2
3.4 (1) 5081:1
3:25 (1) 5111:5
3:30 (3) 5027:1,21;
    5030:2
3:34 (1) 5111:6
30 (3) 4902:21;4954:9;
    5104:25


300 (11) 4953:21,22;
    4954:1,3,7,10,12;
    5017:16;5025:17;
    5090:12;5091:14
30s (1) 5093:14
30-some (1) 5073:15
30th (2) 5150:4,10
31 (5) 4959:4;5000:12;
    5112:21,25;5113:1
313 (2) 5032:15;
    5035:13
315 (1) 5032:15
328 (1) 4893:21
36 (1) 4986:17
364 (3) 5023:13,14;
    5044:2
366 (1) 4892:13
37 (2) 5061:15,18
370 (1) 4938:21
376 (2) 5032:18,20
385 (2) 5130:20;
    5132:2
39 (6) 4906:9,9,10,12,
    23;4907:14
392 (3) 4907:10;
    5111:12;5134:3
393 (1) 5038:14
396 (3) 5021:7;5022:9;
    5100:12
397 (2) 5106:20;
    5107:3
398 (7) 5117:3,18,25;
    5118:14;5121:17;
    5122:19;5123:3
3rd (1) 5151:25


4


4 (23) 4899:3;4929:9;
    4939:24;4943:1;
    4946:21;4980:1;
    4998:18;5011:6,18;
    5019:4;5028:9;
    5079:10,15;5101:19;
    5103:8,8;5108:9,16;
    5123:4,9;5124:21;
    5125:2;5127:16
4.2 (1) 5080:23
4.9 (1) 5080:19
4:30 (1) 5101:23
4:35 (1) 5153:4
40 (2) 4972:22;5005:6
400 (7) 4959:1;
    5021:11;5027:7;
    5091:15;5109:8,9,13
40-foot (1) 5055:20
41 (2) 4910:12;
    5037:12
410 (1) 5036:2
410-page (1) 5044:20
42 (4) 4907:5;4910:12;
    5111:19,24
42,000 (2) 4984:14,19


43 (2) 4997:20,21
44 (1) 4989:4
45 (2) 4997:19;5001:8
450 (1) 4959:10
46 (1) 4997:21
479 (2) 5113:5,24
48 (4) 4997:19;5048:7;
    5055:14;5067:9
482 (1) 4934:13
49 (1) 5049:20
4-mile (2) 4968:23;
    4969:6


5


5 (36) 4893:24;4943:2,
    3;4946:20;4947:19;
    4965:15;4967:22;
    4968:19;4998:6;
    5055:8;5079:9,13,17,
    20;5080:9,10,11;
    5086:23;5089:10,17,
    18,20,21;5093:21;
    5094:25;5095:3;
    5101:20;5105:13,17;
    5110:16,18;5121:22;
    5122:2;5126:8;
    5140:19;5141:15
5.3 (3) 5023:16;
    5024:5;5082:13
50 (22) 4902:21;
    4932:19;4944:25;
    4959:9;4971:24;
    4972:8;5003:4;5006:2;
    5016:4;5017:5,8;
    5021:10;5022:7,8;
    5023:7,15,20;5064:2;
    5118:11,11;5123:24;
    5125:7
500 (1) 5027:7
504 (1) 5074:24
522 (1) 5020:5
56 (1) 5051:6
57 (3) 5053:4,14;
    5057:18
58 (2) 5067:8;5100:4
59 (1) 5059:6
5-foot (1) 5108:3


6


6 (53) 4894:1;4907:3;
    4919:11;4943:4,5;
    4962:18;4994:5,9;
    4997:16,22;4998:16;
    5015:24;5017:3,12;
    5019:4;5020:6;5022:3,
    23;5023:14;5024:3;
    5029:18,21;5030:10;
    5055:8;5056:5;
    5063:20,23,24,24;
    5064:1;5078:8;
    5079:16,17,20;5080:9,


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(29) 15 - 6







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 23
May 19, 2016


    15,19,23;5081:1,10;
    5082:13;5086:24,24;
    5087:2;5101:20;
    5117:13,17;5118:15,
    25;5119:21;5140:19,
    22;5144:2
60 (4) 4929:19;
    4930:10;5028:13,20
600 (2) 5027:8;5066:6
605 (2) 5021:11;
    5022:9
6-14-1873 (1) 4923:16
650 (5) 5027:8,10;
    5028:4;5030:5,17
66 (2) 4893:21;
    5006:16
67 (2) 5007:3,20
68 (2) 5007:21;5067:8
69 (2) 5010:22,23
6a (5) 4997:23,24;
    4998:4,7;5013:24
6b (19) 4997:23;
    4998:3,7,8,15,19,20;
    5013:12,13,24;5014:1,
    4,7,10,14,17,24;
    5015:14,15


7


7 (15) 5021:7;5022:9,
    16,22;5023:1;5063:24;
    5121:19,21;5122:8,9,
    23;5123:10,25;
    5126:24;5127:2
70 (5) 4971:25;4972:8;
    4973:18,21;5094:24
700 (2) 5091:5,16
7-18 (1) 4953:17
72 (3) 5011:16;
    5012:22;5059:21
726 (1) 4953:17
75 (2) 5021:3;5066:18
750,000 (1) 5119:3
755,900 (1) 5119:17
79 (1) 5060:16
790 (1) 5023:9
791 (1) 5023:9


8


8 (5) 4893:21;4957:19;
    4959:5;5105:11;
    5126:23
80 (3) 4935:21,23;
    5094:24
819 (7) 5020:15;
    5022:7;5023:8;
    5063:17,23;5064:1;
    5066:6
83 (1) 5060:25
85 (5) 5018:25;5022:5,
    7;5025:4;5063:10
87 (4) 4933:18,21,21,


    22


9


9:12 (1) 4900:5
9:19 (1) 4900:6
90 (8) 4934:5;4935:12;
    4959:8;5021:3;
    5061:13;5079:7;
    5114:13;5115:3
91st (1) 5013:20
92 (1) 5067:12
95 (2) 5068:25;
    5069:12
97 (2) 5013:5;5069:21
99 (2) 5000:9;5073:23
99th (1) 4950:10
9th (1) 5150:16


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(30) 60 - 9th





		Index

		 Number Index

		0

		0.3 (1)



		1

		1 (32)

		1,230 (8)

		1,280 (1)

		1,400 (2)

		1,500 (1)

		1,524 (1)

		1,800 (1)

		1.2 (5)

		1.4 (1)

		1.5 (1)

		1.6 (7)

		1.7 (1)

		1.9 (1)

		10 (39)

		100 (6)

		102 (5)

		103 (1)

		104 (3)

		108 (1)

		109 (1)

		10:12 (1)

		10:23 (1)

		10A (2)

		10B (2)

		10th (3)

		11 (7)

		111 (2)

		112 (2)

		114 (3)

		115 (3)

		116 (1)

		118 (1)

		119 (1)

		11:09 (1)

		11:17 (1)

		11th (1)

		12 (4)

		121 (2)

		123 (2)

		124 (1)

		125 (1)

		125,000 (1)

		126 (1)

		127 (1)

		12:01 (1)

		13 (1)

		132 (2)

		1361 (1)

		1400 (1)

		149 (1)

		149th (1)

		15 (10)

		150 (1)

		152 (1)

		158 (1)

		16 (1)

		160 (1)

		162 (1)

		16th (5)

		17th (2)

		18 (4)

		1800 (5)

		1850 (1)

		1850s (1)

		1854 (1)

		1860 (1)

		1860s (1)

		1864 (1)

		1867 (1)

		1868 (2)

		1872 (3)

		1873 (11)

		1879 (2)

		188 (3)

		1886 (1)

		1887 (1)

		1890 (1)

		1892 (3)

		1894 (6)

		18th (4)

		19 (2)

		19-foot (1)

		1900 (1)

		1901 (1)

		1905 (2)

		1910 (1)

		1911 (2)

		1912 (4)

		1913 (1)

		192 (1)

		1930s (2)

		1933 (1)

		1934 (1)

		1940 (2)

		1940s (2)

		1950 (9)

		1950s (1)

		1959 (1)

		1960s (1)

		1972 (4)

		199 (1)

		1991 (1)

		1993 (1)

		1996 (1)

		1998 (5)

		19th (9)

		1:02 (1)

		1:59 (1)



		2

		2 (61)

		2,000 (1)

		2-year (6)

		2.0 (1)

		2.1 (1)

		2.2 (4)

		2.3 (2)

		2.5 (1)

		2.6 (2)

		20 (14)

		200 (2)

		2005 (1)

		2006 (1)

		2015 (5)

		2016 (2)

		20th (4)

		210 (1)

		22nd (2)

		238 (1)

		23rd (1)

		24 (1)

		241 (1)

		24th (1)

		25 (4)

		250 (9)

		250,000 (1)

		250-mile (1)

		25th (1)

		26 (2)

		276 (4)

		277 (2)

		28 (2)

		287 (1)

		29 (1)

		290 (1)

		2:06 (1)



		3

		3 (33)

		3,000 (1)

		3,152 (1)

		3,323 (1)

		3.2 (1)

		3.4 (1)

		30 (3)

		30-some (1)

		300 (11)

		30s (1)

		30th (2)

		31 (5)

		313 (2)

		315 (1)

		328 (1)

		36 (1)

		364 (3)

		366 (1)

		37 (2)

		370 (1)

		376 (2)

		385 (2)

		39 (6)

		392 (3)

		393 (1)

		396 (3)

		397 (2)

		398 (7)

		3:25 (1)

		3:30 (3)

		3:34 (1)

		3rd (1)



		4

		4 (23)

		4-mile (2)

		4.2 (1)

		4.9 (1)

		40 (2)

		40-foot (1)

		400 (7)

		41 (2)

		410 (1)

		410-page (1)

		42 (4)

		42,000 (2)

		43 (2)

		44 (1)

		45 (2)

		450 (1)

		46 (1)

		479 (2)

		48 (4)

		482 (1)

		49 (1)

		4:30 (1)

		4:35 (1)



		5

		5 (36)

		5-foot (1)

		5.3 (3)

		50 (22)

		500 (1)

		504 (1)

		522 (1)

		56 (1)

		57 (3)

		58 (2)

		59 (1)



		6

		6 (53)

		6-14-1873 (1)

		60 (4)

		600 (2)

		605 (2)

		650 (5)

		66 (2)

		67 (2)

		68 (2)

		69 (2)

		6a (5)

		6b (19)



		7

		7 (15)

		7-18 (1)

		70 (5)

		700 (2)

		72 (3)

		726 (1)

		75 (2)

		750,000 (1)

		755,900 (1)

		79 (1)

		790 (1)

		791 (1)



		8

		8 (5)

		80 (3)

		819 (7)

		83 (1)

		85 (5)

		87 (4)



		9

		90 (8)

		91st (1)

		92 (1)

		95 (2)

		97 (2)

		99 (2)

		99th (1)

		9:12 (1)

		9:19 (1)

		9th(1)





		$

		$115,000 (1)

		$20 (6)

		$250,000 (5)

		$6 (6)



		A

		A2 (3)

		A3 (1)

		A4 (6)

		ability (3)

		able (7)

		above (15)

		absent (1)

		absolute (1)

		absolutely (1)

		accept (3)

		access (2)

		according (6)

		account (56)

		accounting (1)

		accounts (51)

		accurate (8)

		accurately (2)

		accusing (1)

		acidotically (1)

		acknowledge (1)

		acre (1)

		acre-feet (4)

		acres (1)

		across (16)

		actively (2)

		activities (1)

		activity (2)

		actual (13)

		actually (45)

		add (9)

		added (6)

		adding (4)

		addition (4)

		additional (11)

		additions (2)

		adds (1)

		Adirondacks (1)

		adjacent (1)

		adjective (1)

		Adjudication (2)

		adjust (1)

		Adjustment (5)

		adopted (1)

		adopting (1)

		adventure (8)

		advocated (1)

		advocates (1)

		advocating (1)

		aerial (4)

		affect (1)

		affected (1)

		affecting (1)

		afternoon (6)

		AG's (2)

		again (65)

		against (4)

		ago (4)

		agree (34)

		agreeing (1)

		Ah (1)

		ahead (5)

		ahold (1)

		Akimel (1)

		Alaska (6)

		alive (13)

		Allen (19)

		Allocation (1)

		allow (2)

		allowed (2)

		alluvium (1)

		almost (7)

		along (12)

		alterations (1)

		Although (4)

		altogether (1)

		aluminum (1)

		always (7)

		ameliorate (1)

		amenities (1)

		American (15)

		Americans (4)

		among (1)

		amount (10)

		amounts (1)

		analogous (1)

		analogy (1)

		analyses (2)

		analysis (14)

		Anchas (1)

		ancient (1)

		annual (35)

		annualized (3)

		ANSAC (5)

		ANSAC's (1)

		answered (3)

		anticipate (3)

		anymore (1)

		anyplace (2)

		Apache (13)

		Apaches (2)

		apart (4)

		apologize (2)

		Apparently (5)

		appear (1)

		appears (4)

		Appendix (1)

		apples (14)

		applicable (1)

		applied (3)

		applies (2)

		apply (9)

		applying (1)

		appreciate (5)

		appreciated (1)

		approach (3)

		approaching (1)

		appropriate (3)

		appropriately (1)

		approximate (1)

		approximately (3)

		April (1)

		archaeological (2)

		archaeologist (2)

		archaeologists (3)

		archaeology (7)

		area (25)

		areas (4)

		arguing (2)

		arguments (1)

		Arizona (24)

		Arizona' (1)

		around (20)

		arrive (3)

		arrived (6)

		arriving (1)

		article (34)

		articles (3)

		articulating (1)

		asbestos (1)

		ascertain (3)

		ASLD (9)

		aspect (2)

		aspects (1)

		assess (1)

		assessment (9)

		assigned (1)

		associated (2)

		Association (1)

		assume (6)

		assumed (1)

		assumption (1)

		attached (1)

		Attachment (1)

		attempt (3)

		attempting (4)

		attempts (1)

		attention (1)

		attorney (8)

		attorney's (1)

		attribute (3)

		attributed (1)

		atypical (1)

		August (3)

		August's (1)

		author (6)

		authored (1)

		automobile (1)

		available (13)

		Avenue (6)

		Average (21)

		averages (1)

		avoid (1)

		aware (17)

		away (5)

		away' (1)

		awkward (1)



		B

		back (42)

		background (2)

		backpack (2)

		backpacking (1)

		backwards (1)

		bag (2)

		balanced (1)

		bale (3)

		ballpark (4)

		balsas (1)

		bank (10)

		bankfull (2)

		banks (5)

		bar (2)

		Barbara (1)

		barely (11)

		barn (1)

		Barnum's (1)

		bars (2)

		Bartlett (5)

		based (34)

		basic (1)

		basically (11)

		basing (2)

		basis (8)

		bathtub (1)

		bathtub-sized (1)

		bearing (1)

		beaver (36)

		beavers (6)

		became (1)

		become (1)

		bed (1)

		bedrock (3)

		beforehand (1)

		begin (2)

		beginning (3)

		begins (2)

		behalf (4)

		behaved (1)

		behind (2)

		belief (1)

		believes (1)

		bell (1)

		below (32)

		below-average (1)

		Bend (2)

		beneath (1)

		beside (1)

		besides (3)

		best (9)

		bet (1)

		better (7)

		beyond (8)

		biased (4)

		biases (4)

		big (6)

		bigger (2)

		biggest (5)

		binary (2)

		Bisbee (2)

		bit (27)

		Black (7)

		blame (1)

		blast (2)

		blasting (1)

		BLM (1)

		block (1)

		blue (4)

		boat (158)

		boatable (8)

		boated (15)

		boater (5)

		boaters (16)

		boating (65)

		boatload (1)

		boatman's (2)

		boatmen (1)

		boats (92)

		Bobby (1)

		body (1)

		bony (1)

		book (16)

		books (3)

		boom (3)

		boosterism (12)

		both (15)

		bottom (11)

		Boulder (1)

		boulders (1)

		bounced (1)

		boundary (2)

		bow (1)

		Bradshaw (1)

		braid' (1)

		braided (4)

		braiding (1)

		braids (4)

		Brain (1)

		branch (1)

		bread (1)

		break (7)

		breathe (1)

		bridge (15)

		bridges (1)

		brief (3)

		briefs (2)

		bright (1)

		bring (4)

		bringing (1)

		brings (2)

		broke (1)

		brother (1)

		brothers (29)

		brothers' (1)

		brought (1)

		brown (1)

		brush (2)

		buddies (1)

		budget (1)

		build (2)

		building (5)

		built (21)

		bullet (14)

		bump (2)

		bumped (1)

		bunch (3)

		Burch (2)

		Bureau (1)

		Burkham (1)

		Burkham's (1)

		burned (1)

		burning (1)

		Burro (1)

		Burtell (17)

		Burtell's (31)

		Bushnell (1)

		business (1)

		Butte (6)

		button (2)

		bypassed (1)



		C

		C018 (1)

		C021 (5)

		C028 (3)

		C028-313 (1)

		C030 (1)

		C034 (2)

		C041 (1)

		C042 (1)

		C053 (4)

		C053-383 (1)

		C053-384 (1)

		C053-392 (1)

		C053-397 (1)

		C054 (3)

		C056 (2)

		C057 (2)

		calculate (2)

		calculated (5)

		calculating (1)

		calculation (3)

		calculations (3)

		calendar (3)

		California (1)

		call (14)

		called (12)

		came (28)

		camp (3)

		Can (92)

		canal (5)

		canals (2)

		canoe (34)

		canoed (1)

		canoes (16)

		canvas (19)

		Canyon (6)

		canyons (5)

		CAP (1)

		capable (2)

		Capitol (2)

		capture (1)

		captured (1)

		care (2)

		careen (1)

		career (3)

		cargo (8)

		Carl (15)

		Carl's (2)

		Carla (1)

		Carlos (1)

		carpenter (4)

		carried (7)

		carries (1)

		carry (13)

		carrying (2)

		case (28)

		cases (6)

		catch (1)

		catching (1)

		category (4)

		cauldrons (1)

		cause (2)

		caused (3)

		causes (1)

		cede (1)

		Cemex (1)

		Center (1)

		centered (1)

		century (1)

		certain (10)

		certainly (18)

		certainty (4)

		certification (1)

		cetera (1)

		cfs (29)

		CHAIRMAN (100)

		challenge (1)

		challenging (1)

		chance (1)

		change (17)

		changed (17)

		changes (7)

		changing (3)

		channel (28)

		channels (11)

		chapter (4)

		chapters (1)

		characteristics (6)

		characterization (6)

		characterizations (1)

		characterize (6)

		characterized (1)

		characterizing (1)

		charge (1)

		Charles (8)

		chart (12)

		charts (2)

		Chasing (2)

		chasms (1)

		check (1)

		checked (2)

		checking (2)

		Cherry (1)

		Childs (2)

		choked (1)

		choose (2)

		chose (1)

		Chris (2)

		Chrysolite (1)

		Chrysotile (11)

		chutes (1)

		Cibecue (2)

		Cincinnati (2)

		circa (1)

		circle (5)

		circles (6)

		circling (1)

		circuitous (2)

		circulated (1)

		circumstances (2)

		citation (7)

		cite (5)

		cited (3)

		cites (1)

		cities (1)

		citing (4)

		Citizen (1)

		city (3)

		claim (2)

		claimed (1)

		claiming (1)

		claims (1)

		clarified (1)

		clarify (4)

		clarifying (3)

		clarity (1)

		class (6)

		clean (1)

		clear (10)

		clearly (2)

		clears (1)

		client (1)

		cliff (1)

		climate (1)

		clip (1)

		clock (1)

		close (15)

		closed (1)

		closer (4)

		closest (4)

		closing (1)

		clue (1)

		co-authors (1)

		coarse (1)

		coauthor (1)

		cobbles (1)

		Cody (1)

		coin (1)

		cold (2)

		collected (1)

		collecting (1)

		color (1)

		Colorado (7)

		colors (1)

		column (7)

		combined (2)

		comfortable (3)

		comfortably (3)

		coming (5)

		comments (1)

		commerce (2)

		commercial (14)

		Commission (23)

		Commissioner (22)

		Commissioners (4)

		common (1)

		commonly (1)

		Community (4)

		company (7)

		comparable (1)

		compare (3)

		compared (5)

		comparing (3)

		comparison (9)

		comparisons (1)

		compartments (2)

		competition (2)

		complete (5)

		completed (2)

		comprehensive (2)

		computation (4)

		computations (5)

		compute (3)

		computed (4)

		computer (4)

		computing (1)

		concept (3)

		conceptualized (9)

		concern (1)

		concerned (1)

		concerning (1)

		concession (1)

		conclude (1)

		concluded (3)

		conclusion (7)

		conclusions (3)

		conclusively (2)

		condition (29)

		conditional (1)

		conditions (34)

		conducive (1)

		confess (1)

		configuration (1)

		confined (1)

		confluence (8)

		confused (3)

		confusing (2)

		confusion (2)

		connect (2)

		connection (1)

		connects (1)

		conservative (5)

		conserving (1)

		consider (13)

		consideration (2)

		considered (10)

		considering (7)

		consistent (7)

		consistently (1)

		CONSOLI (9)

		consolidate (1)

		constitutes (1)

		construct (1)

		constructed (3)

		consult (1)

		consultant (1)

		consulted (1)

		Consulting (1)

		Consumer (2)

		consumption (2)

		contending (3)

		context (6)

		continue (4)

		CONTINUED (4)

		continuous (1)

		contour (1)

		contradicted (1)

		contradiction (1)

		contrary (1)

		contrast (1)

		contributing (3)

		contribution (2)

		conversation (2)

		conversion (3)

		convey (1)

		conveyances (1)

		convinced (1)

		convoluted (2)

		cook (1)

		cooler (1)

		copies (2)

		copy (12)

		copyright (2)

		corner (1)

		corrected (4)

		correction (5)

		corrections (1)

		correctly (7)

		correlate (1)

		correspond (1)

		correspondence (1)

		corresponds (2)

		cost (1)

		counsel (1)

		count (3)

		counting (3)

		country (1)

		couple (14)

		course (9)

		court (8)

		Courts (1)

		cousin (1)

		cover (6)

		covered (1)

		Cox (1)

		craft (3)

		crafts (2)

		crashes (2)

		Crawford (2)

		create (1)

		created (1)

		Creek (25)

		creeking (4)

		creeks (2)

		crew (1)

		criteria (1)

		criterion (4)

		critical (1)

		criticism (2)

		Crook (1)

		crop (2)

		crops (4)

		cross (37)

		CROSS-EXAMINATION (11)

		cross-examine (2)

		crossed (2)

		crosses (2)

		Crossing (1)

		crowded (1)

		cubic (1)

		Cummings (1)

		curious (1)

		current (7)

		cursor (4)

		curve (21)

		curves (35)

		Cushing (1)

		Cushing's (1)

		cut (5)

		cutting (2)



		D

		dad (3)

		dad's (1)

		dailies (2)

		daily (38)

		Dam (18)

		dams (13)

		dancing (2)

		dangerous (1)

		Dant (3)

		darn (1)

		dashed (4)

		data (32)

		date (3)

		dated (1)

		dates (1)

		day (47)

		days (24)

		days' (2)

		deal (2)

		deals (1)

		dealt (1)

		death (2)

		deaths (2)

		decades (2)

		deceiving (1)

		decent (1)

		decide (5)

		decided (8)

		decision (5)

		decisions (1)

		declining (1)

		deep (10)

		deep-draft (1)

		deeper (8)

		deepest (5)

		define (4)

		defined (2)

		definitely (6)

		definition (12)

		Definitions (1)

		definitive (4)

		definitively (1)

		deflating (1)

		degradation (2)

		degree (2)

		delineated (1)

		demonstrate (1)

		denied (1)

		Dennis (4)

		dense (1)

		densely (1)

		depart (1)

		Department (11)

		depend (2)

		depending (15)

		depends (7)

		depict (3)

		depicted (2)

		depicting (1)

		depiction (1)

		depicts (1)

		depleted (8)

		depletion (8)

		depletions (2)

		depression (2)

		depth (45)

		depths (34)

		derived (1)

		descended (1)

		describe (11)

		described (13)

		describes (3)

		describing (5)

		description (6)

		descriptions (10)

		descriptor (1)

		descriptors (1)

		desert (1)

		design (8)

		designation (1)

		designed (3)

		despite (2)

		destination (2)

		destruction (1)

		detail (3)

		detailed (3)

		details (1)

		determination (7)

		determinative (1)

		determine (6)

		determined (2)

		determining (3)

		develop (1)

		developed (5)

		development (2)

		diagnostic (1)

		diagram (1)

		diameters (1)

		diaries (1)

		died (3)

		differ (3)

		difference (14)

		differences (4)

		different (39)

		differential (1)

		differently (3)

		difficult (12)

		difficulties (1)

		difficulty (4)

		digest (1)

		digitally (1)

		dimensions (1)

		direct (19)

		direction (6)

		directly (2)

		DIRECTOR (9)

		Dirt (1)

		disagree (2)

		disappears (2)

		discharge (13)

		discharges (1)

		discipline (3)

		disciplines (4)

		disclose (1)

		disclosed (2)

		disclosure (1)

		discount (1)

		discovered (1)

		discuss (4)

		discussed (5)

		discussing (4)

		discussion (13)

		discussions (8)

		dismay (1)

		disperse (1)

		displacement (1)

		dispositive (1)

		disregard (1)

		distance (8)

		distinct (1)

		distinction (2)

		distinguish (1)

		distinguishing (2)

		distributed (1)

		disturbed (1)

		Ditch (4)

		diversion (4)

		diversions (2)

		divided (1)

		dividing (1)

		division (1)

		document (15)

		documentation (1)

		documents (5)

		dollars (2)

		Dome (1)

		dominant (1)

		dominantly (1)

		done (29)

		donuts (1)

		doodles (1)

		dories (1)

		dory (1)

		double (3)

		double-check (1)

		double-checked (1)

		doubt (5)

		down (93)

		downhill (1)

		download (2)

		downriver (2)

		downstream (13)

		Dr (41)

		draft (16)

		drag (1)

		dragging (1)

		drain (1)

		drastic (1)

		draw (6)

		drawing (1)

		drawn (1)

		Drier (1)

		drift (2)

		drifted (1)

		Drifting (1)

		drink (2)

		driven (1)

		drives (3)

		drop (2)

		drop-offs (1)

		drops (1)

		drought (4)

		dry (4)

		due (4)

		dugout (8)

		dump (1)

		durability (1)

		durable (2)

		duration (7)

		during (16)

		dynamited (3)



		E

		e-mails (1)

		earlier (15)

		earliest (2)

		early (10)

		earn (1)

		easier (5)

		easily (3)

		east (2)

		easy (2)

		eat (2)

		economic (4)

		economics (2)

		Eddie (8)

		edge (1)

		edited (1)

		Edith (7)

		effluent (1)

		effluent-dominated (1)

		effort (3)

		Ehrenberg (1)

		eight (2)

		EIS (1)

		either (19)

		element (2)

		elements (8)

		elevation (1)

		eliminate (1)

		Elite (1)

		else (11)

		else's (1)

		elucidating (1)

		elusive (1)

		Emil (1)

		emphasize (2)

		employed (3)

		empty (3)

		encourage (1)

		end (32)

		ended (3)

		ending (2)

		engaging (1)

		engineers (1)

		enlargement (2)

		enough (11)

		Ensign (1)

		enterprise (2)

		entire (14)

		entirely (1)

		entirety (1)

		entitled (3)

		environment (1)

		environmental (2)

		environments (1)

		ephemeral (1)

		equal (3)

		equally (2)

		equipment (4)

		equivalent (1)

		erroneous (1)

		error (5)

		errors (1)

		escortwith (1)

		especially (2)

		essential (1)

		Essentially (1)

		establish (1)

		established (2)

		estimate (1)

		estimated (2)

		estimates (7)

		Estrellas (1)

		et (1)

		ethnic (2)

		Euro-Americans (1)

		European (2)

		evaluate (1)

		evaluated (1)

		evaluating (1)

		even (28)

		event (7)

		everybody (5)

		everyone (1)

		evidence (47)

		exact (8)

		exactly (16)

		exaggeration (1)

		EXAMINATION (7)

		examined (3)

		example (2)

		Examples (4)

		excavated (1)

		exceeds (1)

		excellent (1)

		except (4)

		exception (3)

		excerpt (8)

		excerpts (1)

		exchange (1)

		excited (2)

		excluding (1)

		exclusively (3)

		Excuse (2)

		exhausting (1)

		exhibit (26)

		exhibits (1)

		exist (4)

		existed (4)

		existence (1)

		existing (1)

		expect (9)

		expected (1)

		expecting (1)

		expedition (2)

		expeditions (1)

		experience (20)

		experienced (1)

		experiences (4)

		Experiment (2)

		expert (11)

		expertise (1)

		experts (16)

		experts' (2)

		explain (10)

		explained (4)

		explaining (2)

		explanation (3)

		explanations (1)

		explicitly (1)

		exploration (2)

		explore (1)

		explorers (2)

		exposed (4)

		express (1)

		expressed (3)

		expressing (1)

		extended (5)

		extends (1)

		extent (4)

		extra (1)

		extrapolate (1)

		extreme (2)

		extremely (3)

		eye (2)

		eyes (1)



		F

		face (2)

		fact (29)

		factor (3)

		factors (5)

		facts (10)

		fail (2)

		fails (2)

		failure (8)

		failures (1)

		fair (16)

		fairer (1)

		fairly (3)

		fall (5)

		Falls (26)

		familiar (7)

		familiarity (1)

		family (2)

		fan (1)

		far (9)

		farm (1)

		farmed (2)

		Farmer (1)

		farthest (1)

		fast (1)

		father (2)

		favor (2)

		favorable (1)

		feature (7)

		features (1)

		fed (1)

		Federal (1)

		feel (4)

		feet (55)

		felt (7)

		ferries (1)

		ferry (16)

		few (20)

		field (9)

		fieldwork (1)

		fifteen (1)

		fifth (3)

		figure (14)

		Figures (2)

		filled (1)

		final (1)

		find (21)

		finding (2)

		Findings (4)

		fine (2)

		finely (1)

		finger (1)

		fingers (1)

		finish (1)

		finished (1)

		finishing (1)

		first (50)

		Fish (1)

		fished (3)

		fit (4)

		five (7)

		flag (1)

		Flat (6)

		flatboat (5)

		flatboats (4)

		flex (1)

		flexes (1)

		flip (2)

		flipped (1)

		flipping (1)

		float (11)

		floatable (1)

		floated (10)

		floating (14)

		floats (4)

		flood (37)

		flooding (1)

		floodplain (1)

		floods (5)

		flow (152)

		flowing (1)

		flows (42)

		fluctuation (1)

		fluctuations (1)

		focus (2)

		focused (1)

		focusing (2)

		Fogel (1)

		folks (7)

		follow (3)

		follow-up (1)

		following (6)

		food (1)

		foot (1)

		footnote (3)

		force (1)

		forego (1)

		foreground (2)

		Forest (2)

		foreword (1)

		forget (2)

		forgetting (1)

		forgotten (1)

		Fork (2)

		form (2)

		format (2)

		formation (3)

		formidable (4)

		Fort (12)

		forth (2)

		Forty (1)

		Fossil (1)

		found (17)

		foundation (3)

		four (9)

		fourth (1)

		fragile (1)

		frame (5)

		Francisco (1)

		frankly (1)

		Freeport (1)

		freight (3)

		frequency (3)

		frequently (2)

		Friday (2)

		friend (2)

		friend's (1)

		front (15)

		full (12)

		Fuller (31)

		Fuller's (1)

		fully (2)

		fun (2)

		function (3)

		fur (1)

		furs (1)

		further (1)

		future (1)

		fuzzy (1)



		G

		G-15 (3)

		G-Cultural (1)

		gage (14)

		gages (11)

		gaging (2)

		game (3)

		Gap (1)

		Gary (5)

		gas (1)

		gathered (4)

		gave (10)

		gear (7)

		General (12)

		General's (3)

		generally (20)

		Generals (4)

		generic (1)

		gentlemen (1)

		Gentry (1)

		geoarchaeologist (1)

		Geological (8)

		geologically (1)

		geologist (1)

		geology (1)

		geomorphic (1)

		geomorphologist (1)

		geomorphologists (1)

		Geomorphology (8)

		gets (4)

		Gila (31)

		Gilpin (4)

		Gireaux (1)

		given (10)

		gives (3)

		giving (3)

		glacial (1)

		glad (2)

		glasses (1)

		glean (1)

		Gleason (4)

		Globe (3)

		go-around (2)

		go-to (1)

		goes (5)

		Good (22)

		goods (1)

		Gookin (18)

		Gookin's (4)

		government (1)

		grade (1)

		Graf (3)

		grain (1)

		grains (1)

		Grand (2)

		Granite (5)

		Grant (3)

		graph (3)

		graphs (2)

		gray (2)

		great (9)

		greater (8)

		groove (1)

		ground (2)

		ground-truth (1)

		ground-truthed (4)

		group (2)

		groups (1)

		growing (1)

		grown (1)

		guess (27)

		Gun (3)

		guy (4)

		guy's (2)

		guys (15)

		Guys' (1)



		H

		habitat (1)

		habitation (3)

		Hackenberg's (1)

		Halchidhoma (1)

		half (14)

		Hamilton (1)

		hand (2)

		handed (4)

		handing (1)

		handle (1)

		handwritten (1)

		hanging (2)

		happen (7)

		happened (11)

		happening (1)

		happens (5)

		happy (4)

		hard (4)

		harvested (4)

		harvesting (1)

		hats (1)

		haul (5)

		hauled (3)

		hauling (3)

		Haury (3)

		Hayden (48)

		Hayden's (22)

		head (3)

		heading (2)

		Headwaters (1)

		hear (8)

		heard (18)

		hearing (6)

		hearings (4)

		heated (1)

		heavy (3)

		HEILMAN (24)

		heinous (1)

		held (1)

		helicopter (1)

		Hellings (1)

		help (5)

		helpful (6)

		helping (1)

		helps (2)

		Henness (4)

		hidden (1)

		high (29)

		high-flow (2)

		high-running (1)

		higher (16)

		highlighted (2)

		highlights (1)

		highly (5)

		highs (1)

		hills (1)

		himself (2)

		hired (3)

		historian (7)

		historians (6)

		historic (16)

		historical (38)

		historically (1)

		history (16)

		hit (1)

		hitting (2)

		hmm (1)

		Hohokam (6)

		hold (3)

		holding (1)

		home (3)

		homemade (1)

		honest (2)

		Hood (26)

		Hood's (1)

		Hoodoo (1)

		Hoof (1)

		hope (4)

		hoped (1)

		hopeful (1)

		hopefully (4)

		horizontal (3)

		horizontally (1)

		horse (1)

		Horseshoe (2)

		Horton (1)

		host (1)

		hour (7)

		Howard (3)

		Huachuca (1)

		Huckleberry (5)

		huge (2)

		huh (1)

		human (4)

		hundred (12)

		hunt (1)

		hunted (2)

		hunter (1)

		hydrographs (2)

		Hydrologic (1)

		hydrologist (2)

		Hydrology (8)

		Hypothetically (4)



		I

		I-17 (1)

		idea (9)

		identified (6)

		identifies (1)

		identify (4)

		identifying (1)

		ie (1)

		ignore (1)

		II (3)

		ill (1)

		illustrating (1)

		imagine (2)

		impact (1)

		impacted (2)

		implies (1)

		imply (1)

		importance (1)

		important (9)

		imposed (1)

		impression (2)

		Inc (1)

		inches (4)

		incidents (1)

		include (9)

		included (8)

		includes (1)

		including (8)

		inclusion (2)

		incongruous (1)

		inconsistent (1)

		incorrect (5)

		incorrectly (1)

		indented (1)

		indestructible (1)

		Index (3)

		Indian (4)

		Indians (1)

		indicate (6)

		indicated (1)

		indicates (1)

		indicating (2)

		indications (1)

		indicative (2)

		indicator (2)

		indicators (4)

		individual (3)

		individuals (2)

		infer (5)

		inference (3)

		inferences (2)

		infiltration (1)

		inflatable (9)

		inflated (1)

		inflater (1)

		inflating (1)

		inflation (2)

		inform (1)

		information (41)

		Ingalls (4)

		inhabitants (1)

		Initial (3)

		injured (1)

		injury (1)

		input (1)

		inset (1)

		insider (1)

		installing (1)

		instance (3)

		instances (3)

		instead (6)

		intended (10)

		intending (1)

		intent (1)

		intention (2)

		interesting (2)

		interject (1)

		interpret (4)

		interpretation (2)

		interpreted (3)

		interrupt (1)

		interrupting (1)

		intersect (1)

		interval (1)

		into (36)

		inundated (1)

		invasion (1)

		invert (1)

		investigation (1)

		involved (4)

		involves (1)

		irrigated (5)

		irrigation (5)

		issue (7)

		issues (2)

		item (1)

		items (2)



		J

		James (4)

		January (2)

		JE (1)

		Jeff (1)

		Jerry (3)

		JK (1)

		job (1)

		Jody (2)

		Joe (6)

		join (1)

		joined (1)

		joins (1)

		jolly (1)

		Jon (13)

		journals (1)

		Judge (4)

		July (2)

		jumped (2)

		junction (4)

		June (8)

		juniper (1)

		justification (1)



		K

		kayak (7)

		kayakers (1)

		kayaking (2)

		kayaks (4)

		keep (2)

		kept (1)

		key (4)

		kick (1)

		kid (1)

		kids (1)

		killed (2)

		killing (1)

		kind (43)

		kinds (3)

		Kino (2)

		Klepper (1)

		knee (1)

		knew (4)

		Knight (3)

		knowledge (2)

		known (3)

		knows (1)

		Kolb (2)

		KOLSRUD (1)



		L

		label (1)

		labeled (7)

		lack (2)

		lacks (2)

		ladies (1)

		lake (3)

		Land (14)

		language (5)

		large (9)

		larger (1)

		last (32)

		late (1)

		later (5)

		latest (2)

		launch (1)

		launching (1)

		law (4)

		layperson (1)

		lead (1)

		learn (2)

		learned (4)

		least (19)

		leave (2)

		led (1)

		left (22)

		left-hand (1)

		legal (3)

		legitimate (1)

		length (9)

		lengthy (1)

		less (27)

		lessons (1)

		Letter (1)

		level (3)

		lie (1)

		lifestyle (1)

		light (2)

		lighter (1)

		likelihood (1)

		likely (6)

		Likewise (1)

		limit (5)

		limited (2)

		limiting (7)

		limits (1)

		line (41)

		lines (8)

		lining (1)

		lion (2)

		lions (1)

		list (5)

		listed (11)

		listened (1)

		listening (2)

		listing (1)

		lists (4)

		literature (1)

		little (49)

		Littlefield (5)

		Littlefield's (3)

		lived (1)

		lives (2)

		living (1)

		LLC (1)

		load (9)

		loaded (17)

		Loading (1)

		loads (1)

		loaf (1)

		local (1)

		located (4)

		location (10)

		lodge (3)

		Log (13)

		log-floating (1)

		Logan (57)

		Logan's (1)

		logging (3)

		logs (14)

		long (20)

		Long-Term (7)

		longer (5)

		longest (1)

		look (64)

		looked (13)

		looking (41)

		looks (15)

		Los (1)

		losing (1)

		lost (3)

		lot (28)

		lots (1)

		loud (1)

		loved (2)

		loves (1)

		low (46)

		Low-Draft (1)

		low-flow (1)

		Lower (31)

		lowest (7)

		lumber (4)

		lump (1)

		lumping (1)

		lunch (3)



		M

		Madonna (1)

		Magirl (2)

		magnitude (3)

		mail (1)

		main (7)

		main-flow (3)

		major (1)

		makes (4)

		making (9)

		man (1)

		maneuverable (4)

		manmade (1)

		manner (1)

		many (21)

		map (14)

		maps (10)

		March (1)

		Maricopa (12)

		Maricopas (7)

		mark (6)

		marked (2)

		marker (2)

		market (4)

		married (1)

		Mary (1)

		match (3)

		material (1)

		materials (8)

		math (4)

		maths (1)

		Matt (1)

		Matted (1)

		matter (4)

		maximum (11)

		may (48)

		maybe (29)

		McDowell (4)

		McGinnis (3)

		mean (89)

		meaning (1)

		meaningful (3)

		means (4)

		meant (9)

		measure (1)

		measured (2)

		measurement (1)

		measurements (1)

		median (80)

		medians (4)

		medium (1)

		meet (1)

		Mehnert (13)

		melt (1)

		melting (2)

		member (2)

		Members (2)

		memory (1)

		men (12)

		mention (8)

		mentioned (8)

		mentored (1)

		Merten (1)

		Mescal (1)

		mesquite (2)

		met (6)

		meters (5)

		method (1)

		methodology (1)

		Mexicans (1)

		Mexico (1)

		microphone (2)

		mid (2)

		middle (3)

		midst (1)

		might (24)

		mike (1)

		mile (7)

		miles (11)

		military (1)

		Mill (8)

		million (2)

		mind (9)

		mine (4)

		Miner (1)

		mineral (1)

		Minerals (1)

		mines (1)

		minimum (3)

		minor (2)

		minutes (10)

		mis (1)

		miserable (1)

		misheard (1)

		misread (1)

		misreading (1)

		miss (1)

		missed (2)

		missing (2)

		missions (2)

		misunderstand (1)

		mitigate (1)

		mixed (1)

		mixing (2)

		models (1)

		Moderate (1)

		Modern (22)

		modernize (1)

		moment (4)

		moments (1)

		Monday (4)

		money (8)

		Montana (2)

		month (4)

		monthly (2)

		months (2)

		moot (1)

		more (124)

		morning (16)

		Mosquito (2)

		most (17)

		mostly (1)

		motivations (1)

		mountain (11)

		mountains (6)

		mouth (1)

		move (9)

		moved (1)

		moving (8)

		much (20)

		Muertos (1)

		Mule (1)

		multiple (4)

		multiplying (1)

		MURPHY (35)

		Mussetter (18)

		Mussetter's (3)

		Mussetter-High (1)

		must (6)

		muttered (1)

		myself (4)



		N

		Nah (1)

		name (23)

		named (6)

		nameless (1)

		names (1)

		narrative (4)

		narrow (1)

		Nate (1)

		Native (16)

		natives (2)

		natural (16)

		nature (4)

		navigability (28)

		Navigable (32)

		navigate (1)

		navigated (7)

		navigating (2)

		navigation (8)

		near (20)

		near-riffle (2)

		nearby (1)

		nearly (4)

		necessarily (4)

		necessary (3)

		need (20)

		needed (7)

		Needless (1)

		needs (1)

		negate (1)

		negative (1)

		Neither (1)

		nets (3)

		New (26)

		Newell (4)

		newer (1)

		news (3)

		newspaper (27)

		newspapers (2)

		next (9)

		night (2)

		nine (1)

		ninth (1)

		NOBLE (81)

		Nobody (1)

		nondepleted (2)

		nondrought (1)

		none (7)

		nonflood (1)

		nonflood/nondrought (1)

		nonhydrologists (1)

		nonnavigable (7)

		nonqualified (1)

		nonstop (1)

		nor (1)

		normal (4)

		normally (1)

		north (3)

		northern (1)

		note (5)

		noted (3)

		notes (11)

		noteworthy (1)

		notice (3)

		noticed (4)

		November (8)

		number (74)

		number's (1)

		numbers (31)

		numerically (1)

		numerous (5)



		O

		O'otham (1)

		oar (2)

		oars (2)

		objective (1)

		obligated (2)

		obligation (1)

		observations (2)

		observed (1)

		obstacle (1)

		obstacles (6)

		obtained (1)

		obvious (1)

		Obviously (1)

		occasional (1)

		occupied (1)

		occur (6)

		occurred (6)

		occurs (5)

		October (11)

		off (19)

		offered (2)

		offering (2)

		offhand (3)

		office (4)

		often (4)

		Ohio (2)

		old (9)

		Olson (1)

		omitted (1)

		on-the-ground (1)

		on-the-river (4)

		once (2)

		one (145)

		one-bladed (1)

		ones (5)

		online (1)

		only (37)

		onto (1)

		open (5)

		opening (2)

		operate (1)

		opined (4)

		opinion (30)

		opinions (7)

		opponent (2)

		opponents (3)

		opponents' (1)

		opportunity (2)

		opposed (5)

		opposing (1)

		optimistic (1)

		orange (7)

		oranges (4)

		order (6)

		ordinary (30)

		ore (2)

		orientation (1)

		origin (4)

		original (6)

		originally (1)

		ornithologist (1)

		others (5)

		otherwise (1)

		Ouachita (1)

		out (89)

		outline (1)

		outside (3)

		over (47)

		overall (3)

		overly (1)

		overpredict (1)

		overstating (1)

		Overview (1)

		own (10)

		owned (1)



		P

		pack (2)

		packet (3)

		packets (1)

		paddle (4)

		paddled (3)

		paddles (1)

		Paddling (1)

		Page (53)

		pages (7)

		paid (2)

		Palau (1)

		pals (2)

		Papago (1)

		paper (3)

		papers (3)

		paragraph (35)

		paragraphs (2)

		parallel (1)

		parameters (2)

		paraphrasing (1)

		Pardon (2)

		Park (1)

		parse (1)

		Part (58)

		partial (1)

		partially (1)

		participated (1)

		particular (26)

		particularly (7)

		parties (2)

		parts (9)

		party (7)

		passage (1)

		passed (5)

		passengers (1)

		passes (1)

		passing (1)

		past (9)

		path (1)

		patience (1)

		pattern (1)

		Pattie (7)

		Patties (1)

		pause (2)

		paying (2)

		payload (1)

		Payson (1)

		PDF (1)

		peer-reviewed (1)

		pelt (6)

		pelts (25)

		pen (1)

		people (41)

		peoples (1)

		per (7)

		perceived (1)

		percent (49)

		percentage (5)

		percentages (1)

		percentile (1)

		perched (2)

		perennial (2)

		perfectly (5)

		perhaps (7)

		period (34)

		periods (6)

		permit (8)

		permits (1)

		person (11)

		personal (4)

		personally (6)

		perspective (4)

		Perspectives (1)

		Phoenix (32)

		phone (1)

		photo (8)

		photograph (5)

		photographs (4)

		photography (1)

		photos (1)

		phrase (1)

		physical (1)

		pick (4)

		picked (1)

		picking (1)

		picture (5)

		pictures (2)

		piece (3)

		pieces (6)

		Pier (1)

		piles (1)

		Pima (1)

		Pimas (2)

		Pimos (2)

		pine (1)

		pines (1)

		ping-pong (1)

		ping-ponging (1)

		Pinion (3)

		pinky (1)

		Pinto (1)

		Pioneer (3)

		place (12)

		placeholder (1)

		placement (1)

		places (19)

		plain (1)

		plan (1)

		plans (1)

		plant (2)

		plastic (2)

		plastics (1)

		Plateau (1)

		play (1)

		playground (1)

		pleasant (1)

		Please (25)

		pleased (5)

		plenty (3)

		plots (2)

		plug (1)

		plunge (1)

		plunging (1)

		plural (1)

		Plus (2)

		pm (8)

		point (51)

		pointed (3)

		pointing (3)

		points (10)

		poking (1)

		police (1)

		poling (4)

		pool (6)

		pools (2)

		poorly (1)

		pop (1)

		populated (1)

		population (6)

		populations (1)

		Porcello (2)

		portage (10)

		portaged (1)

		portages (8)

		portion (10)

		portions (5)

		portray (1)

		portrayed (1)

		portraying (1)

		position (8)

		possibility (4)

		possible (17)

		Possibly (1)

		post (1)

		post-1996 (1)

		postdam (3)

		pot (1)

		potentially (5)

		pounds (15)

		pourover (1)

		Power (3)

		PowerPoint (12)

		PPL (3)

		PR (1)

		practice (2)

		pre-Arizona (1)

		precautions (1)

		precious (1)

		precise (1)

		predam (3)

		predynamite (1)

		prefer (8)

		preferred (1)

		prepare (1)

		prepared (5)

		Prescott (12)

		Present (4)

		present-day (1)

		presentation (13)

		presentations (3)

		presented (6)

		presenting (1)

		pressed (1)

		Prestatehood (3)

		pretty (19)

		previous (5)

		previously (13)

		Price (7)

		prices (1)

		primarily (3)

		primary (5)

		prime (1)

		Prince (1)

		print (1)

		printed (1)

		Prior (15)

		privilege (2)

		probability (2)

		probable (2)

		probably (66)

		probative (1)

		problem (3)

		problems (2)

		proceed (5)

		proceeded (1)

		proceeding (1)

		proceedings (2)

		process (12)

		produce (9)

		produced (3)

		produces (1)

		producing (1)

		product (1)

		professional (1)

		Professor (4)

		profit (2)

		profitable (1)

		progress (1)

		progressing (1)

		project (4)

		projects (1)

		pronounce (1)

		proof (2)

		proper (2)

		properly (1)

		proposed (3)

		prospecting (1)

		protect (1)

		protocols (1)

		prove (1)

		proven (1)

		provide (5)

		provided (8)

		provisions (4)

		public (2)

		publication (2)

		publications (1)

		published (7)

		pull (4)

		pulled (4)

		pulling (1)

		pumpkins (1)

		punish (1)

		purchase (1)

		purple (7)

		purported (1)

		purports (1)

		purpose (8)

		purposes (10)

		pursuing (1)

		push (7)

		put (42)

		put-in (1)

		putting (3)



		Q

		qualification (1)

		qualified (2)

		qualify (2)

		quality (1)

		quantify (1)

		quantifying (1)

		quantity (3)

		quarter (1)

		Quartzite (16)

		Queen (1)

		quick (3)

		quite (12)

		quorum (1)

		quotations (1)

		quote (21)

		quoted (2)

		quotes (4)

		quoting (1)



		R

		raft (1)

		rafts (3)

		raging (2)

		rail (2)

		railroad (22)

		railroads (2)

		rain (2)

		rains (3)

		ran (2)

		Ranch (3)

		range (17)

		ranges (2)

		ranging (1)

		rank (3)

		rapid (13)

		rapids (10)

		rarely (1)

		rate (17)

		rates (13)

		rather (5)

		rating (51)

		raw (1)

		re (1)

		reach (7)

		reached (1)

		reaches (1)

		read (39)

		reading (9)

		ready (13)

		real (1)

		real-life (1)

		real-time (1)

		reality (5)

		realize (3)

		really (35)

		reason (13)

		reasonable (7)

		reasons (7)

		rebuttal (41)

		recall (72)

		recalling (1)

		receding (4)

		received (2)

		receiving (2)

		recent (3)

		recently (3)

		recess (8)

		recite (1)

		Reclamation (1)

		recognize (10)

		recognized (1)

		recognizing (1)

		recollection (15)

		recollections (1)

		recommended (5)

		Reconnaissance (1)

		reconstructed (6)

		reconstruction (1)

		record (54)

		recorded (1)

		records (20)

		recounts (1)

		recreation (1)

		recreational (3)

		red (6)

		redirect (3)

		Redmond (1)

		reduce (1)

		reeds (1)

		Reef (5)

		Reevis (1)

		refer (6)

		reference (24)

		referenced (1)

		references (4)

		referred (4)

		referring (9)

		refers (3)

		reflection (1)

		reflective (1)

		refrain (1)

		refresh (1)

		refused (1)

		regard (9)

		regarding (13)

		regions (1)

		regression (5)

		rehash (1)

		relate (2)

		related (7)

		relates (3)

		relating (3)

		relative (2)

		relayed (1)

		relevance (3)

		relevant (2)

		reliance (1)

		relied (6)

		reload (1)

		relying (2)

		remained (1)

		remaining (1)

		remember (28)

		reminds (1)

		remove (1)

		removed (1)

		remunerative (1)

		render (1)

		rendered (1)

		repeat (11)

		repeated (1)

		repeatedly (4)

		repetitions (1)

		rephrase (1)

		replaced (2)

		replica (1)

		reply (1)

		report (59)

		reported (7)

		REPORTER (2)

		reporting (2)

		reports (14)

		represent (2)

		representations (1)

		represents (1)

		request (5)

		requested (1)

		require (2)

		required (6)

		requires (1)

		reread (2)

		research (7)

		resembles (1)

		Reservation (1)

		reservoir (2)

		resort (1)

		Resources (3)

		respect (3)

		respond (2)

		response (4)

		Responses (2)

		rest (3)

		result (6)

		retired (2)

		retiring (2)

		return (1)

		reverse (1)

		review (5)

		reviewed (1)

		reviewing (2)

		rewrite (2)

		rewriting (1)

		ride (2)

		ridge (1)

		ridges (1)

		ridiculous (1)

		riding (1)

		riffle (7)

		riffles (4)

		right (305)

		rigid (2)

		rigorous (1)

		ring (3)

		riparian (1)

		River (284)

		river's (3)

		riverbed (1)

		rivers (27)

		road (5)

		road/Jeep (1)

		Robinson (5)

		rock (6)

		rocker (1)

		rockier (1)

		rocks (5)

		Rocky (2)

		Rojas (14)

		rolling (1)

		Rome (2)

		roof (2)

		roofs (1)

		room (4)

		Roosevelt (16)

		roots (2)

		rough (1)

		round (2)

		route (8)

		Routinely (3)

		rowboat (1)

		rowed (1)

		rows (1)

		rubber (1)

		ruggedness (1)

		ruined (1)

		rule (1)

		rules (3)

		run (3)

		running (1)

		runoff (4)

		runs (6)

		Rye (1)



		S

		sail (1)

		Salt (138)

		same (50)

		San (1)

		sand (6)

		sandier (1)

		sands (1)

		sandy (1)

		sat (2)

		saving (1)

		saw (6)

		Sawmill (3)

		saying (32)

		schedule (1)

		scheduled (2)

		scientific (4)

		Scot (3)

		Scotch (7)

		Scots (1)

		Scott (1)

		Scottish (2)

		scour (1)

		scramble (1)

		scraped (1)

		screen (6)

		screening (4)

		screensaver (1)

		scribbles (1)

		scroll (1)

		scrubby (1)

		Sean (2)

		search (1)

		season (1)

		seasonal (12)

		seat (1)

		sec (1)

		second (19)

		secondary (1)

		Secondly (1)

		section (26)

		sections (17)

		seeds (2)

		seeing (9)

		seem (5)

		seemed (2)

		seems (9)

		Segment (145)

		segmentation (1)

		segments (24)

		selected (2)

		selection (2)

		self-described (1)

		self-promotion (1)

		sell (1)

		semi-arid (1)

		Senator (1)

		send (1)

		sense (7)

		sentence (23)

		sentences (1)

		Sentinel (1)

		separately (1)

		separates (1)

		September (1)

		serious (1)

		Service (2)

		session (1)

		set (10)

		sets (2)

		setting (3)

		settled (1)

		settlement (1)

		settlements (3)

		seven (1)

		several (13)

		sewer (1)

		Shall (1)

		shallow (7)

		shallower (1)

		sheet (1)

		ship (1)

		shocked (1)

		short (3)

		short-circuit (1)

		shorter (1)

		shorthand (1)

		shot (1)

		show (8)

		showed (4)

		showing (3)

		shown (2)

		shows (5)

		shuttle (1)

		side (16)

		sides (1)

		Sierra (1)

		sight (1)

		sign (4)

		significant (7)

		significantly (3)

		signs (2)

		silk (1)

		similar (14)

		Similarly (1)

		simple (1)

		simpler (1)

		simplest (1)

		simply (7)

		singing (2)

		single (5)

		sink (1)

		sinks (1)

		sit (4)

		site (3)

		sitting (2)

		situation (1)

		Six (10)

		sixth (1)

		size (4)

		sketch (1)

		skiff (6)

		skiffs (1)

		skill (2)

		skilled (2)

		skins (3)

		Sky (5)

		Slade (45)

		slap (1)

		sleeping (1)

		slid (1)

		Slide (125)

		slides (15)

		slideshow (5)

		Sliding (1)

		slightly (3)

		slope (2)

		sloped (1)

		sloping (1)

		sloughs (1)

		smack-dab (1)

		small (27)

		smaller (3)

		snow (4)

		Society (2)

		softs (1)

		software (1)

		sold (1)

		somebody (10)

		somebody's (1)

		somehow (1)

		someone (8)

		someplace (1)

		sometime (1)

		sometimes (11)

		somewhat (2)

		somewhere (6)

		son (1)

		soon (1)

		sorry (34)

		sort (5)

		sound (6)

		sounds (7)

		source (11)

		sources (4)

		south (1)

		Southwest (2)

		space (1)

		Spanish (8)

		spare (1)

		SPARKS (20)

		Spaulding (1)

		speak (3)

		speaking (2)

		species (1)

		specific (23)

		Specifically (25)

		specifics (1)

		speculation (1)

		speedboat (1)

		spelled (1)

		spelling (1)

		spend (1)

		Spier (10)

		Spier's (1)

		split (3)

		spoke (2)

		spoken (1)

		spot (7)

		spots (2)

		spring (12)

		springs (4)

		spurs (1)

		square (1)

		squared (1)

		SRP's (1)

		stability (1)

		stack (1)

		stage (2)

		stand (1)

		standard (10)

		standards (1)

		standpoint (1)

		stands (3)

		Stantech (2)

		stapled (2)

		star (1)

		start (14)

		started (18)

		starting (4)

		starts (4)

		State (22)

		State's (2)

		stated (4)

		statehood (6)

		statement (17)

		statements (1)

		states (5)

		station (3)

		stationed (3)

		statistical (1)

		statistically (1)

		statistics (2)

		status (1)

		Staying (1)

		steamboats (1)

		steep (2)

		stem (1)

		Stewart (6)

		Stewart-something (1)

		stick (2)

		sticking (2)

		sticks (1)

		still (19)

		stone (1)

		Stoner (1)

		stoney (1)

		stop (3)

		stopped (1)

		stories (1)

		story (10)

		stout (8)

		straight (1)

		straightened (1)

		stranger (1)

		stream (4)

		streambed (1)

		streamflow (3)

		Streams (7)

		stretch (3)

		stretches (1)

		strong (1)

		strongly (1)

		struck (1)

		stuck (3)

		studies (4)

		study (11)

		stuff (9)

		stuff's (1)

		stunts (1)

		style (2)

		Sub-bullet (3)

		subchannels (1)

		subflow (3)

		subject (1)

		submission (1)

		submitted (10)

		submitting (2)

		subsequent (1)

		Substantially (3)

		substantive (4)

		substantively (2)

		success (14)

		successes (2)

		successful (13)

		successfully (2)

		sufficiently (1)

		suggest (4)

		suggested (4)

		suggesting (7)

		suggestion (1)

		suggests (3)

		suitable (1)

		sum (2)

		summaries (2)

		summarize (1)

		summarizing (2)

		summary (8)

		supervision (1)

		supplemental (1)

		supplementary (2)

		support (4)

		supporting (1)

		suppose (1)

		suppositions (1)

		sure (44)

		surface (3)

		surprise (2)

		surprised (4)

		Survey (5)

		surveyed (1)

		surveying (2)

		surveyor (2)

		surveyors (1)

		surveys (1)

		susceptibility (11)

		suspect (1)

		swept (1)

		Swilling (1)

		Swilling's (2)

		swimming (3)

		switch (1)

		Sycamore (1)

		Sycamores (2)

		synonym (1)



		T

		table (29)

		tabulate (1)

		tail (1)

		takeaway (2)

		talk (22)

		talked (39)

		talking (45)

		talks (3)

		tall (1)

		tamarisk (2)

		tandem (2)

		Tangle (2)

		Tartan (1)

		taught (1)

		team (5)

		technical (1)

		technology (1)

		tedious (1)

		telling (2)

		Tellman (1)

		tells (1)

		Tempe (10)

		ten (2)

		tend (7)

		tentative (1)

		term (4)

		terms (19)

		test (2)

		tested (1)

		testified (21)

		testify (2)

		testifying (20)

		testimony (82)

		thalweg (3)

		Thanks (5)

		theoretically (3)

		theory (1)

		thereby (1)

		thinking (20)

		third (6)

		Thirty (1)

		Thomsen (2)

		Thorpe (2)

		though (18)

		thought (19)

		thousand (6)

		thread (1)

		three (19)

		three-week (1)

		threw (1)

		throwing (1)

		Thursday (3)

		thus (1)

		ties (2)

		tight (1)

		tile (2)

		till (1)

		timber (5)

		times (33)

		tiring (1)

		title (5)

		titled (4)

		today (23)

		today's (2)

		together (10)

		told (3)

		Tom (1)

		tomorrow (3)

		tongue-in-cheek (1)

		tons (9)

		Tonto (5)

		took (26)

		top (13)

		topographic (1)

		torrent (2)

		total (1)

		totality (1)

		totals (1)

		touch (1)

		tough (2)

		tour (3)

		tow (1)

		toward (1)

		towards (3)

		town (2)

		track (1)

		trade (1)

		traditional (1)

		trailed (1)

		Train (5)

		trained (1)

		transcript (6)

		transport (1)

		transportation (2)

		transported (2)

		transposed (1)

		trappers (4)

		trapping (6)

		traps (3)

		travel (2)

		traveled (3)

		traverse (2)

		tree (4)

		trees (2)

		trench (1)

		trial (2)

		Tribe (1)

		Tribes (4)

		tributaries (2)

		trick (2)

		tried (8)

		trip (74)

		trips (24)

		trouble (4)

		trough (1)

		truck (2)

		true (11)

		Trumbull (3)

		Trust (1)

		truth (2)

		try (12)

		trying (30)

		Tucson (2)

		Tuesday (4)

		tule (1)

		turbulent (1)

		turn (17)

		turned (5)

		Turning (2)

		turns (1)

		twice (2)

		two (40)

		Tyler (5)

		type (6)

		typed (2)

		types (1)

		typical (10)

		typically (7)



		U

		ult (1)

		ultra-lightweight (1)

		unaware (2)

		unbiased (2)

		unchallenged (1)

		uncharacteristic (1)

		undefining (1)

		Undepleted (1)

		under (14)

		undercut (1)

		undercuts (1)

		undercutting (1)

		underestimate (1)

		underestimated (1)

		underlined (1)

		underneath (2)

		understands (1)

		understood (4)

		undoubtedly (1)

		unhappy (1)

		unicorns (1)

		unicorns' (1)

		uniformly (1)

		unit (1)

		United (1)

		units (6)

		University (1)

		unknown (4)

		Unless (6)

		unlike (1)

		unlikely (2)

		unload (3)

		unreliable (1)

		unsuccessful (1)

		unusual (1)

		unwilling (2)

		up (114)

		updated (1)

		upon (7)

		Upper (12)

		upstream (9)

		usable (1)

		use (55)

		used (54)

		useful (1)

		USGS (20)

		using (39)

		usually (2)

		Utah (5)



		V

		vague (2)

		Vaguely (1)

		Valley (7)

		Valleys (1)

		valuable (1)

		value (21)

		values (11)

		variability (2)

		variable (1)

		variance (1)

		variation (1)

		variations (2)

		variegating (1)

		variety (3)

		various (13)

		vary (1)

		vegetables (2)

		vegetated (1)

		vegetation (4)

		vehicle (1)

		velocity (1)

		venture (1)

		Verde (30)

		verified (1)

		verify (6)

		versa (2)

		version (1)

		versus (4)

		vertical (1)

		vet (2)

		VI (1)

		via (1)

		vice (2)

		vicinity (5)

		video (1)

		view (2)

		villages (1)

		visible (1)

		vision (1)

		volume (1)



		W

		wagon (2)

		wait (3)

		waited (1)

		waiting (1)

		wakes (1)

		walk (3)

		wants (1)

		War (4)

		Washington (9)

		water (30)

		watercourses (2)

		watercraft (1)

		waterfalls (2)

		waters (1)

		watertight (2)

		way (44)

		ways (5)

		weaknesses (1)

		Weber (7)

		website (2)

		wedding (2)

		Wednesday (3)

		week (8)

		weeks (2)

		weigh (5)

		weighs (1)

		weight (11)

		weightlifting (1)

		welcome (6)

		well-defined (1)

		well-experienced (2)

		well-pleased (3)

		well-respected (1)

		well-rounded (1)

		well-vegetated (1)

		weren't (5)

		west (2)

		wet (4)

		wetter (3)

		what's (20)

		whatnot (5)

		wheat (12)

		whenever (4)

		wherever (2)

		White (41)

		whitewater (2)

		who's (4)

		whole (9)

		whose (3)

		Wickenburg (2)

		wide (5)

		wider (3)

		width (7)

		widths (4)

		wild (2)

		Williams (4)

		Williams' (1)

		willing (1)

		Winkleman (1)

		wipeouts (1)

		Within (9)

		without (10)

		WITNESS (32)

		wood (11)

		wooden (6)

		word (10)

		words (6)

		wore (1)

		work (19)

		worked (6)

		working (3)

		works (1)

		World (3)

		worldwide (1)

		write (3)

		write-up (2)

		writes (3)

		writing (2)

		written (4)

		wrong (6)

		wrote (6)



		Y

		yards (6)

		year (31)

		year-round (10)

		years (30)

		yellow (1)

		yes/no (1)

		yesterday (41)

		yield (3)

		yolk (1)

		York (1)

		young (1)

		Yuma (10)

		Yuman (1)



		Z

		zero (2)



		[

		[sic] (4)



		R

		resumé (5)










SALT RIVER     VOLUME 23      05/19/2016 4885


  
  


 1                         BEFORE THE
  


 2      ARIZONA NAVIGABLE STREAM ADJUDICATION COMMISSION.
  


 3
  


 4   IN THE MATTER OF THE        ) Nos. 03-005-NAV
                               )      04-008-NAV


 5   NAVIGABILITY OF THE         )      (Consolidated)
                               )


 6   SALT RIVER                  ) ADMINISTRATIVE HEARING
   ____________________________)


 7
  


 8
  


 9
   At:       Phoenix, Arizona


10
   Date:     May 19, 2016


11
   Filed:    June 8, 2016


12
  


13
            REPORTER'S TRANSCRIPT OF PROCEEDINGS


14
                            VOLUME 23


15
                Pages 4885 through 5154, Inclusive


16
  


17
  


18
  


19
  


20
                            COASH & COASH, INC.


21                Court Reporting, Video & Videoconferencing
                  1802 N. 7th Street, Phoenix, AZ  85006


22                  602-258-1440   staff@coashandcoash.com
  


23                          Prepared by:
                          Jody L. Lenschow, RMR, CRR


24                          Certificate No. 50192
  


25


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 23      05/19/2016 4886


  
  


 1                    INDEX TO EXAMINATIONS
  


 2   WITNESS                                         PAGE
  


 3
   JONATHAN FULLER, P.E., RG, PH, D.WRE, CFM


 4
     REBUTTAL DIRECT EXAMINATION (CONTINUED)       4891


 5       BY MR. SLADE
  


 6     REBUTTAL CROSS-EXAMINATION BY MR. SPARKS      4900
  


 7     EXAMINATION BY COMMISSIONER ALLEN             4939
  


 8     REBUTTAL CROSS-EXAMINATION (CONTINUED)        4740
       BY MR. SPARKS


 9
     REBUTTAL CROSS-EXAMINATION BY MS. CONSOLI     4970


10
     REBUTTAL CROSS-EXAMINATION BY MR. MURPHY      4976


11
     REBUTTAL CROSS-EXAMINATION BY MR. HEILMAN     5048


12
     EXAMINATION BY COMMISSIONER ALLEN             5104


13
     REBUTTAL CROSS-EXAMINATION (CONTINUED)        5105


14       BY MR. HEILMAN
  


15     EXAMINATION BY COMMISSIONER ALLEN             5112
  


16     REBUTTAL CROSS-EXAMINATION (CONTINUED)        5112
       BY MR. HEILMAN


17
     REBUTTAL CROSS-EXAMINATION BY MR. HOOD        5116


18
     REBUTTAL REDIRECT EXAMINATION BY MR. SLADE    5136


19
  


20
  


21
  


22
  


23
  


24
  


25


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 23      05/19/2016 4887


  
  


 1                  BE IT REMEMBERED that the above-entitled
  


 2   and numbered matter came on regularly to be heard
  


 3   before the Arizona Navigable Stream Adjudication
  


 4   Commission, at offices of Squire Patton Boggs (US),
  


 5   LLP, 1 East Washington Street, Suite 2700, Phoenix,
  


 6   Arizona, commencing at 9:00 a.m. on the 19th day of
  


 7   May, 2016.
  


 8
   BEFORE:   WADE NOBLE, Chairman


 9             JIM HENNESS, Vice Chairman
             BILL ALLEN, Commissioner


10
  


11   COMMISSION STAFF:
  


12        Mr. George Mehnert, Director,
        Legal Assistant, Research Analyst


13
  


14
   APPEARANCES:


15
  


16   For the Arizona Navigable Stream Adjudication
   Commission:


17
        SQUIRE PATTON BOGGS (US) LLP


18        By Mr. Matthew L. Rojas
        1 East Washington Street


19        Suite 2700
        Phoenix, Arizona 85004


20        (602) 528-4000
        matthew.rojas@squirepb.com


21
  


22
  


23
  


24
  


25


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 23      05/19/2016 4888


  
  


 1   APPEARANCES CONTINUED:
  


 2   For Freeport Minerals Corporation:
  


 3        FENNEMORE CRAIG, PC
        By Mr. Sean T. Hood, Esq.


 4        2394 East Camelback Road
        Suite 600


 5        Phoenix, Arizona 85016
        (602) 916-5475


 6        shood@fclaw.com
  


 7
   For the Salt River Project Agricultural Improvement and


 8   Power District and Salt River Valley Water Users'
   Association:


 9
        SALMON LEWIS & WELDON, PLC


10        By Mr. Mark A. McGinnis, Esq.
        By Mr. R. Jeffrey Heilman


11        2850 East Camelback Road
        Suite 200


12        Phoenix, Arizona 85016
        (602) 801-9066


13        mam@slwplc.com
        rjh@slwplc.com


14
  


15   For Arizona State Land Department:
  


16        ARIZONA ATTORNEY GENERAL'S OFFICE
        By Mr. Edwin W. Slade, III


17        By Ms. Laurie Hachtel
        Assistant Attorneys General


18        1275 West Washington
        Phoenix, Arizona  85007


19        (602) 542-7785
        NaturalResources@azag.gov


20
  


21   For Gila River Indian Community:
  


22        By Thomas L. Murphy, Esq.
        Deputy General Counsel


23        525 West Gu u Ki
        Post Office Box 97


24        Sacaton, Arizona  85147
        (602) 562-9760


25        thomas.murphy@gric.nsn.us


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 23      05/19/2016 4889


  
  


 1   APPEARANCES CONTINUED:
  


 2
   For Defenders of Wildlife, et al.:


 3
        ARIZONA CENTER FOR LAW IN THE PUBLIC INTEREST


 4        By Ms. Joy E. Herr-Cardillo
        2205 East Speedway Boulevard


 5        Tucson, Arizona  85719
        520-529-1798


 6        jherrcardillo@aclpi.org
  


 7
   For the City of Phoenix:


 8
        CITY OF PHOENIX LAW DEPARTMENT


 9        By Ms. Monique K. Coady
        200 West Washington Street


10        Suite 1300
        Phoenix, Arizona  85003-1611


11        602-262-6761
        monique.coady@phoenix.gov


12
  


13
   For San Carlos Apache Tribe:


14
        THE SPARKS LAW FIRM, PC


15        By Mr. Joe P. Sparks, Esq.
        By Ms. Julia Kolsrud


16        7503 East First Street
        Scottsdale, Arizona 85251


17        (480) 949-1339
        JoeSparks@sparkslawaz.com


18        julia@sparkslawaz.com
  


19
  


20   For City of Mesa:
  


21        ENGELMAN BERGER, P.C.
        By Mr. William H. Anger


22        3636 N. Central Avenue
        Suite 700


23        Phoenix, Arizona  85012
        602-271-9090


24        wha@eblawyers.com
  


25


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 23      05/19/2016 4890


  
  


 1   APPEARANCES CONTINUED:
  


 2
   For the City of Tempe:


 3
        CITY OF TEMPE


 4        By Mr. Chuck Cahoy
        Deputy City Attorney


 5        City Attorney's Office
        21 E. Sixth Street


 6        Suite 201
        Tempe, Arizona 85281


 7        480-350-8227
        chuck_cahoy@tempe.gov


 8
  


 9
   For Cemex:


10
        LEWIS ROCA ROTHGERBER, L.L.P.


11        By Ms. Carla A Consoli
        201 East Washington Street


12        Suite 1200
        Phoenix, AZ 85004-2595


13        (602) 262-5311
        cconsoli@lrrlaw.com


14
  


15
  


16
  


17
  


18
  


19
  


20
  


21
  


22
  


23
  


24
  


25


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 23      05/19/2016 4891


  


 1                  CHAIRMAN NOBLE:  Good morning.  We
  


 2   welcome you to the 149th hearing before the Arizona
  


 3   Navigable Streams Adjudication Commission.  We are in
  


 4   the 23rd day of the hearing on the Salt River.  We are
  


 5   glad you all showed up so that we don't have to end
  


 6   early.
  


 7                  Mr. Mehnert.
  


 8                  DIRECTOR MEHNERT:  Commissioner Allen?
  


 9                  COMMISSIONER ALLEN:  Present.
  


10                  DIRECTOR MEHNERT:  Commissioner Henness?
  


11                  COMMISSIONER HENNESS:  Present.
  


12                  DIRECTOR MEHNERT:  Commissioner Horton
  


13   is still out ill, and he will not be here today.
  


14                  Chairman Noble?
  


15                  CHAIRMAN NOBLE:  I am here.
  


16                  DIRECTOR MEHNERT:  We have a quorum, and
  


17   our attorney, Matt Rojas, is here also.
  


18                  CHAIRMAN NOBLE:  Mr. Slade, I believe
  


19   you're still on direct in rebuttal.  Please proceed.
  


20
  


21           REBUTTAL DIRECT EXAMINATION (CONTINUED)
  


22   BY MR. SLADE:
  


23       Q.    Thank you, Mr. Chairman.  Good morning,
  


24   Commissioners.  Good morning, Jon.
  


25       A.    Good morning.
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 1       Q.    Just have a few questions, probably no longer
  


 2   than 15 minutes.
  


 3                  MR. SLADE:  But before I get to those
  


 4   questions, Mr. Chairman, I just want to make sure the
  


 5   record is clear about the information that was provided
  


 6   to the Commission yesterday about Native American
  


 7   accounts.  The packet that was provided has evidence
  


 8   numbers.  All of those pieces of evidence have been
  


 9   submitted in the record previously.  The parties were
  


10   given all of those piece of evidence yesterday as well.
  


11   BY MR. SLADE:
  


12       Q.    Jon, we were talking about the Graf article
  


13   before we left off.  That's C042 Part 366.
  


14       A.    Okay.
  


15       Q.    And do you recall Dr. Mussetter testifying on
  


16   his redirect that nothing in Graf contradicted his
  


17   testimony and his report?
  


18       A.    Yes.  Essentially, yes.
  


19       Q.    Okay.  Can we turn to Page 127 in that
  


20   exhibit?
  


21       A.    Okay.
  


22       Q.    Okay.  And I'll read the first full
  


23   paragraph.
  


24             "The channel might be characterized as
  


25   braided, but it lacks the numerous subchannels of
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 1   nearly equal magnitude found in some braided streams in
  


 2   glacial or semi-arid regions.  The banks of the
  


 3   high-flow channel are poorly defined and are
  


 4   appropriately 152 meters to 1,524 meters apart.  Within
  


 5   these limits is a well-defined low-flow, invert, or
  


 6   main-flow channel."
  


 7             And I'll pause there.  Is it your
  


 8   understanding that that statement talks about a main
  


 9   channel within a braided flood channel?
  


10       A.    Yes, it does.
  


11       Q.    Okay.  And is that different than what
  


12   Dr. Mussetter said, or is that similar?
  


13       A.    He may have said both things, but there are
  


14   parts of his testimony where he describes the river as
  


15   braided, and I think Graf does an excellent job here of
  


16   distinguishing between the river as a whole in the main
  


17   or what we would call the boating channel, which is
  


18   dominantly a single thread.
  


19       Q.    Okay.  And I'll continue reading.
  


20             "This main-flow channel has banks from 1 to
  


21   8 meters high and a width ranging from 66 to 328
  


22   meters.  The main-flow channel is usually filled by
  


23   flows that have a return interval under natural
  


24   conditions of about 5 years.  Channel materials range
  


25   from coarse sand to very large cobbles and a few
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 1   boulders with medium diameters of .6 meters or greater.
  


 2   Although the channel has changed somewhat over the past
  


 3   century, it has not behaved like the nearby Gila River
  


 4   as described by Burkham."
  


 5             Did I read that correctly?
  


 6       A.    You did.
  


 7       Q.    And do you recall in Dr. Mussetter's
  


 8   PowerPoint that he presented, that he had slides that
  


 9   referred to the Gila River and he compared the Gila
  


10   River to the Salt?
  


11       A.    Yes.  Specifically, he was relying on
  


12   Burkham's descriptions of the flood response of the
  


13   Gila.
  


14       Q.    Okay.
  


15       A.    And this would be in direct contradiction to
  


16   that.
  


17       Q.    Okay.  Were there any other parts of this
  


18   exhibit that you needed to discuss related to
  


19   opponents' testimony?
  


20       A.    I think we discussed them yesterday.
  


21       Q.    Okay.  Do you recall during the Verde hearing
  


22   that there was a discussion about Mr. Burtell citing to
  


23   the Washington study regarding navigability?
  


24       A.    I do.
  


25       Q.    Okay.  And do you remember if Mr. Burtell
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 1   included that same study in his Salt River report?
  


 2       A.    I believe that's correct, yes.
  


 3       Q.    Okay.  Can you explain for the Commission
  


 4   again and for the record why it's important to use that
  


 5   study for Washington and not necessarily apply it to
  


 6   Arizona?
  


 7       A.    Well, it was developed by the U.S. Geological
  


 8   Survey, Chris Magirl, and maybe Olson is the coauthor,
  


 9   and they developed it specifically for the State of
  


10   Washington using the characteristics of the rivers
  


11   there.  So they developed their own screening process.
  


12             I think it's important to remember that in
  


13   some of these 149 hearings, ANSAC has heard our own
  


14   screening process that was developed specifically for
  


15   Arizona to screen out rivers of more characteristics of
  


16   navigability and less and none.  And I point out for
  


17   the record that the Salt River has always, no matter
  


18   what process we used, ended up at the high end of that
  


19   list of the screening process that was developed
  


20   specifically.
  


21             Some other facts in there is that it's not
  


22   correct to say that rivers that have depths that are
  


23   less than 2 feet or 3 feet were nonnavigable in the
  


24   Washington study.  It just said that they had less
  


25   likelihood.
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 1             In talking to Chris Magirl about the study,
  


 2   he also said that he was not aware that it had ever
  


 3   been applied in a court setting or tested under a
  


 4   Federal Court navigability case.  So, actually, it
  


 5   hasn't been proven to be diagnostic in the state of
  


 6   Washington either.
  


 7       Q.    Do you recall, when they calculated the
  


 8   depths for which navigability may or may not be
  


 9   applicable, did they use mean flows or median flows?
  


10       A.    They were using the mean annual flow.
  


11       Q.    Okay.  And, generally, when you talked about
  


12   depths for the Salt, what type of flow were you using?
  


13       A.    Well, we were looking at -- well, the stuff
  


14   we talked about this week was median, median flow and
  


15   median daily flow.  We also have mean annual flow in
  


16   our charts, but most of our data was centered around
  


17   the medians.
  


18       Q.    So if you just looked at the Washington study
  


19   and applied it to depths of median flow for the Salt,
  


20   you would be comparing apples to oranges; is that
  


21   right?
  


22       A.    Generally, when you're trying to apply
  


23   somebody's method, you should use the same units that
  


24   they're using.  You would use mean annual, I guess, if
  


25   you were attempting to extrapolate the Washington study
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 1   outside of the state of Washington.
  


 2       Q.    We heard a little testimony from Dr. August
  


 3   about the Spanish and their exploration, and we talked
  


 4   a little bit about that yesterday with the map from
  


 5   Francisco Kino.  Is it your understanding, based upon
  


 6   the historic research that's in the Land Department
  


 7   reports that were done by the historians, that the
  


 8   information gathered from some of the Spanish explorers
  


 9   is helpful or not helpful for purposes of navigability?
  


10       A.    I think it should be considered, sure.
  


11       Q.    Okay.  Did the Spanish, based on the
  


12   historical research that was done, come upon the Salt
  


13   beyond the Phoenix area?
  


14       A.    My recollection is that it's -- some people
  


15   have suggested that they crossed the Salt, but
  


16   certainly not the Lower Salt, was my recollection.  And
  


17   I think they generally bypassed the Salt and went
  


18   either east or west of it.  That's my recollection.
  


19             Although, I do recall that Kino, if you're
  


20   lumping him into there, I believe we heard testimony
  


21   that he sat on top of the Estrellas and looked out at
  


22   the Salt.
  


23       Q.    Okay.  So he would have had a good
  


24   understanding of who was living there if he was sitting
  


25   on top of the mountains, potentially?
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 1       A.    Some level of understanding, yeah.
  


 2       Q.    Okay.  And I believe Dr. August talked about
  


 3   how he would have expected to see settlements, Spanish
  


 4   settlements and missions, on the Salt if it had been
  


 5   navigable.  Do you recall that testimony?
  


 6       A.    I do.
  


 7       Q.    Okay.  Are there plenty of missions and
  


 8   Spanish settlements on nonnavigable rivers or on areas
  


 9   that don't have rivers at all?
  


10       A.    Sure.  Yes.
  


11       Q.    Okay.  And do you recall, in my conversation
  


12   with Dr. Mussetter, a discussion about a criterion boat
  


13   that he used on the Mosquito Fork River?
  


14       A.    Yeah.
  


15       Q.    And you were also involved as an expert for
  


16   the State of Alaska in that case, correct?
  


17       A.    Yes, I was.
  


18       Q.    Can you talk a little bit about the criterion
  


19   boat that Dr. Mussetter used?
  


20       A.    There were a number of crafts that he looked
  


21   at in his report.  The crafts, my recollection is, were
  


22   selected by historians, and they gave that information
  


23   to Dr. Mussetter for his consideration.
  


24             Most of what I remember from his reports had
  


25   to do with a poling boat, which is a wooden craft, kind
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 1   of looks like a horse trough, basically.  I believe the
  


 2   one he focused on most was about 20 feet, a little
  


 3   under 20 feet long, had a top width of about 4 feet and
  


 4   sloping slides and a bottom width of maybe 2 and a half
  


 5   feet.  It had some rocker in it so that it was sloped
  


 6   up on the bottom at the front of the boat, the bow.
  


 7   And he looked at various loads in the boat.  I think he
  


 8   had calculations of a thousand, 2,000 and 3,000 pounds.
  


 9       Q.    Is it your opinion, based on the work that
  


10   you've done, that a similar boat could be used on the
  


11   Salt River?
  


12       A.    Yes.
  


13       Q.    Okay.  Do you know why Dr. Mussetter did not
  


14   consider a criterion boat in this case?
  


15       A.    I don't.
  


16                  MR. SLADE:  Well, Jon, I'm not sure if
  


17   I'll have any more questions for you after you get
  


18   asked some questions by opponents, so thank you for
  


19   your over 20 years of consideration of these rivers.
  


20                  And, Mr. Chairman, those are all the
  


21   questions I have.
  


22                  CHAIRMAN NOBLE:  Thank you.
  


23                  Is there anyone who would like to
  


24   cross-examine Mr. Fuller?
  


25                  Joe, would you like to be the first?
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 1                  MR. SPARKS:  Yes.  Sure.  May we have
  


 2   about four or five minutes to get set up here?
  


 3                  CHAIRMAN NOBLE:  Yes.  Let's take a
  


 4   break for about five minutes.
  


 5                  (A recess was taken from 9:12 a.m. to
  


 6   9:19 a.m.)
  


 7                  CHAIRMAN NOBLE:  Mr. Sparks, are you
  


 8   ready?
  


 9                  I know you can hear yourself, but you
  


10   need to put the microphone up there too.
  


11                  MR. SPARKS:  Thank you for the
  


12   opportunity to respond, but I'll refrain from that.
  


13                  Yes.  Yes, Mr. Chairman, I'm ready.
  


14                  CHAIRMAN NOBLE:  Okay.
  


15
  


16                  REBUTTAL CROSS-EXAMINATION
  


17   BY MR. SPARKS:
  


18       Q.    And, Mr. Fuller, are you ready?
  


19       A.    I am.
  


20       Q.    Members of the Commission, Mr. Chairman,
  


21   ladies and gentlemen, Mr. Fuller.
  


22             I want to get a few things straightened out
  


23   in my mind, if not at least for the record.  There's
  


24   several terms that have been used over a period of time
  


25   by you in your testimony, and I realize that after a
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 1   number of repetitions, sometimes you might resort to
  


 2   shorthand, so I need to get them clarified.  One of
  


 3   them is, what's a small boat?
  


 4       A.    A small boat would be a boat that is short in
  


 5   length.  It would be not drawing much.  It would tend
  


 6   to be maneuverable.  Examples of small boats would be a
  


 7   canoe.  I would consider the poling boat that we were
  


 8   just talking about from the last case to be a small
  


 9   boat.  I would consider the Edith to be a small boat.
  


10   I would consider some of the ferries that were used to
  


11   be small boats, depending on their load and design.
  


12       Q.    Is there a maximum length you would think
  


13   would be in the category of small boat, and beyond that
  


14   length it wouldn't be a small boat?
  


15       A.    Yeah, I don't know of any legal standard that
  


16   separates, by a measurement, small from large.  Those
  


17   are the boats that I'm thinking of when I speak of a
  


18   small boat.
  


19       Q.    Well, when I'm asking you questions, I'm
  


20   really not asking for legal standards.  I'm asking for
  


21   what your particular expertise or opinion would be.
  


22   I'll let you know if I'm going to ask you for a legal
  


23   opinion, and the rest of these guys can slap me around
  


24   for it.
  


25       A.    My answer stands.
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 1       Q.    And then what would be the maximum, you say
  


 2   draft, the maximum draft of a small boat?
  


 3       A.    And, again, there's no definitive number, but
  


 4   the boats that I'm talking about typically will draft
  


 5   from a few inches to, at most, fully loaded, 2 feet.
  


 6       Q.    And then what would be -- I've heard you say
  


 7   a large boat with a heavy draft or a deep draft.  What
  


 8   would be the proper term there, heavy draft or deep
  


 9   draft?
  


10       A.    Well, either one.  I understand what you're
  


11   saying there.
  


12             I would say, in my mind, as I was thinking
  


13   about deep-draft boats, I would say greater than
  


14   3 feet.
  


15       Q.    And a large boat would be something longer
  


16   than, say, 18 feet?
  


17       A.    No, I don't think I said -- I would limit
  


18   myself necessarily to 18 feet.  Certainly the boats
  


19   that Dr. Newell was talking about would qualify as
  


20   large boats, where he had boats that were greater than
  


21   30 feet, in some cases longer than 50 feet.  Those
  


22   would be large boats.
  


23       Q.    And then you recall the testimony concerning
  


24   the kinds of boats that were hauling freight and cargo
  


25   and people up and down the Colorado River in the
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 1   early pre-Arizona and early Arizona period?  Do you
  


 2   recall that?
  


 3       A.    Yes.
  


 4       Q.    And those boats, among those boats were
  


 5   steamboats; isn't that correct?
  


 6       A.    That's correct.
  


 7       Q.    And you testified several different times,
  


 8   you made references to the railroad coming to Phoenix.
  


 9   Do you recall what year the railroad came to Phoenix?
  


10   I'll start downhill from there.  When the railroad came
  


11   to Maricopa?
  


12       A.    I have a number in my head, but I'm going to
  


13   verify it.  Just give me one moment.
  


14             I believe it was 1879 when it arrived in
  


15   Maricopa.
  


16       Q.    And when you say the railroad came to
  


17   Phoenix, are you referring generally to when it got to
  


18   Maricopa or at a later period or a later year, when it
  


19   came actually to Phoenix?
  


20       A.    A later year.
  


21       Q.    And what year did it come to Phoenix?
  


22       A.    It was 1886.  I've also seen some records
  


23   that say 1887.
  


24       Q.    Then the railroad that started at Yuma, did
  


25   it parallel the Colorado River north to some location
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 1   before it crossed the river?
  


 2       A.    I don't know if there were any railroad spurs
  


 3   going north at that time.
  


 4       Q.    So railroads from, say, Ehrenberg or south of
  


 5   Yuma, you're not aware of any that existed, say,
  


 6   between the time that the railroad got to Maricopa and
  


 7   the railroad got to Phoenix?
  


 8       A.    I know that there was railroad maps, historic
  


 9   railroad maps, in the record, and I would have to go
  


10   back and look at that to verify that.
  


11       Q.    And then are you aware of any railroad that
  


12   went from Phoenix to, say, Prescott between, say, the
  


13   time the railroad first arrived at Phoenix or was
  


14   constructed to Phoenix and 1911, 1912?
  


15       A.    Do you think there would be any way you could
  


16   consolidate that question?  I kind of got lost in
  


17   there.
  


18       Q.    Yeah, I don't blame you.  There were several
  


19   pieces in there.
  


20             Are you aware of any railroad that went from
  


21   Prescott to Phoenix, or vice versa, between the time
  


22   the railroad arrived at Phoenix and 1912?
  


23       A.    Still got a lot of parts there.  I would say
  


24   in the first part, if the railroad went to Prescott, it
  


25   probably came back from Prescott too.  That's kind of
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 1   how railroads work.
  


 2             But in terms of when that arrived, again, I
  


 3   would have to go back and look at the railroad map and
  


 4   look specifically at that.
  


 5       Q.    Well, is there a railroad that goes there
  


 6   now, between Prescott and Phoenix?
  


 7       A.    I would imagine -- there are ways, there were
  


 8   ways to get to Prescott by rail, sort of circuitous.  I
  


 9   don't recall a direct route.  I do recall that -- I
  


10   don't recall a direct route.
  


11       Q.    The circuitous route, what would be a route
  


12   that could get you from Phoenix to Prescott by rail
  


13   today?
  


14       A.    Today?  I'm not sure I answered that -- I
  


15   didn't mean to answer it that way.
  


16             There was a railroad -- I -- hmm.  I don't
  


17   know if it actually went down to Prescott or not.
  


18             Yeah, I would need to go back and look at the
  


19   map.  If you have that exhibit in front of you, I would
  


20   be happy to answer the question based on that.
  


21       Q.    No, I have everything I'm asking you in my
  


22   head.
  


23       A.    Good.
  


24       Q.    It's hard to turn the pages, but some people
  


25   can do it.
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 1             And when I said vice versa on that railroad
  


 2   question, I actually meant either direction.  You
  


 3   probably got that, right?
  


 4       A.    I did.
  


 5       Q.    Okay.  So you really didn't have to answer
  


 6   that half at a time.  You understand that, right?
  


 7       A.    I do.
  


 8       Q.    Okay.  Yesterday, I think it was
  


 9   Exhibit 39 -- Exhibit 39, do you have that available?
  


10   And you were talking about some papers.  Slide 39.
  


11       A.    Okay.
  


12       Q.    Slide 39.  And would you identify that for
  


13   the Commission, please?
  


14       A.    Are you talking about the one about the Logan
  


15   trip?
  


16       Q.    Correct.
  


17       A.    It's the one about the Logan trip.
  


18       Q.    Okay.  Can you provide the Commission and the
  


19   record with a little more information than that?  In
  


20   other words, how would we identify it if we were a
  


21   stranger listening to that, to this testimony?  How
  


22   would we know what document we're looking at there?
  


23       A.    I think we would call it Slide 39.
  


24       Q.    Is there no other information available for
  


25   that?
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 1       A.    Well, it's entitled "New Accounts."  The
  


 2   first bullet says "Logan (Prior to June 1873) Segment 1
  


 3   through 6."  And the very last line on it says "Carl T.
  


 4   Hayden, Charles Trumbull Hayden, Pioneer, Arizona
  


 5   Historical Society, Page 42."
  


 6                  MR. SLADE:  And, Joe, I can give you an
  


 7   evidence number for the specific part, if you would
  


 8   like that.
  


 9                  MR. SPARKS:  Please.
  


10                  MR. SLADE:  C053 Part 392, which is an
  


11   excerpt from Charles Trumbull Hayden, Pioneer.
  


12   BY MR. SPARKS:
  


13       Q.    Okay.  Is it your understanding that Carl
  


14   Hayden wrote this particular part of Slide 39?
  


15       A.    Yes.
  


16       Q.    And when do you think he wrote that?
  


17       A.    I have a recollection of what the citation
  


18   was, but if you pull out the actual exhibit, I think it
  


19   has the cover page in there.  It seems like it was
  


20   1940s, but I don't recall specifically.  If that's
  


21   important to you, we can look it up.
  


22       Q.    Well, I'm thinking it was about 1972, but
  


23   that's a long way from 1940.
  


24       A.    This is a good reason then to look it up.
  


25       Q.    Yeah.
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 1       A.    We'll follow that practice then.
  


 2       Q.    Would you read that paragraph again?
  


 3       A.    Which paragraph?
  


 4       Q.    The paragraph you read yesterday about Logan.
  


 5       A.    I don't recall reading a paragraph yesterday.
  


 6   I can read you the bullet that's in front of me.
  


 7       Q.    Okay.  How about that?
  


 8       A.    Well, it's a quote that says "...find a way
  


 9   to float logs to Hayden's ferry via the White and Salt
  


10   rivers; this route had been previously navigated by
  


11   Logan, a Scottish carpenter, who determined this was
  


12   certainly possible," end quote.
  


13       Q.    Now, on that particular quote, you're quoting
  


14   from the text of Carl Hayden's book, right?
  


15       A.    Yes.
  


16       Q.    Okay.  Is there -- did you look to see what
  


17   reference the Hayden book made to that reference to
  


18   Logan?
  


19       A.    I did notice at the time.  I don't recall as
  


20   I sit here right now.
  


21                  DIRECTOR MEHNERT:  Joe, is this
  


22   something you're submitting as evidence?
  


23                  MR. SPARKS:  Well, I thought it was
  


24   already in evidence.
  


25                  DIRECTOR MEHNERT:  Okay.  That's fine.
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 1                  MR. SPARKS:  But if it is not, then,
  


 2   yes, we're submitting it.
  


 3                  MR. SLADE:  This is not in evidence in
  


 4   its form here.
  


 5                  DIRECTOR MEHNERT:  Say that again?
  


 6                  MR. SLADE:  This is not in evidence in
  


 7   its form here.  The excerpt that the State Land
  


 8   Department submitted is different.
  


 9                  CHAIRMAN NOBLE:  Is it an excerpt of
  


10   this document?
  


11                  MR. SLADE:  This is an excerpt as well.
  


12                  CHAIRMAN NOBLE:  This is an excerpt of
  


13   something that's in evidence?
  


14                  MR. SLADE:  No.
  


15                  MR. ROJAS:  They're two different
  


16   excerpts of a document not in evidence.
  


17                  MR. SLADE:  That's right.
  


18                  MS. KOLSRUD:  This is the complete
  


19   chapter of what he put in.
  


20                  CHAIRMAN NOBLE:  This is an excerpt of a
  


21   document that is not in evidence, and you used an
  


22   excerpt of the same document and put it in evidence?
  


23                  MR. SLADE:  Yes.
  


24                  MR. SPARKS:  This is the complete
  


25   chapter from which that excerpt was taken, and so I
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 1   believe it would be Apache Exhibit 29, I think.
  


 2                  Are we squared away, Mr. Chairman?
  


 3                  CHAIRMAN NOBLE:  No.
  


 4                  MR. SPARKS:  No.
  


 5                  CHAIRMAN NOBLE:  We're kind of
  


 6   well-rounded.
  


 7                  DIRECTOR MEHNERT:  What you just handed
  


 8   me will be C056.
  


 9                  MR. SPARKS:  C056.
  


10   BY MR. SPARKS:
  


11       Q.    Mr. Fuller, would you turn to the first page,
  


12   which I believe is Page 41 of this document?  42.
  


13       A.    The page numbers have been cut off on this
  


14   document, so...
  


15       Q.    Well, then to the first page under the cover
  


16   page.
  


17       A.    Okay.
  


18       Q.    The first paragraph, would you read that out
  


19   loud, please?
  


20       A.    Okay.  So the first page after the cover page
  


21   is the copyright.  Then comes the foreword, and then
  


22   there's -- are you talking about the page that says "A
  


23   Sawmill at Hayden's Ferry"?
  


24       Q.    I guess the trouble I'm having is that we
  


25   looked for your citation.  We found this page, and it
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 1   says at the top "A sawmill at Hayden's Ferry."  Do you
  


 2   see that one?
  


 3       A.    I do, yeah.
  


 4       Q.    Okay.  The first paragraph on that page,
  


 5   please.
  


 6       A.    Yeah.  The only -- I'm just clarifying,
  


 7   because you described it differently, and I want to
  


 8   make sure I'm at the right place.  So I'm looking at
  


 9   that paragraph.
  


10             I'm sorry.  Did you say look at the
  


11   paragraph?
  


12       Q.    I asked you to read it.
  


13       A.    I'm sorry.
  


14       Q.    I guess I asked you if you would read it, and
  


15   I haven't heard a yes yet.  Obviously --
  


16       A.    Yes, I would read it.  Would you like me to
  


17   start now?
  


18       Q.    Yes, thank you.
  


19       A.    Okay.
  


20             "A Sawmill at Hayden's Ferry.  A highly
  


21   skilled Scotch carpenter named Logan, who had been
  


22   employed at Fort Apache, built a stout boat with
  


23   watertight compartments at each end.  When rain and
  


24   melting snow caused a spring flood, he and others came
  


25   down the White and Salt Rivers --" "and three others,"
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 1   sorry, "came down the White and Salt Rivers to Hayden's
  


 2   Ferry.  Logan was employed by Mr. Hayden, and it was at
  


 3   his suggestion that the trip referred to in the
  


 4   following newspaper items was made to determine whether
  


 5   lumber could be obtained by floating logs down the
  


 6   river, thereby saving the wagon haul from Prescott.  It
  


 7   was rough mountain country with very little timber
  


 8   available near the Salt River Canyon."
  


 9       Q.    I just want to ask sort of an orientation
  


10   that's ethnic in origin.
  


11             What ethnic origin is somebody who's Scotch?
  


12       A.    Yeah, Scotch is a drink.  Scottish is how the
  


13   people refer to themselves.
  


14       Q.    So a Scot might drink Scotch, but a Scot
  


15   isn't Scotch, right?
  


16       A.    That's correct.
  


17       Q.    Okay.  I just wanted to make sure that was in
  


18   the record, because a branch of our family is not only
  


19   Scot, but it's the Logan Scots.  And so when my son got
  


20   married last year about two days from -- the 16th of
  


21   May, he wore the Logan Tartan to his wedding.  That
  


22   means the bottom half was missing at the knee.  And I
  


23   just wanted to make sure that somehow I hadn't
  


24   forgotten how to speak the old language.
  


25             In any event, what do we know about Logan?
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 1   Do we know his first or last name?
  


 2       A.    Well, Logan.
  


 3       Q.    That's one or the other, huh?
  


 4       A.    I would assume it to be his last name.
  


 5       Q.    But it can be a first name, right?
  


 6       A.    It would be highly unlikely to be his first
  


 7   name.
  


 8       Q.    Then I need to tell my kid we've got to take
  


 9   care of that, because his name is Logan, first name.
  


10   So we have to figure that out.  We'll figure it out.
  


11       A.    Well, I would think in a newspaper article,
  


12   it would be far more common to refer to somebody by
  


13   their last name, rather than their first name.
  


14       Q.    Okay.  And then --
  


15       A.    Unless your name is Prince or Madonna or
  


16   something like that.
  


17       Q.    Yeah, I'm with you.
  


18       A.    And I think Mr. Logan or Logan here reached
  


19   that star status.
  


20       Q.    Yeah.  What's a stout boat?
  


21       A.    A stout boat?  A stout is an adjective that's
  


22   describing its ruggedness.  It's not a particular kind
  


23   of boat.
  


24       Q.    And did you look to see whether there's any
  


25   references for -- that Carl Hayden used for the
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 1   information in that paragraph?
  


 2       A.    There's no citation there in that paragraph.
  


 3       Q.    But what I'm saying, did you look behind this
  


 4   to see whether there were any references that Carl used
  


 5   for that particular paragraph?
  


 6       A.    No.
  


 7       Q.    And then would you read the second paragraph,
  


 8   please?
  


 9       A.    Sure.
  


10             "Yuma Arizona Sentinel of June 28, 1873,
  


11   stated that -- quote, Charles T. Hayden left his home
  


12   at Hayden's Ferry on the 24th ult., in company with his
  


13   cousin, three Americans and three Mexicans, for the
  


14   purpose of prospecting along the Salt River for timber
  


15   suitable to saw into lumber.  The party took 10 or
  


16   15 days' provisions with them, expecting to be back in
  


17   15 days at the farthest.  They proceeded to McDowell,
  


18   as Mr. Hayden had an order from General Crook for an
  


19   escort...with but eight days' provisions.  They had not
  


20   been heard from since.  (Prescott Arizona Miner), end
  


21   quote."
  


22       Q.    Then there's two more paragraphs that I think
  


23   place this set of questions in context, the third
  


24   paragraph down and the fourth paragraph.  Would you
  


25   read those, please?
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 1       A.    Sure.
  


 2             The third paragraph begins "The Arizona
  


 3   Citizen, Tucson, July 26, 1873 -- 'Letter from Fort
  


 4   McDowell -- . . . A party of men who have been out with
  


 5   Judge Hayden, looking for timber up the Salt River,
  


 6   passed here yesterday morning.  They report that while
  


 7   in camp a few miles above here, a party of Apaches came
  


 8   near their camp, but as soon as the Apaches discovered
  


 9   the party, they ran away.'"
  


10             The next paragraph.  "As a result of this
  


11   trip, Mr. Hayden decided that logs would lodge in the
  


12   canyons and could only be floated when the river was in
  


13   flood, but that at such times it would not be possible
  


14   to hold them by a boom in the river."
  


15       Q.    So when you were looking for items that would
  


16   support navigability, including the floating of logs,
  


17   did you see this paragraph?
  


18       A.    Yes.
  


19       Q.    And you didn't include it in your slide
  


20   there?
  


21       A.    I talked about this specifically when I was
  


22   talking about floating logs.
  


23       Q.    So you understand that Hayden decided that
  


24   having examined the river himself, that it just simply
  


25   wasn't possible?
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 1       A.    Yes, and that was exactly what I said
  


 2   yesterday.
  


 3       Q.    And the Logan referred to in the earlier, the
  


 4   first paragraph, is there any quote from Logan at all
  


 5   in any of the literature you've seen, including what's
  


 6   before you now?
  


 7       A.    Well, yes, there is a Logan that gave -- the
  


 8   James Logan, who gave us a very detailed description of
  


 9   his trip with Mr. Burch.
  


10       Q.    But that, we don't know that's the same
  


11   Logan, do we?
  


12       A.    Not -- no, we don't.
  


13       Q.    Okay.  So let's deal with this Logan.  We
  


14   know that Carl Hayden said this Logan was a person, and
  


15   we don't really know where Carl got that information,
  


16   do we?
  


17       A.    Well, he says he got it from Logan; but,
  


18   yeah, other than that, no.
  


19       Q.    You think Carl got it from Logan --
  


20       A.    Well, Charles.
  


21       Q.    -- in 1872?  He wasn't even a bright point in
  


22   his dad's mind at that time, was he?
  


23       A.    Then he must have gotten it from his father.
  


24   Sorry.  You said Carl; I was hearing Charles, so...
  


25       Q.    So we don't know where Carl Hayden, who wrote
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 1   this book, got that reference to Logan, do we?
  


 2       A.    Are you suggesting that Carl Hayden's
  


 3   recollections are unreliable?
  


 4       Q.    I'm suggesting that you don't know where he
  


 5   got it; is that correct?
  


 6       A.    It doesn't say in this article, that's
  


 7   correct.
  


 8       Q.    Yeah.  And you don't know where he got it, do
  


 9   you?
  


10       A.    Other than -- no, I don't, not specifically.
  


11       Q.    And you don't know if there's any quotes of
  


12   that Logan supporting his trip from the White Mountains
  


13   to Phoenix, do you?
  


14       A.    Could you repeat the question?
  


15       Q.    Do you know if there's any direct quotes by a
  


16   person named Logan of his trip from the White Mountains
  


17   to Phoenix in a stout boat?
  


18       A.    Again, a stout boat is not a specific kind of
  


19   boat.  But, no, I'm not aware of any direct quotes from
  


20   Mr. Logan describing his trip.
  


21       Q.    Okay.  Well, how about any boat then, if
  


22   stout is too specific?
  


23       A.    I'm not aware of any direct quotes from
  


24   Mr. Logan describing his trip.
  


25       Q.    And what year do you think that trip, if it
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 1   was made, what year would that have been?
  


 2       A.    It just says that he had made an earlier
  


 3   trip, so as I said yesterday, that's prior to June
  


 4   1873.
  


 5       Q.    Do you know when Fort Apache was established?
  


 6       A.    No, not offhand.  I believe I had that
  


 7   somewhere in one of the slides at one point or another,
  


 8   but I don't recall.
  


 9       Q.    Well, do you know when the Fort, the White
  


10   Mountain Apache Reservation, was established?
  


11       A.    No.
  


12       Q.    I want to now take you to the issue or the
  


13   location on the river called Quartzite Falls.
  


14       A.    Okay.
  


15       Q.    You're familiar with that, correct?
  


16       A.    I've been there.
  


17       Q.    And as I recall your testimony, you never
  


18   took a watercraft from -- in the Upper Salt, what they
  


19   call Segment 2, over Quartzite Falls before it was
  


20   rendered into something other than a fall, right?
  


21       A.    I did not boat it before -- you're talking
  


22   about the -- when it got dynamited by Mr. Stoner?
  


23       Q.    Right.
  


24       A.    So, no, my boating trips were after that
  


25   time.
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 1       Q.    Yeah.  And did you ever see Quartzite Falls
  


 2   personally before it was dynamited?
  


 3       A.    Not in the field, but I've seen video and
  


 4   pictures, and I've talked to a number of boaters who
  


 5   were there beforehand.
  


 6       Q.    And then how tall is Quartzite Falls before
  


 7   it was dynamited?
  


 8       A.    It's really not a falls.  It's a rapid.  So
  


 9   it's a -- there was a pourover there, and my
  


10   recollection and from the folks that I talked to and
  


11   the pictures, it would be, at most, 6 feet; but, again,
  


12   it depends on the flow.  At low flow you would see more
  


13   of a vertical drop, at higher flows less so.  It's more
  


14   of a rolling turbulent rapid.
  


15       Q.    Let's take you back to the time before 1873,
  


16   when Mr. Hayden, Carl's dad, struck out up the Salt
  


17   River to look for ways to float timber down the river.
  


18             Are you aware of any other boat that traveled
  


19   from the White Mountains in the Upper reaches, either
  


20   on the Black River or the Salt River, down through
  


21   Segment 1 or 2, before 1950?
  


22       A.    Well, there was Mr. Hayden's dugout canoe,
  


23   and that would have been on the White, potentially into
  


24   Segment 1 of the Salt.  I doubt it, though.
  


25       Q.    And that was Mr. Hayden, Carl Hayden's
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 1   father?
  


 2       A.    It was the Hayden expedition.  He actually
  


 3   didn't go with the boat.  He left men behind and took
  


 4   the boat.
  


 5       Q.    Yeah.  We don't know, actually, where that
  


 6   dugout canoe was built or from where on any river it
  


 7   left, do we?
  


 8       A.    I think within a reasonable degree of
  


 9   scientific certainty, we do know --
  


10       Q.    Okay.
  


11       A.    -- where it started, and we don't know
  


12   exactly where they finished.
  


13       Q.    Okay.  So with that reasonable degree of
  


14   scientific certainty, where did it start?
  


15       A.    In the White Mountains on the White River.
  


16       Q.    Where on the White River?
  


17       A.    Oh, exactly where?  We don't know exactly.
  


18       Q.    Yeah.  And what do you --
  


19       A.    But it would be in the area of where the
  


20   logging would occur, and I would guess it would be in
  


21   the range of the White Mountain Apache Tribe.  From my
  


22   experience on the river, probably close to where the
  


23   town is now.
  


24       Q.    And what do you cite to for that scientific
  


25   certainty?
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 1       A.    My understanding of Arizona, of that
  


 2   particular reach of the river, the physical
  


 3   characteristics around it.
  


 4       Q.    Yeah.  No, I'm talking about where that boat
  


 5   started.
  


 6       A.    Well, it says he came down the Salt.
  


 7       Q.    Yeah.  From --
  


 8       A.    Or the White and the Salt.
  


 9       Q.    What record --
  


10       A.    And he was stationed at Fort Apache.
  


11       Q.    What was stationed at Fort Apache?
  


12       A.    Mr. Logan was.
  


13       Q.    The what?
  


14       A.    Mr. Logan.
  


15       Q.    No.
  


16       A.    Well, not stationed.  He was working there.
  


17       Q.    I think we mixed up two boats here.  We've
  


18   got a boat that the Scotch guy built, right?  And
  


19   that's not a dugout, right?
  


20       A.    That's correct.
  


21       Q.    Okay.  Now, you're --
  


22       A.    I'm sorry.  You were asking me about --
  


23       Q.    -- referring to --
  


24       A.    -- the Hayden trip, right?
  


25       Q.    Okay.
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 1       A.    No, exactly where it started, no.
  


 2       Q.    So, and Hayden, he traveled on down to
  


 3   San Carlos, went to Fort Grant, and then went on over
  


 4   to Tucson, right?
  


 5       A.    Yes.
  


 6       Q.    Okay.  And so part of his party, so the
  


 7   history books say, built a dugout.  But we don't know
  


 8   where they built the dugout, right?
  


 9       A.    Not exactly, no.
  


10       Q.    And we don't know what river they floated
  


11   down, do we?
  


12       A.    We do.
  


13       Q.    We know -- do you know that -- they floated
  


14   down the Salt, correct?
  


15       A.    It said the White and the Salt, yeah.  We
  


16   talked about that yesterday.
  


17       Q.    And what I'm asking you to give us is the
  


18   reference to the floating on the White River.
  


19       A.    We did that yesterday, but I'll go look it up
  


20   again.
  


21       Q.    Could you pull up your PowerPoint 11, please?
  


22   Maybe that would help.
  


23       A.    It's up in front of me.
  


24       Q.    Do you see the reference to that?
  


25       A.    Reference to which?
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 1       Q.    The dugout.
  


 2       A.    I see that it says a canoe here, but -- well,
  


 3   wait.  So I see a reference to a canoe.  I don't
  


 4   actually see the word dugout.  But I do recall in the
  


 5   account that they talked about as a dugout.
  


 6       Q.    Okay.  Do you see what -- can we read what
  


 7   that says there on your PowerPoint?
  


 8       A.    Sure.
  


 9             Well, the slide is titled -- it's Slide
  


10   Number 11, "Historical Boating Accounts."
  


11             The first bullet says "Charles Hayden - Log
  


12   Floating Experiment."
  


13             Sub-bullet, "Segment 1, question mark.
  


14   Probably on the White or Black River."
  


15             Second bullet, "Initial Reconnaissance
  


16   (6-14-1873)."
  


17             Sub-bullet, "Headwaters of the Salt River
  


18   Trip."
  


19       Q.    Okay.  That's good enough.
  


20             And your own reference is probably on the
  


21   White River, right?
  


22       A.    Yes.
  


23       Q.    So you don't know as a certainty that it
  


24   started on the White River?
  


25       A.    I talked about this at length yesterday.
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 1   This slide --
  


 2       Q.    Could you just answer that question?
  


 3             You say probably.  Is that what --
  


 4       A.    I am answering that question.
  


 5       Q.    Is that what you meant, probably?
  


 6       A.    And I'm explaining.
  


 7       Q.    Is the answer to that, yes, probably?
  


 8       A.    The answer is more than, yes, probably.
  


 9       Q.    So that's a tough one for you?  You just
  


10   can't answer that question about is, yes, probably,
  


11   what you said?
  


12       A.    I was in the process of answering it, and you
  


13   were in the process of interrupting that answer.  So
  


14   you can have it either way.
  


15       Q.    Yeah.  Well, the way I want it is the way I'm
  


16   asking it.  Will you answer this question yes or no?
  


17       A.    No, I won't.
  


18       Q.    Did you say that it is probably where they
  


19   started?
  


20       A.    I won't answer that question yes or no.
  


21       Q.    Okay.
  


22       A.    Because I don't think I'm obligated to.
  


23       Q.    Okay, we'll see what -- it doesn't matter to
  


24   me what you think you're obligated to do.  I'm asking
  


25   you if you can answer that question.  And the answer
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 1   is, you won't answer that one, right?
  


 2                  THE WITNESS:  I'm here to provide
  


 3   evidence to the Commission, and I'll ask the
  


 4   Commission, do you prefer a yes/no answer that does not
  


 5   give you the information you need, or do you prefer a
  


 6   more elucidating answer?
  


 7                  CHAIRMAN NOBLE:  Could we go back over
  


 8   the slide again?
  


 9                  THE WITNESS:  Pardon me?
  


10                  CHAIRMAN NOBLE:  Could we go back over
  


11   the slide again?
  


12                  THE WITNESS:  Sure.
  


13                  CHAIRMAN NOBLE:  Would you go ahead and
  


14   read it, that bullet?
  


15                  THE WITNESS:  Sure.  It says "Segment 1,
  


16   question mark.  Probably on the White or Black River."
  


17                  CHAIRMAN NOBLE:  Is your testimony right
  


18   now, Jon, different than that?
  


19                  THE WITNESS:  Yes, as I explained
  


20   yesterday.
  


21                  CHAIRMAN NOBLE:  You're changing your
  


22   testimony from the slide.  You said probably in the
  


23   slide, and today you're saying, no, it was really on
  


24   the White?
  


25                  THE WITNESS:  This is something that if
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 1   I would just -- we would be done with this discussion
  


 2   if I was allowed to answer the question.
  


 3                  CHAIRMAN NOBLE:  Go ahead.  I'm just
  


 4   asking you, are you changing your testimony and
  


 5   saying --
  


 6                  THE WITNESS:  I am definitely not
  


 7   changing my testimony from yesterday.
  


 8                  CHAIRMAN NOBLE:  Excuse me, Jon.  I'll
  


 9   make the point, and you can take all the time you want
  


10   after that.
  


11                  On the slide it says it was probably on
  


12   the White or the Black.  Are you saying now that it was
  


13   not probably on the Black; it was only on the White?
  


14                  THE WITNESS:  Yes.
  


15                  CHAIRMAN NOBLE:  Thank you.
  


16   BY MR. SPARKS:
  


17       Q.    Would you project that slide up on the
  


18   screen, or do you have that ability there?
  


19       A.    I'm using my computer for other things at the
  


20   moment.
  


21       Q.    Okay.
  


22       A.    So I would prefer not to.  If you would like
  


23   to project it, I'm happy to give you this digitally and
  


24   you can project it; but I have other information on my
  


25   computer.
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 1       Q.    No, I'm going to have to confess here that I
  


 2   have this computer sitting in front of me just so I can
  


 3   be one of the big kids, but I can't actually see it,
  


 4   so -- and I also can't operate it, so --
  


 5       A.    So there's a simple explanation that clears
  


 6   this up.
  


 7       Q.    Yeah.
  


 8                  THE WITNESS:  And, Eddie, if you could
  


 9   just ask me on redirect, I'll do it then.
  


10   BY MR. SPARKS:
  


11       Q.    Okay.  So prior to 1950, is that the only --
  


12   the only reference you have to a boat having floated
  


13   the White River and the Salt River to Phoenix?
  


14       A.    In terms of the White River, again, we didn't
  


15   focus on that for this presentation here, and I don't
  


16   recall the type of evidence that we had for the White
  


17   River when we did that study.  It's just been a long
  


18   time.
  


19             In terms of the Salt River prior to 1950 in
  


20   Segment 1, I don't recall any other historical accounts
  


21   up there as I sit here right now.
  


22       Q.    And prior to 1950, just on Segment 2, do you
  


23   have any reference to any boat having successfully
  


24   navigated Segment 2 prior to 1950?
  


25       A.    Just one second.
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 1             No, I do not.
  


 2       Q.    And then in your earlier testimony, you
  


 3   referenced the development of inflatable boats
  


 4   subsequent to World War II as a way that you had
  


 5   learned that people had started navigating, say,
  


 6   Segment 2 downstream on the Salt; is that fair to say?
  


 7       A.    Could you repeat the question?
  


 8       Q.    After -- my understanding of your testimony
  


 9   was, sometime after World War II and the development of
  


10   inflatable boats, that parties started floating down at
  


11   least what appears to be Segment 2, by the State's
  


12   designation, in inflatable boats; is that accurate?
  


13       A.    I don't recall giving that testimony this
  


14   week.
  


15       Q.    No.  I mean, this is like the 19th year.
  


16             So asked another way, what is the earliest
  


17   information you have about the use of inflatable boats
  


18   for use in Segment 2, for floating Segment 2?
  


19       A.    Yeah, again, I don't recall that as being
  


20   part of my rebuttal testimony, but -- so my
  


21   recollection of that would be from my direct many
  


22   months ago; and I believe it was after World War II, in
  


23   the vicinity of the 1950s.  If you want me to be
  


24   precise, I would be happy to go look that up.
  


25       Q.    No, that's good enough.
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 1             When did you first attempt to float on
  


 2   Segment 2 down the Salt River to what is now called
  


 3   Segment 3 by the State?
  


 4       A.    When did I personally make my first floating
  


 5   attempt?
  


 6       Q.    Yes.
  


 7       A.    Well, it wasn't an attempt.  We did it.
  


 8   Well, let's see, it would be -- Segment 3.  I've been
  


 9   in Segment 2 in 1993 or '4.  Down into Segment 3, that
  


10   would be more recently; be in the last four years.
  


11       Q.    So your earliest trips down Segment 2, would
  


12   you get out, say, at Cibecue Creek then, instead of
  


13   going on down to Segment 3?
  


14       A.    Actually, now that I think about it, there
  


15   were other trips in Segment 3; but starting in
  


16   Segment 2, no.  That's a different question.  So let me
  


17   parse that out.
  


18             So I have taken trips that started at the
  


19   bridge or just below the bridge, the U.S. 60 bridge,
  


20   and there have been times when I've gotten out at
  


21   Cibecue.  There have been times where I've gotten out
  


22   at Hoodoo Rapid, which is below Mescal Falls.  It's
  


23   where the Indian road turns up away from the river and
  


24   goes up into the hills.  There have been trips where
  


25   I've taken out at Gleason.  Those are the three places
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 1   that I've taken out on the many trips I've done in that
  


 2   area.  And then there have been trips where we've
  


 3   started at Horseshoe.  There's been a trip where I
  


 4   started at Horseshoe and went down to the lake, and
  


 5   then there have been trips where we've gone through,
  


 6   bridge to bridge.
  


 7       Q.    When you took out at Gleason, how did you get
  


 8   back out to your vehicle with your equipment?
  


 9       A.    All but one time we came in from river left,
  


10   which is down from U.S. 60.  I don't recall the name of
  


11   the road there.  You come down, basically, at the lower
  


12   end of Gleason Flat.  My first trip we took out at
  


13   Gleason and we went the other way, off river right, and
  


14   you connect back up with whatever Indian route that is
  


15   that takes you right by the bridge.
  


16       Q.    And if I understand you correctly, you've
  


17   never started at the beginning of Segment 2 above,
  


18   upstream from the bridge, correct?
  


19       A.    Done that twice.
  


20       Q.    You did what?
  


21       A.    I've done that twice.
  


22       Q.    Well, where did you start?
  


23       A.    Just below Apache Falls.
  


24       Q.    And the one time you asked for a permit to go
  


25   up there and were denied the permit.  You -- the other
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 1   two times then you went out without a permit?
  


 2       A.    No.  We were on a commercial trip on those
  


 3   two times, and they had permits, yeah.
  


 4       Q.    You had a permit to start at just below
  


 5   Apache Falls and go under the bridge?
  


 6       A.    Uh-huh.  Yes.
  


 7       Q.    Well, at that location between Apache Falls
  


 8   and the bridge, there's -- the bed of the river is
  


 9   basically a groove about 3 feet wide, isn't it?
  


10       A.    No.
  


11       Q.    At low flow?
  


12       A.    This was not a low flow trip.  They were not
  


13   low flow trips.
  


14       Q.    Have you taken any low flow trips?
  


15       A.    Yes.
  


16       Q.    What do you consider a low flow trip?
  


17       A.    I would say -- well, certainly below the
  


18   10 percent discharge that we've been talking about
  


19   here, and I have not personally done a trip that low.
  


20   My lowest trip has been at 188 cfs.
  


21       Q.    Say that again?
  


22       A.    My lowest trip on Segment 2 has been at
  


23   188 cfs.
  


24       Q.    And 188 cfs measured where?
  


25       A.    At Chrysotile.
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 1       Q.    You know what Chrysotile is?
  


 2       A.    It's a place.
  


 3       Q.    Well, you know that it's a name of a
  


 4   formation of stone?
  


 5       A.    Chrysolite is a mineral.
  


 6       Q.    And Chrysotile --
  


 7       A.    Is probably --
  


 8       Q.    -- is asbestos, right?
  


 9       A.    Probably a mis -- I didn't -- I -- whatever.
  


10   I don't know that.
  


11       Q.    Okay.
  


12       A.    I didn't find it important to my boat trip.
  


13       Q.    Well, it would be a good idea not to breathe
  


14   any of that if you're down there.
  


15       A.    Yeah.
  


16       Q.    How many -- what are the total number of
  


17   trips that you've taken down Segment 2, including those
  


18   where you extended the trip into Segment 3?
  


19       A.    More than 10, less than 50.
  


20       Q.    That's pretty much like bigger than a loaf of
  


21   bread, but smaller than a dump truck, isn't it?
  


22             So can you narrow it down?
  


23       A.    No.
  


24       Q.    You agree that navigation of Segment 2 is
  


25   very difficult, correct?
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 1       A.    It can be difficult depending on your skill
  


 2   level.  It can be difficult depending on your type of
  


 3   boat you want to bring down there.  I would say, no,
  


 4   it's not particularly difficult at flows below median,
  


 5   and it's actually really pleasant.
  


 6       Q.    So if --
  


 7       A.    It's a great trip.  It's really -- in fact,
  


 8   if it were closer to Phoenix, I think it would be
  


 9   crowded.
  


10       Q.    Yeah.  So you never said that navigating
  


11   Segment 2 is difficult?
  


12       A.    It's more difficult than the other segments,
  


13   and it requires more skill as the flow rates go higher.
  


14       Q.    I wanted to talk with you about the flow
  


15   rates, so that's --
  


16             I'm thinking of your graph -- I don't know if
  


17   these have a number on it. -- of Segment 2, and it's
  


18   your Slide 87.
  


19             Tell me when you've found that, would you?
  


20       A.    I found it.
  


21       Q.    And on Slide 87 -- is it 87?
  


22             On Slide 87, these are the -- you show the
  


23   annual flows there as horizontal lines across the
  


24   variable line -- the variegating line?
  


25             In other words, across the flow lines you
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 1   show three horizontal lines, correct?
  


 2       A.    I count five, but okay.
  


 3       Q.    So you're talking counting at the top of the
  


 4   chart and the bottom of the chart, or what?
  


 5       A.    There's a line for the 90 percent flow
  


 6   duration, there's a line for the mean annual flow,
  


 7   there's a line for the median annual flow, there's a
  


 8   line for the median daily flow, and there's a line for
  


 9   the 10 percent flow.  That's five lines.
  


10       Q.    Okay.  You got me on vision there.
  


11             So the median annual flow you say is what
  


12   number?
  


13       A.    482.
  


14       Q.    And then would you turn over to Slide 102?
  


15       A.    Okay.
  


16       Q.    And for Segment 2 you show the annual median
  


17   depth at 2.2 feet, right, for Segment 2?
  


18       A.    For Segment 2 on Slide 102, the mean
  


19   annual -- the depth that corresponds on the rating
  


20   curve to the mean annual flow is 2.2 feet.
  


21       Q.    Okay.  And so half the time -- so this is a
  


22   mean, not a median?
  


23       A.    That's correct.
  


24       Q.    Okay.  So when we get over to -- let's go
  


25   over to the medians then, where it makes a little more
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 1   sense to me.  But under Segment 2 you show that the
  


 2   flow below 10 percent of the time for the median flow,
  


 3   median daily flow -- is that right, median daily flow?
  


 4       A.    Yes.
  


 5       Q.    Okay, median daily flow.
  


 6       A.    No, it would be the annualized, so...
  


 7       Q.    Annualized median daily flow?
  


 8       A.    Yes.
  


 9       Q.    So that's all the flows during the year.
  


10   Half of the flows were above and half of the flows were
  


11   below this line, right?
  


12       A.    The 10 percent line, 90 percent would be
  


13   above and 10 percent would be below.
  


14       Q.    Okay.  So on the 10 percent line, half of the
  


15   flows were below 1.2 feet in depth, correct?
  


16       A.    10 percent of the flows were below 1.2 feet
  


17   in depth.
  


18       Q.    Okay.  And 10 percent of the flows were
  


19   below -- or above 3 feet in depth?
  


20       A.    That's correct.
  


21       Q.    And then the other 80 percent of the flows
  


22   were 1.6 feet, right?
  


23       A.    The other 80 percent of the flows would be
  


24   between 1.2 and 3 feet, according to the rating curve.
  


25       Q.    And half of those flows would be below
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 1   1.6 feet, correct?
  


 2       A.    Now you got it.
  


 3       Q.    Do you remember Mr. Burtell's report?
  


 4       A.    Yes.
  


 5       Q.    In Mr. Burtell's report, I think it's --
  


 6   Mr. Burtell's report, I think it's Attachment C, he had
  


 7   some maps attached.  And what I'm handing you here is
  


 8   an enlargement of those maps.  An enlargement of those
  


 9   maps.
  


10             Are you familiar with these parts of
  


11   Mr. Burtell's report?
  


12       A.    Yes.
  


13       Q.    They're in -- I don't think they're in a
  


14   particular order here, but the second sheet down in my
  


15   stack has a photo inset in the lower left-hand corner,
  


16   and can you see that one?  Looks like this.
  


17       A.    I see it, yes.  It's called Map A2, the title
  


18   block, for the record.
  


19       Q.    Thank you.
  


20             Map A2, and then there's some circles on the
  


21   map.  They're red circles or orange circles.  Do you
  


22   see those?
  


23       A.    I do.
  


24       Q.    And what are they describing or circling
  


25   there?
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 1       A.    Well, according to the key at the bottom, the
  


 2   red circle is a road/Jeep access and a purple circle is
  


 3   a rapid.
  


 4       Q.    Okay.  And I guess I can't tell the
  


 5   difference in the colors.  There's a red and then
  


 6   there's a purple circle also?
  


 7       A.    On Map A2 there are two red circles and one
  


 8   purple circle.
  


 9       Q.    And the purple circle is a rapid?
  


10       A.    So says the key.
  


11       Q.    Okay.  So can you tell by that rapid -- do
  


12   you recognize from the map and your experience that
  


13   rapid?
  


14       A.    This is in Segment 1.  I have not boated
  


15   Segment 1.
  


16       Q.    Okay.
  


17       A.    But I do recognize this place.  I have looked
  


18   at this rapid in detail from aerial photographs.
  


19       Q.    Okay.  Let's turn to the next page.  I'll see
  


20   if I can find an indicator, since you taught me how to
  


21   see this.
  


22             Map A3.
  


23       A.    I'm there.
  


24       Q.    And do you recognize the rapids with purple
  


25   circles around them in that stretch?
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 1       A.    I recognize them from the aerial photographs,
  


 2   yes.
  


 3       Q.    And have you been on these rapids?
  


 4       A.    We can short-circuit this.  I have not boated
  


 5   any of the rapids in Segment 1.
  


 6       Q.    Okay.  And then on Map A4.
  


 7             Are you there?
  


 8       A.    I am.
  


 9       Q.    Do you recognize any of the rapids located on
  


10   Map A4 in purple circles?
  


11       A.    Same answer.
  


12       Q.    Yes?
  


13       A.    I recognize them from the aerial photographs,
  


14   but not from a boating trip.
  


15       Q.    Okay.  Thank you.
  


16             Yesterday I think you -- or in your evidence,
  


17   your supplementary evidence -- I'm sorry.  I didn't
  


18   know you were up.
  


19       A.    I'm listening.
  


20       Q.    In the supplementary evidence from the State,
  


21   there's an item labeled 370.  Is that available to you?
  


22       A.    I don't have a copy of it in front of me, no.
  


23   If you describe it to me, I may recall it.
  


24       Q.    I'm going to give you mine.
  


25                  CHAIRMAN NOBLE:  Let's go ahead and take
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 1   a break right now, if we could, Joe.
  


 2                  MR. SPARKS:  Thank you.
  


 3                  CHAIRMAN NOBLE:  Let's break for
  


 4   10 minutes and come back at about 25 after.  We'll try
  


 5   to start before 25 after.
  


 6                  (A recess was taken from 10:12 a.m. to
  


 7   10:23 a.m.)
  


 8                  CHAIRMAN NOBLE:  Joe, are you ready to
  


 9   begin?
  


10                  MR. SPARKS:  Yes, sir.
  


11                  CHAIRMAN NOBLE:  Jon, are you ready to
  


12   begin?
  


13                  THE WITNESS:  Yes, I am.
  


14                  CHAIRMAN NOBLE:  Eddie, you're here.
  


15   Okay, then we're set to go.
  


16                  MR. SLADE:  Mr. Chairman, I think we
  


17   have a question.
  


18
  


19              EXAMINATION BY COMMISSIONER ALLEN
  


20                  COMMISSIONER ALLEN:  Joe or Jon, you
  


21   said you recognized the points that are in purple here
  


22   from aerial photographs.  What about the ones on the
  


23   left side downstream from the gaging station?
  


24                  MR. MURPHY:  At Page 4?
  


25                  THE WITNESS:  That's what you're asking
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 1   me about?
  


 2                  COMMISSIONER ALLEN:  Yes, A4.
  


 3                  THE WITNESS:  Map A4.  Oh, I'm sorry.
  


 4   Thank you for clarifying that.  Well, I didn't
  


 5   recognize.  I thought these were all in Segment 1, so
  


 6   no.  I have boated everything below Apache Falls, as I
  


 7   said before, and that would include the area just above
  


 8   the bridge, past the gaging station, and around Mule
  


 9   Hoof Bend there.  So I've boated that numerous times,
  


10   as we discussed previously, so thank you for catching
  


11   that.
  


12                  COMMISSIONER ALLEN:  Thank you.
  


13
  


14            REBUTTAL CROSS-EXAMINATION (CONTINUED)
  


15   BY MR. SPARKS:
  


16       Q.    And, pardon me, I didn't hear which of the A
  


17   numbers on the maps you were looking at at that time.
  


18       A.    A4.
  


19       Q.    A4.  I want to go back to the Logan
  


20   reference.  I think when I asked you whether that was a
  


21   first or last name, I think your response was I don't
  


22   think the newspapers would have gotten that wrong.
  


23             But do you have a newspaper reference to
  


24   Mr. Logan or a Logan?
  


25       A.    No, not that specifically states that this
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 1   was the Logan that was in other -- there are
  


 2   newspaper -- let me answer this as clearly as I can.
  


 3             There are newspaper references to James Logan
  


 4   from the Burch account.  This particular Logan, I don't
  


 5   have a newspaper account.  There's also another Logan
  


 6   in the record related to the Robinson trip, which may
  


 7   or may not be the same person.
  


 8             So this particular one, I don't have another
  


 9   one.  When I said they wouldn't have gotten it wrong,
  


10   what I -- I don't believe I actually said that.  I
  


11   think what I said was it's more likely, it's highly
  


12   likely that that would be his last name.  And whether
  


13   it was Logan or some other name, it was a person that
  


14   they were referring to that had taken a boat trip.
  


15       Q.    Okay.  But in this particular reference,
  


16   we're only talking then your only source is Carl
  


17   Hayden's book, correct?
  


18       A.    Yes.
  


19       Q.    And I had the privilege, as a member of the
  


20   Capitol police force, of taking Mr. Hayden, Senator
  


21   Hayden, on an afternoon walk every afternoon when I
  


22   wasn't doing something other more dangerous thing in
  


23   the 1960s.  And he didn't -- I just wanted to tell you
  


24   that at this time he didn't have a lot of time to write
  


25   books; but he did, after retiring, write a book, and I
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 1   believe the book that you're referring to was published
  


 2   in 1972.  So if you'll accept that, that it wasn't
  


 3   1940, that would give us a context for that book.
  


 4       A.    Yeah, I believe as I said, when you gave me
  


 5   the exhibit and I turned to the first page, it said
  


 6   "Copyright 1972."  So, yeah, you're right.
  


 7       Q.    And then Carl's recollection, as he says in
  


 8   his book, is from newspaper accounts and other things
  


 9   that he read and stories that his dad told him.
  


10             And do you have any other recollection of how
  


11   he gathered his information?
  


12       A.    No.
  


13       Q.    And if he's recalling a story that his dad
  


14   told him in 1972, it was from something that happened
  


15   in a period of time earlier than 1872, wouldn't that be
  


16   about right, on the map?
  


17       A.    It would be earlier than 1873, but yes.
  


18       Q.    So a hundred years earlier is a story that
  


19   he's relating in that particular part of his book, and
  


20   he doesn't provide a reference for that particular
  


21   statement, or at least you are unaware of one, if he
  


22   did so, right?
  


23       A.    I'm unaware of that.
  


24       Q.    Okay.  I then want to go to a couple of other
  


25   parts of your testimony.  And I believe in -- you
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 1   floated the Edith in Segment 4, right?
  


 2       A.    Segment 5.
  


 3       Q.    Segment 5.
  


 4       A.    And a portion of Segment 6.
  


 5       Q.    A portion of Segment 6, which means, what,
  


 6   that portion above Granite Reef Dam?
  


 7       A.    That's correct.
  


 8       Q.    Okay.  I wanted to talk with you about what
  


 9   your suppositions about the flow of the Salt River was
  


10   before and after diversion dams were built for
  


11   irrigation.
  


12             First of all, would you agree that at least
  


13   for the period of record that we have, that the
  


14   combined flow of the Salt and the Verde is
  


15   approximately 1.2 million acre-feet a year?
  


16       A.    In terms of those numbers, I would need to do
  


17   a conversion from -- to the units I normally think of.
  


18   I provided plenty of information about what the
  


19   combined flow of the river was, so -- but in million
  


20   acre-feet per year, I would need to do the conversion.
  


21       Q.    Okay.  Are you familiar with the early crops
  


22   in the Phoenix Valley irrigated by the early European
  


23   Americans here?
  


24       A.    Generally.
  


25       Q.    What were those crops?
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 1       A.    Well, I know that they've grown some
  


 2   vegetables.  I think pumpkins were one thing that they
  


 3   were growing, wheat, and other grain crops, as I
  


 4   recall.
  


 5       Q.    Okay.  And do you remember any testimony
  


 6   about the size of the -- of Phoenix about, let's say,
  


 7   the 1850, 1854 to 1872?  Do you have any recollection
  


 8   of the population?
  


 9       A.    I have a slide that describes population of
  


10   the Phoenix area.  So I recall that slide, yes.
  


11       Q.    Do you have that available to you there?
  


12       A.    Yes.
  


13       Q.    Would you refer to it, please?
  


14       A.    Okay.
  


15       Q.    So what do you show there as some examples of
  


16   the population?
  


17       A.    In my original presentation on the Salt
  


18   River, Slide 114 was entitled "History:  Key Findings,"
  


19   sub-bullet "Population along the Salt River."  It lists
  


20   Phoenix in 1890 as having a population of 3,152.  I
  


21   know that in here at one point we described and talked
  


22   about Mr. Ingalls, the Ingalls brothers, I think it
  


23   was, the Ingalls survey, and they had made a note that
  


24   Phoenix had just been settled in 1868 and it had some
  


25   50 people there or something like that.
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 1       Q.    Do you recall the first diversion canal for
  


 2   irrigation by the Euro-Americans?
  


 3       A.    Yes.
  


 4       Q.    Which one was that?
  


 5       A.    The Swilling's Ditch.
  


 6       Q.    About what year was that?
  


 7       A.    I think that was 18 -- I'll look that up too.
  


 8             1867.
  


 9       Q.    Do you know how much water he pulled off the
  


10   river at that time?
  


11       A.    No.
  


12       Q.    Do you know how much land he irrigated at the
  


13   time?
  


14       A.    I've seen it in the past.  I don't recall it
  


15   as I sit here today.
  


16       Q.    Do you know how long the point from the point
  


17   of diversion from the river to the point of irrigation
  


18   on the field was?
  


19       A.    Not specifically by distance.
  


20       Q.    What would you consider to be the market for
  


21   irrigated vegetables and grains?  Is it would be the
  


22   Phoenix market along the Salt River?
  


23       A.    I think primarily, what I recall from the
  


24   historical documents that were prepared, was that they
  


25   came down here to farm, and they were going to sell to
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 1   Fort McDowell, as well as to take materials back up to
  


 2   Prescott.
  


 3       Q.    So to Prescott by wagon, right?
  


 4       A.    Yes, and I think Wickenburg as well, the
  


 5   mines around Wickenburg.
  


 6       Q.    And Fort McDowell, which was a military post?
  


 7       A.    Yes.
  


 8       Q.    Do you know what the volume of the crops were
  


 9   that were produced in, for instance, 1868, any crop
  


10   reports?
  


11       A.    Not offhand, no.
  


12       Q.    Through 1911, do you know how many irrigated
  


13   acres there were in the -- irrigated under the Salt
  


14   River in the Valley at the time of statehood?
  


15       A.    I don't recall that here.  I have a vague
  


16   recollection of there being a table of that in the Land
  


17   Department report.
  


18       Q.    For instance, on the -- do you remember your
  


19   report about the person who built a flatboat and took
  


20   5 tons of wheat from up around Hayden's Ferry down to a
  


21   canal about 4 miles downstream on the Salt?
  


22       A.    Got a few of the facts there, but I remember
  


23   the account, yes.  A few of the accounts incorrect
  


24   there, but...
  


25       Q.    Okay, well, I want to get the facts straight.
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 1             So how far down -- what -- where did he
  


 2   depart with his load of wheat?
  


 3       A.    Well, you said he built a boat, and I don't
  


 4   know that I've ever said that he built the boat.  I
  


 5   said they took a boat.
  


 6             And they left from somewhere in the vicinity
  


 7   of Hayden's Ferry, Hayden's Mill, and went down to
  


 8   Hellings Mill, I believe it was called.  They stopped
  


 9   at something.  Barnum's Pier, is that the account?  At
  


10   any rate, it was a short distance on the river, 3 and a
  


11   half miles, something like that.
  


12       Q.    3 and a half miles?
  


13             Would you think Hayden Mill was there at the
  


14   time that he took his wheat on down 3 and a half miles
  


15   to a different mill?
  


16       A.    Let's see, 1873.  I would have to go back and
  


17   look at the report to be sure.
  


18       Q.    Do you have any idea what kind of a crop
  


19   yield you would have to have per acre to produce 5 tons
  


20   of wheat in those days?
  


21       A.    No.
  


22       Q.    Do you understand the way the diversion dams
  


23   were built at the time?  Do you know what they were
  


24   made out of?
  


25       A.    Dirt, rock, brush, piles that were driven to
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 1   provide some stability sometimes.
  


 2       Q.    Yeah.  The one where Swilling put his ditch
  


 3   out, do you know what the foundation of the river is
  


 4   right there?
  


 5       A.    At Swilling's Ditch?
  


 6       Q.    Yeah.
  


 7       A.    It's alluvium.
  


 8       Q.    What about at Granite Reef, what's the
  


 9   foundation of the river there?  Do you know?
  


10       A.    Well, I do know that there's shallow bedrock
  


11   there, but I haven't specifically looked at the
  


12   foundation plans for Granite Reef Dam.
  


13       Q.    And the next shallow bedrock downriver from
  


14   Granite Reef, would that be near Hayden's Ferry?
  


15       A.    There is shallow bedrock at Tempe Butte, yes.
  


16       Q.    And at Tempe Butte there's a geological
  


17   formation that extends out over the river and runs
  


18   basically over -- clear over to under Papago Park,
  


19   right?
  


20       A.    In the river's current configuration, yes, it
  


21   is underneath the river.  It's not exposed in the
  


22   riverbed, but it is beneath the river there.
  


23       Q.    Do you agree that the subflow of the river,
  


24   that that geological feature near where the -- let's
  


25   say the -- I guess it's Mill Avenue crosses over the
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 1   Salt River Bridge there right in that location.  Do you
  


 2   agree that that formation, wherever it's located in
  


 3   that area, brings the subflow of the river to the
  


 4   surface?
  


 5       A.    It brings some of the subflow, yes.  That was
  


 6   my testimony yesterday.
  


 7       Q.    And then after it passes over that geological
  


 8   feature, do you agree with the representations, for
  


 9   instance, made by the Spanish that the Salt River
  


10   disappears into the sands for long periods of time and
  


11   comes back up when it joins the Gila?
  


12       A.    I don't recall ever seeing that.
  


13       Q.    So you -- as far as you're concerned, if it
  


14   flows over the geological feature at Tempe, at Mill
  


15   Avenue, it doesn't sink into the sand or disperse into
  


16   the sand below that location?
  


17       A.    There's, no doubt, some amount of
  


18   infiltration that occurs between Tempe Butte and the
  


19   area upstream of the Gila confluence; but I don't
  


20   believe that it entirely disappears, except perhaps in
  


21   most extreme drought conditions.
  


22       Q.    And so you don't recall any of the Spanish
  


23   observations that the river sinks below the sand and
  


24   comes back up at the Gila?
  


25       A.    Not the Salt River, no.
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 1       Q.    Yeah.  In low flows then, do you agree that
  


 2   in low flow channels there's more than one low flow
  


 3   channel below the Tempe geological feature?
  


 4       A.    On various maps there are places where the
  


 5   river is more than one low flow channel, yes, a split
  


 6   channel.
  


 7       Q.    And I want to take you over to the beaver,
  


 8   beaver question now.  And is it your testimony that
  


 9   there are no beaver between, say, Tempe Butte and the
  


10   junction, excluding the 99th Avenue period of
  


11   contribution, sewer plant contribution; that there's no
  


12   beaver there from the early American period, European
  


13   American period, till the period of statehood?
  


14       A.    You're going to need to repeat that question.
  


15   That was a little convoluted for me.
  


16       Q.    Yeah.  Well, it may not have been convoluted,
  


17   but it was confusing at least.
  


18             Is it your position, your testimony, that
  


19   there are no beaver between where the geological
  


20   feature crosses the river at Tempe Butte and the
  


21   junction -- its junction with the Gila River from,
  


22   let's say, 1864 to 1912?
  


23       A.    That is not my testimony.
  


24       Q.    Okay.  What is your testimony about beaver in
  


25   that location?
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 1       A.    I believe I stated yesterday that it was
  


 2   noted that there were beaver in the Salt River, and I
  


 3   don't recall any historic descriptions that
  


 4   specifically say -- describe the numbers of beaver in
  


 5   the areas where you describe them.
  


 6             But it's my belief, based on my understanding
  


 7   of the river conditions and the historical descriptions
  


 8   that I've seen, that it would be likely that you would
  


 9   see beaver in that reach.
  


10       Q.    And at low flow channels, would it be your
  


11   testimony that the beavers would not have built dams
  


12   across low flow channels to support their lifestyle
  


13   there?
  


14       A.    I don't believe that beaver built dams across
  


15   the low flow channels of the Lower Salt, unless you're
  


16   including in your definition of low flow channels maybe
  


17   some side sloughs, something like that; not a
  


18   continuous channel that was fed by the main flow path
  


19   of the Salt River, no.
  


20       Q.    So in none of the variety of channels that
  


21   would have been in existence at low flow below Tempe
  


22   and the junction of the Gila River would there have
  


23   been beavers who built dams there?
  


24       A.    Not across the low flow channel.
  


25       Q.    So if the low flow channel was from me to
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 1   you, they wouldn't have built a dam there?
  


 2       A.    I don't recall any descriptions of the low
  


 3   flow channel being the distance between you and I,
  


 4   which looks to be about 12 to 15 feet.  No, I don't
  


 5   recall anything like that at all.
  


 6       Q.    Well, I know you probably prefer a greater
  


 7   distance than 15 feet for the time being; but do you
  


 8   think the low flow channels were not 15 feet wide at
  


 9   that -- during low flows?
  


10       A.    No, I think they were wider.
  


11       Q.    And would there have been water clear across
  


12   the low flow channel, or are you talking about the
  


13   depression itself?
  


14       A.    Yes, there would be water across the low flow
  


15   channel.
  


16       Q.    The entire width of the low flow channel?
  


17       A.    Well, let's pause for a second and make sure
  


18   that we're talking about the same thing.  When you say
  


19   low flow channel, what exactly are you including in
  


20   that?
  


21       Q.    I'm talking about the depression that the
  


22   water runs to when it's not flooding the entire river
  


23   channel from bank to bank on both sides.  I'm talking
  


24   about those low flow channels.
  


25       A.    As I look at the data that we have, maps
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 1   drawn by the Ingalls, cross sections derived from
  


 2   historic topographic maps, I don't see any evidence
  


 3   that the -- in any way the low flow channel was 15 feet
  


 4   wide in the Lower Salt.
  


 5       Q.    Do you have any evidence of how wide they
  


 6   actually were then?
  


 7       A.    Yes.
  


 8       Q.    Okay.  What is it?
  


 9       A.    I believe I gave that yesterday and in my
  


10   direct testimony.
  


11       Q.    Well, see, that's not a helpful answer.  I
  


12   want to know what the answer is.
  


13       A.    Okay.  Let's go back and look.
  


14             I don't believe that we talked about width in
  


15   my rebuttal testimony yesterday, but here we go.
  


16             In the original Land Department report,
  


17   Table 7-18 on Page 726.  This is the 2006 version of
  


18   that report.  The table has, for various flow rates,
  


19   top widths, called Average Hydrologic Characteristics
  


20   for Prestatehood Salt River.  At 20 cfs it lists
  


21   160 feet, at 300 cfs it lists 210 feet, at 1,400 cfs it
  


22   lists 300 feet.
  


23       Q.    Well, at those rates of flow and the widths,
  


24   that water couldn't have been very deep then, could it?
  


25       A.    The depths that are listed there at 20 cfs
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 1   are 0.3 feet, at 300 cfs it's 1.4 feet, and at 1,400
  


 2   cfs it's listed at 3.2 feet.
  


 3       Q.    And the 300 cubic feet per second was -- is a
  


 4   percentage of the annual flow or daily annual flow
  


 5   related to that percentage; like is it above
  


 6   10 percent?
  


 7       A.    Well, 300 cfs would be a percentage of the
  


 8   annual flow; but, no, it was just that table, in the
  


 9   footnote it says "20 to 30 cfs are typical low flows
  


10   after canal diversions.  300 cfs is the minimum monthly
  


11   flow of the prestatehood records" -- I'm sorry.
  


12   "300 cfs is the minimum monthly flow in prestatehood
  


13   records."
  


14       Q.    And is that -- your testimony, that's after
  


15   diversions for irrigation?
  


16       A.    That is a depleted flow rate, yeah.
  


17       Q.    That's what?
  


18       A.    That's a depleted flow rate.
  


19       Q.    A depleted flow rate.
  


20             Let's talk about the Day brothers for a
  


21   couple of minutes.  First of all, do you have any
  


22   evidence that the Day brothers from the Verde Valley
  


23   took more than one trip from the Verde Valley to Yuma
  


24   other than a newspaper reference that says that this is
  


25   the fifth trip?
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 1       A.    No.
  


 2       Q.    Do you have any evidence directly from the
  


 3   Day brothers about their attempts or trips from the
  


 4   Verde Valley to Yuma?
  


 5       A.    Other than the newspaper article, which we
  


 6   cited and described, no.
  


 7       Q.    And no diaries of the Day brothers?
  


 8       A.    No.
  


 9       Q.    No quotations from the Day brothers?
  


10       A.    They may have been quoted in the article that
  


11   we just discussed; but outside of that, no.
  


12       Q.    And is there any other reference, except that
  


13   one newspaper reference to this is the fifth trip, that
  


14   there was more than one trip?
  


15       A.    Other than the article we just talked about,
  


16   no.
  


17       Q.    And the Day brothers, I think by your
  


18   definition of a small boat, would have used or did use,
  


19   on the trip they made, a small boat, right?
  


20       A.    Yes.
  


21       Q.    A skiff?
  


22       A.    It doesn't say skiff, and people mean
  


23   different things by that; but just, I think, they
  


24   arrived in a boat.
  


25             We can look up the actual account here.  I
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 1   have it here, if it's important to you.
  


 2       Q.    Well, you don't have an actual account,
  


 3   though, do you?
  


 4       A.    Yeah, we do.
  


 5       Q.    You have an actual account from the Day
  


 6   brothers?
  


 7       A.    We have the newspaper account.
  


 8       Q.    That's not an actual account.
  


 9       A.    It seemed pretty actual to me.
  


10       Q.    Yeah.  Well, that's because you're not a
  


11   historian.  An actual account is one from the person
  


12   who actually did it.
  


13       A.    This was a newspaper article about the people
  


14   who actually did it.
  


15       Q.    So those accounts about when Rome burned, we
  


16   have some actual accounts from their own words and then
  


17   we have a bunch of books, right?
  


18       A.    I'm really not offering any testimony about
  


19   the burning of Rome.
  


20       Q.    Well, in any event, would you agree that
  


21   that's not a primary source for the Day brother trip?
  


22       A.    It is not handwritten or typed up by the Day
  


23   brothers, if that's what you mean by a primary source.
  


24       Q.    That's not what I mean by a primary source.
  


25   I mean a primary source is a person who actually took
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 1   the trip.
  


 2       A.    The only information I know about the Day
  


 3   brothers is as I've described; nothing more, nothing
  


 4   less.
  


 5       Q.    I wanted to ask you about that, the way you
  


 6   calculated the value of the beaver pelts that you
  


 7   thought that they must have harvested.
  


 8             First of all, where did you get the number of
  


 9   beaver pelts that they harvested?
  


10       A.    I didn't report on the number of beaver pelts
  


11   that they harvested.  What I did was --
  


12             Well, you didn't ask me that.  Would you like
  


13   me to explain that?
  


14       Q.    Sure.
  


15       A.    So as I said yesterday or the day before, we
  


16   had the -- one of the new accounts from 1894 where two
  


17   brothers were engaging in a trapping enterprise on the
  


18   Salt and expect to go on the Verde -- on the Gila, and
  


19   they said they could get 8 to $20 per pelt, depending
  


20   on the quality.
  


21             I used those values on the basis of -- I used
  


22   those values.  That's where I started.
  


23       Q.    All right.
  


24       A.    When it came to the number of pelts, as I
  


25   said the other day, we know that James Ohio Pattie had
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 1   a permit for 250 pelts.
  


 2       Q.    We're talking about the Day brothers now.
  


 3       A.    I'm aware of that.
  


 4       Q.    The Day brothers, not Pattie, right?
  


 5       A.    Yes.
  


 6       Q.    Okay.  Where did you get the number of beaver
  


 7   pelts for the Day brothers?
  


 8       A.    I'm explaining that.
  


 9       Q.    That's a long way around Robinson Hood's barn
  


10   to get to the Day brothers if you're talking about
  


11   Pattie.
  


12             Is that what you did, though?
  


13       A.    I told you exactly what I did.
  


14       Q.    Okay.  Well, tell me exactly again then.
  


15       A.    I'm working on it.
  


16             So we know that Pattie had a permit for
  


17   250 pelts.  I said, well, that seems like a reasonable
  


18   number.  I'm not saying that's exactly the number of
  


19   the pelts.  The newspaper article says they had a
  


20   boatload of them.  But I'm just using a number to try
  


21   to get a feel for what that might look like.
  


22             And then I found a reference to say, well,
  


23   how many pelts would go into a bale of pelts and what
  


24   that bale might weigh.  And I put that together and
  


25   say, well, if it were 250, it would weigh somewhere in
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 1   the vicinity of 400 -- I'm actually going to look this
  


 2   up here so I get the right numbers.
  


 3             Okay, this is what I went through.  This is
  


 4   summarizing the information that's on Slide 31 of my
  


 5   rebuttal presentation.  The value of the pelts, 8 to
  


 6   $20 per the 1894 article.  James Ohio Pattie, the
  


 7   account said the permit limited him to 250 beaver
  


 8   pelts.  A fur bale would weigh about 90 pounds if it
  


 9   had about 50 beaver skins in it.  So 250 of those would
  


10   be about 450 pounds.  And based on the testimony we
  


11   heard from historic boaters, that easily would fit in
  


12   the payload of a small boat, either a canoe or a boat
  


13   like the Edith.
  


14             And that's simply how I got there.  Was I --
  


15   hopefully I wasn't trying -- hopefully didn't give you
  


16   the impression I was trying to imply that they actually
  


17   had 250.  I was just putting some things together to
  


18   test out the economics of Mr. Gookin's theory that it
  


19   would not be economic to take a boat downstream.
  


20       Q.    And then you took those numbers and came up
  


21   with a Pattie haul of about $250,000 in today's
  


22   dollars?
  


23       A.    If you follow the math, with the Consumer
  


24   Price Index inflater that Mr. Gookin used and I used,
  


25   yeah, I did come up with that number, at the high end.
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 1       Q.    Do you really think that in the year that
  


 2   Pattie made the trip to -- his trip to Yuma, that he
  


 3   got enough beavers to yield him today's equivalent of
  


 4   $250,000?
  


 5       A.    I thought we were talking about the Day
  


 6   brothers.
  


 7       Q.    Yeah, the Day brothers.
  


 8       A.    Yeah.
  


 9       Q.    You really think --
  


10       A.    I really wasn't testifying on the value that
  


11   they might have received.  The point of this was, there
  


12   was money to be made in harvesting beaver; that the
  


13   value of the pelts themselves far exceeds the value of
  


14   a homemade boat taken downstream, and it would be
  


15   remunerative.  That was the Day brothers' testimony.
  


16             And I think this analysis, not intended to be
  


17   an accounting analysis of it.  It was intended to be a
  


18   is it reasonable, is their statement that they were
  


19   making money at it reasonable.
  


20       Q.    So the only fact that you have to deal with
  


21   is that they went on a beaver hunt, right?
  


22       A.    No.
  


23       Q.    Then what do you have besides that that the
  


24   Patties -- I mean that the Day brothers went from Verde
  


25   to Yuma trapping beavers?  What do you have besides
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 1   that to say how they did on that trip?
  


 2       A.    We have the newspaper account that says they
  


 3   did it.  It says that this was their -- they had done
  


 4   it other times as well.  They intended to do it again.
  


 5             So you put those together with what the value
  


 6   of their boat was, what the value of pelts were at the
  


 7   time.  You put that together with the fact that they
  


 8   were intending to do it again.  I think those all lead
  


 9   you to the conclusion that it was profitable for them.
  


10       Q.    But you don't have a single fact that says
  


11   how many beaver pelts they got, that they harvested or
  


12   sold, do you?
  


13       A.    Other than the Yuma paper saying that they
  


14   had a boat full of skins, no.  Don't have the exact
  


15   number, no.
  


16       Q.    You actually have a Yuma paper that says they
  


17   had a boat full of skins?
  


18       A.    The exact quote is "a large quantity of
  


19   furs."
  


20       Q.    We don't have a way of quantifying what a
  


21   large quantity is, do we?
  


22       A.    According to my economic analysis, two pelts
  


23   at $20 would have paid for their boat and their trip
  


24   home, so --
  


25       Q.    Well, there's nothing to --
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 1       A.    -- I would think that --
  


 2       Q.    There's nothing to indicate --
  


 3       A.    -- two would be a lot less than large.
  


 4       Q.    Yeah.  There's nothing to indicate that they
  


 5   would have gotten $20 for that pelt or either of those
  


 6   pelts, is there?
  


 7       A.    Not in this story.
  


 8       Q.    Well, not in any story, is there?
  


 9       A.    Well, yes, in the other story from 1894.
  


10       Q.    But that's not the Day brothers story, is it?
  


11       A.    It's two years later.
  


12       Q.    Well, I wanted to give -- did you do like a
  


13   regression analysis or something like that, to try to
  


14   come up with the numbers?
  


15       A.    No, I didn't.  No regression analysis was
  


16   needed.
  


17       Q.    Well, if I gave you a 1950 price for beavers
  


18   at 6 -- a beaver pelt at $6 and you did a regression
  


19   analysis, do you think you would come up with 20 in
  


20   1892?
  


21       A.    I'm not sure how you do a regression analysis
  


22   on one data point, or perhaps you mean something
  


23   different by regression analysis.
  


24       Q.    Well, if you did -- if you started with the
  


25   high price of beaver in 1950 at $6 a pelt and you took


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 23      05/19/2016 4963


  


 1   it, even using some concept of inflation, backwards in
  


 2   time to the value in 1892, do you think you would come
  


 3   up with $20?
  


 4       A.    If the price was -- ask me the question
  


 5   again.
  


 6       Q.    If I give you a price point 1950 of beaver
  


 7   pelts at $6, prime pelt at $6 --
  


 8       A.    Okay, if $6 is the price in 1950 --
  


 9       Q.    Right.
  


10       A.    -- and all you were doing was just deflating,
  


11   the reverse of inflating by inflation, back to a time
  


12   previous, then you would get a lower number than $6.
  


13       Q.    Substantially lower, wouldn't you?
  


14       A.    It depends on the value and how the market
  


15   value of beaver changed.
  


16       Q.    Well, you know, silk came into the market for
  


17   top hats, right?
  


18       A.    Okay.
  


19       Q.    And that pretty much killed the beaver
  


20   trapping business, didn't it?
  


21       A.    Apparently not.
  


22       Q.    And so when do you think that happened?
  


23       A.    Well, we know that the Day brothers came down
  


24   in 1892, and this was not their first trip.  They
  


25   intended to do it again.  We saw some other guys that
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 1   were doing it in 1894.  We had Fogel and Gireaux that
  


 2   were doing it on the Verde in the 1930s even.  So
  


 3   apparently these guys felt like they could make money
  


 4   at it or have fun doing it or something.
  


 5       Q.    Well, I'm glad you added that have fun part
  


 6   in there.
  


 7             Well, let me just kind of -- I listened to
  


 8   your rebuttal testimony.  You had a bunch of slides,
  


 9   and you basically pulled up slides where other experts
  


10   had corrected some part of a previous slide that you
  


11   had produced, and then after that correction you
  


12   basically said that wouldn't have made any difference
  


13   in your opinion; is that correct?
  


14       A.    No.
  


15       Q.    It's not correct?
  


16       A.    No.
  


17       Q.    So it did make a difference in your opinion?
  


18       A.    No, that's not what I did.
  


19       Q.    Well, I didn't ask you if that's what you
  


20   did.  I said that's what I said you did.
  


21             You pulled it up, where the other experts
  


22   showed that you had an error, and then you evaluated
  


23   that error and sometimes corrected your slide, and then
  


24   with that correction, said that did not change your
  


25   opinion, correct?
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 1       A.    So your question to me is, is this what
  


 2   you're characterizing my testimony as?
  


 3       Q.    Yeah.
  


 4       A.    You can characterize my testimony however you
  


 5   want.
  


 6       Q.    Okay.  Let me then ask you the question.
  


 7             When another expert found an error in your
  


 8   slide and you made that correction, did you -- did that
  


 9   change your opinion as -- for the -- as a result of
  


10   that change?
  


11       A.    What, specifically, are you talking about?
  


12       Q.    Any of them.
  


13       A.    We're talking about historical accounts at
  


14   the moment, you and I, and I recall Dr. Littlefield and
  


15   Mr. McGinnis pointing out, on the 5 tons of wheat, the
  


16   date of the story and some of the lines in the story
  


17   indicating that it was probably not June; it was the
  


18   prior month.  Whether that was not in June.  Just a
  


19   second here.  Whatever.  That it was the prior month,
  


20   whatever it was.
  


21             And in that particular case, it really didn't
  


22   change my opinion about the relevance of the account.
  


23       Q.    Well, let's say the flow of the Verde versus
  


24   the flow of the Salt.  You had an error there, didn't
  


25   you?
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 1       A.    I don't recall any errors there, no.
  


 2       Q.    So you didn't have a different flow for the
  


 3   flow of the Verde and the flow of the Salt at where
  


 4   they joined than the other experts?
  


 5       A.    No.  I'm using the same mean and median
  


 6   values.  I went through a process to use a different
  


 7   data set, as suggested by the other guys, and it comes
  


 8   up with a slightly different number.  The numbers I
  


 9   reported were not erroneous.  They're just different
  


10   numbers.
  


11       Q.    Using their approach to it didn't change your
  


12   opinion then, did it?
  


13       A.    The number's lower a little bit.  No, as I
  


14   said, it really doesn't make a difference in terms of
  


15   the depths were not substantively different when you
  


16   use the rating curves, and it certainly doesn't change
  


17   the historical record as to what actually happened.
  


18       Q.    And then on the other -- on other slides
  


19   where you made -- that you pulled up in your
  


20   presentation of rebuttal where other experts had a
  


21   different opinion than you, that didn't -- hearing that
  


22   testimony and seeing their evidence didn't change your
  


23   opinion, did it?
  


24       A.    My opinion about the navigability of the
  


25   river?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 23      05/19/2016 4967


  


 1       Q.    Right.
  


 2       A.    No, no.  I still believe it to be navigable.
  


 3       Q.    And so as to those slides where there wasn't
  


 4   a difference in terms of an error, but opinion, you
  


 5   want the Commission to think that in questions where
  


 6   the experts differ, they should accept your testimony
  


 7   because you went to the river, right?
  


 8       A.    They should accept my testimony in part
  


 9   because I went to the river, yes.
  


10       Q.    Well, they should prefer your testimony over
  


11   the other experts because you went to the river, right?
  


12       A.    I prefer my testimony over the other experts.
  


13   And I do believe it's extremely valuable to go to the
  


14   river, as I suggested yesterday, yes.
  


15       Q.    Yeah.  I don't think anyone has any doubt
  


16   that you value your testimony.  I agree that you value
  


17   your testimony.
  


18       A.    I would say that every expert does.
  


19       Q.    Well, to sum it up, what you have to support
  


20   navigability on the Lower Salt is a story about the Day
  


21   brothers going beaver trapping, at least once, and you
  


22   have a 3 and a half mile ride in a flatboat of 5 tons
  


23   of wheat before statehood; isn't that right, that's
  


24   what you have?
  


25       A.    I have a lot more than that.
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 1       Q.    Well, what other commercial venture of
  


 2   boating do you have besides that?
  


 3       A.    I'm just going to refer you back to all the
  


 4   things I've said in the past.
  


 5       Q.    Is there anything that really sticks out in
  


 6   your mind as a really big boat commercial trip up or
  


 7   down the river?
  


 8       A.    A really big boat?  No, I think as I've said
  


 9   multiple times, there are no really big boats that are
  


10   going up and down the river.
  


11       Q.    Is there anything smaller than -- larger than
  


12   a small boat going up and down the river?
  


13       A.    Up and down?
  


14             The biggest boats we had going upstream, and
  


15   we don't know their exact size, are the ones that were
  


16   used in 1905 up near Roosevelt.
  


17             The biggest boats going in the downstream
  


18   direction would either -- and, again, we don't know the
  


19   exact size. -- would either be the 5 tons of wheat
  


20   story or Gentry and Cox, who took their ferry down the
  


21   river from the Maricopa Crossing and then they ran into
  


22   some problems on the Gila River, but...
  


23       Q.    Oh, that reminds me.  That's the other 4-mile
  


24   trip that you have on the Salt, is during the high
  


25   water period the Bureau of Reclamation took provisions
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 1   up to the dam by pulling a boat up with provisions in
  


 2   it, right?
  


 3       A.    I believe it was boats, but it says they
  


 4   hauled boats or hauled material and boats up the river,
  


 5   yeah.
  


 6       Q.    So you've got two 4-mile stretches where they
  


 7   hauled something that had, at least the origin or the
  


 8   conclusion, a commercial value, right?
  


 9       A.    I think you should reread the reports and
  


10   perhaps the transcript that's being prepared.  I think
  


11   I've said a lot more than that.
  


12       Q.    Yeah.  And then we have an unknown quantity
  


13   of beaver pelts and an -- at an unknown value on at
  


14   least one trip by the Day brothers, correct?
  


15       A.    The Day brothers did take more than one trip.
  


16       Q.    No, you don't have any proof that they took
  


17   more than one trip, do you?
  


18       A.    I have a newspaper article that says they
  


19   traveled this river previously.
  


20       Q.    So that's it; that's what you have?
  


21       A.    We've been over this point a number of times.
  


22       Q.    Yeah, and it didn't get any better at any
  


23   time, did it; that's what you have?
  


24       A.    It's gotten the same, yes.
  


25                  MR. SPARKS:  I believe that will do it
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 1   for me.  Thank you.
  


 2                  THE WITNESS:  You're welcome.
  


 3                  CHAIRMAN NOBLE:  Who will be next in
  


 4   cross-examination?
  


 5                  MR. MURPHY:  Looks like me.
  


 6                  CHAIRMAN NOBLE:  We'll take about five
  


 7   minutes to go ahead and make the change.
  


 8                  (A recess was taken from 11:09 a.m. to
  


 9   11:17 a.m.)
  


10                  CHAIRMAN NOBLE:  Are we ready?
  


11                  MS. CONSOLI:  I'm ready.
  


12                  Are you.
  


13                  CHAIRMAN NOBLE:  Will you put it on the
  


14   record?
  


15                  MS. CONSOLI:  You bet.
  


16                  My name is Carla Consoli, and I'm here
  


17   on behalf of Cemex.  Thanks for the opportunity to join
  


18   in here.
  


19
  


20                 REBUTTAL CROSS-EXAMINATION
  


21   BY MS. CONSOLI:
  


22       Q.    I have just a couple of what I think will be
  


23   quick questions, I hope.
  


24             I want to set your mind to Quartzite Falls
  


25   predynamite, okay.  And I know you have not personally
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 1   shot those falls in a boat, but based on the
  


 2   information that you know about them.
  


 3       A.    Prior to the blasting.
  


 4       Q.    Prior to the blast, right.
  


 5             What would be the distance that would be
  


 6   required to cover a portage around those falls?
  


 7       A.    I had that in my direct testimony.  I don't
  


 8   remember talking about that yesterday.  If you would
  


 9   like me to open up that presentation and look at that,
  


10   I can do that.  It's not far.
  


11       Q.    Can you give me kind of a best guess order of
  


12   magnitude?
  


13       A.    About a hundred feet.
  


14       Q.    A hundred feet.
  


15             And what would you say would be the amount of
  


16   time that would be required for you to portage your own
  


17   canoe that hundred feet around those falls?
  


18       A.    A canoe?
  


19             Anywhere on the low end for maybe
  


20   15 minutes, to the high end at maybe an hour or less
  


21   for a canoe.
  


22       Q.    Okay.  How much does your canoe weigh?
  


23       A.    I have different canoes that weigh different
  


24   amounts.  They're all in the vicinity of 50 to
  


25   70 pounds empty.
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 1       Q.    And would you portage this canoe by
  


 2   yourself?
  


 3       A.    I usually do.
  


 4       Q.    Okay.
  


 5       A.    If I'm running one of my tandem canoes,
  


 6   sometimes it's easier to carry it by myself, sometimes
  


 7   I carry it with two.
  


 8       Q.    And is 50 to 70 pounds the maximum amount of
  


 9   weight you could comfortably carry yourself?
  


10       A.    No.  I could carry more than that.
  


11       Q.    Okay.  How much?
  


12       A.    Well, you're asking my PR for
  


13   weightlifting?
  


14       Q.    I didn't want to get quite that personal.
  


15       A.    Okay.
  


16       Q.    Let's put it this way:  What is the maximum
  


17   amount of weight that you could comfortably carry over
  


18   a hundred yards?
  


19       A.    Well, I just got back from a 250-mile
  


20   backpacking trip and I carried a backpack the entire
  


21   way.  And I can't say it was all comfortable.  The pack
  


22   weighs 40 pounds.
  


23             I have carried my canoe on the Verde River up
  


24   from Gap Creek.  That's about a half mile.  Carried it
  


25   by my -- I carried a tandem canoe by myself.  That was
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 1   not a -- it was tiring, but it wasn't exhausting or
  


 2   really noteworthy.  People do it all the time.
  


 3             When I was in ninth grade, I carried a
  


 4   19-foot aluminum Ouachita canoe with a friend of mine
  


 5   for portages, several portages that were in the mile
  


 6   length up in the Adirondacks, loaded with five days of
  


 7   gear.
  


 8             I don't know.  So I'm trying to get to a
  


 9   decent answer.  So it's no trouble for me to carry one
  


10   of my canoes or the weight of a historic wooden canoe a
  


11   mile or more.  That would be not a particular -- I
  


12   would rather boat it, but I can carry it.  In a
  


13   backpack?
  


14       Q.    May I interrupt you?
  


15       A.    Sure.
  


16       Q.    The weight of the historic canoe that you're
  


17   thinking of that you could comfortably carry.
  


18       A.    About 70 pounds --
  


19       Q.    Okay.  So we're --
  


20       A.    -- easily.
  


21       Q.    Just to give us round numbers, 70 to a
  


22   hundred pounds?
  


23       A.    Yeah.  Well, it depends on how the -- if you
  


24   have a yolk and whatnot.  I could carry 150 pounds a
  


25   good distance in the canoe.  And, typically, when you
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 1   make long portages, you take the boat, you unload the
  


 2   boat, and then you take the gear in several trips.  On
  


 3   short portages, depending on how much stuff you have in
  


 4   the boat, you may or may not unload it.  It kind of
  


 5   depends.
  


 6       Q.    Okay.  Thank you.
  


 7             Thinking about all of the trips that
  


 8   you've taken on the Salt and all the various boats that
  


 9   you used, I'm looking for the maximum weight of the
  


10   cargo that you have transported in those trips, not
  


11   including any people and not including equipment or
  


12   goods needed for personal consumption or use on the
  


13   trip.
  


14       A.    So if you eliminate the people, take the
  


15   people out of the boat, and you take the gear that
  


16   they're going to use -- and by consumption, you mean
  


17   like food they were going to eat?
  


18       Q.    Correct.
  


19       A.    Or would you say a sleeping bag and a cook
  


20   pot would be part -- I would take that out?
  


21       Q.    Uh-huh.
  


22       A.    So that doesn't count either?
  


23       Q.    All of that is out.  That is not part of the
  


24   maximum weight that you're calculating.
  


25       A.    On those trips, that is what you carry.
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 1       Q.    That's it?
  


 2       A.    On an oar frame there's other things, like
  


 3   the frame of the oar, the oars themselves, spare oars,
  


 4   cooler, things like that.
  


 5       Q.    But those are all part of the boat or part of
  


 6   the equipment necessary to the boating aspect of the
  


 7   trip?
  


 8       A.    For the style of boat trip that we were
  


 9   taking, they were necessary, yeah.
  


10       Q.    Okay.  So --
  


11       A.    So I'm not carrying any commercial gear.
  


12       Q.    Okay.  All right.
  


13                  MS. CONSOLI:  Thanks, and thank you.
  


14                  CHAIRMAN NOBLE:  Thank you.  Mr. Henness
  


15   was really pleased with your questions.
  


16                  MS. CONSOLI:  I'm sorry, what?  I didn't
  


17   hear that.
  


18                  CHAIRMAN NOBLE:  Mr. Henness was really
  


19   pleased with your questions.
  


20                  MS. CONSOLI:  Well, thank you.
  


21                  CHAIRMAN NOBLE:  Even though he didn't
  


22   mention it.
  


23                  MS. CONSOLI:  Okay.
  


24                  MR. MURPHY:  Mr. Chairman, Tom Murphy
  


25   for the Gila River Indian Community.
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 1                 REBUTTAL CROSS-EXAMINATION
  


 2   BY MR. MURPHY:
  


 3       Q.    Good morning, Mr. Fuller.
  


 4       A.    Good morning.
  


 5       Q.    Before I get into the first set of questions,
  


 6   when Mr. Slade was asking you questions this morning, I
  


 7   noticed that you were looking at a stapled document.
  


 8   What was that?
  


 9       A.    Oh, I have some notes.
  


10       Q.    Can I see them?
  


11       A.    No.
  


12       Q.    Excuse me?
  


13       A.    No.
  


14       Q.    Why not?
  


15       A.    Because I don't believe that's the rules of
  


16   the game here.
  


17                  MR. MURPHY:  Mr. Slade?
  


18                  MR. SLADE:  Those aren't the rules of
  


19   the game.
  


20   BY MR. MURPHY:
  


21       Q.    How many sets of notes do you have up there
  


22   with you?
  


23       A.    Several.
  


24       Q.    Okay.  And these are your personal notes?
  


25       A.    Yeah.
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 1       Q.    And you relied on these while you were
  


 2   testifying?
  


 3       A.    Yes.
  


 4                  MR. MURPHY:  Do you want to produce them
  


 5   now, or does the AG's office want us to make an open
  


 6   records request?
  


 7                  MR. SLADE:  We won't be producing any
  


 8   notes that Jon Fuller has personally.
  


 9   BY MR. MURPHY:
  


10       Q.    You were relying on those while you were
  


11   testifying, weren't you?
  


12       A.    I was referring to them, sure.
  


13       Q.    All right.
  


14                  MR. MURPHY:  Mr. Chairman, you know, we
  


15   would ask that he be required to produce these notes.
  


16   I mean, he relied on them and he used them while he was
  


17   testifying.  I can't think of any privilege that would
  


18   apply to those.
  


19                  I guess the question is, does he want to
  


20   produce them now or wait for the open records request?
  


21                  MR. SLADE:  They're not part of an open
  


22   records request, if you're familiar with the public
  


23   records request law; and there are no Rules of Evidence
  


24   that would require that as part of this Commission.  We
  


25   have not requested that of any other party, and the
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 1   State does not plan on doing that.
  


 2   BY MR. MURPHY:
  


 3       Q.    Why don't you want to produce them,
  


 4   Mr. Fuller?
  


 5       A.    The information in here is just for me.  I
  


 6   have scribbles and doodles, and that's just not the way
  


 7   it's been done.
  


 8       Q.    Is it typed up?
  


 9       A.    Some of it, yeah.
  


10       Q.    Does Mr. Slade have a copy of this?
  


11       A.    No.
  


12             Well, you have a copy of some of it.  I mean,
  


13   I have my PowerPoint presentation in a printed copy.  I
  


14   have the articles that I submitted, so...
  


15       Q.    And, again, why don't you want to produce
  


16   them?
  


17       A.    I don't have to.
  


18       Q.    And that's the only reason?
  


19       A.    Yes.
  


20       Q.    Is there anything in those notes that would
  


21   undercut any of your testimony?
  


22       A.    No.
  


23       Q.    Then why are you unwilling to produce them
  


24   without expressing a reason?
  


25       A.    I've already answered that question.
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 1       Q.    Because you don't have to?
  


 2       A.    Yes.
  


 3       Q.    Are we on a playground?
  


 4       A.    You know, there are times when it seems a lot
  


 5   like we are.
  


 6       Q.    And this may be one of them.
  


 7       A.    Exactly.
  


 8       Q.    Do you think it's --
  


 9       A.    Do you have any questions on my rebuttal
  


10   testimony that we're going to get to at some point?
  


11       Q.    I'm trying to get to the basis for your
  


12   rebuttal testimony, but apparently there's a portion of
  


13   that basis that you are unwilling to disclose.
  


14             Why?
  


15                  MR. SLADE:  If you would like to bring
  


16   that up with the counsel, I would be happy to have that
  


17   conversation.  That's not a question that Mr. Fuller
  


18   needs to be answering.
  


19   BY MR. MURPHY:
  


20       Q.    How many pages of those notes do you have?
  


21       A.    I don't know.
  


22       Q.    How many sets do you have?
  


23       A.    Six.
  


24       Q.    Why do you have them in front of you today?
  


25       A.    To help me remember things.
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 1       Q.    Your Slide Number 4 was kind of a summary,
  


 2   and you indicated that -- a number of general points,
  


 3   right?
  


 4             And it's up on the screen.
  


 5       A.    Okay.
  


 6       Q.    Do you have notes in your notes that you just
  


 7   put in front of you again, do you have notes for
  


 8   particular slides in your presentation on --
  


 9       A.    Some of them, yeah.
  


10       Q.    -- your personal notes?  Okay.
  


11             So, you know, some of the points you made is
  


12   that these boating accounts really did happen, right?
  


13       A.    Yes.
  


14       Q.    And that the boating occurred within the
  


15   normal flow range, correct?
  


16       A.    Yes.
  


17       Q.    I think when you were testifying, you said
  


18   "We went back and talked to the historians on our
  


19   team."  Who did you talk to?
  


20       A.    Dennis Gilpin.
  


21       Q.    Anybody else?
  


22       A.    Gary Huckleberry.
  


23       Q.    Is Huckleberry a historian?
  


24       A.    Yes.
  


25       Q.    And they said it was not boosterism, right?
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 1       A.    The particular facts of the case were not
  


 2   affected by boosterism.
  


 3       Q.    Okay.  You said that they said it was not
  


 4   boosterism.  Is that what they said?
  


 5       A.    I don't recall saying that, exactly; but
  


 6   there's a bullet in front of us that says "Boosterism
  


 7   does not negate news accounts."
  


 8       Q.    When you say boosterism, tell me what you
  


 9   interpret that to mean.
  


10       A.    Boosterism was a style of writing and
  


11   self-promotion of a local community where someone may
  


12   describe in, let's say, an overly optimistic way of
  


13   what the amenities of the community were.  It was a way
  


14   to encourage people to come move to a new area.
  


15       Q.    Now, your Slide Number 12, you talked about
  


16   this new information from the Hayden book, right?
  


17       A.    Yes.
  


18       Q.    And this new account involved an individual
  


19   whose name was Logan, right?
  


20       A.    That's correct.
  


21       Q.    Now, if I look, and what I've got on the
  


22   screen is a portion of C053-392, which is the State's
  


23   portion of this Logan account, now, this first
  


24   paragraph says "A highly skilled Scotch carpenter named
  


25   Logan, who had been employed at Fort Apache, built a
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 1   stout boat with watertight compartments at each end,"
  


 2   right?
  


 3       A.    That's what it says, yes.
  


 4       Q.    Doesn't say what type of boat he built, does
  


 5   it?
  


 6       A.    No.
  


 7       Q.    In fact, it doesn't even say what he built
  


 8   the boat out of; but you assumed it was wood, right?
  


 9       A.    A carpenter building a boat, yes, and given
  


10   the materials that he had at the time.
  


11       Q.    The next line says "When rain and melting
  


12   snow caused a spring flood, he and three others came
  


13   down the White and Salt Rivers to Hayden's Ferry."
  


14             Did I read that right?
  


15       A.    You did.
  


16       Q.    Why did you choose to include a flood account
  


17   in your historical summary?  Because your historical
  


18   summary says "didn't include flood accounts."  I'm
  


19   looking at this.  It looks like a flood account to me.
  


20       A.    Yeah, I think it's very unlikely that he was
  


21   in waters that a hydrologist would define as a flood.
  


22       Q.    And on what basis do you make that statement?
  


23       A.    Because historians, newspaper articles, folks
  


24   who are nonhydrologists commonly call spring runoff the
  


25   spring flood.  They use it as a synonym.  Flood is
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 1   undefining as a specific rate of flow.  At those rates
  


 2   of flow, I don't believe it would be possible to boat.
  


 3       Q.    Okay.  So who wrote this book?
  


 4       A.    Hayden.
  


 5       Q.    Hayden knew what a flood was, didn't he?
  


 6       A.    I don't believe Mr. Hayden was a hydrologist.
  


 7       Q.    That's not what I asked.  I said Mr. Hayden
  


 8   knew what a flood was, didn't he?
  


 9       A.    I'm sure he -- what he knew and didn't know I
  


10   don't have in evidence.  I view him to be a layperson
  


11   and to use the term flood in that manner.
  


12       Q.    So you made the inference that despite the
  


13   use of the word flood in this account by Mr. Hayden,
  


14   that you would consider that to be the ordinary spring
  


15   runoff?
  


16       A.    Yes.
  


17       Q.    That's what you did, right?
  


18       A.    Yes.
  


19       Q.    Okay.  Because at one point, when you were
  


20   being examined by Mr. Slade, you say, "We're not
  


21   considering floods because it's not a part of the
  


22   ordinary condition of the river," right?
  


23       A.    That's right, yes.
  


24       Q.    Okay.
  


25       A.    And I think I also defined what I meant by
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 1   flood.
  


 2       Q.    Now, you talked a little bit about lumber and
  


 3   commercial log floats, right?
  


 4       A.    Yes.
  


 5       Q.    And you mentioned lessons from the Weber
  


 6   River in Utah, right?
  


 7       A.    That's correct.
  


 8       Q.    Now, in the Weber case the judge found that
  


 9   the river was navigable because it had, in fact, been
  


10   successfully used for log drives for two decades in the
  


11   1850s and 1860s, right?
  


12       A.    In part, yes.
  


13       Q.    And, also, because at one point an individual
  


14   floated 42,000 railroad ties down the Weber River,
  


15   right?
  


16       A.    That sounds right, yeah.
  


17       Q.    Do we have anything like that on the Salt
  


18   River?
  


19       A.    Anything like 42,000 railroad ties being
  


20   floated?
  


21       Q.    Or two decades of successful log floats.
  


22       A.    Neither of those, that we know of.
  


23       Q.    In fact, if that case stands for anything, it
  


24   just stands for the fact that successful, repeated use
  


25   of a river for log drives or transportation of lumber
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 1   can render a river navigable in fact; is that a fair
  


 2   statement?
  


 3       A.    Apparently so.
  


 4       Q.    Apparently so or it is?
  


 5       A.    Well, it was found to be navigable, and that
  


 6   was part of the evidence.
  


 7       Q.    In fact, the Court relied exclusively on the
  


 8   evidence of historical use in arriving at the
  


 9   conclusion that the Weber River was navigable in fact,
  


10   didn't it?
  


11       A.    I'm not -- I don't recall that that was
  


12   exclusively what they relied on, but it was a major
  


13   part of the case, from what I learned from Dr. --
  


14       Q.    Dant?
  


15       A.    -- Dant.
  


16       Q.    You also noted at one point, when being
  


17   examined by Mr. Slade, that they were able to make this
  


18   decision without reference to any of the Utah cases.
  


19   Do you remember saying that?
  


20       A.    Yes.
  


21       Q.    And they probably did not use the Utah cases
  


22   because the dispositive issue in the case was that
  


23   there was proof of use of the river for commerce,
  


24   right?
  


25       A.    I don't know that.
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 1       Q.    Well, doesn't the Utah case say that you use
  


 2   the susceptibility test where the conditions of
  


 3   exploration and settlement, you know, explain why the
  


 4   river wasn't navigated?
  


 5       A.    Again, what I learned from the case had to do
  


 6   with log floating, the fact that it was found
  


 7   nonnavigable [sic], and they mentioned to me or
  


 8   Dr. Dant mentioned to me that the Utah case did not
  


 9   come up, and we didn't explore why.
  


10       Q.    It might have also been, too, because there
  


11   were people in the area of the river, right?
  


12       A.    There were certainly people that were cutting
  


13   logs and people that were collecting them at the
  


14   bottom, and it's not a densely populated area at the
  


15   upper end.
  


16       Q.    Let's talk about a couple of these historic
  


17   accounts.  This is your Slide 36, "Hauling Freight to
  


18   Roosevelt."  And I think when you were talking about
  


19   this, there's a line in here that basically refers to
  


20   at the time of the heavy rains and floods, they talked
  


21   about hauling freight up the river.  So is this a flood
  


22   account?
  


23       A.    No.
  


24       Q.    Why did you clip the top line of this
  


25   newspaper article?
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 1       A.    I have no idea.  There's -- I think I had the
  


 2   paragraph that I wanted in there and I was just trying
  


 3   to fit it in the space.  The entire article, I know,
  


 4   has been submitted into the record, so...
  


 5       Q.    Let's look.  I'm showing you the actual
  


 6   complete article.  The first line of this article says
  


 7   "The recent rains have put the Salt River in a raging
  


 8   torrent class, although at this time the water is
  


 9   receding."
  


10             Does that sound like the ordinary and natural
  


11   condition of the Salt River?
  


12       A.    The water receding?  I think the reference in
  


13   the first sentence to have put the Salt River in a
  


14   raging torrent class does refer to when it was in a
  


15   flood condition, and at this time the water is receding
  


16   would be not a flood condition.
  


17       Q.    Okay.  I didn't ask you whether it was in a
  


18   flood condition.  I said, based on this first line, is
  


19   that a reflection of the Salt River in its ordinary and
  


20   natural condition?
  


21       A.    And by the first line, do you mean the first
  


22   part of that sentence, or do you mean the entire
  


23   sentence?
  


24       Q.    The whole thing.  Is this a description of
  


25   the Salt River in its ordinary and natural condition?
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 1       A.    At the point where the water is receding,
  


 2   yes.
  


 3             And I substantive -- provided other
  


 4   information there in terms of the flow records that
  


 5   demonstrate that, and I talked about that in some
  


 6   detail this week.
  


 7       Q.    When you review these newspaper articles and
  


 8   you look at the facts, why do you tend to make
  


 9   inferences from all of the facts in favor of
  


10   navigability?
  


11       A.    Oh, I don't believe I do that at all.
  


12       Q.    Let's talk about Thorpe and Crawford.
  


13             When you were testifying about this, you
  


14   pointed out that Mr. Gookin said that they were barely
  


15   alive, and you read the portion of the newspaper
  


16   article that said they were, quote, pleased with their
  


17   adventure.
  


18             Do you remember where he said that?
  


19       A.    Well, I could pull out the account, if you
  


20   would like to reread it.
  


21       Q.    No, I am asking do you remember where
  


22   Mr. Gookin said that?
  


23       A.    Where that they said that they were
  


24   well-pleased with their adventure?
  


25       Q.    No, where they came out barely alive.
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 1       A.    In his report or his testimony.
  


 2       Q.    Okay.  Well, let's look at what he said in
  


 3   his testimony.  In his testimony -- and this is
  


 4   Mr. Gookin's Slide 44, and the reference is C034. --
  


 5   Mr. Gookin said, if I go down to the last sentence,
  


 6   "The men were pleased with their adventure but had no
  


 7   intention of attempting to repeat it or to go into
  


 8   competition with the stage company."
  


 9             And he said the same thing when he was
  


10   testifying.  Do you remember that?
  


11       A.    Yes.
  


12       Q.    Now, when he put that they were barely alive
  


13   in his report, it was because he could not find the
  


14   source that you had relied upon, and said the only
  


15   source that he could find close to that at that time
  


16   was from the Bisbee Daily Review, where it said the men
  


17   were barely alive, right?
  


18       A.    Well, let's look at it in the transcript, if
  


19   you like.
  


20       Q.    Do you have a place in the transcript?
  


21       A.    We can search for it, if you would like.
  


22       Q.    Well, you're the one that testified to that.
  


23   I mean, I guess my question is this:  If Mr. Gookin
  


24   quoted this during his testimony and it's consistent
  


25   with what you said about what happened, right, and if
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 1   in his report he said that he couldn't find your
  


 2   source, but the only source close said that the men in
  


 3   the trip were barely alive and he cited that, why do
  


 4   you only point out the fact that his description of
  


 5   this trip was that the men came out barely alive?
  


 6       A.    Well, this is a rebuttal that I was giving,
  


 7   so I'm pointing out things that were contrary to.  If I
  


 8   were to point out things that we agree on, it would be
  


 9   a much longer session.
  


10       Q.    Do you think -- do you think to the extent
  


11   that Mr. -- and I should say, do you know how the
  


12   actual Thorpe and Crawford newspaper article made it
  


13   into evidence in this proceeding?
  


14       A.    It was submitted by the Attorney General's
  


15   Office, I would assume.
  


16       Q.    No.  I put it there, after we did the
  


17   research and after these accounts.
  


18       A.    Well, that meant how it got into the record,
  


19   but that's now how I got ahold of it, so...
  


20       Q.    So instead of pointing out that Mr. Gookin
  


21   testified consistently with what ANSAC's decision was
  


22   the first time around and he read the well-pleased
  


23   language, you still chose to use that language to
  


24   contrast the fact that he said the men came out barely
  


25   alive, based upon your misreading of his report?
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 1       A.    Well, I don't think I misread the report at
  


 2   all.
  


 3       Q.    Okay.
  


 4       A.    And I don't think it's a fair
  


 5   characterization to quote a newspaper that said that
  


 6   they were barely alive when the people themselves said
  


 7   that they were well-pleased with their adventure.
  


 8   Those seem incongruous to me.
  


 9       Q.    And that's what Mr. Gookin said on
  


10   November 19th.  I've got his testimony up, if you want
  


11   to look at it; but the very last line, "The men were
  


12   pleased with their adventure but had no intention of
  


13   attempting to repeat it or to go into competition with
  


14   the stage company."
  


15             No mention in his testimony of the men coming
  


16   out barely alive, right?
  


17       A.    If you would like, I can go through his
  


18   report and look for the barely alive statement.  I
  


19   thought I heard you just say that he had said that,
  


20   actually.
  


21       Q.    Well, he said that with reference to an
  


22   account from the Bisbee paper, which was the closest
  


23   one he could find in date to this trip, because the
  


24   article hadn't been disclosed at that point.  But you
  


25   didn't mention that either, did you?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 23      05/19/2016 4992


  


 1       A.    Well, if Mr. Gookin is willing to say that
  


 2   the men -- that the best characterization of them is
  


 3   not that they were barely alive, then I guess then we
  


 4   agree, and I would then cede to his concession.
  


 5       Q.    I guess my question is, though, you have all
  


 6   of these things.  I mean, you have his report.  You
  


 7   have his testimony.  You have his slides.  Why do you
  


 8   pick that one thing, instead of all of them?
  


 9       A.    All of what?
  


10       Q.    All of what he said and what he put in the
  


11   record.
  


12       A.    Because it's a rebuttal.  I answered this
  


13   question.  It's because it's a rebuttal, and we're
  


14   talking about things that we disagree on.
  


15       Q.    All right, let's talk about this new account
  


16   of trappers.  And this was an account of -- a newspaper
  


17   account of -- well, here, let's just put the account
  


18   up, and it's C053-383.
  


19             So this is a newspaper account of the author,
  


20   who met a couple of brothers, who relayed this
  


21   information to the author, right?
  


22       A.    Say that again?
  


23       Q.    This is a newspaper account of an author, who
  


24   met two brothers, who related information to the
  


25   author?
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 1       A.    Yes.
  


 2             Wait.
  


 3       Q.    It's not a trick question.  It says "A few
  


 4   weeks ago riding some six miles from town up the river
  


 5   I met a couple of brothers who were building a boat
  


 6   which was almost completed and in which they intended
  


 7   to navigate for several miles the Salt and Gila
  


 8   rivers," right?
  


 9       A.    That's correct, yeah.
  


10             I think I misheard what you were asking, and
  


11   I was making sure that I was hearing it correct.  I
  


12   realize you're not trying to trick me, much.
  


13       Q.    Now, this article falls within the category
  


14   of, for lack of a better way to put it, a statement of
  


15   intended boating, right?
  


16       A.    Well, it's a little more than that, but yeah.
  


17       Q.    What part of this is a little more than that?
  


18       A.    Well, they describe they were able to drift
  


19   in their canoe for whole days and never see a sign of
  


20   human habitation, which, to me, I interpreted it to say
  


21   that this is something they had done.
  


22       Q.    It doesn't say where, though, in that last
  


23   sentence, right?
  


24       A.    Well, the article is about on the Salt and
  


25   Gila.
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 1       Q.    And how did they do this if they were just
  


 2   now building a boat?
  


 3       A.    They had done it previously.
  


 4       Q.    Okay.  So you infer from that last sentence
  


 5   that they had previously navigated Segments 1 through 6
  


 6   of the Salt River?
  


 7       A.    No.
  


 8       Q.    You infer that they had what?
  


 9       A.    Navigated a portion of the Segment 6.
  


10       Q.    And so you referred to this, even though the
  


11   article only says they were building a boat, as a
  


12   successful navigation of the Salt River?
  


13       A.    Yes.
  


14       Q.    And you also made a statement, too, in your
  


15   direct -- and why, for all of these statements of
  


16   intended boating, do you infer that the individuals
  


17   were successful as opposed to unsuccessful?
  


18       A.    This is kind of a rehash of our
  


19   cross-examination after my re -- well, my direct
  


20   testimony.  And that's not what I did.
  


21             If you could point me at a specific account,
  


22   where it's an intended launch, where I call it a
  


23   success, that would be helpful.
  


24       Q.    Well, I think this is one of them.
  


25       A.    No, I think there's evidence in here that
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 1   they had actually been in a boat.  They had described
  


 2   it in their canoe they were able to drift for whole
  


 3   days, and that's the kind of information you would have
  


 4   if you had done it.
  


 5       Q.    And you infer from that that it's on the Salt
  


 6   River, right?
  


 7       A.    That's what the article is about, yes.
  


 8       Q.    And you infer from that that it was
  


 9   successful?
  


10       A.    Drifting for whole days and not seeing a sign
  


11   of human habitation, I see no evidence in that
  


12   statement that they had any kind of problems.  And the
  


13   fact that they were getting up to do it again would
  


14   probably indicate -- definitely indicate to me that
  


15   there was nothing so heinous that they wouldn't want to
  


16   try again.
  


17       Q.    Would it be more likely, if somebody made the
  


18   statement that they drifted for whole days in a canoe
  


19   and never saw a sign of human habitation, that that
  


20   would take place in Arizona on the Salt River or in
  


21   Alaska for a period of six years?
  


22       A.    Certainly you could do that in Alaska, and I
  


23   considered that; but the context of the article is
  


24   about what can happen on the Salt and Gila Rivers and
  


25   what they've done and what the prices are for beaver.
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 1   So I take it to be information about Arizona.
  


 2       Q.    Okay, and you made the inferences favorable
  


 3   to your position of navigability, right?
  


 4       A.    I think it's a pretty clear inference, in my
  


 5   opinion, yeah.
  


 6       Q.    So the next new account is the Globe Power
  


 7   Company, and, again -- and this is C053-384.  And,
  


 8   again, this is a statement indicating that a boat was
  


 9   being built, right?
  


10       A.    Yes.
  


11       Q.    And that a boat that the company had been
  


12   using had been carried away?
  


13       A.    Yes.
  


14       Q.    And, again, you called this a successful
  


15   navigation of the Salt River, right?
  


16       A.    I do.
  


17       Q.    You don't even know where they had been using
  


18   the boat or how they had been using it, do you?
  


19       A.    It says that the area that they were
  


20   surveying, in the second paragraph, runs from the mouth
  


21   of Cherry Creek to Redmond Flat.
  


22       Q.    Could they have been using the boat to cross
  


23   the river?
  


24       A.    Possibly.
  


25       Q.    But you didn't make that inference, did you?
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 1       A.    I would say that in addition to doing their
  


 2   surveying.
  


 3       Q.    Just so I have it right on these two new
  


 4   accounts, the trappers and Globe Power, even though
  


 5   there's no specific details of any actual trip or use
  


 6   of these boats on the Salt River, you call them both
  


 7   successes, right?
  


 8       A.    They had been using the boat.  They intended
  


 9   to get a new one to continue their work.  That implies
  


10   success to me.  If they had been out there and the boat
  


11   had been swept away and the whole boating idea was just
  


12   a miserable failure, I can't imagine them paying for a
  


13   new one.
  


14       Q.    Let's talk a little bit about your summary.
  


15   So Logan went from -- you have him as being successful
  


16   going through Segments 1 through 6, right?
  


17       A.    Yes.
  


18       Q.    That's Number 1.  And these are your
  


19   Slides 45 to 48 from the most current exhibit.
  


20       A.    43, maybe?
  


21       Q.    Oh, sorry.  Slides 43 to 46.
  


22             And so in terms of Segment 6, if we use
  


23   Mr. Gookin's distinction of 6a and 6b, he only boated
  


24   through 6a, right?
  


25       A.    I think he said he came down to Tempe.  Let
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 1   me just take a quick look here.
  


 2             It said Hayden's Ferry.  So if it was into
  


 3   6b, wherever Mr. Gookin decided to draw that line, it
  


 4   was not very far into it.  So I think 6a would be a
  


 5   fairer way to say it.
  


 6       Q.    And then 5 tons of wheat, that took place in
  


 7   6a or 6b?
  


 8       A.    Sounds like 6b.
  


 9             If you could clarify where, exactly, his -- I
  


10   think he said it was Tempe Butte, and that's not an
  


11   exact dividing line.  If you want to tell me it's like
  


12   Mill Avenue or the railroad or --
  


13       Q.    Let's say Mill Avenue Bridge.
  


14       A.    Okay.  So for me, it sounds like he was going
  


15   downstream of that, and that would be 6b.
  


16       Q.    Hamilton is only 6, from somewhere in the
  


17   Phoenix area going down toward Yuma, right?  That's
  


18   account Number 4.
  


19       A.    Yeah.  So that would be in 6b.
  


20       Q.    And how much of 6b is that in?
  


21             We don't know, do we?
  


22       A.    It's about the lower 15 miles, yeah.
  


23       Q.    Well, we don't really know, do we?
  


24       A.    We know where Phoenix is, or was.
  


25       Q.    Okay.  At that time, in 1879, did Phoenix --
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 1   was Phoenix on the river?
  


 2       A.    It was pretty close.  The river was on the
  


 3   Capitol in 1905, so...
  


 4       Q.    And, again, you made no effort on these
  


 5   historical accounts to ascertain the percentage of the
  


 6   segment boated, right?
  


 7       A.    No.
  


 8       Q.    You made no effort on any of these accounts
  


 9   to ascertain the number of portages that may be
  


10   required or were required during the trip on that
  


11   segment, did you?
  


12       A.    Let me go back to the percentages thing.  So,
  


13   no, I did not compute an exact percent of the reach;
  


14   but I did ascertain, you know, starting points and
  


15   ending points as they're reported in the information
  


16   that we have in front of us.
  


17             In terms of portages, I did make note of
  


18   portages where they were described by the boaters
  


19   themselves.  So, yeah, that was in my testimony.
  


20       Q.    You made no effort to numerically tabulate
  


21   for this summary the number of portages in those
  


22   accounts, did you?
  


23       A.    Not in the summary, no; but in my
  


24   descriptions of them, yes.
  


25       Q.    Do you agree with me that navigation of a
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 1   river must be for a meaningful distance?
  


 2       A.    Yes.
  


 3       Q.    I mean, if the river is 100 miles -- or the
  


 4   segment is 100 miles long, 1 mile of that river, not
  


 5   really a meaningful distance, is it?
  


 6       A.    No, I would disagree.
  


 7       Q.    Why?
  


 8       A.    If the mile that was navigated looks exactly
  


 9   the same as the other 99, I think that would be strong
  


10   information that should be considered.
  


11       Q.    Now, for purposes of this summary, when you
  


12   say, "We had 28 accounts.  Now we have 31," that's
  


13   because you added the Logan account, the trappers, and
  


14   Globe Power, right?
  


15       A.    That's correct.
  


16       Q.    So you added one account that at least was
  


17   self-described as during a flood and two accounts where
  


18   the only specific facts with regard to the Salt River
  


19   were that a boat was being built, right?
  


20       A.    I think I've stated what I think about those
  


21   reports.  I wouldn't characterize them the way that you
  


22   did.  I did add three reports, and I did call them a
  


23   success.
  


24       Q.    And you're also counting J.K. Day five times
  


25   on this chart, right?
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 1       A.    That's right.
  


 2       Q.    Wasn't Day a lion hunter?
  


 3       A.    At one point in his career, I believe he did
  


 4   bag some lions.  And I think the article maybe even
  


 5   said something about lion pelts.  Perhaps that was
  


 6   another one.
  


 7       Q.    So if we go down to -- I'm looking at
  


 8   Slide 45, Number 19, Robinson.  Why did you add the
  


 9   four additional Day accounts as successful, but you
  


10   didn't add the two additional accounts in Robinson,
  


11   which said that the expeditions ended in death and
  


12   destruction?
  


13       A.    Which additional accounts from Robinson were
  


14   those?
  


15       Q.    The two additional accounts mentioned in the
  


16   article.
  


17       A.    You need to refresh my memory there.  That
  


18   doesn't ring a bell for me.  I know that somebody died
  


19   when they got to Mexico, but it had nothing to do with
  


20   boating.  I think they were killed by natives.
  


21       Q.    Okay.  Boating success, just to clarify, your
  


22   definition of success is that the boat, boater, and
  


23   cargo arrive at the destination, right?
  


24       A.    I think that's -- well, as I mentioned,
  


25   that's not just my standard; but I think if you talk to
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 1   boaters, that's what they will tell you, and I'm one.
  


 2       Q.    That standard does not take into account the
  


 3   amount of time it takes, right?
  


 4       A.    I don't include anything there about time
  


 5   explicitly in what was stated there, but I can see an
  


 6   issue of time potentially affecting whether somebody
  


 7   would call it a success or not.
  


 8       Q.    And this standard does not consider the
  


 9   element of cost either, right?
  


10       A.    No, this standard really just applies to the
  


11   historical accounts, as to whether the account was a
  


12   success or not, as a boating trip.
  


13       Q.    And your purpose in articulating this
  


14   standard is that this is a standard that you are
  


15   applying to the historical accounts to determine
  


16   whether the Salt was navigable in fact; is that a fair
  


17   statement?
  


18       A.    It's part of the process to get to that
  


19   point, yes.
  


20       Q.    And this doesn't relate to the susceptibility
  


21   element, right?
  


22       A.    It does, yes.
  


23       Q.    How?
  


24       A.    Because of the fact that there were instances
  


25   are a clue that help us with the susceptibility.  If
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 1   all of the instances of people attempting to boat the
  


 2   river ended in failure or a river in failure, I think
  


 3   that would inform on the susceptibility analysis.
  


 4       Q.    This is your Slide 50, and you have it
  


 5   labeled as "Historical Accounts:  Quote, Other Guys'
  


 6   Definition of Failure"?
  


 7       A.    That's right.
  


 8       Q.    And then you mention a couple of examples
  


 9   from Mr. Gookin and one from Dr. Littlefield.  So
  


10   you're saying that these factors are not determinative
  


11   of failure, right?
  


12       A.    Yes, that's correct.
  


13       Q.    The last bullet says "No Adjustment for
  


14   Depleted River Flow Conditions."
  


15             What does that mean?
  


16       A.    That I didn't hear anything in the testimony
  


17   from other experts as they were describing these
  


18   historical accounts to say, well, these were on
  


19   depleted conditions or as opposed to nondepleted
  


20   conditions and how that would have impacted the
  


21   experience that the boaters described.
  


22       Q.    What does that matter for a historical
  


23   account?
  


24             Are you suggesting that we should change
  


25   history, and if there are depleted conditions, put more
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 1   water in the river and make these accounts better?
  


 2       A.    No.  I'm not arguing whether you should
  


 3   change history at all.  We should use history for what
  


 4   it is, but we should also interpret history in light of
  


 5   the facts.
  


 6             So the fact that somebody came down the river
  


 7   in a depleted condition and was still able to make the
  


 8   trip suggests that in a nondepleted condition they
  


 9   would have an easier time of it.
  


10       Q.    And, again, that has absolutely no bearing on
  


11   what actually happened, does it?
  


12             What happened is what happened.
  


13       A.    It doesn't change the facts of the case, but
  


14   it does yield information about how to interpret the
  


15   facts of the case.
  


16       Q.    You said during your direct testimony that
  


17   there are some who say, quote, if you bump a rock, it
  


18   falls apart, as to wooden boats.  Who said that?
  


19       A.    As I sit here today, I don't recall anyone
  


20   specifically saying that.  That may have been -- it may
  


21   have been an exaggeration.  I need to go look.
  


22       Q.    Well --
  


23       A.    I was trying to convey an impression that was
  


24   given that historic boats, wooden boats, were extremely
  


25   fragile; that the idea that you bumped a rock was the
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 1   end of your boat.  And that's just not the case.
  


 2                  CHAIRMAN NOBLE:  Mr. Murphy,
  


 3   approximately how much time do you think you might have
  


 4   left?
  


 5                  MR. MURPHY:  I think maybe about
  


 6   40 minutes.
  


 7                  CHAIRMAN NOBLE:  Let's eat lunch.
  


 8                  MR. MURPHY:  Okay.
  


 9                  CHAIRMAN NOBLE:  Let's try for an hour.
  


10   I don't know that it will make a bit of difference on
  


11   whether we come back tomorrow, but let's try for an
  


12   hour.
  


13                  (A lunch recess was taken from
  


14   12:01 p.m. to 1:02 p.m.)
  


15                  CHAIRMAN NOBLE:  Mr. Murphy, are you
  


16   ready?
  


17                  MR. MURPHY:  I am, Mr. Chairman.
  


18                  CHAIRMAN NOBLE:  Mr. Fuller?
  


19                  THE WITNESS:  I am.
  


20                  CHAIRMAN NOBLE:  Jody?
  


21                  THE COURT REPORTER:  Yes, sir.
  


22                  CHAIRMAN NOBLE:  Let's proceed.
  


23   BY MR. MURPHY:
  


24       Q.    I think our last discussion, Mr. Fuller, was
  


25   about the bullet you had, "No Adjustment for Depleted
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 1   River Flow Conditions," and I think that that appears
  


 2   in your Slide Number 50 just for purposes of the
  


 3   susceptibility analysis; is that a fair
  


 4   characterization?
  


 5             I mean, you're not suggesting that we rewrite
  


 6   history?
  


 7       A.    I am not suggesting -- no, I am not
  


 8   suggesting we rewrite history.
  


 9       Q.    If we're not rewriting history, then the
  


10   relevance of that statement would be then for
  


11   susceptibility purposes?
  


12       A.    As I mentioned before we broke for lunch,
  


13   that it's also important to interpret the historical
  


14   record in the context of the human changes that have
  


15   been imposed on the river.
  


16       Q.    Okay.  Your Slide Number 66, basically, you
  


17   made the point that the U.S. Forest Service advocates
  


18   against navigability, correct?
  


19       A.    Yes.
  


20       Q.    Has the Forest Service participated in this
  


21   case in this latest go-around of hearings?
  


22       A.    No, not that I'm aware of.
  


23       Q.    And so they're not in the room today actively
  


24   advocating against the navigability of the river?
  


25       A.    They are not in -- as far as I know, they're


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 23      05/19/2016 5007


  


 1   not in the room today.  I don't know everyone in the
  


 2   room and who they represent, but...
  


 3       Q.    Now, your Slide Number 67 as part of your
  


 4   rebuttal, you said boat crashes does not equal a river
  


 5   being nonnavigable, right?
  


 6       A.    Correct.
  


 7       Q.    At a certain point, if you have a limited
  


 8   number of accounts of navigability, you certainly would
  


 9   have to assess the number of successes against the
  


10   number of failures, though, wouldn't you?
  


11       A.    Yes.
  


12       Q.    I mean that's the reason for your putting
  


13   success as a category in your historical summary chart,
  


14   right?
  


15       A.    Yes, one of the reasons.
  


16       Q.    And so to a certain extent, you do have to
  


17   consider incidents which occur, such as crashes, in
  


18   determining whether a river is navigable or not, right?
  


19       A.    That's a fair statement, yes.
  


20       Q.    All right.  So your Slide 67 -- I think it's
  


21   68.  Sorry.  And this is your rebuttal to Mr. Gookin.
  


22   You say Stantech is not Fuller, and this is a reference
  


23   to the report on the minor watercourses that was done
  


24   in 1998, right?
  


25       A.    That's correct.
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 1       Q.    And when you put the report was for ANSAC,
  


 2   not Arizona State Land Department, why did you put that
  


 3   there?
  


 4       A.    It was not my -- it was not prepared for --
  


 5   there's just differences between what I've done where
  


 6   I've been in charge of the product, and my client has
  


 7   always been the Land Department in these cases.  And
  


 8   that was not the case for this particular report.
  


 9       Q.    Do you know, if you go to the ANSAC website
  


10   and download this report, and it's Lower Salt
  


11   Exhibit 11, that the download PDF has your name on it?
  


12       A.    I'm not aware of that.
  


13       Q.    You do know that your name is on the front
  


14   page of the report, right?
  


15       A.    Yes, I do.
  


16       Q.    I mean if we go, and this is the front page
  


17   of Exhibit 11, I mean, it says "Stantech Consulting in
  


18   Association with JE Fuller Hydrology & Geomorphology,
  


19   Inc."  That's you, right?
  


20       A.    That's my company or the company I owned at
  


21   the time.
  


22       Q.    And this report identifies you personally as
  


23   a member of the team that produced it, right?
  


24       A.    Yes, I was.
  


25       Q.    Now, are the chapters in this report


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 23      05/19/2016 5009


  


 1   delineated by specific author or not?
  


 2       A.    I don't recall.  I know for a fact that the
  


 3   chapter that -- or the text that's cited repeatedly by
  


 4   Mr. Gookin is not my work.
  


 5       Q.    Do you know whose work it is?
  


 6       A.    I believe it was Barbara Tellman, and that
  


 7   would be she was at the Water Resources Research Center
  


 8   at that time.
  


 9       Q.    And is she a well-respected historian?
  


10       A.    I don't know.
  


11       Q.    Did you ever request to have your name
  


12   removed from the report?
  


13       A.    No.
  


14       Q.    I mean, did I hear you wrong or did you
  


15   express some sort of dismay about your name being on
  


16   the cover of this report when you testified?
  


17       A.    You did not hear that from me.
  


18       Q.    In fact, you -- this report appears on your
  


19   resumé, right?
  


20       A.    It probably does.
  


21       Q.    C018, Number 162, this is your resumé,
  


22   Page 11.  You have "Navigability Study for Small and
  


23   Minor Watercourses, State of Arizona" listed under the
  


24   Geomorphology section; does that sound right?
  


25       A.    I see that right there, yes.
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 1       Q.    And you also have it listed a second time
  


 2   under the Navigability section in your resumé, right?
  


 3       A.    Yes.
  


 4       Q.    And in your work here, you considered all of
  


 5   these elements that you've testified about to be parts
  


 6   of navigability, right?
  


 7       A.    All of which elements?
  


 8       Q.    All of the elements in your report; the
  


 9   history, the geomorphology, the hydrology.  I mean, all
  


10   of that goes into the navigability determination,
  


11   right?
  


12       A.    That's true.  All of those things are
  


13   elements of a navigability decision, yes.
  


14       Q.    How many times do you think you've handed out
  


15   this resumé or distributed it listing those studies as
  


16   part of your projects?
  


17       A.    I don't know.
  


18       Q.    I mean, your resumé doesn't break down that
  


19   study by whatever specific chapter you authored, does
  


20   it?
  


21       A.    You're looking at it right there, so no.
  


22       Q.    Slide 69.  I don't remember you talking about
  


23   this on direct, but you state in Slide 69 that draw in
  


24   a boat is a function of load carried, displacement, the
  


25   design of the boat, the length, width, section, depth,
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 1   and placement of the load within the boat, right?
  


 2       A.    Yes.
  


 3       Q.    You agree with me those are pretty specific
  


 4   factors?
  


 5       A.    Yes.
  


 6       Q.    So if we go to C053-397, Table 4, which is
  


 7   from one of your written reports submitted this
  


 8   go-around, you've actually computed the draw for the
  


 9   boats in every one of these historical accounts,
  


10   haven't you?
  


11       A.    I would not say computed.  I would say
  


12   estimated.
  


13       Q.    Oh, okay.  Do you have any, like, raw
  


14   computations or data for this?
  


15       A.    No.
  


16       Q.    All right.  Modern Boating, Slide Number 72.
  


17             Oh, you also said, too, I mean if we go back
  


18   to Table 4 on draw, some of these boats were identified
  


19   in the news accounts as skiffs, right?
  


20       A.    Yes.
  


21       Q.    And you said on your examination by Mr. Slade
  


22   that a skiff is almost a generic name for a boat,
  


23   right?
  


24       A.    I think what I said was that some people
  


25   tend -- can use it that way, yes.
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 1       Q.    I think what you said was, skiff is just a
  


 2   word for a boat.  It can be used to describe a variety
  


 3   of boats.  Is that a fair statement?
  


 4       A.    What I recall saying was that there's a
  


 5   specific meaning of skiff.  I think Dr. Newell
  


 6   testified about that.  But what -- the intent of what I
  


 7   was trying to get across is that many folks use the
  


 8   word skiff to discuss a number of different kinds of
  


 9   smaller boats.
  


10       Q.    Now, if we go to just the first account --
  


11   and I'm not going to go through all these. -- the Logan
  


12   account, which we read earlier, he didn't say what kind
  


13   of boat he took on his trip, but you just assume that
  


14   it was a rowboat, right?
  


15       A.    Given the description of it, yes, that's what
  


16   I did.  I suppose it's possible that they were poling
  


17   it.  It's possible that they used a one-bladed paddle.
  


18   But, typically, downriver boats like this are rowed.
  


19       Q.    If I'm looking, I only see canoe in two of
  


20   these accounts, Spaulding and Ensign and Scott, right?
  


21       A.    That's correct.
  


22       Q.    Modern Boating, Slide 72, you have a slide
  


23   that talks about what we can learn from modern boating;
  


24   what the river looks like, depths and widths, boating
  


25   conditions, right?
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 1       A.    That's right.
  


 2       Q.    And those would be modern or current
  


 3   conditions, right?
  


 4       A.    Yes.
  


 5       Q.    And on Slide 97 you talked about the biggest
  


 6   difference between experts, and you emphasize
  


 7   on-the-river experience.  You also talked about ranges
  


 8   of discipline considered and reliance on computer
  


 9   models.  Right?
  


10       A.    Yes.
  


11       Q.    How much on-the-river experience do you have
  


12   in Segment 6b?
  


13       A.    I have canoed portions of Segment 6b three
  


14   times.
  


15       Q.    From where to where?
  


16       A.    I was in the vicinity of one of the Phoenix
  


17   bridges.  We were installing scour gages and used a
  


18   canoe to travel a small portion, the effluent-dominated
  


19   area.  And then down near the confluence we took a
  


20   canoe trip below 91st Avenue.
  


21       Q.    And, again, that's also in effluent, right?
  


22       A.    Yes.
  


23       Q.    So in terms of --
  


24       A.    Oh, and, I'm sorry, you said 6b, not 6a,
  


25   right?
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 1       Q.    I said 6b.
  


 2       A.    Got it.
  


 3       Q.    So your boating experiences then on
  


 4   Segment 6b were not on the natural and ordinary
  


 5   condition --
  


 6       A.    Oh, no.
  


 7       Q.    -- of Segment 6b?
  


 8       A.    That's correct.
  


 9       Q.    So in terms of your on-the-river experience,
  


10   you're primarily talking about segments upstream of 6b,
  


11   right?
  


12       A.    Well, I wouldn't guess -- from what I've
  


13   heard, I don't know that anybody else had any
  


14   on-the-river experience in 6b, so I still say that that
  


15   applies to me, that I have more.
  


16       Q.    What specific experience or experiences have
  


17   you had in 6b that provide any information or basis for
  


18   the opinions you've expressed here?
  


19       A.    Well, I've seen the condition of the river
  


20   today, and I can definitively tell you that it does not
  


21   look like the descriptions of the past.  I've checked
  


22   that myself in the field from the seat of a boat.
  


23       Q.    So then your biggest takeaway from your
  


24   experiences on 6b is we can't use those experiences to
  


25   determine what the river looked like?
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 1       A.    What my biggest takeaway was, what I just
  


 2   described.
  


 3       Q.    Did you use the phrase, did you say we've
  


 4   ground-truthed them yesterday?
  


 5       A.    Ground-truthed them.
  


 6       Q.    As to the segments?  You were talking about
  


 7   the field experience.
  


 8       A.    Ground-truthed would be -- I don't recall
  


 9   saying it, but that's something I do say, so I could
  


10   have.
  


11       Q.    I think that's what I heard.
  


12       A.    Yeah, could well have been.
  


13       Q.    Now, you didn't ground-truth anybody for
  


14   Segment 6b, did you?
  


15       A.    Well, I have been to Segment 6b, but the
  


16   conditions of the ordinary and natural condition were
  


17   not ground-truthed by being in the field.  They were
  


18   verified, would probably be a better word, by using a
  


19   variety of sources.
  


20       Q.    Slide 104.  You talked about susceptibility
  


21   by rating curve, and what this slide seems to suggest,
  


22   and I want to make sure that I've got this right, is
  


23   that based on your rating curves, the Segments 2
  


24   through 6 would support year-round use of canoes on the
  


25   river in its ordinary and natural condition?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 23      05/19/2016 5016


  


 1       A.    That's correct.
  


 2       Q.    Now, we just looked at your draw table in
  


 3   some other accounts, and, I mean, we've got like two
  


 4   historical accounts over 50 years where canoes were
  


 5   used.
  


 6             Would it be fair to say that the frequency of
  


 7   reported historical use is not consistent with your
  


 8   hydrology?
  


 9       A.    No.
  


10       Q.    Why?
  


11       A.    Well, there's lots of reasons to explain why
  


12   we don't have historical accounts in that segment.  One
  


13   could be historically people weren't out there very
  


14   frequently, and the reason for that --
  


15       Q.    I probably didn't make my question clear
  


16   enough.
  


17       A.    Okay.
  


18       Q.    I'm just asking would it be fair to say that
  


19   the frequency of reported historic use -- I'm not
  


20   asking for explanations, but just the frequency of
  


21   reported historical use is not consistent with your
  


22   hydrology?
  


23       A.    No, I don't find them to be inconsistent at
  


24   all.
  


25       Q.    And just so I understand this and the
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 1   Commission understands it, you know, your assessment on
  


 2   the rating curves is that the Salt River was available
  


 3   for use by canoes year-round in Segments 2 through 6,
  


 4   and we have only two accounts of canoe use over a
  


 5   period of 50 years; does that sound right?
  


 6       A.    In the historical period, yes, we have
  


 7   recorded accounts that we have found in the record thus
  


 8   far, there's about two in 50 years, that sounds about
  


 9   right, of canoes.
  


10       Q.    Let's talk about beaver dams.  Your
  


11   Slides 114 and 115, you said that Mr. Gookin says that
  


12   numerous beaver dams existed on Segment 6, and then in
  


13   Slide 115 you provided this cross section and you said,
  


14   you know, there's no dam that's going to be 1,800 feet
  


15   across the river; that you would need a huge number of
  


16   trees for a dam every 300 yards.
  


17             Didn't Mr. Gookin say, when he testified,
  


18   quote, I have never seen a beaver dam across the river
  


19   on the Salt anyplace?
  


20       A.    He may well have done that, and that would be
  


21   an accurate statement.
  


22       Q.    Didn't he also say that, quote, There was a
  


23   publication in which an ornithologist, and don't ask me
  


24   how to pronounce the name, but he found that the Salt
  


25   River had dams, in some places, every few hundred
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 1   yards?  Do you remember him saying that?
  


 2       A.    Vaguely, yes.
  


 3       Q.    Let's look at Mr. Gookin's Slide 199 from
  


 4   C034.  I mean, this is what he presented when he
  


 5   testified, right?
  


 6       A.    Yes, it looks like one of his slides, yes.
  


 7       Q.    Now, even though his slide says "in some
  


 8   places, every few hundred yards" and that beavers want
  


 9   3 feet of minimum depth in their habitat, your Slide
  


10   Number 114 says there is one every few hundred yards
  


11   and that beaver dams needed to create the 3 foot depth.
  


12             You still sticking with that?
  


13       A.    Yes.
  


14       Q.    Why do you do that?
  


15       A.    Why do I do which?
  


16       Q.    Well, why did you take what Mr. Gookin said,
  


17   with conditional language, turn it into absolute
  


18   language, and then produce a diagram like we have on
  


19   Slide 115?  I want to know why you did it.
  


20       A.    When I read his testimony and his report, I
  


21   believe he said in several places that there were
  


22   beaver dams every several hundred yards, and I believe
  


23   that I'm reporting accurately what his testimony was.
  


24       Q.    All right.  Let's talk a little about the
  


25   hydrology.  This is your Slide 85.  I want to be as


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 23      05/19/2016 5019


  


 1   clear as possible about this, which is -- and I'm going
  


 2   to have to reduce this slide size a little bit.
  


 3             So we now have additional numbers here.  Your
  


 4   Footnote or Note 4 says that the Segment 6 mean and
  


 5   median annual estimates are from Thomsen and Porcello
  


 6   USGS report, right?
  


 7       A.    Yes.
  


 8       Q.    And that's from their 1991 report?
  


 9       A.    That sounds right.
  


10       Q.    And what you did is, you took their -- like
  


11   in the case of median annual, you took their median
  


12   annual for the entire time period and you divided it
  


13   out by the number of years, right?
  


14       A.    They report a median annual value.  All I did
  


15   was change the units.
  


16       Q.    Okay.  So you did a computation to change the
  


17   units?
  


18       A.    Right.
  


19       Q.    And so you did the same thing with the mean
  


20   annual, right?
  


21       A.    Median annual, but yes.
  


22       Q.    Well, there's a mean annual column in the
  


23   first here.  You did the same thing for that number in
  


24   the first column, right?
  


25       A.    Yes, it was a unit conversion for both of
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 1   those.
  


 2       Q.    Okay.  And those are both from Thomsen and
  


 3   Porcello?
  


 4       A.    Correct.
  


 5       Q.    Where does the 522 for the 10 percent
  


 6   duration in Segment 6 come from?
  


 7       A.    As I explained yesterday, that's from the
  


 8   addition of the near Roosevelt gage and the Tonto Creek
  


 9   at near Gun Creek and the Verde River.  It's the Verde
  


10   River.  I'm sorry, I'm losing it here.  Above the dams.
  


11   Help me out.
  


12             I said it yesterday.  Sorry.
  


13             Below Tangle Creek.  There you go.
  


14       Q.    Okay.  And the daily median in the middle,
  


15   this 819, where is that number from?
  


16       A.    Again, that's the sum from those three gages.
  


17       Q.    Now, when you said median daily in this
  


18   column, does that mean that you take all those gages
  


19   for a specific day of each year, like today is
  


20   May 19th, so you take May 19th, 2016, May 19th, 2015,
  


21   May 19th --
  


22       A.    No.
  


23       Q.    Okay.  So then tell me how this is a median
  


24   daily.
  


25       A.    You take all of the data for every day of the
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 1   entire period and you look for the median.
  


 2       Q.    Okay.  And the same is true then for the
  


 3   75 percent and the 90 percent?
  


 4       A.    Similar process.  You're looking for a
  


 5   different marker, though.
  


 6       Q.    Okay.  So I'm looking at -- and this is C053
  


 7   Number 396, Page 7, and I'm looking at the bottom of
  


 8   this, and this is called "Flow Estimates Previously
  


 9   Reported to ANSAC."
  


10             So the 1,230 figure is there as a 50 percent.
  


11   The numbers going across are 287, 400, 605, 1,280 and
  


12   3,323.
  


13       A.    Yes.
  


14       Q.    Where did those numbers come from?
  


15       A.    Those were also additions from the same set
  


16   of gages of the data that was published by the USGS in
  


17   1998.
  


18       Q.    By the way, on the far right of this exhibit,
  


19   you state "Data published by USGS," and you, of course,
  


20   in your slideshow, you portray USGS as an unbiased
  


21   source.
  


22             Now, that 1,230 number is also a computation
  


23   based on data published by USGS, right?  I mean, you
  


24   didn't put the word computation in, but it is a
  


25   computation, right?
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 1       A.    Well, they're all computations.
  


 2       Q.    Okay.  So why is there a difference between
  


 3   the line for Fuller Segment 6 on this particular
  


 4   exhibit, but if I go back up, those numbers don't match
  


 5   what is on your Slide Number 85?
  


 6             They seem like if we look at the median daily
  


 7   50 percent on Slide 85, you have 819 cfs.  If I look at
  


 8   the median daily 50 percent on Exhibit -- make sure I
  


 9   get this right. -- 396, Page 7, I got 605.
  


10       A.    The primary -- well, there's two differences
  


11   there, as I explained previously.  One would be the
  


12   inclusion of additional years of data that were not
  


13   included in the 1998 publication by the USGS, and the
  


14   other difference would be the addition of the flow
  


15   depletions as computed by Mr. Burtell.
  


16       Q.    So in 7 years of additional data, we've got a
  


17   median that's jumped 200 cfs?
  


18       A.    No, you're not understanding what I'm saying.
  


19   Shall I try again?
  


20       Q.    Try again.
  


21       A.    Okay.  So the numbers that are listed there
  


22   in Table 1 on Page 7 of the hydrology exhibit, under
  


23   Segment 6 Mr. Fuller, are what I reported previously by
  


24   simply adding up the values that the USGS had published
  


25   based on their statistical stream summaries through
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 1   1996.  So there's not 7 years of additional data.
  


 2   There's 19 years, or is that 20 years, of additional
  


 3   data.
  


 4             And there's also the depletion flow estimates
  


 5   that would tend to push it in the upper direction.
  


 6             And I point out, too, that the median flow
  


 7   rate of the 50 percent that I have there on the new
  


 8   chart of 819 is pretty darn close to what your guy came
  


 9   up with.  I think he had 791 or 790, something like
  


10   that.
  


11       Q.    Okay.  So let's talk for a few moments then
  


12   about depths.
  


13             Now, and this is from C030, Slide 364 -- or
  


14   Exhibit 364, Slide 238.  You presented, for Segment 6,
  


15   a 50 percent median flow rate of 1,230 cfs, an average
  


16   depth of 5.3, velocity 2.1, top width 290.  And we know
  


17   today that's incorrect, right?
  


18       A.    I'm not sure what --
  


19       Q.    You're not sticking with this, are you?
  


20       A.    I'm not saying that the 50 percent median
  


21   daily flow is 1,230.  The median annual flow is 1,230,
  


22   and those depths would correspond for that cross
  


23   section.
  


24       Q.    Well, what was your -- I guess what was your
  


25   objective then in including this in your initial
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 1   presentation?
  


 2       A.    Trying to depict the typical flow conditions
  


 3   of Segment 6.
  


 4       Q.    So the typical flow conditions are an average
  


 5   depth of 5.3 feet?
  


 6       A.    I believe that's the one where I transposed
  


 7   the numbers, too, so...
  


 8       Q.    Oh, okay.
  


 9       A.    And I think you guys have --
  


10                  MR. SPARKS:  I'm sorry, Mr. Chairman, I
  


11   can't hear the witness now.
  


12                  THE WITNESS:  I think you guys have
  


13   asked me about that quite a number of times now.
  


14                  CHAIRMAN NOBLE:  Jon, I realize you've
  


15   been on the stand a long time and it gets hard, but
  


16   could you move the mike just a little closer?
  


17                  THE WITNESS:  I'm doing my best.
  


18                  CHAIRMAN NOBLE:  Okay.
  


19   BY MR. MURPHY:
  


20       Q.    Now we have a slide, a new slide from the
  


21   current presentation, and this is Slide 102, "Beyond
  


22   Rating Curves," and here you talk about depths based on
  


23   the information you previously provided, right?
  


24       A.    Previous in this presentation, yes.
  


25       Q.    Let me ask you about Segment 2.  I mean, you
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 1   show here that in its ordinary and natural condition
  


 2   Segment 2, entire year, 1.2 feet depth, right?
  


 3       A.    At the 10 percent flow rate.
  


 4       Q.    Yeah.  And if we go back to Slide 85 from
  


 5   your current presentation, you have a median daily for
  


 6   Segment 2 of 277, right?
  


 7       A.    Yes.
  


 8       Q.    So, and at your 10 percent duration you have
  


 9   a flow of 158 cfs for Segment 2, right?
  


10       A.    That's right.
  


11       Q.    So if I take a specific day of flow for
  


12   Segment 2, and that would be the Chrysotile gage,
  


13   right?
  


14       A.    This is based on Chrysotile data, yes.
  


15       Q.    Oh, okay.  Great.
  


16             So November 16th, you know, and this starts
  


17   at 300 cfs on the lower left, right?
  


18                  MR. SLADE:  Is this an exhibit?
  


19                  MR. MURPHY:  Not yet.  I mean, we could
  


20   get on the USGS website and do it in real-time.
  


21                  MR. SLADE:  Well, it's not an exhibit,
  


22   Mr. Fuller's never seen it, I've never seen it, and
  


23   you're asking him questions about it, so...
  


24                  MR. MURPHY:  Well, let me -- I'll work
  


25   through it.
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 1   BY MR. MURPHY:
  


 2       Q.    So if I want to find the flow for a specific
  


 3   gage site on the Salt River, I go to the USGS
  


 4   streamflow site, right?
  


 5       A.    I'm sorry.  I'm just trying to digest what
  


 6   you put in front of me here.  Would you repeat the
  


 7   question?
  


 8       Q.    Yeah.
  


 9             If I want to know the flow for a specific day
  


10   on the Salt River, I go to the USGS streamflow site,
  


11   right?
  


12       A.    Yes.
  


13       Q.    And there you can plug in a specific day,
  


14   parameters, and hit a button, and it produces something
  


15   like this, right?
  


16       A.    Yeah.
  


17       Q.    And so if I'm looking November 16 -- and
  


18   you've seen graphs like this before, haven't you?
  


19       A.    Yes, I have.
  


20       Q.    Probably a lot more -- a lot more than I
  


21   have, right?
  


22       A.    I can't speak to what you do, but I've seen a
  


23   lot of them.
  


24       Q.    Okay.  So if we go from the 16th across, you
  


25   know, we start November 16th at hour zero and we end at
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 1   hour 24.  So at about, let's say, 3:30 in the
  


 2   afternoon, like maybe about where I have the cursor
  


 3   here, what would you say the flow rate of the Salt near
  


 4   Chrysotile is?
  


 5       A.    Where you have the cursor?
  


 6       Q.    Yeah.
  


 7       A.    That would be about, let's see, 400, 500,
  


 8   600 -- 650, something like that.
  


 9       Q.    Okay.  And what would you expect the depths
  


10   to be if the flow was 650 cfs?
  


11       A.    For the existing conditions?
  


12       Q.    Yeah.
  


13       A.    You want the mean depth, the average depth,
  


14   or do you want the conditions in the ordinary and
  


15   natural condition as of the time of statehood according
  


16   to somebody else's rating curves?
  


17       Q.    Well, we know that 2 is still pretty close to
  


18   its ordinary and natural condition, right?
  


19       A.    Yes.
  


20       Q.    So what do you think the -- what do you think
  


21   the mean depth would be at 3:30?
  


22       A.    I think what I would do if I wanted to know
  


23   the mean depth today, is I would scroll down a little
  


24   bit on this page and look at the depth curve.
  


25       Q.    Okay.  Can you ballpark it based -- I mean,
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 1   you've given us prior depths based on cfs.  I mean,
  


 2   could you ballpark it?
  


 3       A.    I have boated the river, actually pretty
  


 4   recently, at 650 in Segment 2.  We put in below the
  


 5   bridge in rubber rafts.  We had six to eight people per
  


 6   raft.  We probably scraped a rock or two on the way
  


 7   down, but we never had to get out and push.  I would
  


 8   say the average depth as we went down there was
  


 9   probably between 2 and 4 feet.  But, again, it's really
  


10   hard to characterize depth over a river segment like
  


11   that.
  


12       Q.    How close is the Chrysotile gage to the
  


13   bridge that goes over U.S. 60?
  


14       A.    It's just upstream.
  


15       Q.    Like pretty close; within a quarter mile,
  


16   maybe?
  


17       A.    Yes.
  


18       Q.    So this is the screensaver I've been using
  


19   since November 17th in these hearings, and this is just
  


20   on the north side of the bridge at U.S. 60.
  


21                  MR. SLADE:  Is this an exhibit?
  


22                  MR. MURPHY:  Not yet.
  


23                  MR. SLADE:  Okay.
  


24   BY MR. MURPHY:
  


25       Q.    I mean, does that look like 2 feet of water?
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 1       A.    In some places, no.  In other places --
  


 2       Q.    Is there anyplace where it does?
  


 3       A.    Yeah.
  


 4       Q.    Can you point it out?
  


 5       A.    Sure.
  


 6             In the foreground.
  


 7       Q.    Right here?
  


 8       A.    Yeah.
  


 9       Q.    Okay.
  


10       A.    Like I say, you know, I can't tell exactly;
  


11   but based on my river experience, that's about what I
  


12   would expect right in there.  There's probably some
  


13   spots within the riffle itself.
  


14       Q.    What about along this ridge right here where
  


15   I'm moving the cursor?
  


16       A.    Well, it seems quite shallow there.  I would
  


17   say it would be less than that.
  


18       Q.    Probably less than maybe 6 inches there,
  


19   right?
  


20       A.    Well, I'm sure there are places in there
  


21   that's less than 6 inches, true.
  


22       Q.    And, again, it's -- I think as you have
  


23   previously said, the important part is, you know, what
  


24   are the conditions actually on the river, right?
  


25       A.    Yes.
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 1       Q.    And, by the way, that -- so that photograph,
  


 2   if it was taken at 3:30 p.m. on November 16th -- we
  


 3   don't know that it is or not, but if we assume that it
  


 4   is, that's like double the median daily flow, right?  I
  


 5   mean it's 650 and if the median is 277?
  


 6       A.    It's a little more than double, yeah.
  


 7       Q.    Oh, okay.
  


 8             So even with more than double, we've got at
  


 9   least one point of the river here where we may have a
  


10   depth of 6 inches?
  


11       A.    Yeah, that's a great point, because it kind
  


12   of highlights some of the weaknesses of just using a
  


13   rating curve to try to determine conditions on the
  


14   river as opposed to actual boating experience.
  


15       Q.    And there's not --
  


16       A.    We heard from a number of experts who would
  


17   suggest that 650 is plenty of water.
  


18       Q.    And there's not even a -- like what I would
  


19   call a low flow channel here; it's all pretty much
  


20   confined in one area, right?
  


21       A.    I can see how you would use those
  


22   descriptors.  A boater might look at that a little bit
  


23   differently.  That's definitely a bony stretch, and if
  


24   you had a very wide boat, you may have some tough time
  


25   getting through there, and you might get out and
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 1   push --
  


 2       Q.    Okay.
  


 3       A.    -- at that particular spot.
  


 4       Q.    Let's talk about Native American boating, and
  


 5   then I should be pretty close to done.
  


 6             So yesterday, after your slideshow, Mr. Slade
  


 7   asked you a bunch of questions about Native Americans
  


 8   and ending with the conclusion that you think it's --
  


 9   did you say it was possible or probable that the Pimas
  


10   and Maricopas used boats?
  


11       A.    I don't recall which word I used.
  


12       Q.    Why didn't you put that in your slideshow?
  


13       A.    No particular reason.
  


14       Q.    When did you develop this opinion?
  


15       A.    It's something we've talked about over a
  


16   period of time.  I don't know.  I don't know why we --
  


17   we're under no obligation to produce a slideshow at
  


18   all, so -- not everybody did that for their
  


19   presentations.  That one just didn't make it in.
  


20       Q.    So let's start with some of the materials
  


21   then that Mr. Slade used with you yesterday.  This is
  


22   from C028, Number 276, Page G-15.
  


23       A.    Would it be possible to get a copy of that
  


24   again?
  


25       Q.    Your attorney's got one.
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 1             I think there were some packets floating
  


 2   around with all of these stapled together.
  


 3       A.    Yeah, I know.  I had one this morning, but
  


 4   it's not here now.
  


 5                  CHAIRMAN NOBLE:  Someone has one.
  


 6                  THE WITNESS:  I've got one now, so thank
  


 7   you.
  


 8   BY MR. MURPHY:
  


 9       Q.    And this was an environmental assessment for
  


10   some sort of a project, right?
  


11       A.    I'm sorry, I lost track of where you're at.
  


12       Q.    I'm at C028, Number 276, Page G-15.  I've got
  


13   it up on the screen too, I mean.
  


14       A.    Yeah, just old eyes here, so...
  


15             315, 313?
  


16       Q.    Exhibit 276, Page G-15.
  


17       A.    I must have went past it.
  


18             Are you sure it's 276?  I have a 376.
  


19             Oh, it wasn't in this packet.  Sorry.
  


20                  MR. SLADE:  376.
  


21   BY MR. MURPHY:
  


22       Q.    Oh, sorry.
  


23       A.    Got it.
  


24       Q.    Okay.  The heading on this says "CAP
  


25   Allocation Draft EIS, Appendix G-Cultural Resources
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 1   Overview."
  


 2             Got it?
  


 3       A.    Yes.
  


 4       Q.    So the sentence you read from this I've got
  


 5   highlighted up on the screen.  It says "The Maricopa
  


 6   farmed, hunted, gathered wild seeds, especially
  


 7   mesquite, and fished the rivers from boats, using nets
  


 8   and traps," right?
  


 9       A.    Yes, that's what it says.
  


10       Q.    Can you tell me the one attribute that all
  


11   the other sentences in this paragraph has that this
  


12   sentence does not?
  


13       A.    Could you repeat that question?  You're,
  


14   like, asking me to look at the rest of the paragraphs?
  


15       Q.    Yeah.
  


16       A.    And what attribute the sentence means?
  


17       Q.    There's one attribute that this sentence
  


18   lacks that every other sentence, maybe with one
  


19   exception, appears to have, or a couple.
  


20             There's no citation here, is there, to this
  


21   sentence?
  


22       A.    Ah.  That would have been simpler, if you had
  


23   just said that.
  


24             I see no citation to that sentence, correct.
  


25       Q.    Isn't that a red flag if you're doing
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 1   research and evaluating historical studies?
  


 2       A.    It may be that the Spier citation a sentence
  


 3   down points back at that.  I did not go back and look
  


 4   at all of the source documents in full.  I know that
  


 5   the Spier document is a fairly comprehensive one.
  


 6       Q.    Do you know what the title of the Spier
  


 7   document is?
  


 8       A.    Not offhand.  I think we have it in the
  


 9   packet here, don't we?
  


10       Q.    Is the Spier book, is it titled Yuman Tribes
  


11   of the Lower Gila?
  


12       A.    I don't recall.
  


13       Q.    Now, when you see a sentence like that,
  


14   "fished the rivers from boats, using nets and traps,"
  


15   how do you get from rivers in the plural to the Salt
  


16   River?
  


17       A.    Yeah, I think the point here is that they had
  


18   the technology and that they were using boats on rivers
  


19   that were boatable.
  


20       Q.    Do you know how the Maricopas arrived in
  


21   their present-day location?
  


22       A.    I have a vague recollection, but not
  


23   specifically.  I know they came from -- I think they
  


24   came from the Lower Gila or from the Colorado, but...
  


25       Q.    And so when this sentence says "The Maricopa
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 1   farmed, hunted, gathered wild seeds, especially
  


 2   mesquite, and fished the rivers from boats, using nets
  


 3   and traps," that very well could mean the Lower Gila or
  


 4   the Colorado; doesn't necessarily mean the Salt, right?
  


 5       A.    Exactly.
  


 6       Q.    And if you go to Dr. Spier's book in 1933,
  


 7   the only reference to a river he has in the paragraph
  


 8   about boats is to the Colorado, right?
  


 9       A.    I don't know.
  


10       Q.    Oh, okay.
  


11             The second document you spoke about, and I've
  


12   got this marked as -- I hope it's the right number. --
  


13   C028, Number 313, this is the Phoenix Sky Train
  


14   assessment, Pages 111 and 112.  And I think I talked
  


15   with you about this when we last met in this format,
  


16   right?
  


17       A.    Sounds like there's no need to do it again
  


18   then.
  


19       Q.    Well, this time around you read the paragraph
  


20   that I've got highlighted in the lighter color on the
  


21   right, and I'm going to make it a little bit bigger and
  


22   see if that helps.
  


23       A.    You said this is C028-313?
  


24       Q.    Yeah.  It's the Phoenix Sky Train.
  


25       A.    And you're on Page --
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 1       Q.    And this was a rather lengthy exhibit.  It
  


 2   was 410 pages.  I'm on Pages 111 and 112.
  


 3       A.    Okay.
  


 4       Q.    So you read this paragraph about -- that
  


 5   starts "In summarizing the use of tule rafts by the
  


 6   California tribes," and then you get down, and I guess
  


 7   about where I've got the cursor on the left here, it
  


 8   says "Spier reports similar conveyances were used by
  


 9   the Maricopa and the Halchidhoma..."
  


10             And I did give the spelling to our court
  


11   reporter before this.
  


12             Do you see that?
  


13       A.    Yes.
  


14       Q.    And so this, again, is making the claim
  


15   without regard to a specific river, although the
  


16   Colorado was mentioned at the top of the paragraph and
  


17   again cites to Dr. Spier, right?
  


18       A.    That's correct.
  


19       Q.    And you remember our discussion, the context
  


20   of this is that this section of the sky train
  


21   assessment talked about the Hohokam, talked about
  


22   various other tribes, and the speculation about use of
  


23   the boat by the Hohokam, right?
  


24       A.    Yes.
  


25       Q.    And just so we get our time periods right, I
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 1   mean, the Hohokam were a more ancient society who
  


 2   occupied the Salt and Gila River Valleys prior to the
  


 3   Pima and then Maricopa; does that sound correct?
  


 4       A.    Yeah.  I think we've heard some testimony
  


 5   about who believes they've descended from them; but,
  


 6   yes, generally, the Hohokam refer to the folks that
  


 7   lived here 1400 and earlier.
  


 8       Q.    Now, with regard to the Hohokam, and this is
  


 9   from C041, this is from Professor Emil Haury from the
  


10   University of Arizona.  He did the first comprehensive
  


11   assessment of Cushing's expedition and papers.
  


12             If you read on Page 41, Professor Haury
  


13   writes "In the bottom of this canal there was found a
  


14   small secondary ditch.  This feature has also been
  


15   found in the canals on the Gila by Cummings, and is
  


16   generally interpreted as a measure for conserving water
  


17   when the flow in the river was low.  An early pen
  


18   sketch of the excavated canal at Los Muertos showing
  


19   this feature will be seen in figure 25.  Matted reeds
  


20   found during the course of this work, which had
  


21   undoubtedly floated in the river, convinced Cushing
  


22   that navigation by balsas was known to the natives.
  


23   Needless to say, there is no justification for this
  


24   view."
  


25             Do you agree with that?
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 1             Maybe a better question, before I ask
  


 2   you that, is, are you familiar with Professor
  


 3   Haury?
  


 4       A.    By name, yes.
  


 5       Q.    I mean, he's a fairly significant figure in
  


 6   Southwest archaeology, isn't he?
  


 7       A.    Yes.  Yes, he is.
  


 8             Well, I'm not an archaeologist.  From what
  


 9   I've talked to and the archaeologists I've spoken with,
  


10   that may be over -- the last sentence may be
  


11   overstating what a lot of people believe, but...
  


12       Q.    Okay.
  


13       A.    I'll leave it at that.
  


14       Q.    Now, you also read from C053, Number 393, and
  


15   Page 241.  Was this Hackenberg's?
  


16       A.    Bartlett.
  


17       Q.    Bartlett, all right.
  


18             Bartlett writes "We had not long been in when
  


19   we saw a body of ten [sic] or fifteen Indians on the
  


20   river making for our camp."
  


21             And your interpretation of this yesterday was
  


22   this could mean they were on a boat?
  


23       A.    It could.
  


24       Q.    So if I say that the river of -- or the city
  


25   of Cincinnati is on the river, then the city of
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 1   Cincinnati could be on a boat?
  


 2       A.    No.  I think that would be ridiculous.
  


 3   However, cities are not known to ride on boats and
  


 4   people are.
  


 5       Q.    And so if I asked, as I did earlier, about
  


 6   your particular flow data on the river, that data is
  


 7   not on a boat floating down the river, is it?
  


 8       A.    Well, you could put data on a boat and float
  


 9   it down the river, unlike a city, and it would be
  


10   reasonable to put a person on a boat and float it down
  


11   the river.
  


12       Q.    But in this sentence there's no mention of a
  


13   boat at all, right?
  


14       A.    That was our testimony yesterday, yes.
  


15       Q.    And, generally, if somebody is approaching on
  


16   a boat and at some point in the future somebody writes
  


17   about it, isn't the boat the first thing that they
  


18   mention?
  


19       A.    Unless they weren't shocked by seeing the
  


20   boat.
  


21       Q.    On the river could mean beside the river,
  


22   right?
  


23       A.    It could.
  


24       Q.    Could mean along the river, right?
  


25       A.    It could.
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 1       Q.    So when we go down to the sentence that says
  


 2   "They were a jolly set of young men, dancing and
  


 3   singing while they remained with us," I mean were they
  


 4   dancing and singing on a boat?
  


 5       A.    I don't know.  That doesn't -- that's -- I
  


 6   hadn't interpreted it that way.  If you want to, you
  


 7   may do that.
  


 8       Q.    And this account says that the individuals
  


 9   identified were Pimos or Akimel O'otham, right?
  


10       A.    It says "Pimos" there, yes.
  


11       Q.    Do you consider the Pimas and Maricopas to be
  


12   the same?
  


13       A.    I don't, no.
  


14       Q.    I mean, they're two distinct Native American
  


15   tribes, right?
  


16       A.    I believe that's why the community names have
  


17   both in there.
  


18       Q.    Oh, with regard to Dr. Spier then, you
  


19   wouldn't know who provided the information for him on
  


20   the part of his book that deals with the boating, would
  


21   you?
  


22       A.    I don't.
  


23       Q.    If the Maricopa -- and let's break this down
  


24   even more.
  


25             The Maricopa villages were near the
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 1   confluence of the Gila and Salt, right?
  


 2       A.    That's my recollection.
  


 3       Q.    So if the Maricopas were using boats and
  


 4   they're based at the confluence, they would be using
  


 5   the boats upstream on the Salt River, right?
  


 6       A.    Well, they could.
  


 7       Q.    If they were.
  


 8       A.    You mean exclusively?
  


 9       Q.    Well, if you're suggesting that they
  


10   boated the Salt River and they're at the confluence,
  


11   there's only one direction to go, isn't there,
  


12   upstream?
  


13       A.    I'm sorry, I didn't catch that.
  


14       Q.    Or did they haul the boats up on land and
  


15   come downstream?
  


16       A.    I have no idea.
  


17       Q.    Oh, okay.
  


18             How comfortable were you with making that
  


19   opinion yesterday?
  


20       A.    I'm comfortable.
  


21       Q.    Like, can you quantify that?  I mean, do you
  


22   think it's a possibility, a probability, this happened
  


23   for sure?
  


24       A.    I don't think it's a this happened for
  


25   sure.  I think you would put these pieces of
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 1   information together, and it suggests there's a
  


 2   possibility that all those pieces point to possibility
  


 3   or probability that something -- the Native American
  


 4   folks had some access to boats and some familiarity
  


 5   with them.
  


 6       Q.    And we know that the three pieces that
  


 7   involved the Maricopas all just cite back to Professor
  


 8   Spier, right; and that's really just one piece of
  


 9   information, isn't it?
  


10       A.    Well, I think they're different elements of
  


11   the same narrative.
  


12       Q.    I mean, if I do a research study and I cite
  


13   Spier, I'm probably not doing fieldwork; I'm just
  


14   reading what he did and citing it in my environmental
  


15   assessment or my report, right?
  


16       A.    I think it could be either.  I mean, if
  


17   you're citing Spier, you're probably citing to his
  


18   conclusions.  And if you were basing it on your own
  


19   research, you would characterize it that way or cite to
  


20   your own previous publications.
  


21       Q.    If the Maricopas, beginning around 1800, used
  


22   boats on the Salt River, why do we have, in the last
  


23   over 200 years, citation to one account, which may or
  


24   may not be on the Salt River, probably on the Colorado?
  


25   Why don't we have more accounts?
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 1       A.    More accounts of?
  


 2       Q.    Maricopa boating.
  


 3       A.    Again, I'm not an archaeologist, but I
  


 4   intersect archaeology a fair bit over the course of my
  


 5   career in doing geomorphology, and in talking to
  


 6   archaeologists about that point specifically, they've
  


 7   mentioned that there's just a lot that's unknown about
  


 8   peoples that don't leave written records.
  


 9       Q.    Well, in 1800 we're a little beyond
  


10   archaeology, aren't we?  I mean, we're closer to modern
  


11   times?
  


12       A.    That's true, 1800 is closer than what's
  


13   typically the subject of archaeology.
  


14       Q.    And you would agree with me that there is --
  


15   from whenever that time may or may not have been to
  


16   now, we don't have any other evidence, do we?
  


17       A.    The evidence we have we've submitted.
  


18       Q.    All of the materials that you relied upon in
  


19   making this opinion were available to you the last time
  


20   we met in this format, right?
  


21       A.    No.
  


22       Q.    Well, they all existed, didn't they?
  


23       A.    Well, I guess they were available, yeah.
  


24       Q.    So if we go back to your initial slideshow
  


25   from last fall, your Slide Number 121, "History:  Key
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 1   Findings, Native American," and I think this is
  


 2   Exhibit 364.  Your last bullet point, "No Records of
  


 3   Native American Boat Use on the Salt."
  


 4       A.    That's right.
  


 5       Q.    And that's what you said last November --
  


 6       A.    That was the conclusion --
  


 7       Q.    -- right?
  


 8       A.    -- of our original report, and as of last
  


 9   fall, that's the pieces that we had put together.
  


10       Q.    And then when you testified on November 17th
  


11   of 2015, you were asked the question "Would you agree
  


12   that there is no evidence of boating of any kind on the
  


13   Upper Salt River by any of the native populations; is
  


14   that correct?"  [Sic]
  


15                 "ANSWER:  None that I've seen, no."
  


16       A.    That's correct.
  


17       Q.    That's what you said, right?
  


18       A.    That is what I said.
  


19       Q.    And, by the way, that very page from the sky
  


20   train assessment, the 410-page document that we showed
  


21   a little while ago, I mean, I asked you questions about
  


22   that very specific page of that report last October,
  


23   right?
  


24       A.    I don't recall what pages.  I do recall
  


25   having a discussion about that report, though.
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 1       Q.    And, I mean, in the section about boating, I
  


 2   mean that paragraph is right there.
  


 3       A.    Yeah, hidden in plain sight.
  


 4       Q.    Okay.  On October 22nd in these proceedings,
  


 5   you were asked the question, "Now we've got three
  


 6   groups of early inhabitants of the valley.  We have the
  


 7   Spanish, we have the Native American, and the early
  


 8   explorers.  No evidence of any boat use at all.  Is
  


 9   that right?"
  


10                 "ANSWER:  You add that up correctly."
  


11             And that's what you said in October?
  


12       A.    It is.
  


13       Q.    And then on October 22nd you were asked the
  


14   question "In Slide 121, you talk about, in your
  


15   discussion of history, the Native Americans.  And,
  


16   again, no record of -- this would be more recent than
  


17   the Hohokam, but, let's say, prior to -- you know,
  


18   let's say, 1800 to 1860, no record of Native American
  


19   boat use on the Salt River, correct?"
  


20                 "ANSWER:  None, that I'm aware of."
  


21             Right?
  


22       A.    That's correct.
  


23       Q.    And then on October 20th of 2015 you were
  


24   asked the question "Then, again, we have no definitive
  


25   records of Native American boat use on the Salt."
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 1             Or, actually, you gave the answer, after a
  


 2   question, "Then, again, we have no definitive records
  


 3   of Native American boat use on the Salt.  Not much
  


 4   there."
  


 5             And you even mention the Maricopas in the
  


 6   same answer, right?
  


 7       A.    Yeah, that's right.
  


 8       Q.    Would it be a fair characterization that
  


 9   before yesterday, you had repeatedly testified that
  


10   there was no evidence of Native American boat use on
  


11   the Salt River?
  


12       A.    If you had asked me multiple times, which
  


13   occurs, you repeat the questions here, but multiple
  


14   times, "Did anybody named Logan boat before 1873," I
  


15   would have said, "I don't know.  I don't know.  We have
  


16   no record of it."
  


17             But if you had asked me, "Do you have any
  


18   records of trappers being identified in 1894 on the
  


19   Lower Salt River," I would have said, "No.  No, I
  


20   don't."
  


21             We found and noticed new evidence.  That
  


22   happens.  So it happens in response to looking at the
  


23   materials that other folks have presented, things that
  


24   they've said.  You read a book two times, the second
  


25   time you notice stuff you didn't the first time.
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 1   That's all; that's all that's gone on.
  


 2                  CHAIRMAN NOBLE:  Mr. Murphy, would you
  


 3   rephrase the question?
  


 4   BY MR. MURPHY:
  


 5       Q.    I'll try again.
  


 6             Before yesterday, you had repeatedly
  


 7   testified that there was no evidence of Native American
  


 8   boat use on the Salt River; is that right?
  


 9       A.    Yeah.
  


10       Q.    Okay.
  


11                  MR. MURPHY:  That's all I have,
  


12   Mr. Chairman.
  


13                  CHAIRMAN NOBLE:  Is there someone else
  


14   who's going to cross-examine Mr. Fuller?
  


15                  MR. HEILMAN:  Yes, Mr. Chairman.
  


16                  CHAIRMAN NOBLE:  Would you like a few
  


17   minutes to set up?
  


18                  MR. HEILMAN:  That would be great.
  


19   Thank you.
  


20                  (A recess was taken from 1:59 p.m. to
  


21   2:06 p.m.)
  


22                  CHAIRMAN NOBLE:  Whenever you're ready,
  


23   Mr. Hood is too.
  


24                  MR. HOOD:  Yeah, I'm ready.  Please
  


25   proceed.
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 1                 REBUTTAL CROSS-EXAMINATION
  


 2   BY MR. HEILMAN:
  


 3       Q.    Good after, Mr. Fuller.
  


 4       A.    Good afternoon.
  


 5       Q.    I've been cutting stuff off my outline all
  


 6   day to try and make this as quick as possible.
  


 7             Can you turn to Slide 48 of your rebuttal
  


 8   PowerPoint?
  


 9       A.    Yes.
  


10       Q.    This is what you have listed as "Historical
  


11   Accounts:  Definition of Success," right?
  


12       A.    Yes.
  


13       Q.    And you say this is the standard that's
  


14   generally used by boaters?
  


15       A.    Yes.
  


16       Q.    And by boaters, are you referring to
  


17   recreational boaters, like you and Mr. Williams and
  


18   Mr. Farmer?
  


19       A.    Yeah, that's what I had in mind, yes.
  


20       Q.    So the definition for success for
  


21   recreational boaters might be different than someone
  


22   who's trying to ship precious cargo or take passengers
  


23   down a river?
  


24       A.    They might have an economic thing that they
  


25   would add to that; but I think that if your cargo and
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 1   your boat got there, that would be a big part of it.
  


 2       Q.    You also often used this term, from a
  


 3   boatman's perspective, right?
  


 4       A.    Yes.
  


 5       Q.    What does that mean?
  


 6       A.    Oh, I think if you spend some time on a river
  


 7   and talk to boatmen, they have their own way of looking
  


 8   at a river.  It comes -- it's kind of an insider
  


 9   knowledge.
  


10       Q.    So it refers specifically to well-experienced
  


11   boaters?
  


12       A.    Certainly well-experienced boaters tend to
  


13   look at things the same way, but I often see the same
  


14   thing in people on their first river trips, after a day
  


15   or two, kind of feel the same way about rivers.
  


16       Q.    Do you have any opinion regarding what
  


17   percentage of the current Arizona population would have
  


18   a boatman's perspective?
  


19       A.    No.
  


20       Q.    All right.  Let's turn to Slide 49, and this
  


21   says "Historical Accounts:  Quote, Other Guys, end
  


22   quote, Definition of Failure."  Is that right?
  


23       A.    Yes.
  


24       Q.    So this slide depicts your understanding of
  


25   the other experts' definition of failure of a boat
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 1   trip, right?
  


 2       A.    Yes.
  


 3       Q.    And it's your standard that a boat flipping
  


 4   over doesn't make it a failure, right?
  


 5       A.    That's correct.
  


 6       Q.    Do you agree that if someone hired you to
  


 7   carry them from Point A to Point B on a river for the
  


 8   purposes of transportation and not recreation, having
  


 9   the boat flip would not be part of the experience that
  


10   they paid for?
  


11       A.    Yeah, I don't think, if you were being
  


12   transported, you would be specifically looking to get
  


13   flipped out.
  


14       Q.    And what if you were carrying cargo, like
  


15   mail, that would get ruined if it got wet; would that
  


16   still be a success, even though you turned the boat
  


17   back over?
  


18       A.    Well, I think that would fall into the cargo
  


19   didn't arrive category, and hopefully, when you're
  


20   boating, you've taken precautions to protect your gear.
  


21       Q.    And if that same person that hired you to
  


22   transport them down the river, and the boat got stuck
  


23   and they had to get out and push, do you think they
  


24   would have a problem with that?
  


25       A.    Well, I think they would prefer not to push.
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 1   But the same thing might apply to a road trip in an
  


 2   automobile.  If you got stuck and needed to push and
  


 3   everybody gets out and gives it a push, that's not what
  


 4   they maybe preferred, but that's part of the experience
  


 5   sometimes.
  


 6       Q.    Okay.  Turning to Slide 56, this is a slide
  


 7   entitled "Modern Boating."  Regarding this slide, you
  


 8   testified that modern boats allow you to boat places
  


 9   you couldn't in historic boats, right?
  


10       A.    In some places, yes.
  


11       Q.    And what about those boats, the modern boats,
  


12   allow you to go places you couldn't in a wood or canvas
  


13   boat?
  


14       A.    In some places, so I was thinking
  


15   specifically of some rivers, and we talked a little bit
  


16   previously about the East Verde River.  Burro Creek
  


17   might be one of those.
  


18             But the things about the boats that people
  


19   take down there that are different from historic boats
  


20   would be some elements of their design.  Typically,
  


21   people are using very small boats, you know, basically,
  


22   a bathtub-sized kayak or something similar to that,
  


23   certainly constructed of highly durable materials,
  


24   plastic or high glean or one of those things like
  


25   that.
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 1             Let me consider your question a little bit
  


 2   more here.
  


 3             Those would be the main things that pop into
  


 4   my mind right now.
  


 5       Q.    Do these kind of modern plastics slide easier
  


 6   over rocks, compared to wood and canvas?
  


 7       A.    Somewhat more easily, depending on the
  


 8   condition of them.  As a general rule, I would say
  


 9   that's probably true.  I wouldn't say it makes -- it's
  


10   not really particularly one of the essential criteria
  


11   for getting into a place that you couldn't get to
  


12   otherwise.  Sliding over a rock, not so much.
  


13             And, actually, some of the canvas boats that
  


14   I've read about and seen that are less rigid, their
  


15   descriptions say that they're able to get into shallow
  


16   areas because the canvas can flex.  So you get into a
  


17   shallow area, and instead of hitting something with a
  


18   rigid boundary of your canoe, it softs and you kind
  


19   of -- that's not a word.  It flexes, and you can move
  


20   over the obstacle easier.
  


21       Q.    And your opinion regarding that, the canvas
  


22   boats, that's not something that you've experienced;
  


23   that's from talking to other people?
  


24       A.    I have been in canvas and wood canoes.  I've
  


25   been in a canvas frame canoe?  I don't think I've been
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 1   in a canvas frame canoe.  No, that's in reading about
  


 2   descriptions of old trips and descriptions of those
  


 3   kinds of boats.
  


 4       Q.    Okay.  Could you turn to Slide 57,
  


 5   please?
  


 6       A.    I think the closest thing I would have to
  


 7   that would be being in an inflatable boat, where you
  


 8   have -- sometimes you have the similar kind of
  


 9   experience, depending on how it's inflated.
  


10       Q.    An inflatable kayak?
  


11       A.    Been in inflatable kayaks and inflatable
  


12   canoes and inflatable rafts.
  


13             I'm sorry.  Turn to what?
  


14       Q.    Slide 57, please.
  


15       A.    Oh.
  


16       Q.    And I'm passing out what is Part C of SRP's
  


17   latest submission of evidence.  I don't know what the
  


18   evidence number is, but you discussed this article on
  


19   your rebuttal.  It's the "Up a creek, with a paddle."
  


20             Do you recall that?
  


21       A.    It was a newspaper article?
  


22       Q.    Yeah.
  


23       A.    Yeah.
  


24                  MR. SLADE:  C054.
  


25                  MR. HEILMAN:  Thank you.
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 1   BY MR. HEILMAN:
  


 2       Q.    Could you read the first paragraph of this
  


 3   article, please?
  


 4       A.    "It can be hard to find good places to kayak
  


 5   in Phoenix.  Cody Howard and his pals have done their
  


 6   best.  They've slid their boats off tile roofs into
  


 7   swimming pools.  They've paddled in irrigation canals,
  


 8   at night.  They've jumped wakes and done stunts on
  


 9   Bartlett Lake, a speedboat dragging them along."
  


10       Q.    Do you believe it would be possible to slide
  


11   off a tile roof into a swimming pool in a wood or
  


12   canvas canoe?
  


13       A.    I think you could definitely slide off a
  


14   roof, and you could probably get into the swimming
  


15   pool.  Staying in one, if you're the right boater, you
  


16   probably could do it.  I've seen people in open boats
  


17   do things.
  


18       Q.    It would be significantly more difficult,
  


19   wouldn't it?
  


20       A.    Oh, yeah.  Yeah.
  


21       Q.    Can you explain why a plastic kayak is
  


22   capable of this kind of activity?
  


23       A.    Because of its durability and design,
  


24   designed to take -- some of them are designed to take
  


25   high impact.
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 1       Q.    Could you read the paragraph right below the
  


 2   heading "Lost more buddies to kayaking than I did in
  


 3   the war"?
  


 4       A.    "Definitions of creek boating, also known as
  


 5   steep creeking, or creeking, vary, but it generally
  


 6   involves launching a kayak down a high-running creek, a
  


 7   steep section of river.  Elite creek boaters look for
  


 8   Class 5 or Class 6 rapids, waterfalls, and deep
  


 9   cauldrons.  They plunge over drop-offs down 20 feet of
  


10   water.  Thirty.  Forty.  More.  They ping-pong off
  


11   stoney chutes, down unknown chasms and nameless runs
  


12   where logs and undercuts lie waiting and the whitewater
  


13   runs brown."
  


14       Q.    And going back to Slide 48 of your
  


15   PowerPoint, your definition of a boating success is
  


16   boat, boater, and cargo arrive at destination; no
  


17   deaths or serious injury due to boating; and the
  


18   boaters themselves called it a success.  Is that right?
  


19       A.    Yes.
  


20       Q.    So in this article, despite the 40-foot
  


21   drops, ping-ponging off rocks, wipeouts, Class V and VI
  


22   rapids, these are successful boating trips that prove
  


23   navigability for these trips?
  


24       A.    Oh, no.
  


25       Q.    Why not?
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 1       A.    For title navigability?
  


 2             So it would be a successful boating trip for
  


 3   these recreational boaters.  I don't think -- first of
  


 4   all, none of those conditions apply to any part of the
  


 5   Salt River in Segments 2 through 6; not now, not ever;
  


 6   that's described in this article, in terms of this
  


 7   plunging waterfalls, et cetera.  So that's apples and
  


 8   oranges right there.
  


 9             And I think you find that the reason the
  


10   State is not pursuing navigability claims on rivers
  


11   that do fit those characteristics is that those streams
  


12   would not be conducive to trade and travel on water
  


13   using the boats available at the time of statehood if
  


14   those conditions existed.
  


15       Q.    But those guys meet your definition of a
  


16   successful boating trip, right?
  


17             I mean --
  


18       A.    Yeah.
  


19       Q.    -- if they don't get injured and they get
  


20   from Point A to Point B, that's a success?
  


21       A.    Right.
  


22             But I'm not -- to characterize my testimony
  


23   as saying what's in this article is similar to what I'm
  


24   discussing for the Salt River, I'm not sure that's a
  


25   fair comparison.
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 1       Q.    But should we be surprised that boating
  


 2   occurs on any part of the Salt River when these guys
  


 3   are doing this kind of activity?
  


 4       A.    Oh, I'm not at all surprised that boating
  


 5   occurs on the Salt River; but there's a very
  


 6   different -- some of what they describe in here is
  


 7   similar to certain parts of Segment 1 in the tight
  


 8   canyon near the downstream end of it, and that's one of
  


 9   the reasons we didn't include it in terms of what we
  


10   thought was navigable.
  


11       Q.    Okay.  So moving to the second page of this
  


12   article, the fifth, I guess you would call them
  


13   paragraph down, it says "He probably mentored more
  


14   Arizona kayakers than anyone else, said Tyler Williams,
  


15   author of 'Paddling Arizona.'"
  


16             That's one of your boating experts, right?
  


17       A.    Yes, we heard from Tyler in this case.
  


18       Q.    And then going back to Slide 57, you say that
  


19   the purpose of boats has not changed.  But isn't the
  


20   purpose of these boats that careen off rocks and can
  


21   handle these extreme conditions a different purpose
  


22   than someone who's building a boat used to haul ore?
  


23       A.    Certainly.  It's a different purpose to haul
  


24   ore, but the basic purpose of boats carries people and
  


25   load.  So you design your boat and you take -- choose a
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 1   boat for a particular stretch of river depending on the
  


 2   conditions that you expect.  But the overall purpose of
  


 3   boating, in general, is the same.
  


 4       Q.    And you say the design hasn't changed.  But
  


 5   aren't these nearly indestructible, ultra-lightweight
  


 6   pack kayaks designed quite differently than a wood or
  


 7   canvas boat?
  


 8       A.    Yeah.  I thought I explained this in some
  


 9   detail earlier this week.  When I'm saying that there
  


10   hasn't been a significant change in the design, what I
  


11   mean by that is, if you look at a wood and canvas canoe
  


12   from 1912, it looks just about the same as a wood and
  


13   canvas canoe that you can go online and purchase today.
  


14             Similarly for, you know, flatboats.  I don't
  


15   think you'll have anyone show you a picture of a
  


16   flatboat and go, oh, we don't know what that is.  If
  


17   you've seen a -- if you've seen a flatboat, it looks
  


18   like a flatboat.  Canoes look like canoes.  The dory
  


19   that -- the Edith, it looks very similar to modern
  


20   dories, so...
  


21       Q.    But these whitewater kayaks that people like
  


22   Tyler Williams are using on doing these creeking
  


23   activities, I mean, they look quite a bit different
  


24   than a canvas boat, right?
  


25       A.    Yeah, but creeking kayaks were not one of the
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 1   boats that I was using in determining navigability for
  


 2   the Salt River.
  


 3       Q.    But if you go out on the Salt, a lot of
  


 4   people are in those type of boats, right?
  


 5       A.    Some people are.
  


 6       Q.    All right.  Going on to Slide 59, when you
  


 7   were testifying regarding this slide, you took a look
  


 8   at the Kolb brothers picture, and you estimated that
  


 9   they had a load of a thousand pounds in that boat.
  


10             How did you come to that conclusion?
  


11       A.    I believe what I was testifying was that we
  


12   have a thousand pounds in the Edith when we took our
  


13   trip.
  


14       Q.    Okay.  So you don't think there's a thousand
  


15   pounds in this Kolb boat right here?
  


16       A.    It wouldn't surprise me.  When they came
  


17   down, they were pretty -- they had a lot of gear and
  


18   they had a lot of photography equipment and whatnot, so
  


19   it wouldn't surprise me.  A thousand pounds adds up
  


20   easy in a river trip.
  


21       Q.    Okay.  Could you turn to Slide 72, please.
  


22   This is the slide that says "What Can We Learn From
  


23   Modern Boating"?
  


24       A.    Yes.
  


25       Q.    And you say things like "What the river looks
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 1   like, depths and widths, low and high water boating
  


 2   conditions, the nature of obstacles like rapids and
  


 3   riffles, sand bars, quote, braiding, end quote, beaver
  


 4   dams."
  


 5             If manmade alterations to a river make it
  


 6   deeper and more boatable for more days a year, does
  


 7   evidence of modern boating -- does that evidence of
  


 8   modern boating become deceiving?
  


 9       A.    I wouldn't necessarily -- not on the Salt.
  


10             Hypothetically?
  


11       Q.    Hypothetically.
  


12       A.    Hypothetically, sure.  If the river has
  


13   changed significantly, I think you even need a trained
  


14   eye to sort out the modern stuff from the historic
  


15   stuff.
  


16       Q.    Okay.  Slide 79, please.  This is one of the
  


17   slides that you replaced on Monday; is that correct?
  


18       A.    Yes.
  


19       Q.    Just so I'm not confused, what was the
  


20   substantive change to the slide?
  


21       A.    I changed the label that's in the yellow.  It
  


22   now says "Long-Term Median Annual."
  


23       Q.    And it used to say "Daily Flow," right?
  


24       A.    I think so, yeah.
  


25       Q.    Okay.  Slide 83.  This is about your
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 1   recommended flow rates.  You define the range of
  


 2   ordinary flow as between 10 percent flow duration,
  


 3   based on daily data, up to a 2-year flood event; is
  


 4   that accurate?
  


 5       A.    Yes.
  


 6       Q.    So, basically, you say we should take out the
  


 7   flows that happen every year for 10 percent of the
  


 8   time?
  


 9       A.    I would say that the flow rates that are
  


10   below the 10 percent flow duration are not part of the
  


11   ordinary condition, and they would be unusual.
  


12       Q.    Well, shouldn't that also apply then to the
  


13   90 and up?
  


14       A.    No, and I think -- no.  No.
  


15       Q.    Well, 10 percent is 37 days a year, right?
  


16       A.    Yes.
  


17       Q.    And so that flow occurs every year for
  


18   37 days, which is over a month.  Shouldn't we consider
  


19   that as ordinary?
  


20       A.    No, I think that that's the lower limit.
  


21       Q.    Well, if I quote you correctly, when you're
  


22   talking about seasonal highs at the top 10 percent of
  


23   flows in a given year, you say they are perfectly
  


24   ordinary and part of the normal flows that occur every
  


25   year, right?
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 1       A.    Is that a quote from a specific spot?
  


 2       Q.    That's what I wrote down during your rebuttal
  


 3   testimony, and if I'm wrong, you can correct me.
  


 4       A.    Read it again.  I'm sorry.
  


 5       Q.    Top 10 percent -- you say top 10 flows -- or
  


 6   the high seasonal flows are perfectly ordinary, part of
  


 7   the normal flows that occur every year, right?  Does
  


 8   that sound accurate?
  


 9       A.    Yeah.
  


10       Q.    And so why aren't the low flows perfectly
  


11   ordinary that occur every year?
  


12       A.    I think they're more reflective of drought
  


13   conditions.
  


14       Q.    Well, on the high side, we don't start
  


15   throwing out flows until something that happens once
  


16   every two years, right?
  


17       A.    Not quite the definition of a 2-year flood.
  


18   And my reason for going to the 2-year is because of the
  


19   confluence, if you will, of the term ordinary with
  


20   ordinary high water mark and the concept of a bankfull
  


21   discharge, and it occurred to me that getting outside
  


22   the bank would be the beginning of what constitutes a
  


23   flood.
  


24       Q.    But flows in that 10 percent range happen
  


25   even wet periods, right; it's not just during drought
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 1   conditions?
  


 2       A.    Flows in the -- below the 10 percent?
  


 3       Q.    Right.
  


 4       A.    Probably not.  It's theoretically possible
  


 5   you could have a period of time in a nondrought period
  


 6   where it got below 10 percent for a few days in the
  


 7   year.  Yeah, that could happen, theoretically.
  


 8       Q.    Okay.
  


 9       A.    Maybe not in a wet period, but...
  


10       Q.    Slide 85.  This is your table of recommended
  


11   flow rates for various segments; is that accurate?
  


12       A.    Yes.
  


13       Q.    I know you've been through this, and it's
  


14   probably getting tedious for you, but --
  


15       A.    Not at all.
  


16       Q.    -- I'm still kind of confused.
  


17             How do you get to the 819 number for median
  


18   daily?
  


19       A.    Yeah, so --
  


20       Q.    For Segment 6.  Sorry.
  


21       A.    Right, right, right.
  


22             I'm sorry.  Say that last thing again.
  


23       Q.    Segment 6, median daily flow, 819.
  


24       A.    Segment 6.  I thought you said 7 or 6, and
  


25   that wasn't adding up to me at all.
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 1             Okay.  Yeah, for Segment 6, 819 for the
  


 2   50 percent flow duration, that was all of the days of
  


 3   data for Salt River for near Roosevelt, Tonto Creek
  


 4   above Gun Creek, all the days of record for that gage,
  


 5   and the Verde River below Tangle Creek, all the days of
  


 6   record, and adding those together as the median.
  


 7       Q.    Did you take the median of --
  


 8       A.    I'm not quite done.
  


 9       Q.    Oh, I'm sorry.
  


10       A.    Plus Mr. Burtell's flow depletion.
  


11       Q.    Okay.  Thank you.
  


12             When you got the median number, did you take
  


13   the median for the Verde flows and the median for the
  


14   Salt flows separately and add those two medians
  


15   together, or did you take the --
  


16       A.    Yes.
  


17       Q.    Okay.  So you didn't take the daily flows
  


18   from both and then find the median of those additions?
  


19       A.    I did that for the seasonal curve, seasonal
  


20   fluctuation.  I did that by day, by calendar day.  But
  


21   all the rest of the stuff was annualized.
  


22       Q.    Okay.  And you said you used Mr. Burtell's
  


23   depletion numbers; is that right?
  


24       A.    Yes.
  


25       Q.    Did you do anything to account for the fact
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 1   that Mr. Burtell put less than signs before those
  


 2   numbers in his report?
  


 3       A.    He did, and we went through this a little bit
  


 4   on some of the other rivers too.  He did put a less
  


 5   then number there, no doubt about that.  I think I
  


 6   mention that even, in my write-up.  At least I meant
  


 7   to, if I didn't.
  


 8             But those are the numbers that he gave.  I
  


 9   talked about his depiction, and he thought that they
  


10   were very conservative or conservative.  I threw out
  


11   some reasons why I thought maybe they were not as
  


12   conservative as he might think they are or maybe he
  


13   portrayed or we perceived him as portraying.
  


14             But the other side of that is that when we
  


15   use the flow record, rather than the data through 1998,
  


16   the last 20 or so years of record are below average
  


17   periods, so that's kind of a negative.  So that may
  


18   further mitigate, ameliorate, whatever the right word
  


19   is there, the conservative with a little less
  


20   conservative.
  


21             And we have some areas we're just not --
  


22   there's a lot of contributing area below those gages
  


23   too that has some level of input.  So, then again, by
  


24   using -- not considering that contributing area that's
  


25   not in the gage record, we're also undercutting things
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 1   a little bit.  So I kind of felt like they balanced
  


 2   out.
  


 3       Q.    It's interesting that you bring up the dry
  


 4   period and the extended record, because when you were
  


 5   discussing how that number has changed from -- I
  


 6   forget. -- something in the 600 cfs to 819, part of --
  


 7   you suggested that part of the reason would be because
  


 8   you extended the period of record.  But that period is
  


 9   dry, right?
  


10       A.    Drier than average, but -- so, but that's --
  


11   what I was trying to explain was not that it went up.
  


12   I was trying to say why it was different.
  


13       Q.    And did you assume that Mr. Burtell's
  


14   depletion numbers were happening year-round, so that
  


15   water is being taken out year-round nonstop?
  


16       A.    Yeah, I thought a lot about that.  And he
  


17   didn't distinguish -- he used it for the median and the
  


18   75 percent uniformly.  He didn't make an adjustment by
  


19   percent.  I know that Dr. Mussetter made a different
  


20   assumption in his work on the Verde.  And I felt like I
  


21   would stick with Mr. Burtell's.  He did the most
  


22   detailed assessment of depletion of any of us.  I would
  


23   stick with the practice that he put at that, and that's
  


24   one of the reasons that I did not make that adjustment
  


25   to the mean annual and the median annual, because I
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 1   felt like they were higher and -- because they were
  


 2   higher.
  


 3             Also, I felt like I would expect those
  


 4   depletion numbers to be felt more at the lower end of
  


 5   the hydrographs, and the lower end of the hydrographs
  


 6   seems to be where we're having more discussion about
  


 7   whether it's boatable or not.  And so if I moved the
  


 8   March end up by 68 cfs and it should have been 58 or
  


 9   48, it doesn't make any difference because it's already
  


10   a higher flow rate.  So I just didn't think it through
  


11   that finely.
  


12       Q.    Okay.  Moving along to Slide 92, this is more
  


13   on your rating curves, "Perspectives on Rating Curves &
  


14   Navigability."  Your third blue bullet point says "How
  


15   Important are Rating Curves?"
  


16             It seems to me that on rebuttal you seem to
  


17   discount their importance.  Is it your position now
  


18   that you don't think these estimates are very helpful
  


19   to the Commission?
  


20       A.    I think they're a piece of data.  They're
  


21   useful if seen in the proper context.  As I tried to
  


22   point out with the picture of the Hayden's Ferry, where
  


23   we know the flow rate, you know, that kind of suggests
  


24   that these rating curves are giving us depths that are
  


25   low, even my own.
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 1             And I would say my interpretation, my reading
  


 2   of all the historical accounts also tells me that boats
  


 3   were getting through and conditions were not as
  


 4   depicted by the rating curves.
  


 5             So am I less excited about rating curves than
  


 6   I used to be?  I'm never very excited about rating
  


 7   curves, and I think -- I had many discussions with the
  


 8   Land Department, saying this is not the right way to do
  


 9   this.  It's what we could do with the budget we had and
  


10   the time we had.
  


11             You know, those rating curves sat there and
  


12   kind of unchallenged for 20 years, which, frankly,
  


13   surprised me a little bit.  If we had more money, if
  


14   the State had more money, I would have loved to have
  


15   said, "Build me a historic boat or I'll build one, and
  


16   we'll go out and float the river and I'll stop every
  


17   hundred feet and make depth measurements and at every
  


18   riffle I'll characterize it."  And I think that would
  


19   have been the right way.
  


20       Q.    The rating curves don't always just
  


21   underestimate, too.  The picture Mr. Murphy showed
  


22   seemed to suggest that they also can overpredict depths
  


23   as well, right?
  


24       A.    Yes.
  


25       Q.    Slide 95, please.
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 1       A.    Just to follow-up just a little bit on that,
  


 2   I think in my description in my write-up that was
  


 3   disclosed about rating curves, I tried to give a
  


 4   characterization, saying I think we can use this rating
  


 5   curve, say Mr. Burtell's rating curve or
  


 6   Dr. Mussetter's rating curve, recognizing that I think,
  


 7   based on my field experience, it's depicting this kind
  


 8   of condition, a near-riffle, more like a limiting
  


 9   condition, or more like a typical condition.  So I
  


10   tried to add those characterizations to it.
  


11       Q.    Okay.  Thank you.
  


12             Slide 95, again, this is another one you
  


13   changed, and just to avoid confusion, can you tell me
  


14   what changed about this slide?
  


15       A.    Yeah.  For some reason I had the high curve,
  


16   what's now orange dashed line, labeled as
  


17   "Mussetter-High."
  


18       Q.    Oh, okay.  Just to want make sure I'm not
  


19   missing anything.
  


20       A.    No.  It was me.
  


21       Q.    Slide 97, this is one you're talking about
  


22   beyond rating curves and differences between the
  


23   various expert opinions that have been offered.  One of
  


24   the things that you suggest is that your range of
  


25   disciplines considered.
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 1             Do you think it's helpful to the Commission,
  


 2   when you're not an expert in that discipline, to add
  


 3   that to things that you are an expert in?
  


 4       A.    Are you asking me hypothetically, about
  


 5   experts in general?
  


 6       Q.    We can talk specifically.  You're not a
  


 7   historian, and you're offering a whole lot of testimony
  


 8   about history.  I mean, does that get the same weight
  


 9   as your expert opinion regarding hydrology,
  


10   geomorphology?
  


11       A.    Well, first off, I'm testifying on behalf of
  


12   the group that put together these studies, that did
  


13   include historians and archaeologists.  So that's not
  


14   really atypical for testifying on behalf of a group
  


15   that worked on something.  So I'm bringing the opinions
  


16   of the historians who worked on it.
  


17             Secondly, in geomorphology, a lot of what
  


18   you're doing is looking at historical records, because
  


19   particularly my disciplines of geomorphology that I
  


20   work in, I'm looking at the built environment, so I'm
  


21   looking at records of what people did, how things
  


22   changed.  So I'm pretty used to going in and looking at
  


23   historical documents.
  


24             I'm not claiming to be a professional
  


25   historian.  I would say that compared to most engineers
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 1   and probably most geomorphologists, I have more
  


 2   experience with history; written papers on using
  


 3   historical data, given presentations on using
  


 4   historical data and scientific analyses.
  


 5             So I do think that the information that I've
  


 6   presented is legitimate and should be considered by the
  


 7   Commission.
  


 8       Q.    So I understand that there was a team of
  


 9   people that included various disciplines when you wrote
  


10   your original report.
  


11             Does that team vet any of the things you say
  


12   or put in your PowerPoint presentations?
  


13       A.    I have checked in with those people about
  


14   certain things, had some long discussions about the
  


15   concept of boosterism with our historian.  I've talked
  


16   some archaeological things with Gary Huckleberry, who
  


17   worked on the team and various aspects of the Gila
  


18   River, and then I consult with Gary from time to time.
  


19   We discuss.  I respect his opinions.
  


20             Vet?  No.
  


21       Q.    Well, that's more of a -- when you have a
  


22   question, you go to those guys.  They aren't actively
  


23   helping you make your presentation, and they're not
  


24   reviewing it for their own discipline, right?
  


25       A.    I did not send my presentation to those
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 1   members for review comments.
  


 2       Q.    And they're not reviewing any of the other
  


 3   expert opinions from the other side, so they're not
  


 4   reading Dr. August's report or Dr. Littlefield's
  


 5   report, right?
  


 6       A.    Well, I didn't say that.
  


 7       Q.    Well, did they?
  


 8       A.    Yes.
  


 9       Q.    They read both -- so Dennis Gilpin, right?
  


10       A.    Dennis Gilpin did not read all of those
  


11   reports, no.
  


12       Q.    What did --
  


13       A.    And I'm not sure that he read any of those
  


14   reports.  Gary Huckleberry did read portions of several
  


15   reports that related to archaeology.
  


16       Q.    And I believe you testified earlier today
  


17   that Gary Huckleberry, he's a geologist, right, not a
  


18   historian?
  


19       A.    He's a geoarchaeologist.
  


20       Q.    Okay.
  


21       A.    So he does both.  If you look, he's one of
  


22   the -- we had the sky train article out before.  He's
  


23   one of the co-authors there.  He's frequently consulted
  


24   worldwide on archaeological elements, particularly as
  


25   it relates to geomorphology.  But there's a fuzzy line
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 1   between a lot of disciplines, and geology and
  


 2   archaeology is one of those.
  


 3       Q.    And Dennis Gilpin, did he -- I guess he gave
  


 4   you some of his opinion regarding boosterism.  Did he
  


 5   review each and every boating account that you've
  


 6   testified about, or did he kind of -- was it more of a
  


 7   general discussion of boosterism in newspapers?
  


 8       A.    We were discussing -- I don't remember which
  


 9   account it was.  We did discuss one specifically, and
  


10   then in general, we had general discussion about
  


11   boosterism.
  


12       Q.    So there's one.  Do you remember which one he
  


13   specifically discussed?
  


14       A.    I don't.
  


15       Q.    And for the remaining 30-some, however,
  


16   accounts that we've been talking about, he didn't
  


17   actually review them to say, well, that's boosterism,
  


18   that's not boosterism?
  


19       A.    Well, he was in on the finding of the
  


20   original whatever it was, 18 or 13, so...
  


21       Q.    But none of the newer ones?
  


22       A.    That's correct.  He didn't find those, no.
  


23       Q.    Let's move to Slide 99, and this is a
  


24   photograph of Hayden's Ferry from January 15, 1901,
  


25   right?
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 1       A.    Yes.
  


 2       Q.    And you've listed some depths on the bottom
  


 3   right there.  Where did you get those?
  


 4       A.    From reading the rating curves.
  


 5       Q.    And why do you say that they're all low?
  


 6       A.    Because I think the picture there indicates
  


 7   that -- I'm sorry, I need my glasses here. -- that the
  


 8   depths are greater than what's shown, at least at the
  


 9   low end of the rating curve, and probably high end of
  


10   Dr. Mussetter's too.  I don't believe that people were
  


11   using Hayden's Ferry if it was 1.6 feet deep.
  


12       Q.    So you agree that the numbers that Gookin,
  


13   Fuller and -- or Gookin, yourself, and Dr. Mussetter
  


14   offered in the rating curves, that's not based on this
  


15   particular location, right?
  


16       A.    That's correct.  And I tried to say that
  


17   yesterday.  I hope I did.
  


18       Q.    I'm just clarifying.
  


19             And your higher end number in your range
  


20   here, it got higher in your corrected slide, right?
  


21       A.    For this flow rate, I think I picked that up.
  


22   No, that would be about 2.6.
  


23       Q.    Do you know what the depth would be using
  


24   504 cfs in the cross section located closest to
  


25   Hayden's Ferry?
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 1       A.    No.  It would be in that range.
  


 2       Q.    You would agree -- well, never mind.  Let's
  


 3   move to Slide 100.
  


 4             It's your position that we should only look
  


 5   at the maximum depths, correct?
  


 6       A.    I don't know that I would say only, but I
  


 7   think that the maximum depth is more indicative of
  


 8   boating conditions.
  


 9       Q.    And you're talking about horizontally across
  


10   the river, rather than down the river, average versus
  


11   maximum, right?
  


12       A.    Yeah.  Yes, at a particular cross section.
  


13   No, I'm not trying to say that you go out to the river
  


14   and you find the deepest spot and use that, no.
  


15       Q.    Do the deepest parts of the river, the
  


16   thalweg, as you sometimes call it, always connect in
  


17   one long trench down the river?
  


18       A.    Not always, but that would be the dominant
  


19   pattern, yeah.
  


20       Q.    But you could have a situation where you have
  


21   a deep pool on one side of the river that gets shallow
  


22   and then a pool starts over on the other side of the
  


23   river that's the deep part, and in order to get to the
  


24   deepest part, you would have to traverse some area
  


25   that's not the deepest part of the river, right?
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 1       A.    Typically, if you're going between pools,
  


 2   you're going to run through either a run or a riffle.
  


 3   So it would be shallower between those two, yeah.
  


 4   Quite often, in that area between, there is a deeper
  


 5   part of the channel, quite often.
  


 6       Q.    But even though --
  


 7       A.    Almost always there's a deeper, deeper spot.
  


 8       Q.    But it's not the deepest, because you're
  


 9   trying to get to that pool that's on the other side
  


10   that could be deeper?
  


11       A.    It's theoretically possible that as you're
  


12   boating from one pool to the next -- and what you're
  


13   trying to pick is you're trying to pick a line that
  


14   will be deep enough for you.  It's possible, maybe even
  


15   probable, that at any given point there's a deeper spot
  


16   off to the right or left, but you're looking for
  


17   someplace that connects, a sufficiently deep spot.
  


18       Q.    Do you recall testifying yesterday that your
  


19   selection of rating curves cross section was not
  


20   biased?
  


21       A.    Yes.
  


22       Q.    But the Commission really has no way to
  


23   verify that statement, right?
  


24       A.    They do not, other than I'm an honest guy and
  


25   I'm telling you the honest truth.
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 1       Q.    Right.  I'm not accusing you of anything;
  


 2   just saying that we can't verify it.
  


 3       A.    Trust and verify, right.
  


 4       Q.    And I don't remember perfectly, but did you
  


 5   previously testify that someone other than you actually
  


 6   selected the cross sections?
  


 7       A.    No.  I think I was involved in the selection
  


 8   of those.  It's been so long.  I do remember I had a
  


 9   guy that worked with me, who may have done the
  


10   computations; but I do remember setting them up and
  


11   talking about it and -- but it's been a long time.
  


12       Q.    And that person who did the computations,
  


13   they haven't been here to testify, right?
  


14       A.    No.  And, like I say, he may have done them.
  


15   He was working under my direct supervision then.
  


16       Q.    Okay.  So moving on to Slide 102, do you know
  


17   what the substantive changes were on this slide when
  


18   you replaced it?
  


19       A.    Yeah.  I would guess, because of the
  


20   disclosure, you probably have both of them, and you can
  


21   put them side by side and probably tell me better than
  


22   I can.  But my recollection of the changes is, when I
  


23   looked at the rating curves, there were a couple of
  


24   spots that I don't know what I did, but the numbers
  


25   were wrong.
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 1       Q.    So you just double-checked and made some
  


 2   corrections?
  


 3       A.    That's right.
  


 4       Q.    This slide reports your opinions regarding
  


 5   various depth parameters for the segments; is that
  


 6   right?
  


 7       A.    Yes.
  


 8       Q.    How come Segment 6 ranges are not specific
  


 9   values?
  


10       A.    Not one single values?
  


11       Q.    Right.  There's a range.
  


12       A.    Yeah.  Because we had 10 cross sections down
  


13   there.
  


14       Q.    So it's just illustrating the variation
  


15   between the cross sections?
  


16       A.    Right.  I don't think -- like I've said a
  


17   number of times, one cross section is probably not
  


18   enough.  Six -- 10 cross sections gives you some idea
  


19   of the range, and even that's probably not everything
  


20   you could know about the river.
  


21       Q.    Would you agree, though, that the cross
  


22   sections with the lowest depth would generally be
  


23   considered the limiting factor?
  


24       A.    I would agree that the lowest depths are the
  


25   lowest depths, and the lower the depth, the more
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 1   limiting it is.  So in that sense, yes.  But one
  


 2   location of a lower depth, that may indicate a point of
  


 3   difficulty that may represent less than a percent of
  


 4   the river's length.  So I don't think it's a full
  


 5   description of your experience.
  


 6       Q.    Do you know why, particularly in the
  


 7   10 percent, median, 90 percent, and high-flow boating
  


 8   season, do you know what causes the depth values for
  


 9   Segment 5 to be generally lower than those for
  


10   Segment 4?
  


11       A.    Yeah, that's interesting, isn't it?
  


12             And yet, again, as another reason why I'm not
  


13   a huge fan of rating curves, it's -- Segment 5 is
  


14   probably a little wider than -- almost definitely, it's
  


15   a little wider than Segment 4 was.
  


16             Also, recall that this is cross section 6
  


17   from Segment 6 that's being applied to Segment 5.
  


18   Those are probably the main reasons.
  


19       Q.    Would it be your opinion -- and you can
  


20   correct it if you don't agree. -- that Segments 5 and 6
  


21   are generally more navigable than Segments 2 and 3?
  


22       A.    Yeah, I think Mr. McGinnis asked me this
  


23   question at the end of my direct and had me rank them,
  


24   and I gave my numbers, and everybody else refused to do
  


25   it, so...
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 1             But, no, I think they're all navigable.  And
  


 2   I think Dr. Mussetter said, you know, it either is or
  


 3   it isn't.  So I'm not going to play that game.
  


 4       Q.    Just to be clear, I'm not asking you to rank
  


 5   them.
  


 6       A.    Yeah, I know.  But, yeah, I'll say that 2 is
  


 7   certainly more difficult than 3, or 2 -- let me start
  


 8   over.
  


 9             2 is more difficult to boat than 5 and 6, for
  


10   sure.  Segment 3, it's about the same as 5.  There's
  


11   just more flow in 5.  That sometimes helps.
  


12             Is that enough of an answer?
  


13       Q.    Yeah.  Yeah, thank you.
  


14             Would you agree that the depth values for the
  


15   low end range for Segment 6 are generally equal to or
  


16   lower than the values for Segment 2?
  


17       A.    Yes.
  


18       Q.    Because the mean annual for Segment 2 is
  


19   2.2 feet, and it's 2.2 to 4.9 feet for Segment 6,
  


20   right?
  


21       A.    Yes.
  


22       Q.    And for median annual, Segment 2 is 2.0 feet,
  


23   and it's 1.9 to 4.2 feet for Segment 6?
  


24       A.    Yes.
  


25       Q.    And median daily (entire year) for Segment 2
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 1   is 1.6 feet, and it's 1.6 to 3.4 feet for Segment 6,
  


 2   right?
  


 3       A.    Yes.
  


 4       Q.    Would you agree that your testimony regarding
  


 5   several of the technical issues has changed
  


 6   substantially since your direct testimony in this case
  


 7   last fall?
  


 8       A.    No.
  


 9       Q.    Well, you testified back then that the median
  


10   flow for Segment 6 was 1,230 cfs, right?
  


11       A.    Yes.
  


12       Q.    And you agree now that that was probably
  


13   incorrect, right?
  


14       A.    I believe if you look at my chart, the median
  


15   annual flow is still 1,230.
  


16       Q.    But that number was included in a chart of
  


17   medians that were daily flows, right?
  


18       A.    They were, depending on how -- yeah, mean
  


19   dailies.  But, yeah, it was based on -- it was the
  


20   median of the full record of dailies; not by calendar
  


21   day, but by -- it's the median annual daily.
  


22       Q.    Right.
  


23             And, you know, when you were discussing
  


24   earlier today that the Washington screening process,
  


25   that it's important to keep your units consistent; is
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 1   that right?
  


 2       A.    Yes.
  


 3       Q.    And that really wasn't consistent, was it?
  


 4       A.    Well, the units are the same; but, no, your
  


 5   point that it's a mixing of apples and oranges is yes.
  


 6   And that was confusing, and that's what I tried to say
  


 7   in my rebuttal the first time through my rebuttal, was
  


 8   that there was a mixing of apples and oranges there
  


 9   that led to more confusion.  And I feel like the way
  


10   I'm presenting it now probably makes more people less
  


11   unhappy, how about that.
  


12       Q.    And you testified back then that the average
  


13   depth for Segment 6 at a median flow rate was 5.3 feet,
  


14   right?
  


15       A.    You guys keep poking me on that.  That's
  


16   where the -- I read the curve wrong, and I corrected it
  


17   during my cross before, so...
  


18             But you asked me the question whether it
  


19   was -- my testimony had substantively changed; and I
  


20   think that, no, I think even with -- what I've tried to
  


21   do is, well, let's use the other guy's flow number
  


22   approach, let's use the other guy's rating curve
  


23   approach.  And you still come up with depths that are
  


24   in about the same ballpark.  And if you look at these,
  


25   you go, on these rating curves, at the low end you can
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 1   take small boats with low draft.  It doesn't matter
  


 2   whose discharge you use or what time period discharge
  


 3   you use.  That's your conclusion.  So in that sense,
  


 4   I'd say there's no substantive change at all.
  


 5       Q.    And you testified back then, and I believe on
  


 6   the Verde as well, that it's all about depth.  That was
  


 7   a quote, right?
  


 8       A.    Yeah, and you guys are going to punish me
  


 9   with that again too.  So I've tried to explain what I
  


10   meant by that several times now.  So I'll try again.
  


11             Depth is one of those binary things.  If you
  


12   don't have the depth, you're not going to have a
  


13   boating trip.  If you do have the depth, then there's a
  


14   whole host of other things that kick in as well.
  


15             So in one sense, yeah, it is all about the
  


16   depth, because you've got to have that.  I don't know
  


17   if I can give you an analogy, if that would help,
  


18   but...
  


19       Q.    But so if we look at the depth, it's a binary
  


20   thing; and then we kind of look at Mr. Williams' quote,
  


21   that it's more about obstacles; is that right?
  


22       A.    No, I'm not sure if that's what Tyler meant,
  


23   that it was all about obstacles.  Yeah, I think he's
  


24   saying that the elements of depth and how that depth is
  


25   expressed and one of the factors of getting down a
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 1   river relate to the obstacles relating to depth, but...
  


 2             So obstacles are one of those factors beyond
  


 3   simply depth.
  


 4       Q.    Okay.  Thanks.
  


 5             Moving to Slide 103, this is "Susceptibility
  


 6   to Navigation," a list of factors.  For boat types, you
  


 7   have listed low draft boats, wood and canvas.
  


 8             Are these the only boats that we should be
  


 9   considering from a historical perspective; low draft
  


10   boats, wood and canvas?
  


11       A.    Oh, no, I think you should look at all -- the
  


12   entire records of boats that are available.  But I'm
  


13   telling you that, you know, you can look all you want
  


14   at the Queen Mary; you're never going to sail it down
  


15   Salt River Canyon.
  


16             But so from a reasonable standpoint, again,
  


17   can a low draft boat be used for commercial purposes?
  


18   My answer to that is yes.
  


19             If that's the case, if that can be used for
  


20   commercial purposes and that takes the least amount of
  


21   water and least amount of depth and it's usable for
  


22   commerce, then that's probably the -- you just asked me
  


23   about limiting depths.  It's kind of analogous to that.
  


24       Q.    And these are the boats that we should
  


25   consider when trying to determine if there could be a
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 1   commercial reality, as required by PPL Montana?
  


 2       A.    You and I may differ on what PPL meant by
  


 3   commercial reality, but there are definitely boats that
  


 4   you should use in making a determination of
  


 5   navigability.
  


 6       Q.    What's your opinion of what PPL Montana means
  


 7   when they say there must be a commercial reality?
  


 8       A.    I think it said that the flow shouldn't be so
  


 9   brief that it could not be a commercial reality.
  


10       Q.    So commercial -- it would require commercial
  


11   reality for the amount of -- the length that flow is
  


12   floatable, but they don't mean it for any other part of
  


13   the analysis?
  


14       A.    That's the part where I read that.
  


15       Q.    Okay.  Slide 104.  This is "Susceptibility By
  


16   Rating Curve," and you compare year-round -- different
  


17   craft that you could use year-round on various parts of
  


18   the river versus during the seasonal high flow.
  


19             I notice that you have loaded small boats and
  


20   loaded flatboats only in the seasonal high flows; is
  


21   that correct?
  


22       A.    Yes, that is what it says there, yes.
  


23       Q.    So is it your position that loaded small
  


24   boats and loaded flatboats can only float during the
  


25   seasonal high flow?
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 1       A.    Loaded small boats I think could fit,
  


 2   depending on the load.  Yes, thank you for that.  Good
  


 3   for me to clarify here.  So a small boat with a full
  


 4   load, like if I take the Edith loaded with a thousand
  


 5   pounds, 1,500 pounds, is not going to -- is going to
  


 6   have some trouble at the lowest part of the year.
  


 7   During the seasonal high flow, no problem.  Loading it
  


 8   less, a boat a little more maneuverable or perhaps a
  


 9   little more durable than the Edith, would get down the
  


10   river year-round.
  


11       Q.    Also, when you were testifying regarding this
  


12   slide, you testified that Dr. Newell never saw the
  


13   river.
  


14             Do you remember Dr. Newell testifying that he
  


15   took a helicopter tour of the river and a ground tour
  


16   at various places?
  


17       A.    I do recall that.  And my recollection was
  


18   that his tour went up to the Lake Roosevelt and then
  


19   they turned around.  So the part of the river that --
  


20   most of the river that he saw was either in the
  


21   reservoir, which is not particularly relevant to its
  


22   ordinary and natural condition, or he was on the Lower
  


23   Salt at Segment 5 when the river was turned off, and
  


24   then, of course, Segment 6 is -- most of Segment 6 is
  


25   dry.
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 1             So probably the closest thing he got to the
  


 2   ordinary and natural condition was Segment 6 if the
  


 3   Verde were flowing at that time.
  


 4       Q.    Okay.  Slide 108, please.  Here you talk
  


 5   about qualified boating experts.  What do you mean when
  


 6   you say qualified boating expert?
  


 7       A.    Well, in the simplest way, someone who said,
  


 8   yes, I am an expert in boating.
  


 9       Q.    Because there's no qualification or
  


10   certification process in ANSAC, is there?
  


11       A.    No.
  


12       Q.    Is it your opinion that the Commission should
  


13   disregard the testimony of nonqualified boating experts
  


14   regarding boats and boating?
  


15       A.    Yes.
  


16       Q.    Shouldn't that same standard apply with
  


17   regard to history?
  


18       A.    Yes.
  


19       Q.    And archaeology?
  


20       A.    Yes.
  


21       Q.    Economics?
  


22       A.    Yes.
  


23       Q.    Native American studies?
  


24       A.    Yes.
  


25       Q.    Law?
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 1       A.    Yeah.
  


 2       Q.    Slide 109, please.  On this slide you say
  


 3   "Every 'braid' identified by Mr. Burtell &
  


 4   Dr. Mussetter has been boated.  Routinely.  Without
  


 5   difficulty."
  


 6             So, first of all, which braids were
  


 7   identified by Mr. Burtell and Dr. Mussetter?
  


 8       A.    Mr. Burtell had in his report, and I believe
  


 9   he went through this in his testimony, where he -- I
  


10   think he had a table in his report, actually, where he
  


11   listed multiple channel portions of the Upper Salt,
  


12   Segments 2 and 3, and that's primarily what I was
  


13   referring to.
  


14             Dr. Mussetter spoke about the split channels
  


15   or braids, if you will, that are down near the
  


16   confluence of Tonto Creek when we talked about
  


17   historical photos.
  


18       Q.    Some of those braids don't even exist
  


19   anymore, right?
  


20       A.    The ones underneath the reservoir.
  


21       Q.    So those haven't been boated by anybody
  


22   routinely, without difficulty, right?
  


23       A.    Well, yeah, the routinely word probably does
  


24   not apply to that specific location.  We do know that
  


25   the accounts of people who boated through there didn't
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 1   report any difficulties.
  


 2       Q.    And you're not saying that you know how
  


 3   everybody who ever went on a boat on any of those
  


 4   braids didn't have difficulty; that's not what your
  


 5   testimony is, right?
  


 6       A.    No.  I talked to a lot of boaters --
  


 7       Q.    Sure.
  


 8       A.    -- with a lot of boating descriptions and
  


 9   never heard of anybody.
  


10       Q.    Slide 116, please.  This is "Is Segment 5 in
  


11   its Ordinary & Natural Condition Today?"
  


12             And then you go through some indicators that
  


13   a dam might cause to -- downstream on a river; is that
  


14   accurate?  That was awkward, but generally what you're
  


15   trying to say?
  


16       A.    On this slide I think I'm trying to summarize
  


17   what different folks said about Segment 5, in answer to
  


18   the question of is Segment 5 in its natural condition.
  


19       Q.    Okay.  Part of the reason you say you know
  


20   some of these things haven't happened in Segment 5 is
  


21   because of your experience boating in Segment 5; is
  


22   that accurate?
  


23       A.    Part of that, yes.
  


24       Q.    The entirety of your boating experience on
  


25   the Salt River has been in modern conditions, though,
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 1   right?
  


 2       A.    Yes.
  


 3       Q.    So you're not saying your boating experience
  


 4   gives you an idea of what it was like predam, right?
  


 5       A.    I am saying that.
  


 6       Q.    Could you explain that for me?
  


 7       A.    Yeah.  So I -- in doing those boating trips
  


 8   and other trips not with boats out to that reach, other
  


 9   work in that segment, looking at the river, I'm making
  


10   observations as a geomorphologist about the condition
  


11   of that reach.
  


12             I've worked on well over 300 streams in
  


13   Arizona, doing detailed geomorphic analyses.  I'm
  


14   pretty good at picking out disturbed environments,
  


15   things that have changed, particularly as it relates to
  


16   modern history and streams.
  


17             I don't see those indicators in the times
  


18   that I've been out there.  I'm thinking about the river
  


19   as I'm going down it, looking for indications of is
  


20   that a sign that something might have changed.  And I'm
  


21   not seeing those things.
  


22       Q.    Okay.  Moving to Slide 119.  I'm sorry, 118.
  


23   This slide shows postdam median daily flows as --
  


24   that's the gray line, right?
  


25       A.    I have a blue line and kind of an orange
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 1   line.
  


 2       Q.    But the horizontal lines across the graph.
  


 3       A.    Oh, yeah, yeah, yeah.  Right.  Sorry.
  


 4       Q.    No problem.
  


 5             The gray line at 700 cfs, that's median daily
  


 6   flows postdam?
  


 7       A.    Yes, it is.
  


 8       Q.    And the blue line is median daily flow
  


 9   predam; is that right?
  


10       A.    Yes.
  


11       Q.    Doesn't that mean the dam has actually made
  


12   the river more boatable, because there's more
  


13   consistent discharge, such that the median daily flow
  


14   is 300 cfs higher?
  


15       A.    I have boated the river at 400 and I've
  


16   boated it at 700.  It's not significantly more
  


17   boatable.
  


18       Q.    There's a lot more days above the median for
  


19   predam, right?
  


20       A.    There are more dams, and if, by more
  


21   boatable, you mean there are more days when you can do
  


22   it, that's not really what I understand the -- what the
  


23   Court was thinking about.  I was thinking the Court was
  


24   saying the conditions of the river were more boatable,
  


25   so there were less obstacles, something like that.
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 1       Q.    Okay.
  


 2       A.    But I will fully grant you that there are
  


 3   more days, on average, in the modern conditions.
  


 4       Q.    Slide 123.
  


 5       A.    I guess I should finish that sentence.
  


 6       Q.    Oh, sorry.
  


 7       A.    More days that --
  


 8       Q.    I didn't mean to cut you off.
  


 9       A.    More days that are boated.
  


10             You didn't cut me off.  I just trailed off.
  


11   More days that are boatable.  I think we have the same
  


12   number of days today as we did in the past.
  


13       Q.    Okay.  Slide 123.  This is your historical
  


14   photo comparison to more modern photo, right?
  


15       A.    I mean, this is not a great photo comparison,
  


16   but it's intended to be in the same reach.
  


17       Q.    Well, and that's what I was going to ask you,
  


18   because you can't see Red Mountain in the background.
  


19       A.    No.  Yeah, I tried to describe that
  


20   yesterday.  It's not a full match.
  


21       Q.    It does look like there's more vegetation on
  


22   the left bank, wouldn't you agree?
  


23       A.    Yes, except for that you're not looking at --
  


24   well, I guess you are.  The left -- in the old
  


25   photograph the left bank is in the foreground.
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 1       Q.    Right.
  


 2       A.    And you're looking at a bar adjacent to the
  


 3   water surface.  So you're not actually seeing the left
  


 4   bank as most people would define the bank.  It's kind
  


 5   of absent there.  You're looking more strongly at the
  


 6   right bank.
  


 7       Q.    I mean, in the modern photo the banks of the
  


 8   river are covered in brush.  That's not the case in the
  


 9   historical photo, right?
  


10       A.    I would say the right bank in the background
  


11   is equally as well-vegetated as in the modern
  


12   photograph.  The species have changed a little bit.
  


13   There's more tamarisk that have come in since 1910.
  


14   The invasion of tamarisk was about in the '30s in this
  


15   area.  So we're seeing a little more traditional
  


16   riparian vegetation in the old photograph.  Overall
  


17   cover is about the same.  So I don't think you can get
  


18   too rigorous about this comparison without a lot more
  


19   documentation.
  


20       Q.    Okay.  Slide 124, please.  This slide refers
  


21   to indicators that you would expect to see on Segment 5
  


22   if there had been significant postdam degradation; is
  


23   that accurate?
  


24       A.    Yes.
  


25       Q.    Do you agree that with the passage of time
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 1   since the dam was constructed, could affect the extent
  


 2   to which such indicators might be visible?
  


 3       A.    Yes.
  


 4       Q.    Because over time perched channels and
  


 5   hanging tributaries would tend to cut down to the main
  


 6   stem, for example?
  


 7       A.    Probably with hanging tributaries, less so
  


 8   with perched channels.
  


 9       Q.    And exposed roots would only be present so
  


10   long as that particular plant was alive, right?
  


11       A.    Yeah, but you would expect that -- well, no,
  


12   actually, you would still see exposed roots after the
  


13   tree died.  That's certainly a possibility.  But if the
  


14   dam were the cause of degradation, I think you would
  


15   see that progressing through time.  It would not be
  


16   something that occurred, in the case of Stewart
  


17   Mountain Dam, in the 1930s and was only expressed in
  


18   the 1940s.  It would be something that would continue
  


19   to progress with time, probably acidotically less with
  


20   time.
  


21       Q.    Do you know how long it's been since Stewart
  


22   Mountain Dam was completed?
  


23       A.    I don't recall the exact date.  I believe it
  


24   was 1934, maybe.  So what's that?  70, 80 years.
  


25       Q.    Do you agree that in Segment 5, below Stewart


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 23      05/19/2016 5095


  


 1   Mountain Dam, the slope of the ground falls as you walk
  


 2   towards the bank of the river?
  


 3       A.    In Segment 5 the slope falls as you walk
  


 4   towards the river.
  


 5       Q.    Right, from the banks or from above the
  


 6   banks.
  


 7       A.    Well, if it didn't, the water would be
  


 8   somewhere else.  But, yeah, generally, the river part
  


 9   is deeper than the floodplain.
  


10       Q.    Okay.  Slide 126.  This is another one of
  


11   those comparisons, and is this one more in the same
  


12   spot than the last one?
  


13       A.    Well, at least in this one you're looking at
  


14   the same features.  I didn't get the aspect right.  I
  


15   left the print out.  I was going to take it with me so
  


16   I could match it, and I left it at home.  So I took my
  


17   best guess as to what it was.
  


18       Q.    You don't think that there's a lot more
  


19   vegetation in the modern photo than the old one?
  


20       A.    A lot more?
  


21       Q.    Just more is fine.
  


22       A.    Well, you're seeing a mid channel or a mid --
  


23   well, you're seeing the bar there, so I think you're
  


24   looking at a lower flow rate, so there's more exposed
  


25   on the edge.  I would say on river left, the river left
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 1   is a little less vegetated than river right is in the
  


 2   current condition.  I'd grant you that.  But is there a
  


 3   drastic difference there?  Nah.
  


 4       Q.    Do you think that this -- the historic photo
  


 5   looks a little bit sandier?
  


 6       A.    Yes.  It looks that way, yes.
  


 7       Q.    Okay.  Slide 132.
  


 8       A.    But, again, you've inundated where the sandy
  


 9   area is.  And if you paddle around the river, you --
  


10   just around the bend, I meant to say, you do see some
  


11   other sand bars along the river that are similar to
  


12   that.
  


13             I'm sorry.  The next slide was?
  


14       Q.    132.  Are you there?
  


15       A.    I am.
  


16       Q.    Do you recall yesterday testifying that your
  


17   opinions about whether Courts place any weight on
  


18   government land surveys in determining navigability
  


19   were based on your prior discussions with other
  


20   Attorney Generals?
  


21       A.    Not mine, but discussions that had been
  


22   related to me, yeah.
  


23       Q.    Which other Attorney Generals was that?
  


24       A.    It was a northern Rocky Mountain state and
  


25   then the State of Alaska.
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 1       Q.    You can't give me specifics on the Rocky
  


 2   Mountain state?
  


 3       A.    No.
  


 4       Q.    When did you talk to them about this issue?
  


 5       A.    I've talked to the Alaska AG's over the
  


 6   course of the last six years or so, and the other
  


 7   discussions that were related to me occurred at
  


 8   different times.
  


 9             And what -- you asked me a question at the
  


10   start of this that said that weren't given any weight;
  


11   and if I said that, I didn't mean to say that at all.
  


12   I would say that they're not definitive.
  


13       Q.    Okay.  They're still probative to some
  


14   extent?
  


15       A.    Yes.
  


16       Q.    Did they cite to you any specific Court
  


17   decisions?
  


18       A.    No.
  


19       Q.    You would agree, wouldn't you, that States
  


20   generally are in favor of navigability with regard to
  


21   streambed title issues?
  


22       A.    I wouldn't say this one is.  It seems like
  


23   there's been 20 years of trying to give it away.
  


24             In general, States are arguing.  I would say
  


25   that's a general truth.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 23      05/19/2016 5098


  


 1       Q.    And as an expert testifying before this
  


 2   Commission, does it concern you that your sources for
  


 3   this particular testimony, other Attorney Generals,
  


 4   might be biased?
  


 5       A.    I hadn't considered that.  I find Attorney
  


 6   Generals to be extremely unbiased.
  


 7       Q.    Do you also recall --
  


 8                  CHAIRMAN NOBLE:  He loves you, Eddie.
  


 9                  MR. SLADE:  Who doesn't.
  


10   BY MR. HEILMAN:
  


11       Q.    Do you recall testifying yesterday about
  


12   discussions --
  


13       A.    Just for the record, I'm saying that
  


14   tongue-in-cheek, okay.
  


15       Q.    Of course.  Sure.
  


16                  MR. MCGINNIS:  Everybody knows that's
  


17   not true.
  


18                  CHAIRMAN NOBLE:  A lump clear out here.
  


19                  MR. SLADE:  Jon.
  


20                  THE WITNESS:  Eddie is the exception.
  


21   BY MR. HEILMAN:
  


22       Q.    Do you recall also yesterday testifying about
  


23   discussions you had with a surveyor named Jerry, who
  


24   said that the only basis historical surveyors used to
  


25   determine navigability was to look at a river and see
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 1   if it had any boats in it?
  


 2       A.    I do recall talking about my discussions with
  


 3   Jerry Knight.  I don't think that he said that it was
  


 4   the only basis.
  


 5       Q.    Jerry Knight, is that spelled like --
  


 6       A.    Like Bobby Knight.
  


 7       Q.    Okay.  And who does he work for?
  


 8       A.    He's retired now.
  


 9       Q.    And when did you talk to him?
  


10       A.    I've talked to him many times in many places.
  


11   Most recently, well, he lives in Palau now, so we
  


12   exchange e-mails.
  


13       Q.    Where did he work before he retired?
  


14       A.    I believe he was a -- well, he had a career
  


15   with the BLM as a surveyor, and then he worked as a
  


16   consultant for a number of years after retiring, and he
  


17   did mostly boundary survey and navigability work.
  


18       Q.    This morning you were asked some questions
  


19   regarding the Mosquito Fork criterion boat used by
  


20   Dr. Mussetter.  Do you recall that?
  


21       A.    Yes.
  


22       Q.    Do you know whether poling boats were ever
  


23   used in the Southwest?
  


24       A.    I don't.  I knew that they would be capable
  


25   of being used, and they were a boat that's available,
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 1   and there were certainly boats that were very similar
  


 2   in design to those that were used in various places.
  


 3       Q.    Do you know when Alaska became a state?
  


 4       A.    January 1, 1959, I think, maybe '58.
  


 5       Q.    And then regarding your testimony late
  


 6   yesterday afternoon or morning, the more recent Indian
  


 7   boating accounts that you testified about, who found
  


 8   those new accounts?  Was that you?
  


 9       A.    That was information collected by the Land
  


10   Department and the Arizona Attorney General's Office.
  


11       Q.    Do you have a copy of Exhibit State Land
  


12   Department 396?  That's your rebuttal narrative.
  


13       A.    It's the narrative?
  


14       Q.    I can give you a copy.
  


15       A.    Yeah, sure.
  


16             Is it the hydrology?
  


17       Q.    Not the rating curves one.
  


18       A.    The rating curves.  Not the rating curves.
  


19       Q.    Not the rating curves one.
  


20       A.    I do have a copy.
  


21       Q.    Oh, you've got it?
  


22                  MR. HEILMAN:  Do you guys need a copy?
  


23                  CHAIRMAN NOBLE:  Of course.  If you made
  


24   copies, we really appreciate having them.
  


25                  MR. HEILMAN:  Sure.
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 1                  CHAIRMAN NOBLE:  Makes us feel wanted,
  


 2   loved.  Not quite as appreciated as Eddie is, but...
  


 3   BY MR. HEILMAN:
  


 4       Q.    Could you turn to Page 2 of that?  And I'm
  


 5   looking at the second paragraph, the third sentence,
  


 6   starting with "Opponents also fail."
  


 7             Do you see that?
  


 8       A.    Yes.
  


 9       Q.    Could you read that sentence for me?
  


10       A.    "Opponents also fail to properly acknowledge
  


11   that the single value of median daily flow data they
  


12   now seem to prefer fails to capture the ordinary
  


13   seasonal fluctuations of flow in the river.  (See
  


14   Figure 1 for example of the variance between ordinary
  


15   seasonal flow variations [sic] and the median daily
  


16   discharge)."
  


17       Q.    Is it your position that using median daily
  


18   flow as an index of typical flows is appropriate for
  


19   Segments 1 through 4, but median annual flow is more
  


20   appropriate in Segments 5 and 6?
  


21                  CHAIRMAN NOBLE:  You're killing her.
  


22                  MR. HEILMAN:  I'm sorry.
  


23                  CHAIRMAN NOBLE:  It's almost 4:30.
  


24   Anything you say will be taken down.
  


25                  THE WITNESS:  You're going to have to
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 1   repeat that question.
  


 2   BY MR. HEILMAN:
  


 3       Q.    I'm going to move on.
  


 4                  MR. SPARKS:  That's a good line, man.
  


 5                  CHAIRMAN NOBLE:  No, you don't.  Mark.
  


 6   You don't move on.  You go back and repeat the
  


 7   question.
  


 8                  MR. HEILMAN:  Well, I've kind of already
  


 9   asked him about it earlier today.
  


10                  CHAIRMAN NOBLE:  Don't let the
  


11   Commission get in your way.
  


12                  MR. HEILMAN:  I'm not.
  


13                  MR. SLADE:  You might let Jody get in
  


14   your way, though.
  


15   BY MR. HEILMAN:
  


16       Q.    In the second full paragraph, in the second
  


17   sentence, it's got an underlined portion.  "Again, the
  


18   numbers presented in the ASLD reports are those
  


19   published by the United States Geological Survey or in
  


20   other peer-reviewed journals."
  


21             Is it your opinion that the median daily
  


22   flows and other flow values computed by Dr. Mussetter
  


23   are incorrect?
  


24       A.    No.  In fact, I think that he did the
  


25   computations correctly.  In fact, I adopted his
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 1   methodology of using the entire record.
  


 2             The one thing that I would -- where we would
  


 3   differ in terms of what my recommended numbers are
  


 4   would be to add in the depletions.
  


 5             And having said that, I actually didn't check
  


 6   his numbers against mine, so I would assume we pressed
  


 7   the same button on the software.
  


 8       Q.    Page 4, Footnote 4, you write that
  


 9   Dr. Mussetter was critical of using the USGS flow data
  


10   summaries published in 1998 because there are now
  


11   nearly 20 additional years of record that could be
  


12   considered.  The inclusion of the post-1996 data biases
  


13   the result by adding too many below-average flow years.
  


14             Is it correct to say that your position is
  


15   that you believe that using a complete record to
  


16   compute flow statistics biases the result, compared to
  


17   only a partial record?
  


18       A.    I noticed that the use of the modern day data
  


19   in this period of drought that we have brought the
  


20   numbers down, and that that's probably what some of my
  


21   opinion there is, is that it's a lower number.  And I
  


22   do believe that it biases it in the low direction.
  


23   However, I'm adopting it, so it's kind of a moot point,
  


24   but...
  


25       Q.    But the flip side of the coin would be that
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 1   your shorter period with its wetter averages also
  


 2   biases it in the other direction, right?
  


 3       A.    Depending on what you happen to think about
  


 4   climate change and what that's doing to flow rates and
  


 5   whatnot and how that represents the ordinary and
  


 6   natural condition of the river prior to statehood.
  


 7
  


 8              EXAMINATION BY COMMISSIONER ALLEN
  


 9                  COMMISSIONER ALLEN:  Question.  The
  


10   question is, what is the basis for computing the
  


11   average annual flow?
  


12                  THE WITNESS:  As I, you know,
  


13   recommended or just by comparing whether it's biased or
  


14   not biased?
  


15                  COMMISSIONER ALLEN:  No, what,
  


16   statistically, is the flow based on at this point in
  


17   time versus 20 years ago?
  


18                  THE WITNESS:  It's the same USGS
  


19   streamflow records.
  


20                  COMMISSIONER ALLEN:  And what does it
  


21   show?
  


22                  THE WITNESS:  It shows a declining mean
  


23   annual flow.
  


24                  COMMISSIONER ALLEN:  Right.  So the
  


25   statistics are only based on the past 30 years.
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 1                  THE WITNESS:  Right.
  


 2                  COMMISSIONER ALLEN:  Unless you take the
  


 3   full record.
  


 4                  THE WITNESS:  Correct.
  


 5                  COMMISSIONER ALLEN:  Okay.
  


 6                  Does that question make any sense?
  


 7                  THE WITNESS:  It did to me.
  


 8
  


 9            REBUTTAL CROSS-EXAMINATION (CONTINUED)
  


10   BY MR. HEILMAN:
  


11       Q.    Turning to Page 8 of this, which is Table 2,
  


12   the third note there under the table states that
  


13   Segment 5 values are likely to be underestimated, i.e.,
  


14   they should be higher, because the USGS gages miss
  


15   significant contributing drain area (approximately
  


16   1,230 square miles) between the Roosevelt and Tonto
  


17   gages and upstream end of Segment 5.  The missed area
  


18   includes several perennial streams and numerous
  


19   springs.
  


20             Did I read that correctly?
  


21       A.    Yes, you did.
  


22       Q.    What are the perennial streams that you're
  


23   aware of in that area?
  


24       A.    Downstream of the gages?  Let's see.  Pinto
  


25   Creek is one.  Rye Creek may be coming in there.
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 1   There's river on the Tonto side.  There's one that
  


 2   comes in river left downstream of Gun Creek.
  


 3             Then you get down below the Roosevelt Dam and
  


 4   there is, let's see, Fish Creek, Reevis, Boulder.  I
  


 5   know I'm forgetting something along the lines there.
  


 6             And then on the Verde side there are a couple
  


 7   of them in there, I think Sycamore, one of the
  


 8   Sycamores.  There might actually be two Sycamores that
  


 9   come in.  I would have to look at a map.  There's a few
  


10   of them.
  


11       Q.    Okay.  Are there any named springs that
  


12   you're aware of in that area?
  


13       A.    There's a number of springs that are
  


14   certainly up canyons and whatnot.  I'm not going to be
  


15   familiar enough to be able to recite them.
  


16       Q.    Okay.
  


17       A.    I'm just saying geologically, by position,
  


18   it's very likely that you would see springs along the
  


19   reach.
  


20       Q.    Okay.  Do you have a copy of 397, which is
  


21   your rating curve rebuttal?
  


22       A.    Yes.
  


23                  CHAIRMAN NOBLE:  How many more days do
  


24   you think you have?
  


25                  MR. HEILMAN:  I'm coming close to
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 1   finishing.
  


 2   BY MR. HEILMAN:
  


 3       Q.    This is Exhibit 397, which is your narrative
  


 4   rebuttal to the flow rating criticism that you
  


 5   received; is that right?
  


 6       A.    It's a rebuttal of all I felt relevant to
  


 7   reply to, whether it was criticism or other.
  


 8       Q.    But, specifically, this one talks about
  


 9   rating curves?
  


10       A.    Yes.
  


11       Q.    Page 1, bullet point three, could you read
  


12   that for me?
  


13       A.    The one begins "That's it?"
  


14       Q.    Yeah.
  


15       A.    "That's it?  The opposing experts seem to
  


16   want to limit the discussion about the Salt River's
  


17   susceptibility to navigation to just the rating curve
  


18   depth estimates, in some cases to a single rating curve
  


19   purported to accurately depict conditions for an entire
  


20   river segment.  By limiting the susceptibility
  


21   investigation in this way, they ignore all of the other
  


22   sources of information that can be used to estimate
  


23   typical flow depths and river conditions, and that
  


24   could be used to verify the relevance of the rating
  


25   curve estimate(s)."
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 1       Q.    Didn't Dr. Mussetter repeatedly emphasize
  


 2   that he didn't think the analysis was meaningful
  


 3   because of the use of 5-foot contour maps to evaluate
  


 4   depths that are 1 to 2 feet?
  


 5       A.    He did say that.
  


 6       Q.    And Dr. Mussetter never advocated that rating
  


 7   curves should establish depths, right?  He was simply
  


 8   checking your work.
  


 9       A.    He added 4 new ones.
  


10       Q.    Specifically in response to your analysis,
  


11   though, right?
  


12       A.    As to his motivations, I don't know.  I
  


13   noticed that he created new curves.  So if that's the
  


14   characterization, that he doesn't believe that the
  


15   rating curves are appropriate, okay.
  


16       Q.    Page 10, please.  That's your Table 4, right?
  


17       A.    Yes, it is.
  


18       Q.    And you have some median daily discharge
  


19   estimates for this, right?
  


20       A.    Yes.
  


21       Q.    For the Logan account --
  


22       A.    Yes.
  


23       Q.    -- we don't even know what year that is,
  


24   right?
  


25       A.    That's correct.
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 1       Q.    And we don't have flow records for before
  


 2   1873, right?
  


 3       A.    We don't have flow records for even past
  


 4   that.
  


 5       Q.    And Logan said he waited to take his boat
  


 6   down the river until there was rains in the spring
  


 7   caused the snow to melt, and you think that the median
  


 8   daily discharge was 400 cfs?
  


 9       A.    Well, I'm saying it was greater than 400 cfs.
  


10       Q.    How did you come up with that number?
  


11       A.    Just looking at the curves and thinking about
  


12   spring floods.  I'm not trying to say it was as low as
  


13   400 cfs, but there needed to be some kind of a bump up
  


14   from normal in order to qualify it as the spring flood,
  


15   as he called it, or spring runoff, as I would call it.
  


16       Q.    Is that for all six segments?  Because you
  


17   claim that he went on all six segments, right?
  


18       A.    Well, that's what he -- that's what
  


19   Mr. Hayden described, and then I'm simply reporting
  


20   what was described there.  And, again, that was one of
  


21   the other reasons I just put down a greater than.  So
  


22   what I guess I'm trying to depict there is, it was not
  


23   a low flow trip.
  


24       Q.    What about these other 1873 trips or 1800
  


25   trips where we didn't have flow data and you didn't use
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 1   greater than signs?
  


 2       A.    Yeah, in those cases I'm taking the time
  


 3   period and I'm looking at the median daily discharge in
  


 4   the six graphs I put out for each of the six segments,
  


 5   and I'm looking at the by day, median daily by day, and
  


 6   saying over that time period, what's the range of
  


 7   flows.  So that's a typical.
  


 8       Q.    Note 1 says you omitted accounts where no
  


 9   month and year was available?
  


10       A.    Yeah, with the exception of the Logan one and
  


11   maybe another one.
  


12       Q.    Did you adjust any of these dates in the
  


13   chart using Dr. Littlefield's testimony that many of
  


14   the months you originally listed were incorrect?
  


15       A.    Yeah, I don't recall that he had many of
  


16   them.  I know he pointed it out for the 5 tons of
  


17   wheat, and there may have been one other one, and then
  


18   let's see.  Yeah, I've got 5 tons of wheat listed as
  


19   April, so that's an adjustment based on what
  


20   Dr. Littlefield said.  And I think he may have -- I
  


21   forget the other one, but I thought -- I thought I did,
  


22   yeah.
  


23                  MR. HEILMAN:  Actually, Mr. Chairman, I
  


24   have a few more questions, but if I take a little
  


25   break, I can cut more down and then just come back and
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 1   maybe have a few left.  Would that be okay with you?
  


 2                  CHAIRMAN NOBLE:  You'll be surprised
  


 3   what I can do with a little break.  We'll take
  


 4   10 minutes.
  


 5                  (A recess was taken from 3:25 p.m. to
  


 6   3:34 p.m.)
  


 7                  CHAIRMAN NOBLE:  Well, then let's
  


 8   proceed.
  


 9   BY MR. HEILMAN:
  


10       Q.    I just have a few more questions, and I'm
  


11   almost done.  I'm going to hand out what is C054, State
  


12   Land Department 392.
  


13             You talked about this a little earlier today.
  


14   This is the Carl Hayden book on Charles Hayden.  It has
  


15   the Logan account.
  


16             But could you turn to Slide 12 of your
  


17   PowerPoint?  And you have this titled "New Information
  


18   from Charles Trumbull Hayden Pioneer by Carl T. Hayden
  


19   (Page 42)."  And on the bottom there you have "Hayden
  


20   decided to forego log-floating because:"  The second
  


21   bullet point, "Log floats best at high water."
  


22             Is that right?
  


23       A.    Yes.
  


24       Q.    So if you turn to Page 42 of this exhibit,
  


25   starting on the first page, going onto the second page,
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 1   the paragraph says "As a result of this trip,
  


 2   Mr. Hayden decided that logs would lodge in the canyons
  


 3   and could only be floated when the river was in flood,
  


 4   but that at such times it would not be possible to hold
  


 5   them by a boom in the river."
  


 6       A.    Yes.
  


 7       Q.    So it wasn't just that he decided that log
  


 8   floats best at high water.  He determined that the logs
  


 9   could only float in floods, right?
  


10       A.    Yes.  That was his determination, yes.
  


11
  


12              EXAMINATION BY COMMISSIONER ALLEN
  


13                  COMMISSIONER ALLEN:  Question.  How do
  


14   you define floods, again?
  


15                  THE WITNESS:  What I took this to mean
  


16   would be the spring runoff.
  


17                  COMMISSIONER ALLEN:  Okay.
  


18
  


19            REBUTTAL CROSS-EXAMINATION (CONTINUED)
  


20   BY MR. HEILMAN:
  


21       Q.    Okay.  Moving to Slide 31, please.
  


22       A.    And the reason for that is because of
  


23   Mr. Logan's trip at that same descriptor.
  


24             Number 3, you said?
  


25       Q.    31.
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 1       A.    Slide 31.
  


 2       Q.    Sorry.  Yeah.
  


 3       A.    Okay.
  


 4       Q.    So you have beaver pelts.  The value you put
  


 5   for 192 to 479, that's taking the figure you got from
  


 6   the newspaper and using Consumer Price Index --
  


 7       A.    Yes.
  


 8       Q.    -- to modernize it?
  


 9       A.    Yes.
  


10       Q.    And was it your testimony that they could get
  


11   $250,000?
  


12       A.    My testimony -- I think we went through that
  


13   this morning with Mr. Murphy or this afternoon,
  


14   whenever it was.  That's just simply the math of it.
  


15       Q.    Well, the permit was for 250 pelts; is that
  


16   right?
  


17       A.    Okay, so I'm just kind of order of magnitude
  


18   checking things right here, and that's how it maths
  


19   out.
  


20             Do I believe that the Day brothers got
  


21   $250,000 every year in 2015 dollars?  I don't know.
  


22   Probably not.  That seems like a very high number.
  


23       Q.    Well, I just got confused, because I took the
  


24   high end number, 479, times 250.  That gets you around
  


25   $115,000.  I was just curious where the $250,000 came
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 1   from?
  


 2       A.    Well, let me go back to my numbers here just
  


 3   a sec.
  


 4             So if we had 250 pelts, would be -- at the
  


 5   high end, times $20 a pelt, would be -- let me just
  


 6   double-check my math there.
  


 7             125.  You're right.  I just did the math in
  


 8   my head and did it incorrectly, so...
  


 9       Q.    Okay.  Thanks.
  


10             Was it -- has it ever been your previous
  


11   testimony before this Commission, whether it be on the
  


12   Verde or the Gila or even the Salt, that the ordinary
  


13   flow was between 10 percent and 90 percent, instead of
  


14   10 percent and the 2-year flood event?
  


15       A.    Yes.
  


16       Q.    So when did you decide that the high end was
  


17   the 2-year flood event?
  


18       A.    Just you think more about these things as you
  


19   go along, and I was thinking about what's ordinary, and
  


20   it occurred to me that ordinary, ordinary high water
  


21   mark, I was thinking about bankfull, what's the
  


22   definition of a flood, because instead of focusing on
  


23   the flow duration, after I think about, well, what's
  


24   nonflood, you know, part of the Winkleman decision were
  


25   nonflood/nondrought, so I started thinking about what's
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 1   the lower limit of flood.
  


 2       Q.    Did any of the boating accounts get added
  


 3   because you decided to switch from a 90 percent limit
  


 4   to the 2-year flood event, like the Logan account?
  


 5       A.    I don't -- from the little we know about
  


 6   Logan and the lot I know about the river, I doubt that
  


 7   he was in flood flood.  I think he --
  


 8       Q.    But he could have been in the 10 percent,
  


 9   high 10 percent, couldn't he?
  


10       A.    He could have been.
  


11       Q.    And you testified that on rebuttal you used
  


12   the full range of record that Dr. Mussetter did, right?
  


13       A.    Yes.
  


14       Q.    How many years of data were included in that
  


15   extended record?
  


16       A.    It depends on the gage.
  


17       Q.    Well, how many years overall out of all the
  


18   gages?
  


19       A.    I have a slide that shows that somewhere.  I
  


20   think the longest record is from the Salt River near
  


21   Roosevelt, which I think is 1913 to 2015.
  


22       Q.    So that's over a hundred years of data,
  


23   right?
  


24       A.    Yeah, it is.
  


25       Q.    Okay.
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 1                  MR. HEILMAN:  That's all I have.  Thank
  


 2   you very much for your testimony, Mr. Fuller.
  


 3                  THE WITNESS:  You're welcome.
  


 4                  CHAIRMAN NOBLE:  Somebody put a couple
  


 5   of donuts up there, would you?
  


 6                  MR. HOOD:  I'm not going to be up here
  


 7   that long.
  


 8                  (A brief recess was taken.)
  


 9                  CHAIRMAN NOBLE:  Mr. Hood, is Mr. Fuller
  


10   ready?
  


11                  THE WITNESS:  He is.
  


12                  CHAIRMAN NOBLE:  Then we're ready to
  


13   proceed.
  


14                  MR. HOOD:  Thank you, Mr. Chairman,
  


15   Commission.  Thank you for all of your patience with
  


16   all of us.  Sean Hood on behalf of Freeport Minerals.
  


17
  


18                 REBUTTAL CROSS-EXAMINATION
  


19   BY MR. HOOD:
  


20       Q.    Mr. Fuller, good to see you again.
  


21       A.    Likewise.
  


22       Q.    I'm going to be as fast as possible.  We're
  


23   all looking at the clock and trying to get out of here,
  


24   and hopefully tomorrow we can all do different things.
  


25       A.    I'll do my best as well.
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 1       Q.    Sounds great, Mr. Fuller.  I appreciate that.
  


 2             I've handed out three documents to start.
  


 3   One is from your ASLD 398.  It's page four of that
  


 4   supplemental document, and this is where you had a
  


 5   correction to what was in your rebuttal slides.
  


 6             Do you recognize this as such?
  


 7       A.    Yes.
  


 8       Q.    Great.  And I think the correction that you
  


 9   made is you labeled the orange dashed line; is that
  


10   right?
  


11       A.    Yes.
  


12       Q.    The other -- the second document that I
  


13   handed out is Figure 6 from Mr. Burtell's report.  That
  


14   is C021 in evidence.
  


15             And do you recognize that figure?
  


16       A.    Yes.
  


17       Q.    It is from Figure 6 from Mr. Burtell's report
  


18   that you captured the graph that's shown on your 398,
  


19   page four; is that correct?
  


20       A.    Yes.
  


21       Q.    Great.  And you'll see that Mr. Burtell
  


22   labeled his orange line average reconstructed flow, as
  


23   opposed to long-term median.  Do you see that?
  


24       A.    Yes.
  


25       Q.    And so is what we see here on ASLD 398, page
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 1   four, where you have labeled this long-term median
  


 2   average -- or, sorry, long-term median annual, was that
  


 3   just you weren't clear on what Mr. Burtell had done,
  


 4   and now you see that it was an average, not a median?
  


 5       A.    No.
  


 6       Q.    Okay.  Can you explain why Mr. Burtell
  


 7   purports to have calculated the average and you
  


 8   identified that line as the median?
  


 9       A.    It happens to be in the same place.  If you
  


10   count up the number of points and figure out what's --
  


11   50 percent are above and 50 percent are below, that's
  


12   where that median line plots out.
  


13       Q.    So is this -- the orange dashed line that
  


14   shows up on 398, page four, did you move it from where
  


15   Mr. Burtell had it on Figure 6?
  


16       A.    No.  It happens to be in about the same
  


17   place.
  


18       Q.    Okay.  About.  Do you know if the median was
  


19   a little bit higher or a little bit lower?
  


20       A.    I don't recall.
  


21       Q.    Okay.  So, but it was close enough that you
  


22   labeled it median?
  


23       A.    Yes.  And I didn't compute it by -- I did it
  


24   by eye, basically, in counting points.
  


25       Q.    And if we look at Mr. Burtell's Figure 6,
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 1   again, this is part of his report, which is C021 in
  


 2   evidence, you'll see that the orange dashed line lines
  


 3   up at about 750,000 acre-feet per year?  Do you see
  


 4   that?
  


 5       A.    Yes.
  


 6       Q.    Okay.  And then the third document that I've
  


 7   given you to start here is -- it's a chart that
  


 8   Mr. Burtell prepared upon receiving your rebuttal
  


 9   materials.  And you'll see here that he's talking -- in
  


10   the left column he has different periods of record.
  


11   One relates to the long-term period relating to the
  


12   tree ring data.
  


13             Does that appear to be what is dealt with
  


14   there, 1361 to 2005?
  


15       A.    Yes.
  


16       Q.    And that has the average annual flow in the
  


17   Salt River at Roosevelt Dam at 755,900 acre-feet.  Do
  


18   you see that?
  


19       A.    I do.
  


20       Q.    And that corresponds with where his average
  


21   reconstructed flow line plots on his Figure 6; is that
  


22   right?
  


23       A.    Yes.
  


24       Q.    Did you calculate the average annual flow
  


25   associated with the period of record that Mr. Burtell
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 1   used at any of his three gages, which are the USGS gage
  


 2   at Roosevelt, the USGS gage near Roosevelt, and the
  


 3   USGS gage near Chrysotile?
  


 4       A.    I did not.
  


 5       Q.    And so what he has put here, that two of the
  


 6   three are actually wetter than the long-term average
  


 7   based on the tree ring data, you haven't done that
  


 8   calculation?
  


 9       A.    I have not.
  


10       Q.    Okay.  So without having done that
  


11   calculation, you would take Mr. Burtell's calculations
  


12   at face value; that for the USGS gage at Roosevelt and
  


13   the USGS gage near Roosevelt, it was actually wetter;
  


14   and the USGS gage near Chrysotile was not quite as wet
  


15   as the long-term average?
  


16       A.    That's what his calculations indicate, yes.
  


17       Q.    Okay.
  


18                  MR. SLADE:  Is that getting submitted
  


19   into the record?
  


20                  MR. HOOD:  Thank you, Mr. Slade.  Yes.
  


21   This is -- Mr. Slade, you'll recognize that chart as
  


22   one that I circulated last night upon receiving it from
  


23   Mr. Burtell.  This will be submitted into evidence.
  


24                  Mr. Mehnert, I don't know if you've
  


25   assigned it a number already or if we're going to have


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 23      05/19/2016 5121


  


 1   to do that later.
  


 2                  DIRECTOR MEHNERT:  C057.
  


 3                  MR. HOOD:  Thank you, Mr. Mehnert.
  


 4                  So that the record is clear, the table
  


 5   dated May 2016 prepared by Plateau Resources, LLC
  


 6   titled "Comparison of Average Annual Flows in the Salt
  


 7   River at Roosevelt Dam for Different Periods of Record"
  


 8   is in the record now as C057.
  


 9                  And, Mr. Mehnert, we will follow up with
  


10   correspondence, following the typical protocols in
  


11   terms of copies and so forth.
  


12                  (A brief recess was taken.)
  


13   BY MR. HOOD:
  


14       Q.    Mr. Fuller, what I hope you have in front of
  


15   you are four additional pages.  One is a "Beyond Rating
  


16   Curves" chart that we've seen numerous times over the
  


17   last few days, which is ASLD 398.  Do you have that?
  


18             Great.
  


19             The second one is Table 7 from Mr. Burtell's
  


20   Upper Salt River report, which is C021.
  


21             No Table 7?
  


22       A.    I have Table 5.  That's the only one I have.
  


23             Okay.
  


24       Q.    And then for comparison purposes, we may have
  


25   a couple -- I may have a couple questions for you,
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 1   Mr. Fuller, about Table 10 from Mr. Burtell's Upper
  


 2   Gila report and Table 5 of his Verde report.  Do you
  


 3   have both of those?
  


 4       A.    I don't have Table 10.
  


 5       Q.    You don't have Table 10.  We will find you
  


 6   Table 10.
  


 7                  COMMISSIONER ALLEN:  And where is
  


 8   Table 7?
  


 9                  MR. HOOD:  I will find you Table 7.
  


10                  Thank you, Mr. Gookin.
  


11                  COMMISSIONER ALLEN:  Nobody else up here
  


12   has it.
  


13                  MR. HOOD:  No one else does?
  


14                  COMMISSIONER ALLEN:  Unless it just
  


15   didn't get passed down.
  


16   BY MR. HOOD:
  


17       Q.    Thank you.
  


18             So, Mr. Fuller, first, what I want to do here
  


19   to start is compare what you have included on ASLD 398,
  


20   page seven, which is the "Beyond Rating Curves" chart,
  


21   and I want to compare it to Mr. Burtell's
  


22   "Reconstructed Undepleted Upper Salt River Depths,"
  


23   which are included in Table 7 of C021.
  


24             Does that make sense?
  


25       A.    Yes.
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 1       Q.    And so I apologize if I missed it.  I do
  


 2   understand -- I think I understand that the depths that
  


 3   you include here on ASLD 398, which is Slide 102, for
  


 4   Segments 2, 3 and 4, those are based on Mr. Burtell's
  


 5   reconstruction; is that correct?
  


 6       A.    Yes, it is.
  


 7       Q.    Can you describe for me why the depths --
  


 8   none of the depths here in any column associated with
  


 9   Segment 2, Segment 3, or Segment 4 directly line up
  


10   with the median depths that are depicted on Table 7
  


11   from Mr. Burtell's report?  Can you describe why that
  


12   is?
  


13       A.    Because the discharges are slightly
  


14   different.
  


15       Q.    I thought you used Mr. Burtell's
  


16   reconstructed discharge?
  


17       A.    I used his depletion rates, but I used the
  


18   full period of record to what I added those depletion
  


19   rates to.
  


20       Q.    So focusing on near Chrysotile, is that what
  


21   you used for Segment 2?
  


22       A.    Yes.
  


23       Q.    Okay.  Which column would be the apples to
  


24   apples column for the 50 percent Reconstructed Depth in
  


25   Mr. Burtell's Table 7?
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 1       A.    That would be the Median Daily (Entire Year).
  


 2       Q.    Okay.  And so Mr. Burtell calculated less
  


 3   than 1.7, and you include here 1.6?
  


 4       A.    Uh-huh.  Yes.
  


 5       Q.    Okay.  So that would be the apples to apples
  


 6   comparison?
  


 7       A.    It works out pretty well.
  


 8       Q.    Yeah, pretty close.
  


 9             And that differential, as you say, would have
  


10   to do with the period of record that the discharge is
  


11   based on?
  


12       A.    Yes.
  


13       Q.    Yours was a longer period of record than
  


14   Mr. Burtell's?
  


15       A.    Yes.
  


16       Q.    And where is it described the period of
  


17   record that you used to come to that discharge?
  


18       A.    In the written rating curve report that I
  


19   submitted.
  


20       Q.    Now, for -- which one of your rows here,
  


21   3 and 4, correlate to the at Roosevelt gage?
  


22       A.    Both.
  


23       Q.    Both do.  And so here --
  


24       A.    For the rating curve part.
  


25       Q.    For the rating curve part.
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 1             And so here you calculate median daily depths
  


 2   of 2.5 feet for Segment 3 and 2.6 feet for Segment 4.
  


 3   That's what this says?
  


 4       A.    Yes.
  


 5       Q.    And if we were going to do apples to apples
  


 6   then, would that be the same as comparing to the
  


 7   50 percentile reconstructed depth for Mr. Burtell's at
  


 8   Roosevelt, which is a range of 1.6 to 2.3?
  


 9       A.    Yes.
  


10       Q.    Okay.  Now, yours are not substantially
  


11   higher, but a bit higher here relative to the more
  


12   comparable near Chrysotile apples to apples.
  


13       A.    A little bit higher, yeah.
  


14       Q.    Okay.  And is that the same explanation, you
  


15   would expect, is it has to do with the period of
  


16   record, or are we talking about something else then?
  


17       A.    Recall that I recommended using Mr. Burtell's
  


18   higher of the two curves, because I found those to be
  


19   more similar to the conditions I had observed in the
  


20   field.  And, again, we're talking about a difference of
  


21   .3, which, holding up my fingers here, is about as long
  


22   as my little pinky finger.  So not a significant
  


23   difference.
  


24       Q.    If we look at -- and when you draw that
  


25   comparison, when we're talking about flows and depths
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 1   in this range, we're actually talking about fairly
  


 2   small differences.  That would also apply when we look
  


 3   at the depths that were calculated by Mr. Burtell for
  


 4   the Upper Gila and for the Verde; is that right?  If we
  


 5   look up and down these charts, we're looking at depths
  


 6   in a range of 1.5 to 2.3, generally speaking; is that
  


 7   right?
  


 8       A.    So you're referring to Table 5 and Table 10,
  


 9   it looks like.
  


10             Yeah, they're generally in the same ballpark.
  


11       Q.    Which -- I want to focus you for a moment,
  


12   Mr. Fuller, on Segment 3 of the Upper Salt.  And which
  


13   segment of the Gila River do you find to be more
  


14   navigable than Segment 3 of the Salt River?
  


15             I'm not going to make you rank them all.  I'm
  


16   just looking for one or two examples.
  


17       A.    Make sure that I have the question that you
  


18   asked me, is which segments of the Gila River do I find
  


19   to be more navigable than the Salt River Segment 3;
  


20   that's the question?
  


21       Q.    Correct.
  


22       A.    I'm trying to remember the segmentation on
  


23   the Gila.  I think the lowest one was Segment 8 of the
  


24   Gila.  Segment 7 I believe extended from Dome up to the
  


25   Salt confluence.  That would probably be more
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 1   navigable, same range.  Those two, and I would put a
  


 2   question mark after 7.
  


 3       Q.    Same question for the Verde.  Which segments
  


 4   of the Verde would you say are more navigable than
  


 5   Segment 3 of the Salt?
  


 6       A.    Again, I'm trying to remember the -- I didn't
  


 7   prepare about the Verde here, and I'm trying to
  


 8   remember which segments are which.
  


 9             The segment that went through the Verde
  


10   Valley I would say would be maybe slightly more
  


11   navigable.  And I would say the segment that runs
  


12   from -- I'm trying to remember the division there.  I
  


13   think the split was at Fossil Creek or Childs.  The
  


14   Childs down to -- what's the rock called?  Where it
  


15   comes out of the canyon there below Bartlett.  That may
  


16   have been Segment 4.  Does that sound right?  Yeah.
  


17   That's actually pretty similar to Segment 3 of the
  


18   Salt.  So not more.  About the same.
  


19       Q.    Segment 2 -- you're still thinking.  I don't
  


20   want to interject on your thought process.
  


21       A.    Yeah.  You know, you're kind of hitting me
  


22   cold with this one, so -- but, you know --
  


23       Q.    I like asking you about other rivers.  We've
  


24   done that a time or two, haven't we?
  


25       A.    So, you know, I could phone a friend here or
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 1   something, but -- yeah, I guess that's my final answer
  


 2   for today, but maybe if I thought about it and came
  


 3   back, not tomorrow, I might have something different
  


 4   there.
  


 5       Q.    Yeah, anything after today we'll all do in
  


 6   writing, I think.
  


 7       A.    Or even not do.
  


 8       Q.    Or not do, yeah.  Fair enough.
  


 9             Now I want to move up to Segment 2 on the
  


10   Salt.  I think you would agree, and you've testified
  


11   about the nature of the rapids in Segment 2.  Segment 2
  


12   of the Salt has more significant rapids, which are more
  


13   of an issue for boating in a historic wooden craft,
  


14   than any other segment of any river that you have
  


15   opined is navigable, is that fair to say, within
  


16   Arizona?
  


17       A.    Yes, I would agree with that.
  


18       Q.    In that regard, Quartzite Falls would be the
  


19   most formidable rapid that is located in any segment of
  


20   any river in Arizona that you have opined is navigable;
  


21   is that fair to say?  In its ordinary and natural
  


22   condition.  I want to go back to before the blast.
  


23       A.    Well, it's going to be -- all of this is
  


24   going to be a function of flow rate, and it's difficult
  


25   to make an apples to apples comparison, but certainly
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 1   Quartzite Falls has conditions where it is a formidable
  


 2   challenge.
  


 3       Q.    Is there another rapid in any other segment
  


 4   of any river in Arizona that you have opined, in
  


 5   connection with the State Land Department and the
  


 6   Attorney General's Office, is navigable in Arizona that
  


 7   you think is more formidable or equally as formidable
  


 8   as Quartzite Falls?
  


 9       A.    Again, it's a function of flow rate.  At the
  


10   same flow rate on Segment 2, let's say the discharge
  


11   were the same all the way through there, Quartzite
  


12   would probably be the most difficult in Segment 2.
  


13       Q.    Are you familiar with any other rapid in
  


14   Arizona, in a stream that you have opined is navigable,
  


15   that has claimed as many lives as Quartzite Falls has?
  


16       A.    I don't know the death totals on any rapids,
  


17   so I can't say.
  


18       Q.    You're aware that there have been deaths
  


19   attributed to Quartzite Falls?
  


20       A.    I know people have died at Quartzite Falls,
  


21   yes.
  


22       Q.    And you're not aware of that having happened
  


23   at any other rapid on any segment of any other stream
  


24   that you think is navigable in Arizona; is that fair?
  


25       A.    I'm not aware of at least.
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 1       Q.    You're not aware of it.
  


 2       A.    Yeah.
  


 3       Q.    Okay.  I'm going to see if I can do this one
  


 4   without the documents.
  


 5             You talked about Mr. Burtell's cross sections
  


 6   being in a near-riffle setting, and I'm paraphrasing a
  


 7   little bit.
  


 8       A.    Yes, I do recall that.
  


 9       Q.    And, of course, you don't mean to say that
  


10   Mr. Burtell's cross sections are right at the riffle?
  


11       A.    No, I do not mean to say that.
  


12       Q.    They're upstream of the riffle, typically?
  


13       A.    Yes.
  


14       Q.    And so when you were talking about his cross
  


15   sections being more indicative of the limiting factor
  


16   for navigation, it's actually going to be more limiting
  


17   when you actually get to the riffle; it's going to tend
  


18   to be less deep and perhaps rockier and so forth?
  


19       A.    That's a correct assessment, yes.
  


20       Q.    ASLD 385, Page 100, you have this
  


21   conceptualized cross section that you talked about in a
  


22   couple places.  Do you remember that?
  


23       A.    Yes.
  


24       Q.    And this is, in fact, a conceptualized cross
  


25   section?  This doesn't exist anywhere on the Salt
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 1   River, does it?
  


 2       A.    It probably does exist.  Probably not those
  


 3   exact dimensions, but it is a conceptualized cross
  


 4   section.
  


 5       Q.    And do you think that that -- if we were to
  


 6   find the place on the Salt River that most resembles
  


 7   this conceptualized cross section, do you think it's
  


 8   going to be perfectly flat like that?
  


 9       A.    No.
  


10       Q.    And so in that regard, this actual cross
  


11   section almost certainly doesn't exist anywhere on the
  


12   Salt, because you're going to have ridges up and down;
  


13   isn't that true?  You're going to have some variations
  


14   in depth here?
  


15       A.    Yeah, but I can think of places that look
  


16   similar to that.
  


17       Q.    Figures 10A and 10B from Mr. Burtell's
  


18   report.
  


19             What's being passed out now are Figures 10A
  


20   and 10B from Mr. Burtell's report, which, again, is
  


21   C021 in evidence, and these are cross sections at
  


22   riffles that were measured by Mr. Burtell; is that your
  


23   understanding?
  


24       A.    Yes.
  


25       Q.    And would you agree with me, Mr. Fuller, that
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 1   these cross sections compared to your conceptualized
  


 2   cross section, which is on Page 100 of ASLD 385, is a
  


 3   good indicator about how there's actually more
  


 4   variability in a real, on-the-ground cross section as
  


 5   opposed to the conceptualized cross section?
  


 6       A.    Yes.
  


 7       Q.    You would agree, in that same regard,
  


 8   Mr. Fuller, that it's going to be more challenging to
  


 9   identify the thalweg or the maximum depth of the
  


10   channel in one of Mr. Burtell's real-life riffle cross
  


11   sections than it would be in the conceptualized cross
  


12   section that you present on Page 100, where there's a
  


13   big bathtub on one side?
  


14       A.    If you're asking me to say if the river
  


15   looked like the conceptualized cross section and if it
  


16   looked like Mr. Burtell's surveyed section and I'm
  


17   looking at it in cross section, would it be easier?
  


18   Yeah.
  


19             On the river I've paddled through both of
  


20   Mr. Burtell's cross sections at lower flow rates than
  


21   what he has here, well, one of the lower flow rates,
  


22   and I didn't have any trouble identifying the deeper
  


23   part.
  


24       Q.    Well, when there's a cross section that
  


25   exhibits more variability than the conceptualized one,
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 1   it is going to be more difficult, you would agree with
  


 2   that, to identify the thalweg?
  


 3       A.    Probably.  Not always, but probably.
  


 4       Q.    Do you still have a copy of the Hayden
  


 5   account that recounts the Logan?  I think it's been
  


 6   passed out three or four times today.  I've got one for
  


 7   you, if you need it, here.
  


 8       A.    I've got it.
  


 9       Q.    Now, based on this account, in your
  


10   testimony, you've concluded that this Logan individual
  


11   went through Segments 1, 2, 3 and on down and also
  


12   through the White River, right?
  


13       A.    Yes.
  


14       Q.    Okay.  And it's not your opinion that the
  


15   White River is navigable; is that true?
  


16       A.    That's true.
  


17       Q.    And it's not your opinion that Segment 1 is
  


18   navigable?
  


19       A.    That's true.
  


20       Q.    And so whatever this spring flood was, it
  


21   must have been enough water that it changed typical
  


22   circumstances, such that he was able to get his boat
  


23   down the river?
  


24                  CHAIRMAN NOBLE:  Mr. Hood, I'm not sure
  


25   I understood the questions before this.
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 1                  What was your question about the White
  


 2   River and about Segment 1?
  


 3                  MR. HOOD:  According to ASLD 392, which
  


 4   is the Hayden account --
  


 5                  CHAIRMAN NOBLE:  I guess what I didn't
  


 6   hear was I thought I heard you say that you're not
  


 7   contending that it is not navigable, or you're
  


 8   contending that it is not navigable, or what?
  


 9                  Is he contending that it is navigable,
  


10   the White River, and that the Segment 1 is navigable,
  


11   or did I misunderstand?
  


12                  MR. HOOD:  Mr. Chairman, I apologize for
  


13   the lack of clarity in my question.  I think Mr. Fuller
  


14   understood what I was asking, and so I kept moving, and
  


15   so let me clean that up.  But I appreciate it,
  


16   Mr. Chairman.
  


17                  CHAIRMAN NOBLE:  It's not me that has to
  


18   understand it.
  


19                  MR. HOOD:  We've got to make sure it's
  


20   on the record, and I appreciate that, Mr. Chairman.
  


21                  THE WITNESS:  I do not think that the
  


22   White River is navigable for title purposes, nor do I
  


23   think that for Segment 1.
  


24   BY MR. HOOD:
  


25       Q.    Thank you, Mr. Fuller, and I understood you
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 1   to be agreeing with me on that point.  We're on the
  


 2   same page.
  


 3       A.    Yes, I agree, yes.
  


 4       Q.    So with respect to the spring flood issue,
  


 5   however significant that event was in terms of the
  


 6   amount of water relative to typical, it allowed him, if
  


 7   we take this account at face value, to traverse a
  


 8   nonnavigable White River and a nonnavigable Segment 1;
  


 9   is that correct?
  


10       A.    Correct.
  


11       Q.    You had some discussion earlier, I think it
  


12   was with Mr. Murphy, and perhaps also Mr. Heilman,
  


13   about what Mr. Hayden had to say about the logs.
  


14             And it says "A party of men who have been out
  


15   with Judge Hayden, looking for timber up the Salt
  


16   River, passed here yesterday morning?"
  


17             It goes on to say "As a result of this trip,
  


18   Mr. Hayden decided that logs would lodge in the canyons
  


19   and could only be floated when the river was in flood,
  


20   but that at such times it would not be possible to hold
  


21   them by a boom in the river."
  


22             Do you remember those portions of this
  


23   account?
  


24       A.    Yes, I do.
  


25       Q.    And, in fact, there's never been a successful
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 1   log float on the Salt River, to the best of your
  


 2   knowledge; is that --
  


 3       A.    That's correct.
  


 4       Q.    Okay.  And so with respect to the Weber River
  


 5   case that you talked about some on your rebuttal direct
  


 6   examination -- and I know Mr. Murphy went into it with
  


 7   you, and I'm not going to repeat his questions. --
  


 8   that's a distinguishing factor between the Weber River
  


 9   case and the Salt River; the Weber River had at least
  


10   nine or ten instances of successful log drives, and the
  


11   Salt had zero?
  


12       A.    Correct.
  


13                  MR. HOOD:  Thank you, Mr. Fuller.  I
  


14   appreciate it.
  


15                  THE WITNESS:  You're welcome.
  


16                  MR. HOOD:  Mr. Chairman, Commission,
  


17   thank you.
  


18                  CHAIRMAN NOBLE:  You're welcome.
  


19                  Mr. Slade.
  


20                  Whenever you're ready, Mr. Slade.
  


21
  


22                REBUTTAL REDIRECT EXAMINATION
  


23   BY MR. SLADE:
  


24       Q.    Okay.  Jon, I want to touch on some things
  


25   that Mr. Hood just asked you about right now.
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 1             Your determination that Segment 1 of the Salt
  


 2   River and the Black River are nonnavigable is based on
  


 3   the totality of the evidence for those rivers; is that
  


 4   right?
  


 5       A.    That's correct.
  


 6       Q.    Okay.  Is it your determination that those
  


 7   rivers can never be navigated, based on certain flows?
  


 8       A.    No, they could be --
  


 9       Q.    Okay.
  


10       A.    -- at certain times, certain boats, certain
  


11   boater characteristics.
  


12       Q.    So it wouldn't be uncharacteristic to see
  


13   boats go down there at certain times, maybe at seasonal
  


14   high flow, maybe another time; is that your
  


15   understanding?
  


16       A.    I think you would see them rarely, but it
  


17   could happen.
  


18       Q.    Okay.  And when you were testifying that
  


19   Mr. Burtell's cross sections are above the riffles, are
  


20   you referring to the gages or his cross sections that
  


21   he went out and did a field survey of?
  


22       A.    At that time we were speaking about the
  


23   rating sections from the USGS that he used to construct
  


24   his rating curves.  At least that's what I understood
  


25   we were talking about.
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 1       Q.    Okay.
  


 2       A.    His field cross sections, I believe he
  


 3   describes them as being in riffles.
  


 4       Q.    Okay.  You were asked some questions about
  


 5   the calculation you did for your economic analysis of
  


 6   beaver pelts and their value in 1894, according to the
  


 7   trapping article, multiplying that by the amount of
  


 8   beaver pelts that one could potentially have.  Do you
  


 9   recall those questions?
  


10       A.    Yes.
  


11       Q.    Whether the value was 250,000 or 125,000, is
  


12   that still showing a profit?
  


13       A.    Yes.  It's -- again, these are approximate
  


14   numbers, but either way, it shows that he was making
  


15   money.
  


16       Q.    Okay.  And in any case --
  


17       A.    Or had the ability to make money.
  


18       Q.    In any case, did both the Day brothers
  


19   account and the new trapping account talk about the
  


20   ability to make money and earn a profit?
  


21       A.    Yes.
  


22       Q.    Okay.  You were asked some questions about
  


23   the fact that log floating never occurred on the Salt.
  


24   Do you recall that?
  


25       A.    I do.
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 1       Q.    Okay.  And you were also asked some questions
  


 2   about Mr. Hayden's trip.  Do you recall that?
  


 3       A.    I do.
  


 4       Q.    Is it your opinion that the log floating that
  


 5   Mr. Hayden said could not occur would be held up
  


 6   because of circumstances in Segment 1 or higher above
  


 7   in the White River?
  


 8       A.    That's correct.
  


 9       Q.    Okay.  So when Mr. Hayden said the logs
  


10   cannot float down except during flood, is it your
  


11   opinion that that is on Segment 1 of the Salt River or
  


12   the White River?
  


13       A.    Yes.
  


14       Q.    Okay.
  


15       A.    I believe that's what he was talking about,
  


16   yes.
  


17       Q.    Can you turn to your Slide 104, please?  And
  


18   this is in your rebuttal PowerPoint, C053.
  


19       A.    I'm there.
  


20       Q.    Okay.  When you list canoes can be used
  


21   year-round, are you considering canoes that are loaded?
  


22       A.    Yes.
  


23       Q.    When you list "Low-Draft, Maneuverable Flat
  


24   Boats," are you considering that those boats would be
  


25   loaded?
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 1       A.    Yes.
  


 2       Q.    When you say "Seasonal High Flow" and you
  


 3   list "Canoes & Maneuverable Flat Boats," are you
  


 4   considering that those canoes would be loaded?
  


 5       A.    Yes.
  


 6       Q.    And then the two bullet points that say
  


 7   "Loaded Small Boats, Low Draft" and "Loaded Flat Boats,
  


 8   Moderate Draft," it's obvious.  Are you considering
  


 9   that those are loaded?
  


10       A.    Yes.
  


11       Q.    Okay.  Why is there a distinction between
  


12   loaded in some bullet points and not in others?
  


13       A.    I guess I was thinking about the nature of
  


14   small boats.  I really don't have a good explanation.
  


15   Yeah.
  


16       Q.    But it's your --
  


17       A.    I was thinking about when you take flatboats,
  


18   that they would be loaded, and I was thinking more in
  


19   terms of Segment 6 and the 5 tons of wheat and the
  


20   draft.  I was thinking more in terms of the draft.
  


21       Q.    So it's not your testimony that when you say
  


22   canoes can be used year-round in Segment 2 through 6,
  


23   that that's a canoe without any weight in it apart from
  


24   the boat and the person?
  


25       A.    No.  But, clearly, with more water, you could
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 1   generally carry more gear and have more weight, so...
  


 2       Q.    I think Mr. Heilman asked you a few questions
  


 3   about different boats that you had been in, and I
  


 4   thought I heard you state that you had not been in a
  


 5   canvas boat; is that correct?
  


 6       A.    Yeah, I was thinking about a canvas canoe.
  


 7       Q.    Okay.  Have you been in any other canvas
  


 8   boats?
  


 9       A.    I've been in the Klepper.
  


10       Q.    Okay.  And can you describe that boat?
  


11       A.    It's a kayak.  It's a wood frame kayak
  


12   replica of a boat that was built in circa 1900.
  


13       Q.    So you have had a chance to see how canvas
  


14   can respond to a river like the Salt?
  


15       A.    Yeah.  We paddled it through Segment 5 from
  


16   Stewart Mountain -- it's called Stewart Mountain Ranch,
  


17   Stewart Dam Ranch, Stewart-something Ranch, down to
  


18   Granite Reef.
  


19       Q.    Do you have Exhibit C054, Part C, which is
  


20   the newspaper article called "Up a creek, with a
  


21   paddle"?  Do you have that in front of you?
  


22             Can you pull that out, please?
  


23       A.    I have it.
  


24       Q.    Okay.  Can you turn to what would be page
  


25   three?
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 1       A.    Okay.
  


 2       Q.    And do you see where it says "Chasing those
  


 3   elusive unicorns"?
  


 4       A.    I do.
  


 5       Q.    Okay.  And can you -- down to the sixth
  


 6   indented paragraph, where it starts "The following
  


 7   morning"?
  


 8       A.    I see that.
  


 9       Q.    Okay.  Let me know if I'm reading this
  


10   correctly.
  


11             "The following morning, he met Jeff Merten
  


12   and Nate Bushnell at a gas station and they started up
  


13   I-17 and turned west, into the Bradshaw Mountains.
  


14   They set up a shuttle and bounced up the road to the
  


15   put-in point and when they got there the creek was dry.
  


16   'Chasing unicorns,' they muttered.  Howard said he had
  


17   just gotten a text from some creek boating pals up by
  


18   Payson who got stuck in the snow and needed to call a
  


19   tow truck.  Things aren't nearly as cold in the desert,
  


20   so Howard and his crew decide to put their boats in the
  


21   Verde, just up the road.  It wasn't the creek boating
  


22   adventure they hoped for, but at least they could get
  


23   paddles in the water."
  


24             And I'll stop there.
  


25             Is that consistent with what you've talked
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 1   about where there's a difference between creek boating
  


 2   and adventure kayaking in rivers like the Verde, the
  


 3   Salt, and the Gila?
  


 4       A.    Yeah, yeah.  Those main rivers, Verde, Salt,
  


 5   Gila, are kind of your go-to.  Where they're still
  


 6   alive, you can boat them all year-round.
  


 7       Q.    And it's not adventure boating in the sense
  


 8   that Tyler Williams and others look for on certain
  


 9   ephemeral creeks?
  


10       A.    No.  It's a different class of boating
  


11   altogether.
  


12       Q.    And that's why you haven't made a
  


13   determination that any of those other rivers or creeks
  


14   are navigable?
  


15       A.    That's part of it, yes.
  


16       Q.    Okay.  I believe you were asked a question
  


17   about changes that you have made to your PowerPoint
  


18   based on opponent experts' testimony and their reports.
  


19   Do you recall that?
  


20       A.    In general, sure.
  


21       Q.    In other words, you've made some changes to
  


22   your report based on things that were pointed out in
  


23   either testimony by opponent experts or
  


24   cross-examination of yourself?
  


25       A.    Okay.
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 1       Q.    Okay.  Have any of those changes impacted
  


 2   your determination that Segments 2 through 6 are
  


 3   navigable?
  


 4       A.    No.  I believed it then, and I believe it
  


 5   now; that they are navigable.
  


 6       Q.    You were asked some questions by Ms. Consoli
  


 7   about Quartzite Falls.  Do you recall that?
  


 8       A.    Yes.
  


 9       Q.    Okay.  And she asked you could you portage a
  


10   canoe.  Do you recall that?
  


11       A.    Yes.
  


12       Q.    Could you portage other boats apart from a
  


13   canoe?
  


14       A.    Yes.
  


15       Q.    And how would you do that?
  


16       A.    Well, whether you portage or not would be
  


17   part of the decision.  You might decide to line.  But
  


18   you asked me specifically about pretty much do I decide
  


19   to run it or do I decide to line it.
  


20             It depends on the boat.  Depends on how much
  


21   stuff's in the boat.  Sometimes you just pick up the
  


22   boat with everything in it and drag it over the rocks
  


23   and drop it in the other side.  Other times, depending
  


24   on the surface that you're going across, depending on
  


25   how much stuff you have in the boat, depending on the
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 1   boat type, you might empty the boat or partially empty
  


 2   the boat and then carry it across the rocks.
  


 3             Sometimes, I guess if you could all do a
  


 4   portage, you would take the stuff in the boat and then
  


 5   let the boat float through or line through and then
  


 6   reload it at the bottom.  So there are different ways
  


 7   to do it.
  


 8       Q.    Okay.  And you recall the Logan account,
  


 9   which is new as of this round of hearings, they had a
  


10   boat with Logan and three other people.  Do you recall
  


11   that?
  


12       A.    That's what it says, yes.
  


13       Q.    Okay.  So a boat like that coming down the
  


14   Salt River, how long would it take you to portage
  


15   Quartzite Falls?
  


16       A.    I'm basing this answer on doing a lot of
  


17   reading about Grand Canyon, early Grand Canyon boating.
  


18   A lot of the guys boated some of those.  Some of those
  


19   guys portaged their wooden boats by themselves.  And it
  


20   would depend on the length of the rapid, depend on the
  


21   portage route, you know, if it's really choked with
  


22   dense vegetation or you've got to go around things or
  


23   you've got to scramble up a cliff.
  


24             But at Quartzite, having been there and
  


25   looked at the portage route and what I've heard from
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 1   other boaters, you know, I would suspect you're looking
  


 2   at an hour, hour and a half, maybe, depending how
  


 3   loaded your boat was and how easy it was to load and
  


 4   unload.
  


 5       Q.    And if you were lining the boat through
  


 6   Quartzite, how long?
  


 7       A.    Less time.
  


 8       Q.    Less time.
  


 9             Could you turn to your slide where you have
  


10   your old slide in your rebuttal of the Hayden trip?
  


11       A.    Yes.
  


12       Q.    Okay.  I believe that is --
  


13       A.    11.
  


14       Q.    Slide 11, okay.
  


15             And you were asked some questions by
  


16   Mr. Murphy about the words "Probably on White or Black
  


17   River."  Do you recall that?
  


18       A.    I do.
  


19       Q.    And is this your old slide that you put in
  


20   your new rebuttal PowerPoint?
  


21       A.    Yeah.  As I was trying to explain in our
  


22   little discussion there that heated up a bit, that this
  


23   was just a marker.  I'm putting in my old slide, saying
  


24   this is what I had before, as a placeholder to say this
  


25   is what we talked about.  Had I made changes to that
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 1   slide, I would have marked them in blue.
  


 2             But then we go to the next page.
  


 3       Q.    And that's Slide 12 of your rebuttal
  


 4   PowerPoint.
  


 5       A.    It is.  And it says "New Information," and
  


 6   then we go on.  And that's the point there, is that we
  


 7   have new information, and one of the things that we
  


 8   noted was that Dr. Littlefield himself had included
  


 9   information that said conclusively that they went down
  


10   the White.  So...
  


11             Plus, we have this other trip here, so...
  


12       Q.    So the new information is that you reviewed
  


13   Dr. Littlefield's work, and he had concluded that the
  


14   Hayden trip started at the White?
  


15       A.    He provided information in his report that
  


16   conclusively says that they went down the White.  So
  


17   that kind of takes care of the "Probably" that was on
  


18   my original slide.
  


19             And I guess had I been paying a little better
  


20   attention, I would have edited that slide to remove the
  


21   "Probably."  But there's no -- as we learned new
  


22   information, so we updated it, and that's what the
  


23   nature of my testimony was.
  


24       Q.    And is it also true that in addition to what
  


25   Dr. Littlefield had that changed the "Probably," is
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 1   there new information from the Logan account itself?
  


 2       A.    Yeah.  I believe it says he came down the
  


 3   White from Fort Apache.
  


 4       Q.    And then he was potentially hired by
  


 5   Mr. Hayden to go back and do this Hayden trip in
  


 6   1873?
  


 7       A.    Yeah.  The account says that he was kind of
  


 8   the origin of the idea.
  


 9       Q.    And we know, of course, that there are no
  


10   logs by the Salt River for the purposes of logging,
  


11   until you get up to the White River?
  


12       A.    Yeah.  In fact, if you read all of the
  


13   records around the -- all the news accounts and whatnot
  


14   and other sources that have come to light about the
  


15   Hayden trip, and they say things like, you know, that
  


16   they know there's no logs in the lower canyons and
  


17   they're hopeful of finding them; and then when this log
  


18   floating experiment fails in the upper portions of the
  


19   Salt and the White, they say, well, maybe we can find
  


20   some places downstream where we can get some.
  


21             So, no, I -- and, you know, you go out there
  


22   and you boat the river and you look along, and there is
  


23   the occasional tree, but certainly nothing that you
  


24   would have a logging enterprise over.
  


25       Q.    Pinion pine?
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 1       A.    Got some pinion, scrubby pinion pines, a
  


 2   little bit of juniper up higher, until you get to the
  


 3   Sierra Anchas, and, you know, you're quite a ways off
  


 4   the river at that point, but up at high elevation you
  


 5   do see trees up there.
  


 6       Q.    Is there anything else that you need to
  


 7   clarify, Mr. Fuller, before we conclude?
  


 8       A.    Nothing that comes to mind.
  


 9                  MR. SLADE:  Okay.  Unless the Commission
  


10   has any other questions --
  


11                  CHAIRMAN NOBLE:  You've done really
  


12   well.
  


13                  MR. SLADE:  Thanks, Jon.
  


14                  THE WITNESS:  You're welcome.
  


15                  CHAIRMAN NOBLE:  Is there anything else
  


16   that anyone wants to bring before the Commission at
  


17   this time?
  


18                  MR. HOOD:  Since we've got some extra
  


19   time, I have some more questions.
  


20                  No.
  


21                  CHAIRMAN NOBLE:  The call to the public
  


22   is closed.
  


23                  Okay.  Here is the proposed schedule.
  


24   Mr. Rojas.
  


25                  MR. ROJAS:  Okay.  So it will be about
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 1   three weeks to get the transcript and another week to
  


 2   get a copy of the transcript to the Commissioners, but
  


 3   we're going to go ahead and close of evidence will be
  


 4   May 30th.  That's a Monday.  Friday, June 10th, is when
  


 5   we anticipate --
  


 6                  CHAIRMAN NOBLE:  Stop.
  


 7                  Hand us the microphone, would you
  


 8   please, Eddie?
  


 9                  MR. ROJAS:  Okay.  All right.  So close
  


10   of evidence will be Monday, May 30th.  The opening
  


11   briefs will be due Monday, July 11th.  Responses to
  


12   opening briefs will be due Wednesday, August 10th, as
  


13   well as your proposed findings of fact and conclusions
  


14   of law, and responses to the proposed findings of fact
  


15   and conclusions of law will be due Friday,
  


16   September 9th, and as of right now, we anticipate
  


17   having closing arguments on October 18th.
  


18                  CHAIRMAN NOBLE:  What day of the week is
  


19   October 18th?
  


20                  MR. ROJAS:  That is a Tuesday.  And if
  


21   necessary, we'll continue on the 20th, which is a
  


22   Thursday.
  


23                  CHAIRMAN NOBLE:  It's not a Thursday.
  


24                  MR. ROJAS:  What's not a Thursday?
  


25                  CHAIRMAN NOBLE:  What day is the 19th?
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 1                  MR. ROJAS:  19th is a Wednesday.
  


 2                  CHAIRMAN NOBLE:  That's not going to
  


 3   work.
  


 4                  MR. ROJAS:  Okay.  Like I said, it was
  


 5   tentative.
  


 6                  CHAIRMAN NOBLE:  What we need to do is
  


 7   Tuesday, the 18th, if it's available, and going over to
  


 8   the morning of Wednesday, the 19th.
  


 9                  MR. ROJAS:  Okay.
  


10                  CHAIRMAN NOBLE:  Okay?
  


11                  MR. ROJAS:  Okay.
  


12                  Eddie first and then Jon.
  


13                  MR. SLADE:  I thought I heard a June in
  


14   there when you started, but when you said it again --
  


15                  MR. ROJAS:  Yeah.  Sorry.  June 10th is
  


16   when we anticipate that the transcript will be to the
  


17   Commissioners, complete and to the Commissioners.
  


18                  Sean?
  


19                  MR. HOOD:  October 18th is smack-dab in
  


20   the middle of a three-week trial that some of us in
  


21   this room are going to be in the midst of with Judge
  


22   Brain and the general stream adjudication.
  


23                  CHAIRMAN NOBLE:  That's in the middle?
  


24                  MR. HOOD:  Yeah.  We go from
  


25   October 3rd, right now it's scheduled to end
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 1   October 20th.  So it's actually towards the tail end of
  


 2   the trial.
  


 3                  MR. ROJAS:  So would we go to the week
  


 4   after that then?
  


 5                  CHAIRMAN NOBLE:  No.  I don't know how
  


 6   well that would work.  Let's see what we have.
  


 7                  In other words, what he's saying -- what
  


 8   time -- when do you expect it to end?
  


 9                  MR. HOOD:  The last day is scheduled to
  


10   be October 20th.
  


11                  CHAIRMAN NOBLE:  Okay.  What's the
  


12   following Tuesday then?
  


13                  MR. HOOD:  The following Tuesday is
  


14   the 25th, and that would work from my calendar
  


15   perspective and for those of us who have the Fort
  


16   Huachuca issue.
  


17                  CHAIRMAN NOBLE:  Let's do 25 and 26.
  


18   What do we have here?
  


19                  MR. MURPHY:  I'm actually in New York
  


20   that entire week for a very close family friend's
  


21   wedding.
  


22                  CHAIRMAN NOBLE:  What have you got,
  


23   Eddie?
  


24                  MR. SLADE:  Well, two things.  One, do
  


25   we need this on the record, and so --
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 1                  CHAIRMAN NOBLE:  We don't need it on the
  


 2   record.
  


 3                  MR. ROJAS:  Let's go off the record.
  


 4                  (The proceedings concluded at 4:35 p.m.)
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 2
  


 3             BE IT KNOWN that the foregoing proceedings
   were taken before me; that the foregoing pages are


 4   a full, true, and accurate record of the proceedings,
   all done to the best of my skill and ability; that
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 6
             I CERTIFY that I am in no way related to
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 8
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            1                 CHAIRMAN NOBLE:  Good morning.  We

            2  welcome you to the 149th hearing before the Arizona

            3  Navigable Streams Adjudication Commission.  We are in

            4  the 23rd day of the hearing on the Salt River.  We are

            5  glad you all showed up so that we don't have to end

            6  early.

            7                 Mr. Mehnert.

            8                 DIRECTOR MEHNERT:  Commissioner Allen?

            9                 COMMISSIONER ALLEN:  Present.

           10                 DIRECTOR MEHNERT:  Commissioner Henness?

           11                 COMMISSIONER HENNESS:  Present.

           12                 DIRECTOR MEHNERT:  Commissioner Horton

           13  is still out ill, and he will not be here today.

           14                 Chairman Noble?

           15                 CHAIRMAN NOBLE:  I am here.

           16                 DIRECTOR MEHNERT:  We have a quorum, and

           17  our attorney, Matt Rojas, is here also.

           18                 CHAIRMAN NOBLE:  Mr. Slade, I believe

           19  you're still on direct in rebuttal.  Please proceed.

           20

           21          REBUTTAL DIRECT EXAMINATION (CONTINUED)

           22  BY MR. SLADE:

           23      Q.    Thank you, Mr. Chairman.  Good morning,

           24  Commissioners.  Good morning, Jon.

           25      A.    Good morning.
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            1      Q.    Just have a few questions, probably no longer

            2  than 15 minutes.

            3                 MR. SLADE:  But before I get to those

            4  questions, Mr. Chairman, I just want to make sure the

            5  record is clear about the information that was provided

            6  to the Commission yesterday about Native American

            7  accounts.  The packet that was provided has evidence

            8  numbers.  All of those pieces of evidence have been

            9  submitted in the record previously.  The parties were

           10  given all of those piece of evidence yesterday as well.

           11  BY MR. SLADE:

           12      Q.    Jon, we were talking about the Graf article

           13  before we left off.  That's C042 Part 366.

           14      A.    Okay.

           15      Q.    And do you recall Dr. Mussetter testifying on

           16  his redirect that nothing in Graf contradicted his

           17  testimony and his report?

           18      A.    Yes.  Essentially, yes.

           19      Q.    Okay.  Can we turn to Page 127 in that

           20  exhibit?

           21      A.    Okay.

           22      Q.    Okay.  And I'll read the first full

           23  paragraph.

           24            "The channel might be characterized as

           25  braided, but it lacks the numerous subchannels of


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 23      05/19/2016
                                                                      4893


            1  nearly equal magnitude found in some braided streams in

            2  glacial or semi-arid regions.  The banks of the

            3  high-flow channel are poorly defined and are

            4  appropriately 152 meters to 1,524 meters apart.  Within

            5  these limits is a well-defined low-flow, invert, or

            6  main-flow channel."

            7            And I'll pause there.  Is it your

            8  understanding that that statement talks about a main

            9  channel within a braided flood channel?

           10      A.    Yes, it does.

           11      Q.    Okay.  And is that different than what

           12  Dr. Mussetter said, or is that similar?

           13      A.    He may have said both things, but there are

           14  parts of his testimony where he describes the river as

           15  braided, and I think Graf does an excellent job here of

           16  distinguishing between the river as a whole in the main

           17  or what we would call the boating channel, which is

           18  dominantly a single thread.

           19      Q.    Okay.  And I'll continue reading.

           20            "This main-flow channel has banks from 1 to

           21  8 meters high and a width ranging from 66 to 328

           22  meters.  The main-flow channel is usually filled by

           23  flows that have a return interval under natural

           24  conditions of about 5 years.  Channel materials range

           25  from coarse sand to very large cobbles and a few
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            1  boulders with medium diameters of .6 meters or greater.

            2  Although the channel has changed somewhat over the past

            3  century, it has not behaved like the nearby Gila River

            4  as described by Burkham."

            5            Did I read that correctly?

            6      A.    You did.

            7      Q.    And do you recall in Dr. Mussetter's

            8  PowerPoint that he presented, that he had slides that

            9  referred to the Gila River and he compared the Gila

           10  River to the Salt?

           11      A.    Yes.  Specifically, he was relying on

           12  Burkham's descriptions of the flood response of the

           13  Gila.

           14      Q.    Okay.

           15      A.    And this would be in direct contradiction to

           16  that.

           17      Q.    Okay.  Were there any other parts of this

           18  exhibit that you needed to discuss related to

           19  opponents' testimony?

           20      A.    I think we discussed them yesterday.

           21      Q.    Okay.  Do you recall during the Verde hearing

           22  that there was a discussion about Mr. Burtell citing to

           23  the Washington study regarding navigability?

           24      A.    I do.

           25      Q.    Okay.  And do you remember if Mr. Burtell
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            1  included that same study in his Salt River report?

            2      A.    I believe that's correct, yes.

            3      Q.    Okay.  Can you explain for the Commission

            4  again and for the record why it's important to use that

            5  study for Washington and not necessarily apply it to

            6  Arizona?

            7      A.    Well, it was developed by the U.S. Geological

            8  Survey, Chris Magirl, and maybe Olson is the coauthor,

            9  and they developed it specifically for the State of

           10  Washington using the characteristics of the rivers

           11  there.  So they developed their own screening process.

           12            I think it's important to remember that in

           13  some of these 149 hearings, ANSAC has heard our own

           14  screening process that was developed specifically for

           15  Arizona to screen out rivers of more characteristics of

           16  navigability and less and none.  And I point out for

           17  the record that the Salt River has always, no matter

           18  what process we used, ended up at the high end of that

           19  list of the screening process that was developed

           20  specifically.

           21            Some other facts in there is that it's not

           22  correct to say that rivers that have depths that are

           23  less than 2 feet or 3 feet were nonnavigable in the

           24  Washington study.  It just said that they had less

           25  likelihood.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 23      05/19/2016
                                                                      4896


            1            In talking to Chris Magirl about the study,

            2  he also said that he was not aware that it had ever

            3  been applied in a court setting or tested under a

            4  Federal Court navigability case.  So, actually, it

            5  hasn't been proven to be diagnostic in the state of

            6  Washington either.

            7      Q.    Do you recall, when they calculated the

            8  depths for which navigability may or may not be

            9  applicable, did they use mean flows or median flows?

           10      A.    They were using the mean annual flow.

           11      Q.    Okay.  And, generally, when you talked about

           12  depths for the Salt, what type of flow were you using?

           13      A.    Well, we were looking at -- well, the stuff

           14  we talked about this week was median, median flow and

           15  median daily flow.  We also have mean annual flow in

           16  our charts, but most of our data was centered around

           17  the medians.

           18      Q.    So if you just looked at the Washington study

           19  and applied it to depths of median flow for the Salt,

           20  you would be comparing apples to oranges; is that

           21  right?

           22      A.    Generally, when you're trying to apply

           23  somebody's method, you should use the same units that

           24  they're using.  You would use mean annual, I guess, if

           25  you were attempting to extrapolate the Washington study
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            1  outside of the state of Washington.

            2      Q.    We heard a little testimony from Dr. August

            3  about the Spanish and their exploration, and we talked

            4  a little bit about that yesterday with the map from

            5  Francisco Kino.  Is it your understanding, based upon

            6  the historic research that's in the Land Department

            7  reports that were done by the historians, that the

            8  information gathered from some of the Spanish explorers

            9  is helpful or not helpful for purposes of navigability?

           10      A.    I think it should be considered, sure.

           11      Q.    Okay.  Did the Spanish, based on the

           12  historical research that was done, come upon the Salt

           13  beyond the Phoenix area?

           14      A.    My recollection is that it's -- some people

           15  have suggested that they crossed the Salt, but

           16  certainly not the Lower Salt, was my recollection.  And

           17  I think they generally bypassed the Salt and went

           18  either east or west of it.  That's my recollection.

           19            Although, I do recall that Kino, if you're

           20  lumping him into there, I believe we heard testimony

           21  that he sat on top of the Estrellas and looked out at

           22  the Salt.

           23      Q.    Okay.  So he would have had a good

           24  understanding of who was living there if he was sitting

           25  on top of the mountains, potentially?
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            1      A.    Some level of understanding, yeah.

            2      Q.    Okay.  And I believe Dr. August talked about

            3  how he would have expected to see settlements, Spanish

            4  settlements and missions, on the Salt if it had been

            5  navigable.  Do you recall that testimony?

            6      A.    I do.

            7      Q.    Okay.  Are there plenty of missions and

            8  Spanish settlements on nonnavigable rivers or on areas

            9  that don't have rivers at all?

           10      A.    Sure.  Yes.

           11      Q.    Okay.  And do you recall, in my conversation

           12  with Dr. Mussetter, a discussion about a criterion boat

           13  that he used on the Mosquito Fork River?

           14      A.    Yeah.

           15      Q.    And you were also involved as an expert for

           16  the State of Alaska in that case, correct?

           17      A.    Yes, I was.

           18      Q.    Can you talk a little bit about the criterion

           19  boat that Dr. Mussetter used?

           20      A.    There were a number of crafts that he looked

           21  at in his report.  The crafts, my recollection is, were

           22  selected by historians, and they gave that information

           23  to Dr. Mussetter for his consideration.

           24            Most of what I remember from his reports had

           25  to do with a poling boat, which is a wooden craft, kind
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            1  of looks like a horse trough, basically.  I believe the

            2  one he focused on most was about 20 feet, a little

            3  under 20 feet long, had a top width of about 4 feet and

            4  sloping slides and a bottom width of maybe 2 and a half

            5  feet.  It had some rocker in it so that it was sloped

            6  up on the bottom at the front of the boat, the bow.

            7  And he looked at various loads in the boat.  I think he

            8  had calculations of a thousand, 2,000 and 3,000 pounds.

            9      Q.    Is it your opinion, based on the work that

           10  you've done, that a similar boat could be used on the

           11  Salt River?

           12      A.    Yes.

           13      Q.    Okay.  Do you know why Dr. Mussetter did not

           14  consider a criterion boat in this case?

           15      A.    I don't.

           16                 MR. SLADE:  Well, Jon, I'm not sure if

           17  I'll have any more questions for you after you get

           18  asked some questions by opponents, so thank you for

           19  your over 20 years of consideration of these rivers.

           20                 And, Mr. Chairman, those are all the

           21  questions I have.

           22                 CHAIRMAN NOBLE:  Thank you.

           23                 Is there anyone who would like to

           24  cross-examine Mr. Fuller?

           25                 Joe, would you like to be the first?
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            1                 MR. SPARKS:  Yes.  Sure.  May we have

            2  about four or five minutes to get set up here?

            3                 CHAIRMAN NOBLE:  Yes.  Let's take a

            4  break for about five minutes.

            5                 (A recess was taken from 9:12 a.m. to

            6  9:19 a.m.)

            7                 CHAIRMAN NOBLE:  Mr. Sparks, are you

            8  ready?

            9                 I know you can hear yourself, but you

           10  need to put the microphone up there too.

           11                 MR. SPARKS:  Thank you for the

           12  opportunity to respond, but I'll refrain from that.

           13                 Yes.  Yes, Mr. Chairman, I'm ready.

           14                 CHAIRMAN NOBLE:  Okay.

           15

           16                 REBUTTAL CROSS-EXAMINATION

           17  BY MR. SPARKS:

           18      Q.    And, Mr. Fuller, are you ready?

           19      A.    I am.

           20      Q.    Members of the Commission, Mr. Chairman,

           21  ladies and gentlemen, Mr. Fuller.

           22            I want to get a few things straightened out

           23  in my mind, if not at least for the record.  There's

           24  several terms that have been used over a period of time

           25  by you in your testimony, and I realize that after a
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            1  number of repetitions, sometimes you might resort to

            2  shorthand, so I need to get them clarified.  One of

            3  them is, what's a small boat?

            4      A.    A small boat would be a boat that is short in

            5  length.  It would be not drawing much.  It would tend

            6  to be maneuverable.  Examples of small boats would be a

            7  canoe.  I would consider the poling boat that we were

            8  just talking about from the last case to be a small

            9  boat.  I would consider the Edith to be a small boat.

           10  I would consider some of the ferries that were used to

           11  be small boats, depending on their load and design.

           12      Q.    Is there a maximum length you would think

           13  would be in the category of small boat, and beyond that

           14  length it wouldn't be a small boat?

           15      A.    Yeah, I don't know of any legal standard that

           16  separates, by a measurement, small from large.  Those

           17  are the boats that I'm thinking of when I speak of a

           18  small boat.

           19      Q.    Well, when I'm asking you questions, I'm

           20  really not asking for legal standards.  I'm asking for

           21  what your particular expertise or opinion would be.

           22  I'll let you know if I'm going to ask you for a legal

           23  opinion, and the rest of these guys can slap me around

           24  for it.

           25      A.    My answer stands.
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            1      Q.    And then what would be the maximum, you say

            2  draft, the maximum draft of a small boat?

            3      A.    And, again, there's no definitive number, but

            4  the boats that I'm talking about typically will draft

            5  from a few inches to, at most, fully loaded, 2 feet.

            6      Q.    And then what would be -- I've heard you say

            7  a large boat with a heavy draft or a deep draft.  What

            8  would be the proper term there, heavy draft or deep

            9  draft?

           10      A.    Well, either one.  I understand what you're

           11  saying there.

           12            I would say, in my mind, as I was thinking

           13  about deep-draft boats, I would say greater than

           14  3 feet.

           15      Q.    And a large boat would be something longer

           16  than, say, 18 feet?

           17      A.    No, I don't think I said -- I would limit

           18  myself necessarily to 18 feet.  Certainly the boats

           19  that Dr. Newell was talking about would qualify as

           20  large boats, where he had boats that were greater than

           21  30 feet, in some cases longer than 50 feet.  Those

           22  would be large boats.

           23      Q.    And then you recall the testimony concerning

           24  the kinds of boats that were hauling freight and cargo

           25  and people up and down the Colorado River in the
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            1  early pre-Arizona and early Arizona period?  Do you

            2  recall that?

            3      A.    Yes.

            4      Q.    And those boats, among those boats were

            5  steamboats; isn't that correct?

            6      A.    That's correct.

            7      Q.    And you testified several different times,

            8  you made references to the railroad coming to Phoenix.

            9  Do you recall what year the railroad came to Phoenix?

           10  I'll start downhill from there.  When the railroad came

           11  to Maricopa?

           12      A.    I have a number in my head, but I'm going to

           13  verify it.  Just give me one moment.

           14            I believe it was 1879 when it arrived in

           15  Maricopa.

           16      Q.    And when you say the railroad came to

           17  Phoenix, are you referring generally to when it got to

           18  Maricopa or at a later period or a later year, when it

           19  came actually to Phoenix?

           20      A.    A later year.

           21      Q.    And what year did it come to Phoenix?

           22      A.    It was 1886.  I've also seen some records

           23  that say 1887.

           24      Q.    Then the railroad that started at Yuma, did

           25  it parallel the Colorado River north to some location
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            1  before it crossed the river?

            2      A.    I don't know if there were any railroad spurs

            3  going north at that time.

            4      Q.    So railroads from, say, Ehrenberg or south of

            5  Yuma, you're not aware of any that existed, say,

            6  between the time that the railroad got to Maricopa and

            7  the railroad got to Phoenix?

            8      A.    I know that there was railroad maps, historic

            9  railroad maps, in the record, and I would have to go

           10  back and look at that to verify that.

           11      Q.    And then are you aware of any railroad that

           12  went from Phoenix to, say, Prescott between, say, the

           13  time the railroad first arrived at Phoenix or was

           14  constructed to Phoenix and 1911, 1912?

           15      A.    Do you think there would be any way you could

           16  consolidate that question?  I kind of got lost in

           17  there.

           18      Q.    Yeah, I don't blame you.  There were several

           19  pieces in there.

           20            Are you aware of any railroad that went from

           21  Prescott to Phoenix, or vice versa, between the time

           22  the railroad arrived at Phoenix and 1912?

           23      A.    Still got a lot of parts there.  I would say

           24  in the first part, if the railroad went to Prescott, it

           25  probably came back from Prescott too.  That's kind of
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            1  how railroads work.

            2            But in terms of when that arrived, again, I

            3  would have to go back and look at the railroad map and

            4  look specifically at that.

            5      Q.    Well, is there a railroad that goes there

            6  now, between Prescott and Phoenix?

            7      A.    I would imagine -- there are ways, there were

            8  ways to get to Prescott by rail, sort of circuitous.  I

            9  don't recall a direct route.  I do recall that -- I

           10  don't recall a direct route.

           11      Q.    The circuitous route, what would be a route

           12  that could get you from Phoenix to Prescott by rail

           13  today?

           14      A.    Today?  I'm not sure I answered that -- I

           15  didn't mean to answer it that way.

           16            There was a railroad -- I -- hmm.  I don't

           17  know if it actually went down to Prescott or not.

           18            Yeah, I would need to go back and look at the

           19  map.  If you have that exhibit in front of you, I would

           20  be happy to answer the question based on that.

           21      Q.    No, I have everything I'm asking you in my

           22  head.

           23      A.    Good.

           24      Q.    It's hard to turn the pages, but some people

           25  can do it.
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            1            And when I said vice versa on that railroad

            2  question, I actually meant either direction.  You

            3  probably got that, right?

            4      A.    I did.

            5      Q.    Okay.  So you really didn't have to answer

            6  that half at a time.  You understand that, right?

            7      A.    I do.

            8      Q.    Okay.  Yesterday, I think it was

            9  Exhibit 39 -- Exhibit 39, do you have that available?

           10  And you were talking about some papers.  Slide 39.

           11      A.    Okay.

           12      Q.    Slide 39.  And would you identify that for

           13  the Commission, please?

           14      A.    Are you talking about the one about the Logan

           15  trip?

           16      Q.    Correct.

           17      A.    It's the one about the Logan trip.

           18      Q.    Okay.  Can you provide the Commission and the

           19  record with a little more information than that?  In

           20  other words, how would we identify it if we were a

           21  stranger listening to that, to this testimony?  How

           22  would we know what document we're looking at there?

           23      A.    I think we would call it Slide 39.

           24      Q.    Is there no other information available for

           25  that?
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            1      A.    Well, it's entitled "New Accounts."  The

            2  first bullet says "Logan (Prior to June 1873) Segment 1

            3  through 6."  And the very last line on it says "Carl T.

            4  Hayden, Charles Trumbull Hayden, Pioneer, Arizona

            5  Historical Society, Page 42."

            6                 MR. SLADE:  And, Joe, I can give you an

            7  evidence number for the specific part, if you would

            8  like that.

            9                 MR. SPARKS:  Please.

           10                 MR. SLADE:  C053 Part 392, which is an

           11  excerpt from Charles Trumbull Hayden, Pioneer.

           12  BY MR. SPARKS:

           13      Q.    Okay.  Is it your understanding that Carl

           14  Hayden wrote this particular part of Slide 39?

           15      A.    Yes.

           16      Q.    And when do you think he wrote that?

           17      A.    I have a recollection of what the citation

           18  was, but if you pull out the actual exhibit, I think it

           19  has the cover page in there.  It seems like it was

           20  1940s, but I don't recall specifically.  If that's

           21  important to you, we can look it up.

           22      Q.    Well, I'm thinking it was about 1972, but

           23  that's a long way from 1940.

           24      A.    This is a good reason then to look it up.

           25      Q.    Yeah.
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            1      A.    We'll follow that practice then.

            2      Q.    Would you read that paragraph again?

            3      A.    Which paragraph?

            4      Q.    The paragraph you read yesterday about Logan.

            5      A.    I don't recall reading a paragraph yesterday.

            6  I can read you the bullet that's in front of me.

            7      Q.    Okay.  How about that?

            8      A.    Well, it's a quote that says "...find a way

            9  to float logs to Hayden's ferry via the White and Salt

           10  rivers; this route had been previously navigated by

           11  Logan, a Scottish carpenter, who determined this was

           12  certainly possible," end quote.

           13      Q.    Now, on that particular quote, you're quoting

           14  from the text of Carl Hayden's book, right?

           15      A.    Yes.

           16      Q.    Okay.  Is there -- did you look to see what

           17  reference the Hayden book made to that reference to

           18  Logan?

           19      A.    I did notice at the time.  I don't recall as

           20  I sit here right now.

           21                 DIRECTOR MEHNERT:  Joe, is this

           22  something you're submitting as evidence?

           23                 MR. SPARKS:  Well, I thought it was

           24  already in evidence.

           25                 DIRECTOR MEHNERT:  Okay.  That's fine.
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            1                 MR. SPARKS:  But if it is not, then,

            2  yes, we're submitting it.

            3                 MR. SLADE:  This is not in evidence in

            4  its form here.

            5                 DIRECTOR MEHNERT:  Say that again?

            6                 MR. SLADE:  This is not in evidence in

            7  its form here.  The excerpt that the State Land

            8  Department submitted is different.

            9                 CHAIRMAN NOBLE:  Is it an excerpt of

           10  this document?

           11                 MR. SLADE:  This is an excerpt as well.

           12                 CHAIRMAN NOBLE:  This is an excerpt of

           13  something that's in evidence?

           14                 MR. SLADE:  No.

           15                 MR. ROJAS:  They're two different

           16  excerpts of a document not in evidence.

           17                 MR. SLADE:  That's right.

           18                 MS. KOLSRUD:  This is the complete

           19  chapter of what he put in.

           20                 CHAIRMAN NOBLE:  This is an excerpt of a

           21  document that is not in evidence, and you used an

           22  excerpt of the same document and put it in evidence?

           23                 MR. SLADE:  Yes.

           24                 MR. SPARKS:  This is the complete

           25  chapter from which that excerpt was taken, and so I
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            1  believe it would be Apache Exhibit 29, I think.

            2                 Are we squared away, Mr. Chairman?

            3                 CHAIRMAN NOBLE:  No.

            4                 MR. SPARKS:  No.

            5                 CHAIRMAN NOBLE:  We're kind of

            6  well-rounded.

            7                 DIRECTOR MEHNERT:  What you just handed

            8  me will be C056.

            9                 MR. SPARKS:  C056.

           10  BY MR. SPARKS:

           11      Q.    Mr. Fuller, would you turn to the first page,

           12  which I believe is Page 41 of this document?  42.

           13      A.    The page numbers have been cut off on this

           14  document, so...

           15      Q.    Well, then to the first page under the cover

           16  page.

           17      A.    Okay.

           18      Q.    The first paragraph, would you read that out

           19  loud, please?

           20      A.    Okay.  So the first page after the cover page

           21  is the copyright.  Then comes the foreword, and then

           22  there's -- are you talking about the page that says "A

           23  Sawmill at Hayden's Ferry"?

           24      Q.    I guess the trouble I'm having is that we

           25  looked for your citation.  We found this page, and it
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            1  says at the top "A sawmill at Hayden's Ferry."  Do you

            2  see that one?

            3      A.    I do, yeah.

            4      Q.    Okay.  The first paragraph on that page,

            5  please.

            6      A.    Yeah.  The only -- I'm just clarifying,

            7  because you described it differently, and I want to

            8  make sure I'm at the right place.  So I'm looking at

            9  that paragraph.

           10            I'm sorry.  Did you say look at the

           11  paragraph?

           12      Q.    I asked you to read it.

           13      A.    I'm sorry.

           14      Q.    I guess I asked you if you would read it, and

           15  I haven't heard a yes yet.  Obviously --

           16      A.    Yes, I would read it.  Would you like me to

           17  start now?

           18      Q.    Yes, thank you.

           19      A.    Okay.

           20            "A Sawmill at Hayden's Ferry.  A highly

           21  skilled Scotch carpenter named Logan, who had been

           22  employed at Fort Apache, built a stout boat with

           23  watertight compartments at each end.  When rain and

           24  melting snow caused a spring flood, he and others came

           25  down the White and Salt Rivers --" "and three others,"
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            1  sorry, "came down the White and Salt Rivers to Hayden's

            2  Ferry.  Logan was employed by Mr. Hayden, and it was at

            3  his suggestion that the trip referred to in the

            4  following newspaper items was made to determine whether

            5  lumber could be obtained by floating logs down the

            6  river, thereby saving the wagon haul from Prescott.  It

            7  was rough mountain country with very little timber

            8  available near the Salt River Canyon."

            9      Q.    I just want to ask sort of an orientation

           10  that's ethnic in origin.

           11            What ethnic origin is somebody who's Scotch?

           12      A.    Yeah, Scotch is a drink.  Scottish is how the

           13  people refer to themselves.

           14      Q.    So a Scot might drink Scotch, but a Scot

           15  isn't Scotch, right?

           16      A.    That's correct.

           17      Q.    Okay.  I just wanted to make sure that was in

           18  the record, because a branch of our family is not only

           19  Scot, but it's the Logan Scots.  And so when my son got

           20  married last year about two days from -- the 16th of

           21  May, he wore the Logan Tartan to his wedding.  That

           22  means the bottom half was missing at the knee.  And I

           23  just wanted to make sure that somehow I hadn't

           24  forgotten how to speak the old language.

           25            In any event, what do we know about Logan?
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            1  Do we know his first or last name?

            2      A.    Well, Logan.

            3      Q.    That's one or the other, huh?

            4      A.    I would assume it to be his last name.

            5      Q.    But it can be a first name, right?

            6      A.    It would be highly unlikely to be his first

            7  name.

            8      Q.    Then I need to tell my kid we've got to take

            9  care of that, because his name is Logan, first name.

           10  So we have to figure that out.  We'll figure it out.

           11      A.    Well, I would think in a newspaper article,

           12  it would be far more common to refer to somebody by

           13  their last name, rather than their first name.

           14      Q.    Okay.  And then --

           15      A.    Unless your name is Prince or Madonna or

           16  something like that.

           17      Q.    Yeah, I'm with you.

           18      A.    And I think Mr. Logan or Logan here reached

           19  that star status.

           20      Q.    Yeah.  What's a stout boat?

           21      A.    A stout boat?  A stout is an adjective that's

           22  describing its ruggedness.  It's not a particular kind

           23  of boat.

           24      Q.    And did you look to see whether there's any

           25  references for -- that Carl Hayden used for the
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            1  information in that paragraph?

            2      A.    There's no citation there in that paragraph.

            3      Q.    But what I'm saying, did you look behind this

            4  to see whether there were any references that Carl used

            5  for that particular paragraph?

            6      A.    No.

            7      Q.    And then would you read the second paragraph,

            8  please?

            9      A.    Sure.

           10            "Yuma Arizona Sentinel of June 28, 1873,

           11  stated that -- quote, Charles T. Hayden left his home

           12  at Hayden's Ferry on the 24th ult., in company with his

           13  cousin, three Americans and three Mexicans, for the

           14  purpose of prospecting along the Salt River for timber

           15  suitable to saw into lumber.  The party took 10 or

           16  15 days' provisions with them, expecting to be back in

           17  15 days at the farthest.  They proceeded to McDowell,

           18  as Mr. Hayden had an order from General Crook for an

           19  escort...with but eight days' provisions.  They had not

           20  been heard from since.  (Prescott Arizona Miner), end

           21  quote."

           22      Q.    Then there's two more paragraphs that I think

           23  place this set of questions in context, the third

           24  paragraph down and the fourth paragraph.  Would you

           25  read those, please?
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            1      A.    Sure.

            2            The third paragraph begins "The Arizona

            3  Citizen, Tucson, July 26, 1873 -- 'Letter from Fort

            4  McDowell -- . . . A party of men who have been out with

            5  Judge Hayden, looking for timber up the Salt River,

            6  passed here yesterday morning.  They report that while

            7  in camp a few miles above here, a party of Apaches came

            8  near their camp, but as soon as the Apaches discovered

            9  the party, they ran away.'"

           10            The next paragraph.  "As a result of this

           11  trip, Mr. Hayden decided that logs would lodge in the

           12  canyons and could only be floated when the river was in

           13  flood, but that at such times it would not be possible

           14  to hold them by a boom in the river."

           15      Q.    So when you were looking for items that would

           16  support navigability, including the floating of logs,

           17  did you see this paragraph?

           18      A.    Yes.

           19      Q.    And you didn't include it in your slide

           20  there?

           21      A.    I talked about this specifically when I was

           22  talking about floating logs.

           23      Q.    So you understand that Hayden decided that

           24  having examined the river himself, that it just simply

           25  wasn't possible?
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            1      A.    Yes, and that was exactly what I said

            2  yesterday.

            3      Q.    And the Logan referred to in the earlier, the

            4  first paragraph, is there any quote from Logan at all

            5  in any of the literature you've seen, including what's

            6  before you now?

            7      A.    Well, yes, there is a Logan that gave -- the

            8  James Logan, who gave us a very detailed description of

            9  his trip with Mr. Burch.

           10      Q.    But that, we don't know that's the same

           11  Logan, do we?

           12      A.    Not -- no, we don't.

           13      Q.    Okay.  So let's deal with this Logan.  We

           14  know that Carl Hayden said this Logan was a person, and

           15  we don't really know where Carl got that information,

           16  do we?

           17      A.    Well, he says he got it from Logan; but,

           18  yeah, other than that, no.

           19      Q.    You think Carl got it from Logan --

           20      A.    Well, Charles.

           21      Q.    -- in 1872?  He wasn't even a bright point in

           22  his dad's mind at that time, was he?

           23      A.    Then he must have gotten it from his father.

           24  Sorry.  You said Carl; I was hearing Charles, so...

           25      Q.    So we don't know where Carl Hayden, who wrote
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            1  this book, got that reference to Logan, do we?

            2      A.    Are you suggesting that Carl Hayden's

            3  recollections are unreliable?

            4      Q.    I'm suggesting that you don't know where he

            5  got it; is that correct?

            6      A.    It doesn't say in this article, that's

            7  correct.

            8      Q.    Yeah.  And you don't know where he got it, do

            9  you?

           10      A.    Other than -- no, I don't, not specifically.

           11      Q.    And you don't know if there's any quotes of

           12  that Logan supporting his trip from the White Mountains

           13  to Phoenix, do you?

           14      A.    Could you repeat the question?

           15      Q.    Do you know if there's any direct quotes by a

           16  person named Logan of his trip from the White Mountains

           17  to Phoenix in a stout boat?

           18      A.    Again, a stout boat is not a specific kind of

           19  boat.  But, no, I'm not aware of any direct quotes from

           20  Mr. Logan describing his trip.

           21      Q.    Okay.  Well, how about any boat then, if

           22  stout is too specific?

           23      A.    I'm not aware of any direct quotes from

           24  Mr. Logan describing his trip.

           25      Q.    And what year do you think that trip, if it
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            1  was made, what year would that have been?

            2      A.    It just says that he had made an earlier

            3  trip, so as I said yesterday, that's prior to June

            4  1873.

            5      Q.    Do you know when Fort Apache was established?

            6      A.    No, not offhand.  I believe I had that

            7  somewhere in one of the slides at one point or another,

            8  but I don't recall.

            9      Q.    Well, do you know when the Fort, the White

           10  Mountain Apache Reservation, was established?

           11      A.    No.

           12      Q.    I want to now take you to the issue or the

           13  location on the river called Quartzite Falls.

           14      A.    Okay.

           15      Q.    You're familiar with that, correct?

           16      A.    I've been there.

           17      Q.    And as I recall your testimony, you never

           18  took a watercraft from -- in the Upper Salt, what they

           19  call Segment 2, over Quartzite Falls before it was

           20  rendered into something other than a fall, right?

           21      A.    I did not boat it before -- you're talking

           22  about the -- when it got dynamited by Mr. Stoner?

           23      Q.    Right.

           24      A.    So, no, my boating trips were after that

           25  time.
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            1      Q.    Yeah.  And did you ever see Quartzite Falls

            2  personally before it was dynamited?

            3      A.    Not in the field, but I've seen video and

            4  pictures, and I've talked to a number of boaters who

            5  were there beforehand.

            6      Q.    And then how tall is Quartzite Falls before

            7  it was dynamited?

            8      A.    It's really not a falls.  It's a rapid.  So

            9  it's a -- there was a pourover there, and my

           10  recollection and from the folks that I talked to and

           11  the pictures, it would be, at most, 6 feet; but, again,

           12  it depends on the flow.  At low flow you would see more

           13  of a vertical drop, at higher flows less so.  It's more

           14  of a rolling turbulent rapid.

           15      Q.    Let's take you back to the time before 1873,

           16  when Mr. Hayden, Carl's dad, struck out up the Salt

           17  River to look for ways to float timber down the river.

           18            Are you aware of any other boat that traveled

           19  from the White Mountains in the Upper reaches, either

           20  on the Black River or the Salt River, down through

           21  Segment 1 or 2, before 1950?

           22      A.    Well, there was Mr. Hayden's dugout canoe,

           23  and that would have been on the White, potentially into

           24  Segment 1 of the Salt.  I doubt it, though.

           25      Q.    And that was Mr. Hayden, Carl Hayden's
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            1  father?

            2      A.    It was the Hayden expedition.  He actually

            3  didn't go with the boat.  He left men behind and took

            4  the boat.

            5      Q.    Yeah.  We don't know, actually, where that

            6  dugout canoe was built or from where on any river it

            7  left, do we?

            8      A.    I think within a reasonable degree of

            9  scientific certainty, we do know --

           10      Q.    Okay.

           11      A.    -- where it started, and we don't know

           12  exactly where they finished.

           13      Q.    Okay.  So with that reasonable degree of

           14  scientific certainty, where did it start?

           15      A.    In the White Mountains on the White River.

           16      Q.    Where on the White River?

           17      A.    Oh, exactly where?  We don't know exactly.

           18      Q.    Yeah.  And what do you --

           19      A.    But it would be in the area of where the

           20  logging would occur, and I would guess it would be in

           21  the range of the White Mountain Apache Tribe.  From my

           22  experience on the river, probably close to where the

           23  town is now.

           24      Q.    And what do you cite to for that scientific

           25  certainty?
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            1      A.    My understanding of Arizona, of that

            2  particular reach of the river, the physical

            3  characteristics around it.

            4      Q.    Yeah.  No, I'm talking about where that boat

            5  started.

            6      A.    Well, it says he came down the Salt.

            7      Q.    Yeah.  From --

            8      A.    Or the White and the Salt.

            9      Q.    What record --

           10      A.    And he was stationed at Fort Apache.

           11      Q.    What was stationed at Fort Apache?

           12      A.    Mr. Logan was.

           13      Q.    The what?

           14      A.    Mr. Logan.

           15      Q.    No.

           16      A.    Well, not stationed.  He was working there.

           17      Q.    I think we mixed up two boats here.  We've

           18  got a boat that the Scotch guy built, right?  And

           19  that's not a dugout, right?

           20      A.    That's correct.

           21      Q.    Okay.  Now, you're --

           22      A.    I'm sorry.  You were asking me about --

           23      Q.    -- referring to --

           24      A.    -- the Hayden trip, right?

           25      Q.    Okay.
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            1      A.    No, exactly where it started, no.

            2      Q.    So, and Hayden, he traveled on down to

            3  San Carlos, went to Fort Grant, and then went on over

            4  to Tucson, right?

            5      A.    Yes.

            6      Q.    Okay.  And so part of his party, so the

            7  history books say, built a dugout.  But we don't know

            8  where they built the dugout, right?

            9      A.    Not exactly, no.

           10      Q.    And we don't know what river they floated

           11  down, do we?

           12      A.    We do.

           13      Q.    We know -- do you know that -- they floated

           14  down the Salt, correct?

           15      A.    It said the White and the Salt, yeah.  We

           16  talked about that yesterday.

           17      Q.    And what I'm asking you to give us is the

           18  reference to the floating on the White River.

           19      A.    We did that yesterday, but I'll go look it up

           20  again.

           21      Q.    Could you pull up your PowerPoint 11, please?

           22  Maybe that would help.

           23      A.    It's up in front of me.

           24      Q.    Do you see the reference to that?

           25      A.    Reference to which?
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            1      Q.    The dugout.

            2      A.    I see that it says a canoe here, but -- well,

            3  wait.  So I see a reference to a canoe.  I don't

            4  actually see the word dugout.  But I do recall in the

            5  account that they talked about as a dugout.

            6      Q.    Okay.  Do you see what -- can we read what

            7  that says there on your PowerPoint?

            8      A.    Sure.

            9            Well, the slide is titled -- it's Slide

           10  Number 11, "Historical Boating Accounts."

           11            The first bullet says "Charles Hayden - Log

           12  Floating Experiment."

           13            Sub-bullet, "Segment 1, question mark.

           14  Probably on the White or Black River."

           15            Second bullet, "Initial Reconnaissance

           16  (6-14-1873)."

           17            Sub-bullet, "Headwaters of the Salt River

           18  Trip."

           19      Q.    Okay.  That's good enough.

           20            And your own reference is probably on the

           21  White River, right?

           22      A.    Yes.

           23      Q.    So you don't know as a certainty that it

           24  started on the White River?

           25      A.    I talked about this at length yesterday.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 23      05/19/2016
                                                                      4924


            1  This slide --

            2      Q.    Could you just answer that question?

            3            You say probably.  Is that what --

            4      A.    I am answering that question.

            5      Q.    Is that what you meant, probably?

            6      A.    And I'm explaining.

            7      Q.    Is the answer to that, yes, probably?

            8      A.    The answer is more than, yes, probably.

            9      Q.    So that's a tough one for you?  You just

           10  can't answer that question about is, yes, probably,

           11  what you said?

           12      A.    I was in the process of answering it, and you

           13  were in the process of interrupting that answer.  So

           14  you can have it either way.

           15      Q.    Yeah.  Well, the way I want it is the way I'm

           16  asking it.  Will you answer this question yes or no?

           17      A.    No, I won't.

           18      Q.    Did you say that it is probably where they

           19  started?

           20      A.    I won't answer that question yes or no.

           21      Q.    Okay.

           22      A.    Because I don't think I'm obligated to.

           23      Q.    Okay, we'll see what -- it doesn't matter to

           24  me what you think you're obligated to do.  I'm asking

           25  you if you can answer that question.  And the answer
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            1  is, you won't answer that one, right?

            2                 THE WITNESS:  I'm here to provide

            3  evidence to the Commission, and I'll ask the

            4  Commission, do you prefer a yes/no answer that does not

            5  give you the information you need, or do you prefer a

            6  more elucidating answer?

            7                 CHAIRMAN NOBLE:  Could we go back over

            8  the slide again?

            9                 THE WITNESS:  Pardon me?

           10                 CHAIRMAN NOBLE:  Could we go back over

           11  the slide again?

           12                 THE WITNESS:  Sure.

           13                 CHAIRMAN NOBLE:  Would you go ahead and

           14  read it, that bullet?

           15                 THE WITNESS:  Sure.  It says "Segment 1,

           16  question mark.  Probably on the White or Black River."

           17                 CHAIRMAN NOBLE:  Is your testimony right

           18  now, Jon, different than that?

           19                 THE WITNESS:  Yes, as I explained

           20  yesterday.

           21                 CHAIRMAN NOBLE:  You're changing your

           22  testimony from the slide.  You said probably in the

           23  slide, and today you're saying, no, it was really on

           24  the White?

           25                 THE WITNESS:  This is something that if
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            1  I would just -- we would be done with this discussion

            2  if I was allowed to answer the question.

            3                 CHAIRMAN NOBLE:  Go ahead.  I'm just

            4  asking you, are you changing your testimony and

            5  saying --

            6                 THE WITNESS:  I am definitely not

            7  changing my testimony from yesterday.

            8                 CHAIRMAN NOBLE:  Excuse me, Jon.  I'll

            9  make the point, and you can take all the time you want

           10  after that.

           11                 On the slide it says it was probably on

           12  the White or the Black.  Are you saying now that it was

           13  not probably on the Black; it was only on the White?

           14                 THE WITNESS:  Yes.

           15                 CHAIRMAN NOBLE:  Thank you.

           16  BY MR. SPARKS:

           17      Q.    Would you project that slide up on the

           18  screen, or do you have that ability there?

           19      A.    I'm using my computer for other things at the

           20  moment.

           21      Q.    Okay.

           22      A.    So I would prefer not to.  If you would like

           23  to project it, I'm happy to give you this digitally and

           24  you can project it; but I have other information on my

           25  computer.
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            1      Q.    No, I'm going to have to confess here that I

            2  have this computer sitting in front of me just so I can

            3  be one of the big kids, but I can't actually see it,

            4  so -- and I also can't operate it, so --

            5      A.    So there's a simple explanation that clears

            6  this up.

            7      Q.    Yeah.

            8                 THE WITNESS:  And, Eddie, if you could

            9  just ask me on redirect, I'll do it then.

           10  BY MR. SPARKS:

           11      Q.    Okay.  So prior to 1950, is that the only --

           12  the only reference you have to a boat having floated

           13  the White River and the Salt River to Phoenix?

           14      A.    In terms of the White River, again, we didn't

           15  focus on that for this presentation here, and I don't

           16  recall the type of evidence that we had for the White

           17  River when we did that study.  It's just been a long

           18  time.

           19            In terms of the Salt River prior to 1950 in

           20  Segment 1, I don't recall any other historical accounts

           21  up there as I sit here right now.

           22      Q.    And prior to 1950, just on Segment 2, do you

           23  have any reference to any boat having successfully

           24  navigated Segment 2 prior to 1950?

           25      A.    Just one second.
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            1            No, I do not.

            2      Q.    And then in your earlier testimony, you

            3  referenced the development of inflatable boats

            4  subsequent to World War II as a way that you had

            5  learned that people had started navigating, say,

            6  Segment 2 downstream on the Salt; is that fair to say?

            7      A.    Could you repeat the question?

            8      Q.    After -- my understanding of your testimony

            9  was, sometime after World War II and the development of

           10  inflatable boats, that parties started floating down at

           11  least what appears to be Segment 2, by the State's

           12  designation, in inflatable boats; is that accurate?

           13      A.    I don't recall giving that testimony this

           14  week.

           15      Q.    No.  I mean, this is like the 19th year.

           16            So asked another way, what is the earliest

           17  information you have about the use of inflatable boats

           18  for use in Segment 2, for floating Segment 2?

           19      A.    Yeah, again, I don't recall that as being

           20  part of my rebuttal testimony, but -- so my

           21  recollection of that would be from my direct many

           22  months ago; and I believe it was after World War II, in

           23  the vicinity of the 1950s.  If you want me to be

           24  precise, I would be happy to go look that up.

           25      Q.    No, that's good enough.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 23      05/19/2016
                                                                      4929


            1            When did you first attempt to float on

            2  Segment 2 down the Salt River to what is now called

            3  Segment 3 by the State?

            4      A.    When did I personally make my first floating

            5  attempt?

            6      Q.    Yes.

            7      A.    Well, it wasn't an attempt.  We did it.

            8  Well, let's see, it would be -- Segment 3.  I've been

            9  in Segment 2 in 1993 or '4.  Down into Segment 3, that

           10  would be more recently; be in the last four years.

           11      Q.    So your earliest trips down Segment 2, would

           12  you get out, say, at Cibecue Creek then, instead of

           13  going on down to Segment 3?

           14      A.    Actually, now that I think about it, there

           15  were other trips in Segment 3; but starting in

           16  Segment 2, no.  That's a different question.  So let me

           17  parse that out.

           18            So I have taken trips that started at the

           19  bridge or just below the bridge, the U.S. 60 bridge,

           20  and there have been times when I've gotten out at

           21  Cibecue.  There have been times where I've gotten out

           22  at Hoodoo Rapid, which is below Mescal Falls.  It's

           23  where the Indian road turns up away from the river and

           24  goes up into the hills.  There have been trips where

           25  I've taken out at Gleason.  Those are the three places
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            1  that I've taken out on the many trips I've done in that

            2  area.  And then there have been trips where we've

            3  started at Horseshoe.  There's been a trip where I

            4  started at Horseshoe and went down to the lake, and

            5  then there have been trips where we've gone through,

            6  bridge to bridge.

            7      Q.    When you took out at Gleason, how did you get

            8  back out to your vehicle with your equipment?

            9      A.    All but one time we came in from river left,

           10  which is down from U.S. 60.  I don't recall the name of

           11  the road there.  You come down, basically, at the lower

           12  end of Gleason Flat.  My first trip we took out at

           13  Gleason and we went the other way, off river right, and

           14  you connect back up with whatever Indian route that is

           15  that takes you right by the bridge.

           16      Q.    And if I understand you correctly, you've

           17  never started at the beginning of Segment 2 above,

           18  upstream from the bridge, correct?

           19      A.    Done that twice.

           20      Q.    You did what?

           21      A.    I've done that twice.

           22      Q.    Well, where did you start?

           23      A.    Just below Apache Falls.

           24      Q.    And the one time you asked for a permit to go

           25  up there and were denied the permit.  You -- the other
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            1  two times then you went out without a permit?

            2      A.    No.  We were on a commercial trip on those

            3  two times, and they had permits, yeah.

            4      Q.    You had a permit to start at just below

            5  Apache Falls and go under the bridge?

            6      A.    Uh-huh.  Yes.

            7      Q.    Well, at that location between Apache Falls

            8  and the bridge, there's -- the bed of the river is

            9  basically a groove about 3 feet wide, isn't it?

           10      A.    No.

           11      Q.    At low flow?

           12      A.    This was not a low flow trip.  They were not

           13  low flow trips.

           14      Q.    Have you taken any low flow trips?

           15      A.    Yes.

           16      Q.    What do you consider a low flow trip?

           17      A.    I would say -- well, certainly below the

           18  10 percent discharge that we've been talking about

           19  here, and I have not personally done a trip that low.

           20  My lowest trip has been at 188 cfs.

           21      Q.    Say that again?

           22      A.    My lowest trip on Segment 2 has been at

           23  188 cfs.

           24      Q.    And 188 cfs measured where?

           25      A.    At Chrysotile.
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            1      Q.    You know what Chrysotile is?

            2      A.    It's a place.

            3      Q.    Well, you know that it's a name of a

            4  formation of stone?

            5      A.    Chrysolite is a mineral.

            6      Q.    And Chrysotile --

            7      A.    Is probably --

            8      Q.    -- is asbestos, right?

            9      A.    Probably a mis -- I didn't -- I -- whatever.

           10  I don't know that.

           11      Q.    Okay.

           12      A.    I didn't find it important to my boat trip.

           13      Q.    Well, it would be a good idea not to breathe

           14  any of that if you're down there.

           15      A.    Yeah.

           16      Q.    How many -- what are the total number of

           17  trips that you've taken down Segment 2, including those

           18  where you extended the trip into Segment 3?

           19      A.    More than 10, less than 50.

           20      Q.    That's pretty much like bigger than a loaf of

           21  bread, but smaller than a dump truck, isn't it?

           22            So can you narrow it down?

           23      A.    No.

           24      Q.    You agree that navigation of Segment 2 is

           25  very difficult, correct?
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            1      A.    It can be difficult depending on your skill

            2  level.  It can be difficult depending on your type of

            3  boat you want to bring down there.  I would say, no,

            4  it's not particularly difficult at flows below median,

            5  and it's actually really pleasant.

            6      Q.    So if --

            7      A.    It's a great trip.  It's really -- in fact,

            8  if it were closer to Phoenix, I think it would be

            9  crowded.

           10      Q.    Yeah.  So you never said that navigating

           11  Segment 2 is difficult?

           12      A.    It's more difficult than the other segments,

           13  and it requires more skill as the flow rates go higher.

           14      Q.    I wanted to talk with you about the flow

           15  rates, so that's --

           16            I'm thinking of your graph -- I don't know if

           17  these have a number on it. -- of Segment 2, and it's

           18  your Slide 87.

           19            Tell me when you've found that, would you?

           20      A.    I found it.

           21      Q.    And on Slide 87 -- is it 87?

           22            On Slide 87, these are the -- you show the

           23  annual flows there as horizontal lines across the

           24  variable line -- the variegating line?

           25            In other words, across the flow lines you


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 23      05/19/2016
                                                                      4934


            1  show three horizontal lines, correct?

            2      A.    I count five, but okay.

            3      Q.    So you're talking counting at the top of the

            4  chart and the bottom of the chart, or what?

            5      A.    There's a line for the 90 percent flow

            6  duration, there's a line for the mean annual flow,

            7  there's a line for the median annual flow, there's a

            8  line for the median daily flow, and there's a line for

            9  the 10 percent flow.  That's five lines.

           10      Q.    Okay.  You got me on vision there.

           11            So the median annual flow you say is what

           12  number?

           13      A.    482.

           14      Q.    And then would you turn over to Slide 102?

           15      A.    Okay.

           16      Q.    And for Segment 2 you show the annual median

           17  depth at 2.2 feet, right, for Segment 2?

           18      A.    For Segment 2 on Slide 102, the mean

           19  annual -- the depth that corresponds on the rating

           20  curve to the mean annual flow is 2.2 feet.

           21      Q.    Okay.  And so half the time -- so this is a

           22  mean, not a median?

           23      A.    That's correct.

           24      Q.    Okay.  So when we get over to -- let's go

           25  over to the medians then, where it makes a little more
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            1  sense to me.  But under Segment 2 you show that the

            2  flow below 10 percent of the time for the median flow,

            3  median daily flow -- is that right, median daily flow?

            4      A.    Yes.

            5      Q.    Okay, median daily flow.

            6      A.    No, it would be the annualized, so...

            7      Q.    Annualized median daily flow?

            8      A.    Yes.

            9      Q.    So that's all the flows during the year.

           10  Half of the flows were above and half of the flows were

           11  below this line, right?

           12      A.    The 10 percent line, 90 percent would be

           13  above and 10 percent would be below.

           14      Q.    Okay.  So on the 10 percent line, half of the

           15  flows were below 1.2 feet in depth, correct?

           16      A.    10 percent of the flows were below 1.2 feet

           17  in depth.

           18      Q.    Okay.  And 10 percent of the flows were

           19  below -- or above 3 feet in depth?

           20      A.    That's correct.

           21      Q.    And then the other 80 percent of the flows

           22  were 1.6 feet, right?

           23      A.    The other 80 percent of the flows would be

           24  between 1.2 and 3 feet, according to the rating curve.

           25      Q.    And half of those flows would be below
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            1  1.6 feet, correct?

            2      A.    Now you got it.

            3      Q.    Do you remember Mr. Burtell's report?

            4      A.    Yes.

            5      Q.    In Mr. Burtell's report, I think it's --

            6  Mr. Burtell's report, I think it's Attachment C, he had

            7  some maps attached.  And what I'm handing you here is

            8  an enlargement of those maps.  An enlargement of those

            9  maps.

           10            Are you familiar with these parts of

           11  Mr. Burtell's report?

           12      A.    Yes.

           13      Q.    They're in -- I don't think they're in a

           14  particular order here, but the second sheet down in my

           15  stack has a photo inset in the lower left-hand corner,

           16  and can you see that one?  Looks like this.

           17      A.    I see it, yes.  It's called Map A2, the title

           18  block, for the record.

           19      Q.    Thank you.

           20            Map A2, and then there's some circles on the

           21  map.  They're red circles or orange circles.  Do you

           22  see those?

           23      A.    I do.

           24      Q.    And what are they describing or circling

           25  there?
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            1      A.    Well, according to the key at the bottom, the

            2  red circle is a road/Jeep access and a purple circle is

            3  a rapid.

            4      Q.    Okay.  And I guess I can't tell the

            5  difference in the colors.  There's a red and then

            6  there's a purple circle also?

            7      A.    On Map A2 there are two red circles and one

            8  purple circle.

            9      Q.    And the purple circle is a rapid?

           10      A.    So says the key.

           11      Q.    Okay.  So can you tell by that rapid -- do

           12  you recognize from the map and your experience that

           13  rapid?

           14      A.    This is in Segment 1.  I have not boated

           15  Segment 1.

           16      Q.    Okay.

           17      A.    But I do recognize this place.  I have looked

           18  at this rapid in detail from aerial photographs.

           19      Q.    Okay.  Let's turn to the next page.  I'll see

           20  if I can find an indicator, since you taught me how to

           21  see this.

           22            Map A3.

           23      A.    I'm there.

           24      Q.    And do you recognize the rapids with purple

           25  circles around them in that stretch?
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            1      A.    I recognize them from the aerial photographs,

            2  yes.

            3      Q.    And have you been on these rapids?

            4      A.    We can short-circuit this.  I have not boated

            5  any of the rapids in Segment 1.

            6      Q.    Okay.  And then on Map A4.

            7            Are you there?

            8      A.    I am.

            9      Q.    Do you recognize any of the rapids located on

           10  Map A4 in purple circles?

           11      A.    Same answer.

           12      Q.    Yes?

           13      A.    I recognize them from the aerial photographs,

           14  but not from a boating trip.

           15      Q.    Okay.  Thank you.

           16            Yesterday I think you -- or in your evidence,

           17  your supplementary evidence -- I'm sorry.  I didn't

           18  know you were up.

           19      A.    I'm listening.

           20      Q.    In the supplementary evidence from the State,

           21  there's an item labeled 370.  Is that available to you?

           22      A.    I don't have a copy of it in front of me, no.

           23  If you describe it to me, I may recall it.

           24      Q.    I'm going to give you mine.

           25                 CHAIRMAN NOBLE:  Let's go ahead and take
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            1  a break right now, if we could, Joe.

            2                 MR. SPARKS:  Thank you.

            3                 CHAIRMAN NOBLE:  Let's break for

            4  10 minutes and come back at about 25 after.  We'll try

            5  to start before 25 after.

            6                 (A recess was taken from 10:12 a.m. to

            7  10:23 a.m.)

            8                 CHAIRMAN NOBLE:  Joe, are you ready to

            9  begin?

           10                 MR. SPARKS:  Yes, sir.

           11                 CHAIRMAN NOBLE:  Jon, are you ready to

           12  begin?

           13                 THE WITNESS:  Yes, I am.

           14                 CHAIRMAN NOBLE:  Eddie, you're here.

           15  Okay, then we're set to go.

           16                 MR. SLADE:  Mr. Chairman, I think we

           17  have a question.

           18

           19             EXAMINATION BY COMMISSIONER ALLEN

           20                 COMMISSIONER ALLEN:  Joe or Jon, you

           21  said you recognized the points that are in purple here

           22  from aerial photographs.  What about the ones on the

           23  left side downstream from the gaging station?

           24                 MR. MURPHY:  At Page 4?

           25                 THE WITNESS:  That's what you're asking
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            1  me about?

            2                 COMMISSIONER ALLEN:  Yes, A4.

            3                 THE WITNESS:  Map A4.  Oh, I'm sorry.

            4  Thank you for clarifying that.  Well, I didn't

            5  recognize.  I thought these were all in Segment 1, so

            6  no.  I have boated everything below Apache Falls, as I

            7  said before, and that would include the area just above

            8  the bridge, past the gaging station, and around Mule

            9  Hoof Bend there.  So I've boated that numerous times,

           10  as we discussed previously, so thank you for catching

           11  that.

           12                 COMMISSIONER ALLEN:  Thank you.

           13

           14           REBUTTAL CROSS-EXAMINATION (CONTINUED)

           15  BY MR. SPARKS:

           16      Q.    And, pardon me, I didn't hear which of the A

           17  numbers on the maps you were looking at at that time.

           18      A.    A4.

           19      Q.    A4.  I want to go back to the Logan

           20  reference.  I think when I asked you whether that was a

           21  first or last name, I think your response was I don't

           22  think the newspapers would have gotten that wrong.

           23            But do you have a newspaper reference to

           24  Mr. Logan or a Logan?

           25      A.    No, not that specifically states that this
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            1  was the Logan that was in other -- there are

            2  newspaper -- let me answer this as clearly as I can.

            3            There are newspaper references to James Logan

            4  from the Burch account.  This particular Logan, I don't

            5  have a newspaper account.  There's also another Logan

            6  in the record related to the Robinson trip, which may

            7  or may not be the same person.

            8            So this particular one, I don't have another

            9  one.  When I said they wouldn't have gotten it wrong,

           10  what I -- I don't believe I actually said that.  I

           11  think what I said was it's more likely, it's highly

           12  likely that that would be his last name.  And whether

           13  it was Logan or some other name, it was a person that

           14  they were referring to that had taken a boat trip.

           15      Q.    Okay.  But in this particular reference,

           16  we're only talking then your only source is Carl

           17  Hayden's book, correct?

           18      A.    Yes.

           19      Q.    And I had the privilege, as a member of the

           20  Capitol police force, of taking Mr. Hayden, Senator

           21  Hayden, on an afternoon walk every afternoon when I

           22  wasn't doing something other more dangerous thing in

           23  the 1960s.  And he didn't -- I just wanted to tell you

           24  that at this time he didn't have a lot of time to write

           25  books; but he did, after retiring, write a book, and I
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            1  believe the book that you're referring to was published

            2  in 1972.  So if you'll accept that, that it wasn't

            3  1940, that would give us a context for that book.

            4      A.    Yeah, I believe as I said, when you gave me

            5  the exhibit and I turned to the first page, it said

            6  "Copyright 1972."  So, yeah, you're right.

            7      Q.    And then Carl's recollection, as he says in

            8  his book, is from newspaper accounts and other things

            9  that he read and stories that his dad told him.

           10            And do you have any other recollection of how

           11  he gathered his information?

           12      A.    No.

           13      Q.    And if he's recalling a story that his dad

           14  told him in 1972, it was from something that happened

           15  in a period of time earlier than 1872, wouldn't that be

           16  about right, on the map?

           17      A.    It would be earlier than 1873, but yes.

           18      Q.    So a hundred years earlier is a story that

           19  he's relating in that particular part of his book, and

           20  he doesn't provide a reference for that particular

           21  statement, or at least you are unaware of one, if he

           22  did so, right?

           23      A.    I'm unaware of that.

           24      Q.    Okay.  I then want to go to a couple of other

           25  parts of your testimony.  And I believe in -- you
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            1  floated the Edith in Segment 4, right?

            2      A.    Segment 5.

            3      Q.    Segment 5.

            4      A.    And a portion of Segment 6.

            5      Q.    A portion of Segment 6, which means, what,

            6  that portion above Granite Reef Dam?

            7      A.    That's correct.

            8      Q.    Okay.  I wanted to talk with you about what

            9  your suppositions about the flow of the Salt River was

           10  before and after diversion dams were built for

           11  irrigation.

           12            First of all, would you agree that at least

           13  for the period of record that we have, that the

           14  combined flow of the Salt and the Verde is

           15  approximately 1.2 million acre-feet a year?

           16      A.    In terms of those numbers, I would need to do

           17  a conversion from -- to the units I normally think of.

           18  I provided plenty of information about what the

           19  combined flow of the river was, so -- but in million

           20  acre-feet per year, I would need to do the conversion.

           21      Q.    Okay.  Are you familiar with the early crops

           22  in the Phoenix Valley irrigated by the early European

           23  Americans here?

           24      A.    Generally.

           25      Q.    What were those crops?
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            1      A.    Well, I know that they've grown some

            2  vegetables.  I think pumpkins were one thing that they

            3  were growing, wheat, and other grain crops, as I

            4  recall.

            5      Q.    Okay.  And do you remember any testimony

            6  about the size of the -- of Phoenix about, let's say,

            7  the 1850, 1854 to 1872?  Do you have any recollection

            8  of the population?

            9      A.    I have a slide that describes population of

           10  the Phoenix area.  So I recall that slide, yes.

           11      Q.    Do you have that available to you there?

           12      A.    Yes.

           13      Q.    Would you refer to it, please?

           14      A.    Okay.

           15      Q.    So what do you show there as some examples of

           16  the population?

           17      A.    In my original presentation on the Salt

           18  River, Slide 114 was entitled "History:  Key Findings,"

           19  sub-bullet "Population along the Salt River."  It lists

           20  Phoenix in 1890 as having a population of 3,152.  I

           21  know that in here at one point we described and talked

           22  about Mr. Ingalls, the Ingalls brothers, I think it

           23  was, the Ingalls survey, and they had made a note that

           24  Phoenix had just been settled in 1868 and it had some

           25  50 people there or something like that.
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            1      Q.    Do you recall the first diversion canal for

            2  irrigation by the Euro-Americans?

            3      A.    Yes.

            4      Q.    Which one was that?

            5      A.    The Swilling's Ditch.

            6      Q.    About what year was that?

            7      A.    I think that was 18 -- I'll look that up too.

            8            1867.

            9      Q.    Do you know how much water he pulled off the

           10  river at that time?

           11      A.    No.

           12      Q.    Do you know how much land he irrigated at the

           13  time?

           14      A.    I've seen it in the past.  I don't recall it

           15  as I sit here today.

           16      Q.    Do you know how long the point from the point

           17  of diversion from the river to the point of irrigation

           18  on the field was?

           19      A.    Not specifically by distance.

           20      Q.    What would you consider to be the market for

           21  irrigated vegetables and grains?  Is it would be the

           22  Phoenix market along the Salt River?

           23      A.    I think primarily, what I recall from the

           24  historical documents that were prepared, was that they

           25  came down here to farm, and they were going to sell to
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            1  Fort McDowell, as well as to take materials back up to

            2  Prescott.

            3      Q.    So to Prescott by wagon, right?

            4      A.    Yes, and I think Wickenburg as well, the

            5  mines around Wickenburg.

            6      Q.    And Fort McDowell, which was a military post?

            7      A.    Yes.

            8      Q.    Do you know what the volume of the crops were

            9  that were produced in, for instance, 1868, any crop

           10  reports?

           11      A.    Not offhand, no.

           12      Q.    Through 1911, do you know how many irrigated

           13  acres there were in the -- irrigated under the Salt

           14  River in the Valley at the time of statehood?

           15      A.    I don't recall that here.  I have a vague

           16  recollection of there being a table of that in the Land

           17  Department report.

           18      Q.    For instance, on the -- do you remember your

           19  report about the person who built a flatboat and took

           20  5 tons of wheat from up around Hayden's Ferry down to a

           21  canal about 4 miles downstream on the Salt?

           22      A.    Got a few of the facts there, but I remember

           23  the account, yes.  A few of the accounts incorrect

           24  there, but...

           25      Q.    Okay, well, I want to get the facts straight.
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            1            So how far down -- what -- where did he

            2  depart with his load of wheat?

            3      A.    Well, you said he built a boat, and I don't

            4  know that I've ever said that he built the boat.  I

            5  said they took a boat.

            6            And they left from somewhere in the vicinity

            7  of Hayden's Ferry, Hayden's Mill, and went down to

            8  Hellings Mill, I believe it was called.  They stopped

            9  at something.  Barnum's Pier, is that the account?  At

           10  any rate, it was a short distance on the river, 3 and a

           11  half miles, something like that.

           12      Q.    3 and a half miles?

           13            Would you think Hayden Mill was there at the

           14  time that he took his wheat on down 3 and a half miles

           15  to a different mill?

           16      A.    Let's see, 1873.  I would have to go back and

           17  look at the report to be sure.

           18      Q.    Do you have any idea what kind of a crop

           19  yield you would have to have per acre to produce 5 tons

           20  of wheat in those days?

           21      A.    No.

           22      Q.    Do you understand the way the diversion dams

           23  were built at the time?  Do you know what they were

           24  made out of?

           25      A.    Dirt, rock, brush, piles that were driven to
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            1  provide some stability sometimes.

            2      Q.    Yeah.  The one where Swilling put his ditch

            3  out, do you know what the foundation of the river is

            4  right there?

            5      A.    At Swilling's Ditch?

            6      Q.    Yeah.

            7      A.    It's alluvium.

            8      Q.    What about at Granite Reef, what's the

            9  foundation of the river there?  Do you know?

           10      A.    Well, I do know that there's shallow bedrock

           11  there, but I haven't specifically looked at the

           12  foundation plans for Granite Reef Dam.

           13      Q.    And the next shallow bedrock downriver from

           14  Granite Reef, would that be near Hayden's Ferry?

           15      A.    There is shallow bedrock at Tempe Butte, yes.

           16      Q.    And at Tempe Butte there's a geological

           17  formation that extends out over the river and runs

           18  basically over -- clear over to under Papago Park,

           19  right?

           20      A.    In the river's current configuration, yes, it

           21  is underneath the river.  It's not exposed in the

           22  riverbed, but it is beneath the river there.

           23      Q.    Do you agree that the subflow of the river,

           24  that that geological feature near where the -- let's

           25  say the -- I guess it's Mill Avenue crosses over the
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            1  Salt River Bridge there right in that location.  Do you

            2  agree that that formation, wherever it's located in

            3  that area, brings the subflow of the river to the

            4  surface?

            5      A.    It brings some of the subflow, yes.  That was

            6  my testimony yesterday.

            7      Q.    And then after it passes over that geological

            8  feature, do you agree with the representations, for

            9  instance, made by the Spanish that the Salt River

           10  disappears into the sands for long periods of time and

           11  comes back up when it joins the Gila?

           12      A.    I don't recall ever seeing that.

           13      Q.    So you -- as far as you're concerned, if it

           14  flows over the geological feature at Tempe, at Mill

           15  Avenue, it doesn't sink into the sand or disperse into

           16  the sand below that location?

           17      A.    There's, no doubt, some amount of

           18  infiltration that occurs between Tempe Butte and the

           19  area upstream of the Gila confluence; but I don't

           20  believe that it entirely disappears, except perhaps in

           21  most extreme drought conditions.

           22      Q.    And so you don't recall any of the Spanish

           23  observations that the river sinks below the sand and

           24  comes back up at the Gila?

           25      A.    Not the Salt River, no.
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            1      Q.    Yeah.  In low flows then, do you agree that

            2  in low flow channels there's more than one low flow

            3  channel below the Tempe geological feature?

            4      A.    On various maps there are places where the

            5  river is more than one low flow channel, yes, a split

            6  channel.

            7      Q.    And I want to take you over to the beaver,

            8  beaver question now.  And is it your testimony that

            9  there are no beaver between, say, Tempe Butte and the

           10  junction, excluding the 99th Avenue period of

           11  contribution, sewer plant contribution; that there's no

           12  beaver there from the early American period, European

           13  American period, till the period of statehood?

           14      A.    You're going to need to repeat that question.

           15  That was a little convoluted for me.

           16      Q.    Yeah.  Well, it may not have been convoluted,

           17  but it was confusing at least.

           18            Is it your position, your testimony, that

           19  there are no beaver between where the geological

           20  feature crosses the river at Tempe Butte and the

           21  junction -- its junction with the Gila River from,

           22  let's say, 1864 to 1912?

           23      A.    That is not my testimony.

           24      Q.    Okay.  What is your testimony about beaver in

           25  that location?
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            1      A.    I believe I stated yesterday that it was

            2  noted that there were beaver in the Salt River, and I

            3  don't recall any historic descriptions that

            4  specifically say -- describe the numbers of beaver in

            5  the areas where you describe them.

            6            But it's my belief, based on my understanding

            7  of the river conditions and the historical descriptions

            8  that I've seen, that it would be likely that you would

            9  see beaver in that reach.

           10      Q.    And at low flow channels, would it be your

           11  testimony that the beavers would not have built dams

           12  across low flow channels to support their lifestyle

           13  there?

           14      A.    I don't believe that beaver built dams across

           15  the low flow channels of the Lower Salt, unless you're

           16  including in your definition of low flow channels maybe

           17  some side sloughs, something like that; not a

           18  continuous channel that was fed by the main flow path

           19  of the Salt River, no.

           20      Q.    So in none of the variety of channels that

           21  would have been in existence at low flow below Tempe

           22  and the junction of the Gila River would there have

           23  been beavers who built dams there?

           24      A.    Not across the low flow channel.

           25      Q.    So if the low flow channel was from me to
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            1  you, they wouldn't have built a dam there?

            2      A.    I don't recall any descriptions of the low

            3  flow channel being the distance between you and I,

            4  which looks to be about 12 to 15 feet.  No, I don't

            5  recall anything like that at all.

            6      Q.    Well, I know you probably prefer a greater

            7  distance than 15 feet for the time being; but do you

            8  think the low flow channels were not 15 feet wide at

            9  that -- during low flows?

           10      A.    No, I think they were wider.

           11      Q.    And would there have been water clear across

           12  the low flow channel, or are you talking about the

           13  depression itself?

           14      A.    Yes, there would be water across the low flow

           15  channel.

           16      Q.    The entire width of the low flow channel?

           17      A.    Well, let's pause for a second and make sure

           18  that we're talking about the same thing.  When you say

           19  low flow channel, what exactly are you including in

           20  that?

           21      Q.    I'm talking about the depression that the

           22  water runs to when it's not flooding the entire river

           23  channel from bank to bank on both sides.  I'm talking

           24  about those low flow channels.

           25      A.    As I look at the data that we have, maps
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            1  drawn by the Ingalls, cross sections derived from

            2  historic topographic maps, I don't see any evidence

            3  that the -- in any way the low flow channel was 15 feet

            4  wide in the Lower Salt.

            5      Q.    Do you have any evidence of how wide they

            6  actually were then?

            7      A.    Yes.

            8      Q.    Okay.  What is it?

            9      A.    I believe I gave that yesterday and in my

           10  direct testimony.

           11      Q.    Well, see, that's not a helpful answer.  I

           12  want to know what the answer is.

           13      A.    Okay.  Let's go back and look.

           14            I don't believe that we talked about width in

           15  my rebuttal testimony yesterday, but here we go.

           16            In the original Land Department report,

           17  Table 7-18 on Page 726.  This is the 2006 version of

           18  that report.  The table has, for various flow rates,

           19  top widths, called Average Hydrologic Characteristics

           20  for Prestatehood Salt River.  At 20 cfs it lists

           21  160 feet, at 300 cfs it lists 210 feet, at 1,400 cfs it

           22  lists 300 feet.

           23      Q.    Well, at those rates of flow and the widths,

           24  that water couldn't have been very deep then, could it?

           25      A.    The depths that are listed there at 20 cfs
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            1  are 0.3 feet, at 300 cfs it's 1.4 feet, and at 1,400

            2  cfs it's listed at 3.2 feet.

            3      Q.    And the 300 cubic feet per second was -- is a

            4  percentage of the annual flow or daily annual flow

            5  related to that percentage; like is it above

            6  10 percent?

            7      A.    Well, 300 cfs would be a percentage of the

            8  annual flow; but, no, it was just that table, in the

            9  footnote it says "20 to 30 cfs are typical low flows

           10  after canal diversions.  300 cfs is the minimum monthly

           11  flow of the prestatehood records" -- I'm sorry.

           12  "300 cfs is the minimum monthly flow in prestatehood

           13  records."

           14      Q.    And is that -- your testimony, that's after

           15  diversions for irrigation?

           16      A.    That is a depleted flow rate, yeah.

           17      Q.    That's what?

           18      A.    That's a depleted flow rate.

           19      Q.    A depleted flow rate.

           20            Let's talk about the Day brothers for a

           21  couple of minutes.  First of all, do you have any

           22  evidence that the Day brothers from the Verde Valley

           23  took more than one trip from the Verde Valley to Yuma

           24  other than a newspaper reference that says that this is

           25  the fifth trip?
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            1      A.    No.

            2      Q.    Do you have any evidence directly from the

            3  Day brothers about their attempts or trips from the

            4  Verde Valley to Yuma?

            5      A.    Other than the newspaper article, which we

            6  cited and described, no.

            7      Q.    And no diaries of the Day brothers?

            8      A.    No.

            9      Q.    No quotations from the Day brothers?

           10      A.    They may have been quoted in the article that

           11  we just discussed; but outside of that, no.

           12      Q.    And is there any other reference, except that

           13  one newspaper reference to this is the fifth trip, that

           14  there was more than one trip?

           15      A.    Other than the article we just talked about,

           16  no.

           17      Q.    And the Day brothers, I think by your

           18  definition of a small boat, would have used or did use,

           19  on the trip they made, a small boat, right?

           20      A.    Yes.

           21      Q.    A skiff?

           22      A.    It doesn't say skiff, and people mean

           23  different things by that; but just, I think, they

           24  arrived in a boat.

           25            We can look up the actual account here.  I
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            1  have it here, if it's important to you.

            2      Q.    Well, you don't have an actual account,

            3  though, do you?

            4      A.    Yeah, we do.

            5      Q.    You have an actual account from the Day

            6  brothers?

            7      A.    We have the newspaper account.

            8      Q.    That's not an actual account.

            9      A.    It seemed pretty actual to me.

           10      Q.    Yeah.  Well, that's because you're not a

           11  historian.  An actual account is one from the person

           12  who actually did it.

           13      A.    This was a newspaper article about the people

           14  who actually did it.

           15      Q.    So those accounts about when Rome burned, we

           16  have some actual accounts from their own words and then

           17  we have a bunch of books, right?

           18      A.    I'm really not offering any testimony about

           19  the burning of Rome.

           20      Q.    Well, in any event, would you agree that

           21  that's not a primary source for the Day brother trip?

           22      A.    It is not handwritten or typed up by the Day

           23  brothers, if that's what you mean by a primary source.

           24      Q.    That's not what I mean by a primary source.

           25  I mean a primary source is a person who actually took
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            1  the trip.

            2      A.    The only information I know about the Day

            3  brothers is as I've described; nothing more, nothing

            4  less.

            5      Q.    I wanted to ask you about that, the way you

            6  calculated the value of the beaver pelts that you

            7  thought that they must have harvested.

            8            First of all, where did you get the number of

            9  beaver pelts that they harvested?

           10      A.    I didn't report on the number of beaver pelts

           11  that they harvested.  What I did was --

           12            Well, you didn't ask me that.  Would you like

           13  me to explain that?

           14      Q.    Sure.

           15      A.    So as I said yesterday or the day before, we

           16  had the -- one of the new accounts from 1894 where two

           17  brothers were engaging in a trapping enterprise on the

           18  Salt and expect to go on the Verde -- on the Gila, and

           19  they said they could get 8 to $20 per pelt, depending

           20  on the quality.

           21            I used those values on the basis of -- I used

           22  those values.  That's where I started.

           23      Q.    All right.

           24      A.    When it came to the number of pelts, as I

           25  said the other day, we know that James Ohio Pattie had
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            1  a permit for 250 pelts.

            2      Q.    We're talking about the Day brothers now.

            3      A.    I'm aware of that.

            4      Q.    The Day brothers, not Pattie, right?

            5      A.    Yes.

            6      Q.    Okay.  Where did you get the number of beaver

            7  pelts for the Day brothers?

            8      A.    I'm explaining that.

            9      Q.    That's a long way around Robinson Hood's barn

           10  to get to the Day brothers if you're talking about

           11  Pattie.

           12            Is that what you did, though?

           13      A.    I told you exactly what I did.

           14      Q.    Okay.  Well, tell me exactly again then.

           15      A.    I'm working on it.

           16            So we know that Pattie had a permit for

           17  250 pelts.  I said, well, that seems like a reasonable

           18  number.  I'm not saying that's exactly the number of

           19  the pelts.  The newspaper article says they had a

           20  boatload of them.  But I'm just using a number to try

           21  to get a feel for what that might look like.

           22            And then I found a reference to say, well,

           23  how many pelts would go into a bale of pelts and what

           24  that bale might weigh.  And I put that together and

           25  say, well, if it were 250, it would weigh somewhere in
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            1  the vicinity of 400 -- I'm actually going to look this

            2  up here so I get the right numbers.

            3            Okay, this is what I went through.  This is

            4  summarizing the information that's on Slide 31 of my

            5  rebuttal presentation.  The value of the pelts, 8 to

            6  $20 per the 1894 article.  James Ohio Pattie, the

            7  account said the permit limited him to 250 beaver

            8  pelts.  A fur bale would weigh about 90 pounds if it

            9  had about 50 beaver skins in it.  So 250 of those would

           10  be about 450 pounds.  And based on the testimony we

           11  heard from historic boaters, that easily would fit in

           12  the payload of a small boat, either a canoe or a boat

           13  like the Edith.

           14            And that's simply how I got there.  Was I --

           15  hopefully I wasn't trying -- hopefully didn't give you

           16  the impression I was trying to imply that they actually

           17  had 250.  I was just putting some things together to

           18  test out the economics of Mr. Gookin's theory that it

           19  would not be economic to take a boat downstream.

           20      Q.    And then you took those numbers and came up

           21  with a Pattie haul of about $250,000 in today's

           22  dollars?

           23      A.    If you follow the math, with the Consumer

           24  Price Index inflater that Mr. Gookin used and I used,

           25  yeah, I did come up with that number, at the high end.
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            1      Q.    Do you really think that in the year that

            2  Pattie made the trip to -- his trip to Yuma, that he

            3  got enough beavers to yield him today's equivalent of

            4  $250,000?

            5      A.    I thought we were talking about the Day

            6  brothers.

            7      Q.    Yeah, the Day brothers.

            8      A.    Yeah.

            9      Q.    You really think --

           10      A.    I really wasn't testifying on the value that

           11  they might have received.  The point of this was, there

           12  was money to be made in harvesting beaver; that the

           13  value of the pelts themselves far exceeds the value of

           14  a homemade boat taken downstream, and it would be

           15  remunerative.  That was the Day brothers' testimony.

           16            And I think this analysis, not intended to be

           17  an accounting analysis of it.  It was intended to be a

           18  is it reasonable, is their statement that they were

           19  making money at it reasonable.

           20      Q.    So the only fact that you have to deal with

           21  is that they went on a beaver hunt, right?

           22      A.    No.

           23      Q.    Then what do you have besides that that the

           24  Patties -- I mean that the Day brothers went from Verde

           25  to Yuma trapping beavers?  What do you have besides
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            1  that to say how they did on that trip?

            2      A.    We have the newspaper account that says they

            3  did it.  It says that this was their -- they had done

            4  it other times as well.  They intended to do it again.

            5            So you put those together with what the value

            6  of their boat was, what the value of pelts were at the

            7  time.  You put that together with the fact that they

            8  were intending to do it again.  I think those all lead

            9  you to the conclusion that it was profitable for them.

           10      Q.    But you don't have a single fact that says

           11  how many beaver pelts they got, that they harvested or

           12  sold, do you?

           13      A.    Other than the Yuma paper saying that they

           14  had a boat full of skins, no.  Don't have the exact

           15  number, no.

           16      Q.    You actually have a Yuma paper that says they

           17  had a boat full of skins?

           18      A.    The exact quote is "a large quantity of

           19  furs."

           20      Q.    We don't have a way of quantifying what a

           21  large quantity is, do we?

           22      A.    According to my economic analysis, two pelts

           23  at $20 would have paid for their boat and their trip

           24  home, so --

           25      Q.    Well, there's nothing to --
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            1      A.    -- I would think that --

            2      Q.    There's nothing to indicate --

            3      A.    -- two would be a lot less than large.

            4      Q.    Yeah.  There's nothing to indicate that they

            5  would have gotten $20 for that pelt or either of those

            6  pelts, is there?

            7      A.    Not in this story.

            8      Q.    Well, not in any story, is there?

            9      A.    Well, yes, in the other story from 1894.

           10      Q.    But that's not the Day brothers story, is it?

           11      A.    It's two years later.

           12      Q.    Well, I wanted to give -- did you do like a

           13  regression analysis or something like that, to try to

           14  come up with the numbers?

           15      A.    No, I didn't.  No regression analysis was

           16  needed.

           17      Q.    Well, if I gave you a 1950 price for beavers

           18  at 6 -- a beaver pelt at $6 and you did a regression

           19  analysis, do you think you would come up with 20 in

           20  1892?

           21      A.    I'm not sure how you do a regression analysis

           22  on one data point, or perhaps you mean something

           23  different by regression analysis.

           24      Q.    Well, if you did -- if you started with the

           25  high price of beaver in 1950 at $6 a pelt and you took
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            1  it, even using some concept of inflation, backwards in

            2  time to the value in 1892, do you think you would come

            3  up with $20?

            4      A.    If the price was -- ask me the question

            5  again.

            6      Q.    If I give you a price point 1950 of beaver

            7  pelts at $6, prime pelt at $6 --

            8      A.    Okay, if $6 is the price in 1950 --

            9      Q.    Right.

           10      A.    -- and all you were doing was just deflating,

           11  the reverse of inflating by inflation, back to a time

           12  previous, then you would get a lower number than $6.

           13      Q.    Substantially lower, wouldn't you?

           14      A.    It depends on the value and how the market

           15  value of beaver changed.

           16      Q.    Well, you know, silk came into the market for

           17  top hats, right?

           18      A.    Okay.

           19      Q.    And that pretty much killed the beaver

           20  trapping business, didn't it?

           21      A.    Apparently not.

           22      Q.    And so when do you think that happened?

           23      A.    Well, we know that the Day brothers came down

           24  in 1892, and this was not their first trip.  They

           25  intended to do it again.  We saw some other guys that
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            1  were doing it in 1894.  We had Fogel and Gireaux that

            2  were doing it on the Verde in the 1930s even.  So

            3  apparently these guys felt like they could make money

            4  at it or have fun doing it or something.

            5      Q.    Well, I'm glad you added that have fun part

            6  in there.

            7            Well, let me just kind of -- I listened to

            8  your rebuttal testimony.  You had a bunch of slides,

            9  and you basically pulled up slides where other experts

           10  had corrected some part of a previous slide that you

           11  had produced, and then after that correction you

           12  basically said that wouldn't have made any difference

           13  in your opinion; is that correct?

           14      A.    No.

           15      Q.    It's not correct?

           16      A.    No.

           17      Q.    So it did make a difference in your opinion?

           18      A.    No, that's not what I did.

           19      Q.    Well, I didn't ask you if that's what you

           20  did.  I said that's what I said you did.

           21            You pulled it up, where the other experts

           22  showed that you had an error, and then you evaluated

           23  that error and sometimes corrected your slide, and then

           24  with that correction, said that did not change your

           25  opinion, correct?
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            1      A.    So your question to me is, is this what

            2  you're characterizing my testimony as?

            3      Q.    Yeah.

            4      A.    You can characterize my testimony however you

            5  want.

            6      Q.    Okay.  Let me then ask you the question.

            7            When another expert found an error in your

            8  slide and you made that correction, did you -- did that

            9  change your opinion as -- for the -- as a result of

           10  that change?

           11      A.    What, specifically, are you talking about?

           12      Q.    Any of them.

           13      A.    We're talking about historical accounts at

           14  the moment, you and I, and I recall Dr. Littlefield and

           15  Mr. McGinnis pointing out, on the 5 tons of wheat, the

           16  date of the story and some of the lines in the story

           17  indicating that it was probably not June; it was the

           18  prior month.  Whether that was not in June.  Just a

           19  second here.  Whatever.  That it was the prior month,

           20  whatever it was.

           21            And in that particular case, it really didn't

           22  change my opinion about the relevance of the account.

           23      Q.    Well, let's say the flow of the Verde versus

           24  the flow of the Salt.  You had an error there, didn't

           25  you?
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            1      A.    I don't recall any errors there, no.

            2      Q.    So you didn't have a different flow for the

            3  flow of the Verde and the flow of the Salt at where

            4  they joined than the other experts?

            5      A.    No.  I'm using the same mean and median

            6  values.  I went through a process to use a different

            7  data set, as suggested by the other guys, and it comes

            8  up with a slightly different number.  The numbers I

            9  reported were not erroneous.  They're just different

           10  numbers.

           11      Q.    Using their approach to it didn't change your

           12  opinion then, did it?

           13      A.    The number's lower a little bit.  No, as I

           14  said, it really doesn't make a difference in terms of

           15  the depths were not substantively different when you

           16  use the rating curves, and it certainly doesn't change

           17  the historical record as to what actually happened.

           18      Q.    And then on the other -- on other slides

           19  where you made -- that you pulled up in your

           20  presentation of rebuttal where other experts had a

           21  different opinion than you, that didn't -- hearing that

           22  testimony and seeing their evidence didn't change your

           23  opinion, did it?

           24      A.    My opinion about the navigability of the

           25  river?
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            1      Q.    Right.

            2      A.    No, no.  I still believe it to be navigable.

            3      Q.    And so as to those slides where there wasn't

            4  a difference in terms of an error, but opinion, you

            5  want the Commission to think that in questions where

            6  the experts differ, they should accept your testimony

            7  because you went to the river, right?

            8      A.    They should accept my testimony in part

            9  because I went to the river, yes.

           10      Q.    Well, they should prefer your testimony over

           11  the other experts because you went to the river, right?

           12      A.    I prefer my testimony over the other experts.

           13  And I do believe it's extremely valuable to go to the

           14  river, as I suggested yesterday, yes.

           15      Q.    Yeah.  I don't think anyone has any doubt

           16  that you value your testimony.  I agree that you value

           17  your testimony.

           18      A.    I would say that every expert does.

           19      Q.    Well, to sum it up, what you have to support

           20  navigability on the Lower Salt is a story about the Day

           21  brothers going beaver trapping, at least once, and you

           22  have a 3 and a half mile ride in a flatboat of 5 tons

           23  of wheat before statehood; isn't that right, that's

           24  what you have?

           25      A.    I have a lot more than that.
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            1      Q.    Well, what other commercial venture of

            2  boating do you have besides that?

            3      A.    I'm just going to refer you back to all the

            4  things I've said in the past.

            5      Q.    Is there anything that really sticks out in

            6  your mind as a really big boat commercial trip up or

            7  down the river?

            8      A.    A really big boat?  No, I think as I've said

            9  multiple times, there are no really big boats that are

           10  going up and down the river.

           11      Q.    Is there anything smaller than -- larger than

           12  a small boat going up and down the river?

           13      A.    Up and down?

           14            The biggest boats we had going upstream, and

           15  we don't know their exact size, are the ones that were

           16  used in 1905 up near Roosevelt.

           17            The biggest boats going in the downstream

           18  direction would either -- and, again, we don't know the

           19  exact size. -- would either be the 5 tons of wheat

           20  story or Gentry and Cox, who took their ferry down the

           21  river from the Maricopa Crossing and then they ran into

           22  some problems on the Gila River, but...

           23      Q.    Oh, that reminds me.  That's the other 4-mile

           24  trip that you have on the Salt, is during the high

           25  water period the Bureau of Reclamation took provisions
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            1  up to the dam by pulling a boat up with provisions in

            2  it, right?

            3      A.    I believe it was boats, but it says they

            4  hauled boats or hauled material and boats up the river,

            5  yeah.

            6      Q.    So you've got two 4-mile stretches where they

            7  hauled something that had, at least the origin or the

            8  conclusion, a commercial value, right?

            9      A.    I think you should reread the reports and

           10  perhaps the transcript that's being prepared.  I think

           11  I've said a lot more than that.

           12      Q.    Yeah.  And then we have an unknown quantity

           13  of beaver pelts and an -- at an unknown value on at

           14  least one trip by the Day brothers, correct?

           15      A.    The Day brothers did take more than one trip.

           16      Q.    No, you don't have any proof that they took

           17  more than one trip, do you?

           18      A.    I have a newspaper article that says they

           19  traveled this river previously.

           20      Q.    So that's it; that's what you have?

           21      A.    We've been over this point a number of times.

           22      Q.    Yeah, and it didn't get any better at any

           23  time, did it; that's what you have?

           24      A.    It's gotten the same, yes.

           25                 MR. SPARKS:  I believe that will do it
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            1  for me.  Thank you.

            2                 THE WITNESS:  You're welcome.

            3                 CHAIRMAN NOBLE:  Who will be next in

            4  cross-examination?

            5                 MR. MURPHY:  Looks like me.

            6                 CHAIRMAN NOBLE:  We'll take about five

            7  minutes to go ahead and make the change.

            8                 (A recess was taken from 11:09 a.m. to

            9  11:17 a.m.)

           10                 CHAIRMAN NOBLE:  Are we ready?

           11                 MS. CONSOLI:  I'm ready.

           12                 Are you.

           13                 CHAIRMAN NOBLE:  Will you put it on the

           14  record?

           15                 MS. CONSOLI:  You bet.

           16                 My name is Carla Consoli, and I'm here

           17  on behalf of Cemex.  Thanks for the opportunity to join

           18  in here.

           19

           20                REBUTTAL CROSS-EXAMINATION

           21  BY MS. CONSOLI:

           22      Q.    I have just a couple of what I think will be

           23  quick questions, I hope.

           24            I want to set your mind to Quartzite Falls

           25  predynamite, okay.  And I know you have not personally
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            1  shot those falls in a boat, but based on the

            2  information that you know about them.

            3      A.    Prior to the blasting.

            4      Q.    Prior to the blast, right.

            5            What would be the distance that would be

            6  required to cover a portage around those falls?

            7      A.    I had that in my direct testimony.  I don't

            8  remember talking about that yesterday.  If you would

            9  like me to open up that presentation and look at that,

           10  I can do that.  It's not far.

           11      Q.    Can you give me kind of a best guess order of

           12  magnitude?

           13      A.    About a hundred feet.

           14      Q.    A hundred feet.

           15            And what would you say would be the amount of

           16  time that would be required for you to portage your own

           17  canoe that hundred feet around those falls?

           18      A.    A canoe?

           19            Anywhere on the low end for maybe

           20  15 minutes, to the high end at maybe an hour or less

           21  for a canoe.

           22      Q.    Okay.  How much does your canoe weigh?

           23      A.    I have different canoes that weigh different

           24  amounts.  They're all in the vicinity of 50 to

           25  70 pounds empty.
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            1      Q.    And would you portage this canoe by

            2  yourself?

            3      A.    I usually do.

            4      Q.    Okay.

            5      A.    If I'm running one of my tandem canoes,

            6  sometimes it's easier to carry it by myself, sometimes

            7  I carry it with two.

            8      Q.    And is 50 to 70 pounds the maximum amount of

            9  weight you could comfortably carry yourself?

           10      A.    No.  I could carry more than that.

           11      Q.    Okay.  How much?

           12      A.    Well, you're asking my PR for

           13  weightlifting?

           14      Q.    I didn't want to get quite that personal.

           15      A.    Okay.

           16      Q.    Let's put it this way:  What is the maximum

           17  amount of weight that you could comfortably carry over

           18  a hundred yards?

           19      A.    Well, I just got back from a 250-mile

           20  backpacking trip and I carried a backpack the entire

           21  way.  And I can't say it was all comfortable.  The pack

           22  weighs 40 pounds.

           23            I have carried my canoe on the Verde River up

           24  from Gap Creek.  That's about a half mile.  Carried it

           25  by my -- I carried a tandem canoe by myself.  That was
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            1  not a -- it was tiring, but it wasn't exhausting or

            2  really noteworthy.  People do it all the time.

            3            When I was in ninth grade, I carried a

            4  19-foot aluminum Ouachita canoe with a friend of mine

            5  for portages, several portages that were in the mile

            6  length up in the Adirondacks, loaded with five days of

            7  gear.

            8            I don't know.  So I'm trying to get to a

            9  decent answer.  So it's no trouble for me to carry one

           10  of my canoes or the weight of a historic wooden canoe a

           11  mile or more.  That would be not a particular -- I

           12  would rather boat it, but I can carry it.  In a

           13  backpack?

           14      Q.    May I interrupt you?

           15      A.    Sure.

           16      Q.    The weight of the historic canoe that you're

           17  thinking of that you could comfortably carry.

           18      A.    About 70 pounds --

           19      Q.    Okay.  So we're --

           20      A.    -- easily.

           21      Q.    Just to give us round numbers, 70 to a

           22  hundred pounds?

           23      A.    Yeah.  Well, it depends on how the -- if you

           24  have a yolk and whatnot.  I could carry 150 pounds a

           25  good distance in the canoe.  And, typically, when you
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            1  make long portages, you take the boat, you unload the

            2  boat, and then you take the gear in several trips.  On

            3  short portages, depending on how much stuff you have in

            4  the boat, you may or may not unload it.  It kind of

            5  depends.

            6      Q.    Okay.  Thank you.

            7            Thinking about all of the trips that

            8  you've taken on the Salt and all the various boats that

            9  you used, I'm looking for the maximum weight of the

           10  cargo that you have transported in those trips, not

           11  including any people and not including equipment or

           12  goods needed for personal consumption or use on the

           13  trip.

           14      A.    So if you eliminate the people, take the

           15  people out of the boat, and you take the gear that

           16  they're going to use -- and by consumption, you mean

           17  like food they were going to eat?

           18      Q.    Correct.

           19      A.    Or would you say a sleeping bag and a cook

           20  pot would be part -- I would take that out?

           21      Q.    Uh-huh.

           22      A.    So that doesn't count either?

           23      Q.    All of that is out.  That is not part of the

           24  maximum weight that you're calculating.

           25      A.    On those trips, that is what you carry.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 23      05/19/2016
                                                                      4975


            1      Q.    That's it?

            2      A.    On an oar frame there's other things, like

            3  the frame of the oar, the oars themselves, spare oars,

            4  cooler, things like that.

            5      Q.    But those are all part of the boat or part of

            6  the equipment necessary to the boating aspect of the

            7  trip?

            8      A.    For the style of boat trip that we were

            9  taking, they were necessary, yeah.

           10      Q.    Okay.  So --

           11      A.    So I'm not carrying any commercial gear.

           12      Q.    Okay.  All right.

           13                 MS. CONSOLI:  Thanks, and thank you.

           14                 CHAIRMAN NOBLE:  Thank you.  Mr. Henness

           15  was really pleased with your questions.

           16                 MS. CONSOLI:  I'm sorry, what?  I didn't

           17  hear that.

           18                 CHAIRMAN NOBLE:  Mr. Henness was really

           19  pleased with your questions.

           20                 MS. CONSOLI:  Well, thank you.

           21                 CHAIRMAN NOBLE:  Even though he didn't

           22  mention it.

           23                 MS. CONSOLI:  Okay.

           24                 MR. MURPHY:  Mr. Chairman, Tom Murphy

           25  for the Gila River Indian Community.
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            1                REBUTTAL CROSS-EXAMINATION

            2  BY MR. MURPHY:

            3      Q.    Good morning, Mr. Fuller.

            4      A.    Good morning.

            5      Q.    Before I get into the first set of questions,

            6  when Mr. Slade was asking you questions this morning, I

            7  noticed that you were looking at a stapled document.

            8  What was that?

            9      A.    Oh, I have some notes.

           10      Q.    Can I see them?

           11      A.    No.

           12      Q.    Excuse me?

           13      A.    No.

           14      Q.    Why not?

           15      A.    Because I don't believe that's the rules of

           16  the game here.

           17                 MR. MURPHY:  Mr. Slade?

           18                 MR. SLADE:  Those aren't the rules of

           19  the game.

           20  BY MR. MURPHY:

           21      Q.    How many sets of notes do you have up there

           22  with you?

           23      A.    Several.

           24      Q.    Okay.  And these are your personal notes?

           25      A.    Yeah.
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            1      Q.    And you relied on these while you were

            2  testifying?

            3      A.    Yes.

            4                 MR. MURPHY:  Do you want to produce them

            5  now, or does the AG's office want us to make an open

            6  records request?

            7                 MR. SLADE:  We won't be producing any

            8  notes that Jon Fuller has personally.

            9  BY MR. MURPHY:

           10      Q.    You were relying on those while you were

           11  testifying, weren't you?

           12      A.    I was referring to them, sure.

           13      Q.    All right.

           14                 MR. MURPHY:  Mr. Chairman, you know, we

           15  would ask that he be required to produce these notes.

           16  I mean, he relied on them and he used them while he was

           17  testifying.  I can't think of any privilege that would

           18  apply to those.

           19                 I guess the question is, does he want to

           20  produce them now or wait for the open records request?

           21                 MR. SLADE:  They're not part of an open

           22  records request, if you're familiar with the public

           23  records request law; and there are no Rules of Evidence

           24  that would require that as part of this Commission.  We

           25  have not requested that of any other party, and the
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            1  State does not plan on doing that.

            2  BY MR. MURPHY:

            3      Q.    Why don't you want to produce them,

            4  Mr. Fuller?

            5      A.    The information in here is just for me.  I

            6  have scribbles and doodles, and that's just not the way

            7  it's been done.

            8      Q.    Is it typed up?

            9      A.    Some of it, yeah.

           10      Q.    Does Mr. Slade have a copy of this?

           11      A.    No.

           12            Well, you have a copy of some of it.  I mean,

           13  I have my PowerPoint presentation in a printed copy.  I

           14  have the articles that I submitted, so...

           15      Q.    And, again, why don't you want to produce

           16  them?

           17      A.    I don't have to.

           18      Q.    And that's the only reason?

           19      A.    Yes.

           20      Q.    Is there anything in those notes that would

           21  undercut any of your testimony?

           22      A.    No.

           23      Q.    Then why are you unwilling to produce them

           24  without expressing a reason?

           25      A.    I've already answered that question.
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            1      Q.    Because you don't have to?

            2      A.    Yes.

            3      Q.    Are we on a playground?

            4      A.    You know, there are times when it seems a lot

            5  like we are.

            6      Q.    And this may be one of them.

            7      A.    Exactly.

            8      Q.    Do you think it's --

            9      A.    Do you have any questions on my rebuttal

           10  testimony that we're going to get to at some point?

           11      Q.    I'm trying to get to the basis for your

           12  rebuttal testimony, but apparently there's a portion of

           13  that basis that you are unwilling to disclose.

           14            Why?

           15                 MR. SLADE:  If you would like to bring

           16  that up with the counsel, I would be happy to have that

           17  conversation.  That's not a question that Mr. Fuller

           18  needs to be answering.

           19  BY MR. MURPHY:

           20      Q.    How many pages of those notes do you have?

           21      A.    I don't know.

           22      Q.    How many sets do you have?

           23      A.    Six.

           24      Q.    Why do you have them in front of you today?

           25      A.    To help me remember things.
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            1      Q.    Your Slide Number 4 was kind of a summary,

            2  and you indicated that -- a number of general points,

            3  right?

            4            And it's up on the screen.

            5      A.    Okay.

            6      Q.    Do you have notes in your notes that you just

            7  put in front of you again, do you have notes for

            8  particular slides in your presentation on --

            9      A.    Some of them, yeah.

           10      Q.    -- your personal notes?  Okay.

           11            So, you know, some of the points you made is

           12  that these boating accounts really did happen, right?

           13      A.    Yes.

           14      Q.    And that the boating occurred within the

           15  normal flow range, correct?

           16      A.    Yes.

           17      Q.    I think when you were testifying, you said

           18  "We went back and talked to the historians on our

           19  team."  Who did you talk to?

           20      A.    Dennis Gilpin.

           21      Q.    Anybody else?

           22      A.    Gary Huckleberry.

           23      Q.    Is Huckleberry a historian?

           24      A.    Yes.

           25      Q.    And they said it was not boosterism, right?
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            1      A.    The particular facts of the case were not

            2  affected by boosterism.

            3      Q.    Okay.  You said that they said it was not

            4  boosterism.  Is that what they said?

            5      A.    I don't recall saying that, exactly; but

            6  there's a bullet in front of us that says "Boosterism

            7  does not negate news accounts."

            8      Q.    When you say boosterism, tell me what you

            9  interpret that to mean.

           10      A.    Boosterism was a style of writing and

           11  self-promotion of a local community where someone may

           12  describe in, let's say, an overly optimistic way of

           13  what the amenities of the community were.  It was a way

           14  to encourage people to come move to a new area.

           15      Q.    Now, your Slide Number 12, you talked about

           16  this new information from the Hayden book, right?

           17      A.    Yes.

           18      Q.    And this new account involved an individual

           19  whose name was Logan, right?

           20      A.    That's correct.

           21      Q.    Now, if I look, and what I've got on the

           22  screen is a portion of C053-392, which is the State's

           23  portion of this Logan account, now, this first

           24  paragraph says "A highly skilled Scotch carpenter named

           25  Logan, who had been employed at Fort Apache, built a
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            1  stout boat with watertight compartments at each end,"

            2  right?

            3      A.    That's what it says, yes.

            4      Q.    Doesn't say what type of boat he built, does

            5  it?

            6      A.    No.

            7      Q.    In fact, it doesn't even say what he built

            8  the boat out of; but you assumed it was wood, right?

            9      A.    A carpenter building a boat, yes, and given

           10  the materials that he had at the time.

           11      Q.    The next line says "When rain and melting

           12  snow caused a spring flood, he and three others came

           13  down the White and Salt Rivers to Hayden's Ferry."

           14            Did I read that right?

           15      A.    You did.

           16      Q.    Why did you choose to include a flood account

           17  in your historical summary?  Because your historical

           18  summary says "didn't include flood accounts."  I'm

           19  looking at this.  It looks like a flood account to me.

           20      A.    Yeah, I think it's very unlikely that he was

           21  in waters that a hydrologist would define as a flood.

           22      Q.    And on what basis do you make that statement?

           23      A.    Because historians, newspaper articles, folks

           24  who are nonhydrologists commonly call spring runoff the

           25  spring flood.  They use it as a synonym.  Flood is
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            1  undefining as a specific rate of flow.  At those rates

            2  of flow, I don't believe it would be possible to boat.

            3      Q.    Okay.  So who wrote this book?

            4      A.    Hayden.

            5      Q.    Hayden knew what a flood was, didn't he?

            6      A.    I don't believe Mr. Hayden was a hydrologist.

            7      Q.    That's not what I asked.  I said Mr. Hayden

            8  knew what a flood was, didn't he?

            9      A.    I'm sure he -- what he knew and didn't know I

           10  don't have in evidence.  I view him to be a layperson

           11  and to use the term flood in that manner.

           12      Q.    So you made the inference that despite the

           13  use of the word flood in this account by Mr. Hayden,

           14  that you would consider that to be the ordinary spring

           15  runoff?

           16      A.    Yes.

           17      Q.    That's what you did, right?

           18      A.    Yes.

           19      Q.    Okay.  Because at one point, when you were

           20  being examined by Mr. Slade, you say, "We're not

           21  considering floods because it's not a part of the

           22  ordinary condition of the river," right?

           23      A.    That's right, yes.

           24      Q.    Okay.

           25      A.    And I think I also defined what I meant by
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            1  flood.

            2      Q.    Now, you talked a little bit about lumber and

            3  commercial log floats, right?

            4      A.    Yes.

            5      Q.    And you mentioned lessons from the Weber

            6  River in Utah, right?

            7      A.    That's correct.

            8      Q.    Now, in the Weber case the judge found that

            9  the river was navigable because it had, in fact, been

           10  successfully used for log drives for two decades in the

           11  1850s and 1860s, right?

           12      A.    In part, yes.

           13      Q.    And, also, because at one point an individual

           14  floated 42,000 railroad ties down the Weber River,

           15  right?

           16      A.    That sounds right, yeah.

           17      Q.    Do we have anything like that on the Salt

           18  River?

           19      A.    Anything like 42,000 railroad ties being

           20  floated?

           21      Q.    Or two decades of successful log floats.

           22      A.    Neither of those, that we know of.

           23      Q.    In fact, if that case stands for anything, it

           24  just stands for the fact that successful, repeated use

           25  of a river for log drives or transportation of lumber
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            1  can render a river navigable in fact; is that a fair

            2  statement?

            3      A.    Apparently so.

            4      Q.    Apparently so or it is?

            5      A.    Well, it was found to be navigable, and that

            6  was part of the evidence.

            7      Q.    In fact, the Court relied exclusively on the

            8  evidence of historical use in arriving at the

            9  conclusion that the Weber River was navigable in fact,

           10  didn't it?

           11      A.    I'm not -- I don't recall that that was

           12  exclusively what they relied on, but it was a major

           13  part of the case, from what I learned from Dr. --

           14      Q.    Dant?

           15      A.    -- Dant.

           16      Q.    You also noted at one point, when being

           17  examined by Mr. Slade, that they were able to make this

           18  decision without reference to any of the Utah cases.

           19  Do you remember saying that?

           20      A.    Yes.

           21      Q.    And they probably did not use the Utah cases

           22  because the dispositive issue in the case was that

           23  there was proof of use of the river for commerce,

           24  right?

           25      A.    I don't know that.
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            1      Q.    Well, doesn't the Utah case say that you use

            2  the susceptibility test where the conditions of

            3  exploration and settlement, you know, explain why the

            4  river wasn't navigated?

            5      A.    Again, what I learned from the case had to do

            6  with log floating, the fact that it was found

            7  nonnavigable [sic], and they mentioned to me or

            8  Dr. Dant mentioned to me that the Utah case did not

            9  come up, and we didn't explore why.

           10      Q.    It might have also been, too, because there

           11  were people in the area of the river, right?

           12      A.    There were certainly people that were cutting

           13  logs and people that were collecting them at the

           14  bottom, and it's not a densely populated area at the

           15  upper end.

           16      Q.    Let's talk about a couple of these historic

           17  accounts.  This is your Slide 36, "Hauling Freight to

           18  Roosevelt."  And I think when you were talking about

           19  this, there's a line in here that basically refers to

           20  at the time of the heavy rains and floods, they talked

           21  about hauling freight up the river.  So is this a flood

           22  account?

           23      A.    No.

           24      Q.    Why did you clip the top line of this

           25  newspaper article?
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            1      A.    I have no idea.  There's -- I think I had the

            2  paragraph that I wanted in there and I was just trying

            3  to fit it in the space.  The entire article, I know,

            4  has been submitted into the record, so...

            5      Q.    Let's look.  I'm showing you the actual

            6  complete article.  The first line of this article says

            7  "The recent rains have put the Salt River in a raging

            8  torrent class, although at this time the water is

            9  receding."

           10            Does that sound like the ordinary and natural

           11  condition of the Salt River?

           12      A.    The water receding?  I think the reference in

           13  the first sentence to have put the Salt River in a

           14  raging torrent class does refer to when it was in a

           15  flood condition, and at this time the water is receding

           16  would be not a flood condition.

           17      Q.    Okay.  I didn't ask you whether it was in a

           18  flood condition.  I said, based on this first line, is

           19  that a reflection of the Salt River in its ordinary and

           20  natural condition?

           21      A.    And by the first line, do you mean the first

           22  part of that sentence, or do you mean the entire

           23  sentence?

           24      Q.    The whole thing.  Is this a description of

           25  the Salt River in its ordinary and natural condition?
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            1      A.    At the point where the water is receding,

            2  yes.

            3            And I substantive -- provided other

            4  information there in terms of the flow records that

            5  demonstrate that, and I talked about that in some

            6  detail this week.

            7      Q.    When you review these newspaper articles and

            8  you look at the facts, why do you tend to make

            9  inferences from all of the facts in favor of

           10  navigability?

           11      A.    Oh, I don't believe I do that at all.

           12      Q.    Let's talk about Thorpe and Crawford.

           13            When you were testifying about this, you

           14  pointed out that Mr. Gookin said that they were barely

           15  alive, and you read the portion of the newspaper

           16  article that said they were, quote, pleased with their

           17  adventure.

           18            Do you remember where he said that?

           19      A.    Well, I could pull out the account, if you

           20  would like to reread it.

           21      Q.    No, I am asking do you remember where

           22  Mr. Gookin said that?

           23      A.    Where that they said that they were

           24  well-pleased with their adventure?

           25      Q.    No, where they came out barely alive.
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            1      A.    In his report or his testimony.

            2      Q.    Okay.  Well, let's look at what he said in

            3  his testimony.  In his testimony -- and this is

            4  Mr. Gookin's Slide 44, and the reference is C034. --

            5  Mr. Gookin said, if I go down to the last sentence,

            6  "The men were pleased with their adventure but had no

            7  intention of attempting to repeat it or to go into

            8  competition with the stage company."

            9            And he said the same thing when he was

           10  testifying.  Do you remember that?

           11      A.    Yes.

           12      Q.    Now, when he put that they were barely alive

           13  in his report, it was because he could not find the

           14  source that you had relied upon, and said the only

           15  source that he could find close to that at that time

           16  was from the Bisbee Daily Review, where it said the men

           17  were barely alive, right?

           18      A.    Well, let's look at it in the transcript, if

           19  you like.

           20      Q.    Do you have a place in the transcript?

           21      A.    We can search for it, if you would like.

           22      Q.    Well, you're the one that testified to that.

           23  I mean, I guess my question is this:  If Mr. Gookin

           24  quoted this during his testimony and it's consistent

           25  with what you said about what happened, right, and if
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            1  in his report he said that he couldn't find your

            2  source, but the only source close said that the men in

            3  the trip were barely alive and he cited that, why do

            4  you only point out the fact that his description of

            5  this trip was that the men came out barely alive?

            6      A.    Well, this is a rebuttal that I was giving,

            7  so I'm pointing out things that were contrary to.  If I

            8  were to point out things that we agree on, it would be

            9  a much longer session.

           10      Q.    Do you think -- do you think to the extent

           11  that Mr. -- and I should say, do you know how the

           12  actual Thorpe and Crawford newspaper article made it

           13  into evidence in this proceeding?

           14      A.    It was submitted by the Attorney General's

           15  Office, I would assume.

           16      Q.    No.  I put it there, after we did the

           17  research and after these accounts.

           18      A.    Well, that meant how it got into the record,

           19  but that's now how I got ahold of it, so...

           20      Q.    So instead of pointing out that Mr. Gookin

           21  testified consistently with what ANSAC's decision was

           22  the first time around and he read the well-pleased

           23  language, you still chose to use that language to

           24  contrast the fact that he said the men came out barely

           25  alive, based upon your misreading of his report?
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            1      A.    Well, I don't think I misread the report at

            2  all.

            3      Q.    Okay.

            4      A.    And I don't think it's a fair

            5  characterization to quote a newspaper that said that

            6  they were barely alive when the people themselves said

            7  that they were well-pleased with their adventure.

            8  Those seem incongruous to me.

            9      Q.    And that's what Mr. Gookin said on

           10  November 19th.  I've got his testimony up, if you want

           11  to look at it; but the very last line, "The men were

           12  pleased with their adventure but had no intention of

           13  attempting to repeat it or to go into competition with

           14  the stage company."

           15            No mention in his testimony of the men coming

           16  out barely alive, right?

           17      A.    If you would like, I can go through his

           18  report and look for the barely alive statement.  I

           19  thought I heard you just say that he had said that,

           20  actually.

           21      Q.    Well, he said that with reference to an

           22  account from the Bisbee paper, which was the closest

           23  one he could find in date to this trip, because the

           24  article hadn't been disclosed at that point.  But you

           25  didn't mention that either, did you?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 23      05/19/2016
                                                                      4992


            1      A.    Well, if Mr. Gookin is willing to say that

            2  the men -- that the best characterization of them is

            3  not that they were barely alive, then I guess then we

            4  agree, and I would then cede to his concession.

            5      Q.    I guess my question is, though, you have all

            6  of these things.  I mean, you have his report.  You

            7  have his testimony.  You have his slides.  Why do you

            8  pick that one thing, instead of all of them?

            9      A.    All of what?

           10      Q.    All of what he said and what he put in the

           11  record.

           12      A.    Because it's a rebuttal.  I answered this

           13  question.  It's because it's a rebuttal, and we're

           14  talking about things that we disagree on.

           15      Q.    All right, let's talk about this new account

           16  of trappers.  And this was an account of -- a newspaper

           17  account of -- well, here, let's just put the account

           18  up, and it's C053-383.

           19            So this is a newspaper account of the author,

           20  who met a couple of brothers, who relayed this

           21  information to the author, right?

           22      A.    Say that again?

           23      Q.    This is a newspaper account of an author, who

           24  met two brothers, who related information to the

           25  author?
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            1      A.    Yes.

            2            Wait.

            3      Q.    It's not a trick question.  It says "A few

            4  weeks ago riding some six miles from town up the river

            5  I met a couple of brothers who were building a boat

            6  which was almost completed and in which they intended

            7  to navigate for several miles the Salt and Gila

            8  rivers," right?

            9      A.    That's correct, yeah.

           10            I think I misheard what you were asking, and

           11  I was making sure that I was hearing it correct.  I

           12  realize you're not trying to trick me, much.

           13      Q.    Now, this article falls within the category

           14  of, for lack of a better way to put it, a statement of

           15  intended boating, right?

           16      A.    Well, it's a little more than that, but yeah.

           17      Q.    What part of this is a little more than that?

           18      A.    Well, they describe they were able to drift

           19  in their canoe for whole days and never see a sign of

           20  human habitation, which, to me, I interpreted it to say

           21  that this is something they had done.

           22      Q.    It doesn't say where, though, in that last

           23  sentence, right?

           24      A.    Well, the article is about on the Salt and

           25  Gila.
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            1      Q.    And how did they do this if they were just

            2  now building a boat?

            3      A.    They had done it previously.

            4      Q.    Okay.  So you infer from that last sentence

            5  that they had previously navigated Segments 1 through 6

            6  of the Salt River?

            7      A.    No.

            8      Q.    You infer that they had what?

            9      A.    Navigated a portion of the Segment 6.

           10      Q.    And so you referred to this, even though the

           11  article only says they were building a boat, as a

           12  successful navigation of the Salt River?

           13      A.    Yes.

           14      Q.    And you also made a statement, too, in your

           15  direct -- and why, for all of these statements of

           16  intended boating, do you infer that the individuals

           17  were successful as opposed to unsuccessful?

           18      A.    This is kind of a rehash of our

           19  cross-examination after my re -- well, my direct

           20  testimony.  And that's not what I did.

           21            If you could point me at a specific account,

           22  where it's an intended launch, where I call it a

           23  success, that would be helpful.

           24      Q.    Well, I think this is one of them.

           25      A.    No, I think there's evidence in here that
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            1  they had actually been in a boat.  They had described

            2  it in their canoe they were able to drift for whole

            3  days, and that's the kind of information you would have

            4  if you had done it.

            5      Q.    And you infer from that that it's on the Salt

            6  River, right?

            7      A.    That's what the article is about, yes.

            8      Q.    And you infer from that that it was

            9  successful?

           10      A.    Drifting for whole days and not seeing a sign

           11  of human habitation, I see no evidence in that

           12  statement that they had any kind of problems.  And the

           13  fact that they were getting up to do it again would

           14  probably indicate -- definitely indicate to me that

           15  there was nothing so heinous that they wouldn't want to

           16  try again.

           17      Q.    Would it be more likely, if somebody made the

           18  statement that they drifted for whole days in a canoe

           19  and never saw a sign of human habitation, that that

           20  would take place in Arizona on the Salt River or in

           21  Alaska for a period of six years?

           22      A.    Certainly you could do that in Alaska, and I

           23  considered that; but the context of the article is

           24  about what can happen on the Salt and Gila Rivers and

           25  what they've done and what the prices are for beaver.
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            1  So I take it to be information about Arizona.

            2      Q.    Okay, and you made the inferences favorable

            3  to your position of navigability, right?

            4      A.    I think it's a pretty clear inference, in my

            5  opinion, yeah.

            6      Q.    So the next new account is the Globe Power

            7  Company, and, again -- and this is C053-384.  And,

            8  again, this is a statement indicating that a boat was

            9  being built, right?

           10      A.    Yes.

           11      Q.    And that a boat that the company had been

           12  using had been carried away?

           13      A.    Yes.

           14      Q.    And, again, you called this a successful

           15  navigation of the Salt River, right?

           16      A.    I do.

           17      Q.    You don't even know where they had been using

           18  the boat or how they had been using it, do you?

           19      A.    It says that the area that they were

           20  surveying, in the second paragraph, runs from the mouth

           21  of Cherry Creek to Redmond Flat.

           22      Q.    Could they have been using the boat to cross

           23  the river?

           24      A.    Possibly.

           25      Q.    But you didn't make that inference, did you?
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            1      A.    I would say that in addition to doing their

            2  surveying.

            3      Q.    Just so I have it right on these two new

            4  accounts, the trappers and Globe Power, even though

            5  there's no specific details of any actual trip or use

            6  of these boats on the Salt River, you call them both

            7  successes, right?

            8      A.    They had been using the boat.  They intended

            9  to get a new one to continue their work.  That implies

           10  success to me.  If they had been out there and the boat

           11  had been swept away and the whole boating idea was just

           12  a miserable failure, I can't imagine them paying for a

           13  new one.

           14      Q.    Let's talk a little bit about your summary.

           15  So Logan went from -- you have him as being successful

           16  going through Segments 1 through 6, right?

           17      A.    Yes.

           18      Q.    That's Number 1.  And these are your

           19  Slides 45 to 48 from the most current exhibit.

           20      A.    43, maybe?

           21      Q.    Oh, sorry.  Slides 43 to 46.

           22            And so in terms of Segment 6, if we use

           23  Mr. Gookin's distinction of 6a and 6b, he only boated

           24  through 6a, right?

           25      A.    I think he said he came down to Tempe.  Let
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            1  me just take a quick look here.

            2            It said Hayden's Ferry.  So if it was into

            3  6b, wherever Mr. Gookin decided to draw that line, it

            4  was not very far into it.  So I think 6a would be a

            5  fairer way to say it.

            6      Q.    And then 5 tons of wheat, that took place in

            7  6a or 6b?

            8      A.    Sounds like 6b.

            9            If you could clarify where, exactly, his -- I

           10  think he said it was Tempe Butte, and that's not an

           11  exact dividing line.  If you want to tell me it's like

           12  Mill Avenue or the railroad or --

           13      Q.    Let's say Mill Avenue Bridge.

           14      A.    Okay.  So for me, it sounds like he was going

           15  downstream of that, and that would be 6b.

           16      Q.    Hamilton is only 6, from somewhere in the

           17  Phoenix area going down toward Yuma, right?  That's

           18  account Number 4.

           19      A.    Yeah.  So that would be in 6b.

           20      Q.    And how much of 6b is that in?

           21            We don't know, do we?

           22      A.    It's about the lower 15 miles, yeah.

           23      Q.    Well, we don't really know, do we?

           24      A.    We know where Phoenix is, or was.

           25      Q.    Okay.  At that time, in 1879, did Phoenix --


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 23      05/19/2016
                                                                      4999


            1  was Phoenix on the river?

            2      A.    It was pretty close.  The river was on the

            3  Capitol in 1905, so...

            4      Q.    And, again, you made no effort on these

            5  historical accounts to ascertain the percentage of the

            6  segment boated, right?

            7      A.    No.

            8      Q.    You made no effort on any of these accounts

            9  to ascertain the number of portages that may be

           10  required or were required during the trip on that

           11  segment, did you?

           12      A.    Let me go back to the percentages thing.  So,

           13  no, I did not compute an exact percent of the reach;

           14  but I did ascertain, you know, starting points and

           15  ending points as they're reported in the information

           16  that we have in front of us.

           17            In terms of portages, I did make note of

           18  portages where they were described by the boaters

           19  themselves.  So, yeah, that was in my testimony.

           20      Q.    You made no effort to numerically tabulate

           21  for this summary the number of portages in those

           22  accounts, did you?

           23      A.    Not in the summary, no; but in my

           24  descriptions of them, yes.

           25      Q.    Do you agree with me that navigation of a
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            1  river must be for a meaningful distance?

            2      A.    Yes.

            3      Q.    I mean, if the river is 100 miles -- or the

            4  segment is 100 miles long, 1 mile of that river, not

            5  really a meaningful distance, is it?

            6      A.    No, I would disagree.

            7      Q.    Why?

            8      A.    If the mile that was navigated looks exactly

            9  the same as the other 99, I think that would be strong

           10  information that should be considered.

           11      Q.    Now, for purposes of this summary, when you

           12  say, "We had 28 accounts.  Now we have 31," that's

           13  because you added the Logan account, the trappers, and

           14  Globe Power, right?

           15      A.    That's correct.

           16      Q.    So you added one account that at least was

           17  self-described as during a flood and two accounts where

           18  the only specific facts with regard to the Salt River

           19  were that a boat was being built, right?

           20      A.    I think I've stated what I think about those

           21  reports.  I wouldn't characterize them the way that you

           22  did.  I did add three reports, and I did call them a

           23  success.

           24      Q.    And you're also counting J.K. Day five times

           25  on this chart, right?
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            1      A.    That's right.

            2      Q.    Wasn't Day a lion hunter?

            3      A.    At one point in his career, I believe he did

            4  bag some lions.  And I think the article maybe even

            5  said something about lion pelts.  Perhaps that was

            6  another one.

            7      Q.    So if we go down to -- I'm looking at

            8  Slide 45, Number 19, Robinson.  Why did you add the

            9  four additional Day accounts as successful, but you

           10  didn't add the two additional accounts in Robinson,

           11  which said that the expeditions ended in death and

           12  destruction?

           13      A.    Which additional accounts from Robinson were

           14  those?

           15      Q.    The two additional accounts mentioned in the

           16  article.

           17      A.    You need to refresh my memory there.  That

           18  doesn't ring a bell for me.  I know that somebody died

           19  when they got to Mexico, but it had nothing to do with

           20  boating.  I think they were killed by natives.

           21      Q.    Okay.  Boating success, just to clarify, your

           22  definition of success is that the boat, boater, and

           23  cargo arrive at the destination, right?

           24      A.    I think that's -- well, as I mentioned,

           25  that's not just my standard; but I think if you talk to
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            1  boaters, that's what they will tell you, and I'm one.

            2      Q.    That standard does not take into account the

            3  amount of time it takes, right?

            4      A.    I don't include anything there about time

            5  explicitly in what was stated there, but I can see an

            6  issue of time potentially affecting whether somebody

            7  would call it a success or not.

            8      Q.    And this standard does not consider the

            9  element of cost either, right?

           10      A.    No, this standard really just applies to the

           11  historical accounts, as to whether the account was a

           12  success or not, as a boating trip.

           13      Q.    And your purpose in articulating this

           14  standard is that this is a standard that you are

           15  applying to the historical accounts to determine

           16  whether the Salt was navigable in fact; is that a fair

           17  statement?

           18      A.    It's part of the process to get to that

           19  point, yes.

           20      Q.    And this doesn't relate to the susceptibility

           21  element, right?

           22      A.    It does, yes.

           23      Q.    How?

           24      A.    Because of the fact that there were instances

           25  are a clue that help us with the susceptibility.  If
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            1  all of the instances of people attempting to boat the

            2  river ended in failure or a river in failure, I think

            3  that would inform on the susceptibility analysis.

            4      Q.    This is your Slide 50, and you have it

            5  labeled as "Historical Accounts:  Quote, Other Guys'

            6  Definition of Failure"?

            7      A.    That's right.

            8      Q.    And then you mention a couple of examples

            9  from Mr. Gookin and one from Dr. Littlefield.  So

           10  you're saying that these factors are not determinative

           11  of failure, right?

           12      A.    Yes, that's correct.

           13      Q.    The last bullet says "No Adjustment for

           14  Depleted River Flow Conditions."

           15            What does that mean?

           16      A.    That I didn't hear anything in the testimony

           17  from other experts as they were describing these

           18  historical accounts to say, well, these were on

           19  depleted conditions or as opposed to nondepleted

           20  conditions and how that would have impacted the

           21  experience that the boaters described.

           22      Q.    What does that matter for a historical

           23  account?

           24            Are you suggesting that we should change

           25  history, and if there are depleted conditions, put more
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            1  water in the river and make these accounts better?

            2      A.    No.  I'm not arguing whether you should

            3  change history at all.  We should use history for what

            4  it is, but we should also interpret history in light of

            5  the facts.

            6            So the fact that somebody came down the river

            7  in a depleted condition and was still able to make the

            8  trip suggests that in a nondepleted condition they

            9  would have an easier time of it.

           10      Q.    And, again, that has absolutely no bearing on

           11  what actually happened, does it?

           12            What happened is what happened.

           13      A.    It doesn't change the facts of the case, but

           14  it does yield information about how to interpret the

           15  facts of the case.

           16      Q.    You said during your direct testimony that

           17  there are some who say, quote, if you bump a rock, it

           18  falls apart, as to wooden boats.  Who said that?

           19      A.    As I sit here today, I don't recall anyone

           20  specifically saying that.  That may have been -- it may

           21  have been an exaggeration.  I need to go look.

           22      Q.    Well --

           23      A.    I was trying to convey an impression that was

           24  given that historic boats, wooden boats, were extremely

           25  fragile; that the idea that you bumped a rock was the
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            1  end of your boat.  And that's just not the case.

            2                 CHAIRMAN NOBLE:  Mr. Murphy,

            3  approximately how much time do you think you might have

            4  left?

            5                 MR. MURPHY:  I think maybe about

            6  40 minutes.

            7                 CHAIRMAN NOBLE:  Let's eat lunch.

            8                 MR. MURPHY:  Okay.

            9                 CHAIRMAN NOBLE:  Let's try for an hour.

           10  I don't know that it will make a bit of difference on

           11  whether we come back tomorrow, but let's try for an

           12  hour.

           13                 (A lunch recess was taken from

           14  12:01 p.m. to 1:02 p.m.)

           15                 CHAIRMAN NOBLE:  Mr. Murphy, are you

           16  ready?

           17                 MR. MURPHY:  I am, Mr. Chairman.

           18                 CHAIRMAN NOBLE:  Mr. Fuller?

           19                 THE WITNESS:  I am.

           20                 CHAIRMAN NOBLE:  Jody?

           21                 THE COURT REPORTER:  Yes, sir.

           22                 CHAIRMAN NOBLE:  Let's proceed.

           23  BY MR. MURPHY:

           24      Q.    I think our last discussion, Mr. Fuller, was

           25  about the bullet you had, "No Adjustment for Depleted
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            1  River Flow Conditions," and I think that that appears

            2  in your Slide Number 50 just for purposes of the

            3  susceptibility analysis; is that a fair

            4  characterization?

            5            I mean, you're not suggesting that we rewrite

            6  history?

            7      A.    I am not suggesting -- no, I am not

            8  suggesting we rewrite history.

            9      Q.    If we're not rewriting history, then the

           10  relevance of that statement would be then for

           11  susceptibility purposes?

           12      A.    As I mentioned before we broke for lunch,

           13  that it's also important to interpret the historical

           14  record in the context of the human changes that have

           15  been imposed on the river.

           16      Q.    Okay.  Your Slide Number 66, basically, you

           17  made the point that the U.S. Forest Service advocates

           18  against navigability, correct?

           19      A.    Yes.

           20      Q.    Has the Forest Service participated in this

           21  case in this latest go-around of hearings?

           22      A.    No, not that I'm aware of.

           23      Q.    And so they're not in the room today actively

           24  advocating against the navigability of the river?

           25      A.    They are not in -- as far as I know, they're
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            1  not in the room today.  I don't know everyone in the

            2  room and who they represent, but...

            3      Q.    Now, your Slide Number 67 as part of your

            4  rebuttal, you said boat crashes does not equal a river

            5  being nonnavigable, right?

            6      A.    Correct.

            7      Q.    At a certain point, if you have a limited

            8  number of accounts of navigability, you certainly would

            9  have to assess the number of successes against the

           10  number of failures, though, wouldn't you?

           11      A.    Yes.

           12      Q.    I mean that's the reason for your putting

           13  success as a category in your historical summary chart,

           14  right?

           15      A.    Yes, one of the reasons.

           16      Q.    And so to a certain extent, you do have to

           17  consider incidents which occur, such as crashes, in

           18  determining whether a river is navigable or not, right?

           19      A.    That's a fair statement, yes.

           20      Q.    All right.  So your Slide 67 -- I think it's

           21  68.  Sorry.  And this is your rebuttal to Mr. Gookin.

           22  You say Stantech is not Fuller, and this is a reference

           23  to the report on the minor watercourses that was done

           24  in 1998, right?

           25      A.    That's correct.
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            1      Q.    And when you put the report was for ANSAC,

            2  not Arizona State Land Department, why did you put that

            3  there?

            4      A.    It was not my -- it was not prepared for --

            5  there's just differences between what I've done where

            6  I've been in charge of the product, and my client has

            7  always been the Land Department in these cases.  And

            8  that was not the case for this particular report.

            9      Q.    Do you know, if you go to the ANSAC website

           10  and download this report, and it's Lower Salt

           11  Exhibit 11, that the download PDF has your name on it?

           12      A.    I'm not aware of that.

           13      Q.    You do know that your name is on the front

           14  page of the report, right?

           15      A.    Yes, I do.

           16      Q.    I mean if we go, and this is the front page

           17  of Exhibit 11, I mean, it says "Stantech Consulting in

           18  Association with JE Fuller Hydrology & Geomorphology,

           19  Inc."  That's you, right?

           20      A.    That's my company or the company I owned at

           21  the time.

           22      Q.    And this report identifies you personally as

           23  a member of the team that produced it, right?

           24      A.    Yes, I was.

           25      Q.    Now, are the chapters in this report
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            1  delineated by specific author or not?

            2      A.    I don't recall.  I know for a fact that the

            3  chapter that -- or the text that's cited repeatedly by

            4  Mr. Gookin is not my work.

            5      Q.    Do you know whose work it is?

            6      A.    I believe it was Barbara Tellman, and that

            7  would be she was at the Water Resources Research Center

            8  at that time.

            9      Q.    And is she a well-respected historian?

           10      A.    I don't know.

           11      Q.    Did you ever request to have your name

           12  removed from the report?

           13      A.    No.

           14      Q.    I mean, did I hear you wrong or did you

           15  express some sort of dismay about your name being on

           16  the cover of this report when you testified?

           17      A.    You did not hear that from me.

           18      Q.    In fact, you -- this report appears on your

           19  resumé, right?

           20      A.    It probably does.

           21      Q.    C018, Number 162, this is your resumé,

           22  Page 11.  You have "Navigability Study for Small and

           23  Minor Watercourses, State of Arizona" listed under the

           24  Geomorphology section; does that sound right?

           25      A.    I see that right there, yes.
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            1      Q.    And you also have it listed a second time

            2  under the Navigability section in your resumé, right?

            3      A.    Yes.

            4      Q.    And in your work here, you considered all of

            5  these elements that you've testified about to be parts

            6  of navigability, right?

            7      A.    All of which elements?

            8      Q.    All of the elements in your report; the

            9  history, the geomorphology, the hydrology.  I mean, all

           10  of that goes into the navigability determination,

           11  right?

           12      A.    That's true.  All of those things are

           13  elements of a navigability decision, yes.

           14      Q.    How many times do you think you've handed out

           15  this resumé or distributed it listing those studies as

           16  part of your projects?

           17      A.    I don't know.

           18      Q.    I mean, your resumé doesn't break down that

           19  study by whatever specific chapter you authored, does

           20  it?

           21      A.    You're looking at it right there, so no.

           22      Q.    Slide 69.  I don't remember you talking about

           23  this on direct, but you state in Slide 69 that draw in

           24  a boat is a function of load carried, displacement, the

           25  design of the boat, the length, width, section, depth,
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            1  and placement of the load within the boat, right?

            2      A.    Yes.

            3      Q.    You agree with me those are pretty specific

            4  factors?

            5      A.    Yes.

            6      Q.    So if we go to C053-397, Table 4, which is

            7  from one of your written reports submitted this

            8  go-around, you've actually computed the draw for the

            9  boats in every one of these historical accounts,

           10  haven't you?

           11      A.    I would not say computed.  I would say

           12  estimated.

           13      Q.    Oh, okay.  Do you have any, like, raw

           14  computations or data for this?

           15      A.    No.

           16      Q.    All right.  Modern Boating, Slide Number 72.

           17            Oh, you also said, too, I mean if we go back

           18  to Table 4 on draw, some of these boats were identified

           19  in the news accounts as skiffs, right?

           20      A.    Yes.

           21      Q.    And you said on your examination by Mr. Slade

           22  that a skiff is almost a generic name for a boat,

           23  right?

           24      A.    I think what I said was that some people

           25  tend -- can use it that way, yes.
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            1      Q.    I think what you said was, skiff is just a

            2  word for a boat.  It can be used to describe a variety

            3  of boats.  Is that a fair statement?

            4      A.    What I recall saying was that there's a

            5  specific meaning of skiff.  I think Dr. Newell

            6  testified about that.  But what -- the intent of what I

            7  was trying to get across is that many folks use the

            8  word skiff to discuss a number of different kinds of

            9  smaller boats.

           10      Q.    Now, if we go to just the first account --

           11  and I'm not going to go through all these. -- the Logan

           12  account, which we read earlier, he didn't say what kind

           13  of boat he took on his trip, but you just assume that

           14  it was a rowboat, right?

           15      A.    Given the description of it, yes, that's what

           16  I did.  I suppose it's possible that they were poling

           17  it.  It's possible that they used a one-bladed paddle.

           18  But, typically, downriver boats like this are rowed.

           19      Q.    If I'm looking, I only see canoe in two of

           20  these accounts, Spaulding and Ensign and Scott, right?

           21      A.    That's correct.

           22      Q.    Modern Boating, Slide 72, you have a slide

           23  that talks about what we can learn from modern boating;

           24  what the river looks like, depths and widths, boating

           25  conditions, right?
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            1      A.    That's right.

            2      Q.    And those would be modern or current

            3  conditions, right?

            4      A.    Yes.

            5      Q.    And on Slide 97 you talked about the biggest

            6  difference between experts, and you emphasize

            7  on-the-river experience.  You also talked about ranges

            8  of discipline considered and reliance on computer

            9  models.  Right?

           10      A.    Yes.

           11      Q.    How much on-the-river experience do you have

           12  in Segment 6b?

           13      A.    I have canoed portions of Segment 6b three

           14  times.

           15      Q.    From where to where?

           16      A.    I was in the vicinity of one of the Phoenix

           17  bridges.  We were installing scour gages and used a

           18  canoe to travel a small portion, the effluent-dominated

           19  area.  And then down near the confluence we took a

           20  canoe trip below 91st Avenue.

           21      Q.    And, again, that's also in effluent, right?

           22      A.    Yes.

           23      Q.    So in terms of --

           24      A.    Oh, and, I'm sorry, you said 6b, not 6a,

           25  right?
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            1      Q.    I said 6b.

            2      A.    Got it.

            3      Q.    So your boating experiences then on

            4  Segment 6b were not on the natural and ordinary

            5  condition --

            6      A.    Oh, no.

            7      Q.    -- of Segment 6b?

            8      A.    That's correct.

            9      Q.    So in terms of your on-the-river experience,

           10  you're primarily talking about segments upstream of 6b,

           11  right?

           12      A.    Well, I wouldn't guess -- from what I've

           13  heard, I don't know that anybody else had any

           14  on-the-river experience in 6b, so I still say that that

           15  applies to me, that I have more.

           16      Q.    What specific experience or experiences have

           17  you had in 6b that provide any information or basis for

           18  the opinions you've expressed here?

           19      A.    Well, I've seen the condition of the river

           20  today, and I can definitively tell you that it does not

           21  look like the descriptions of the past.  I've checked

           22  that myself in the field from the seat of a boat.

           23      Q.    So then your biggest takeaway from your

           24  experiences on 6b is we can't use those experiences to

           25  determine what the river looked like?
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            1      A.    What my biggest takeaway was, what I just

            2  described.

            3      Q.    Did you use the phrase, did you say we've

            4  ground-truthed them yesterday?

            5      A.    Ground-truthed them.

            6      Q.    As to the segments?  You were talking about

            7  the field experience.

            8      A.    Ground-truthed would be -- I don't recall

            9  saying it, but that's something I do say, so I could

           10  have.

           11      Q.    I think that's what I heard.

           12      A.    Yeah, could well have been.

           13      Q.    Now, you didn't ground-truth anybody for

           14  Segment 6b, did you?

           15      A.    Well, I have been to Segment 6b, but the

           16  conditions of the ordinary and natural condition were

           17  not ground-truthed by being in the field.  They were

           18  verified, would probably be a better word, by using a

           19  variety of sources.

           20      Q.    Slide 104.  You talked about susceptibility

           21  by rating curve, and what this slide seems to suggest,

           22  and I want to make sure that I've got this right, is

           23  that based on your rating curves, the Segments 2

           24  through 6 would support year-round use of canoes on the

           25  river in its ordinary and natural condition?
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            1      A.    That's correct.

            2      Q.    Now, we just looked at your draw table in

            3  some other accounts, and, I mean, we've got like two

            4  historical accounts over 50 years where canoes were

            5  used.

            6            Would it be fair to say that the frequency of

            7  reported historical use is not consistent with your

            8  hydrology?

            9      A.    No.

           10      Q.    Why?

           11      A.    Well, there's lots of reasons to explain why

           12  we don't have historical accounts in that segment.  One

           13  could be historically people weren't out there very

           14  frequently, and the reason for that --

           15      Q.    I probably didn't make my question clear

           16  enough.

           17      A.    Okay.

           18      Q.    I'm just asking would it be fair to say that

           19  the frequency of reported historic use -- I'm not

           20  asking for explanations, but just the frequency of

           21  reported historical use is not consistent with your

           22  hydrology?

           23      A.    No, I don't find them to be inconsistent at

           24  all.

           25      Q.    And just so I understand this and the
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            1  Commission understands it, you know, your assessment on

            2  the rating curves is that the Salt River was available

            3  for use by canoes year-round in Segments 2 through 6,

            4  and we have only two accounts of canoe use over a

            5  period of 50 years; does that sound right?

            6      A.    In the historical period, yes, we have

            7  recorded accounts that we have found in the record thus

            8  far, there's about two in 50 years, that sounds about

            9  right, of canoes.

           10      Q.    Let's talk about beaver dams.  Your

           11  Slides 114 and 115, you said that Mr. Gookin says that

           12  numerous beaver dams existed on Segment 6, and then in

           13  Slide 115 you provided this cross section and you said,

           14  you know, there's no dam that's going to be 1,800 feet

           15  across the river; that you would need a huge number of

           16  trees for a dam every 300 yards.

           17            Didn't Mr. Gookin say, when he testified,

           18  quote, I have never seen a beaver dam across the river

           19  on the Salt anyplace?

           20      A.    He may well have done that, and that would be

           21  an accurate statement.

           22      Q.    Didn't he also say that, quote, There was a

           23  publication in which an ornithologist, and don't ask me

           24  how to pronounce the name, but he found that the Salt

           25  River had dams, in some places, every few hundred
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            1  yards?  Do you remember him saying that?

            2      A.    Vaguely, yes.

            3      Q.    Let's look at Mr. Gookin's Slide 199 from

            4  C034.  I mean, this is what he presented when he

            5  testified, right?

            6      A.    Yes, it looks like one of his slides, yes.

            7      Q.    Now, even though his slide says "in some

            8  places, every few hundred yards" and that beavers want

            9  3 feet of minimum depth in their habitat, your Slide

           10  Number 114 says there is one every few hundred yards

           11  and that beaver dams needed to create the 3 foot depth.

           12            You still sticking with that?

           13      A.    Yes.

           14      Q.    Why do you do that?

           15      A.    Why do I do which?

           16      Q.    Well, why did you take what Mr. Gookin said,

           17  with conditional language, turn it into absolute

           18  language, and then produce a diagram like we have on

           19  Slide 115?  I want to know why you did it.

           20      A.    When I read his testimony and his report, I

           21  believe he said in several places that there were

           22  beaver dams every several hundred yards, and I believe

           23  that I'm reporting accurately what his testimony was.

           24      Q.    All right.  Let's talk a little about the

           25  hydrology.  This is your Slide 85.  I want to be as
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            1  clear as possible about this, which is -- and I'm going

            2  to have to reduce this slide size a little bit.

            3            So we now have additional numbers here.  Your

            4  Footnote or Note 4 says that the Segment 6 mean and

            5  median annual estimates are from Thomsen and Porcello

            6  USGS report, right?

            7      A.    Yes.

            8      Q.    And that's from their 1991 report?

            9      A.    That sounds right.

           10      Q.    And what you did is, you took their -- like

           11  in the case of median annual, you took their median

           12  annual for the entire time period and you divided it

           13  out by the number of years, right?

           14      A.    They report a median annual value.  All I did

           15  was change the units.

           16      Q.    Okay.  So you did a computation to change the

           17  units?

           18      A.    Right.

           19      Q.    And so you did the same thing with the mean

           20  annual, right?

           21      A.    Median annual, but yes.

           22      Q.    Well, there's a mean annual column in the

           23  first here.  You did the same thing for that number in

           24  the first column, right?

           25      A.    Yes, it was a unit conversion for both of
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            1  those.

            2      Q.    Okay.  And those are both from Thomsen and

            3  Porcello?

            4      A.    Correct.

            5      Q.    Where does the 522 for the 10 percent

            6  duration in Segment 6 come from?

            7      A.    As I explained yesterday, that's from the

            8  addition of the near Roosevelt gage and the Tonto Creek

            9  at near Gun Creek and the Verde River.  It's the Verde

           10  River.  I'm sorry, I'm losing it here.  Above the dams.

           11  Help me out.

           12            I said it yesterday.  Sorry.

           13            Below Tangle Creek.  There you go.

           14      Q.    Okay.  And the daily median in the middle,

           15  this 819, where is that number from?

           16      A.    Again, that's the sum from those three gages.

           17      Q.    Now, when you said median daily in this

           18  column, does that mean that you take all those gages

           19  for a specific day of each year, like today is

           20  May 19th, so you take May 19th, 2016, May 19th, 2015,

           21  May 19th --

           22      A.    No.

           23      Q.    Okay.  So then tell me how this is a median

           24  daily.

           25      A.    You take all of the data for every day of the
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            1  entire period and you look for the median.

            2      Q.    Okay.  And the same is true then for the

            3  75 percent and the 90 percent?

            4      A.    Similar process.  You're looking for a

            5  different marker, though.

            6      Q.    Okay.  So I'm looking at -- and this is C053

            7  Number 396, Page 7, and I'm looking at the bottom of

            8  this, and this is called "Flow Estimates Previously

            9  Reported to ANSAC."

           10            So the 1,230 figure is there as a 50 percent.

           11  The numbers going across are 287, 400, 605, 1,280 and

           12  3,323.

           13      A.    Yes.

           14      Q.    Where did those numbers come from?

           15      A.    Those were also additions from the same set

           16  of gages of the data that was published by the USGS in

           17  1998.

           18      Q.    By the way, on the far right of this exhibit,

           19  you state "Data published by USGS," and you, of course,

           20  in your slideshow, you portray USGS as an unbiased

           21  source.

           22            Now, that 1,230 number is also a computation

           23  based on data published by USGS, right?  I mean, you

           24  didn't put the word computation in, but it is a

           25  computation, right?
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            1      A.    Well, they're all computations.

            2      Q.    Okay.  So why is there a difference between

            3  the line for Fuller Segment 6 on this particular

            4  exhibit, but if I go back up, those numbers don't match

            5  what is on your Slide Number 85?

            6            They seem like if we look at the median daily

            7  50 percent on Slide 85, you have 819 cfs.  If I look at

            8  the median daily 50 percent on Exhibit -- make sure I

            9  get this right. -- 396, Page 7, I got 605.

           10      A.    The primary -- well, there's two differences

           11  there, as I explained previously.  One would be the

           12  inclusion of additional years of data that were not

           13  included in the 1998 publication by the USGS, and the

           14  other difference would be the addition of the flow

           15  depletions as computed by Mr. Burtell.

           16      Q.    So in 7 years of additional data, we've got a

           17  median that's jumped 200 cfs?

           18      A.    No, you're not understanding what I'm saying.

           19  Shall I try again?

           20      Q.    Try again.

           21      A.    Okay.  So the numbers that are listed there

           22  in Table 1 on Page 7 of the hydrology exhibit, under

           23  Segment 6 Mr. Fuller, are what I reported previously by

           24  simply adding up the values that the USGS had published

           25  based on their statistical stream summaries through
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            1  1996.  So there's not 7 years of additional data.

            2  There's 19 years, or is that 20 years, of additional

            3  data.

            4            And there's also the depletion flow estimates

            5  that would tend to push it in the upper direction.

            6            And I point out, too, that the median flow

            7  rate of the 50 percent that I have there on the new

            8  chart of 819 is pretty darn close to what your guy came

            9  up with.  I think he had 791 or 790, something like

           10  that.

           11      Q.    Okay.  So let's talk for a few moments then

           12  about depths.

           13            Now, and this is from C030, Slide 364 -- or

           14  Exhibit 364, Slide 238.  You presented, for Segment 6,

           15  a 50 percent median flow rate of 1,230 cfs, an average

           16  depth of 5.3, velocity 2.1, top width 290.  And we know

           17  today that's incorrect, right?

           18      A.    I'm not sure what --

           19      Q.    You're not sticking with this, are you?

           20      A.    I'm not saying that the 50 percent median

           21  daily flow is 1,230.  The median annual flow is 1,230,

           22  and those depths would correspond for that cross

           23  section.

           24      Q.    Well, what was your -- I guess what was your

           25  objective then in including this in your initial
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            1  presentation?

            2      A.    Trying to depict the typical flow conditions

            3  of Segment 6.

            4      Q.    So the typical flow conditions are an average

            5  depth of 5.3 feet?

            6      A.    I believe that's the one where I transposed

            7  the numbers, too, so...

            8      Q.    Oh, okay.

            9      A.    And I think you guys have --

           10                 MR. SPARKS:  I'm sorry, Mr. Chairman, I

           11  can't hear the witness now.

           12                 THE WITNESS:  I think you guys have

           13  asked me about that quite a number of times now.

           14                 CHAIRMAN NOBLE:  Jon, I realize you've

           15  been on the stand a long time and it gets hard, but

           16  could you move the mike just a little closer?

           17                 THE WITNESS:  I'm doing my best.

           18                 CHAIRMAN NOBLE:  Okay.

           19  BY MR. MURPHY:

           20      Q.    Now we have a slide, a new slide from the

           21  current presentation, and this is Slide 102, "Beyond

           22  Rating Curves," and here you talk about depths based on

           23  the information you previously provided, right?

           24      A.    Previous in this presentation, yes.

           25      Q.    Let me ask you about Segment 2.  I mean, you
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            1  show here that in its ordinary and natural condition

            2  Segment 2, entire year, 1.2 feet depth, right?

            3      A.    At the 10 percent flow rate.

            4      Q.    Yeah.  And if we go back to Slide 85 from

            5  your current presentation, you have a median daily for

            6  Segment 2 of 277, right?

            7      A.    Yes.

            8      Q.    So, and at your 10 percent duration you have

            9  a flow of 158 cfs for Segment 2, right?

           10      A.    That's right.

           11      Q.    So if I take a specific day of flow for

           12  Segment 2, and that would be the Chrysotile gage,

           13  right?

           14      A.    This is based on Chrysotile data, yes.

           15      Q.    Oh, okay.  Great.

           16            So November 16th, you know, and this starts

           17  at 300 cfs on the lower left, right?

           18                 MR. SLADE:  Is this an exhibit?

           19                 MR. MURPHY:  Not yet.  I mean, we could

           20  get on the USGS website and do it in real-time.

           21                 MR. SLADE:  Well, it's not an exhibit,

           22  Mr. Fuller's never seen it, I've never seen it, and

           23  you're asking him questions about it, so...

           24                 MR. MURPHY:  Well, let me -- I'll work

           25  through it.
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            1  BY MR. MURPHY:

            2      Q.    So if I want to find the flow for a specific

            3  gage site on the Salt River, I go to the USGS

            4  streamflow site, right?

            5      A.    I'm sorry.  I'm just trying to digest what

            6  you put in front of me here.  Would you repeat the

            7  question?

            8      Q.    Yeah.

            9            If I want to know the flow for a specific day

           10  on the Salt River, I go to the USGS streamflow site,

           11  right?

           12      A.    Yes.

           13      Q.    And there you can plug in a specific day,

           14  parameters, and hit a button, and it produces something

           15  like this, right?

           16      A.    Yeah.

           17      Q.    And so if I'm looking November 16 -- and

           18  you've seen graphs like this before, haven't you?

           19      A.    Yes, I have.

           20      Q.    Probably a lot more -- a lot more than I

           21  have, right?

           22      A.    I can't speak to what you do, but I've seen a

           23  lot of them.

           24      Q.    Okay.  So if we go from the 16th across, you

           25  know, we start November 16th at hour zero and we end at
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            1  hour 24.  So at about, let's say, 3:30 in the

            2  afternoon, like maybe about where I have the cursor

            3  here, what would you say the flow rate of the Salt near

            4  Chrysotile is?

            5      A.    Where you have the cursor?

            6      Q.    Yeah.

            7      A.    That would be about, let's see, 400, 500,

            8  600 -- 650, something like that.

            9      Q.    Okay.  And what would you expect the depths

           10  to be if the flow was 650 cfs?

           11      A.    For the existing conditions?

           12      Q.    Yeah.

           13      A.    You want the mean depth, the average depth,

           14  or do you want the conditions in the ordinary and

           15  natural condition as of the time of statehood according

           16  to somebody else's rating curves?

           17      Q.    Well, we know that 2 is still pretty close to

           18  its ordinary and natural condition, right?

           19      A.    Yes.

           20      Q.    So what do you think the -- what do you think

           21  the mean depth would be at 3:30?

           22      A.    I think what I would do if I wanted to know

           23  the mean depth today, is I would scroll down a little

           24  bit on this page and look at the depth curve.

           25      Q.    Okay.  Can you ballpark it based -- I mean,
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            1  you've given us prior depths based on cfs.  I mean,

            2  could you ballpark it?

            3      A.    I have boated the river, actually pretty

            4  recently, at 650 in Segment 2.  We put in below the

            5  bridge in rubber rafts.  We had six to eight people per

            6  raft.  We probably scraped a rock or two on the way

            7  down, but we never had to get out and push.  I would

            8  say the average depth as we went down there was

            9  probably between 2 and 4 feet.  But, again, it's really

           10  hard to characterize depth over a river segment like

           11  that.

           12      Q.    How close is the Chrysotile gage to the

           13  bridge that goes over U.S. 60?

           14      A.    It's just upstream.

           15      Q.    Like pretty close; within a quarter mile,

           16  maybe?

           17      A.    Yes.

           18      Q.    So this is the screensaver I've been using

           19  since November 17th in these hearings, and this is just

           20  on the north side of the bridge at U.S. 60.

           21                 MR. SLADE:  Is this an exhibit?

           22                 MR. MURPHY:  Not yet.

           23                 MR. SLADE:  Okay.

           24  BY MR. MURPHY:

           25      Q.    I mean, does that look like 2 feet of water?
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            1      A.    In some places, no.  In other places --

            2      Q.    Is there anyplace where it does?

            3      A.    Yeah.

            4      Q.    Can you point it out?

            5      A.    Sure.

            6            In the foreground.

            7      Q.    Right here?

            8      A.    Yeah.

            9      Q.    Okay.

           10      A.    Like I say, you know, I can't tell exactly;

           11  but based on my river experience, that's about what I

           12  would expect right in there.  There's probably some

           13  spots within the riffle itself.

           14      Q.    What about along this ridge right here where

           15  I'm moving the cursor?

           16      A.    Well, it seems quite shallow there.  I would

           17  say it would be less than that.

           18      Q.    Probably less than maybe 6 inches there,

           19  right?

           20      A.    Well, I'm sure there are places in there

           21  that's less than 6 inches, true.

           22      Q.    And, again, it's -- I think as you have

           23  previously said, the important part is, you know, what

           24  are the conditions actually on the river, right?

           25      A.    Yes.
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            1      Q.    And, by the way, that -- so that photograph,

            2  if it was taken at 3:30 p.m. on November 16th -- we

            3  don't know that it is or not, but if we assume that it

            4  is, that's like double the median daily flow, right?  I

            5  mean it's 650 and if the median is 277?

            6      A.    It's a little more than double, yeah.

            7      Q.    Oh, okay.

            8            So even with more than double, we've got at

            9  least one point of the river here where we may have a

           10  depth of 6 inches?

           11      A.    Yeah, that's a great point, because it kind

           12  of highlights some of the weaknesses of just using a

           13  rating curve to try to determine conditions on the

           14  river as opposed to actual boating experience.

           15      Q.    And there's not --

           16      A.    We heard from a number of experts who would

           17  suggest that 650 is plenty of water.

           18      Q.    And there's not even a -- like what I would

           19  call a low flow channel here; it's all pretty much

           20  confined in one area, right?

           21      A.    I can see how you would use those

           22  descriptors.  A boater might look at that a little bit

           23  differently.  That's definitely a bony stretch, and if

           24  you had a very wide boat, you may have some tough time

           25  getting through there, and you might get out and
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            1  push --

            2      Q.    Okay.

            3      A.    -- at that particular spot.

            4      Q.    Let's talk about Native American boating, and

            5  then I should be pretty close to done.

            6            So yesterday, after your slideshow, Mr. Slade

            7  asked you a bunch of questions about Native Americans

            8  and ending with the conclusion that you think it's --

            9  did you say it was possible or probable that the Pimas

           10  and Maricopas used boats?

           11      A.    I don't recall which word I used.

           12      Q.    Why didn't you put that in your slideshow?

           13      A.    No particular reason.

           14      Q.    When did you develop this opinion?

           15      A.    It's something we've talked about over a

           16  period of time.  I don't know.  I don't know why we --

           17  we're under no obligation to produce a slideshow at

           18  all, so -- not everybody did that for their

           19  presentations.  That one just didn't make it in.

           20      Q.    So let's start with some of the materials

           21  then that Mr. Slade used with you yesterday.  This is

           22  from C028, Number 276, Page G-15.

           23      A.    Would it be possible to get a copy of that

           24  again?

           25      Q.    Your attorney's got one.
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            1            I think there were some packets floating

            2  around with all of these stapled together.

            3      A.    Yeah, I know.  I had one this morning, but

            4  it's not here now.

            5                 CHAIRMAN NOBLE:  Someone has one.

            6                 THE WITNESS:  I've got one now, so thank

            7  you.

            8  BY MR. MURPHY:

            9      Q.    And this was an environmental assessment for

           10  some sort of a project, right?

           11      A.    I'm sorry, I lost track of where you're at.

           12      Q.    I'm at C028, Number 276, Page G-15.  I've got

           13  it up on the screen too, I mean.

           14      A.    Yeah, just old eyes here, so...

           15            315, 313?

           16      Q.    Exhibit 276, Page G-15.

           17      A.    I must have went past it.

           18            Are you sure it's 276?  I have a 376.

           19            Oh, it wasn't in this packet.  Sorry.

           20                 MR. SLADE:  376.

           21  BY MR. MURPHY:

           22      Q.    Oh, sorry.

           23      A.    Got it.

           24      Q.    Okay.  The heading on this says "CAP

           25  Allocation Draft EIS, Appendix G-Cultural Resources
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            1  Overview."

            2            Got it?

            3      A.    Yes.

            4      Q.    So the sentence you read from this I've got

            5  highlighted up on the screen.  It says "The Maricopa

            6  farmed, hunted, gathered wild seeds, especially

            7  mesquite, and fished the rivers from boats, using nets

            8  and traps," right?

            9      A.    Yes, that's what it says.

           10      Q.    Can you tell me the one attribute that all

           11  the other sentences in this paragraph has that this

           12  sentence does not?

           13      A.    Could you repeat that question?  You're,

           14  like, asking me to look at the rest of the paragraphs?

           15      Q.    Yeah.

           16      A.    And what attribute the sentence means?

           17      Q.    There's one attribute that this sentence

           18  lacks that every other sentence, maybe with one

           19  exception, appears to have, or a couple.

           20            There's no citation here, is there, to this

           21  sentence?

           22      A.    Ah.  That would have been simpler, if you had

           23  just said that.

           24            I see no citation to that sentence, correct.

           25      Q.    Isn't that a red flag if you're doing


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 23      05/19/2016
                                                                      5034


            1  research and evaluating historical studies?

            2      A.    It may be that the Spier citation a sentence

            3  down points back at that.  I did not go back and look

            4  at all of the source documents in full.  I know that

            5  the Spier document is a fairly comprehensive one.

            6      Q.    Do you know what the title of the Spier

            7  document is?

            8      A.    Not offhand.  I think we have it in the

            9  packet here, don't we?

           10      Q.    Is the Spier book, is it titled Yuman Tribes

           11  of the Lower Gila?

           12      A.    I don't recall.

           13      Q.    Now, when you see a sentence like that,

           14  "fished the rivers from boats, using nets and traps,"

           15  how do you get from rivers in the plural to the Salt

           16  River?

           17      A.    Yeah, I think the point here is that they had

           18  the technology and that they were using boats on rivers

           19  that were boatable.

           20      Q.    Do you know how the Maricopas arrived in

           21  their present-day location?

           22      A.    I have a vague recollection, but not

           23  specifically.  I know they came from -- I think they

           24  came from the Lower Gila or from the Colorado, but...

           25      Q.    And so when this sentence says "The Maricopa
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            1  farmed, hunted, gathered wild seeds, especially

            2  mesquite, and fished the rivers from boats, using nets

            3  and traps," that very well could mean the Lower Gila or

            4  the Colorado; doesn't necessarily mean the Salt, right?

            5      A.    Exactly.

            6      Q.    And if you go to Dr. Spier's book in 1933,

            7  the only reference to a river he has in the paragraph

            8  about boats is to the Colorado, right?

            9      A.    I don't know.

           10      Q.    Oh, okay.

           11            The second document you spoke about, and I've

           12  got this marked as -- I hope it's the right number. --

           13  C028, Number 313, this is the Phoenix Sky Train

           14  assessment, Pages 111 and 112.  And I think I talked

           15  with you about this when we last met in this format,

           16  right?

           17      A.    Sounds like there's no need to do it again

           18  then.

           19      Q.    Well, this time around you read the paragraph

           20  that I've got highlighted in the lighter color on the

           21  right, and I'm going to make it a little bit bigger and

           22  see if that helps.

           23      A.    You said this is C028-313?

           24      Q.    Yeah.  It's the Phoenix Sky Train.

           25      A.    And you're on Page --


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 23      05/19/2016
                                                                      5036


            1      Q.    And this was a rather lengthy exhibit.  It

            2  was 410 pages.  I'm on Pages 111 and 112.

            3      A.    Okay.

            4      Q.    So you read this paragraph about -- that

            5  starts "In summarizing the use of tule rafts by the

            6  California tribes," and then you get down, and I guess

            7  about where I've got the cursor on the left here, it

            8  says "Spier reports similar conveyances were used by

            9  the Maricopa and the Halchidhoma..."

           10            And I did give the spelling to our court

           11  reporter before this.

           12            Do you see that?

           13      A.    Yes.

           14      Q.    And so this, again, is making the claim

           15  without regard to a specific river, although the

           16  Colorado was mentioned at the top of the paragraph and

           17  again cites to Dr. Spier, right?

           18      A.    That's correct.

           19      Q.    And you remember our discussion, the context

           20  of this is that this section of the sky train

           21  assessment talked about the Hohokam, talked about

           22  various other tribes, and the speculation about use of

           23  the boat by the Hohokam, right?

           24      A.    Yes.

           25      Q.    And just so we get our time periods right, I
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            1  mean, the Hohokam were a more ancient society who

            2  occupied the Salt and Gila River Valleys prior to the

            3  Pima and then Maricopa; does that sound correct?

            4      A.    Yeah.  I think we've heard some testimony

            5  about who believes they've descended from them; but,

            6  yes, generally, the Hohokam refer to the folks that

            7  lived here 1400 and earlier.

            8      Q.    Now, with regard to the Hohokam, and this is

            9  from C041, this is from Professor Emil Haury from the

           10  University of Arizona.  He did the first comprehensive

           11  assessment of Cushing's expedition and papers.

           12            If you read on Page 41, Professor Haury

           13  writes "In the bottom of this canal there was found a

           14  small secondary ditch.  This feature has also been

           15  found in the canals on the Gila by Cummings, and is

           16  generally interpreted as a measure for conserving water

           17  when the flow in the river was low.  An early pen

           18  sketch of the excavated canal at Los Muertos showing

           19  this feature will be seen in figure 25.  Matted reeds

           20  found during the course of this work, which had

           21  undoubtedly floated in the river, convinced Cushing

           22  that navigation by balsas was known to the natives.

           23  Needless to say, there is no justification for this

           24  view."

           25            Do you agree with that?
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            1            Maybe a better question, before I ask

            2  you that, is, are you familiar with Professor

            3  Haury?

            4      A.    By name, yes.

            5      Q.    I mean, he's a fairly significant figure in

            6  Southwest archaeology, isn't he?

            7      A.    Yes.  Yes, he is.

            8            Well, I'm not an archaeologist.  From what

            9  I've talked to and the archaeologists I've spoken with,

           10  that may be over -- the last sentence may be

           11  overstating what a lot of people believe, but...

           12      Q.    Okay.

           13      A.    I'll leave it at that.

           14      Q.    Now, you also read from C053, Number 393, and

           15  Page 241.  Was this Hackenberg's?

           16      A.    Bartlett.

           17      Q.    Bartlett, all right.

           18            Bartlett writes "We had not long been in when

           19  we saw a body of ten [sic] or fifteen Indians on the

           20  river making for our camp."

           21            And your interpretation of this yesterday was

           22  this could mean they were on a boat?

           23      A.    It could.

           24      Q.    So if I say that the river of -- or the city

           25  of Cincinnati is on the river, then the city of
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            1  Cincinnati could be on a boat?

            2      A.    No.  I think that would be ridiculous.

            3  However, cities are not known to ride on boats and

            4  people are.

            5      Q.    And so if I asked, as I did earlier, about

            6  your particular flow data on the river, that data is

            7  not on a boat floating down the river, is it?

            8      A.    Well, you could put data on a boat and float

            9  it down the river, unlike a city, and it would be

           10  reasonable to put a person on a boat and float it down

           11  the river.

           12      Q.    But in this sentence there's no mention of a

           13  boat at all, right?

           14      A.    That was our testimony yesterday, yes.

           15      Q.    And, generally, if somebody is approaching on

           16  a boat and at some point in the future somebody writes

           17  about it, isn't the boat the first thing that they

           18  mention?

           19      A.    Unless they weren't shocked by seeing the

           20  boat.

           21      Q.    On the river could mean beside the river,

           22  right?

           23      A.    It could.

           24      Q.    Could mean along the river, right?

           25      A.    It could.
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            1      Q.    So when we go down to the sentence that says

            2  "They were a jolly set of young men, dancing and

            3  singing while they remained with us," I mean were they

            4  dancing and singing on a boat?

            5      A.    I don't know.  That doesn't -- that's -- I

            6  hadn't interpreted it that way.  If you want to, you

            7  may do that.

            8      Q.    And this account says that the individuals

            9  identified were Pimos or Akimel O'otham, right?

           10      A.    It says "Pimos" there, yes.

           11      Q.    Do you consider the Pimas and Maricopas to be

           12  the same?

           13      A.    I don't, no.

           14      Q.    I mean, they're two distinct Native American

           15  tribes, right?

           16      A.    I believe that's why the community names have

           17  both in there.

           18      Q.    Oh, with regard to Dr. Spier then, you

           19  wouldn't know who provided the information for him on

           20  the part of his book that deals with the boating, would

           21  you?

           22      A.    I don't.

           23      Q.    If the Maricopa -- and let's break this down

           24  even more.

           25            The Maricopa villages were near the
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            1  confluence of the Gila and Salt, right?

            2      A.    That's my recollection.

            3      Q.    So if the Maricopas were using boats and

            4  they're based at the confluence, they would be using

            5  the boats upstream on the Salt River, right?

            6      A.    Well, they could.

            7      Q.    If they were.

            8      A.    You mean exclusively?

            9      Q.    Well, if you're suggesting that they

           10  boated the Salt River and they're at the confluence,

           11  there's only one direction to go, isn't there,

           12  upstream?

           13      A.    I'm sorry, I didn't catch that.

           14      Q.    Or did they haul the boats up on land and

           15  come downstream?

           16      A.    I have no idea.

           17      Q.    Oh, okay.

           18            How comfortable were you with making that

           19  opinion yesterday?

           20      A.    I'm comfortable.

           21      Q.    Like, can you quantify that?  I mean, do you

           22  think it's a possibility, a probability, this happened

           23  for sure?

           24      A.    I don't think it's a this happened for

           25  sure.  I think you would put these pieces of


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 23      05/19/2016
                                                                      5042


            1  information together, and it suggests there's a

            2  possibility that all those pieces point to possibility

            3  or probability that something -- the Native American

            4  folks had some access to boats and some familiarity

            5  with them.

            6      Q.    And we know that the three pieces that

            7  involved the Maricopas all just cite back to Professor

            8  Spier, right; and that's really just one piece of

            9  information, isn't it?

           10      A.    Well, I think they're different elements of

           11  the same narrative.

           12      Q.    I mean, if I do a research study and I cite

           13  Spier, I'm probably not doing fieldwork; I'm just

           14  reading what he did and citing it in my environmental

           15  assessment or my report, right?

           16      A.    I think it could be either.  I mean, if

           17  you're citing Spier, you're probably citing to his

           18  conclusions.  And if you were basing it on your own

           19  research, you would characterize it that way or cite to

           20  your own previous publications.

           21      Q.    If the Maricopas, beginning around 1800, used

           22  boats on the Salt River, why do we have, in the last

           23  over 200 years, citation to one account, which may or

           24  may not be on the Salt River, probably on the Colorado?

           25  Why don't we have more accounts?
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            1      A.    More accounts of?

            2      Q.    Maricopa boating.

            3      A.    Again, I'm not an archaeologist, but I

            4  intersect archaeology a fair bit over the course of my

            5  career in doing geomorphology, and in talking to

            6  archaeologists about that point specifically, they've

            7  mentioned that there's just a lot that's unknown about

            8  peoples that don't leave written records.

            9      Q.    Well, in 1800 we're a little beyond

           10  archaeology, aren't we?  I mean, we're closer to modern

           11  times?

           12      A.    That's true, 1800 is closer than what's

           13  typically the subject of archaeology.

           14      Q.    And you would agree with me that there is --

           15  from whenever that time may or may not have been to

           16  now, we don't have any other evidence, do we?

           17      A.    The evidence we have we've submitted.

           18      Q.    All of the materials that you relied upon in

           19  making this opinion were available to you the last time

           20  we met in this format, right?

           21      A.    No.

           22      Q.    Well, they all existed, didn't they?

           23      A.    Well, I guess they were available, yeah.

           24      Q.    So if we go back to your initial slideshow

           25  from last fall, your Slide Number 121, "History:  Key
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            1  Findings, Native American," and I think this is

            2  Exhibit 364.  Your last bullet point, "No Records of

            3  Native American Boat Use on the Salt."

            4      A.    That's right.

            5      Q.    And that's what you said last November --

            6      A.    That was the conclusion --

            7      Q.    -- right?

            8      A.    -- of our original report, and as of last

            9  fall, that's the pieces that we had put together.

           10      Q.    And then when you testified on November 17th

           11  of 2015, you were asked the question "Would you agree

           12  that there is no evidence of boating of any kind on the

           13  Upper Salt River by any of the native populations; is

           14  that correct?"  [Sic]

           15                "ANSWER:  None that I've seen, no."

           16      A.    That's correct.

           17      Q.    That's what you said, right?

           18      A.    That is what I said.

           19      Q.    And, by the way, that very page from the sky

           20  train assessment, the 410-page document that we showed

           21  a little while ago, I mean, I asked you questions about

           22  that very specific page of that report last October,

           23  right?

           24      A.    I don't recall what pages.  I do recall

           25  having a discussion about that report, though.
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            1      Q.    And, I mean, in the section about boating, I

            2  mean that paragraph is right there.

            3      A.    Yeah, hidden in plain sight.

            4      Q.    Okay.  On October 22nd in these proceedings,

            5  you were asked the question, "Now we've got three

            6  groups of early inhabitants of the valley.  We have the

            7  Spanish, we have the Native American, and the early

            8  explorers.  No evidence of any boat use at all.  Is

            9  that right?"

           10                "ANSWER:  You add that up correctly."

           11            And that's what you said in October?

           12      A.    It is.

           13      Q.    And then on October 22nd you were asked the

           14  question "In Slide 121, you talk about, in your

           15  discussion of history, the Native Americans.  And,

           16  again, no record of -- this would be more recent than

           17  the Hohokam, but, let's say, prior to -- you know,

           18  let's say, 1800 to 1860, no record of Native American

           19  boat use on the Salt River, correct?"

           20                "ANSWER:  None, that I'm aware of."

           21            Right?

           22      A.    That's correct.

           23      Q.    And then on October 20th of 2015 you were

           24  asked the question "Then, again, we have no definitive

           25  records of Native American boat use on the Salt."


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 23      05/19/2016
                                                                      5046


            1            Or, actually, you gave the answer, after a

            2  question, "Then, again, we have no definitive records

            3  of Native American boat use on the Salt.  Not much

            4  there."

            5            And you even mention the Maricopas in the

            6  same answer, right?

            7      A.    Yeah, that's right.

            8      Q.    Would it be a fair characterization that

            9  before yesterday, you had repeatedly testified that

           10  there was no evidence of Native American boat use on

           11  the Salt River?

           12      A.    If you had asked me multiple times, which

           13  occurs, you repeat the questions here, but multiple

           14  times, "Did anybody named Logan boat before 1873," I

           15  would have said, "I don't know.  I don't know.  We have

           16  no record of it."

           17            But if you had asked me, "Do you have any

           18  records of trappers being identified in 1894 on the

           19  Lower Salt River," I would have said, "No.  No, I

           20  don't."

           21            We found and noticed new evidence.  That

           22  happens.  So it happens in response to looking at the

           23  materials that other folks have presented, things that

           24  they've said.  You read a book two times, the second

           25  time you notice stuff you didn't the first time.
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            1  That's all; that's all that's gone on.

            2                 CHAIRMAN NOBLE:  Mr. Murphy, would you

            3  rephrase the question?

            4  BY MR. MURPHY:

            5      Q.    I'll try again.

            6            Before yesterday, you had repeatedly

            7  testified that there was no evidence of Native American

            8  boat use on the Salt River; is that right?

            9      A.    Yeah.

           10      Q.    Okay.

           11                 MR. MURPHY:  That's all I have,

           12  Mr. Chairman.

           13                 CHAIRMAN NOBLE:  Is there someone else

           14  who's going to cross-examine Mr. Fuller?

           15                 MR. HEILMAN:  Yes, Mr. Chairman.

           16                 CHAIRMAN NOBLE:  Would you like a few

           17  minutes to set up?

           18                 MR. HEILMAN:  That would be great.

           19  Thank you.

           20                 (A recess was taken from 1:59 p.m. to

           21  2:06 p.m.)

           22                 CHAIRMAN NOBLE:  Whenever you're ready,

           23  Mr. Hood is too.

           24                 MR. HOOD:  Yeah, I'm ready.  Please

           25  proceed.
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            1                REBUTTAL CROSS-EXAMINATION

            2  BY MR. HEILMAN:

            3      Q.    Good after, Mr. Fuller.

            4      A.    Good afternoon.

            5      Q.    I've been cutting stuff off my outline all

            6  day to try and make this as quick as possible.

            7            Can you turn to Slide 48 of your rebuttal

            8  PowerPoint?

            9      A.    Yes.

           10      Q.    This is what you have listed as "Historical

           11  Accounts:  Definition of Success," right?

           12      A.    Yes.

           13      Q.    And you say this is the standard that's

           14  generally used by boaters?

           15      A.    Yes.

           16      Q.    And by boaters, are you referring to

           17  recreational boaters, like you and Mr. Williams and

           18  Mr. Farmer?

           19      A.    Yeah, that's what I had in mind, yes.

           20      Q.    So the definition for success for

           21  recreational boaters might be different than someone

           22  who's trying to ship precious cargo or take passengers

           23  down a river?

           24      A.    They might have an economic thing that they

           25  would add to that; but I think that if your cargo and
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            1  your boat got there, that would be a big part of it.

            2      Q.    You also often used this term, from a

            3  boatman's perspective, right?

            4      A.    Yes.

            5      Q.    What does that mean?

            6      A.    Oh, I think if you spend some time on a river

            7  and talk to boatmen, they have their own way of looking

            8  at a river.  It comes -- it's kind of an insider

            9  knowledge.

           10      Q.    So it refers specifically to well-experienced

           11  boaters?

           12      A.    Certainly well-experienced boaters tend to

           13  look at things the same way, but I often see the same

           14  thing in people on their first river trips, after a day

           15  or two, kind of feel the same way about rivers.

           16      Q.    Do you have any opinion regarding what

           17  percentage of the current Arizona population would have

           18  a boatman's perspective?

           19      A.    No.

           20      Q.    All right.  Let's turn to Slide 49, and this

           21  says "Historical Accounts:  Quote, Other Guys, end

           22  quote, Definition of Failure."  Is that right?

           23      A.    Yes.

           24      Q.    So this slide depicts your understanding of

           25  the other experts' definition of failure of a boat
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            1  trip, right?

            2      A.    Yes.

            3      Q.    And it's your standard that a boat flipping

            4  over doesn't make it a failure, right?

            5      A.    That's correct.

            6      Q.    Do you agree that if someone hired you to

            7  carry them from Point A to Point B on a river for the

            8  purposes of transportation and not recreation, having

            9  the boat flip would not be part of the experience that

           10  they paid for?

           11      A.    Yeah, I don't think, if you were being

           12  transported, you would be specifically looking to get

           13  flipped out.

           14      Q.    And what if you were carrying cargo, like

           15  mail, that would get ruined if it got wet; would that

           16  still be a success, even though you turned the boat

           17  back over?

           18      A.    Well, I think that would fall into the cargo

           19  didn't arrive category, and hopefully, when you're

           20  boating, you've taken precautions to protect your gear.

           21      Q.    And if that same person that hired you to

           22  transport them down the river, and the boat got stuck

           23  and they had to get out and push, do you think they

           24  would have a problem with that?

           25      A.    Well, I think they would prefer not to push.
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            1  But the same thing might apply to a road trip in an

            2  automobile.  If you got stuck and needed to push and

            3  everybody gets out and gives it a push, that's not what

            4  they maybe preferred, but that's part of the experience

            5  sometimes.

            6      Q.    Okay.  Turning to Slide 56, this is a slide

            7  entitled "Modern Boating."  Regarding this slide, you

            8  testified that modern boats allow you to boat places

            9  you couldn't in historic boats, right?

           10      A.    In some places, yes.

           11      Q.    And what about those boats, the modern boats,

           12  allow you to go places you couldn't in a wood or canvas

           13  boat?

           14      A.    In some places, so I was thinking

           15  specifically of some rivers, and we talked a little bit

           16  previously about the East Verde River.  Burro Creek

           17  might be one of those.

           18            But the things about the boats that people

           19  take down there that are different from historic boats

           20  would be some elements of their design.  Typically,

           21  people are using very small boats, you know, basically,

           22  a bathtub-sized kayak or something similar to that,

           23  certainly constructed of highly durable materials,

           24  plastic or high glean or one of those things like

           25  that.
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            1            Let me consider your question a little bit

            2  more here.

            3            Those would be the main things that pop into

            4  my mind right now.

            5      Q.    Do these kind of modern plastics slide easier

            6  over rocks, compared to wood and canvas?

            7      A.    Somewhat more easily, depending on the

            8  condition of them.  As a general rule, I would say

            9  that's probably true.  I wouldn't say it makes -- it's

           10  not really particularly one of the essential criteria

           11  for getting into a place that you couldn't get to

           12  otherwise.  Sliding over a rock, not so much.

           13            And, actually, some of the canvas boats that

           14  I've read about and seen that are less rigid, their

           15  descriptions say that they're able to get into shallow

           16  areas because the canvas can flex.  So you get into a

           17  shallow area, and instead of hitting something with a

           18  rigid boundary of your canoe, it softs and you kind

           19  of -- that's not a word.  It flexes, and you can move

           20  over the obstacle easier.

           21      Q.    And your opinion regarding that, the canvas

           22  boats, that's not something that you've experienced;

           23  that's from talking to other people?

           24      A.    I have been in canvas and wood canoes.  I've

           25  been in a canvas frame canoe?  I don't think I've been
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            1  in a canvas frame canoe.  No, that's in reading about

            2  descriptions of old trips and descriptions of those

            3  kinds of boats.

            4      Q.    Okay.  Could you turn to Slide 57,

            5  please?

            6      A.    I think the closest thing I would have to

            7  that would be being in an inflatable boat, where you

            8  have -- sometimes you have the similar kind of

            9  experience, depending on how it's inflated.

           10      Q.    An inflatable kayak?

           11      A.    Been in inflatable kayaks and inflatable

           12  canoes and inflatable rafts.

           13            I'm sorry.  Turn to what?

           14      Q.    Slide 57, please.

           15      A.    Oh.

           16      Q.    And I'm passing out what is Part C of SRP's

           17  latest submission of evidence.  I don't know what the

           18  evidence number is, but you discussed this article on

           19  your rebuttal.  It's the "Up a creek, with a paddle."

           20            Do you recall that?

           21      A.    It was a newspaper article?

           22      Q.    Yeah.

           23      A.    Yeah.

           24                 MR. SLADE:  C054.

           25                 MR. HEILMAN:  Thank you.
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            1  BY MR. HEILMAN:

            2      Q.    Could you read the first paragraph of this

            3  article, please?

            4      A.    "It can be hard to find good places to kayak

            5  in Phoenix.  Cody Howard and his pals have done their

            6  best.  They've slid their boats off tile roofs into

            7  swimming pools.  They've paddled in irrigation canals,

            8  at night.  They've jumped wakes and done stunts on

            9  Bartlett Lake, a speedboat dragging them along."

           10      Q.    Do you believe it would be possible to slide

           11  off a tile roof into a swimming pool in a wood or

           12  canvas canoe?

           13      A.    I think you could definitely slide off a

           14  roof, and you could probably get into the swimming

           15  pool.  Staying in one, if you're the right boater, you

           16  probably could do it.  I've seen people in open boats

           17  do things.

           18      Q.    It would be significantly more difficult,

           19  wouldn't it?

           20      A.    Oh, yeah.  Yeah.

           21      Q.    Can you explain why a plastic kayak is

           22  capable of this kind of activity?

           23      A.    Because of its durability and design,

           24  designed to take -- some of them are designed to take

           25  high impact.
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            1      Q.    Could you read the paragraph right below the

            2  heading "Lost more buddies to kayaking than I did in

            3  the war"?

            4      A.    "Definitions of creek boating, also known as

            5  steep creeking, or creeking, vary, but it generally

            6  involves launching a kayak down a high-running creek, a

            7  steep section of river.  Elite creek boaters look for

            8  Class 5 or Class 6 rapids, waterfalls, and deep

            9  cauldrons.  They plunge over drop-offs down 20 feet of

           10  water.  Thirty.  Forty.  More.  They ping-pong off

           11  stoney chutes, down unknown chasms and nameless runs

           12  where logs and undercuts lie waiting and the whitewater

           13  runs brown."

           14      Q.    And going back to Slide 48 of your

           15  PowerPoint, your definition of a boating success is

           16  boat, boater, and cargo arrive at destination; no

           17  deaths or serious injury due to boating; and the

           18  boaters themselves called it a success.  Is that right?

           19      A.    Yes.

           20      Q.    So in this article, despite the 40-foot

           21  drops, ping-ponging off rocks, wipeouts, Class V and VI

           22  rapids, these are successful boating trips that prove

           23  navigability for these trips?

           24      A.    Oh, no.

           25      Q.    Why not?
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            1      A.    For title navigability?

            2            So it would be a successful boating trip for

            3  these recreational boaters.  I don't think -- first of

            4  all, none of those conditions apply to any part of the

            5  Salt River in Segments 2 through 6; not now, not ever;

            6  that's described in this article, in terms of this

            7  plunging waterfalls, et cetera.  So that's apples and

            8  oranges right there.

            9            And I think you find that the reason the

           10  State is not pursuing navigability claims on rivers

           11  that do fit those characteristics is that those streams

           12  would not be conducive to trade and travel on water

           13  using the boats available at the time of statehood if

           14  those conditions existed.

           15      Q.    But those guys meet your definition of a

           16  successful boating trip, right?

           17            I mean --

           18      A.    Yeah.

           19      Q.    -- if they don't get injured and they get

           20  from Point A to Point B, that's a success?

           21      A.    Right.

           22            But I'm not -- to characterize my testimony

           23  as saying what's in this article is similar to what I'm

           24  discussing for the Salt River, I'm not sure that's a

           25  fair comparison.
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            1      Q.    But should we be surprised that boating

            2  occurs on any part of the Salt River when these guys

            3  are doing this kind of activity?

            4      A.    Oh, I'm not at all surprised that boating

            5  occurs on the Salt River; but there's a very

            6  different -- some of what they describe in here is

            7  similar to certain parts of Segment 1 in the tight

            8  canyon near the downstream end of it, and that's one of

            9  the reasons we didn't include it in terms of what we

           10  thought was navigable.

           11      Q.    Okay.  So moving to the second page of this

           12  article, the fifth, I guess you would call them

           13  paragraph down, it says "He probably mentored more

           14  Arizona kayakers than anyone else, said Tyler Williams,

           15  author of 'Paddling Arizona.'"

           16            That's one of your boating experts, right?

           17      A.    Yes, we heard from Tyler in this case.

           18      Q.    And then going back to Slide 57, you say that

           19  the purpose of boats has not changed.  But isn't the

           20  purpose of these boats that careen off rocks and can

           21  handle these extreme conditions a different purpose

           22  than someone who's building a boat used to haul ore?

           23      A.    Certainly.  It's a different purpose to haul

           24  ore, but the basic purpose of boats carries people and

           25  load.  So you design your boat and you take -- choose a
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            1  boat for a particular stretch of river depending on the

            2  conditions that you expect.  But the overall purpose of

            3  boating, in general, is the same.

            4      Q.    And you say the design hasn't changed.  But

            5  aren't these nearly indestructible, ultra-lightweight

            6  pack kayaks designed quite differently than a wood or

            7  canvas boat?

            8      A.    Yeah.  I thought I explained this in some

            9  detail earlier this week.  When I'm saying that there

           10  hasn't been a significant change in the design, what I

           11  mean by that is, if you look at a wood and canvas canoe

           12  from 1912, it looks just about the same as a wood and

           13  canvas canoe that you can go online and purchase today.

           14            Similarly for, you know, flatboats.  I don't

           15  think you'll have anyone show you a picture of a

           16  flatboat and go, oh, we don't know what that is.  If

           17  you've seen a -- if you've seen a flatboat, it looks

           18  like a flatboat.  Canoes look like canoes.  The dory

           19  that -- the Edith, it looks very similar to modern

           20  dories, so...

           21      Q.    But these whitewater kayaks that people like

           22  Tyler Williams are using on doing these creeking

           23  activities, I mean, they look quite a bit different

           24  than a canvas boat, right?

           25      A.    Yeah, but creeking kayaks were not one of the
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            1  boats that I was using in determining navigability for

            2  the Salt River.

            3      Q.    But if you go out on the Salt, a lot of

            4  people are in those type of boats, right?

            5      A.    Some people are.

            6      Q.    All right.  Going on to Slide 59, when you

            7  were testifying regarding this slide, you took a look

            8  at the Kolb brothers picture, and you estimated that

            9  they had a load of a thousand pounds in that boat.

           10            How did you come to that conclusion?

           11      A.    I believe what I was testifying was that we

           12  have a thousand pounds in the Edith when we took our

           13  trip.

           14      Q.    Okay.  So you don't think there's a thousand

           15  pounds in this Kolb boat right here?

           16      A.    It wouldn't surprise me.  When they came

           17  down, they were pretty -- they had a lot of gear and

           18  they had a lot of photography equipment and whatnot, so

           19  it wouldn't surprise me.  A thousand pounds adds up

           20  easy in a river trip.

           21      Q.    Okay.  Could you turn to Slide 72, please.

           22  This is the slide that says "What Can We Learn From

           23  Modern Boating"?

           24      A.    Yes.

           25      Q.    And you say things like "What the river looks
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            1  like, depths and widths, low and high water boating

            2  conditions, the nature of obstacles like rapids and

            3  riffles, sand bars, quote, braiding, end quote, beaver

            4  dams."

            5            If manmade alterations to a river make it

            6  deeper and more boatable for more days a year, does

            7  evidence of modern boating -- does that evidence of

            8  modern boating become deceiving?

            9      A.    I wouldn't necessarily -- not on the Salt.

           10            Hypothetically?

           11      Q.    Hypothetically.

           12      A.    Hypothetically, sure.  If the river has

           13  changed significantly, I think you even need a trained

           14  eye to sort out the modern stuff from the historic

           15  stuff.

           16      Q.    Okay.  Slide 79, please.  This is one of the

           17  slides that you replaced on Monday; is that correct?

           18      A.    Yes.

           19      Q.    Just so I'm not confused, what was the

           20  substantive change to the slide?

           21      A.    I changed the label that's in the yellow.  It

           22  now says "Long-Term Median Annual."

           23      Q.    And it used to say "Daily Flow," right?

           24      A.    I think so, yeah.

           25      Q.    Okay.  Slide 83.  This is about your
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            1  recommended flow rates.  You define the range of

            2  ordinary flow as between 10 percent flow duration,

            3  based on daily data, up to a 2-year flood event; is

            4  that accurate?

            5      A.    Yes.

            6      Q.    So, basically, you say we should take out the

            7  flows that happen every year for 10 percent of the

            8  time?

            9      A.    I would say that the flow rates that are

           10  below the 10 percent flow duration are not part of the

           11  ordinary condition, and they would be unusual.

           12      Q.    Well, shouldn't that also apply then to the

           13  90 and up?

           14      A.    No, and I think -- no.  No.

           15      Q.    Well, 10 percent is 37 days a year, right?

           16      A.    Yes.

           17      Q.    And so that flow occurs every year for

           18  37 days, which is over a month.  Shouldn't we consider

           19  that as ordinary?

           20      A.    No, I think that that's the lower limit.

           21      Q.    Well, if I quote you correctly, when you're

           22  talking about seasonal highs at the top 10 percent of

           23  flows in a given year, you say they are perfectly

           24  ordinary and part of the normal flows that occur every

           25  year, right?
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            1      A.    Is that a quote from a specific spot?

            2      Q.    That's what I wrote down during your rebuttal

            3  testimony, and if I'm wrong, you can correct me.

            4      A.    Read it again.  I'm sorry.

            5      Q.    Top 10 percent -- you say top 10 flows -- or

            6  the high seasonal flows are perfectly ordinary, part of

            7  the normal flows that occur every year, right?  Does

            8  that sound accurate?

            9      A.    Yeah.

           10      Q.    And so why aren't the low flows perfectly

           11  ordinary that occur every year?

           12      A.    I think they're more reflective of drought

           13  conditions.

           14      Q.    Well, on the high side, we don't start

           15  throwing out flows until something that happens once

           16  every two years, right?

           17      A.    Not quite the definition of a 2-year flood.

           18  And my reason for going to the 2-year is because of the

           19  confluence, if you will, of the term ordinary with

           20  ordinary high water mark and the concept of a bankfull

           21  discharge, and it occurred to me that getting outside

           22  the bank would be the beginning of what constitutes a

           23  flood.

           24      Q.    But flows in that 10 percent range happen

           25  even wet periods, right; it's not just during drought
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            1  conditions?

            2      A.    Flows in the -- below the 10 percent?

            3      Q.    Right.

            4      A.    Probably not.  It's theoretically possible

            5  you could have a period of time in a nondrought period

            6  where it got below 10 percent for a few days in the

            7  year.  Yeah, that could happen, theoretically.

            8      Q.    Okay.

            9      A.    Maybe not in a wet period, but...

           10      Q.    Slide 85.  This is your table of recommended

           11  flow rates for various segments; is that accurate?

           12      A.    Yes.

           13      Q.    I know you've been through this, and it's

           14  probably getting tedious for you, but --

           15      A.    Not at all.

           16      Q.    -- I'm still kind of confused.

           17            How do you get to the 819 number for median

           18  daily?

           19      A.    Yeah, so --

           20      Q.    For Segment 6.  Sorry.

           21      A.    Right, right, right.

           22            I'm sorry.  Say that last thing again.

           23      Q.    Segment 6, median daily flow, 819.

           24      A.    Segment 6.  I thought you said 7 or 6, and

           25  that wasn't adding up to me at all.
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            1            Okay.  Yeah, for Segment 6, 819 for the

            2  50 percent flow duration, that was all of the days of

            3  data for Salt River for near Roosevelt, Tonto Creek

            4  above Gun Creek, all the days of record for that gage,

            5  and the Verde River below Tangle Creek, all the days of

            6  record, and adding those together as the median.

            7      Q.    Did you take the median of --

            8      A.    I'm not quite done.

            9      Q.    Oh, I'm sorry.

           10      A.    Plus Mr. Burtell's flow depletion.

           11      Q.    Okay.  Thank you.

           12            When you got the median number, did you take

           13  the median for the Verde flows and the median for the

           14  Salt flows separately and add those two medians

           15  together, or did you take the --

           16      A.    Yes.

           17      Q.    Okay.  So you didn't take the daily flows

           18  from both and then find the median of those additions?

           19      A.    I did that for the seasonal curve, seasonal

           20  fluctuation.  I did that by day, by calendar day.  But

           21  all the rest of the stuff was annualized.

           22      Q.    Okay.  And you said you used Mr. Burtell's

           23  depletion numbers; is that right?

           24      A.    Yes.

           25      Q.    Did you do anything to account for the fact
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            1  that Mr. Burtell put less than signs before those

            2  numbers in his report?

            3      A.    He did, and we went through this a little bit

            4  on some of the other rivers too.  He did put a less

            5  then number there, no doubt about that.  I think I

            6  mention that even, in my write-up.  At least I meant

            7  to, if I didn't.

            8            But those are the numbers that he gave.  I

            9  talked about his depiction, and he thought that they

           10  were very conservative or conservative.  I threw out

           11  some reasons why I thought maybe they were not as

           12  conservative as he might think they are or maybe he

           13  portrayed or we perceived him as portraying.

           14            But the other side of that is that when we

           15  use the flow record, rather than the data through 1998,

           16  the last 20 or so years of record are below average

           17  periods, so that's kind of a negative.  So that may

           18  further mitigate, ameliorate, whatever the right word

           19  is there, the conservative with a little less

           20  conservative.

           21            And we have some areas we're just not --

           22  there's a lot of contributing area below those gages

           23  too that has some level of input.  So, then again, by

           24  using -- not considering that contributing area that's

           25  not in the gage record, we're also undercutting things
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            1  a little bit.  So I kind of felt like they balanced

            2  out.

            3      Q.    It's interesting that you bring up the dry

            4  period and the extended record, because when you were

            5  discussing how that number has changed from -- I

            6  forget. -- something in the 600 cfs to 819, part of --

            7  you suggested that part of the reason would be because

            8  you extended the period of record.  But that period is

            9  dry, right?

           10      A.    Drier than average, but -- so, but that's --

           11  what I was trying to explain was not that it went up.

           12  I was trying to say why it was different.

           13      Q.    And did you assume that Mr. Burtell's

           14  depletion numbers were happening year-round, so that

           15  water is being taken out year-round nonstop?

           16      A.    Yeah, I thought a lot about that.  And he

           17  didn't distinguish -- he used it for the median and the

           18  75 percent uniformly.  He didn't make an adjustment by

           19  percent.  I know that Dr. Mussetter made a different

           20  assumption in his work on the Verde.  And I felt like I

           21  would stick with Mr. Burtell's.  He did the most

           22  detailed assessment of depletion of any of us.  I would

           23  stick with the practice that he put at that, and that's

           24  one of the reasons that I did not make that adjustment

           25  to the mean annual and the median annual, because I
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            1  felt like they were higher and -- because they were

            2  higher.

            3            Also, I felt like I would expect those

            4  depletion numbers to be felt more at the lower end of

            5  the hydrographs, and the lower end of the hydrographs

            6  seems to be where we're having more discussion about

            7  whether it's boatable or not.  And so if I moved the

            8  March end up by 68 cfs and it should have been 58 or

            9  48, it doesn't make any difference because it's already

           10  a higher flow rate.  So I just didn't think it through

           11  that finely.

           12      Q.    Okay.  Moving along to Slide 92, this is more

           13  on your rating curves, "Perspectives on Rating Curves &

           14  Navigability."  Your third blue bullet point says "How

           15  Important are Rating Curves?"

           16            It seems to me that on rebuttal you seem to

           17  discount their importance.  Is it your position now

           18  that you don't think these estimates are very helpful

           19  to the Commission?

           20      A.    I think they're a piece of data.  They're

           21  useful if seen in the proper context.  As I tried to

           22  point out with the picture of the Hayden's Ferry, where

           23  we know the flow rate, you know, that kind of suggests

           24  that these rating curves are giving us depths that are

           25  low, even my own.
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            1            And I would say my interpretation, my reading

            2  of all the historical accounts also tells me that boats

            3  were getting through and conditions were not as

            4  depicted by the rating curves.

            5            So am I less excited about rating curves than

            6  I used to be?  I'm never very excited about rating

            7  curves, and I think -- I had many discussions with the

            8  Land Department, saying this is not the right way to do

            9  this.  It's what we could do with the budget we had and

           10  the time we had.

           11            You know, those rating curves sat there and

           12  kind of unchallenged for 20 years, which, frankly,

           13  surprised me a little bit.  If we had more money, if

           14  the State had more money, I would have loved to have

           15  said, "Build me a historic boat or I'll build one, and

           16  we'll go out and float the river and I'll stop every

           17  hundred feet and make depth measurements and at every

           18  riffle I'll characterize it."  And I think that would

           19  have been the right way.

           20      Q.    The rating curves don't always just

           21  underestimate, too.  The picture Mr. Murphy showed

           22  seemed to suggest that they also can overpredict depths

           23  as well, right?

           24      A.    Yes.

           25      Q.    Slide 95, please.
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            1      A.    Just to follow-up just a little bit on that,

            2  I think in my description in my write-up that was

            3  disclosed about rating curves, I tried to give a

            4  characterization, saying I think we can use this rating

            5  curve, say Mr. Burtell's rating curve or

            6  Dr. Mussetter's rating curve, recognizing that I think,

            7  based on my field experience, it's depicting this kind

            8  of condition, a near-riffle, more like a limiting

            9  condition, or more like a typical condition.  So I

           10  tried to add those characterizations to it.

           11      Q.    Okay.  Thank you.

           12            Slide 95, again, this is another one you

           13  changed, and just to avoid confusion, can you tell me

           14  what changed about this slide?

           15      A.    Yeah.  For some reason I had the high curve,

           16  what's now orange dashed line, labeled as

           17  "Mussetter-High."

           18      Q.    Oh, okay.  Just to want make sure I'm not

           19  missing anything.

           20      A.    No.  It was me.

           21      Q.    Slide 97, this is one you're talking about

           22  beyond rating curves and differences between the

           23  various expert opinions that have been offered.  One of

           24  the things that you suggest is that your range of

           25  disciplines considered.
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            1            Do you think it's helpful to the Commission,

            2  when you're not an expert in that discipline, to add

            3  that to things that you are an expert in?

            4      A.    Are you asking me hypothetically, about

            5  experts in general?

            6      Q.    We can talk specifically.  You're not a

            7  historian, and you're offering a whole lot of testimony

            8  about history.  I mean, does that get the same weight

            9  as your expert opinion regarding hydrology,

           10  geomorphology?

           11      A.    Well, first off, I'm testifying on behalf of

           12  the group that put together these studies, that did

           13  include historians and archaeologists.  So that's not

           14  really atypical for testifying on behalf of a group

           15  that worked on something.  So I'm bringing the opinions

           16  of the historians who worked on it.

           17            Secondly, in geomorphology, a lot of what

           18  you're doing is looking at historical records, because

           19  particularly my disciplines of geomorphology that I

           20  work in, I'm looking at the built environment, so I'm

           21  looking at records of what people did, how things

           22  changed.  So I'm pretty used to going in and looking at

           23  historical documents.

           24            I'm not claiming to be a professional

           25  historian.  I would say that compared to most engineers
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            1  and probably most geomorphologists, I have more

            2  experience with history; written papers on using

            3  historical data, given presentations on using

            4  historical data and scientific analyses.

            5            So I do think that the information that I've

            6  presented is legitimate and should be considered by the

            7  Commission.

            8      Q.    So I understand that there was a team of

            9  people that included various disciplines when you wrote

           10  your original report.

           11            Does that team vet any of the things you say

           12  or put in your PowerPoint presentations?

           13      A.    I have checked in with those people about

           14  certain things, had some long discussions about the

           15  concept of boosterism with our historian.  I've talked

           16  some archaeological things with Gary Huckleberry, who

           17  worked on the team and various aspects of the Gila

           18  River, and then I consult with Gary from time to time.

           19  We discuss.  I respect his opinions.

           20            Vet?  No.

           21      Q.    Well, that's more of a -- when you have a

           22  question, you go to those guys.  They aren't actively

           23  helping you make your presentation, and they're not

           24  reviewing it for their own discipline, right?

           25      A.    I did not send my presentation to those
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            1  members for review comments.

            2      Q.    And they're not reviewing any of the other

            3  expert opinions from the other side, so they're not

            4  reading Dr. August's report or Dr. Littlefield's

            5  report, right?

            6      A.    Well, I didn't say that.

            7      Q.    Well, did they?

            8      A.    Yes.

            9      Q.    They read both -- so Dennis Gilpin, right?

           10      A.    Dennis Gilpin did not read all of those

           11  reports, no.

           12      Q.    What did --

           13      A.    And I'm not sure that he read any of those

           14  reports.  Gary Huckleberry did read portions of several

           15  reports that related to archaeology.

           16      Q.    And I believe you testified earlier today

           17  that Gary Huckleberry, he's a geologist, right, not a

           18  historian?

           19      A.    He's a geoarchaeologist.

           20      Q.    Okay.

           21      A.    So he does both.  If you look, he's one of

           22  the -- we had the sky train article out before.  He's

           23  one of the co-authors there.  He's frequently consulted

           24  worldwide on archaeological elements, particularly as

           25  it relates to geomorphology.  But there's a fuzzy line
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            1  between a lot of disciplines, and geology and

            2  archaeology is one of those.

            3      Q.    And Dennis Gilpin, did he -- I guess he gave

            4  you some of his opinion regarding boosterism.  Did he

            5  review each and every boating account that you've

            6  testified about, or did he kind of -- was it more of a

            7  general discussion of boosterism in newspapers?

            8      A.    We were discussing -- I don't remember which

            9  account it was.  We did discuss one specifically, and

           10  then in general, we had general discussion about

           11  boosterism.

           12      Q.    So there's one.  Do you remember which one he

           13  specifically discussed?

           14      A.    I don't.

           15      Q.    And for the remaining 30-some, however,

           16  accounts that we've been talking about, he didn't

           17  actually review them to say, well, that's boosterism,

           18  that's not boosterism?

           19      A.    Well, he was in on the finding of the

           20  original whatever it was, 18 or 13, so...

           21      Q.    But none of the newer ones?

           22      A.    That's correct.  He didn't find those, no.

           23      Q.    Let's move to Slide 99, and this is a

           24  photograph of Hayden's Ferry from January 15, 1901,

           25  right?
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            1      A.    Yes.

            2      Q.    And you've listed some depths on the bottom

            3  right there.  Where did you get those?

            4      A.    From reading the rating curves.

            5      Q.    And why do you say that they're all low?

            6      A.    Because I think the picture there indicates

            7  that -- I'm sorry, I need my glasses here. -- that the

            8  depths are greater than what's shown, at least at the

            9  low end of the rating curve, and probably high end of

           10  Dr. Mussetter's too.  I don't believe that people were

           11  using Hayden's Ferry if it was 1.6 feet deep.

           12      Q.    So you agree that the numbers that Gookin,

           13  Fuller and -- or Gookin, yourself, and Dr. Mussetter

           14  offered in the rating curves, that's not based on this

           15  particular location, right?

           16      A.    That's correct.  And I tried to say that

           17  yesterday.  I hope I did.

           18      Q.    I'm just clarifying.

           19            And your higher end number in your range

           20  here, it got higher in your corrected slide, right?

           21      A.    For this flow rate, I think I picked that up.

           22  No, that would be about 2.6.

           23      Q.    Do you know what the depth would be using

           24  504 cfs in the cross section located closest to

           25  Hayden's Ferry?
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            1      A.    No.  It would be in that range.

            2      Q.    You would agree -- well, never mind.  Let's

            3  move to Slide 100.

            4            It's your position that we should only look

            5  at the maximum depths, correct?

            6      A.    I don't know that I would say only, but I

            7  think that the maximum depth is more indicative of

            8  boating conditions.

            9      Q.    And you're talking about horizontally across

           10  the river, rather than down the river, average versus

           11  maximum, right?

           12      A.    Yeah.  Yes, at a particular cross section.

           13  No, I'm not trying to say that you go out to the river

           14  and you find the deepest spot and use that, no.

           15      Q.    Do the deepest parts of the river, the

           16  thalweg, as you sometimes call it, always connect in

           17  one long trench down the river?

           18      A.    Not always, but that would be the dominant

           19  pattern, yeah.

           20      Q.    But you could have a situation where you have

           21  a deep pool on one side of the river that gets shallow

           22  and then a pool starts over on the other side of the

           23  river that's the deep part, and in order to get to the

           24  deepest part, you would have to traverse some area

           25  that's not the deepest part of the river, right?
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            1      A.    Typically, if you're going between pools,

            2  you're going to run through either a run or a riffle.

            3  So it would be shallower between those two, yeah.

            4  Quite often, in that area between, there is a deeper

            5  part of the channel, quite often.

            6      Q.    But even though --

            7      A.    Almost always there's a deeper, deeper spot.

            8      Q.    But it's not the deepest, because you're

            9  trying to get to that pool that's on the other side

           10  that could be deeper?

           11      A.    It's theoretically possible that as you're

           12  boating from one pool to the next -- and what you're

           13  trying to pick is you're trying to pick a line that

           14  will be deep enough for you.  It's possible, maybe even

           15  probable, that at any given point there's a deeper spot

           16  off to the right or left, but you're looking for

           17  someplace that connects, a sufficiently deep spot.

           18      Q.    Do you recall testifying yesterday that your

           19  selection of rating curves cross section was not

           20  biased?

           21      A.    Yes.

           22      Q.    But the Commission really has no way to

           23  verify that statement, right?

           24      A.    They do not, other than I'm an honest guy and

           25  I'm telling you the honest truth.
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            1      Q.    Right.  I'm not accusing you of anything;

            2  just saying that we can't verify it.

            3      A.    Trust and verify, right.

            4      Q.    And I don't remember perfectly, but did you

            5  previously testify that someone other than you actually

            6  selected the cross sections?

            7      A.    No.  I think I was involved in the selection

            8  of those.  It's been so long.  I do remember I had a

            9  guy that worked with me, who may have done the

           10  computations; but I do remember setting them up and

           11  talking about it and -- but it's been a long time.

           12      Q.    And that person who did the computations,

           13  they haven't been here to testify, right?

           14      A.    No.  And, like I say, he may have done them.

           15  He was working under my direct supervision then.

           16      Q.    Okay.  So moving on to Slide 102, do you know

           17  what the substantive changes were on this slide when

           18  you replaced it?

           19      A.    Yeah.  I would guess, because of the

           20  disclosure, you probably have both of them, and you can

           21  put them side by side and probably tell me better than

           22  I can.  But my recollection of the changes is, when I

           23  looked at the rating curves, there were a couple of

           24  spots that I don't know what I did, but the numbers

           25  were wrong.
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            1      Q.    So you just double-checked and made some

            2  corrections?

            3      A.    That's right.

            4      Q.    This slide reports your opinions regarding

            5  various depth parameters for the segments; is that

            6  right?

            7      A.    Yes.

            8      Q.    How come Segment 6 ranges are not specific

            9  values?

           10      A.    Not one single values?

           11      Q.    Right.  There's a range.

           12      A.    Yeah.  Because we had 10 cross sections down

           13  there.

           14      Q.    So it's just illustrating the variation

           15  between the cross sections?

           16      A.    Right.  I don't think -- like I've said a

           17  number of times, one cross section is probably not

           18  enough.  Six -- 10 cross sections gives you some idea

           19  of the range, and even that's probably not everything

           20  you could know about the river.

           21      Q.    Would you agree, though, that the cross

           22  sections with the lowest depth would generally be

           23  considered the limiting factor?

           24      A.    I would agree that the lowest depths are the

           25  lowest depths, and the lower the depth, the more
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            1  limiting it is.  So in that sense, yes.  But one

            2  location of a lower depth, that may indicate a point of

            3  difficulty that may represent less than a percent of

            4  the river's length.  So I don't think it's a full

            5  description of your experience.

            6      Q.    Do you know why, particularly in the

            7  10 percent, median, 90 percent, and high-flow boating

            8  season, do you know what causes the depth values for

            9  Segment 5 to be generally lower than those for

           10  Segment 4?

           11      A.    Yeah, that's interesting, isn't it?

           12            And yet, again, as another reason why I'm not

           13  a huge fan of rating curves, it's -- Segment 5 is

           14  probably a little wider than -- almost definitely, it's

           15  a little wider than Segment 4 was.

           16            Also, recall that this is cross section 6

           17  from Segment 6 that's being applied to Segment 5.

           18  Those are probably the main reasons.

           19      Q.    Would it be your opinion -- and you can

           20  correct it if you don't agree. -- that Segments 5 and 6

           21  are generally more navigable than Segments 2 and 3?

           22      A.    Yeah, I think Mr. McGinnis asked me this

           23  question at the end of my direct and had me rank them,

           24  and I gave my numbers, and everybody else refused to do

           25  it, so...
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            1            But, no, I think they're all navigable.  And

            2  I think Dr. Mussetter said, you know, it either is or

            3  it isn't.  So I'm not going to play that game.

            4      Q.    Just to be clear, I'm not asking you to rank

            5  them.

            6      A.    Yeah, I know.  But, yeah, I'll say that 2 is

            7  certainly more difficult than 3, or 2 -- let me start

            8  over.

            9            2 is more difficult to boat than 5 and 6, for

           10  sure.  Segment 3, it's about the same as 5.  There's

           11  just more flow in 5.  That sometimes helps.

           12            Is that enough of an answer?

           13      Q.    Yeah.  Yeah, thank you.

           14            Would you agree that the depth values for the

           15  low end range for Segment 6 are generally equal to or

           16  lower than the values for Segment 2?

           17      A.    Yes.

           18      Q.    Because the mean annual for Segment 2 is

           19  2.2 feet, and it's 2.2 to 4.9 feet for Segment 6,

           20  right?

           21      A.    Yes.

           22      Q.    And for median annual, Segment 2 is 2.0 feet,

           23  and it's 1.9 to 4.2 feet for Segment 6?

           24      A.    Yes.

           25      Q.    And median daily (entire year) for Segment 2
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            1  is 1.6 feet, and it's 1.6 to 3.4 feet for Segment 6,

            2  right?

            3      A.    Yes.

            4      Q.    Would you agree that your testimony regarding

            5  several of the technical issues has changed

            6  substantially since your direct testimony in this case

            7  last fall?

            8      A.    No.

            9      Q.    Well, you testified back then that the median

           10  flow for Segment 6 was 1,230 cfs, right?

           11      A.    Yes.

           12      Q.    And you agree now that that was probably

           13  incorrect, right?

           14      A.    I believe if you look at my chart, the median

           15  annual flow is still 1,230.

           16      Q.    But that number was included in a chart of

           17  medians that were daily flows, right?

           18      A.    They were, depending on how -- yeah, mean

           19  dailies.  But, yeah, it was based on -- it was the

           20  median of the full record of dailies; not by calendar

           21  day, but by -- it's the median annual daily.

           22      Q.    Right.

           23            And, you know, when you were discussing

           24  earlier today that the Washington screening process,

           25  that it's important to keep your units consistent; is
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            1  that right?

            2      A.    Yes.

            3      Q.    And that really wasn't consistent, was it?

            4      A.    Well, the units are the same; but, no, your

            5  point that it's a mixing of apples and oranges is yes.

            6  And that was confusing, and that's what I tried to say

            7  in my rebuttal the first time through my rebuttal, was

            8  that there was a mixing of apples and oranges there

            9  that led to more confusion.  And I feel like the way

           10  I'm presenting it now probably makes more people less

           11  unhappy, how about that.

           12      Q.    And you testified back then that the average

           13  depth for Segment 6 at a median flow rate was 5.3 feet,

           14  right?

           15      A.    You guys keep poking me on that.  That's

           16  where the -- I read the curve wrong, and I corrected it

           17  during my cross before, so...

           18            But you asked me the question whether it

           19  was -- my testimony had substantively changed; and I

           20  think that, no, I think even with -- what I've tried to

           21  do is, well, let's use the other guy's flow number

           22  approach, let's use the other guy's rating curve

           23  approach.  And you still come up with depths that are

           24  in about the same ballpark.  And if you look at these,

           25  you go, on these rating curves, at the low end you can
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            1  take small boats with low draft.  It doesn't matter

            2  whose discharge you use or what time period discharge

            3  you use.  That's your conclusion.  So in that sense,

            4  I'd say there's no substantive change at all.

            5      Q.    And you testified back then, and I believe on

            6  the Verde as well, that it's all about depth.  That was

            7  a quote, right?

            8      A.    Yeah, and you guys are going to punish me

            9  with that again too.  So I've tried to explain what I

           10  meant by that several times now.  So I'll try again.

           11            Depth is one of those binary things.  If you

           12  don't have the depth, you're not going to have a

           13  boating trip.  If you do have the depth, then there's a

           14  whole host of other things that kick in as well.

           15            So in one sense, yeah, it is all about the

           16  depth, because you've got to have that.  I don't know

           17  if I can give you an analogy, if that would help,

           18  but...

           19      Q.    But so if we look at the depth, it's a binary

           20  thing; and then we kind of look at Mr. Williams' quote,

           21  that it's more about obstacles; is that right?

           22      A.    No, I'm not sure if that's what Tyler meant,

           23  that it was all about obstacles.  Yeah, I think he's

           24  saying that the elements of depth and how that depth is

           25  expressed and one of the factors of getting down a
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            1  river relate to the obstacles relating to depth, but...

            2            So obstacles are one of those factors beyond

            3  simply depth.

            4      Q.    Okay.  Thanks.

            5            Moving to Slide 103, this is "Susceptibility

            6  to Navigation," a list of factors.  For boat types, you

            7  have listed low draft boats, wood and canvas.

            8            Are these the only boats that we should be

            9  considering from a historical perspective; low draft

           10  boats, wood and canvas?

           11      A.    Oh, no, I think you should look at all -- the

           12  entire records of boats that are available.  But I'm

           13  telling you that, you know, you can look all you want

           14  at the Queen Mary; you're never going to sail it down

           15  Salt River Canyon.

           16            But so from a reasonable standpoint, again,

           17  can a low draft boat be used for commercial purposes?

           18  My answer to that is yes.

           19            If that's the case, if that can be used for

           20  commercial purposes and that takes the least amount of

           21  water and least amount of depth and it's usable for

           22  commerce, then that's probably the -- you just asked me

           23  about limiting depths.  It's kind of analogous to that.

           24      Q.    And these are the boats that we should

           25  consider when trying to determine if there could be a
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            1  commercial reality, as required by PPL Montana?

            2      A.    You and I may differ on what PPL meant by

            3  commercial reality, but there are definitely boats that

            4  you should use in making a determination of

            5  navigability.

            6      Q.    What's your opinion of what PPL Montana means

            7  when they say there must be a commercial reality?

            8      A.    I think it said that the flow shouldn't be so

            9  brief that it could not be a commercial reality.

           10      Q.    So commercial -- it would require commercial

           11  reality for the amount of -- the length that flow is

           12  floatable, but they don't mean it for any other part of

           13  the analysis?

           14      A.    That's the part where I read that.

           15      Q.    Okay.  Slide 104.  This is "Susceptibility By

           16  Rating Curve," and you compare year-round -- different

           17  craft that you could use year-round on various parts of

           18  the river versus during the seasonal high flow.

           19            I notice that you have loaded small boats and

           20  loaded flatboats only in the seasonal high flows; is

           21  that correct?

           22      A.    Yes, that is what it says there, yes.

           23      Q.    So is it your position that loaded small

           24  boats and loaded flatboats can only float during the

           25  seasonal high flow?
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            1      A.    Loaded small boats I think could fit,

            2  depending on the load.  Yes, thank you for that.  Good

            3  for me to clarify here.  So a small boat with a full

            4  load, like if I take the Edith loaded with a thousand

            5  pounds, 1,500 pounds, is not going to -- is going to

            6  have some trouble at the lowest part of the year.

            7  During the seasonal high flow, no problem.  Loading it

            8  less, a boat a little more maneuverable or perhaps a

            9  little more durable than the Edith, would get down the

           10  river year-round.

           11      Q.    Also, when you were testifying regarding this

           12  slide, you testified that Dr. Newell never saw the

           13  river.

           14            Do you remember Dr. Newell testifying that he

           15  took a helicopter tour of the river and a ground tour

           16  at various places?

           17      A.    I do recall that.  And my recollection was

           18  that his tour went up to the Lake Roosevelt and then

           19  they turned around.  So the part of the river that --

           20  most of the river that he saw was either in the

           21  reservoir, which is not particularly relevant to its

           22  ordinary and natural condition, or he was on the Lower

           23  Salt at Segment 5 when the river was turned off, and

           24  then, of course, Segment 6 is -- most of Segment 6 is

           25  dry.
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            1            So probably the closest thing he got to the

            2  ordinary and natural condition was Segment 6 if the

            3  Verde were flowing at that time.

            4      Q.    Okay.  Slide 108, please.  Here you talk

            5  about qualified boating experts.  What do you mean when

            6  you say qualified boating expert?

            7      A.    Well, in the simplest way, someone who said,

            8  yes, I am an expert in boating.

            9      Q.    Because there's no qualification or

           10  certification process in ANSAC, is there?

           11      A.    No.

           12      Q.    Is it your opinion that the Commission should

           13  disregard the testimony of nonqualified boating experts

           14  regarding boats and boating?

           15      A.    Yes.

           16      Q.    Shouldn't that same standard apply with

           17  regard to history?

           18      A.    Yes.

           19      Q.    And archaeology?

           20      A.    Yes.

           21      Q.    Economics?

           22      A.    Yes.

           23      Q.    Native American studies?

           24      A.    Yes.

           25      Q.    Law?
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            1      A.    Yeah.

            2      Q.    Slide 109, please.  On this slide you say

            3  "Every 'braid' identified by Mr. Burtell &

            4  Dr. Mussetter has been boated.  Routinely.  Without

            5  difficulty."

            6            So, first of all, which braids were

            7  identified by Mr. Burtell and Dr. Mussetter?

            8      A.    Mr. Burtell had in his report, and I believe

            9  he went through this in his testimony, where he -- I

           10  think he had a table in his report, actually, where he

           11  listed multiple channel portions of the Upper Salt,

           12  Segments 2 and 3, and that's primarily what I was

           13  referring to.

           14            Dr. Mussetter spoke about the split channels

           15  or braids, if you will, that are down near the

           16  confluence of Tonto Creek when we talked about

           17  historical photos.

           18      Q.    Some of those braids don't even exist

           19  anymore, right?

           20      A.    The ones underneath the reservoir.

           21      Q.    So those haven't been boated by anybody

           22  routinely, without difficulty, right?

           23      A.    Well, yeah, the routinely word probably does

           24  not apply to that specific location.  We do know that

           25  the accounts of people who boated through there didn't
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            1  report any difficulties.

            2      Q.    And you're not saying that you know how

            3  everybody who ever went on a boat on any of those

            4  braids didn't have difficulty; that's not what your

            5  testimony is, right?

            6      A.    No.  I talked to a lot of boaters --

            7      Q.    Sure.

            8      A.    -- with a lot of boating descriptions and

            9  never heard of anybody.

           10      Q.    Slide 116, please.  This is "Is Segment 5 in

           11  its Ordinary & Natural Condition Today?"

           12            And then you go through some indicators that

           13  a dam might cause to -- downstream on a river; is that

           14  accurate?  That was awkward, but generally what you're

           15  trying to say?

           16      A.    On this slide I think I'm trying to summarize

           17  what different folks said about Segment 5, in answer to

           18  the question of is Segment 5 in its natural condition.

           19      Q.    Okay.  Part of the reason you say you know

           20  some of these things haven't happened in Segment 5 is

           21  because of your experience boating in Segment 5; is

           22  that accurate?

           23      A.    Part of that, yes.

           24      Q.    The entirety of your boating experience on

           25  the Salt River has been in modern conditions, though,
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            1  right?

            2      A.    Yes.

            3      Q.    So you're not saying your boating experience

            4  gives you an idea of what it was like predam, right?

            5      A.    I am saying that.

            6      Q.    Could you explain that for me?

            7      A.    Yeah.  So I -- in doing those boating trips

            8  and other trips not with boats out to that reach, other

            9  work in that segment, looking at the river, I'm making

           10  observations as a geomorphologist about the condition

           11  of that reach.

           12            I've worked on well over 300 streams in

           13  Arizona, doing detailed geomorphic analyses.  I'm

           14  pretty good at picking out disturbed environments,

           15  things that have changed, particularly as it relates to

           16  modern history and streams.

           17            I don't see those indicators in the times

           18  that I've been out there.  I'm thinking about the river

           19  as I'm going down it, looking for indications of is

           20  that a sign that something might have changed.  And I'm

           21  not seeing those things.

           22      Q.    Okay.  Moving to Slide 119.  I'm sorry, 118.

           23  This slide shows postdam median daily flows as --

           24  that's the gray line, right?

           25      A.    I have a blue line and kind of an orange
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            1  line.

            2      Q.    But the horizontal lines across the graph.

            3      A.    Oh, yeah, yeah, yeah.  Right.  Sorry.

            4      Q.    No problem.

            5            The gray line at 700 cfs, that's median daily

            6  flows postdam?

            7      A.    Yes, it is.

            8      Q.    And the blue line is median daily flow

            9  predam; is that right?

           10      A.    Yes.

           11      Q.    Doesn't that mean the dam has actually made

           12  the river more boatable, because there's more

           13  consistent discharge, such that the median daily flow

           14  is 300 cfs higher?

           15      A.    I have boated the river at 400 and I've

           16  boated it at 700.  It's not significantly more

           17  boatable.

           18      Q.    There's a lot more days above the median for

           19  predam, right?

           20      A.    There are more dams, and if, by more

           21  boatable, you mean there are more days when you can do

           22  it, that's not really what I understand the -- what the

           23  Court was thinking about.  I was thinking the Court was

           24  saying the conditions of the river were more boatable,

           25  so there were less obstacles, something like that.
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            1      Q.    Okay.

            2      A.    But I will fully grant you that there are

            3  more days, on average, in the modern conditions.

            4      Q.    Slide 123.

            5      A.    I guess I should finish that sentence.

            6      Q.    Oh, sorry.

            7      A.    More days that --

            8      Q.    I didn't mean to cut you off.

            9      A.    More days that are boated.

           10            You didn't cut me off.  I just trailed off.

           11  More days that are boatable.  I think we have the same

           12  number of days today as we did in the past.

           13      Q.    Okay.  Slide 123.  This is your historical

           14  photo comparison to more modern photo, right?

           15      A.    I mean, this is not a great photo comparison,

           16  but it's intended to be in the same reach.

           17      Q.    Well, and that's what I was going to ask you,

           18  because you can't see Red Mountain in the background.

           19      A.    No.  Yeah, I tried to describe that

           20  yesterday.  It's not a full match.

           21      Q.    It does look like there's more vegetation on

           22  the left bank, wouldn't you agree?

           23      A.    Yes, except for that you're not looking at --

           24  well, I guess you are.  The left -- in the old

           25  photograph the left bank is in the foreground.
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            1      Q.    Right.

            2      A.    And you're looking at a bar adjacent to the

            3  water surface.  So you're not actually seeing the left

            4  bank as most people would define the bank.  It's kind

            5  of absent there.  You're looking more strongly at the

            6  right bank.

            7      Q.    I mean, in the modern photo the banks of the

            8  river are covered in brush.  That's not the case in the

            9  historical photo, right?

           10      A.    I would say the right bank in the background

           11  is equally as well-vegetated as in the modern

           12  photograph.  The species have changed a little bit.

           13  There's more tamarisk that have come in since 1910.

           14  The invasion of tamarisk was about in the '30s in this

           15  area.  So we're seeing a little more traditional

           16  riparian vegetation in the old photograph.  Overall

           17  cover is about the same.  So I don't think you can get

           18  too rigorous about this comparison without a lot more

           19  documentation.

           20      Q.    Okay.  Slide 124, please.  This slide refers

           21  to indicators that you would expect to see on Segment 5

           22  if there had been significant postdam degradation; is

           23  that accurate?

           24      A.    Yes.

           25      Q.    Do you agree that with the passage of time
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            1  since the dam was constructed, could affect the extent

            2  to which such indicators might be visible?

            3      A.    Yes.

            4      Q.    Because over time perched channels and

            5  hanging tributaries would tend to cut down to the main

            6  stem, for example?

            7      A.    Probably with hanging tributaries, less so

            8  with perched channels.

            9      Q.    And exposed roots would only be present so

           10  long as that particular plant was alive, right?

           11      A.    Yeah, but you would expect that -- well, no,

           12  actually, you would still see exposed roots after the

           13  tree died.  That's certainly a possibility.  But if the

           14  dam were the cause of degradation, I think you would

           15  see that progressing through time.  It would not be

           16  something that occurred, in the case of Stewart

           17  Mountain Dam, in the 1930s and was only expressed in

           18  the 1940s.  It would be something that would continue

           19  to progress with time, probably acidotically less with

           20  time.

           21      Q.    Do you know how long it's been since Stewart

           22  Mountain Dam was completed?

           23      A.    I don't recall the exact date.  I believe it

           24  was 1934, maybe.  So what's that?  70, 80 years.

           25      Q.    Do you agree that in Segment 5, below Stewart
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            1  Mountain Dam, the slope of the ground falls as you walk

            2  towards the bank of the river?

            3      A.    In Segment 5 the slope falls as you walk

            4  towards the river.

            5      Q.    Right, from the banks or from above the

            6  banks.

            7      A.    Well, if it didn't, the water would be

            8  somewhere else.  But, yeah, generally, the river part

            9  is deeper than the floodplain.

           10      Q.    Okay.  Slide 126.  This is another one of

           11  those comparisons, and is this one more in the same

           12  spot than the last one?

           13      A.    Well, at least in this one you're looking at

           14  the same features.  I didn't get the aspect right.  I

           15  left the print out.  I was going to take it with me so

           16  I could match it, and I left it at home.  So I took my

           17  best guess as to what it was.

           18      Q.    You don't think that there's a lot more

           19  vegetation in the modern photo than the old one?

           20      A.    A lot more?

           21      Q.    Just more is fine.

           22      A.    Well, you're seeing a mid channel or a mid --

           23  well, you're seeing the bar there, so I think you're

           24  looking at a lower flow rate, so there's more exposed

           25  on the edge.  I would say on river left, the river left
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            1  is a little less vegetated than river right is in the

            2  current condition.  I'd grant you that.  But is there a

            3  drastic difference there?  Nah.

            4      Q.    Do you think that this -- the historic photo

            5  looks a little bit sandier?

            6      A.    Yes.  It looks that way, yes.

            7      Q.    Okay.  Slide 132.

            8      A.    But, again, you've inundated where the sandy

            9  area is.  And if you paddle around the river, you --

           10  just around the bend, I meant to say, you do see some

           11  other sand bars along the river that are similar to

           12  that.

           13            I'm sorry.  The next slide was?

           14      Q.    132.  Are you there?

           15      A.    I am.

           16      Q.    Do you recall yesterday testifying that your

           17  opinions about whether Courts place any weight on

           18  government land surveys in determining navigability

           19  were based on your prior discussions with other

           20  Attorney Generals?

           21      A.    Not mine, but discussions that had been

           22  related to me, yeah.

           23      Q.    Which other Attorney Generals was that?

           24      A.    It was a northern Rocky Mountain state and

           25  then the State of Alaska.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 23      05/19/2016
                                                                      5097


            1      Q.    You can't give me specifics on the Rocky

            2  Mountain state?

            3      A.    No.

            4      Q.    When did you talk to them about this issue?

            5      A.    I've talked to the Alaska AG's over the

            6  course of the last six years or so, and the other

            7  discussions that were related to me occurred at

            8  different times.

            9            And what -- you asked me a question at the

           10  start of this that said that weren't given any weight;

           11  and if I said that, I didn't mean to say that at all.

           12  I would say that they're not definitive.

           13      Q.    Okay.  They're still probative to some

           14  extent?

           15      A.    Yes.

           16      Q.    Did they cite to you any specific Court

           17  decisions?

           18      A.    No.

           19      Q.    You would agree, wouldn't you, that States

           20  generally are in favor of navigability with regard to

           21  streambed title issues?

           22      A.    I wouldn't say this one is.  It seems like

           23  there's been 20 years of trying to give it away.

           24            In general, States are arguing.  I would say

           25  that's a general truth.
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            1      Q.    And as an expert testifying before this

            2  Commission, does it concern you that your sources for

            3  this particular testimony, other Attorney Generals,

            4  might be biased?

            5      A.    I hadn't considered that.  I find Attorney

            6  Generals to be extremely unbiased.

            7      Q.    Do you also recall --

            8                 CHAIRMAN NOBLE:  He loves you, Eddie.

            9                 MR. SLADE:  Who doesn't.

           10  BY MR. HEILMAN:

           11      Q.    Do you recall testifying yesterday about

           12  discussions --

           13      A.    Just for the record, I'm saying that

           14  tongue-in-cheek, okay.

           15      Q.    Of course.  Sure.

           16                 MR. MCGINNIS:  Everybody knows that's

           17  not true.

           18                 CHAIRMAN NOBLE:  A lump clear out here.

           19                 MR. SLADE:  Jon.

           20                 THE WITNESS:  Eddie is the exception.

           21  BY MR. HEILMAN:

           22      Q.    Do you recall also yesterday testifying about

           23  discussions you had with a surveyor named Jerry, who

           24  said that the only basis historical surveyors used to

           25  determine navigability was to look at a river and see
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            1  if it had any boats in it?

            2      A.    I do recall talking about my discussions with

            3  Jerry Knight.  I don't think that he said that it was

            4  the only basis.

            5      Q.    Jerry Knight, is that spelled like --

            6      A.    Like Bobby Knight.

            7      Q.    Okay.  And who does he work for?

            8      A.    He's retired now.

            9      Q.    And when did you talk to him?

           10      A.    I've talked to him many times in many places.

           11  Most recently, well, he lives in Palau now, so we

           12  exchange e-mails.

           13      Q.    Where did he work before he retired?

           14      A.    I believe he was a -- well, he had a career

           15  with the BLM as a surveyor, and then he worked as a

           16  consultant for a number of years after retiring, and he

           17  did mostly boundary survey and navigability work.

           18      Q.    This morning you were asked some questions

           19  regarding the Mosquito Fork criterion boat used by

           20  Dr. Mussetter.  Do you recall that?

           21      A.    Yes.

           22      Q.    Do you know whether poling boats were ever

           23  used in the Southwest?

           24      A.    I don't.  I knew that they would be capable

           25  of being used, and they were a boat that's available,
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            1  and there were certainly boats that were very similar

            2  in design to those that were used in various places.

            3      Q.    Do you know when Alaska became a state?

            4      A.    January 1, 1959, I think, maybe '58.

            5      Q.    And then regarding your testimony late

            6  yesterday afternoon or morning, the more recent Indian

            7  boating accounts that you testified about, who found

            8  those new accounts?  Was that you?

            9      A.    That was information collected by the Land

           10  Department and the Arizona Attorney General's Office.

           11      Q.    Do you have a copy of Exhibit State Land

           12  Department 396?  That's your rebuttal narrative.

           13      A.    It's the narrative?

           14      Q.    I can give you a copy.

           15      A.    Yeah, sure.

           16            Is it the hydrology?

           17      Q.    Not the rating curves one.

           18      A.    The rating curves.  Not the rating curves.

           19      Q.    Not the rating curves one.

           20      A.    I do have a copy.

           21      Q.    Oh, you've got it?

           22                 MR. HEILMAN:  Do you guys need a copy?

           23                 CHAIRMAN NOBLE:  Of course.  If you made

           24  copies, we really appreciate having them.

           25                 MR. HEILMAN:  Sure.
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            1                 CHAIRMAN NOBLE:  Makes us feel wanted,

            2  loved.  Not quite as appreciated as Eddie is, but...

            3  BY MR. HEILMAN:

            4      Q.    Could you turn to Page 2 of that?  And I'm

            5  looking at the second paragraph, the third sentence,

            6  starting with "Opponents also fail."

            7            Do you see that?

            8      A.    Yes.

            9      Q.    Could you read that sentence for me?

           10      A.    "Opponents also fail to properly acknowledge

           11  that the single value of median daily flow data they

           12  now seem to prefer fails to capture the ordinary

           13  seasonal fluctuations of flow in the river.  (See

           14  Figure 1 for example of the variance between ordinary

           15  seasonal flow variations [sic] and the median daily

           16  discharge)."

           17      Q.    Is it your position that using median daily

           18  flow as an index of typical flows is appropriate for

           19  Segments 1 through 4, but median annual flow is more

           20  appropriate in Segments 5 and 6?

           21                 CHAIRMAN NOBLE:  You're killing her.

           22                 MR. HEILMAN:  I'm sorry.

           23                 CHAIRMAN NOBLE:  It's almost 4:30.

           24  Anything you say will be taken down.

           25                 THE WITNESS:  You're going to have to
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            1  repeat that question.

            2  BY MR. HEILMAN:

            3      Q.    I'm going to move on.

            4                 MR. SPARKS:  That's a good line, man.

            5                 CHAIRMAN NOBLE:  No, you don't.  Mark.

            6  You don't move on.  You go back and repeat the

            7  question.

            8                 MR. HEILMAN:  Well, I've kind of already

            9  asked him about it earlier today.

           10                 CHAIRMAN NOBLE:  Don't let the

           11  Commission get in your way.

           12                 MR. HEILMAN:  I'm not.

           13                 MR. SLADE:  You might let Jody get in

           14  your way, though.

           15  BY MR. HEILMAN:

           16      Q.    In the second full paragraph, in the second

           17  sentence, it's got an underlined portion.  "Again, the

           18  numbers presented in the ASLD reports are those

           19  published by the United States Geological Survey or in

           20  other peer-reviewed journals."

           21            Is it your opinion that the median daily

           22  flows and other flow values computed by Dr. Mussetter

           23  are incorrect?

           24      A.    No.  In fact, I think that he did the

           25  computations correctly.  In fact, I adopted his
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            1  methodology of using the entire record.

            2            The one thing that I would -- where we would

            3  differ in terms of what my recommended numbers are

            4  would be to add in the depletions.

            5            And having said that, I actually didn't check

            6  his numbers against mine, so I would assume we pressed

            7  the same button on the software.

            8      Q.    Page 4, Footnote 4, you write that

            9  Dr. Mussetter was critical of using the USGS flow data

           10  summaries published in 1998 because there are now

           11  nearly 20 additional years of record that could be

           12  considered.  The inclusion of the post-1996 data biases

           13  the result by adding too many below-average flow years.

           14            Is it correct to say that your position is

           15  that you believe that using a complete record to

           16  compute flow statistics biases the result, compared to

           17  only a partial record?

           18      A.    I noticed that the use of the modern day data

           19  in this period of drought that we have brought the

           20  numbers down, and that that's probably what some of my

           21  opinion there is, is that it's a lower number.  And I

           22  do believe that it biases it in the low direction.

           23  However, I'm adopting it, so it's kind of a moot point,

           24  but...

           25      Q.    But the flip side of the coin would be that
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            1  your shorter period with its wetter averages also

            2  biases it in the other direction, right?

            3      A.    Depending on what you happen to think about

            4  climate change and what that's doing to flow rates and

            5  whatnot and how that represents the ordinary and

            6  natural condition of the river prior to statehood.

            7

            8             EXAMINATION BY COMMISSIONER ALLEN

            9                 COMMISSIONER ALLEN:  Question.  The

           10  question is, what is the basis for computing the

           11  average annual flow?

           12                 THE WITNESS:  As I, you know,

           13  recommended or just by comparing whether it's biased or

           14  not biased?

           15                 COMMISSIONER ALLEN:  No, what,

           16  statistically, is the flow based on at this point in

           17  time versus 20 years ago?

           18                 THE WITNESS:  It's the same USGS

           19  streamflow records.

           20                 COMMISSIONER ALLEN:  And what does it

           21  show?

           22                 THE WITNESS:  It shows a declining mean

           23  annual flow.

           24                 COMMISSIONER ALLEN:  Right.  So the

           25  statistics are only based on the past 30 years.
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            1                 THE WITNESS:  Right.

            2                 COMMISSIONER ALLEN:  Unless you take the

            3  full record.

            4                 THE WITNESS:  Correct.

            5                 COMMISSIONER ALLEN:  Okay.

            6                 Does that question make any sense?

            7                 THE WITNESS:  It did to me.

            8

            9           REBUTTAL CROSS-EXAMINATION (CONTINUED)

           10  BY MR. HEILMAN:

           11      Q.    Turning to Page 8 of this, which is Table 2,

           12  the third note there under the table states that

           13  Segment 5 values are likely to be underestimated, i.e.,

           14  they should be higher, because the USGS gages miss

           15  significant contributing drain area (approximately

           16  1,230 square miles) between the Roosevelt and Tonto

           17  gages and upstream end of Segment 5.  The missed area

           18  includes several perennial streams and numerous

           19  springs.

           20            Did I read that correctly?

           21      A.    Yes, you did.

           22      Q.    What are the perennial streams that you're

           23  aware of in that area?

           24      A.    Downstream of the gages?  Let's see.  Pinto

           25  Creek is one.  Rye Creek may be coming in there.
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            1  There's river on the Tonto side.  There's one that

            2  comes in river left downstream of Gun Creek.

            3            Then you get down below the Roosevelt Dam and

            4  there is, let's see, Fish Creek, Reevis, Boulder.  I

            5  know I'm forgetting something along the lines there.

            6            And then on the Verde side there are a couple

            7  of them in there, I think Sycamore, one of the

            8  Sycamores.  There might actually be two Sycamores that

            9  come in.  I would have to look at a map.  There's a few

           10  of them.

           11      Q.    Okay.  Are there any named springs that

           12  you're aware of in that area?

           13      A.    There's a number of springs that are

           14  certainly up canyons and whatnot.  I'm not going to be

           15  familiar enough to be able to recite them.

           16      Q.    Okay.

           17      A.    I'm just saying geologically, by position,

           18  it's very likely that you would see springs along the

           19  reach.

           20      Q.    Okay.  Do you have a copy of 397, which is

           21  your rating curve rebuttal?

           22      A.    Yes.

           23                 CHAIRMAN NOBLE:  How many more days do

           24  you think you have?

           25                 MR. HEILMAN:  I'm coming close to
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            1  finishing.

            2  BY MR. HEILMAN:

            3      Q.    This is Exhibit 397, which is your narrative

            4  rebuttal to the flow rating criticism that you

            5  received; is that right?

            6      A.    It's a rebuttal of all I felt relevant to

            7  reply to, whether it was criticism or other.

            8      Q.    But, specifically, this one talks about

            9  rating curves?

           10      A.    Yes.

           11      Q.    Page 1, bullet point three, could you read

           12  that for me?

           13      A.    The one begins "That's it?"

           14      Q.    Yeah.

           15      A.    "That's it?  The opposing experts seem to

           16  want to limit the discussion about the Salt River's

           17  susceptibility to navigation to just the rating curve

           18  depth estimates, in some cases to a single rating curve

           19  purported to accurately depict conditions for an entire

           20  river segment.  By limiting the susceptibility

           21  investigation in this way, they ignore all of the other

           22  sources of information that can be used to estimate

           23  typical flow depths and river conditions, and that

           24  could be used to verify the relevance of the rating

           25  curve estimate(s)."
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            1      Q.    Didn't Dr. Mussetter repeatedly emphasize

            2  that he didn't think the analysis was meaningful

            3  because of the use of 5-foot contour maps to evaluate

            4  depths that are 1 to 2 feet?

            5      A.    He did say that.

            6      Q.    And Dr. Mussetter never advocated that rating

            7  curves should establish depths, right?  He was simply

            8  checking your work.

            9      A.    He added 4 new ones.

           10      Q.    Specifically in response to your analysis,

           11  though, right?

           12      A.    As to his motivations, I don't know.  I

           13  noticed that he created new curves.  So if that's the

           14  characterization, that he doesn't believe that the

           15  rating curves are appropriate, okay.

           16      Q.    Page 10, please.  That's your Table 4, right?

           17      A.    Yes, it is.

           18      Q.    And you have some median daily discharge

           19  estimates for this, right?

           20      A.    Yes.

           21      Q.    For the Logan account --

           22      A.    Yes.

           23      Q.    -- we don't even know what year that is,

           24  right?

           25      A.    That's correct.
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            1      Q.    And we don't have flow records for before

            2  1873, right?

            3      A.    We don't have flow records for even past

            4  that.

            5      Q.    And Logan said he waited to take his boat

            6  down the river until there was rains in the spring

            7  caused the snow to melt, and you think that the median

            8  daily discharge was 400 cfs?

            9      A.    Well, I'm saying it was greater than 400 cfs.

           10      Q.    How did you come up with that number?

           11      A.    Just looking at the curves and thinking about

           12  spring floods.  I'm not trying to say it was as low as

           13  400 cfs, but there needed to be some kind of a bump up

           14  from normal in order to qualify it as the spring flood,

           15  as he called it, or spring runoff, as I would call it.

           16      Q.    Is that for all six segments?  Because you

           17  claim that he went on all six segments, right?

           18      A.    Well, that's what he -- that's what

           19  Mr. Hayden described, and then I'm simply reporting

           20  what was described there.  And, again, that was one of

           21  the other reasons I just put down a greater than.  So

           22  what I guess I'm trying to depict there is, it was not

           23  a low flow trip.

           24      Q.    What about these other 1873 trips or 1800

           25  trips where we didn't have flow data and you didn't use
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            1  greater than signs?

            2      A.    Yeah, in those cases I'm taking the time

            3  period and I'm looking at the median daily discharge in

            4  the six graphs I put out for each of the six segments,

            5  and I'm looking at the by day, median daily by day, and

            6  saying over that time period, what's the range of

            7  flows.  So that's a typical.

            8      Q.    Note 1 says you omitted accounts where no

            9  month and year was available?

           10      A.    Yeah, with the exception of the Logan one and

           11  maybe another one.

           12      Q.    Did you adjust any of these dates in the

           13  chart using Dr. Littlefield's testimony that many of

           14  the months you originally listed were incorrect?

           15      A.    Yeah, I don't recall that he had many of

           16  them.  I know he pointed it out for the 5 tons of

           17  wheat, and there may have been one other one, and then

           18  let's see.  Yeah, I've got 5 tons of wheat listed as

           19  April, so that's an adjustment based on what

           20  Dr. Littlefield said.  And I think he may have -- I

           21  forget the other one, but I thought -- I thought I did,

           22  yeah.

           23                 MR. HEILMAN:  Actually, Mr. Chairman, I

           24  have a few more questions, but if I take a little

           25  break, I can cut more down and then just come back and
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            1  maybe have a few left.  Would that be okay with you?

            2                 CHAIRMAN NOBLE:  You'll be surprised

            3  what I can do with a little break.  We'll take

            4  10 minutes.

            5                 (A recess was taken from 3:25 p.m. to

            6  3:34 p.m.)

            7                 CHAIRMAN NOBLE:  Well, then let's

            8  proceed.

            9  BY MR. HEILMAN:

           10      Q.    I just have a few more questions, and I'm

           11  almost done.  I'm going to hand out what is C054, State

           12  Land Department 392.

           13            You talked about this a little earlier today.

           14  This is the Carl Hayden book on Charles Hayden.  It has

           15  the Logan account.

           16            But could you turn to Slide 12 of your

           17  PowerPoint?  And you have this titled "New Information

           18  from Charles Trumbull Hayden Pioneer by Carl T. Hayden

           19  (Page 42)."  And on the bottom there you have "Hayden

           20  decided to forego log-floating because:"  The second

           21  bullet point, "Log floats best at high water."

           22            Is that right?

           23      A.    Yes.

           24      Q.    So if you turn to Page 42 of this exhibit,

           25  starting on the first page, going onto the second page,
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            1  the paragraph says "As a result of this trip,

            2  Mr. Hayden decided that logs would lodge in the canyons

            3  and could only be floated when the river was in flood,

            4  but that at such times it would not be possible to hold

            5  them by a boom in the river."

            6      A.    Yes.

            7      Q.    So it wasn't just that he decided that log

            8  floats best at high water.  He determined that the logs

            9  could only float in floods, right?

           10      A.    Yes.  That was his determination, yes.

           11

           12             EXAMINATION BY COMMISSIONER ALLEN

           13                 COMMISSIONER ALLEN:  Question.  How do

           14  you define floods, again?

           15                 THE WITNESS:  What I took this to mean

           16  would be the spring runoff.

           17                 COMMISSIONER ALLEN:  Okay.

           18

           19           REBUTTAL CROSS-EXAMINATION (CONTINUED)

           20  BY MR. HEILMAN:

           21      Q.    Okay.  Moving to Slide 31, please.

           22      A.    And the reason for that is because of

           23  Mr. Logan's trip at that same descriptor.

           24            Number 3, you said?

           25      Q.    31.
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            1      A.    Slide 31.

            2      Q.    Sorry.  Yeah.

            3      A.    Okay.

            4      Q.    So you have beaver pelts.  The value you put

            5  for 192 to 479, that's taking the figure you got from

            6  the newspaper and using Consumer Price Index --

            7      A.    Yes.

            8      Q.    -- to modernize it?

            9      A.    Yes.

           10      Q.    And was it your testimony that they could get

           11  $250,000?

           12      A.    My testimony -- I think we went through that

           13  this morning with Mr. Murphy or this afternoon,

           14  whenever it was.  That's just simply the math of it.

           15      Q.    Well, the permit was for 250 pelts; is that

           16  right?

           17      A.    Okay, so I'm just kind of order of magnitude

           18  checking things right here, and that's how it maths

           19  out.

           20            Do I believe that the Day brothers got

           21  $250,000 every year in 2015 dollars?  I don't know.

           22  Probably not.  That seems like a very high number.

           23      Q.    Well, I just got confused, because I took the

           24  high end number, 479, times 250.  That gets you around

           25  $115,000.  I was just curious where the $250,000 came


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 23      05/19/2016
                                                                      5114


            1  from?

            2      A.    Well, let me go back to my numbers here just

            3  a sec.

            4            So if we had 250 pelts, would be -- at the

            5  high end, times $20 a pelt, would be -- let me just

            6  double-check my math there.

            7            125.  You're right.  I just did the math in

            8  my head and did it incorrectly, so...

            9      Q.    Okay.  Thanks.

           10            Was it -- has it ever been your previous

           11  testimony before this Commission, whether it be on the

           12  Verde or the Gila or even the Salt, that the ordinary

           13  flow was between 10 percent and 90 percent, instead of

           14  10 percent and the 2-year flood event?

           15      A.    Yes.

           16      Q.    So when did you decide that the high end was

           17  the 2-year flood event?

           18      A.    Just you think more about these things as you

           19  go along, and I was thinking about what's ordinary, and

           20  it occurred to me that ordinary, ordinary high water

           21  mark, I was thinking about bankfull, what's the

           22  definition of a flood, because instead of focusing on

           23  the flow duration, after I think about, well, what's

           24  nonflood, you know, part of the Winkleman decision were

           25  nonflood/nondrought, so I started thinking about what's
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            1  the lower limit of flood.

            2      Q.    Did any of the boating accounts get added

            3  because you decided to switch from a 90 percent limit

            4  to the 2-year flood event, like the Logan account?

            5      A.    I don't -- from the little we know about

            6  Logan and the lot I know about the river, I doubt that

            7  he was in flood flood.  I think he --

            8      Q.    But he could have been in the 10 percent,

            9  high 10 percent, couldn't he?

           10      A.    He could have been.

           11      Q.    And you testified that on rebuttal you used

           12  the full range of record that Dr. Mussetter did, right?

           13      A.    Yes.

           14      Q.    How many years of data were included in that

           15  extended record?

           16      A.    It depends on the gage.

           17      Q.    Well, how many years overall out of all the

           18  gages?

           19      A.    I have a slide that shows that somewhere.  I

           20  think the longest record is from the Salt River near

           21  Roosevelt, which I think is 1913 to 2015.

           22      Q.    So that's over a hundred years of data,

           23  right?

           24      A.    Yeah, it is.

           25      Q.    Okay.
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            1                 MR. HEILMAN:  That's all I have.  Thank

            2  you very much for your testimony, Mr. Fuller.

            3                 THE WITNESS:  You're welcome.

            4                 CHAIRMAN NOBLE:  Somebody put a couple

            5  of donuts up there, would you?

            6                 MR. HOOD:  I'm not going to be up here

            7  that long.

            8                 (A brief recess was taken.)

            9                 CHAIRMAN NOBLE:  Mr. Hood, is Mr. Fuller

           10  ready?

           11                 THE WITNESS:  He is.

           12                 CHAIRMAN NOBLE:  Then we're ready to

           13  proceed.

           14                 MR. HOOD:  Thank you, Mr. Chairman,

           15  Commission.  Thank you for all of your patience with

           16  all of us.  Sean Hood on behalf of Freeport Minerals.

           17

           18                REBUTTAL CROSS-EXAMINATION

           19  BY MR. HOOD:

           20      Q.    Mr. Fuller, good to see you again.

           21      A.    Likewise.

           22      Q.    I'm going to be as fast as possible.  We're

           23  all looking at the clock and trying to get out of here,

           24  and hopefully tomorrow we can all do different things.

           25      A.    I'll do my best as well.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 23      05/19/2016
                                                                      5117


            1      Q.    Sounds great, Mr. Fuller.  I appreciate that.

            2            I've handed out three documents to start.

            3  One is from your ASLD 398.  It's page four of that

            4  supplemental document, and this is where you had a

            5  correction to what was in your rebuttal slides.

            6            Do you recognize this as such?

            7      A.    Yes.

            8      Q.    Great.  And I think the correction that you

            9  made is you labeled the orange dashed line; is that

           10  right?

           11      A.    Yes.

           12      Q.    The other -- the second document that I

           13  handed out is Figure 6 from Mr. Burtell's report.  That

           14  is C021 in evidence.

           15            And do you recognize that figure?

           16      A.    Yes.

           17      Q.    It is from Figure 6 from Mr. Burtell's report

           18  that you captured the graph that's shown on your 398,

           19  page four; is that correct?

           20      A.    Yes.

           21      Q.    Great.  And you'll see that Mr. Burtell

           22  labeled his orange line average reconstructed flow, as

           23  opposed to long-term median.  Do you see that?

           24      A.    Yes.

           25      Q.    And so is what we see here on ASLD 398, page
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            1  four, where you have labeled this long-term median

            2  average -- or, sorry, long-term median annual, was that

            3  just you weren't clear on what Mr. Burtell had done,

            4  and now you see that it was an average, not a median?

            5      A.    No.

            6      Q.    Okay.  Can you explain why Mr. Burtell

            7  purports to have calculated the average and you

            8  identified that line as the median?

            9      A.    It happens to be in the same place.  If you

           10  count up the number of points and figure out what's --

           11  50 percent are above and 50 percent are below, that's

           12  where that median line plots out.

           13      Q.    So is this -- the orange dashed line that

           14  shows up on 398, page four, did you move it from where

           15  Mr. Burtell had it on Figure 6?

           16      A.    No.  It happens to be in about the same

           17  place.

           18      Q.    Okay.  About.  Do you know if the median was

           19  a little bit higher or a little bit lower?

           20      A.    I don't recall.

           21      Q.    Okay.  So, but it was close enough that you

           22  labeled it median?

           23      A.    Yes.  And I didn't compute it by -- I did it

           24  by eye, basically, in counting points.

           25      Q.    And if we look at Mr. Burtell's Figure 6,
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            1  again, this is part of his report, which is C021 in

            2  evidence, you'll see that the orange dashed line lines

            3  up at about 750,000 acre-feet per year?  Do you see

            4  that?

            5      A.    Yes.

            6      Q.    Okay.  And then the third document that I've

            7  given you to start here is -- it's a chart that

            8  Mr. Burtell prepared upon receiving your rebuttal

            9  materials.  And you'll see here that he's talking -- in

           10  the left column he has different periods of record.

           11  One relates to the long-term period relating to the

           12  tree ring data.

           13            Does that appear to be what is dealt with

           14  there, 1361 to 2005?

           15      A.    Yes.

           16      Q.    And that has the average annual flow in the

           17  Salt River at Roosevelt Dam at 755,900 acre-feet.  Do

           18  you see that?

           19      A.    I do.

           20      Q.    And that corresponds with where his average

           21  reconstructed flow line plots on his Figure 6; is that

           22  right?

           23      A.    Yes.

           24      Q.    Did you calculate the average annual flow

           25  associated with the period of record that Mr. Burtell
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            1  used at any of his three gages, which are the USGS gage

            2  at Roosevelt, the USGS gage near Roosevelt, and the

            3  USGS gage near Chrysotile?

            4      A.    I did not.

            5      Q.    And so what he has put here, that two of the

            6  three are actually wetter than the long-term average

            7  based on the tree ring data, you haven't done that

            8  calculation?

            9      A.    I have not.

           10      Q.    Okay.  So without having done that

           11  calculation, you would take Mr. Burtell's calculations

           12  at face value; that for the USGS gage at Roosevelt and

           13  the USGS gage near Roosevelt, it was actually wetter;

           14  and the USGS gage near Chrysotile was not quite as wet

           15  as the long-term average?

           16      A.    That's what his calculations indicate, yes.

           17      Q.    Okay.

           18                 MR. SLADE:  Is that getting submitted

           19  into the record?

           20                 MR. HOOD:  Thank you, Mr. Slade.  Yes.

           21  This is -- Mr. Slade, you'll recognize that chart as

           22  one that I circulated last night upon receiving it from

           23  Mr. Burtell.  This will be submitted into evidence.

           24                 Mr. Mehnert, I don't know if you've

           25  assigned it a number already or if we're going to have
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            1  to do that later.

            2                 DIRECTOR MEHNERT:  C057.

            3                 MR. HOOD:  Thank you, Mr. Mehnert.

            4                 So that the record is clear, the table

            5  dated May 2016 prepared by Plateau Resources, LLC

            6  titled "Comparison of Average Annual Flows in the Salt

            7  River at Roosevelt Dam for Different Periods of Record"

            8  is in the record now as C057.

            9                 And, Mr. Mehnert, we will follow up with

           10  correspondence, following the typical protocols in

           11  terms of copies and so forth.

           12                 (A brief recess was taken.)

           13  BY MR. HOOD:

           14      Q.    Mr. Fuller, what I hope you have in front of

           15  you are four additional pages.  One is a "Beyond Rating

           16  Curves" chart that we've seen numerous times over the

           17  last few days, which is ASLD 398.  Do you have that?

           18            Great.

           19            The second one is Table 7 from Mr. Burtell's

           20  Upper Salt River report, which is C021.

           21            No Table 7?

           22      A.    I have Table 5.  That's the only one I have.

           23            Okay.

           24      Q.    And then for comparison purposes, we may have

           25  a couple -- I may have a couple questions for you,
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            1  Mr. Fuller, about Table 10 from Mr. Burtell's Upper

            2  Gila report and Table 5 of his Verde report.  Do you

            3  have both of those?

            4      A.    I don't have Table 10.

            5      Q.    You don't have Table 10.  We will find you

            6  Table 10.

            7                 COMMISSIONER ALLEN:  And where is

            8  Table 7?

            9                 MR. HOOD:  I will find you Table 7.

           10                 Thank you, Mr. Gookin.

           11                 COMMISSIONER ALLEN:  Nobody else up here

           12  has it.

           13                 MR. HOOD:  No one else does?

           14                 COMMISSIONER ALLEN:  Unless it just

           15  didn't get passed down.

           16  BY MR. HOOD:

           17      Q.    Thank you.

           18            So, Mr. Fuller, first, what I want to do here

           19  to start is compare what you have included on ASLD 398,

           20  page seven, which is the "Beyond Rating Curves" chart,

           21  and I want to compare it to Mr. Burtell's

           22  "Reconstructed Undepleted Upper Salt River Depths,"

           23  which are included in Table 7 of C021.

           24            Does that make sense?

           25      A.    Yes.
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            1      Q.    And so I apologize if I missed it.  I do

            2  understand -- I think I understand that the depths that

            3  you include here on ASLD 398, which is Slide 102, for

            4  Segments 2, 3 and 4, those are based on Mr. Burtell's

            5  reconstruction; is that correct?

            6      A.    Yes, it is.

            7      Q.    Can you describe for me why the depths --

            8  none of the depths here in any column associated with

            9  Segment 2, Segment 3, or Segment 4 directly line up

           10  with the median depths that are depicted on Table 7

           11  from Mr. Burtell's report?  Can you describe why that

           12  is?

           13      A.    Because the discharges are slightly

           14  different.

           15      Q.    I thought you used Mr. Burtell's

           16  reconstructed discharge?

           17      A.    I used his depletion rates, but I used the

           18  full period of record to what I added those depletion

           19  rates to.

           20      Q.    So focusing on near Chrysotile, is that what

           21  you used for Segment 2?

           22      A.    Yes.

           23      Q.    Okay.  Which column would be the apples to

           24  apples column for the 50 percent Reconstructed Depth in

           25  Mr. Burtell's Table 7?
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            1      A.    That would be the Median Daily (Entire Year).

            2      Q.    Okay.  And so Mr. Burtell calculated less

            3  than 1.7, and you include here 1.6?

            4      A.    Uh-huh.  Yes.

            5      Q.    Okay.  So that would be the apples to apples

            6  comparison?

            7      A.    It works out pretty well.

            8      Q.    Yeah, pretty close.

            9            And that differential, as you say, would have

           10  to do with the period of record that the discharge is

           11  based on?

           12      A.    Yes.

           13      Q.    Yours was a longer period of record than

           14  Mr. Burtell's?

           15      A.    Yes.

           16      Q.    And where is it described the period of

           17  record that you used to come to that discharge?

           18      A.    In the written rating curve report that I

           19  submitted.

           20      Q.    Now, for -- which one of your rows here,

           21  3 and 4, correlate to the at Roosevelt gage?

           22      A.    Both.

           23      Q.    Both do.  And so here --

           24      A.    For the rating curve part.

           25      Q.    For the rating curve part.
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            1            And so here you calculate median daily depths

            2  of 2.5 feet for Segment 3 and 2.6 feet for Segment 4.

            3  That's what this says?

            4      A.    Yes.

            5      Q.    And if we were going to do apples to apples

            6  then, would that be the same as comparing to the

            7  50 percentile reconstructed depth for Mr. Burtell's at

            8  Roosevelt, which is a range of 1.6 to 2.3?

            9      A.    Yes.

           10      Q.    Okay.  Now, yours are not substantially

           11  higher, but a bit higher here relative to the more

           12  comparable near Chrysotile apples to apples.

           13      A.    A little bit higher, yeah.

           14      Q.    Okay.  And is that the same explanation, you

           15  would expect, is it has to do with the period of

           16  record, or are we talking about something else then?

           17      A.    Recall that I recommended using Mr. Burtell's

           18  higher of the two curves, because I found those to be

           19  more similar to the conditions I had observed in the

           20  field.  And, again, we're talking about a difference of

           21  .3, which, holding up my fingers here, is about as long

           22  as my little pinky finger.  So not a significant

           23  difference.

           24      Q.    If we look at -- and when you draw that

           25  comparison, when we're talking about flows and depths
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            1  in this range, we're actually talking about fairly

            2  small differences.  That would also apply when we look

            3  at the depths that were calculated by Mr. Burtell for

            4  the Upper Gila and for the Verde; is that right?  If we

            5  look up and down these charts, we're looking at depths

            6  in a range of 1.5 to 2.3, generally speaking; is that

            7  right?

            8      A.    So you're referring to Table 5 and Table 10,

            9  it looks like.

           10            Yeah, they're generally in the same ballpark.

           11      Q.    Which -- I want to focus you for a moment,

           12  Mr. Fuller, on Segment 3 of the Upper Salt.  And which

           13  segment of the Gila River do you find to be more

           14  navigable than Segment 3 of the Salt River?

           15            I'm not going to make you rank them all.  I'm

           16  just looking for one or two examples.

           17      A.    Make sure that I have the question that you

           18  asked me, is which segments of the Gila River do I find

           19  to be more navigable than the Salt River Segment 3;

           20  that's the question?

           21      Q.    Correct.

           22      A.    I'm trying to remember the segmentation on

           23  the Gila.  I think the lowest one was Segment 8 of the

           24  Gila.  Segment 7 I believe extended from Dome up to the

           25  Salt confluence.  That would probably be more
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            1  navigable, same range.  Those two, and I would put a

            2  question mark after 7.

            3      Q.    Same question for the Verde.  Which segments

            4  of the Verde would you say are more navigable than

            5  Segment 3 of the Salt?

            6      A.    Again, I'm trying to remember the -- I didn't

            7  prepare about the Verde here, and I'm trying to

            8  remember which segments are which.

            9            The segment that went through the Verde

           10  Valley I would say would be maybe slightly more

           11  navigable.  And I would say the segment that runs

           12  from -- I'm trying to remember the division there.  I

           13  think the split was at Fossil Creek or Childs.  The

           14  Childs down to -- what's the rock called?  Where it

           15  comes out of the canyon there below Bartlett.  That may

           16  have been Segment 4.  Does that sound right?  Yeah.

           17  That's actually pretty similar to Segment 3 of the

           18  Salt.  So not more.  About the same.

           19      Q.    Segment 2 -- you're still thinking.  I don't

           20  want to interject on your thought process.

           21      A.    Yeah.  You know, you're kind of hitting me

           22  cold with this one, so -- but, you know --

           23      Q.    I like asking you about other rivers.  We've

           24  done that a time or two, haven't we?

           25      A.    So, you know, I could phone a friend here or
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            1  something, but -- yeah, I guess that's my final answer

            2  for today, but maybe if I thought about it and came

            3  back, not tomorrow, I might have something different

            4  there.

            5      Q.    Yeah, anything after today we'll all do in

            6  writing, I think.

            7      A.    Or even not do.

            8      Q.    Or not do, yeah.  Fair enough.

            9            Now I want to move up to Segment 2 on the

           10  Salt.  I think you would agree, and you've testified

           11  about the nature of the rapids in Segment 2.  Segment 2

           12  of the Salt has more significant rapids, which are more

           13  of an issue for boating in a historic wooden craft,

           14  than any other segment of any river that you have

           15  opined is navigable, is that fair to say, within

           16  Arizona?

           17      A.    Yes, I would agree with that.

           18      Q.    In that regard, Quartzite Falls would be the

           19  most formidable rapid that is located in any segment of

           20  any river in Arizona that you have opined is navigable;

           21  is that fair to say?  In its ordinary and natural

           22  condition.  I want to go back to before the blast.

           23      A.    Well, it's going to be -- all of this is

           24  going to be a function of flow rate, and it's difficult

           25  to make an apples to apples comparison, but certainly
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            1  Quartzite Falls has conditions where it is a formidable

            2  challenge.

            3      Q.    Is there another rapid in any other segment

            4  of any river in Arizona that you have opined, in

            5  connection with the State Land Department and the

            6  Attorney General's Office, is navigable in Arizona that

            7  you think is more formidable or equally as formidable

            8  as Quartzite Falls?

            9      A.    Again, it's a function of flow rate.  At the

           10  same flow rate on Segment 2, let's say the discharge

           11  were the same all the way through there, Quartzite

           12  would probably be the most difficult in Segment 2.

           13      Q.    Are you familiar with any other rapid in

           14  Arizona, in a stream that you have opined is navigable,

           15  that has claimed as many lives as Quartzite Falls has?

           16      A.    I don't know the death totals on any rapids,

           17  so I can't say.

           18      Q.    You're aware that there have been deaths

           19  attributed to Quartzite Falls?

           20      A.    I know people have died at Quartzite Falls,

           21  yes.

           22      Q.    And you're not aware of that having happened

           23  at any other rapid on any segment of any other stream

           24  that you think is navigable in Arizona; is that fair?

           25      A.    I'm not aware of at least.
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            1      Q.    You're not aware of it.

            2      A.    Yeah.

            3      Q.    Okay.  I'm going to see if I can do this one

            4  without the documents.

            5            You talked about Mr. Burtell's cross sections

            6  being in a near-riffle setting, and I'm paraphrasing a

            7  little bit.

            8      A.    Yes, I do recall that.

            9      Q.    And, of course, you don't mean to say that

           10  Mr. Burtell's cross sections are right at the riffle?

           11      A.    No, I do not mean to say that.

           12      Q.    They're upstream of the riffle, typically?

           13      A.    Yes.

           14      Q.    And so when you were talking about his cross

           15  sections being more indicative of the limiting factor

           16  for navigation, it's actually going to be more limiting

           17  when you actually get to the riffle; it's going to tend

           18  to be less deep and perhaps rockier and so forth?

           19      A.    That's a correct assessment, yes.

           20      Q.    ASLD 385, Page 100, you have this

           21  conceptualized cross section that you talked about in a

           22  couple places.  Do you remember that?

           23      A.    Yes.

           24      Q.    And this is, in fact, a conceptualized cross

           25  section?  This doesn't exist anywhere on the Salt
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            1  River, does it?

            2      A.    It probably does exist.  Probably not those

            3  exact dimensions, but it is a conceptualized cross

            4  section.

            5      Q.    And do you think that that -- if we were to

            6  find the place on the Salt River that most resembles

            7  this conceptualized cross section, do you think it's

            8  going to be perfectly flat like that?

            9      A.    No.

           10      Q.    And so in that regard, this actual cross

           11  section almost certainly doesn't exist anywhere on the

           12  Salt, because you're going to have ridges up and down;

           13  isn't that true?  You're going to have some variations

           14  in depth here?

           15      A.    Yeah, but I can think of places that look

           16  similar to that.

           17      Q.    Figures 10A and 10B from Mr. Burtell's

           18  report.

           19            What's being passed out now are Figures 10A

           20  and 10B from Mr. Burtell's report, which, again, is

           21  C021 in evidence, and these are cross sections at

           22  riffles that were measured by Mr. Burtell; is that your

           23  understanding?

           24      A.    Yes.

           25      Q.    And would you agree with me, Mr. Fuller, that
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            1  these cross sections compared to your conceptualized

            2  cross section, which is on Page 100 of ASLD 385, is a

            3  good indicator about how there's actually more

            4  variability in a real, on-the-ground cross section as

            5  opposed to the conceptualized cross section?

            6      A.    Yes.

            7      Q.    You would agree, in that same regard,

            8  Mr. Fuller, that it's going to be more challenging to

            9  identify the thalweg or the maximum depth of the

           10  channel in one of Mr. Burtell's real-life riffle cross

           11  sections than it would be in the conceptualized cross

           12  section that you present on Page 100, where there's a

           13  big bathtub on one side?

           14      A.    If you're asking me to say if the river

           15  looked like the conceptualized cross section and if it

           16  looked like Mr. Burtell's surveyed section and I'm

           17  looking at it in cross section, would it be easier?

           18  Yeah.

           19            On the river I've paddled through both of

           20  Mr. Burtell's cross sections at lower flow rates than

           21  what he has here, well, one of the lower flow rates,

           22  and I didn't have any trouble identifying the deeper

           23  part.

           24      Q.    Well, when there's a cross section that

           25  exhibits more variability than the conceptualized one,
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            1  it is going to be more difficult, you would agree with

            2  that, to identify the thalweg?

            3      A.    Probably.  Not always, but probably.

            4      Q.    Do you still have a copy of the Hayden

            5  account that recounts the Logan?  I think it's been

            6  passed out three or four times today.  I've got one for

            7  you, if you need it, here.

            8      A.    I've got it.

            9      Q.    Now, based on this account, in your

           10  testimony, you've concluded that this Logan individual

           11  went through Segments 1, 2, 3 and on down and also

           12  through the White River, right?

           13      A.    Yes.

           14      Q.    Okay.  And it's not your opinion that the

           15  White River is navigable; is that true?

           16      A.    That's true.

           17      Q.    And it's not your opinion that Segment 1 is

           18  navigable?

           19      A.    That's true.

           20      Q.    And so whatever this spring flood was, it

           21  must have been enough water that it changed typical

           22  circumstances, such that he was able to get his boat

           23  down the river?

           24                 CHAIRMAN NOBLE:  Mr. Hood, I'm not sure

           25  I understood the questions before this.
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            1                 What was your question about the White

            2  River and about Segment 1?

            3                 MR. HOOD:  According to ASLD 392, which

            4  is the Hayden account --

            5                 CHAIRMAN NOBLE:  I guess what I didn't

            6  hear was I thought I heard you say that you're not

            7  contending that it is not navigable, or you're

            8  contending that it is not navigable, or what?

            9                 Is he contending that it is navigable,

           10  the White River, and that the Segment 1 is navigable,

           11  or did I misunderstand?

           12                 MR. HOOD:  Mr. Chairman, I apologize for

           13  the lack of clarity in my question.  I think Mr. Fuller

           14  understood what I was asking, and so I kept moving, and

           15  so let me clean that up.  But I appreciate it,

           16  Mr. Chairman.

           17                 CHAIRMAN NOBLE:  It's not me that has to

           18  understand it.

           19                 MR. HOOD:  We've got to make sure it's

           20  on the record, and I appreciate that, Mr. Chairman.

           21                 THE WITNESS:  I do not think that the

           22  White River is navigable for title purposes, nor do I

           23  think that for Segment 1.

           24  BY MR. HOOD:

           25      Q.    Thank you, Mr. Fuller, and I understood you
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            1  to be agreeing with me on that point.  We're on the

            2  same page.

            3      A.    Yes, I agree, yes.

            4      Q.    So with respect to the spring flood issue,

            5  however significant that event was in terms of the

            6  amount of water relative to typical, it allowed him, if

            7  we take this account at face value, to traverse a

            8  nonnavigable White River and a nonnavigable Segment 1;

            9  is that correct?

           10      A.    Correct.

           11      Q.    You had some discussion earlier, I think it

           12  was with Mr. Murphy, and perhaps also Mr. Heilman,

           13  about what Mr. Hayden had to say about the logs.

           14            And it says "A party of men who have been out

           15  with Judge Hayden, looking for timber up the Salt

           16  River, passed here yesterday morning?"

           17            It goes on to say "As a result of this trip,

           18  Mr. Hayden decided that logs would lodge in the canyons

           19  and could only be floated when the river was in flood,

           20  but that at such times it would not be possible to hold

           21  them by a boom in the river."

           22            Do you remember those portions of this

           23  account?

           24      A.    Yes, I do.

           25      Q.    And, in fact, there's never been a successful
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            1  log float on the Salt River, to the best of your

            2  knowledge; is that --

            3      A.    That's correct.

            4      Q.    Okay.  And so with respect to the Weber River

            5  case that you talked about some on your rebuttal direct

            6  examination -- and I know Mr. Murphy went into it with

            7  you, and I'm not going to repeat his questions. --

            8  that's a distinguishing factor between the Weber River

            9  case and the Salt River; the Weber River had at least

           10  nine or ten instances of successful log drives, and the

           11  Salt had zero?

           12      A.    Correct.

           13                 MR. HOOD:  Thank you, Mr. Fuller.  I

           14  appreciate it.

           15                 THE WITNESS:  You're welcome.

           16                 MR. HOOD:  Mr. Chairman, Commission,

           17  thank you.

           18                 CHAIRMAN NOBLE:  You're welcome.

           19                 Mr. Slade.

           20                 Whenever you're ready, Mr. Slade.

           21

           22               REBUTTAL REDIRECT EXAMINATION

           23  BY MR. SLADE:

           24      Q.    Okay.  Jon, I want to touch on some things

           25  that Mr. Hood just asked you about right now.
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            1            Your determination that Segment 1 of the Salt

            2  River and the Black River are nonnavigable is based on

            3  the totality of the evidence for those rivers; is that

            4  right?

            5      A.    That's correct.

            6      Q.    Okay.  Is it your determination that those

            7  rivers can never be navigated, based on certain flows?

            8      A.    No, they could be --

            9      Q.    Okay.

           10      A.    -- at certain times, certain boats, certain

           11  boater characteristics.

           12      Q.    So it wouldn't be uncharacteristic to see

           13  boats go down there at certain times, maybe at seasonal

           14  high flow, maybe another time; is that your

           15  understanding?

           16      A.    I think you would see them rarely, but it

           17  could happen.

           18      Q.    Okay.  And when you were testifying that

           19  Mr. Burtell's cross sections are above the riffles, are

           20  you referring to the gages or his cross sections that

           21  he went out and did a field survey of?

           22      A.    At that time we were speaking about the

           23  rating sections from the USGS that he used to construct

           24  his rating curves.  At least that's what I understood

           25  we were talking about.
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            1      Q.    Okay.

            2      A.    His field cross sections, I believe he

            3  describes them as being in riffles.

            4      Q.    Okay.  You were asked some questions about

            5  the calculation you did for your economic analysis of

            6  beaver pelts and their value in 1894, according to the

            7  trapping article, multiplying that by the amount of

            8  beaver pelts that one could potentially have.  Do you

            9  recall those questions?

           10      A.    Yes.

           11      Q.    Whether the value was 250,000 or 125,000, is

           12  that still showing a profit?

           13      A.    Yes.  It's -- again, these are approximate

           14  numbers, but either way, it shows that he was making

           15  money.

           16      Q.    Okay.  And in any case --

           17      A.    Or had the ability to make money.

           18      Q.    In any case, did both the Day brothers

           19  account and the new trapping account talk about the

           20  ability to make money and earn a profit?

           21      A.    Yes.

           22      Q.    Okay.  You were asked some questions about

           23  the fact that log floating never occurred on the Salt.

           24  Do you recall that?

           25      A.    I do.
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            1      Q.    Okay.  And you were also asked some questions

            2  about Mr. Hayden's trip.  Do you recall that?

            3      A.    I do.

            4      Q.    Is it your opinion that the log floating that

            5  Mr. Hayden said could not occur would be held up

            6  because of circumstances in Segment 1 or higher above

            7  in the White River?

            8      A.    That's correct.

            9      Q.    Okay.  So when Mr. Hayden said the logs

           10  cannot float down except during flood, is it your

           11  opinion that that is on Segment 1 of the Salt River or

           12  the White River?

           13      A.    Yes.

           14      Q.    Okay.

           15      A.    I believe that's what he was talking about,

           16  yes.

           17      Q.    Can you turn to your Slide 104, please?  And

           18  this is in your rebuttal PowerPoint, C053.

           19      A.    I'm there.

           20      Q.    Okay.  When you list canoes can be used

           21  year-round, are you considering canoes that are loaded?

           22      A.    Yes.

           23      Q.    When you list "Low-Draft, Maneuverable Flat

           24  Boats," are you considering that those boats would be

           25  loaded?
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            1      A.    Yes.

            2      Q.    When you say "Seasonal High Flow" and you

            3  list "Canoes & Maneuverable Flat Boats," are you

            4  considering that those canoes would be loaded?

            5      A.    Yes.

            6      Q.    And then the two bullet points that say

            7  "Loaded Small Boats, Low Draft" and "Loaded Flat Boats,

            8  Moderate Draft," it's obvious.  Are you considering

            9  that those are loaded?

           10      A.    Yes.

           11      Q.    Okay.  Why is there a distinction between

           12  loaded in some bullet points and not in others?

           13      A.    I guess I was thinking about the nature of

           14  small boats.  I really don't have a good explanation.

           15  Yeah.

           16      Q.    But it's your --

           17      A.    I was thinking about when you take flatboats,

           18  that they would be loaded, and I was thinking more in

           19  terms of Segment 6 and the 5 tons of wheat and the

           20  draft.  I was thinking more in terms of the draft.

           21      Q.    So it's not your testimony that when you say

           22  canoes can be used year-round in Segment 2 through 6,

           23  that that's a canoe without any weight in it apart from

           24  the boat and the person?

           25      A.    No.  But, clearly, with more water, you could
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            1  generally carry more gear and have more weight, so...

            2      Q.    I think Mr. Heilman asked you a few questions

            3  about different boats that you had been in, and I

            4  thought I heard you state that you had not been in a

            5  canvas boat; is that correct?

            6      A.    Yeah, I was thinking about a canvas canoe.

            7      Q.    Okay.  Have you been in any other canvas

            8  boats?

            9      A.    I've been in the Klepper.

           10      Q.    Okay.  And can you describe that boat?

           11      A.    It's a kayak.  It's a wood frame kayak

           12  replica of a boat that was built in circa 1900.

           13      Q.    So you have had a chance to see how canvas

           14  can respond to a river like the Salt?

           15      A.    Yeah.  We paddled it through Segment 5 from

           16  Stewart Mountain -- it's called Stewart Mountain Ranch,

           17  Stewart Dam Ranch, Stewart-something Ranch, down to

           18  Granite Reef.

           19      Q.    Do you have Exhibit C054, Part C, which is

           20  the newspaper article called "Up a creek, with a

           21  paddle"?  Do you have that in front of you?

           22            Can you pull that out, please?

           23      A.    I have it.

           24      Q.    Okay.  Can you turn to what would be page

           25  three?
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            1      A.    Okay.

            2      Q.    And do you see where it says "Chasing those

            3  elusive unicorns"?

            4      A.    I do.

            5      Q.    Okay.  And can you -- down to the sixth

            6  indented paragraph, where it starts "The following

            7  morning"?

            8      A.    I see that.

            9      Q.    Okay.  Let me know if I'm reading this

           10  correctly.

           11            "The following morning, he met Jeff Merten

           12  and Nate Bushnell at a gas station and they started up

           13  I-17 and turned west, into the Bradshaw Mountains.

           14  They set up a shuttle and bounced up the road to the

           15  put-in point and when they got there the creek was dry.

           16  'Chasing unicorns,' they muttered.  Howard said he had

           17  just gotten a text from some creek boating pals up by

           18  Payson who got stuck in the snow and needed to call a

           19  tow truck.  Things aren't nearly as cold in the desert,

           20  so Howard and his crew decide to put their boats in the

           21  Verde, just up the road.  It wasn't the creek boating

           22  adventure they hoped for, but at least they could get

           23  paddles in the water."

           24            And I'll stop there.

           25            Is that consistent with what you've talked
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            1  about where there's a difference between creek boating

            2  and adventure kayaking in rivers like the Verde, the

            3  Salt, and the Gila?

            4      A.    Yeah, yeah.  Those main rivers, Verde, Salt,

            5  Gila, are kind of your go-to.  Where they're still

            6  alive, you can boat them all year-round.

            7      Q.    And it's not adventure boating in the sense

            8  that Tyler Williams and others look for on certain

            9  ephemeral creeks?

           10      A.    No.  It's a different class of boating

           11  altogether.

           12      Q.    And that's why you haven't made a

           13  determination that any of those other rivers or creeks

           14  are navigable?

           15      A.    That's part of it, yes.

           16      Q.    Okay.  I believe you were asked a question

           17  about changes that you have made to your PowerPoint

           18  based on opponent experts' testimony and their reports.

           19  Do you recall that?

           20      A.    In general, sure.

           21      Q.    In other words, you've made some changes to

           22  your report based on things that were pointed out in

           23  either testimony by opponent experts or

           24  cross-examination of yourself?

           25      A.    Okay.
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            1      Q.    Okay.  Have any of those changes impacted

            2  your determination that Segments 2 through 6 are

            3  navigable?

            4      A.    No.  I believed it then, and I believe it

            5  now; that they are navigable.

            6      Q.    You were asked some questions by Ms. Consoli

            7  about Quartzite Falls.  Do you recall that?

            8      A.    Yes.

            9      Q.    Okay.  And she asked you could you portage a

           10  canoe.  Do you recall that?

           11      A.    Yes.

           12      Q.    Could you portage other boats apart from a

           13  canoe?

           14      A.    Yes.

           15      Q.    And how would you do that?

           16      A.    Well, whether you portage or not would be

           17  part of the decision.  You might decide to line.  But

           18  you asked me specifically about pretty much do I decide

           19  to run it or do I decide to line it.

           20            It depends on the boat.  Depends on how much

           21  stuff's in the boat.  Sometimes you just pick up the

           22  boat with everything in it and drag it over the rocks

           23  and drop it in the other side.  Other times, depending

           24  on the surface that you're going across, depending on

           25  how much stuff you have in the boat, depending on the


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 23      05/19/2016
                                                                      5145


            1  boat type, you might empty the boat or partially empty

            2  the boat and then carry it across the rocks.

            3            Sometimes, I guess if you could all do a

            4  portage, you would take the stuff in the boat and then

            5  let the boat float through or line through and then

            6  reload it at the bottom.  So there are different ways

            7  to do it.

            8      Q.    Okay.  And you recall the Logan account,

            9  which is new as of this round of hearings, they had a

           10  boat with Logan and three other people.  Do you recall

           11  that?

           12      A.    That's what it says, yes.

           13      Q.    Okay.  So a boat like that coming down the

           14  Salt River, how long would it take you to portage

           15  Quartzite Falls?

           16      A.    I'm basing this answer on doing a lot of

           17  reading about Grand Canyon, early Grand Canyon boating.

           18  A lot of the guys boated some of those.  Some of those

           19  guys portaged their wooden boats by themselves.  And it

           20  would depend on the length of the rapid, depend on the

           21  portage route, you know, if it's really choked with

           22  dense vegetation or you've got to go around things or

           23  you've got to scramble up a cliff.

           24            But at Quartzite, having been there and

           25  looked at the portage route and what I've heard from
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            1  other boaters, you know, I would suspect you're looking

            2  at an hour, hour and a half, maybe, depending how

            3  loaded your boat was and how easy it was to load and

            4  unload.

            5      Q.    And if you were lining the boat through

            6  Quartzite, how long?

            7      A.    Less time.

            8      Q.    Less time.

            9            Could you turn to your slide where you have

           10  your old slide in your rebuttal of the Hayden trip?

           11      A.    Yes.

           12      Q.    Okay.  I believe that is --

           13      A.    11.

           14      Q.    Slide 11, okay.

           15            And you were asked some questions by

           16  Mr. Murphy about the words "Probably on White or Black

           17  River."  Do you recall that?

           18      A.    I do.

           19      Q.    And is this your old slide that you put in

           20  your new rebuttal PowerPoint?

           21      A.    Yeah.  As I was trying to explain in our

           22  little discussion there that heated up a bit, that this

           23  was just a marker.  I'm putting in my old slide, saying

           24  this is what I had before, as a placeholder to say this

           25  is what we talked about.  Had I made changes to that
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            1  slide, I would have marked them in blue.

            2            But then we go to the next page.

            3      Q.    And that's Slide 12 of your rebuttal

            4  PowerPoint.

            5      A.    It is.  And it says "New Information," and

            6  then we go on.  And that's the point there, is that we

            7  have new information, and one of the things that we

            8  noted was that Dr. Littlefield himself had included

            9  information that said conclusively that they went down

           10  the White.  So...

           11            Plus, we have this other trip here, so...

           12      Q.    So the new information is that you reviewed

           13  Dr. Littlefield's work, and he had concluded that the

           14  Hayden trip started at the White?

           15      A.    He provided information in his report that

           16  conclusively says that they went down the White.  So

           17  that kind of takes care of the "Probably" that was on

           18  my original slide.

           19            And I guess had I been paying a little better

           20  attention, I would have edited that slide to remove the

           21  "Probably."  But there's no -- as we learned new

           22  information, so we updated it, and that's what the

           23  nature of my testimony was.

           24      Q.    And is it also true that in addition to what

           25  Dr. Littlefield had that changed the "Probably," is
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            1  there new information from the Logan account itself?

            2      A.    Yeah.  I believe it says he came down the

            3  White from Fort Apache.

            4      Q.    And then he was potentially hired by

            5  Mr. Hayden to go back and do this Hayden trip in

            6  1873?

            7      A.    Yeah.  The account says that he was kind of

            8  the origin of the idea.

            9      Q.    And we know, of course, that there are no

           10  logs by the Salt River for the purposes of logging,

           11  until you get up to the White River?

           12      A.    Yeah.  In fact, if you read all of the

           13  records around the -- all the news accounts and whatnot

           14  and other sources that have come to light about the

           15  Hayden trip, and they say things like, you know, that

           16  they know there's no logs in the lower canyons and

           17  they're hopeful of finding them; and then when this log

           18  floating experiment fails in the upper portions of the

           19  Salt and the White, they say, well, maybe we can find

           20  some places downstream where we can get some.

           21            So, no, I -- and, you know, you go out there

           22  and you boat the river and you look along, and there is

           23  the occasional tree, but certainly nothing that you

           24  would have a logging enterprise over.

           25      Q.    Pinion pine?
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            1      A.    Got some pinion, scrubby pinion pines, a

            2  little bit of juniper up higher, until you get to the

            3  Sierra Anchas, and, you know, you're quite a ways off

            4  the river at that point, but up at high elevation you

            5  do see trees up there.

            6      Q.    Is there anything else that you need to

            7  clarify, Mr. Fuller, before we conclude?

            8      A.    Nothing that comes to mind.

            9                 MR. SLADE:  Okay.  Unless the Commission

           10  has any other questions --

           11                 CHAIRMAN NOBLE:  You've done really

           12  well.

           13                 MR. SLADE:  Thanks, Jon.

           14                 THE WITNESS:  You're welcome.

           15                 CHAIRMAN NOBLE:  Is there anything else

           16  that anyone wants to bring before the Commission at

           17  this time?

           18                 MR. HOOD:  Since we've got some extra

           19  time, I have some more questions.

           20                 No.

           21                 CHAIRMAN NOBLE:  The call to the public

           22  is closed.

           23                 Okay.  Here is the proposed schedule.

           24  Mr. Rojas.

           25                 MR. ROJAS:  Okay.  So it will be about
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            1  three weeks to get the transcript and another week to

            2  get a copy of the transcript to the Commissioners, but

            3  we're going to go ahead and close of evidence will be

            4  May 30th.  That's a Monday.  Friday, June 10th, is when

            5  we anticipate --

            6                 CHAIRMAN NOBLE:  Stop.

            7                 Hand us the microphone, would you

            8  please, Eddie?

            9                 MR. ROJAS:  Okay.  All right.  So close

           10  of evidence will be Monday, May 30th.  The opening

           11  briefs will be due Monday, July 11th.  Responses to

           12  opening briefs will be due Wednesday, August 10th, as

           13  well as your proposed findings of fact and conclusions

           14  of law, and responses to the proposed findings of fact

           15  and conclusions of law will be due Friday,

           16  September 9th, and as of right now, we anticipate

           17  having closing arguments on October 18th.

           18                 CHAIRMAN NOBLE:  What day of the week is

           19  October 18th?

           20                 MR. ROJAS:  That is a Tuesday.  And if

           21  necessary, we'll continue on the 20th, which is a

           22  Thursday.

           23                 CHAIRMAN NOBLE:  It's not a Thursday.

           24                 MR. ROJAS:  What's not a Thursday?

           25                 CHAIRMAN NOBLE:  What day is the 19th?
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            1                 MR. ROJAS:  19th is a Wednesday.

            2                 CHAIRMAN NOBLE:  That's not going to

            3  work.

            4                 MR. ROJAS:  Okay.  Like I said, it was

            5  tentative.

            6                 CHAIRMAN NOBLE:  What we need to do is

            7  Tuesday, the 18th, if it's available, and going over to

            8  the morning of Wednesday, the 19th.

            9                 MR. ROJAS:  Okay.

           10                 CHAIRMAN NOBLE:  Okay?

           11                 MR. ROJAS:  Okay.

           12                 Eddie first and then Jon.

           13                 MR. SLADE:  I thought I heard a June in

           14  there when you started, but when you said it again --

           15                 MR. ROJAS:  Yeah.  Sorry.  June 10th is

           16  when we anticipate that the transcript will be to the

           17  Commissioners, complete and to the Commissioners.

           18                 Sean?

           19                 MR. HOOD:  October 18th is smack-dab in

           20  the middle of a three-week trial that some of us in

           21  this room are going to be in the midst of with Judge

           22  Brain and the general stream adjudication.

           23                 CHAIRMAN NOBLE:  That's in the middle?

           24                 MR. HOOD:  Yeah.  We go from

           25  October 3rd, right now it's scheduled to end
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            1  October 20th.  So it's actually towards the tail end of

            2  the trial.

            3                 MR. ROJAS:  So would we go to the week

            4  after that then?

            5                 CHAIRMAN NOBLE:  No.  I don't know how

            6  well that would work.  Let's see what we have.

            7                 In other words, what he's saying -- what

            8  time -- when do you expect it to end?

            9                 MR. HOOD:  The last day is scheduled to

           10  be October 20th.

           11                 CHAIRMAN NOBLE:  Okay.  What's the

           12  following Tuesday then?

           13                 MR. HOOD:  The following Tuesday is

           14  the 25th, and that would work from my calendar

           15  perspective and for those of us who have the Fort

           16  Huachuca issue.

           17                 CHAIRMAN NOBLE:  Let's do 25 and 26.

           18  What do we have here?

           19                 MR. MURPHY:  I'm actually in New York

           20  that entire week for a very close family friend's

           21  wedding.

           22                 CHAIRMAN NOBLE:  What have you got,

           23  Eddie?

           24                 MR. SLADE:  Well, two things.  One, do

           25  we need this on the record, and so --
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            1                 CHAIRMAN NOBLE:  We don't need it on the

            2  record.

            3                 MR. ROJAS:  Let's go off the record.

            4                 (The proceedings concluded at 4:35 p.m.)

            5

            6
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 1                 CHAIRMAN NOBLE:  Good morning.  We
 2  welcome you to the 149th hearing before the Arizona
 3  Navigable Streams Adjudication Commission.  We are in
 4  the 23rd day of the hearing on the Salt River.  We are
 5  glad you all showed up so that we don't have to end
 6  early.
 7                 Mr. Mehnert.
 8                 DIRECTOR MEHNERT:  Commissioner Allen?
 9                 COMMISSIONER ALLEN:  Present.
10                 DIRECTOR MEHNERT:  Commissioner Henness?
11                 COMMISSIONER HENNESS:  Present.
12                 DIRECTOR MEHNERT:  Commissioner Horton
13  is still out ill, and he will not be here today.
14                 Chairman Noble?
15                 CHAIRMAN NOBLE:  I am here.
16                 DIRECTOR MEHNERT:  We have a quorum, and
17  our attorney, Matt Rojas, is here also.
18                 CHAIRMAN NOBLE:  Mr. Slade, I believe
19  you're still on direct in rebuttal.  Please proceed.
20
21          REBUTTAL DIRECT EXAMINATION (CONTINUED)
22  BY MR. SLADE:
23      Q.    Thank you, Mr. Chairman.  Good morning,
24  Commissioners.  Good morning, Jon.
25      A.    Good morning.
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 1      Q.    Just have a few questions, probably no longer
 2  than 15 minutes.
 3                 MR. SLADE:  But before I get to those
 4  questions, Mr. Chairman, I just want to make sure the
 5  record is clear about the information that was provided
 6  to the Commission yesterday about Native American
 7  accounts.  The packet that was provided has evidence
 8  numbers.  All of those pieces of evidence have been
 9  submitted in the record previously.  The parties were
10  given all of those piece of evidence yesterday as well.
11  BY MR. SLADE:
12      Q.    Jon, we were talking about the Graf article
13  before we left off.  That's C042 Part 366.
14      A.    Okay.
15      Q.    And do you recall Dr. Mussetter testifying on
16  his redirect that nothing in Graf contradicted his
17  testimony and his report?
18      A.    Yes.  Essentially, yes.
19      Q.    Okay.  Can we turn to Page 127 in that
20  exhibit?
21      A.    Okay.
22      Q.    Okay.  And I'll read the first full
23  paragraph.
24            "The channel might be characterized as
25  braided, but it lacks the numerous subchannels of
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 1  nearly equal magnitude found in some braided streams in
 2  glacial or semi-arid regions.  The banks of the
 3  high-flow channel are poorly defined and are
 4  appropriately 152 meters to 1,524 meters apart.  Within
 5  these limits is a well-defined low-flow, invert, or
 6  main-flow channel."
 7            And I'll pause there.  Is it your
 8  understanding that that statement talks about a main
 9  channel within a braided flood channel?
10      A.    Yes, it does.
11      Q.    Okay.  And is that different than what
12  Dr. Mussetter said, or is that similar?
13      A.    He may have said both things, but there are
14  parts of his testimony where he describes the river as
15  braided, and I think Graf does an excellent job here of
16  distinguishing between the river as a whole in the main
17  or what we would call the boating channel, which is
18  dominantly a single thread.
19      Q.    Okay.  And I'll continue reading.
20            "This main-flow channel has banks from 1 to
21  8 meters high and a width ranging from 66 to 328
22  meters.  The main-flow channel is usually filled by
23  flows that have a return interval under natural
24  conditions of about 5 years.  Channel materials range
25  from coarse sand to very large cobbles and a few
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 1  boulders with medium diameters of .6 meters or greater.
 2  Although the channel has changed somewhat over the past
 3  century, it has not behaved like the nearby Gila River
 4  as described by Burkham."
 5            Did I read that correctly?
 6      A.    You did.
 7      Q.    And do you recall in Dr. Mussetter's
 8  PowerPoint that he presented, that he had slides that
 9  referred to the Gila River and he compared the Gila
10  River to the Salt?
11      A.    Yes.  Specifically, he was relying on
12  Burkham's descriptions of the flood response of the
13  Gila.
14      Q.    Okay.
15      A.    And this would be in direct contradiction to
16  that.
17      Q.    Okay.  Were there any other parts of this
18  exhibit that you needed to discuss related to
19  opponents' testimony?
20      A.    I think we discussed them yesterday.
21      Q.    Okay.  Do you recall during the Verde hearing
22  that there was a discussion about Mr. Burtell citing to
23  the Washington study regarding navigability?
24      A.    I do.
25      Q.    Okay.  And do you remember if Mr. Burtell
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 1  included that same study in his Salt River report?
 2      A.    I believe that's correct, yes.
 3      Q.    Okay.  Can you explain for the Commission
 4  again and for the record why it's important to use that
 5  study for Washington and not necessarily apply it to
 6  Arizona?
 7      A.    Well, it was developed by the U.S. Geological
 8  Survey, Chris Magirl, and maybe Olson is the coauthor,
 9  and they developed it specifically for the State of
10  Washington using the characteristics of the rivers
11  there.  So they developed their own screening process.
12            I think it's important to remember that in
13  some of these 149 hearings, ANSAC has heard our own
14  screening process that was developed specifically for
15  Arizona to screen out rivers of more characteristics of
16  navigability and less and none.  And I point out for
17  the record that the Salt River has always, no matter
18  what process we used, ended up at the high end of that
19  list of the screening process that was developed
20  specifically.
21            Some other facts in there is that it's not
22  correct to say that rivers that have depths that are
23  less than 2 feet or 3 feet were nonnavigable in the
24  Washington study.  It just said that they had less
25  likelihood.
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 1            In talking to Chris Magirl about the study,
 2  he also said that he was not aware that it had ever
 3  been applied in a court setting or tested under a
 4  Federal Court navigability case.  So, actually, it
 5  hasn't been proven to be diagnostic in the state of
 6  Washington either.
 7      Q.    Do you recall, when they calculated the
 8  depths for which navigability may or may not be
 9  applicable, did they use mean flows or median flows?
10      A.    They were using the mean annual flow.
11      Q.    Okay.  And, generally, when you talked about
12  depths for the Salt, what type of flow were you using?
13      A.    Well, we were looking at -- well, the stuff
14  we talked about this week was median, median flow and
15  median daily flow.  We also have mean annual flow in
16  our charts, but most of our data was centered around
17  the medians.
18      Q.    So if you just looked at the Washington study
19  and applied it to depths of median flow for the Salt,
20  you would be comparing apples to oranges; is that
21  right?
22      A.    Generally, when you're trying to apply
23  somebody's method, you should use the same units that
24  they're using.  You would use mean annual, I guess, if
25  you were attempting to extrapolate the Washington study
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 1  outside of the state of Washington.
 2      Q.    We heard a little testimony from Dr. August
 3  about the Spanish and their exploration, and we talked
 4  a little bit about that yesterday with the map from
 5  Francisco Kino.  Is it your understanding, based upon
 6  the historic research that's in the Land Department
 7  reports that were done by the historians, that the
 8  information gathered from some of the Spanish explorers
 9  is helpful or not helpful for purposes of navigability?
10      A.    I think it should be considered, sure.
11      Q.    Okay.  Did the Spanish, based on the
12  historical research that was done, come upon the Salt
13  beyond the Phoenix area?
14      A.    My recollection is that it's -- some people
15  have suggested that they crossed the Salt, but
16  certainly not the Lower Salt, was my recollection.  And
17  I think they generally bypassed the Salt and went
18  either east or west of it.  That's my recollection.
19            Although, I do recall that Kino, if you're
20  lumping him into there, I believe we heard testimony
21  that he sat on top of the Estrellas and looked out at
22  the Salt.
23      Q.    Okay.  So he would have had a good
24  understanding of who was living there if he was sitting
25  on top of the mountains, potentially?
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 1      A.    Some level of understanding, yeah.
 2      Q.    Okay.  And I believe Dr. August talked about
 3  how he would have expected to see settlements, Spanish
 4  settlements and missions, on the Salt if it had been
 5  navigable.  Do you recall that testimony?
 6      A.    I do.
 7      Q.    Okay.  Are there plenty of missions and
 8  Spanish settlements on nonnavigable rivers or on areas
 9  that don't have rivers at all?
10      A.    Sure.  Yes.
11      Q.    Okay.  And do you recall, in my conversation
12  with Dr. Mussetter, a discussion about a criterion boat
13  that he used on the Mosquito Fork River?
14      A.    Yeah.
15      Q.    And you were also involved as an expert for
16  the State of Alaska in that case, correct?
17      A.    Yes, I was.
18      Q.    Can you talk a little bit about the criterion
19  boat that Dr. Mussetter used?
20      A.    There were a number of crafts that he looked
21  at in his report.  The crafts, my recollection is, were
22  selected by historians, and they gave that information
23  to Dr. Mussetter for his consideration.
24            Most of what I remember from his reports had
25  to do with a poling boat, which is a wooden craft, kind
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 1  of looks like a horse trough, basically.  I believe the
 2  one he focused on most was about 20 feet, a little
 3  under 20 feet long, had a top width of about 4 feet and
 4  sloping slides and a bottom width of maybe 2 and a half
 5  feet.  It had some rocker in it so that it was sloped
 6  up on the bottom at the front of the boat, the bow.
 7  And he looked at various loads in the boat.  I think he
 8  had calculations of a thousand, 2,000 and 3,000 pounds.
 9      Q.    Is it your opinion, based on the work that
10  you've done, that a similar boat could be used on the
11  Salt River?
12      A.    Yes.
13      Q.    Okay.  Do you know why Dr. Mussetter did not
14  consider a criterion boat in this case?
15      A.    I don't.
16                 MR. SLADE:  Well, Jon, I'm not sure if
17  I'll have any more questions for you after you get
18  asked some questions by opponents, so thank you for
19  your over 20 years of consideration of these rivers.
20                 And, Mr. Chairman, those are all the
21  questions I have.
22                 CHAIRMAN NOBLE:  Thank you.
23                 Is there anyone who would like to
24  cross-examine Mr. Fuller?
25                 Joe, would you like to be the first?
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 1                 MR. SPARKS:  Yes.  Sure.  May we have
 2  about four or five minutes to get set up here?
 3                 CHAIRMAN NOBLE:  Yes.  Let's take a
 4  break for about five minutes.
 5                 (A recess was taken from 9:12 a.m. to
 6  9:19 a.m.)
 7                 CHAIRMAN NOBLE:  Mr. Sparks, are you
 8  ready?
 9                 I know you can hear yourself, but you
10  need to put the microphone up there too.
11                 MR. SPARKS:  Thank you for the
12  opportunity to respond, but I'll refrain from that.
13                 Yes.  Yes, Mr. Chairman, I'm ready.
14                 CHAIRMAN NOBLE:  Okay.
15
16                 REBUTTAL CROSS-EXAMINATION
17  BY MR. SPARKS:
18      Q.    And, Mr. Fuller, are you ready?
19      A.    I am.
20      Q.    Members of the Commission, Mr. Chairman,
21  ladies and gentlemen, Mr. Fuller.
22            I want to get a few things straightened out
23  in my mind, if not at least for the record.  There's
24  several terms that have been used over a period of time
25  by you in your testimony, and I realize that after a
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 1  number of repetitions, sometimes you might resort to
 2  shorthand, so I need to get them clarified.  One of
 3  them is, what's a small boat?
 4      A.    A small boat would be a boat that is short in
 5  length.  It would be not drawing much.  It would tend
 6  to be maneuverable.  Examples of small boats would be a
 7  canoe.  I would consider the poling boat that we were
 8  just talking about from the last case to be a small
 9  boat.  I would consider the Edith to be a small boat.
10  I would consider some of the ferries that were used to
11  be small boats, depending on their load and design.
12      Q.    Is there a maximum length you would think
13  would be in the category of small boat, and beyond that
14  length it wouldn't be a small boat?
15      A.    Yeah, I don't know of any legal standard that
16  separates, by a measurement, small from large.  Those
17  are the boats that I'm thinking of when I speak of a
18  small boat.
19      Q.    Well, when I'm asking you questions, I'm
20  really not asking for legal standards.  I'm asking for
21  what your particular expertise or opinion would be.
22  I'll let you know if I'm going to ask you for a legal
23  opinion, and the rest of these guys can slap me around
24  for it.
25      A.    My answer stands.
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 1      Q.    And then what would be the maximum, you say
 2  draft, the maximum draft of a small boat?
 3      A.    And, again, there's no definitive number, but
 4  the boats that I'm talking about typically will draft
 5  from a few inches to, at most, fully loaded, 2 feet.
 6      Q.    And then what would be -- I've heard you say
 7  a large boat with a heavy draft or a deep draft.  What
 8  would be the proper term there, heavy draft or deep
 9  draft?
10      A.    Well, either one.  I understand what you're
11  saying there.
12            I would say, in my mind, as I was thinking
13  about deep-draft boats, I would say greater than
14  3 feet.
15      Q.    And a large boat would be something longer
16  than, say, 18 feet?
17      A.    No, I don't think I said -- I would limit
18  myself necessarily to 18 feet.  Certainly the boats
19  that Dr. Newell was talking about would qualify as
20  large boats, where he had boats that were greater than
21  30 feet, in some cases longer than 50 feet.  Those
22  would be large boats.
23      Q.    And then you recall the testimony concerning
24  the kinds of boats that were hauling freight and cargo
25  and people up and down the Colorado River in the
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 1  early pre-Arizona and early Arizona period?  Do you
 2  recall that?
 3      A.    Yes.
 4      Q.    And those boats, among those boats were
 5  steamboats; isn't that correct?
 6      A.    That's correct.
 7      Q.    And you testified several different times,
 8  you made references to the railroad coming to Phoenix.
 9  Do you recall what year the railroad came to Phoenix?
10  I'll start downhill from there.  When the railroad came
11  to Maricopa?
12      A.    I have a number in my head, but I'm going to
13  verify it.  Just give me one moment.
14            I believe it was 1879 when it arrived in
15  Maricopa.
16      Q.    And when you say the railroad came to
17  Phoenix, are you referring generally to when it got to
18  Maricopa or at a later period or a later year, when it
19  came actually to Phoenix?
20      A.    A later year.
21      Q.    And what year did it come to Phoenix?
22      A.    It was 1886.  I've also seen some records
23  that say 1887.
24      Q.    Then the railroad that started at Yuma, did
25  it parallel the Colorado River north to some location
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 1  before it crossed the river?
 2      A.    I don't know if there were any railroad spurs
 3  going north at that time.
 4      Q.    So railroads from, say, Ehrenberg or south of
 5  Yuma, you're not aware of any that existed, say,
 6  between the time that the railroad got to Maricopa and
 7  the railroad got to Phoenix?
 8      A.    I know that there was railroad maps, historic
 9  railroad maps, in the record, and I would have to go
10  back and look at that to verify that.
11      Q.    And then are you aware of any railroad that
12  went from Phoenix to, say, Prescott between, say, the
13  time the railroad first arrived at Phoenix or was
14  constructed to Phoenix and 1911, 1912?
15      A.    Do you think there would be any way you could
16  consolidate that question?  I kind of got lost in
17  there.
18      Q.    Yeah, I don't blame you.  There were several
19  pieces in there.
20            Are you aware of any railroad that went from
21  Prescott to Phoenix, or vice versa, between the time
22  the railroad arrived at Phoenix and 1912?
23      A.    Still got a lot of parts there.  I would say
24  in the first part, if the railroad went to Prescott, it
25  probably came back from Prescott too.  That's kind of
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 1  how railroads work.
 2            But in terms of when that arrived, again, I
 3  would have to go back and look at the railroad map and
 4  look specifically at that.
 5      Q.    Well, is there a railroad that goes there
 6  now, between Prescott and Phoenix?
 7      A.    I would imagine -- there are ways, there were
 8  ways to get to Prescott by rail, sort of circuitous.  I
 9  don't recall a direct route.  I do recall that -- I
10  don't recall a direct route.
11      Q.    The circuitous route, what would be a route
12  that could get you from Phoenix to Prescott by rail
13  today?
14      A.    Today?  I'm not sure I answered that -- I
15  didn't mean to answer it that way.
16            There was a railroad -- I -- hmm.  I don't
17  know if it actually went down to Prescott or not.
18            Yeah, I would need to go back and look at the
19  map.  If you have that exhibit in front of you, I would
20  be happy to answer the question based on that.
21      Q.    No, I have everything I'm asking you in my
22  head.
23      A.    Good.
24      Q.    It's hard to turn the pages, but some people
25  can do it.
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 1            And when I said vice versa on that railroad
 2  question, I actually meant either direction.  You
 3  probably got that, right?
 4      A.    I did.
 5      Q.    Okay.  So you really didn't have to answer
 6  that half at a time.  You understand that, right?
 7      A.    I do.
 8      Q.    Okay.  Yesterday, I think it was
 9  Exhibit 39 -- Exhibit 39, do you have that available?
10  And you were talking about some papers.  Slide 39.
11      A.    Okay.
12      Q.    Slide 39.  And would you identify that for
13  the Commission, please?
14      A.    Are you talking about the one about the Logan
15  trip?
16      Q.    Correct.
17      A.    It's the one about the Logan trip.
18      Q.    Okay.  Can you provide the Commission and the
19  record with a little more information than that?  In
20  other words, how would we identify it if we were a
21  stranger listening to that, to this testimony?  How
22  would we know what document we're looking at there?
23      A.    I think we would call it Slide 39.
24      Q.    Is there no other information available for
25  that?
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 1      A.    Well, it's entitled "New Accounts."  The
 2  first bullet says "Logan (Prior to June 1873) Segment 1
 3  through 6."  And the very last line on it says "Carl T.
 4  Hayden, Charles Trumbull Hayden, Pioneer, Arizona
 5  Historical Society, Page 42."
 6                 MR. SLADE:  And, Joe, I can give you an
 7  evidence number for the specific part, if you would
 8  like that.
 9                 MR. SPARKS:  Please.
10                 MR. SLADE:  C053 Part 392, which is an
11  excerpt from Charles Trumbull Hayden, Pioneer.
12  BY MR. SPARKS:
13      Q.    Okay.  Is it your understanding that Carl
14  Hayden wrote this particular part of Slide 39?
15      A.    Yes.
16      Q.    And when do you think he wrote that?
17      A.    I have a recollection of what the citation
18  was, but if you pull out the actual exhibit, I think it
19  has the cover page in there.  It seems like it was
20  1940s, but I don't recall specifically.  If that's
21  important to you, we can look it up.
22      Q.    Well, I'm thinking it was about 1972, but
23  that's a long way from 1940.
24      A.    This is a good reason then to look it up.
25      Q.    Yeah.
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 1      A.    We'll follow that practice then.
 2      Q.    Would you read that paragraph again?
 3      A.    Which paragraph?
 4      Q.    The paragraph you read yesterday about Logan.
 5      A.    I don't recall reading a paragraph yesterday.
 6  I can read you the bullet that's in front of me.
 7      Q.    Okay.  How about that?
 8      A.    Well, it's a quote that says "...find a way
 9  to float logs to Hayden's ferry via the White and Salt
10  rivers; this route had been previously navigated by
11  Logan, a Scottish carpenter, who determined this was
12  certainly possible," end quote.
13      Q.    Now, on that particular quote, you're quoting
14  from the text of Carl Hayden's book, right?
15      A.    Yes.
16      Q.    Okay.  Is there -- did you look to see what
17  reference the Hayden book made to that reference to
18  Logan?
19      A.    I did notice at the time.  I don't recall as
20  I sit here right now.
21                 DIRECTOR MEHNERT:  Joe, is this
22  something you're submitting as evidence?
23                 MR. SPARKS:  Well, I thought it was
24  already in evidence.
25                 DIRECTOR MEHNERT:  Okay.  That's fine.
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 1                 MR. SPARKS:  But if it is not, then,
 2  yes, we're submitting it.
 3                 MR. SLADE:  This is not in evidence in
 4  its form here.
 5                 DIRECTOR MEHNERT:  Say that again?
 6                 MR. SLADE:  This is not in evidence in
 7  its form here.  The excerpt that the State Land
 8  Department submitted is different.
 9                 CHAIRMAN NOBLE:  Is it an excerpt of
10  this document?
11                 MR. SLADE:  This is an excerpt as well.
12                 CHAIRMAN NOBLE:  This is an excerpt of
13  something that's in evidence?
14                 MR. SLADE:  No.
15                 MR. ROJAS:  They're two different
16  excerpts of a document not in evidence.
17                 MR. SLADE:  That's right.
18                 MS. KOLSRUD:  This is the complete
19  chapter of what he put in.
20                 CHAIRMAN NOBLE:  This is an excerpt of a
21  document that is not in evidence, and you used an
22  excerpt of the same document and put it in evidence?
23                 MR. SLADE:  Yes.
24                 MR. SPARKS:  This is the complete
25  chapter from which that excerpt was taken, and so I
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 1  believe it would be Apache Exhibit 29, I think.
 2                 Are we squared away, Mr. Chairman?
 3                 CHAIRMAN NOBLE:  No.
 4                 MR. SPARKS:  No.
 5                 CHAIRMAN NOBLE:  We're kind of
 6  well-rounded.
 7                 DIRECTOR MEHNERT:  What you just handed
 8  me will be C056.
 9                 MR. SPARKS:  C056.
10  BY MR. SPARKS:
11      Q.    Mr. Fuller, would you turn to the first page,
12  which I believe is Page 41 of this document?  42.
13      A.    The page numbers have been cut off on this
14  document, so...
15      Q.    Well, then to the first page under the cover
16  page.
17      A.    Okay.
18      Q.    The first paragraph, would you read that out
19  loud, please?
20      A.    Okay.  So the first page after the cover page
21  is the copyright.  Then comes the foreword, and then
22  there's -- are you talking about the page that says "A
23  Sawmill at Hayden's Ferry"?
24      Q.    I guess the trouble I'm having is that we
25  looked for your citation.  We found this page, and it
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 1  says at the top "A sawmill at Hayden's Ferry."  Do you
 2  see that one?
 3      A.    I do, yeah.
 4      Q.    Okay.  The first paragraph on that page,
 5  please.
 6      A.    Yeah.  The only -- I'm just clarifying,
 7  because you described it differently, and I want to
 8  make sure I'm at the right place.  So I'm looking at
 9  that paragraph.
10            I'm sorry.  Did you say look at the
11  paragraph?
12      Q.    I asked you to read it.
13      A.    I'm sorry.
14      Q.    I guess I asked you if you would read it, and
15  I haven't heard a yes yet.  Obviously --
16      A.    Yes, I would read it.  Would you like me to
17  start now?
18      Q.    Yes, thank you.
19      A.    Okay.
20            "A Sawmill at Hayden's Ferry.  A highly
21  skilled Scotch carpenter named Logan, who had been
22  employed at Fort Apache, built a stout boat with
23  watertight compartments at each end.  When rain and
24  melting snow caused a spring flood, he and others came
25  down the White and Salt Rivers --" "and three others,"
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 1  sorry, "came down the White and Salt Rivers to Hayden's
 2  Ferry.  Logan was employed by Mr. Hayden, and it was at
 3  his suggestion that the trip referred to in the
 4  following newspaper items was made to determine whether
 5  lumber could be obtained by floating logs down the
 6  river, thereby saving the wagon haul from Prescott.  It
 7  was rough mountain country with very little timber
 8  available near the Salt River Canyon."
 9      Q.    I just want to ask sort of an orientation
10  that's ethnic in origin.
11            What ethnic origin is somebody who's Scotch?
12      A.    Yeah, Scotch is a drink.  Scottish is how the
13  people refer to themselves.
14      Q.    So a Scot might drink Scotch, but a Scot
15  isn't Scotch, right?
16      A.    That's correct.
17      Q.    Okay.  I just wanted to make sure that was in
18  the record, because a branch of our family is not only
19  Scot, but it's the Logan Scots.  And so when my son got
20  married last year about two days from -- the 16th of
21  May, he wore the Logan Tartan to his wedding.  That
22  means the bottom half was missing at the knee.  And I
23  just wanted to make sure that somehow I hadn't
24  forgotten how to speak the old language.
25            In any event, what do we know about Logan?
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 1  Do we know his first or last name?
 2      A.    Well, Logan.
 3      Q.    That's one or the other, huh?
 4      A.    I would assume it to be his last name.
 5      Q.    But it can be a first name, right?
 6      A.    It would be highly unlikely to be his first
 7  name.
 8      Q.    Then I need to tell my kid we've got to take
 9  care of that, because his name is Logan, first name.
10  So we have to figure that out.  We'll figure it out.
11      A.    Well, I would think in a newspaper article,
12  it would be far more common to refer to somebody by
13  their last name, rather than their first name.
14      Q.    Okay.  And then --
15      A.    Unless your name is Prince or Madonna or
16  something like that.
17      Q.    Yeah, I'm with you.
18      A.    And I think Mr. Logan or Logan here reached
19  that star status.
20      Q.    Yeah.  What's a stout boat?
21      A.    A stout boat?  A stout is an adjective that's
22  describing its ruggedness.  It's not a particular kind
23  of boat.
24      Q.    And did you look to see whether there's any
25  references for -- that Carl Hayden used for the
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 1  information in that paragraph?
 2      A.    There's no citation there in that paragraph.
 3      Q.    But what I'm saying, did you look behind this
 4  to see whether there were any references that Carl used
 5  for that particular paragraph?
 6      A.    No.
 7      Q.    And then would you read the second paragraph,
 8  please?
 9      A.    Sure.
10            "Yuma Arizona Sentinel of June 28, 1873,
11  stated that -- quote, Charles T. Hayden left his home
12  at Hayden's Ferry on the 24th ult., in company with his
13  cousin, three Americans and three Mexicans, for the
14  purpose of prospecting along the Salt River for timber
15  suitable to saw into lumber.  The party took 10 or
16  15 days' provisions with them, expecting to be back in
17  15 days at the farthest.  They proceeded to McDowell,
18  as Mr. Hayden had an order from General Crook for an
19  escort...with but eight days' provisions.  They had not
20  been heard from since.  (Prescott Arizona Miner), end
21  quote."
22      Q.    Then there's two more paragraphs that I think
23  place this set of questions in context, the third
24  paragraph down and the fourth paragraph.  Would you
25  read those, please?
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 1      A.    Sure.
 2            The third paragraph begins "The Arizona
 3  Citizen, Tucson, July 26, 1873 -- 'Letter from Fort
 4  McDowell -- . . . A party of men who have been out with
 5  Judge Hayden, looking for timber up the Salt River,
 6  passed here yesterday morning.  They report that while
 7  in camp a few miles above here, a party of Apaches came
 8  near their camp, but as soon as the Apaches discovered
 9  the party, they ran away.'"
10            The next paragraph.  "As a result of this
11  trip, Mr. Hayden decided that logs would lodge in the
12  canyons and could only be floated when the river was in
13  flood, but that at such times it would not be possible
14  to hold them by a boom in the river."
15      Q.    So when you were looking for items that would
16  support navigability, including the floating of logs,
17  did you see this paragraph?
18      A.    Yes.
19      Q.    And you didn't include it in your slide
20  there?
21      A.    I talked about this specifically when I was
22  talking about floating logs.
23      Q.    So you understand that Hayden decided that
24  having examined the river himself, that it just simply
25  wasn't possible?
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 1      A.    Yes, and that was exactly what I said
 2  yesterday.
 3      Q.    And the Logan referred to in the earlier, the
 4  first paragraph, is there any quote from Logan at all
 5  in any of the literature you've seen, including what's
 6  before you now?
 7      A.    Well, yes, there is a Logan that gave -- the
 8  James Logan, who gave us a very detailed description of
 9  his trip with Mr. Burch.
10      Q.    But that, we don't know that's the same
11  Logan, do we?
12      A.    Not -- no, we don't.
13      Q.    Okay.  So let's deal with this Logan.  We
14  know that Carl Hayden said this Logan was a person, and
15  we don't really know where Carl got that information,
16  do we?
17      A.    Well, he says he got it from Logan; but,
18  yeah, other than that, no.
19      Q.    You think Carl got it from Logan --
20      A.    Well, Charles.
21      Q.    -- in 1872?  He wasn't even a bright point in
22  his dad's mind at that time, was he?
23      A.    Then he must have gotten it from his father.
24  Sorry.  You said Carl; I was hearing Charles, so...
25      Q.    So we don't know where Carl Hayden, who wrote
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 1  this book, got that reference to Logan, do we?
 2      A.    Are you suggesting that Carl Hayden's
 3  recollections are unreliable?
 4      Q.    I'm suggesting that you don't know where he
 5  got it; is that correct?
 6      A.    It doesn't say in this article, that's
 7  correct.
 8      Q.    Yeah.  And you don't know where he got it, do
 9  you?
10      A.    Other than -- no, I don't, not specifically.
11      Q.    And you don't know if there's any quotes of
12  that Logan supporting his trip from the White Mountains
13  to Phoenix, do you?
14      A.    Could you repeat the question?
15      Q.    Do you know if there's any direct quotes by a
16  person named Logan of his trip from the White Mountains
17  to Phoenix in a stout boat?
18      A.    Again, a stout boat is not a specific kind of
19  boat.  But, no, I'm not aware of any direct quotes from
20  Mr. Logan describing his trip.
21      Q.    Okay.  Well, how about any boat then, if
22  stout is too specific?
23      A.    I'm not aware of any direct quotes from
24  Mr. Logan describing his trip.
25      Q.    And what year do you think that trip, if it
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 1  was made, what year would that have been?
 2      A.    It just says that he had made an earlier
 3  trip, so as I said yesterday, that's prior to June
 4  1873.
 5      Q.    Do you know when Fort Apache was established?
 6      A.    No, not offhand.  I believe I had that
 7  somewhere in one of the slides at one point or another,
 8  but I don't recall.
 9      Q.    Well, do you know when the Fort, the White
10  Mountain Apache Reservation, was established?
11      A.    No.
12      Q.    I want to now take you to the issue or the
13  location on the river called Quartzite Falls.
14      A.    Okay.
15      Q.    You're familiar with that, correct?
16      A.    I've been there.
17      Q.    And as I recall your testimony, you never
18  took a watercraft from -- in the Upper Salt, what they
19  call Segment 2, over Quartzite Falls before it was
20  rendered into something other than a fall, right?
21      A.    I did not boat it before -- you're talking
22  about the -- when it got dynamited by Mr. Stoner?
23      Q.    Right.
24      A.    So, no, my boating trips were after that
25  time.
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 1      Q.    Yeah.  And did you ever see Quartzite Falls
 2  personally before it was dynamited?
 3      A.    Not in the field, but I've seen video and
 4  pictures, and I've talked to a number of boaters who
 5  were there beforehand.
 6      Q.    And then how tall is Quartzite Falls before
 7  it was dynamited?
 8      A.    It's really not a falls.  It's a rapid.  So
 9  it's a -- there was a pourover there, and my
10  recollection and from the folks that I talked to and
11  the pictures, it would be, at most, 6 feet; but, again,
12  it depends on the flow.  At low flow you would see more
13  of a vertical drop, at higher flows less so.  It's more
14  of a rolling turbulent rapid.
15      Q.    Let's take you back to the time before 1873,
16  when Mr. Hayden, Carl's dad, struck out up the Salt
17  River to look for ways to float timber down the river.
18            Are you aware of any other boat that traveled
19  from the White Mountains in the Upper reaches, either
20  on the Black River or the Salt River, down through
21  Segment 1 or 2, before 1950?
22      A.    Well, there was Mr. Hayden's dugout canoe,
23  and that would have been on the White, potentially into
24  Segment 1 of the Salt.  I doubt it, though.
25      Q.    And that was Mr. Hayden, Carl Hayden's


Coash & Coash, Inc.







SALT RIVER     VOLUME 23      05/19/2016 Page 4920


 1  father?
 2      A.    It was the Hayden expedition.  He actually
 3  didn't go with the boat.  He left men behind and took
 4  the boat.
 5      Q.    Yeah.  We don't know, actually, where that
 6  dugout canoe was built or from where on any river it
 7  left, do we?
 8      A.    I think within a reasonable degree of
 9  scientific certainty, we do know --
10      Q.    Okay.
11      A.    -- where it started, and we don't know
12  exactly where they finished.
13      Q.    Okay.  So with that reasonable degree of
14  scientific certainty, where did it start?
15      A.    In the White Mountains on the White River.
16      Q.    Where on the White River?
17      A.    Oh, exactly where?  We don't know exactly.
18      Q.    Yeah.  And what do you --
19      A.    But it would be in the area of where the
20  logging would occur, and I would guess it would be in
21  the range of the White Mountain Apache Tribe.  From my
22  experience on the river, probably close to where the
23  town is now.
24      Q.    And what do you cite to for that scientific
25  certainty?
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 1      A.    My understanding of Arizona, of that
 2  particular reach of the river, the physical
 3  characteristics around it.
 4      Q.    Yeah.  No, I'm talking about where that boat
 5  started.
 6      A.    Well, it says he came down the Salt.
 7      Q.    Yeah.  From --
 8      A.    Or the White and the Salt.
 9      Q.    What record --
10      A.    And he was stationed at Fort Apache.
11      Q.    What was stationed at Fort Apache?
12      A.    Mr. Logan was.
13      Q.    The what?
14      A.    Mr. Logan.
15      Q.    No.
16      A.    Well, not stationed.  He was working there.
17      Q.    I think we mixed up two boats here.  We've
18  got a boat that the Scotch guy built, right?  And
19  that's not a dugout, right?
20      A.    That's correct.
21      Q.    Okay.  Now, you're --
22      A.    I'm sorry.  You were asking me about --
23      Q.    -- referring to --
24      A.    -- the Hayden trip, right?
25      Q.    Okay.
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 1      A.    No, exactly where it started, no.
 2      Q.    So, and Hayden, he traveled on down to
 3  San Carlos, went to Fort Grant, and then went on over
 4  to Tucson, right?
 5      A.    Yes.
 6      Q.    Okay.  And so part of his party, so the
 7  history books say, built a dugout.  But we don't know
 8  where they built the dugout, right?
 9      A.    Not exactly, no.
10      Q.    And we don't know what river they floated
11  down, do we?
12      A.    We do.
13      Q.    We know -- do you know that -- they floated
14  down the Salt, correct?
15      A.    It said the White and the Salt, yeah.  We
16  talked about that yesterday.
17      Q.    And what I'm asking you to give us is the
18  reference to the floating on the White River.
19      A.    We did that yesterday, but I'll go look it up
20  again.
21      Q.    Could you pull up your PowerPoint 11, please?
22  Maybe that would help.
23      A.    It's up in front of me.
24      Q.    Do you see the reference to that?
25      A.    Reference to which?
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 1      Q.    The dugout.
 2      A.    I see that it says a canoe here, but -- well,
 3  wait.  So I see a reference to a canoe.  I don't
 4  actually see the word dugout.  But I do recall in the
 5  account that they talked about as a dugout.
 6      Q.    Okay.  Do you see what -- can we read what
 7  that says there on your PowerPoint?
 8      A.    Sure.
 9            Well, the slide is titled -- it's Slide
10  Number 11, "Historical Boating Accounts."
11            The first bullet says "Charles Hayden - Log
12  Floating Experiment."
13            Sub-bullet, "Segment 1, question mark.
14  Probably on the White or Black River."
15            Second bullet, "Initial Reconnaissance
16  (6-14-1873)."
17            Sub-bullet, "Headwaters of the Salt River
18  Trip."
19      Q.    Okay.  That's good enough.
20            And your own reference is probably on the
21  White River, right?
22      A.    Yes.
23      Q.    So you don't know as a certainty that it
24  started on the White River?
25      A.    I talked about this at length yesterday.
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 1  This slide --
 2      Q.    Could you just answer that question?
 3            You say probably.  Is that what --
 4      A.    I am answering that question.
 5      Q.    Is that what you meant, probably?
 6      A.    And I'm explaining.
 7      Q.    Is the answer to that, yes, probably?
 8      A.    The answer is more than, yes, probably.
 9      Q.    So that's a tough one for you?  You just
10  can't answer that question about is, yes, probably,
11  what you said?
12      A.    I was in the process of answering it, and you
13  were in the process of interrupting that answer.  So
14  you can have it either way.
15      Q.    Yeah.  Well, the way I want it is the way I'm
16  asking it.  Will you answer this question yes or no?
17      A.    No, I won't.
18      Q.    Did you say that it is probably where they
19  started?
20      A.    I won't answer that question yes or no.
21      Q.    Okay.
22      A.    Because I don't think I'm obligated to.
23      Q.    Okay, we'll see what -- it doesn't matter to
24  me what you think you're obligated to do.  I'm asking
25  you if you can answer that question.  And the answer
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 1  is, you won't answer that one, right?
 2                 THE WITNESS:  I'm here to provide
 3  evidence to the Commission, and I'll ask the
 4  Commission, do you prefer a yes/no answer that does not
 5  give you the information you need, or do you prefer a
 6  more elucidating answer?
 7                 CHAIRMAN NOBLE:  Could we go back over
 8  the slide again?
 9                 THE WITNESS:  Pardon me?
10                 CHAIRMAN NOBLE:  Could we go back over
11  the slide again?
12                 THE WITNESS:  Sure.
13                 CHAIRMAN NOBLE:  Would you go ahead and
14  read it, that bullet?
15                 THE WITNESS:  Sure.  It says "Segment 1,
16  question mark.  Probably on the White or Black River."
17                 CHAIRMAN NOBLE:  Is your testimony right
18  now, Jon, different than that?
19                 THE WITNESS:  Yes, as I explained
20  yesterday.
21                 CHAIRMAN NOBLE:  You're changing your
22  testimony from the slide.  You said probably in the
23  slide, and today you're saying, no, it was really on
24  the White?
25                 THE WITNESS:  This is something that if
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 1  I would just -- we would be done with this discussion
 2  if I was allowed to answer the question.
 3                 CHAIRMAN NOBLE:  Go ahead.  I'm just
 4  asking you, are you changing your testimony and
 5  saying --
 6                 THE WITNESS:  I am definitely not
 7  changing my testimony from yesterday.
 8                 CHAIRMAN NOBLE:  Excuse me, Jon.  I'll
 9  make the point, and you can take all the time you want
10  after that.
11                 On the slide it says it was probably on
12  the White or the Black.  Are you saying now that it was
13  not probably on the Black; it was only on the White?
14                 THE WITNESS:  Yes.
15                 CHAIRMAN NOBLE:  Thank you.
16  BY MR. SPARKS:
17      Q.    Would you project that slide up on the
18  screen, or do you have that ability there?
19      A.    I'm using my computer for other things at the
20  moment.
21      Q.    Okay.
22      A.    So I would prefer not to.  If you would like
23  to project it, I'm happy to give you this digitally and
24  you can project it; but I have other information on my
25  computer.
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 1      Q.    No, I'm going to have to confess here that I
 2  have this computer sitting in front of me just so I can
 3  be one of the big kids, but I can't actually see it,
 4  so -- and I also can't operate it, so --
 5      A.    So there's a simple explanation that clears
 6  this up.
 7      Q.    Yeah.
 8                 THE WITNESS:  And, Eddie, if you could
 9  just ask me on redirect, I'll do it then.
10  BY MR. SPARKS:
11      Q.    Okay.  So prior to 1950, is that the only --
12  the only reference you have to a boat having floated
13  the White River and the Salt River to Phoenix?
14      A.    In terms of the White River, again, we didn't
15  focus on that for this presentation here, and I don't
16  recall the type of evidence that we had for the White
17  River when we did that study.  It's just been a long
18  time.
19            In terms of the Salt River prior to 1950 in
20  Segment 1, I don't recall any other historical accounts
21  up there as I sit here right now.
22      Q.    And prior to 1950, just on Segment 2, do you
23  have any reference to any boat having successfully
24  navigated Segment 2 prior to 1950?
25      A.    Just one second.
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 1            No, I do not.
 2      Q.    And then in your earlier testimony, you
 3  referenced the development of inflatable boats
 4  subsequent to World War II as a way that you had
 5  learned that people had started navigating, say,
 6  Segment 2 downstream on the Salt; is that fair to say?
 7      A.    Could you repeat the question?
 8      Q.    After -- my understanding of your testimony
 9  was, sometime after World War II and the development of
10  inflatable boats, that parties started floating down at
11  least what appears to be Segment 2, by the State's
12  designation, in inflatable boats; is that accurate?
13      A.    I don't recall giving that testimony this
14  week.
15      Q.    No.  I mean, this is like the 19th year.
16            So asked another way, what is the earliest
17  information you have about the use of inflatable boats
18  for use in Segment 2, for floating Segment 2?
19      A.    Yeah, again, I don't recall that as being
20  part of my rebuttal testimony, but -- so my
21  recollection of that would be from my direct many
22  months ago; and I believe it was after World War II, in
23  the vicinity of the 1950s.  If you want me to be
24  precise, I would be happy to go look that up.
25      Q.    No, that's good enough.
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 1            When did you first attempt to float on
 2  Segment 2 down the Salt River to what is now called
 3  Segment 3 by the State?
 4      A.    When did I personally make my first floating
 5  attempt?
 6      Q.    Yes.
 7      A.    Well, it wasn't an attempt.  We did it.
 8  Well, let's see, it would be -- Segment 3.  I've been
 9  in Segment 2 in 1993 or '4.  Down into Segment 3, that
10  would be more recently; be in the last four years.
11      Q.    So your earliest trips down Segment 2, would
12  you get out, say, at Cibecue Creek then, instead of
13  going on down to Segment 3?
14      A.    Actually, now that I think about it, there
15  were other trips in Segment 3; but starting in
16  Segment 2, no.  That's a different question.  So let me
17  parse that out.
18            So I have taken trips that started at the
19  bridge or just below the bridge, the U.S. 60 bridge,
20  and there have been times when I've gotten out at
21  Cibecue.  There have been times where I've gotten out
22  at Hoodoo Rapid, which is below Mescal Falls.  It's
23  where the Indian road turns up away from the river and
24  goes up into the hills.  There have been trips where
25  I've taken out at Gleason.  Those are the three places
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 1  that I've taken out on the many trips I've done in that
 2  area.  And then there have been trips where we've
 3  started at Horseshoe.  There's been a trip where I
 4  started at Horseshoe and went down to the lake, and
 5  then there have been trips where we've gone through,
 6  bridge to bridge.
 7      Q.    When you took out at Gleason, how did you get
 8  back out to your vehicle with your equipment?
 9      A.    All but one time we came in from river left,
10  which is down from U.S. 60.  I don't recall the name of
11  the road there.  You come down, basically, at the lower
12  end of Gleason Flat.  My first trip we took out at
13  Gleason and we went the other way, off river right, and
14  you connect back up with whatever Indian route that is
15  that takes you right by the bridge.
16      Q.    And if I understand you correctly, you've
17  never started at the beginning of Segment 2 above,
18  upstream from the bridge, correct?
19      A.    Done that twice.
20      Q.    You did what?
21      A.    I've done that twice.
22      Q.    Well, where did you start?
23      A.    Just below Apache Falls.
24      Q.    And the one time you asked for a permit to go
25  up there and were denied the permit.  You -- the other
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 1  two times then you went out without a permit?
 2      A.    No.  We were on a commercial trip on those
 3  two times, and they had permits, yeah.
 4      Q.    You had a permit to start at just below
 5  Apache Falls and go under the bridge?
 6      A.    Uh-huh.  Yes.
 7      Q.    Well, at that location between Apache Falls
 8  and the bridge, there's -- the bed of the river is
 9  basically a groove about 3 feet wide, isn't it?
10      A.    No.
11      Q.    At low flow?
12      A.    This was not a low flow trip.  They were not
13  low flow trips.
14      Q.    Have you taken any low flow trips?
15      A.    Yes.
16      Q.    What do you consider a low flow trip?
17      A.    I would say -- well, certainly below the
18  10 percent discharge that we've been talking about
19  here, and I have not personally done a trip that low.
20  My lowest trip has been at 188 cfs.
21      Q.    Say that again?
22      A.    My lowest trip on Segment 2 has been at
23  188 cfs.
24      Q.    And 188 cfs measured where?
25      A.    At Chrysotile.
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 1      Q.    You know what Chrysotile is?
 2      A.    It's a place.
 3      Q.    Well, you know that it's a name of a
 4  formation of stone?
 5      A.    Chrysolite is a mineral.
 6      Q.    And Chrysotile --
 7      A.    Is probably --
 8      Q.    -- is asbestos, right?
 9      A.    Probably a mis -- I didn't -- I -- whatever.
10  I don't know that.
11      Q.    Okay.
12      A.    I didn't find it important to my boat trip.
13      Q.    Well, it would be a good idea not to breathe
14  any of that if you're down there.
15      A.    Yeah.
16      Q.    How many -- what are the total number of
17  trips that you've taken down Segment 2, including those
18  where you extended the trip into Segment 3?
19      A.    More than 10, less than 50.
20      Q.    That's pretty much like bigger than a loaf of
21  bread, but smaller than a dump truck, isn't it?
22            So can you narrow it down?
23      A.    No.
24      Q.    You agree that navigation of Segment 2 is
25  very difficult, correct?
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 1      A.    It can be difficult depending on your skill
 2  level.  It can be difficult depending on your type of
 3  boat you want to bring down there.  I would say, no,
 4  it's not particularly difficult at flows below median,
 5  and it's actually really pleasant.
 6      Q.    So if --
 7      A.    It's a great trip.  It's really -- in fact,
 8  if it were closer to Phoenix, I think it would be
 9  crowded.
10      Q.    Yeah.  So you never said that navigating
11  Segment 2 is difficult?
12      A.    It's more difficult than the other segments,
13  and it requires more skill as the flow rates go higher.
14      Q.    I wanted to talk with you about the flow
15  rates, so that's --
16            I'm thinking of your graph -- I don't know if
17  these have a number on it. -- of Segment 2, and it's
18  your Slide 87.
19            Tell me when you've found that, would you?
20      A.    I found it.
21      Q.    And on Slide 87 -- is it 87?
22            On Slide 87, these are the -- you show the
23  annual flows there as horizontal lines across the
24  variable line -- the variegating line?
25            In other words, across the flow lines you
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 1  show three horizontal lines, correct?
 2      A.    I count five, but okay.
 3      Q.    So you're talking counting at the top of the
 4  chart and the bottom of the chart, or what?
 5      A.    There's a line for the 90 percent flow
 6  duration, there's a line for the mean annual flow,
 7  there's a line for the median annual flow, there's a
 8  line for the median daily flow, and there's a line for
 9  the 10 percent flow.  That's five lines.
10      Q.    Okay.  You got me on vision there.
11            So the median annual flow you say is what
12  number?
13      A.    482.
14      Q.    And then would you turn over to Slide 102?
15      A.    Okay.
16      Q.    And for Segment 2 you show the annual median
17  depth at 2.2 feet, right, for Segment 2?
18      A.    For Segment 2 on Slide 102, the mean
19  annual -- the depth that corresponds on the rating
20  curve to the mean annual flow is 2.2 feet.
21      Q.    Okay.  And so half the time -- so this is a
22  mean, not a median?
23      A.    That's correct.
24      Q.    Okay.  So when we get over to -- let's go
25  over to the medians then, where it makes a little more
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 1  sense to me.  But under Segment 2 you show that the
 2  flow below 10 percent of the time for the median flow,
 3  median daily flow -- is that right, median daily flow?
 4      A.    Yes.
 5      Q.    Okay, median daily flow.
 6      A.    No, it would be the annualized, so...
 7      Q.    Annualized median daily flow?
 8      A.    Yes.
 9      Q.    So that's all the flows during the year.
10  Half of the flows were above and half of the flows were
11  below this line, right?
12      A.    The 10 percent line, 90 percent would be
13  above and 10 percent would be below.
14      Q.    Okay.  So on the 10 percent line, half of the
15  flows were below 1.2 feet in depth, correct?
16      A.    10 percent of the flows were below 1.2 feet
17  in depth.
18      Q.    Okay.  And 10 percent of the flows were
19  below -- or above 3 feet in depth?
20      A.    That's correct.
21      Q.    And then the other 80 percent of the flows
22  were 1.6 feet, right?
23      A.    The other 80 percent of the flows would be
24  between 1.2 and 3 feet, according to the rating curve.
25      Q.    And half of those flows would be below
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 1  1.6 feet, correct?
 2      A.    Now you got it.
 3      Q.    Do you remember Mr. Burtell's report?
 4      A.    Yes.
 5      Q.    In Mr. Burtell's report, I think it's --
 6  Mr. Burtell's report, I think it's Attachment C, he had
 7  some maps attached.  And what I'm handing you here is
 8  an enlargement of those maps.  An enlargement of those
 9  maps.
10            Are you familiar with these parts of
11  Mr. Burtell's report?
12      A.    Yes.
13      Q.    They're in -- I don't think they're in a
14  particular order here, but the second sheet down in my
15  stack has a photo inset in the lower left-hand corner,
16  and can you see that one?  Looks like this.
17      A.    I see it, yes.  It's called Map A2, the title
18  block, for the record.
19      Q.    Thank you.
20            Map A2, and then there's some circles on the
21  map.  They're red circles or orange circles.  Do you
22  see those?
23      A.    I do.
24      Q.    And what are they describing or circling
25  there?


Coash & Coash, Inc.







SALT RIVER     VOLUME 23      05/19/2016 Page 4937


 1      A.    Well, according to the key at the bottom, the
 2  red circle is a road/Jeep access and a purple circle is
 3  a rapid.
 4      Q.    Okay.  And I guess I can't tell the
 5  difference in the colors.  There's a red and then
 6  there's a purple circle also?
 7      A.    On Map A2 there are two red circles and one
 8  purple circle.
 9      Q.    And the purple circle is a rapid?
10      A.    So says the key.
11      Q.    Okay.  So can you tell by that rapid -- do
12  you recognize from the map and your experience that
13  rapid?
14      A.    This is in Segment 1.  I have not boated
15  Segment 1.
16      Q.    Okay.
17      A.    But I do recognize this place.  I have looked
18  at this rapid in detail from aerial photographs.
19      Q.    Okay.  Let's turn to the next page.  I'll see
20  if I can find an indicator, since you taught me how to
21  see this.
22            Map A3.
23      A.    I'm there.
24      Q.    And do you recognize the rapids with purple
25  circles around them in that stretch?
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 1      A.    I recognize them from the aerial photographs,
 2  yes.
 3      Q.    And have you been on these rapids?
 4      A.    We can short-circuit this.  I have not boated
 5  any of the rapids in Segment 1.
 6      Q.    Okay.  And then on Map A4.
 7            Are you there?
 8      A.    I am.
 9      Q.    Do you recognize any of the rapids located on
10  Map A4 in purple circles?
11      A.    Same answer.
12      Q.    Yes?
13      A.    I recognize them from the aerial photographs,
14  but not from a boating trip.
15      Q.    Okay.  Thank you.
16            Yesterday I think you -- or in your evidence,
17  your supplementary evidence -- I'm sorry.  I didn't
18  know you were up.
19      A.    I'm listening.
20      Q.    In the supplementary evidence from the State,
21  there's an item labeled 370.  Is that available to you?
22      A.    I don't have a copy of it in front of me, no.
23  If you describe it to me, I may recall it.
24      Q.    I'm going to give you mine.
25                 CHAIRMAN NOBLE:  Let's go ahead and take
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 1  a break right now, if we could, Joe.
 2                 MR. SPARKS:  Thank you.
 3                 CHAIRMAN NOBLE:  Let's break for
 4  10 minutes and come back at about 25 after.  We'll try
 5  to start before 25 after.
 6                 (A recess was taken from 10:12 a.m. to
 7  10:23 a.m.)
 8                 CHAIRMAN NOBLE:  Joe, are you ready to
 9  begin?
10                 MR. SPARKS:  Yes, sir.
11                 CHAIRMAN NOBLE:  Jon, are you ready to
12  begin?
13                 THE WITNESS:  Yes, I am.
14                 CHAIRMAN NOBLE:  Eddie, you're here.
15  Okay, then we're set to go.
16                 MR. SLADE:  Mr. Chairman, I think we
17  have a question.
18
19             EXAMINATION BY COMMISSIONER ALLEN
20                 COMMISSIONER ALLEN:  Joe or Jon, you
21  said you recognized the points that are in purple here
22  from aerial photographs.  What about the ones on the
23  left side downstream from the gaging station?
24                 MR. MURPHY:  At Page 4?
25                 THE WITNESS:  That's what you're asking
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 1  me about?
 2                 COMMISSIONER ALLEN:  Yes, A4.
 3                 THE WITNESS:  Map A4.  Oh, I'm sorry.
 4  Thank you for clarifying that.  Well, I didn't
 5  recognize.  I thought these were all in Segment 1, so
 6  no.  I have boated everything below Apache Falls, as I
 7  said before, and that would include the area just above
 8  the bridge, past the gaging station, and around Mule
 9  Hoof Bend there.  So I've boated that numerous times,
10  as we discussed previously, so thank you for catching
11  that.
12                 COMMISSIONER ALLEN:  Thank you.
13
14           REBUTTAL CROSS-EXAMINATION (CONTINUED)
15  BY MR. SPARKS:
16      Q.    And, pardon me, I didn't hear which of the A
17  numbers on the maps you were looking at at that time.
18      A.    A4.
19      Q.    A4.  I want to go back to the Logan
20  reference.  I think when I asked you whether that was a
21  first or last name, I think your response was I don't
22  think the newspapers would have gotten that wrong.
23            But do you have a newspaper reference to
24  Mr. Logan or a Logan?
25      A.    No, not that specifically states that this
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 1  was the Logan that was in other -- there are
 2  newspaper -- let me answer this as clearly as I can.
 3            There are newspaper references to James Logan
 4  from the Burch account.  This particular Logan, I don't
 5  have a newspaper account.  There's also another Logan
 6  in the record related to the Robinson trip, which may
 7  or may not be the same person.
 8            So this particular one, I don't have another
 9  one.  When I said they wouldn't have gotten it wrong,
10  what I -- I don't believe I actually said that.  I
11  think what I said was it's more likely, it's highly
12  likely that that would be his last name.  And whether
13  it was Logan or some other name, it was a person that
14  they were referring to that had taken a boat trip.
15      Q.    Okay.  But in this particular reference,
16  we're only talking then your only source is Carl
17  Hayden's book, correct?
18      A.    Yes.
19      Q.    And I had the privilege, as a member of the
20  Capitol police force, of taking Mr. Hayden, Senator
21  Hayden, on an afternoon walk every afternoon when I
22  wasn't doing something other more dangerous thing in
23  the 1960s.  And he didn't -- I just wanted to tell you
24  that at this time he didn't have a lot of time to write
25  books; but he did, after retiring, write a book, and I
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 1  believe the book that you're referring to was published
 2  in 1972.  So if you'll accept that, that it wasn't
 3  1940, that would give us a context for that book.
 4      A.    Yeah, I believe as I said, when you gave me
 5  the exhibit and I turned to the first page, it said
 6  "Copyright 1972."  So, yeah, you're right.
 7      Q.    And then Carl's recollection, as he says in
 8  his book, is from newspaper accounts and other things
 9  that he read and stories that his dad told him.
10            And do you have any other recollection of how
11  he gathered his information?
12      A.    No.
13      Q.    And if he's recalling a story that his dad
14  told him in 1972, it was from something that happened
15  in a period of time earlier than 1872, wouldn't that be
16  about right, on the map?
17      A.    It would be earlier than 1873, but yes.
18      Q.    So a hundred years earlier is a story that
19  he's relating in that particular part of his book, and
20  he doesn't provide a reference for that particular
21  statement, or at least you are unaware of one, if he
22  did so, right?
23      A.    I'm unaware of that.
24      Q.    Okay.  I then want to go to a couple of other
25  parts of your testimony.  And I believe in -- you
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 1  floated the Edith in Segment 4, right?
 2      A.    Segment 5.
 3      Q.    Segment 5.
 4      A.    And a portion of Segment 6.
 5      Q.    A portion of Segment 6, which means, what,
 6  that portion above Granite Reef Dam?
 7      A.    That's correct.
 8      Q.    Okay.  I wanted to talk with you about what
 9  your suppositions about the flow of the Salt River was
10  before and after diversion dams were built for
11  irrigation.
12            First of all, would you agree that at least
13  for the period of record that we have, that the
14  combined flow of the Salt and the Verde is
15  approximately 1.2 million acre-feet a year?
16      A.    In terms of those numbers, I would need to do
17  a conversion from -- to the units I normally think of.
18  I provided plenty of information about what the
19  combined flow of the river was, so -- but in million
20  acre-feet per year, I would need to do the conversion.
21      Q.    Okay.  Are you familiar with the early crops
22  in the Phoenix Valley irrigated by the early European
23  Americans here?
24      A.    Generally.
25      Q.    What were those crops?
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 1      A.    Well, I know that they've grown some
 2  vegetables.  I think pumpkins were one thing that they
 3  were growing, wheat, and other grain crops, as I
 4  recall.
 5      Q.    Okay.  And do you remember any testimony
 6  about the size of the -- of Phoenix about, let's say,
 7  the 1850, 1854 to 1872?  Do you have any recollection
 8  of the population?
 9      A.    I have a slide that describes population of
10  the Phoenix area.  So I recall that slide, yes.
11      Q.    Do you have that available to you there?
12      A.    Yes.
13      Q.    Would you refer to it, please?
14      A.    Okay.
15      Q.    So what do you show there as some examples of
16  the population?
17      A.    In my original presentation on the Salt
18  River, Slide 114 was entitled "History:  Key Findings,"
19  sub-bullet "Population along the Salt River."  It lists
20  Phoenix in 1890 as having a population of 3,152.  I
21  know that in here at one point we described and talked
22  about Mr. Ingalls, the Ingalls brothers, I think it
23  was, the Ingalls survey, and they had made a note that
24  Phoenix had just been settled in 1868 and it had some
25  50 people there or something like that.
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 1      Q.    Do you recall the first diversion canal for
 2  irrigation by the Euro-Americans?
 3      A.    Yes.
 4      Q.    Which one was that?
 5      A.    The Swilling's Ditch.
 6      Q.    About what year was that?
 7      A.    I think that was 18 -- I'll look that up too.
 8            1867.
 9      Q.    Do you know how much water he pulled off the
10  river at that time?
11      A.    No.
12      Q.    Do you know how much land he irrigated at the
13  time?
14      A.    I've seen it in the past.  I don't recall it
15  as I sit here today.
16      Q.    Do you know how long the point from the point
17  of diversion from the river to the point of irrigation
18  on the field was?
19      A.    Not specifically by distance.
20      Q.    What would you consider to be the market for
21  irrigated vegetables and grains?  Is it would be the
22  Phoenix market along the Salt River?
23      A.    I think primarily, what I recall from the
24  historical documents that were prepared, was that they
25  came down here to farm, and they were going to sell to
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 1  Fort McDowell, as well as to take materials back up to
 2  Prescott.
 3      Q.    So to Prescott by wagon, right?
 4      A.    Yes, and I think Wickenburg as well, the
 5  mines around Wickenburg.
 6      Q.    And Fort McDowell, which was a military post?
 7      A.    Yes.
 8      Q.    Do you know what the volume of the crops were
 9  that were produced in, for instance, 1868, any crop
10  reports?
11      A.    Not offhand, no.
12      Q.    Through 1911, do you know how many irrigated
13  acres there were in the -- irrigated under the Salt
14  River in the Valley at the time of statehood?
15      A.    I don't recall that here.  I have a vague
16  recollection of there being a table of that in the Land
17  Department report.
18      Q.    For instance, on the -- do you remember your
19  report about the person who built a flatboat and took
20  5 tons of wheat from up around Hayden's Ferry down to a
21  canal about 4 miles downstream on the Salt?
22      A.    Got a few of the facts there, but I remember
23  the account, yes.  A few of the accounts incorrect
24  there, but...
25      Q.    Okay, well, I want to get the facts straight.
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 1            So how far down -- what -- where did he
 2  depart with his load of wheat?
 3      A.    Well, you said he built a boat, and I don't
 4  know that I've ever said that he built the boat.  I
 5  said they took a boat.
 6            And they left from somewhere in the vicinity
 7  of Hayden's Ferry, Hayden's Mill, and went down to
 8  Hellings Mill, I believe it was called.  They stopped
 9  at something.  Barnum's Pier, is that the account?  At
10  any rate, it was a short distance on the river, 3 and a
11  half miles, something like that.
12      Q.    3 and a half miles?
13            Would you think Hayden Mill was there at the
14  time that he took his wheat on down 3 and a half miles
15  to a different mill?
16      A.    Let's see, 1873.  I would have to go back and
17  look at the report to be sure.
18      Q.    Do you have any idea what kind of a crop
19  yield you would have to have per acre to produce 5 tons
20  of wheat in those days?
21      A.    No.
22      Q.    Do you understand the way the diversion dams
23  were built at the time?  Do you know what they were
24  made out of?
25      A.    Dirt, rock, brush, piles that were driven to
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 1  provide some stability sometimes.
 2      Q.    Yeah.  The one where Swilling put his ditch
 3  out, do you know what the foundation of the river is
 4  right there?
 5      A.    At Swilling's Ditch?
 6      Q.    Yeah.
 7      A.    It's alluvium.
 8      Q.    What about at Granite Reef, what's the
 9  foundation of the river there?  Do you know?
10      A.    Well, I do know that there's shallow bedrock
11  there, but I haven't specifically looked at the
12  foundation plans for Granite Reef Dam.
13      Q.    And the next shallow bedrock downriver from
14  Granite Reef, would that be near Hayden's Ferry?
15      A.    There is shallow bedrock at Tempe Butte, yes.
16      Q.    And at Tempe Butte there's a geological
17  formation that extends out over the river and runs
18  basically over -- clear over to under Papago Park,
19  right?
20      A.    In the river's current configuration, yes, it
21  is underneath the river.  It's not exposed in the
22  riverbed, but it is beneath the river there.
23      Q.    Do you agree that the subflow of the river,
24  that that geological feature near where the -- let's
25  say the -- I guess it's Mill Avenue crosses over the
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 1  Salt River Bridge there right in that location.  Do you
 2  agree that that formation, wherever it's located in
 3  that area, brings the subflow of the river to the
 4  surface?
 5      A.    It brings some of the subflow, yes.  That was
 6  my testimony yesterday.
 7      Q.    And then after it passes over that geological
 8  feature, do you agree with the representations, for
 9  instance, made by the Spanish that the Salt River
10  disappears into the sands for long periods of time and
11  comes back up when it joins the Gila?
12      A.    I don't recall ever seeing that.
13      Q.    So you -- as far as you're concerned, if it
14  flows over the geological feature at Tempe, at Mill
15  Avenue, it doesn't sink into the sand or disperse into
16  the sand below that location?
17      A.    There's, no doubt, some amount of
18  infiltration that occurs between Tempe Butte and the
19  area upstream of the Gila confluence; but I don't
20  believe that it entirely disappears, except perhaps in
21  most extreme drought conditions.
22      Q.    And so you don't recall any of the Spanish
23  observations that the river sinks below the sand and
24  comes back up at the Gila?
25      A.    Not the Salt River, no.
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 1      Q.    Yeah.  In low flows then, do you agree that
 2  in low flow channels there's more than one low flow
 3  channel below the Tempe geological feature?
 4      A.    On various maps there are places where the
 5  river is more than one low flow channel, yes, a split
 6  channel.
 7      Q.    And I want to take you over to the beaver,
 8  beaver question now.  And is it your testimony that
 9  there are no beaver between, say, Tempe Butte and the
10  junction, excluding the 99th Avenue period of
11  contribution, sewer plant contribution; that there's no
12  beaver there from the early American period, European
13  American period, till the period of statehood?
14      A.    You're going to need to repeat that question.
15  That was a little convoluted for me.
16      Q.    Yeah.  Well, it may not have been convoluted,
17  but it was confusing at least.
18            Is it your position, your testimony, that
19  there are no beaver between where the geological
20  feature crosses the river at Tempe Butte and the
21  junction -- its junction with the Gila River from,
22  let's say, 1864 to 1912?
23      A.    That is not my testimony.
24      Q.    Okay.  What is your testimony about beaver in
25  that location?
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 1      A.    I believe I stated yesterday that it was
 2  noted that there were beaver in the Salt River, and I
 3  don't recall any historic descriptions that
 4  specifically say -- describe the numbers of beaver in
 5  the areas where you describe them.
 6            But it's my belief, based on my understanding
 7  of the river conditions and the historical descriptions
 8  that I've seen, that it would be likely that you would
 9  see beaver in that reach.
10      Q.    And at low flow channels, would it be your
11  testimony that the beavers would not have built dams
12  across low flow channels to support their lifestyle
13  there?
14      A.    I don't believe that beaver built dams across
15  the low flow channels of the Lower Salt, unless you're
16  including in your definition of low flow channels maybe
17  some side sloughs, something like that; not a
18  continuous channel that was fed by the main flow path
19  of the Salt River, no.
20      Q.    So in none of the variety of channels that
21  would have been in existence at low flow below Tempe
22  and the junction of the Gila River would there have
23  been beavers who built dams there?
24      A.    Not across the low flow channel.
25      Q.    So if the low flow channel was from me to
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 1  you, they wouldn't have built a dam there?
 2      A.    I don't recall any descriptions of the low
 3  flow channel being the distance between you and I,
 4  which looks to be about 12 to 15 feet.  No, I don't
 5  recall anything like that at all.
 6      Q.    Well, I know you probably prefer a greater
 7  distance than 15 feet for the time being; but do you
 8  think the low flow channels were not 15 feet wide at
 9  that -- during low flows?
10      A.    No, I think they were wider.
11      Q.    And would there have been water clear across
12  the low flow channel, or are you talking about the
13  depression itself?
14      A.    Yes, there would be water across the low flow
15  channel.
16      Q.    The entire width of the low flow channel?
17      A.    Well, let's pause for a second and make sure
18  that we're talking about the same thing.  When you say
19  low flow channel, what exactly are you including in
20  that?
21      Q.    I'm talking about the depression that the
22  water runs to when it's not flooding the entire river
23  channel from bank to bank on both sides.  I'm talking
24  about those low flow channels.
25      A.    As I look at the data that we have, maps
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 1  drawn by the Ingalls, cross sections derived from
 2  historic topographic maps, I don't see any evidence
 3  that the -- in any way the low flow channel was 15 feet
 4  wide in the Lower Salt.
 5      Q.    Do you have any evidence of how wide they
 6  actually were then?
 7      A.    Yes.
 8      Q.    Okay.  What is it?
 9      A.    I believe I gave that yesterday and in my
10  direct testimony.
11      Q.    Well, see, that's not a helpful answer.  I
12  want to know what the answer is.
13      A.    Okay.  Let's go back and look.
14            I don't believe that we talked about width in
15  my rebuttal testimony yesterday, but here we go.
16            In the original Land Department report,
17  Table 7-18 on Page 726.  This is the 2006 version of
18  that report.  The table has, for various flow rates,
19  top widths, called Average Hydrologic Characteristics
20  for Prestatehood Salt River.  At 20 cfs it lists
21  160 feet, at 300 cfs it lists 210 feet, at 1,400 cfs it
22  lists 300 feet.
23      Q.    Well, at those rates of flow and the widths,
24  that water couldn't have been very deep then, could it?
25      A.    The depths that are listed there at 20 cfs
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 1  are 0.3 feet, at 300 cfs it's 1.4 feet, and at 1,400
 2  cfs it's listed at 3.2 feet.
 3      Q.    And the 300 cubic feet per second was -- is a
 4  percentage of the annual flow or daily annual flow
 5  related to that percentage; like is it above
 6  10 percent?
 7      A.    Well, 300 cfs would be a percentage of the
 8  annual flow; but, no, it was just that table, in the
 9  footnote it says "20 to 30 cfs are typical low flows
10  after canal diversions.  300 cfs is the minimum monthly
11  flow of the prestatehood records" -- I'm sorry.
12  "300 cfs is the minimum monthly flow in prestatehood
13  records."
14      Q.    And is that -- your testimony, that's after
15  diversions for irrigation?
16      A.    That is a depleted flow rate, yeah.
17      Q.    That's what?
18      A.    That's a depleted flow rate.
19      Q.    A depleted flow rate.
20            Let's talk about the Day brothers for a
21  couple of minutes.  First of all, do you have any
22  evidence that the Day brothers from the Verde Valley
23  took more than one trip from the Verde Valley to Yuma
24  other than a newspaper reference that says that this is
25  the fifth trip?
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 1      A.    No.
 2      Q.    Do you have any evidence directly from the
 3  Day brothers about their attempts or trips from the
 4  Verde Valley to Yuma?
 5      A.    Other than the newspaper article, which we
 6  cited and described, no.
 7      Q.    And no diaries of the Day brothers?
 8      A.    No.
 9      Q.    No quotations from the Day brothers?
10      A.    They may have been quoted in the article that
11  we just discussed; but outside of that, no.
12      Q.    And is there any other reference, except that
13  one newspaper reference to this is the fifth trip, that
14  there was more than one trip?
15      A.    Other than the article we just talked about,
16  no.
17      Q.    And the Day brothers, I think by your
18  definition of a small boat, would have used or did use,
19  on the trip they made, a small boat, right?
20      A.    Yes.
21      Q.    A skiff?
22      A.    It doesn't say skiff, and people mean
23  different things by that; but just, I think, they
24  arrived in a boat.
25            We can look up the actual account here.  I
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 1  have it here, if it's important to you.
 2      Q.    Well, you don't have an actual account,
 3  though, do you?
 4      A.    Yeah, we do.
 5      Q.    You have an actual account from the Day
 6  brothers?
 7      A.    We have the newspaper account.
 8      Q.    That's not an actual account.
 9      A.    It seemed pretty actual to me.
10      Q.    Yeah.  Well, that's because you're not a
11  historian.  An actual account is one from the person
12  who actually did it.
13      A.    This was a newspaper article about the people
14  who actually did it.
15      Q.    So those accounts about when Rome burned, we
16  have some actual accounts from their own words and then
17  we have a bunch of books, right?
18      A.    I'm really not offering any testimony about
19  the burning of Rome.
20      Q.    Well, in any event, would you agree that
21  that's not a primary source for the Day brother trip?
22      A.    It is not handwritten or typed up by the Day
23  brothers, if that's what you mean by a primary source.
24      Q.    That's not what I mean by a primary source.
25  I mean a primary source is a person who actually took
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 1  the trip.
 2      A.    The only information I know about the Day
 3  brothers is as I've described; nothing more, nothing
 4  less.
 5      Q.    I wanted to ask you about that, the way you
 6  calculated the value of the beaver pelts that you
 7  thought that they must have harvested.
 8            First of all, where did you get the number of
 9  beaver pelts that they harvested?
10      A.    I didn't report on the number of beaver pelts
11  that they harvested.  What I did was --
12            Well, you didn't ask me that.  Would you like
13  me to explain that?
14      Q.    Sure.
15      A.    So as I said yesterday or the day before, we
16  had the -- one of the new accounts from 1894 where two
17  brothers were engaging in a trapping enterprise on the
18  Salt and expect to go on the Verde -- on the Gila, and
19  they said they could get 8 to $20 per pelt, depending
20  on the quality.
21            I used those values on the basis of -- I used
22  those values.  That's where I started.
23      Q.    All right.
24      A.    When it came to the number of pelts, as I
25  said the other day, we know that James Ohio Pattie had
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 1  a permit for 250 pelts.
 2      Q.    We're talking about the Day brothers now.
 3      A.    I'm aware of that.
 4      Q.    The Day brothers, not Pattie, right?
 5      A.    Yes.
 6      Q.    Okay.  Where did you get the number of beaver
 7  pelts for the Day brothers?
 8      A.    I'm explaining that.
 9      Q.    That's a long way around Robinson Hood's barn
10  to get to the Day brothers if you're talking about
11  Pattie.
12            Is that what you did, though?
13      A.    I told you exactly what I did.
14      Q.    Okay.  Well, tell me exactly again then.
15      A.    I'm working on it.
16            So we know that Pattie had a permit for
17  250 pelts.  I said, well, that seems like a reasonable
18  number.  I'm not saying that's exactly the number of
19  the pelts.  The newspaper article says they had a
20  boatload of them.  But I'm just using a number to try
21  to get a feel for what that might look like.
22            And then I found a reference to say, well,
23  how many pelts would go into a bale of pelts and what
24  that bale might weigh.  And I put that together and
25  say, well, if it were 250, it would weigh somewhere in


Coash & Coash, Inc.







SALT RIVER     VOLUME 23      05/19/2016 Page 4959


 1  the vicinity of 400 -- I'm actually going to look this
 2  up here so I get the right numbers.
 3            Okay, this is what I went through.  This is
 4  summarizing the information that's on Slide 31 of my
 5  rebuttal presentation.  The value of the pelts, 8 to
 6  $20 per the 1894 article.  James Ohio Pattie, the
 7  account said the permit limited him to 250 beaver
 8  pelts.  A fur bale would weigh about 90 pounds if it
 9  had about 50 beaver skins in it.  So 250 of those would
10  be about 450 pounds.  And based on the testimony we
11  heard from historic boaters, that easily would fit in
12  the payload of a small boat, either a canoe or a boat
13  like the Edith.
14            And that's simply how I got there.  Was I --
15  hopefully I wasn't trying -- hopefully didn't give you
16  the impression I was trying to imply that they actually
17  had 250.  I was just putting some things together to
18  test out the economics of Mr. Gookin's theory that it
19  would not be economic to take a boat downstream.
20      Q.    And then you took those numbers and came up
21  with a Pattie haul of about $250,000 in today's
22  dollars?
23      A.    If you follow the math, with the Consumer
24  Price Index inflater that Mr. Gookin used and I used,
25  yeah, I did come up with that number, at the high end.
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 1      Q.    Do you really think that in the year that
 2  Pattie made the trip to -- his trip to Yuma, that he
 3  got enough beavers to yield him today's equivalent of
 4  $250,000?
 5      A.    I thought we were talking about the Day
 6  brothers.
 7      Q.    Yeah, the Day brothers.
 8      A.    Yeah.
 9      Q.    You really think --
10      A.    I really wasn't testifying on the value that
11  they might have received.  The point of this was, there
12  was money to be made in harvesting beaver; that the
13  value of the pelts themselves far exceeds the value of
14  a homemade boat taken downstream, and it would be
15  remunerative.  That was the Day brothers' testimony.
16            And I think this analysis, not intended to be
17  an accounting analysis of it.  It was intended to be a
18  is it reasonable, is their statement that they were
19  making money at it reasonable.
20      Q.    So the only fact that you have to deal with
21  is that they went on a beaver hunt, right?
22      A.    No.
23      Q.    Then what do you have besides that that the
24  Patties -- I mean that the Day brothers went from Verde
25  to Yuma trapping beavers?  What do you have besides
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 1  that to say how they did on that trip?
 2      A.    We have the newspaper account that says they
 3  did it.  It says that this was their -- they had done
 4  it other times as well.  They intended to do it again.
 5            So you put those together with what the value
 6  of their boat was, what the value of pelts were at the
 7  time.  You put that together with the fact that they
 8  were intending to do it again.  I think those all lead
 9  you to the conclusion that it was profitable for them.
10      Q.    But you don't have a single fact that says
11  how many beaver pelts they got, that they harvested or
12  sold, do you?
13      A.    Other than the Yuma paper saying that they
14  had a boat full of skins, no.  Don't have the exact
15  number, no.
16      Q.    You actually have a Yuma paper that says they
17  had a boat full of skins?
18      A.    The exact quote is "a large quantity of
19  furs."
20      Q.    We don't have a way of quantifying what a
21  large quantity is, do we?
22      A.    According to my economic analysis, two pelts
23  at $20 would have paid for their boat and their trip
24  home, so --
25      Q.    Well, there's nothing to --
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 1      A.    -- I would think that --
 2      Q.    There's nothing to indicate --
 3      A.    -- two would be a lot less than large.
 4      Q.    Yeah.  There's nothing to indicate that they
 5  would have gotten $20 for that pelt or either of those
 6  pelts, is there?
 7      A.    Not in this story.
 8      Q.    Well, not in any story, is there?
 9      A.    Well, yes, in the other story from 1894.
10      Q.    But that's not the Day brothers story, is it?
11      A.    It's two years later.
12      Q.    Well, I wanted to give -- did you do like a
13  regression analysis or something like that, to try to
14  come up with the numbers?
15      A.    No, I didn't.  No regression analysis was
16  needed.
17      Q.    Well, if I gave you a 1950 price for beavers
18  at 6 -- a beaver pelt at $6 and you did a regression
19  analysis, do you think you would come up with 20 in
20  1892?
21      A.    I'm not sure how you do a regression analysis
22  on one data point, or perhaps you mean something
23  different by regression analysis.
24      Q.    Well, if you did -- if you started with the
25  high price of beaver in 1950 at $6 a pelt and you took
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 1  it, even using some concept of inflation, backwards in
 2  time to the value in 1892, do you think you would come
 3  up with $20?
 4      A.    If the price was -- ask me the question
 5  again.
 6      Q.    If I give you a price point 1950 of beaver
 7  pelts at $6, prime pelt at $6 --
 8      A.    Okay, if $6 is the price in 1950 --
 9      Q.    Right.
10      A.    -- and all you were doing was just deflating,
11  the reverse of inflating by inflation, back to a time
12  previous, then you would get a lower number than $6.
13      Q.    Substantially lower, wouldn't you?
14      A.    It depends on the value and how the market
15  value of beaver changed.
16      Q.    Well, you know, silk came into the market for
17  top hats, right?
18      A.    Okay.
19      Q.    And that pretty much killed the beaver
20  trapping business, didn't it?
21      A.    Apparently not.
22      Q.    And so when do you think that happened?
23      A.    Well, we know that the Day brothers came down
24  in 1892, and this was not their first trip.  They
25  intended to do it again.  We saw some other guys that
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 1  were doing it in 1894.  We had Fogel and Gireaux that
 2  were doing it on the Verde in the 1930s even.  So
 3  apparently these guys felt like they could make money
 4  at it or have fun doing it or something.
 5      Q.    Well, I'm glad you added that have fun part
 6  in there.
 7            Well, let me just kind of -- I listened to
 8  your rebuttal testimony.  You had a bunch of slides,
 9  and you basically pulled up slides where other experts
10  had corrected some part of a previous slide that you
11  had produced, and then after that correction you
12  basically said that wouldn't have made any difference
13  in your opinion; is that correct?
14      A.    No.
15      Q.    It's not correct?
16      A.    No.
17      Q.    So it did make a difference in your opinion?
18      A.    No, that's not what I did.
19      Q.    Well, I didn't ask you if that's what you
20  did.  I said that's what I said you did.
21            You pulled it up, where the other experts
22  showed that you had an error, and then you evaluated
23  that error and sometimes corrected your slide, and then
24  with that correction, said that did not change your
25  opinion, correct?
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 1      A.    So your question to me is, is this what
 2  you're characterizing my testimony as?
 3      Q.    Yeah.
 4      A.    You can characterize my testimony however you
 5  want.
 6      Q.    Okay.  Let me then ask you the question.
 7            When another expert found an error in your
 8  slide and you made that correction, did you -- did that
 9  change your opinion as -- for the -- as a result of
10  that change?
11      A.    What, specifically, are you talking about?
12      Q.    Any of them.
13      A.    We're talking about historical accounts at
14  the moment, you and I, and I recall Dr. Littlefield and
15  Mr. McGinnis pointing out, on the 5 tons of wheat, the
16  date of the story and some of the lines in the story
17  indicating that it was probably not June; it was the
18  prior month.  Whether that was not in June.  Just a
19  second here.  Whatever.  That it was the prior month,
20  whatever it was.
21            And in that particular case, it really didn't
22  change my opinion about the relevance of the account.
23      Q.    Well, let's say the flow of the Verde versus
24  the flow of the Salt.  You had an error there, didn't
25  you?
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 1      A.    I don't recall any errors there, no.
 2      Q.    So you didn't have a different flow for the
 3  flow of the Verde and the flow of the Salt at where
 4  they joined than the other experts?
 5      A.    No.  I'm using the same mean and median
 6  values.  I went through a process to use a different
 7  data set, as suggested by the other guys, and it comes
 8  up with a slightly different number.  The numbers I
 9  reported were not erroneous.  They're just different
10  numbers.
11      Q.    Using their approach to it didn't change your
12  opinion then, did it?
13      A.    The number's lower a little bit.  No, as I
14  said, it really doesn't make a difference in terms of
15  the depths were not substantively different when you
16  use the rating curves, and it certainly doesn't change
17  the historical record as to what actually happened.
18      Q.    And then on the other -- on other slides
19  where you made -- that you pulled up in your
20  presentation of rebuttal where other experts had a
21  different opinion than you, that didn't -- hearing that
22  testimony and seeing their evidence didn't change your
23  opinion, did it?
24      A.    My opinion about the navigability of the
25  river?
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 1      Q.    Right.
 2      A.    No, no.  I still believe it to be navigable.
 3      Q.    And so as to those slides where there wasn't
 4  a difference in terms of an error, but opinion, you
 5  want the Commission to think that in questions where
 6  the experts differ, they should accept your testimony
 7  because you went to the river, right?
 8      A.    They should accept my testimony in part
 9  because I went to the river, yes.
10      Q.    Well, they should prefer your testimony over
11  the other experts because you went to the river, right?
12      A.    I prefer my testimony over the other experts.
13  And I do believe it's extremely valuable to go to the
14  river, as I suggested yesterday, yes.
15      Q.    Yeah.  I don't think anyone has any doubt
16  that you value your testimony.  I agree that you value
17  your testimony.
18      A.    I would say that every expert does.
19      Q.    Well, to sum it up, what you have to support
20  navigability on the Lower Salt is a story about the Day
21  brothers going beaver trapping, at least once, and you
22  have a 3 and a half mile ride in a flatboat of 5 tons
23  of wheat before statehood; isn't that right, that's
24  what you have?
25      A.    I have a lot more than that.
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 1      Q.    Well, what other commercial venture of
 2  boating do you have besides that?
 3      A.    I'm just going to refer you back to all the
 4  things I've said in the past.
 5      Q.    Is there anything that really sticks out in
 6  your mind as a really big boat commercial trip up or
 7  down the river?
 8      A.    A really big boat?  No, I think as I've said
 9  multiple times, there are no really big boats that are
10  going up and down the river.
11      Q.    Is there anything smaller than -- larger than
12  a small boat going up and down the river?
13      A.    Up and down?
14            The biggest boats we had going upstream, and
15  we don't know their exact size, are the ones that were
16  used in 1905 up near Roosevelt.
17            The biggest boats going in the downstream
18  direction would either -- and, again, we don't know the
19  exact size. -- would either be the 5 tons of wheat
20  story or Gentry and Cox, who took their ferry down the
21  river from the Maricopa Crossing and then they ran into
22  some problems on the Gila River, but...
23      Q.    Oh, that reminds me.  That's the other 4-mile
24  trip that you have on the Salt, is during the high
25  water period the Bureau of Reclamation took provisions


Coash & Coash, Inc.







SALT RIVER     VOLUME 23      05/19/2016 Page 4969


 1  up to the dam by pulling a boat up with provisions in
 2  it, right?
 3      A.    I believe it was boats, but it says they
 4  hauled boats or hauled material and boats up the river,
 5  yeah.
 6      Q.    So you've got two 4-mile stretches where they
 7  hauled something that had, at least the origin or the
 8  conclusion, a commercial value, right?
 9      A.    I think you should reread the reports and
10  perhaps the transcript that's being prepared.  I think
11  I've said a lot more than that.
12      Q.    Yeah.  And then we have an unknown quantity
13  of beaver pelts and an -- at an unknown value on at
14  least one trip by the Day brothers, correct?
15      A.    The Day brothers did take more than one trip.
16      Q.    No, you don't have any proof that they took
17  more than one trip, do you?
18      A.    I have a newspaper article that says they
19  traveled this river previously.
20      Q.    So that's it; that's what you have?
21      A.    We've been over this point a number of times.
22      Q.    Yeah, and it didn't get any better at any
23  time, did it; that's what you have?
24      A.    It's gotten the same, yes.
25                 MR. SPARKS:  I believe that will do it
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 1  for me.  Thank you.
 2                 THE WITNESS:  You're welcome.
 3                 CHAIRMAN NOBLE:  Who will be next in
 4  cross-examination?
 5                 MR. MURPHY:  Looks like me.
 6                 CHAIRMAN NOBLE:  We'll take about five
 7  minutes to go ahead and make the change.
 8                 (A recess was taken from 11:09 a.m. to
 9  11:17 a.m.)
10                 CHAIRMAN NOBLE:  Are we ready?
11                 MS. CONSOLI:  I'm ready.
12                 Are you.
13                 CHAIRMAN NOBLE:  Will you put it on the
14  record?
15                 MS. CONSOLI:  You bet.
16                 My name is Carla Consoli, and I'm here
17  on behalf of Cemex.  Thanks for the opportunity to join
18  in here.
19
20                REBUTTAL CROSS-EXAMINATION
21  BY MS. CONSOLI:
22      Q.    I have just a couple of what I think will be
23  quick questions, I hope.
24            I want to set your mind to Quartzite Falls
25  predynamite, okay.  And I know you have not personally


Coash & Coash, Inc.







SALT RIVER     VOLUME 23      05/19/2016 Page 4971


 1  shot those falls in a boat, but based on the
 2  information that you know about them.
 3      A.    Prior to the blasting.
 4      Q.    Prior to the blast, right.
 5            What would be the distance that would be
 6  required to cover a portage around those falls?
 7      A.    I had that in my direct testimony.  I don't
 8  remember talking about that yesterday.  If you would
 9  like me to open up that presentation and look at that,
10  I can do that.  It's not far.
11      Q.    Can you give me kind of a best guess order of
12  magnitude?
13      A.    About a hundred feet.
14      Q.    A hundred feet.
15            And what would you say would be the amount of
16  time that would be required for you to portage your own
17  canoe that hundred feet around those falls?
18      A.    A canoe?
19            Anywhere on the low end for maybe
20  15 minutes, to the high end at maybe an hour or less
21  for a canoe.
22      Q.    Okay.  How much does your canoe weigh?
23      A.    I have different canoes that weigh different
24  amounts.  They're all in the vicinity of 50 to
25  70 pounds empty.
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 1      Q.    And would you portage this canoe by
 2  yourself?
 3      A.    I usually do.
 4      Q.    Okay.
 5      A.    If I'm running one of my tandem canoes,
 6  sometimes it's easier to carry it by myself, sometimes
 7  I carry it with two.
 8      Q.    And is 50 to 70 pounds the maximum amount of
 9  weight you could comfortably carry yourself?
10      A.    No.  I could carry more than that.
11      Q.    Okay.  How much?
12      A.    Well, you're asking my PR for
13  weightlifting?
14      Q.    I didn't want to get quite that personal.
15      A.    Okay.
16      Q.    Let's put it this way:  What is the maximum
17  amount of weight that you could comfortably carry over
18  a hundred yards?
19      A.    Well, I just got back from a 250-mile
20  backpacking trip and I carried a backpack the entire
21  way.  And I can't say it was all comfortable.  The pack
22  weighs 40 pounds.
23            I have carried my canoe on the Verde River up
24  from Gap Creek.  That's about a half mile.  Carried it
25  by my -- I carried a tandem canoe by myself.  That was
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 1  not a -- it was tiring, but it wasn't exhausting or
 2  really noteworthy.  People do it all the time.
 3            When I was in ninth grade, I carried a
 4  19-foot aluminum Ouachita canoe with a friend of mine
 5  for portages, several portages that were in the mile
 6  length up in the Adirondacks, loaded with five days of
 7  gear.
 8            I don't know.  So I'm trying to get to a
 9  decent answer.  So it's no trouble for me to carry one
10  of my canoes or the weight of a historic wooden canoe a
11  mile or more.  That would be not a particular -- I
12  would rather boat it, but I can carry it.  In a
13  backpack?
14      Q.    May I interrupt you?
15      A.    Sure.
16      Q.    The weight of the historic canoe that you're
17  thinking of that you could comfortably carry.
18      A.    About 70 pounds --
19      Q.    Okay.  So we're --
20      A.    -- easily.
21      Q.    Just to give us round numbers, 70 to a
22  hundred pounds?
23      A.    Yeah.  Well, it depends on how the -- if you
24  have a yolk and whatnot.  I could carry 150 pounds a
25  good distance in the canoe.  And, typically, when you
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 1  make long portages, you take the boat, you unload the
 2  boat, and then you take the gear in several trips.  On
 3  short portages, depending on how much stuff you have in
 4  the boat, you may or may not unload it.  It kind of
 5  depends.
 6      Q.    Okay.  Thank you.
 7            Thinking about all of the trips that
 8  you've taken on the Salt and all the various boats that
 9  you used, I'm looking for the maximum weight of the
10  cargo that you have transported in those trips, not
11  including any people and not including equipment or
12  goods needed for personal consumption or use on the
13  trip.
14      A.    So if you eliminate the people, take the
15  people out of the boat, and you take the gear that
16  they're going to use -- and by consumption, you mean
17  like food they were going to eat?
18      Q.    Correct.
19      A.    Or would you say a sleeping bag and a cook
20  pot would be part -- I would take that out?
21      Q.    Uh-huh.
22      A.    So that doesn't count either?
23      Q.    All of that is out.  That is not part of the
24  maximum weight that you're calculating.
25      A.    On those trips, that is what you carry.
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 1      Q.    That's it?
 2      A.    On an oar frame there's other things, like
 3  the frame of the oar, the oars themselves, spare oars,
 4  cooler, things like that.
 5      Q.    But those are all part of the boat or part of
 6  the equipment necessary to the boating aspect of the
 7  trip?
 8      A.    For the style of boat trip that we were
 9  taking, they were necessary, yeah.
10      Q.    Okay.  So --
11      A.    So I'm not carrying any commercial gear.
12      Q.    Okay.  All right.
13                 MS. CONSOLI:  Thanks, and thank you.
14                 CHAIRMAN NOBLE:  Thank you.  Mr. Henness
15  was really pleased with your questions.
16                 MS. CONSOLI:  I'm sorry, what?  I didn't
17  hear that.
18                 CHAIRMAN NOBLE:  Mr. Henness was really
19  pleased with your questions.
20                 MS. CONSOLI:  Well, thank you.
21                 CHAIRMAN NOBLE:  Even though he didn't
22  mention it.
23                 MS. CONSOLI:  Okay.
24                 MR. MURPHY:  Mr. Chairman, Tom Murphy
25  for the Gila River Indian Community.
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 1                REBUTTAL CROSS-EXAMINATION
 2  BY MR. MURPHY:
 3      Q.    Good morning, Mr. Fuller.
 4      A.    Good morning.
 5      Q.    Before I get into the first set of questions,
 6  when Mr. Slade was asking you questions this morning, I
 7  noticed that you were looking at a stapled document.
 8  What was that?
 9      A.    Oh, I have some notes.
10      Q.    Can I see them?
11      A.    No.
12      Q.    Excuse me?
13      A.    No.
14      Q.    Why not?
15      A.    Because I don't believe that's the rules of
16  the game here.
17                 MR. MURPHY:  Mr. Slade?
18                 MR. SLADE:  Those aren't the rules of
19  the game.
20  BY MR. MURPHY:
21      Q.    How many sets of notes do you have up there
22  with you?
23      A.    Several.
24      Q.    Okay.  And these are your personal notes?
25      A.    Yeah.
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 1      Q.    And you relied on these while you were
 2  testifying?
 3      A.    Yes.
 4                 MR. MURPHY:  Do you want to produce them
 5  now, or does the AG's office want us to make an open
 6  records request?
 7                 MR. SLADE:  We won't be producing any
 8  notes that Jon Fuller has personally.
 9  BY MR. MURPHY:
10      Q.    You were relying on those while you were
11  testifying, weren't you?
12      A.    I was referring to them, sure.
13      Q.    All right.
14                 MR. MURPHY:  Mr. Chairman, you know, we
15  would ask that he be required to produce these notes.
16  I mean, he relied on them and he used them while he was
17  testifying.  I can't think of any privilege that would
18  apply to those.
19                 I guess the question is, does he want to
20  produce them now or wait for the open records request?
21                 MR. SLADE:  They're not part of an open
22  records request, if you're familiar with the public
23  records request law; and there are no Rules of Evidence
24  that would require that as part of this Commission.  We
25  have not requested that of any other party, and the
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 1  State does not plan on doing that.
 2  BY MR. MURPHY:
 3      Q.    Why don't you want to produce them,
 4  Mr. Fuller?
 5      A.    The information in here is just for me.  I
 6  have scribbles and doodles, and that's just not the way
 7  it's been done.
 8      Q.    Is it typed up?
 9      A.    Some of it, yeah.
10      Q.    Does Mr. Slade have a copy of this?
11      A.    No.
12            Well, you have a copy of some of it.  I mean,
13  I have my PowerPoint presentation in a printed copy.  I
14  have the articles that I submitted, so...
15      Q.    And, again, why don't you want to produce
16  them?
17      A.    I don't have to.
18      Q.    And that's the only reason?
19      A.    Yes.
20      Q.    Is there anything in those notes that would
21  undercut any of your testimony?
22      A.    No.
23      Q.    Then why are you unwilling to produce them
24  without expressing a reason?
25      A.    I've already answered that question.
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 1      Q.    Because you don't have to?
 2      A.    Yes.
 3      Q.    Are we on a playground?
 4      A.    You know, there are times when it seems a lot
 5  like we are.
 6      Q.    And this may be one of them.
 7      A.    Exactly.
 8      Q.    Do you think it's --
 9      A.    Do you have any questions on my rebuttal
10  testimony that we're going to get to at some point?
11      Q.    I'm trying to get to the basis for your
12  rebuttal testimony, but apparently there's a portion of
13  that basis that you are unwilling to disclose.
14            Why?
15                 MR. SLADE:  If you would like to bring
16  that up with the counsel, I would be happy to have that
17  conversation.  That's not a question that Mr. Fuller
18  needs to be answering.
19  BY MR. MURPHY:
20      Q.    How many pages of those notes do you have?
21      A.    I don't know.
22      Q.    How many sets do you have?
23      A.    Six.
24      Q.    Why do you have them in front of you today?
25      A.    To help me remember things.
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 1      Q.    Your Slide Number 4 was kind of a summary,
 2  and you indicated that -- a number of general points,
 3  right?
 4            And it's up on the screen.
 5      A.    Okay.
 6      Q.    Do you have notes in your notes that you just
 7  put in front of you again, do you have notes for
 8  particular slides in your presentation on --
 9      A.    Some of them, yeah.
10      Q.    -- your personal notes?  Okay.
11            So, you know, some of the points you made is
12  that these boating accounts really did happen, right?
13      A.    Yes.
14      Q.    And that the boating occurred within the
15  normal flow range, correct?
16      A.    Yes.
17      Q.    I think when you were testifying, you said
18  "We went back and talked to the historians on our
19  team."  Who did you talk to?
20      A.    Dennis Gilpin.
21      Q.    Anybody else?
22      A.    Gary Huckleberry.
23      Q.    Is Huckleberry a historian?
24      A.    Yes.
25      Q.    And they said it was not boosterism, right?
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 1      A.    The particular facts of the case were not
 2  affected by boosterism.
 3      Q.    Okay.  You said that they said it was not
 4  boosterism.  Is that what they said?
 5      A.    I don't recall saying that, exactly; but
 6  there's a bullet in front of us that says "Boosterism
 7  does not negate news accounts."
 8      Q.    When you say boosterism, tell me what you
 9  interpret that to mean.
10      A.    Boosterism was a style of writing and
11  self-promotion of a local community where someone may
12  describe in, let's say, an overly optimistic way of
13  what the amenities of the community were.  It was a way
14  to encourage people to come move to a new area.
15      Q.    Now, your Slide Number 12, you talked about
16  this new information from the Hayden book, right?
17      A.    Yes.
18      Q.    And this new account involved an individual
19  whose name was Logan, right?
20      A.    That's correct.
21      Q.    Now, if I look, and what I've got on the
22  screen is a portion of C053-392, which is the State's
23  portion of this Logan account, now, this first
24  paragraph says "A highly skilled Scotch carpenter named
25  Logan, who had been employed at Fort Apache, built a
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 1  stout boat with watertight compartments at each end,"
 2  right?
 3      A.    That's what it says, yes.
 4      Q.    Doesn't say what type of boat he built, does
 5  it?
 6      A.    No.
 7      Q.    In fact, it doesn't even say what he built
 8  the boat out of; but you assumed it was wood, right?
 9      A.    A carpenter building a boat, yes, and given
10  the materials that he had at the time.
11      Q.    The next line says "When rain and melting
12  snow caused a spring flood, he and three others came
13  down the White and Salt Rivers to Hayden's Ferry."
14            Did I read that right?
15      A.    You did.
16      Q.    Why did you choose to include a flood account
17  in your historical summary?  Because your historical
18  summary says "didn't include flood accounts."  I'm
19  looking at this.  It looks like a flood account to me.
20      A.    Yeah, I think it's very unlikely that he was
21  in waters that a hydrologist would define as a flood.
22      Q.    And on what basis do you make that statement?
23      A.    Because historians, newspaper articles, folks
24  who are nonhydrologists commonly call spring runoff the
25  spring flood.  They use it as a synonym.  Flood is
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 1  undefining as a specific rate of flow.  At those rates
 2  of flow, I don't believe it would be possible to boat.
 3      Q.    Okay.  So who wrote this book?
 4      A.    Hayden.
 5      Q.    Hayden knew what a flood was, didn't he?
 6      A.    I don't believe Mr. Hayden was a hydrologist.
 7      Q.    That's not what I asked.  I said Mr. Hayden
 8  knew what a flood was, didn't he?
 9      A.    I'm sure he -- what he knew and didn't know I
10  don't have in evidence.  I view him to be a layperson
11  and to use the term flood in that manner.
12      Q.    So you made the inference that despite the
13  use of the word flood in this account by Mr. Hayden,
14  that you would consider that to be the ordinary spring
15  runoff?
16      A.    Yes.
17      Q.    That's what you did, right?
18      A.    Yes.
19      Q.    Okay.  Because at one point, when you were
20  being examined by Mr. Slade, you say, "We're not
21  considering floods because it's not a part of the
22  ordinary condition of the river," right?
23      A.    That's right, yes.
24      Q.    Okay.
25      A.    And I think I also defined what I meant by
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 1  flood.
 2      Q.    Now, you talked a little bit about lumber and
 3  commercial log floats, right?
 4      A.    Yes.
 5      Q.    And you mentioned lessons from the Weber
 6  River in Utah, right?
 7      A.    That's correct.
 8      Q.    Now, in the Weber case the judge found that
 9  the river was navigable because it had, in fact, been
10  successfully used for log drives for two decades in the
11  1850s and 1860s, right?
12      A.    In part, yes.
13      Q.    And, also, because at one point an individual
14  floated 42,000 railroad ties down the Weber River,
15  right?
16      A.    That sounds right, yeah.
17      Q.    Do we have anything like that on the Salt
18  River?
19      A.    Anything like 42,000 railroad ties being
20  floated?
21      Q.    Or two decades of successful log floats.
22      A.    Neither of those, that we know of.
23      Q.    In fact, if that case stands for anything, it
24  just stands for the fact that successful, repeated use
25  of a river for log drives or transportation of lumber
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 1  can render a river navigable in fact; is that a fair
 2  statement?
 3      A.    Apparently so.
 4      Q.    Apparently so or it is?
 5      A.    Well, it was found to be navigable, and that
 6  was part of the evidence.
 7      Q.    In fact, the Court relied exclusively on the
 8  evidence of historical use in arriving at the
 9  conclusion that the Weber River was navigable in fact,
10  didn't it?
11      A.    I'm not -- I don't recall that that was
12  exclusively what they relied on, but it was a major
13  part of the case, from what I learned from Dr. --
14      Q.    Dant?
15      A.    -- Dant.
16      Q.    You also noted at one point, when being
17  examined by Mr. Slade, that they were able to make this
18  decision without reference to any of the Utah cases.
19  Do you remember saying that?
20      A.    Yes.
21      Q.    And they probably did not use the Utah cases
22  because the dispositive issue in the case was that
23  there was proof of use of the river for commerce,
24  right?
25      A.    I don't know that.
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 1      Q.    Well, doesn't the Utah case say that you use
 2  the susceptibility test where the conditions of
 3  exploration and settlement, you know, explain why the
 4  river wasn't navigated?
 5      A.    Again, what I learned from the case had to do
 6  with log floating, the fact that it was found
 7  nonnavigable [sic], and they mentioned to me or
 8  Dr. Dant mentioned to me that the Utah case did not
 9  come up, and we didn't explore why.
10      Q.    It might have also been, too, because there
11  were people in the area of the river, right?
12      A.    There were certainly people that were cutting
13  logs and people that were collecting them at the
14  bottom, and it's not a densely populated area at the
15  upper end.
16      Q.    Let's talk about a couple of these historic
17  accounts.  This is your Slide 36, "Hauling Freight to
18  Roosevelt."  And I think when you were talking about
19  this, there's a line in here that basically refers to
20  at the time of the heavy rains and floods, they talked
21  about hauling freight up the river.  So is this a flood
22  account?
23      A.    No.
24      Q.    Why did you clip the top line of this
25  newspaper article?
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 1      A.    I have no idea.  There's -- I think I had the
 2  paragraph that I wanted in there and I was just trying
 3  to fit it in the space.  The entire article, I know,
 4  has been submitted into the record, so...
 5      Q.    Let's look.  I'm showing you the actual
 6  complete article.  The first line of this article says
 7  "The recent rains have put the Salt River in a raging
 8  torrent class, although at this time the water is
 9  receding."
10            Does that sound like the ordinary and natural
11  condition of the Salt River?
12      A.    The water receding?  I think the reference in
13  the first sentence to have put the Salt River in a
14  raging torrent class does refer to when it was in a
15  flood condition, and at this time the water is receding
16  would be not a flood condition.
17      Q.    Okay.  I didn't ask you whether it was in a
18  flood condition.  I said, based on this first line, is
19  that a reflection of the Salt River in its ordinary and
20  natural condition?
21      A.    And by the first line, do you mean the first
22  part of that sentence, or do you mean the entire
23  sentence?
24      Q.    The whole thing.  Is this a description of
25  the Salt River in its ordinary and natural condition?
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 1      A.    At the point where the water is receding,
 2  yes.
 3            And I substantive -- provided other
 4  information there in terms of the flow records that
 5  demonstrate that, and I talked about that in some
 6  detail this week.
 7      Q.    When you review these newspaper articles and
 8  you look at the facts, why do you tend to make
 9  inferences from all of the facts in favor of
10  navigability?
11      A.    Oh, I don't believe I do that at all.
12      Q.    Let's talk about Thorpe and Crawford.
13            When you were testifying about this, you
14  pointed out that Mr. Gookin said that they were barely
15  alive, and you read the portion of the newspaper
16  article that said they were, quote, pleased with their
17  adventure.
18            Do you remember where he said that?
19      A.    Well, I could pull out the account, if you
20  would like to reread it.
21      Q.    No, I am asking do you remember where
22  Mr. Gookin said that?
23      A.    Where that they said that they were
24  well-pleased with their adventure?
25      Q.    No, where they came out barely alive.
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 1      A.    In his report or his testimony.
 2      Q.    Okay.  Well, let's look at what he said in
 3  his testimony.  In his testimony -- and this is
 4  Mr. Gookin's Slide 44, and the reference is C034. --
 5  Mr. Gookin said, if I go down to the last sentence,
 6  "The men were pleased with their adventure but had no
 7  intention of attempting to repeat it or to go into
 8  competition with the stage company."
 9            And he said the same thing when he was
10  testifying.  Do you remember that?
11      A.    Yes.
12      Q.    Now, when he put that they were barely alive
13  in his report, it was because he could not find the
14  source that you had relied upon, and said the only
15  source that he could find close to that at that time
16  was from the Bisbee Daily Review, where it said the men
17  were barely alive, right?
18      A.    Well, let's look at it in the transcript, if
19  you like.
20      Q.    Do you have a place in the transcript?
21      A.    We can search for it, if you would like.
22      Q.    Well, you're the one that testified to that.
23  I mean, I guess my question is this:  If Mr. Gookin
24  quoted this during his testimony and it's consistent
25  with what you said about what happened, right, and if
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 1  in his report he said that he couldn't find your
 2  source, but the only source close said that the men in
 3  the trip were barely alive and he cited that, why do
 4  you only point out the fact that his description of
 5  this trip was that the men came out barely alive?
 6      A.    Well, this is a rebuttal that I was giving,
 7  so I'm pointing out things that were contrary to.  If I
 8  were to point out things that we agree on, it would be
 9  a much longer session.
10      Q.    Do you think -- do you think to the extent
11  that Mr. -- and I should say, do you know how the
12  actual Thorpe and Crawford newspaper article made it
13  into evidence in this proceeding?
14      A.    It was submitted by the Attorney General's
15  Office, I would assume.
16      Q.    No.  I put it there, after we did the
17  research and after these accounts.
18      A.    Well, that meant how it got into the record,
19  but that's now how I got ahold of it, so...
20      Q.    So instead of pointing out that Mr. Gookin
21  testified consistently with what ANSAC's decision was
22  the first time around and he read the well-pleased
23  language, you still chose to use that language to
24  contrast the fact that he said the men came out barely
25  alive, based upon your misreading of his report?
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 1      A.    Well, I don't think I misread the report at
 2  all.
 3      Q.    Okay.
 4      A.    And I don't think it's a fair
 5  characterization to quote a newspaper that said that
 6  they were barely alive when the people themselves said
 7  that they were well-pleased with their adventure.
 8  Those seem incongruous to me.
 9      Q.    And that's what Mr. Gookin said on
10  November 19th.  I've got his testimony up, if you want
11  to look at it; but the very last line, "The men were
12  pleased with their adventure but had no intention of
13  attempting to repeat it or to go into competition with
14  the stage company."
15            No mention in his testimony of the men coming
16  out barely alive, right?
17      A.    If you would like, I can go through his
18  report and look for the barely alive statement.  I
19  thought I heard you just say that he had said that,
20  actually.
21      Q.    Well, he said that with reference to an
22  account from the Bisbee paper, which was the closest
23  one he could find in date to this trip, because the
24  article hadn't been disclosed at that point.  But you
25  didn't mention that either, did you?
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 1      A.    Well, if Mr. Gookin is willing to say that
 2  the men -- that the best characterization of them is
 3  not that they were barely alive, then I guess then we
 4  agree, and I would then cede to his concession.
 5      Q.    I guess my question is, though, you have all
 6  of these things.  I mean, you have his report.  You
 7  have his testimony.  You have his slides.  Why do you
 8  pick that one thing, instead of all of them?
 9      A.    All of what?
10      Q.    All of what he said and what he put in the
11  record.
12      A.    Because it's a rebuttal.  I answered this
13  question.  It's because it's a rebuttal, and we're
14  talking about things that we disagree on.
15      Q.    All right, let's talk about this new account
16  of trappers.  And this was an account of -- a newspaper
17  account of -- well, here, let's just put the account
18  up, and it's C053-383.
19            So this is a newspaper account of the author,
20  who met a couple of brothers, who relayed this
21  information to the author, right?
22      A.    Say that again?
23      Q.    This is a newspaper account of an author, who
24  met two brothers, who related information to the
25  author?
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 1      A.    Yes.
 2            Wait.
 3      Q.    It's not a trick question.  It says "A few
 4  weeks ago riding some six miles from town up the river
 5  I met a couple of brothers who were building a boat
 6  which was almost completed and in which they intended
 7  to navigate for several miles the Salt and Gila
 8  rivers," right?
 9      A.    That's correct, yeah.
10            I think I misheard what you were asking, and
11  I was making sure that I was hearing it correct.  I
12  realize you're not trying to trick me, much.
13      Q.    Now, this article falls within the category
14  of, for lack of a better way to put it, a statement of
15  intended boating, right?
16      A.    Well, it's a little more than that, but yeah.
17      Q.    What part of this is a little more than that?
18      A.    Well, they describe they were able to drift
19  in their canoe for whole days and never see a sign of
20  human habitation, which, to me, I interpreted it to say
21  that this is something they had done.
22      Q.    It doesn't say where, though, in that last
23  sentence, right?
24      A.    Well, the article is about on the Salt and
25  Gila.
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 1      Q.    And how did they do this if they were just
 2  now building a boat?
 3      A.    They had done it previously.
 4      Q.    Okay.  So you infer from that last sentence
 5  that they had previously navigated Segments 1 through 6
 6  of the Salt River?
 7      A.    No.
 8      Q.    You infer that they had what?
 9      A.    Navigated a portion of the Segment 6.
10      Q.    And so you referred to this, even though the
11  article only says they were building a boat, as a
12  successful navigation of the Salt River?
13      A.    Yes.
14      Q.    And you also made a statement, too, in your
15  direct -- and why, for all of these statements of
16  intended boating, do you infer that the individuals
17  were successful as opposed to unsuccessful?
18      A.    This is kind of a rehash of our
19  cross-examination after my re -- well, my direct
20  testimony.  And that's not what I did.
21            If you could point me at a specific account,
22  where it's an intended launch, where I call it a
23  success, that would be helpful.
24      Q.    Well, I think this is one of them.
25      A.    No, I think there's evidence in here that
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 1  they had actually been in a boat.  They had described
 2  it in their canoe they were able to drift for whole
 3  days, and that's the kind of information you would have
 4  if you had done it.
 5      Q.    And you infer from that that it's on the Salt
 6  River, right?
 7      A.    That's what the article is about, yes.
 8      Q.    And you infer from that that it was
 9  successful?
10      A.    Drifting for whole days and not seeing a sign
11  of human habitation, I see no evidence in that
12  statement that they had any kind of problems.  And the
13  fact that they were getting up to do it again would
14  probably indicate -- definitely indicate to me that
15  there was nothing so heinous that they wouldn't want to
16  try again.
17      Q.    Would it be more likely, if somebody made the
18  statement that they drifted for whole days in a canoe
19  and never saw a sign of human habitation, that that
20  would take place in Arizona on the Salt River or in
21  Alaska for a period of six years?
22      A.    Certainly you could do that in Alaska, and I
23  considered that; but the context of the article is
24  about what can happen on the Salt and Gila Rivers and
25  what they've done and what the prices are for beaver.
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 1  So I take it to be information about Arizona.
 2      Q.    Okay, and you made the inferences favorable
 3  to your position of navigability, right?
 4      A.    I think it's a pretty clear inference, in my
 5  opinion, yeah.
 6      Q.    So the next new account is the Globe Power
 7  Company, and, again -- and this is C053-384.  And,
 8  again, this is a statement indicating that a boat was
 9  being built, right?
10      A.    Yes.
11      Q.    And that a boat that the company had been
12  using had been carried away?
13      A.    Yes.
14      Q.    And, again, you called this a successful
15  navigation of the Salt River, right?
16      A.    I do.
17      Q.    You don't even know where they had been using
18  the boat or how they had been using it, do you?
19      A.    It says that the area that they were
20  surveying, in the second paragraph, runs from the mouth
21  of Cherry Creek to Redmond Flat.
22      Q.    Could they have been using the boat to cross
23  the river?
24      A.    Possibly.
25      Q.    But you didn't make that inference, did you?
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 1      A.    I would say that in addition to doing their
 2  surveying.
 3      Q.    Just so I have it right on these two new
 4  accounts, the trappers and Globe Power, even though
 5  there's no specific details of any actual trip or use
 6  of these boats on the Salt River, you call them both
 7  successes, right?
 8      A.    They had been using the boat.  They intended
 9  to get a new one to continue their work.  That implies
10  success to me.  If they had been out there and the boat
11  had been swept away and the whole boating idea was just
12  a miserable failure, I can't imagine them paying for a
13  new one.
14      Q.    Let's talk a little bit about your summary.
15  So Logan went from -- you have him as being successful
16  going through Segments 1 through 6, right?
17      A.    Yes.
18      Q.    That's Number 1.  And these are your
19  Slides 45 to 48 from the most current exhibit.
20      A.    43, maybe?
21      Q.    Oh, sorry.  Slides 43 to 46.
22            And so in terms of Segment 6, if we use
23  Mr. Gookin's distinction of 6a and 6b, he only boated
24  through 6a, right?
25      A.    I think he said he came down to Tempe.  Let
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 1  me just take a quick look here.
 2            It said Hayden's Ferry.  So if it was into
 3  6b, wherever Mr. Gookin decided to draw that line, it
 4  was not very far into it.  So I think 6a would be a
 5  fairer way to say it.
 6      Q.    And then 5 tons of wheat, that took place in
 7  6a or 6b?
 8      A.    Sounds like 6b.
 9            If you could clarify where, exactly, his -- I
10  think he said it was Tempe Butte, and that's not an
11  exact dividing line.  If you want to tell me it's like
12  Mill Avenue or the railroad or --
13      Q.    Let's say Mill Avenue Bridge.
14      A.    Okay.  So for me, it sounds like he was going
15  downstream of that, and that would be 6b.
16      Q.    Hamilton is only 6, from somewhere in the
17  Phoenix area going down toward Yuma, right?  That's
18  account Number 4.
19      A.    Yeah.  So that would be in 6b.
20      Q.    And how much of 6b is that in?
21            We don't know, do we?
22      A.    It's about the lower 15 miles, yeah.
23      Q.    Well, we don't really know, do we?
24      A.    We know where Phoenix is, or was.
25      Q.    Okay.  At that time, in 1879, did Phoenix --
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 1  was Phoenix on the river?
 2      A.    It was pretty close.  The river was on the
 3  Capitol in 1905, so...
 4      Q.    And, again, you made no effort on these
 5  historical accounts to ascertain the percentage of the
 6  segment boated, right?
 7      A.    No.
 8      Q.    You made no effort on any of these accounts
 9  to ascertain the number of portages that may be
10  required or were required during the trip on that
11  segment, did you?
12      A.    Let me go back to the percentages thing.  So,
13  no, I did not compute an exact percent of the reach;
14  but I did ascertain, you know, starting points and
15  ending points as they're reported in the information
16  that we have in front of us.
17            In terms of portages, I did make note of
18  portages where they were described by the boaters
19  themselves.  So, yeah, that was in my testimony.
20      Q.    You made no effort to numerically tabulate
21  for this summary the number of portages in those
22  accounts, did you?
23      A.    Not in the summary, no; but in my
24  descriptions of them, yes.
25      Q.    Do you agree with me that navigation of a
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 1  river must be for a meaningful distance?
 2      A.    Yes.
 3      Q.    I mean, if the river is 100 miles -- or the
 4  segment is 100 miles long, 1 mile of that river, not
 5  really a meaningful distance, is it?
 6      A.    No, I would disagree.
 7      Q.    Why?
 8      A.    If the mile that was navigated looks exactly
 9  the same as the other 99, I think that would be strong
10  information that should be considered.
11      Q.    Now, for purposes of this summary, when you
12  say, "We had 28 accounts.  Now we have 31," that's
13  because you added the Logan account, the trappers, and
14  Globe Power, right?
15      A.    That's correct.
16      Q.    So you added one account that at least was
17  self-described as during a flood and two accounts where
18  the only specific facts with regard to the Salt River
19  were that a boat was being built, right?
20      A.    I think I've stated what I think about those
21  reports.  I wouldn't characterize them the way that you
22  did.  I did add three reports, and I did call them a
23  success.
24      Q.    And you're also counting J.K. Day five times
25  on this chart, right?
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 1      A.    That's right.
 2      Q.    Wasn't Day a lion hunter?
 3      A.    At one point in his career, I believe he did
 4  bag some lions.  And I think the article maybe even
 5  said something about lion pelts.  Perhaps that was
 6  another one.
 7      Q.    So if we go down to -- I'm looking at
 8  Slide 45, Number 19, Robinson.  Why did you add the
 9  four additional Day accounts as successful, but you
10  didn't add the two additional accounts in Robinson,
11  which said that the expeditions ended in death and
12  destruction?
13      A.    Which additional accounts from Robinson were
14  those?
15      Q.    The two additional accounts mentioned in the
16  article.
17      A.    You need to refresh my memory there.  That
18  doesn't ring a bell for me.  I know that somebody died
19  when they got to Mexico, but it had nothing to do with
20  boating.  I think they were killed by natives.
21      Q.    Okay.  Boating success, just to clarify, your
22  definition of success is that the boat, boater, and
23  cargo arrive at the destination, right?
24      A.    I think that's -- well, as I mentioned,
25  that's not just my standard; but I think if you talk to
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 1  boaters, that's what they will tell you, and I'm one.
 2      Q.    That standard does not take into account the
 3  amount of time it takes, right?
 4      A.    I don't include anything there about time
 5  explicitly in what was stated there, but I can see an
 6  issue of time potentially affecting whether somebody
 7  would call it a success or not.
 8      Q.    And this standard does not consider the
 9  element of cost either, right?
10      A.    No, this standard really just applies to the
11  historical accounts, as to whether the account was a
12  success or not, as a boating trip.
13      Q.    And your purpose in articulating this
14  standard is that this is a standard that you are
15  applying to the historical accounts to determine
16  whether the Salt was navigable in fact; is that a fair
17  statement?
18      A.    It's part of the process to get to that
19  point, yes.
20      Q.    And this doesn't relate to the susceptibility
21  element, right?
22      A.    It does, yes.
23      Q.    How?
24      A.    Because of the fact that there were instances
25  are a clue that help us with the susceptibility.  If
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 1  all of the instances of people attempting to boat the
 2  river ended in failure or a river in failure, I think
 3  that would inform on the susceptibility analysis.
 4      Q.    This is your Slide 50, and you have it
 5  labeled as "Historical Accounts:  Quote, Other Guys'
 6  Definition of Failure"?
 7      A.    That's right.
 8      Q.    And then you mention a couple of examples
 9  from Mr. Gookin and one from Dr. Littlefield.  So
10  you're saying that these factors are not determinative
11  of failure, right?
12      A.    Yes, that's correct.
13      Q.    The last bullet says "No Adjustment for
14  Depleted River Flow Conditions."
15            What does that mean?
16      A.    That I didn't hear anything in the testimony
17  from other experts as they were describing these
18  historical accounts to say, well, these were on
19  depleted conditions or as opposed to nondepleted
20  conditions and how that would have impacted the
21  experience that the boaters described.
22      Q.    What does that matter for a historical
23  account?
24            Are you suggesting that we should change
25  history, and if there are depleted conditions, put more
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 1  water in the river and make these accounts better?
 2      A.    No.  I'm not arguing whether you should
 3  change history at all.  We should use history for what
 4  it is, but we should also interpret history in light of
 5  the facts.
 6            So the fact that somebody came down the river
 7  in a depleted condition and was still able to make the
 8  trip suggests that in a nondepleted condition they
 9  would have an easier time of it.
10      Q.    And, again, that has absolutely no bearing on
11  what actually happened, does it?
12            What happened is what happened.
13      A.    It doesn't change the facts of the case, but
14  it does yield information about how to interpret the
15  facts of the case.
16      Q.    You said during your direct testimony that
17  there are some who say, quote, if you bump a rock, it
18  falls apart, as to wooden boats.  Who said that?
19      A.    As I sit here today, I don't recall anyone
20  specifically saying that.  That may have been -- it may
21  have been an exaggeration.  I need to go look.
22      Q.    Well --
23      A.    I was trying to convey an impression that was
24  given that historic boats, wooden boats, were extremely
25  fragile; that the idea that you bumped a rock was the
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 1  end of your boat.  And that's just not the case.
 2                 CHAIRMAN NOBLE:  Mr. Murphy,
 3  approximately how much time do you think you might have
 4  left?
 5                 MR. MURPHY:  I think maybe about
 6  40 minutes.
 7                 CHAIRMAN NOBLE:  Let's eat lunch.
 8                 MR. MURPHY:  Okay.
 9                 CHAIRMAN NOBLE:  Let's try for an hour.
10  I don't know that it will make a bit of difference on
11  whether we come back tomorrow, but let's try for an
12  hour.
13                 (A lunch recess was taken from
14  12:01 p.m. to 1:02 p.m.)
15                 CHAIRMAN NOBLE:  Mr. Murphy, are you
16  ready?
17                 MR. MURPHY:  I am, Mr. Chairman.
18                 CHAIRMAN NOBLE:  Mr. Fuller?
19                 THE WITNESS:  I am.
20                 CHAIRMAN NOBLE:  Jody?
21                 THE COURT REPORTER:  Yes, sir.
22                 CHAIRMAN NOBLE:  Let's proceed.
23  BY MR. MURPHY:
24      Q.    I think our last discussion, Mr. Fuller, was
25  about the bullet you had, "No Adjustment for Depleted


Coash & Coash, Inc.







SALT RIVER     VOLUME 23      05/19/2016 Page 5006


 1  River Flow Conditions," and I think that that appears
 2  in your Slide Number 50 just for purposes of the
 3  susceptibility analysis; is that a fair
 4  characterization?
 5            I mean, you're not suggesting that we rewrite
 6  history?
 7      A.    I am not suggesting -- no, I am not
 8  suggesting we rewrite history.
 9      Q.    If we're not rewriting history, then the
10  relevance of that statement would be then for
11  susceptibility purposes?
12      A.    As I mentioned before we broke for lunch,
13  that it's also important to interpret the historical
14  record in the context of the human changes that have
15  been imposed on the river.
16      Q.    Okay.  Your Slide Number 66, basically, you
17  made the point that the U.S. Forest Service advocates
18  against navigability, correct?
19      A.    Yes.
20      Q.    Has the Forest Service participated in this
21  case in this latest go-around of hearings?
22      A.    No, not that I'm aware of.
23      Q.    And so they're not in the room today actively
24  advocating against the navigability of the river?
25      A.    They are not in -- as far as I know, they're
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 1  not in the room today.  I don't know everyone in the
 2  room and who they represent, but...
 3      Q.    Now, your Slide Number 67 as part of your
 4  rebuttal, you said boat crashes does not equal a river
 5  being nonnavigable, right?
 6      A.    Correct.
 7      Q.    At a certain point, if you have a limited
 8  number of accounts of navigability, you certainly would
 9  have to assess the number of successes against the
10  number of failures, though, wouldn't you?
11      A.    Yes.
12      Q.    I mean that's the reason for your putting
13  success as a category in your historical summary chart,
14  right?
15      A.    Yes, one of the reasons.
16      Q.    And so to a certain extent, you do have to
17  consider incidents which occur, such as crashes, in
18  determining whether a river is navigable or not, right?
19      A.    That's a fair statement, yes.
20      Q.    All right.  So your Slide 67 -- I think it's
21  68.  Sorry.  And this is your rebuttal to Mr. Gookin.
22  You say Stantech is not Fuller, and this is a reference
23  to the report on the minor watercourses that was done
24  in 1998, right?
25      A.    That's correct.
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 1      Q.    And when you put the report was for ANSAC,
 2  not Arizona State Land Department, why did you put that
 3  there?
 4      A.    It was not my -- it was not prepared for --
 5  there's just differences between what I've done where
 6  I've been in charge of the product, and my client has
 7  always been the Land Department in these cases.  And
 8  that was not the case for this particular report.
 9      Q.    Do you know, if you go to the ANSAC website
10  and download this report, and it's Lower Salt
11  Exhibit 11, that the download PDF has your name on it?
12      A.    I'm not aware of that.
13      Q.    You do know that your name is on the front
14  page of the report, right?
15      A.    Yes, I do.
16      Q.    I mean if we go, and this is the front page
17  of Exhibit 11, I mean, it says "Stantech Consulting in
18  Association with JE Fuller Hydrology & Geomorphology,
19  Inc."  That's you, right?
20      A.    That's my company or the company I owned at
21  the time.
22      Q.    And this report identifies you personally as
23  a member of the team that produced it, right?
24      A.    Yes, I was.
25      Q.    Now, are the chapters in this report
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 1  delineated by specific author or not?
 2      A.    I don't recall.  I know for a fact that the
 3  chapter that -- or the text that's cited repeatedly by
 4  Mr. Gookin is not my work.
 5      Q.    Do you know whose work it is?
 6      A.    I believe it was Barbara Tellman, and that
 7  would be she was at the Water Resources Research Center
 8  at that time.
 9      Q.    And is she a well-respected historian?
10      A.    I don't know.
11      Q.    Did you ever request to have your name
12  removed from the report?
13      A.    No.
14      Q.    I mean, did I hear you wrong or did you
15  express some sort of dismay about your name being on
16  the cover of this report when you testified?
17      A.    You did not hear that from me.
18      Q.    In fact, you -- this report appears on your
19  resumé, right?
20      A.    It probably does.
21      Q.    C018, Number 162, this is your resumé,
22  Page 11.  You have "Navigability Study for Small and
23  Minor Watercourses, State of Arizona" listed under the
24  Geomorphology section; does that sound right?
25      A.    I see that right there, yes.
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 1      Q.    And you also have it listed a second time
 2  under the Navigability section in your resumé, right?
 3      A.    Yes.
 4      Q.    And in your work here, you considered all of
 5  these elements that you've testified about to be parts
 6  of navigability, right?
 7      A.    All of which elements?
 8      Q.    All of the elements in your report; the
 9  history, the geomorphology, the hydrology.  I mean, all
10  of that goes into the navigability determination,
11  right?
12      A.    That's true.  All of those things are
13  elements of a navigability decision, yes.
14      Q.    How many times do you think you've handed out
15  this resumé or distributed it listing those studies as
16  part of your projects?
17      A.    I don't know.
18      Q.    I mean, your resumé doesn't break down that
19  study by whatever specific chapter you authored, does
20  it?
21      A.    You're looking at it right there, so no.
22      Q.    Slide 69.  I don't remember you talking about
23  this on direct, but you state in Slide 69 that draw in
24  a boat is a function of load carried, displacement, the
25  design of the boat, the length, width, section, depth,
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 1  and placement of the load within the boat, right?
 2      A.    Yes.
 3      Q.    You agree with me those are pretty specific
 4  factors?
 5      A.    Yes.
 6      Q.    So if we go to C053-397, Table 4, which is
 7  from one of your written reports submitted this
 8  go-around, you've actually computed the draw for the
 9  boats in every one of these historical accounts,
10  haven't you?
11      A.    I would not say computed.  I would say
12  estimated.
13      Q.    Oh, okay.  Do you have any, like, raw
14  computations or data for this?
15      A.    No.
16      Q.    All right.  Modern Boating, Slide Number 72.
17            Oh, you also said, too, I mean if we go back
18  to Table 4 on draw, some of these boats were identified
19  in the news accounts as skiffs, right?
20      A.    Yes.
21      Q.    And you said on your examination by Mr. Slade
22  that a skiff is almost a generic name for a boat,
23  right?
24      A.    I think what I said was that some people
25  tend -- can use it that way, yes.
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 1      Q.    I think what you said was, skiff is just a
 2  word for a boat.  It can be used to describe a variety
 3  of boats.  Is that a fair statement?
 4      A.    What I recall saying was that there's a
 5  specific meaning of skiff.  I think Dr. Newell
 6  testified about that.  But what -- the intent of what I
 7  was trying to get across is that many folks use the
 8  word skiff to discuss a number of different kinds of
 9  smaller boats.
10      Q.    Now, if we go to just the first account --
11  and I'm not going to go through all these. -- the Logan
12  account, which we read earlier, he didn't say what kind
13  of boat he took on his trip, but you just assume that
14  it was a rowboat, right?
15      A.    Given the description of it, yes, that's what
16  I did.  I suppose it's possible that they were poling
17  it.  It's possible that they used a one-bladed paddle.
18  But, typically, downriver boats like this are rowed.
19      Q.    If I'm looking, I only see canoe in two of
20  these accounts, Spaulding and Ensign and Scott, right?
21      A.    That's correct.
22      Q.    Modern Boating, Slide 72, you have a slide
23  that talks about what we can learn from modern boating;
24  what the river looks like, depths and widths, boating
25  conditions, right?
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 1      A.    That's right.
 2      Q.    And those would be modern or current
 3  conditions, right?
 4      A.    Yes.
 5      Q.    And on Slide 97 you talked about the biggest
 6  difference between experts, and you emphasize
 7  on-the-river experience.  You also talked about ranges
 8  of discipline considered and reliance on computer
 9  models.  Right?
10      A.    Yes.
11      Q.    How much on-the-river experience do you have
12  in Segment 6b?
13      A.    I have canoed portions of Segment 6b three
14  times.
15      Q.    From where to where?
16      A.    I was in the vicinity of one of the Phoenix
17  bridges.  We were installing scour gages and used a
18  canoe to travel a small portion, the effluent-dominated
19  area.  And then down near the confluence we took a
20  canoe trip below 91st Avenue.
21      Q.    And, again, that's also in effluent, right?
22      A.    Yes.
23      Q.    So in terms of --
24      A.    Oh, and, I'm sorry, you said 6b, not 6a,
25  right?
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 1      Q.    I said 6b.
 2      A.    Got it.
 3      Q.    So your boating experiences then on
 4  Segment 6b were not on the natural and ordinary
 5  condition --
 6      A.    Oh, no.
 7      Q.    -- of Segment 6b?
 8      A.    That's correct.
 9      Q.    So in terms of your on-the-river experience,
10  you're primarily talking about segments upstream of 6b,
11  right?
12      A.    Well, I wouldn't guess -- from what I've
13  heard, I don't know that anybody else had any
14  on-the-river experience in 6b, so I still say that that
15  applies to me, that I have more.
16      Q.    What specific experience or experiences have
17  you had in 6b that provide any information or basis for
18  the opinions you've expressed here?
19      A.    Well, I've seen the condition of the river
20  today, and I can definitively tell you that it does not
21  look like the descriptions of the past.  I've checked
22  that myself in the field from the seat of a boat.
23      Q.    So then your biggest takeaway from your
24  experiences on 6b is we can't use those experiences to
25  determine what the river looked like?
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 1      A.    What my biggest takeaway was, what I just
 2  described.
 3      Q.    Did you use the phrase, did you say we've
 4  ground-truthed them yesterday?
 5      A.    Ground-truthed them.
 6      Q.    As to the segments?  You were talking about
 7  the field experience.
 8      A.    Ground-truthed would be -- I don't recall
 9  saying it, but that's something I do say, so I could
10  have.
11      Q.    I think that's what I heard.
12      A.    Yeah, could well have been.
13      Q.    Now, you didn't ground-truth anybody for
14  Segment 6b, did you?
15      A.    Well, I have been to Segment 6b, but the
16  conditions of the ordinary and natural condition were
17  not ground-truthed by being in the field.  They were
18  verified, would probably be a better word, by using a
19  variety of sources.
20      Q.    Slide 104.  You talked about susceptibility
21  by rating curve, and what this slide seems to suggest,
22  and I want to make sure that I've got this right, is
23  that based on your rating curves, the Segments 2
24  through 6 would support year-round use of canoes on the
25  river in its ordinary and natural condition?
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 1      A.    That's correct.
 2      Q.    Now, we just looked at your draw table in
 3  some other accounts, and, I mean, we've got like two
 4  historical accounts over 50 years where canoes were
 5  used.
 6            Would it be fair to say that the frequency of
 7  reported historical use is not consistent with your
 8  hydrology?
 9      A.    No.
10      Q.    Why?
11      A.    Well, there's lots of reasons to explain why
12  we don't have historical accounts in that segment.  One
13  could be historically people weren't out there very
14  frequently, and the reason for that --
15      Q.    I probably didn't make my question clear
16  enough.
17      A.    Okay.
18      Q.    I'm just asking would it be fair to say that
19  the frequency of reported historic use -- I'm not
20  asking for explanations, but just the frequency of
21  reported historical use is not consistent with your
22  hydrology?
23      A.    No, I don't find them to be inconsistent at
24  all.
25      Q.    And just so I understand this and the
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 1  Commission understands it, you know, your assessment on
 2  the rating curves is that the Salt River was available
 3  for use by canoes year-round in Segments 2 through 6,
 4  and we have only two accounts of canoe use over a
 5  period of 50 years; does that sound right?
 6      A.    In the historical period, yes, we have
 7  recorded accounts that we have found in the record thus
 8  far, there's about two in 50 years, that sounds about
 9  right, of canoes.
10      Q.    Let's talk about beaver dams.  Your
11  Slides 114 and 115, you said that Mr. Gookin says that
12  numerous beaver dams existed on Segment 6, and then in
13  Slide 115 you provided this cross section and you said,
14  you know, there's no dam that's going to be 1,800 feet
15  across the river; that you would need a huge number of
16  trees for a dam every 300 yards.
17            Didn't Mr. Gookin say, when he testified,
18  quote, I have never seen a beaver dam across the river
19  on the Salt anyplace?
20      A.    He may well have done that, and that would be
21  an accurate statement.
22      Q.    Didn't he also say that, quote, There was a
23  publication in which an ornithologist, and don't ask me
24  how to pronounce the name, but he found that the Salt
25  River had dams, in some places, every few hundred
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 1  yards?  Do you remember him saying that?
 2      A.    Vaguely, yes.
 3      Q.    Let's look at Mr. Gookin's Slide 199 from
 4  C034.  I mean, this is what he presented when he
 5  testified, right?
 6      A.    Yes, it looks like one of his slides, yes.
 7      Q.    Now, even though his slide says "in some
 8  places, every few hundred yards" and that beavers want
 9  3 feet of minimum depth in their habitat, your Slide
10  Number 114 says there is one every few hundred yards
11  and that beaver dams needed to create the 3 foot depth.
12            You still sticking with that?
13      A.    Yes.
14      Q.    Why do you do that?
15      A.    Why do I do which?
16      Q.    Well, why did you take what Mr. Gookin said,
17  with conditional language, turn it into absolute
18  language, and then produce a diagram like we have on
19  Slide 115?  I want to know why you did it.
20      A.    When I read his testimony and his report, I
21  believe he said in several places that there were
22  beaver dams every several hundred yards, and I believe
23  that I'm reporting accurately what his testimony was.
24      Q.    All right.  Let's talk a little about the
25  hydrology.  This is your Slide 85.  I want to be as
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 1  clear as possible about this, which is -- and I'm going
 2  to have to reduce this slide size a little bit.
 3            So we now have additional numbers here.  Your
 4  Footnote or Note 4 says that the Segment 6 mean and
 5  median annual estimates are from Thomsen and Porcello
 6  USGS report, right?
 7      A.    Yes.
 8      Q.    And that's from their 1991 report?
 9      A.    That sounds right.
10      Q.    And what you did is, you took their -- like
11  in the case of median annual, you took their median
12  annual for the entire time period and you divided it
13  out by the number of years, right?
14      A.    They report a median annual value.  All I did
15  was change the units.
16      Q.    Okay.  So you did a computation to change the
17  units?
18      A.    Right.
19      Q.    And so you did the same thing with the mean
20  annual, right?
21      A.    Median annual, but yes.
22      Q.    Well, there's a mean annual column in the
23  first here.  You did the same thing for that number in
24  the first column, right?
25      A.    Yes, it was a unit conversion for both of
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 1  those.
 2      Q.    Okay.  And those are both from Thomsen and
 3  Porcello?
 4      A.    Correct.
 5      Q.    Where does the 522 for the 10 percent
 6  duration in Segment 6 come from?
 7      A.    As I explained yesterday, that's from the
 8  addition of the near Roosevelt gage and the Tonto Creek
 9  at near Gun Creek and the Verde River.  It's the Verde
10  River.  I'm sorry, I'm losing it here.  Above the dams.
11  Help me out.
12            I said it yesterday.  Sorry.
13            Below Tangle Creek.  There you go.
14      Q.    Okay.  And the daily median in the middle,
15  this 819, where is that number from?
16      A.    Again, that's the sum from those three gages.
17      Q.    Now, when you said median daily in this
18  column, does that mean that you take all those gages
19  for a specific day of each year, like today is
20  May 19th, so you take May 19th, 2016, May 19th, 2015,
21  May 19th --
22      A.    No.
23      Q.    Okay.  So then tell me how this is a median
24  daily.
25      A.    You take all of the data for every day of the
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 1  entire period and you look for the median.
 2      Q.    Okay.  And the same is true then for the
 3  75 percent and the 90 percent?
 4      A.    Similar process.  You're looking for a
 5  different marker, though.
 6      Q.    Okay.  So I'm looking at -- and this is C053
 7  Number 396, Page 7, and I'm looking at the bottom of
 8  this, and this is called "Flow Estimates Previously
 9  Reported to ANSAC."
10            So the 1,230 figure is there as a 50 percent.
11  The numbers going across are 287, 400, 605, 1,280 and
12  3,323.
13      A.    Yes.
14      Q.    Where did those numbers come from?
15      A.    Those were also additions from the same set
16  of gages of the data that was published by the USGS in
17  1998.
18      Q.    By the way, on the far right of this exhibit,
19  you state "Data published by USGS," and you, of course,
20  in your slideshow, you portray USGS as an unbiased
21  source.
22            Now, that 1,230 number is also a computation
23  based on data published by USGS, right?  I mean, you
24  didn't put the word computation in, but it is a
25  computation, right?


Coash & Coash, Inc.







SALT RIVER     VOLUME 23      05/19/2016 Page 5022


 1      A.    Well, they're all computations.
 2      Q.    Okay.  So why is there a difference between
 3  the line for Fuller Segment 6 on this particular
 4  exhibit, but if I go back up, those numbers don't match
 5  what is on your Slide Number 85?
 6            They seem like if we look at the median daily
 7  50 percent on Slide 85, you have 819 cfs.  If I look at
 8  the median daily 50 percent on Exhibit -- make sure I
 9  get this right. -- 396, Page 7, I got 605.
10      A.    The primary -- well, there's two differences
11  there, as I explained previously.  One would be the
12  inclusion of additional years of data that were not
13  included in the 1998 publication by the USGS, and the
14  other difference would be the addition of the flow
15  depletions as computed by Mr. Burtell.
16      Q.    So in 7 years of additional data, we've got a
17  median that's jumped 200 cfs?
18      A.    No, you're not understanding what I'm saying.
19  Shall I try again?
20      Q.    Try again.
21      A.    Okay.  So the numbers that are listed there
22  in Table 1 on Page 7 of the hydrology exhibit, under
23  Segment 6 Mr. Fuller, are what I reported previously by
24  simply adding up the values that the USGS had published
25  based on their statistical stream summaries through
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 1  1996.  So there's not 7 years of additional data.
 2  There's 19 years, or is that 20 years, of additional
 3  data.
 4            And there's also the depletion flow estimates
 5  that would tend to push it in the upper direction.
 6            And I point out, too, that the median flow
 7  rate of the 50 percent that I have there on the new
 8  chart of 819 is pretty darn close to what your guy came
 9  up with.  I think he had 791 or 790, something like
10  that.
11      Q.    Okay.  So let's talk for a few moments then
12  about depths.
13            Now, and this is from C030, Slide 364 -- or
14  Exhibit 364, Slide 238.  You presented, for Segment 6,
15  a 50 percent median flow rate of 1,230 cfs, an average
16  depth of 5.3, velocity 2.1, top width 290.  And we know
17  today that's incorrect, right?
18      A.    I'm not sure what --
19      Q.    You're not sticking with this, are you?
20      A.    I'm not saying that the 50 percent median
21  daily flow is 1,230.  The median annual flow is 1,230,
22  and those depths would correspond for that cross
23  section.
24      Q.    Well, what was your -- I guess what was your
25  objective then in including this in your initial
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 1  presentation?
 2      A.    Trying to depict the typical flow conditions
 3  of Segment 6.
 4      Q.    So the typical flow conditions are an average
 5  depth of 5.3 feet?
 6      A.    I believe that's the one where I transposed
 7  the numbers, too, so...
 8      Q.    Oh, okay.
 9      A.    And I think you guys have --
10                 MR. SPARKS:  I'm sorry, Mr. Chairman, I
11  can't hear the witness now.
12                 THE WITNESS:  I think you guys have
13  asked me about that quite a number of times now.
14                 CHAIRMAN NOBLE:  Jon, I realize you've
15  been on the stand a long time and it gets hard, but
16  could you move the mike just a little closer?
17                 THE WITNESS:  I'm doing my best.
18                 CHAIRMAN NOBLE:  Okay.
19  BY MR. MURPHY:
20      Q.    Now we have a slide, a new slide from the
21  current presentation, and this is Slide 102, "Beyond
22  Rating Curves," and here you talk about depths based on
23  the information you previously provided, right?
24      A.    Previous in this presentation, yes.
25      Q.    Let me ask you about Segment 2.  I mean, you


Coash & Coash, Inc.







SALT RIVER     VOLUME 23      05/19/2016 Page 5025


 1  show here that in its ordinary and natural condition
 2  Segment 2, entire year, 1.2 feet depth, right?
 3      A.    At the 10 percent flow rate.
 4      Q.    Yeah.  And if we go back to Slide 85 from
 5  your current presentation, you have a median daily for
 6  Segment 2 of 277, right?
 7      A.    Yes.
 8      Q.    So, and at your 10 percent duration you have
 9  a flow of 158 cfs for Segment 2, right?
10      A.    That's right.
11      Q.    So if I take a specific day of flow for
12  Segment 2, and that would be the Chrysotile gage,
13  right?
14      A.    This is based on Chrysotile data, yes.
15      Q.    Oh, okay.  Great.
16            So November 16th, you know, and this starts
17  at 300 cfs on the lower left, right?
18                 MR. SLADE:  Is this an exhibit?
19                 MR. MURPHY:  Not yet.  I mean, we could
20  get on the USGS website and do it in real-time.
21                 MR. SLADE:  Well, it's not an exhibit,
22  Mr. Fuller's never seen it, I've never seen it, and
23  you're asking him questions about it, so...
24                 MR. MURPHY:  Well, let me -- I'll work
25  through it.
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 1  BY MR. MURPHY:
 2      Q.    So if I want to find the flow for a specific
 3  gage site on the Salt River, I go to the USGS
 4  streamflow site, right?
 5      A.    I'm sorry.  I'm just trying to digest what
 6  you put in front of me here.  Would you repeat the
 7  question?
 8      Q.    Yeah.
 9            If I want to know the flow for a specific day
10  on the Salt River, I go to the USGS streamflow site,
11  right?
12      A.    Yes.
13      Q.    And there you can plug in a specific day,
14  parameters, and hit a button, and it produces something
15  like this, right?
16      A.    Yeah.
17      Q.    And so if I'm looking November 16 -- and
18  you've seen graphs like this before, haven't you?
19      A.    Yes, I have.
20      Q.    Probably a lot more -- a lot more than I
21  have, right?
22      A.    I can't speak to what you do, but I've seen a
23  lot of them.
24      Q.    Okay.  So if we go from the 16th across, you
25  know, we start November 16th at hour zero and we end at
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 1  hour 24.  So at about, let's say, 3:30 in the
 2  afternoon, like maybe about where I have the cursor
 3  here, what would you say the flow rate of the Salt near
 4  Chrysotile is?
 5      A.    Where you have the cursor?
 6      Q.    Yeah.
 7      A.    That would be about, let's see, 400, 500,
 8  600 -- 650, something like that.
 9      Q.    Okay.  And what would you expect the depths
10  to be if the flow was 650 cfs?
11      A.    For the existing conditions?
12      Q.    Yeah.
13      A.    You want the mean depth, the average depth,
14  or do you want the conditions in the ordinary and
15  natural condition as of the time of statehood according
16  to somebody else's rating curves?
17      Q.    Well, we know that 2 is still pretty close to
18  its ordinary and natural condition, right?
19      A.    Yes.
20      Q.    So what do you think the -- what do you think
21  the mean depth would be at 3:30?
22      A.    I think what I would do if I wanted to know
23  the mean depth today, is I would scroll down a little
24  bit on this page and look at the depth curve.
25      Q.    Okay.  Can you ballpark it based -- I mean,
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 1  you've given us prior depths based on cfs.  I mean,
 2  could you ballpark it?
 3      A.    I have boated the river, actually pretty
 4  recently, at 650 in Segment 2.  We put in below the
 5  bridge in rubber rafts.  We had six to eight people per
 6  raft.  We probably scraped a rock or two on the way
 7  down, but we never had to get out and push.  I would
 8  say the average depth as we went down there was
 9  probably between 2 and 4 feet.  But, again, it's really
10  hard to characterize depth over a river segment like
11  that.
12      Q.    How close is the Chrysotile gage to the
13  bridge that goes over U.S. 60?
14      A.    It's just upstream.
15      Q.    Like pretty close; within a quarter mile,
16  maybe?
17      A.    Yes.
18      Q.    So this is the screensaver I've been using
19  since November 17th in these hearings, and this is just
20  on the north side of the bridge at U.S. 60.
21                 MR. SLADE:  Is this an exhibit?
22                 MR. MURPHY:  Not yet.
23                 MR. SLADE:  Okay.
24  BY MR. MURPHY:
25      Q.    I mean, does that look like 2 feet of water?
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 1      A.    In some places, no.  In other places --
 2      Q.    Is there anyplace where it does?
 3      A.    Yeah.
 4      Q.    Can you point it out?
 5      A.    Sure.
 6            In the foreground.
 7      Q.    Right here?
 8      A.    Yeah.
 9      Q.    Okay.
10      A.    Like I say, you know, I can't tell exactly;
11  but based on my river experience, that's about what I
12  would expect right in there.  There's probably some
13  spots within the riffle itself.
14      Q.    What about along this ridge right here where
15  I'm moving the cursor?
16      A.    Well, it seems quite shallow there.  I would
17  say it would be less than that.
18      Q.    Probably less than maybe 6 inches there,
19  right?
20      A.    Well, I'm sure there are places in there
21  that's less than 6 inches, true.
22      Q.    And, again, it's -- I think as you have
23  previously said, the important part is, you know, what
24  are the conditions actually on the river, right?
25      A.    Yes.
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 1      Q.    And, by the way, that -- so that photograph,
 2  if it was taken at 3:30 p.m. on November 16th -- we
 3  don't know that it is or not, but if we assume that it
 4  is, that's like double the median daily flow, right?  I
 5  mean it's 650 and if the median is 277?
 6      A.    It's a little more than double, yeah.
 7      Q.    Oh, okay.
 8            So even with more than double, we've got at
 9  least one point of the river here where we may have a
10  depth of 6 inches?
11      A.    Yeah, that's a great point, because it kind
12  of highlights some of the weaknesses of just using a
13  rating curve to try to determine conditions on the
14  river as opposed to actual boating experience.
15      Q.    And there's not --
16      A.    We heard from a number of experts who would
17  suggest that 650 is plenty of water.
18      Q.    And there's not even a -- like what I would
19  call a low flow channel here; it's all pretty much
20  confined in one area, right?
21      A.    I can see how you would use those
22  descriptors.  A boater might look at that a little bit
23  differently.  That's definitely a bony stretch, and if
24  you had a very wide boat, you may have some tough time
25  getting through there, and you might get out and
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 1  push --
 2      Q.    Okay.
 3      A.    -- at that particular spot.
 4      Q.    Let's talk about Native American boating, and
 5  then I should be pretty close to done.
 6            So yesterday, after your slideshow, Mr. Slade
 7  asked you a bunch of questions about Native Americans
 8  and ending with the conclusion that you think it's --
 9  did you say it was possible or probable that the Pimas
10  and Maricopas used boats?
11      A.    I don't recall which word I used.
12      Q.    Why didn't you put that in your slideshow?
13      A.    No particular reason.
14      Q.    When did you develop this opinion?
15      A.    It's something we've talked about over a
16  period of time.  I don't know.  I don't know why we --
17  we're under no obligation to produce a slideshow at
18  all, so -- not everybody did that for their
19  presentations.  That one just didn't make it in.
20      Q.    So let's start with some of the materials
21  then that Mr. Slade used with you yesterday.  This is
22  from C028, Number 276, Page G-15.
23      A.    Would it be possible to get a copy of that
24  again?
25      Q.    Your attorney's got one.
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 1            I think there were some packets floating
 2  around with all of these stapled together.
 3      A.    Yeah, I know.  I had one this morning, but
 4  it's not here now.
 5                 CHAIRMAN NOBLE:  Someone has one.
 6                 THE WITNESS:  I've got one now, so thank
 7  you.
 8  BY MR. MURPHY:
 9      Q.    And this was an environmental assessment for
10  some sort of a project, right?
11      A.    I'm sorry, I lost track of where you're at.
12      Q.    I'm at C028, Number 276, Page G-15.  I've got
13  it up on the screen too, I mean.
14      A.    Yeah, just old eyes here, so...
15            315, 313?
16      Q.    Exhibit 276, Page G-15.
17      A.    I must have went past it.
18            Are you sure it's 276?  I have a 376.
19            Oh, it wasn't in this packet.  Sorry.
20                 MR. SLADE:  376.
21  BY MR. MURPHY:
22      Q.    Oh, sorry.
23      A.    Got it.
24      Q.    Okay.  The heading on this says "CAP
25  Allocation Draft EIS, Appendix G-Cultural Resources
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 1  Overview."
 2            Got it?
 3      A.    Yes.
 4      Q.    So the sentence you read from this I've got
 5  highlighted up on the screen.  It says "The Maricopa
 6  farmed, hunted, gathered wild seeds, especially
 7  mesquite, and fished the rivers from boats, using nets
 8  and traps," right?
 9      A.    Yes, that's what it says.
10      Q.    Can you tell me the one attribute that all
11  the other sentences in this paragraph has that this
12  sentence does not?
13      A.    Could you repeat that question?  You're,
14  like, asking me to look at the rest of the paragraphs?
15      Q.    Yeah.
16      A.    And what attribute the sentence means?
17      Q.    There's one attribute that this sentence
18  lacks that every other sentence, maybe with one
19  exception, appears to have, or a couple.
20            There's no citation here, is there, to this
21  sentence?
22      A.    Ah.  That would have been simpler, if you had
23  just said that.
24            I see no citation to that sentence, correct.
25      Q.    Isn't that a red flag if you're doing
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 1  research and evaluating historical studies?
 2      A.    It may be that the Spier citation a sentence
 3  down points back at that.  I did not go back and look
 4  at all of the source documents in full.  I know that
 5  the Spier document is a fairly comprehensive one.
 6      Q.    Do you know what the title of the Spier
 7  document is?
 8      A.    Not offhand.  I think we have it in the
 9  packet here, don't we?
10      Q.    Is the Spier book, is it titled Yuman Tribes
11  of the Lower Gila?
12      A.    I don't recall.
13      Q.    Now, when you see a sentence like that,
14  "fished the rivers from boats, using nets and traps,"
15  how do you get from rivers in the plural to the Salt
16  River?
17      A.    Yeah, I think the point here is that they had
18  the technology and that they were using boats on rivers
19  that were boatable.
20      Q.    Do you know how the Maricopas arrived in
21  their present-day location?
22      A.    I have a vague recollection, but not
23  specifically.  I know they came from -- I think they
24  came from the Lower Gila or from the Colorado, but...
25      Q.    And so when this sentence says "The Maricopa


Coash & Coash, Inc.







SALT RIVER     VOLUME 23      05/19/2016 Page 5035


 1  farmed, hunted, gathered wild seeds, especially
 2  mesquite, and fished the rivers from boats, using nets
 3  and traps," that very well could mean the Lower Gila or
 4  the Colorado; doesn't necessarily mean the Salt, right?
 5      A.    Exactly.
 6      Q.    And if you go to Dr. Spier's book in 1933,
 7  the only reference to a river he has in the paragraph
 8  about boats is to the Colorado, right?
 9      A.    I don't know.
10      Q.    Oh, okay.
11            The second document you spoke about, and I've
12  got this marked as -- I hope it's the right number. --
13  C028, Number 313, this is the Phoenix Sky Train
14  assessment, Pages 111 and 112.  And I think I talked
15  with you about this when we last met in this format,
16  right?
17      A.    Sounds like there's no need to do it again
18  then.
19      Q.    Well, this time around you read the paragraph
20  that I've got highlighted in the lighter color on the
21  right, and I'm going to make it a little bit bigger and
22  see if that helps.
23      A.    You said this is C028-313?
24      Q.    Yeah.  It's the Phoenix Sky Train.
25      A.    And you're on Page --
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 1      Q.    And this was a rather lengthy exhibit.  It
 2  was 410 pages.  I'm on Pages 111 and 112.
 3      A.    Okay.
 4      Q.    So you read this paragraph about -- that
 5  starts "In summarizing the use of tule rafts by the
 6  California tribes," and then you get down, and I guess
 7  about where I've got the cursor on the left here, it
 8  says "Spier reports similar conveyances were used by
 9  the Maricopa and the Halchidhoma..."
10            And I did give the spelling to our court
11  reporter before this.
12            Do you see that?
13      A.    Yes.
14      Q.    And so this, again, is making the claim
15  without regard to a specific river, although the
16  Colorado was mentioned at the top of the paragraph and
17  again cites to Dr. Spier, right?
18      A.    That's correct.
19      Q.    And you remember our discussion, the context
20  of this is that this section of the sky train
21  assessment talked about the Hohokam, talked about
22  various other tribes, and the speculation about use of
23  the boat by the Hohokam, right?
24      A.    Yes.
25      Q.    And just so we get our time periods right, I
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 1  mean, the Hohokam were a more ancient society who
 2  occupied the Salt and Gila River Valleys prior to the
 3  Pima and then Maricopa; does that sound correct?
 4      A.    Yeah.  I think we've heard some testimony
 5  about who believes they've descended from them; but,
 6  yes, generally, the Hohokam refer to the folks that
 7  lived here 1400 and earlier.
 8      Q.    Now, with regard to the Hohokam, and this is
 9  from C041, this is from Professor Emil Haury from the
10  University of Arizona.  He did the first comprehensive
11  assessment of Cushing's expedition and papers.
12            If you read on Page 41, Professor Haury
13  writes "In the bottom of this canal there was found a
14  small secondary ditch.  This feature has also been
15  found in the canals on the Gila by Cummings, and is
16  generally interpreted as a measure for conserving water
17  when the flow in the river was low.  An early pen
18  sketch of the excavated canal at Los Muertos showing
19  this feature will be seen in figure 25.  Matted reeds
20  found during the course of this work, which had
21  undoubtedly floated in the river, convinced Cushing
22  that navigation by balsas was known to the natives.
23  Needless to say, there is no justification for this
24  view."
25            Do you agree with that?
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 1            Maybe a better question, before I ask
 2  you that, is, are you familiar with Professor
 3  Haury?
 4      A.    By name, yes.
 5      Q.    I mean, he's a fairly significant figure in
 6  Southwest archaeology, isn't he?
 7      A.    Yes.  Yes, he is.
 8            Well, I'm not an archaeologist.  From what
 9  I've talked to and the archaeologists I've spoken with,
10  that may be over -- the last sentence may be
11  overstating what a lot of people believe, but...
12      Q.    Okay.
13      A.    I'll leave it at that.
14      Q.    Now, you also read from C053, Number 393, and
15  Page 241.  Was this Hackenberg's?
16      A.    Bartlett.
17      Q.    Bartlett, all right.
18            Bartlett writes "We had not long been in when
19  we saw a body of ten [sic] or fifteen Indians on the
20  river making for our camp."
21            And your interpretation of this yesterday was
22  this could mean they were on a boat?
23      A.    It could.
24      Q.    So if I say that the river of -- or the city
25  of Cincinnati is on the river, then the city of
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 1  Cincinnati could be on a boat?
 2      A.    No.  I think that would be ridiculous.
 3  However, cities are not known to ride on boats and
 4  people are.
 5      Q.    And so if I asked, as I did earlier, about
 6  your particular flow data on the river, that data is
 7  not on a boat floating down the river, is it?
 8      A.    Well, you could put data on a boat and float
 9  it down the river, unlike a city, and it would be
10  reasonable to put a person on a boat and float it down
11  the river.
12      Q.    But in this sentence there's no mention of a
13  boat at all, right?
14      A.    That was our testimony yesterday, yes.
15      Q.    And, generally, if somebody is approaching on
16  a boat and at some point in the future somebody writes
17  about it, isn't the boat the first thing that they
18  mention?
19      A.    Unless they weren't shocked by seeing the
20  boat.
21      Q.    On the river could mean beside the river,
22  right?
23      A.    It could.
24      Q.    Could mean along the river, right?
25      A.    It could.
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 1      Q.    So when we go down to the sentence that says
 2  "They were a jolly set of young men, dancing and
 3  singing while they remained with us," I mean were they
 4  dancing and singing on a boat?
 5      A.    I don't know.  That doesn't -- that's -- I
 6  hadn't interpreted it that way.  If you want to, you
 7  may do that.
 8      Q.    And this account says that the individuals
 9  identified were Pimos or Akimel O'otham, right?
10      A.    It says "Pimos" there, yes.
11      Q.    Do you consider the Pimas and Maricopas to be
12  the same?
13      A.    I don't, no.
14      Q.    I mean, they're two distinct Native American
15  tribes, right?
16      A.    I believe that's why the community names have
17  both in there.
18      Q.    Oh, with regard to Dr. Spier then, you
19  wouldn't know who provided the information for him on
20  the part of his book that deals with the boating, would
21  you?
22      A.    I don't.
23      Q.    If the Maricopa -- and let's break this down
24  even more.
25            The Maricopa villages were near the
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 1  confluence of the Gila and Salt, right?
 2      A.    That's my recollection.
 3      Q.    So if the Maricopas were using boats and
 4  they're based at the confluence, they would be using
 5  the boats upstream on the Salt River, right?
 6      A.    Well, they could.
 7      Q.    If they were.
 8      A.    You mean exclusively?
 9      Q.    Well, if you're suggesting that they
10  boated the Salt River and they're at the confluence,
11  there's only one direction to go, isn't there,
12  upstream?
13      A.    I'm sorry, I didn't catch that.
14      Q.    Or did they haul the boats up on land and
15  come downstream?
16      A.    I have no idea.
17      Q.    Oh, okay.
18            How comfortable were you with making that
19  opinion yesterday?
20      A.    I'm comfortable.
21      Q.    Like, can you quantify that?  I mean, do you
22  think it's a possibility, a probability, this happened
23  for sure?
24      A.    I don't think it's a this happened for
25  sure.  I think you would put these pieces of
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 1  information together, and it suggests there's a
 2  possibility that all those pieces point to possibility
 3  or probability that something -- the Native American
 4  folks had some access to boats and some familiarity
 5  with them.
 6      Q.    And we know that the three pieces that
 7  involved the Maricopas all just cite back to Professor
 8  Spier, right; and that's really just one piece of
 9  information, isn't it?
10      A.    Well, I think they're different elements of
11  the same narrative.
12      Q.    I mean, if I do a research study and I cite
13  Spier, I'm probably not doing fieldwork; I'm just
14  reading what he did and citing it in my environmental
15  assessment or my report, right?
16      A.    I think it could be either.  I mean, if
17  you're citing Spier, you're probably citing to his
18  conclusions.  And if you were basing it on your own
19  research, you would characterize it that way or cite to
20  your own previous publications.
21      Q.    If the Maricopas, beginning around 1800, used
22  boats on the Salt River, why do we have, in the last
23  over 200 years, citation to one account, which may or
24  may not be on the Salt River, probably on the Colorado?
25  Why don't we have more accounts?
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 1      A.    More accounts of?
 2      Q.    Maricopa boating.
 3      A.    Again, I'm not an archaeologist, but I
 4  intersect archaeology a fair bit over the course of my
 5  career in doing geomorphology, and in talking to
 6  archaeologists about that point specifically, they've
 7  mentioned that there's just a lot that's unknown about
 8  peoples that don't leave written records.
 9      Q.    Well, in 1800 we're a little beyond
10  archaeology, aren't we?  I mean, we're closer to modern
11  times?
12      A.    That's true, 1800 is closer than what's
13  typically the subject of archaeology.
14      Q.    And you would agree with me that there is --
15  from whenever that time may or may not have been to
16  now, we don't have any other evidence, do we?
17      A.    The evidence we have we've submitted.
18      Q.    All of the materials that you relied upon in
19  making this opinion were available to you the last time
20  we met in this format, right?
21      A.    No.
22      Q.    Well, they all existed, didn't they?
23      A.    Well, I guess they were available, yeah.
24      Q.    So if we go back to your initial slideshow
25  from last fall, your Slide Number 121, "History:  Key
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 1  Findings, Native American," and I think this is
 2  Exhibit 364.  Your last bullet point, "No Records of
 3  Native American Boat Use on the Salt."
 4      A.    That's right.
 5      Q.    And that's what you said last November --
 6      A.    That was the conclusion --
 7      Q.    -- right?
 8      A.    -- of our original report, and as of last
 9  fall, that's the pieces that we had put together.
10      Q.    And then when you testified on November 17th
11  of 2015, you were asked the question "Would you agree
12  that there is no evidence of boating of any kind on the
13  Upper Salt River by any of the native populations; is
14  that correct?"  [Sic]
15                "ANSWER:  None that I've seen, no."
16      A.    That's correct.
17      Q.    That's what you said, right?
18      A.    That is what I said.
19      Q.    And, by the way, that very page from the sky
20  train assessment, the 410-page document that we showed
21  a little while ago, I mean, I asked you questions about
22  that very specific page of that report last October,
23  right?
24      A.    I don't recall what pages.  I do recall
25  having a discussion about that report, though.
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 1      Q.    And, I mean, in the section about boating, I
 2  mean that paragraph is right there.
 3      A.    Yeah, hidden in plain sight.
 4      Q.    Okay.  On October 22nd in these proceedings,
 5  you were asked the question, "Now we've got three
 6  groups of early inhabitants of the valley.  We have the
 7  Spanish, we have the Native American, and the early
 8  explorers.  No evidence of any boat use at all.  Is
 9  that right?"
10                "ANSWER:  You add that up correctly."
11            And that's what you said in October?
12      A.    It is.
13      Q.    And then on October 22nd you were asked the
14  question "In Slide 121, you talk about, in your
15  discussion of history, the Native Americans.  And,
16  again, no record of -- this would be more recent than
17  the Hohokam, but, let's say, prior to -- you know,
18  let's say, 1800 to 1860, no record of Native American
19  boat use on the Salt River, correct?"
20                "ANSWER:  None, that I'm aware of."
21            Right?
22      A.    That's correct.
23      Q.    And then on October 20th of 2015 you were
24  asked the question "Then, again, we have no definitive
25  records of Native American boat use on the Salt."
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 1            Or, actually, you gave the answer, after a
 2  question, "Then, again, we have no definitive records
 3  of Native American boat use on the Salt.  Not much
 4  there."
 5            And you even mention the Maricopas in the
 6  same answer, right?
 7      A.    Yeah, that's right.
 8      Q.    Would it be a fair characterization that
 9  before yesterday, you had repeatedly testified that
10  there was no evidence of Native American boat use on
11  the Salt River?
12      A.    If you had asked me multiple times, which
13  occurs, you repeat the questions here, but multiple
14  times, "Did anybody named Logan boat before 1873," I
15  would have said, "I don't know.  I don't know.  We have
16  no record of it."
17            But if you had asked me, "Do you have any
18  records of trappers being identified in 1894 on the
19  Lower Salt River," I would have said, "No.  No, I
20  don't."
21            We found and noticed new evidence.  That
22  happens.  So it happens in response to looking at the
23  materials that other folks have presented, things that
24  they've said.  You read a book two times, the second
25  time you notice stuff you didn't the first time.
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 1  That's all; that's all that's gone on.
 2                 CHAIRMAN NOBLE:  Mr. Murphy, would you
 3  rephrase the question?
 4  BY MR. MURPHY:
 5      Q.    I'll try again.
 6            Before yesterday, you had repeatedly
 7  testified that there was no evidence of Native American
 8  boat use on the Salt River; is that right?
 9      A.    Yeah.
10      Q.    Okay.
11                 MR. MURPHY:  That's all I have,
12  Mr. Chairman.
13                 CHAIRMAN NOBLE:  Is there someone else
14  who's going to cross-examine Mr. Fuller?
15                 MR. HEILMAN:  Yes, Mr. Chairman.
16                 CHAIRMAN NOBLE:  Would you like a few
17  minutes to set up?
18                 MR. HEILMAN:  That would be great.
19  Thank you.
20                 (A recess was taken from 1:59 p.m. to
21  2:06 p.m.)
22                 CHAIRMAN NOBLE:  Whenever you're ready,
23  Mr. Hood is too.
24                 MR. HOOD:  Yeah, I'm ready.  Please
25  proceed.
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 1                REBUTTAL CROSS-EXAMINATION
 2  BY MR. HEILMAN:
 3      Q.    Good after, Mr. Fuller.
 4      A.    Good afternoon.
 5      Q.    I've been cutting stuff off my outline all
 6  day to try and make this as quick as possible.
 7            Can you turn to Slide 48 of your rebuttal
 8  PowerPoint?
 9      A.    Yes.
10      Q.    This is what you have listed as "Historical
11  Accounts:  Definition of Success," right?
12      A.    Yes.
13      Q.    And you say this is the standard that's
14  generally used by boaters?
15      A.    Yes.
16      Q.    And by boaters, are you referring to
17  recreational boaters, like you and Mr. Williams and
18  Mr. Farmer?
19      A.    Yeah, that's what I had in mind, yes.
20      Q.    So the definition for success for
21  recreational boaters might be different than someone
22  who's trying to ship precious cargo or take passengers
23  down a river?
24      A.    They might have an economic thing that they
25  would add to that; but I think that if your cargo and


Coash & Coash, Inc.







SALT RIVER     VOLUME 23      05/19/2016 Page 5049


 1  your boat got there, that would be a big part of it.
 2      Q.    You also often used this term, from a
 3  boatman's perspective, right?
 4      A.    Yes.
 5      Q.    What does that mean?
 6      A.    Oh, I think if you spend some time on a river
 7  and talk to boatmen, they have their own way of looking
 8  at a river.  It comes -- it's kind of an insider
 9  knowledge.
10      Q.    So it refers specifically to well-experienced
11  boaters?
12      A.    Certainly well-experienced boaters tend to
13  look at things the same way, but I often see the same
14  thing in people on their first river trips, after a day
15  or two, kind of feel the same way about rivers.
16      Q.    Do you have any opinion regarding what
17  percentage of the current Arizona population would have
18  a boatman's perspective?
19      A.    No.
20      Q.    All right.  Let's turn to Slide 49, and this
21  says "Historical Accounts:  Quote, Other Guys, end
22  quote, Definition of Failure."  Is that right?
23      A.    Yes.
24      Q.    So this slide depicts your understanding of
25  the other experts' definition of failure of a boat
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 1  trip, right?
 2      A.    Yes.
 3      Q.    And it's your standard that a boat flipping
 4  over doesn't make it a failure, right?
 5      A.    That's correct.
 6      Q.    Do you agree that if someone hired you to
 7  carry them from Point A to Point B on a river for the
 8  purposes of transportation and not recreation, having
 9  the boat flip would not be part of the experience that
10  they paid for?
11      A.    Yeah, I don't think, if you were being
12  transported, you would be specifically looking to get
13  flipped out.
14      Q.    And what if you were carrying cargo, like
15  mail, that would get ruined if it got wet; would that
16  still be a success, even though you turned the boat
17  back over?
18      A.    Well, I think that would fall into the cargo
19  didn't arrive category, and hopefully, when you're
20  boating, you've taken precautions to protect your gear.
21      Q.    And if that same person that hired you to
22  transport them down the river, and the boat got stuck
23  and they had to get out and push, do you think they
24  would have a problem with that?
25      A.    Well, I think they would prefer not to push.
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 1  But the same thing might apply to a road trip in an
 2  automobile.  If you got stuck and needed to push and
 3  everybody gets out and gives it a push, that's not what
 4  they maybe preferred, but that's part of the experience
 5  sometimes.
 6      Q.    Okay.  Turning to Slide 56, this is a slide
 7  entitled "Modern Boating."  Regarding this slide, you
 8  testified that modern boats allow you to boat places
 9  you couldn't in historic boats, right?
10      A.    In some places, yes.
11      Q.    And what about those boats, the modern boats,
12  allow you to go places you couldn't in a wood or canvas
13  boat?
14      A.    In some places, so I was thinking
15  specifically of some rivers, and we talked a little bit
16  previously about the East Verde River.  Burro Creek
17  might be one of those.
18            But the things about the boats that people
19  take down there that are different from historic boats
20  would be some elements of their design.  Typically,
21  people are using very small boats, you know, basically,
22  a bathtub-sized kayak or something similar to that,
23  certainly constructed of highly durable materials,
24  plastic or high glean or one of those things like
25  that.
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 1            Let me consider your question a little bit
 2  more here.
 3            Those would be the main things that pop into
 4  my mind right now.
 5      Q.    Do these kind of modern plastics slide easier
 6  over rocks, compared to wood and canvas?
 7      A.    Somewhat more easily, depending on the
 8  condition of them.  As a general rule, I would say
 9  that's probably true.  I wouldn't say it makes -- it's
10  not really particularly one of the essential criteria
11  for getting into a place that you couldn't get to
12  otherwise.  Sliding over a rock, not so much.
13            And, actually, some of the canvas boats that
14  I've read about and seen that are less rigid, their
15  descriptions say that they're able to get into shallow
16  areas because the canvas can flex.  So you get into a
17  shallow area, and instead of hitting something with a
18  rigid boundary of your canoe, it softs and you kind
19  of -- that's not a word.  It flexes, and you can move
20  over the obstacle easier.
21      Q.    And your opinion regarding that, the canvas
22  boats, that's not something that you've experienced;
23  that's from talking to other people?
24      A.    I have been in canvas and wood canoes.  I've
25  been in a canvas frame canoe?  I don't think I've been
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 1  in a canvas frame canoe.  No, that's in reading about
 2  descriptions of old trips and descriptions of those
 3  kinds of boats.
 4      Q.    Okay.  Could you turn to Slide 57,
 5  please?
 6      A.    I think the closest thing I would have to
 7  that would be being in an inflatable boat, where you
 8  have -- sometimes you have the similar kind of
 9  experience, depending on how it's inflated.
10      Q.    An inflatable kayak?
11      A.    Been in inflatable kayaks and inflatable
12  canoes and inflatable rafts.
13            I'm sorry.  Turn to what?
14      Q.    Slide 57, please.
15      A.    Oh.
16      Q.    And I'm passing out what is Part C of SRP's
17  latest submission of evidence.  I don't know what the
18  evidence number is, but you discussed this article on
19  your rebuttal.  It's the "Up a creek, with a paddle."
20            Do you recall that?
21      A.    It was a newspaper article?
22      Q.    Yeah.
23      A.    Yeah.
24                 MR. SLADE:  C054.
25                 MR. HEILMAN:  Thank you.
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 1  BY MR. HEILMAN:
 2      Q.    Could you read the first paragraph of this
 3  article, please?
 4      A.    "It can be hard to find good places to kayak
 5  in Phoenix.  Cody Howard and his pals have done their
 6  best.  They've slid their boats off tile roofs into
 7  swimming pools.  They've paddled in irrigation canals,
 8  at night.  They've jumped wakes and done stunts on
 9  Bartlett Lake, a speedboat dragging them along."
10      Q.    Do you believe it would be possible to slide
11  off a tile roof into a swimming pool in a wood or
12  canvas canoe?
13      A.    I think you could definitely slide off a
14  roof, and you could probably get into the swimming
15  pool.  Staying in one, if you're the right boater, you
16  probably could do it.  I've seen people in open boats
17  do things.
18      Q.    It would be significantly more difficult,
19  wouldn't it?
20      A.    Oh, yeah.  Yeah.
21      Q.    Can you explain why a plastic kayak is
22  capable of this kind of activity?
23      A.    Because of its durability and design,
24  designed to take -- some of them are designed to take
25  high impact.
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 1      Q.    Could you read the paragraph right below the
 2  heading "Lost more buddies to kayaking than I did in
 3  the war"?
 4      A.    "Definitions of creek boating, also known as
 5  steep creeking, or creeking, vary, but it generally
 6  involves launching a kayak down a high-running creek, a
 7  steep section of river.  Elite creek boaters look for
 8  Class 5 or Class 6 rapids, waterfalls, and deep
 9  cauldrons.  They plunge over drop-offs down 20 feet of
10  water.  Thirty.  Forty.  More.  They ping-pong off
11  stoney chutes, down unknown chasms and nameless runs
12  where logs and undercuts lie waiting and the whitewater
13  runs brown."
14      Q.    And going back to Slide 48 of your
15  PowerPoint, your definition of a boating success is
16  boat, boater, and cargo arrive at destination; no
17  deaths or serious injury due to boating; and the
18  boaters themselves called it a success.  Is that right?
19      A.    Yes.
20      Q.    So in this article, despite the 40-foot
21  drops, ping-ponging off rocks, wipeouts, Class V and VI
22  rapids, these are successful boating trips that prove
23  navigability for these trips?
24      A.    Oh, no.
25      Q.    Why not?
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 1      A.    For title navigability?
 2            So it would be a successful boating trip for
 3  these recreational boaters.  I don't think -- first of
 4  all, none of those conditions apply to any part of the
 5  Salt River in Segments 2 through 6; not now, not ever;
 6  that's described in this article, in terms of this
 7  plunging waterfalls, et cetera.  So that's apples and
 8  oranges right there.
 9            And I think you find that the reason the
10  State is not pursuing navigability claims on rivers
11  that do fit those characteristics is that those streams
12  would not be conducive to trade and travel on water
13  using the boats available at the time of statehood if
14  those conditions existed.
15      Q.    But those guys meet your definition of a
16  successful boating trip, right?
17            I mean --
18      A.    Yeah.
19      Q.    -- if they don't get injured and they get
20  from Point A to Point B, that's a success?
21      A.    Right.
22            But I'm not -- to characterize my testimony
23  as saying what's in this article is similar to what I'm
24  discussing for the Salt River, I'm not sure that's a
25  fair comparison.
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 1      Q.    But should we be surprised that boating
 2  occurs on any part of the Salt River when these guys
 3  are doing this kind of activity?
 4      A.    Oh, I'm not at all surprised that boating
 5  occurs on the Salt River; but there's a very
 6  different -- some of what they describe in here is
 7  similar to certain parts of Segment 1 in the tight
 8  canyon near the downstream end of it, and that's one of
 9  the reasons we didn't include it in terms of what we
10  thought was navigable.
11      Q.    Okay.  So moving to the second page of this
12  article, the fifth, I guess you would call them
13  paragraph down, it says "He probably mentored more
14  Arizona kayakers than anyone else, said Tyler Williams,
15  author of 'Paddling Arizona.'"
16            That's one of your boating experts, right?
17      A.    Yes, we heard from Tyler in this case.
18      Q.    And then going back to Slide 57, you say that
19  the purpose of boats has not changed.  But isn't the
20  purpose of these boats that careen off rocks and can
21  handle these extreme conditions a different purpose
22  than someone who's building a boat used to haul ore?
23      A.    Certainly.  It's a different purpose to haul
24  ore, but the basic purpose of boats carries people and
25  load.  So you design your boat and you take -- choose a
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 1  boat for a particular stretch of river depending on the
 2  conditions that you expect.  But the overall purpose of
 3  boating, in general, is the same.
 4      Q.    And you say the design hasn't changed.  But
 5  aren't these nearly indestructible, ultra-lightweight
 6  pack kayaks designed quite differently than a wood or
 7  canvas boat?
 8      A.    Yeah.  I thought I explained this in some
 9  detail earlier this week.  When I'm saying that there
10  hasn't been a significant change in the design, what I
11  mean by that is, if you look at a wood and canvas canoe
12  from 1912, it looks just about the same as a wood and
13  canvas canoe that you can go online and purchase today.
14            Similarly for, you know, flatboats.  I don't
15  think you'll have anyone show you a picture of a
16  flatboat and go, oh, we don't know what that is.  If
17  you've seen a -- if you've seen a flatboat, it looks
18  like a flatboat.  Canoes look like canoes.  The dory
19  that -- the Edith, it looks very similar to modern
20  dories, so...
21      Q.    But these whitewater kayaks that people like
22  Tyler Williams are using on doing these creeking
23  activities, I mean, they look quite a bit different
24  than a canvas boat, right?
25      A.    Yeah, but creeking kayaks were not one of the
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 1  boats that I was using in determining navigability for
 2  the Salt River.
 3      Q.    But if you go out on the Salt, a lot of
 4  people are in those type of boats, right?
 5      A.    Some people are.
 6      Q.    All right.  Going on to Slide 59, when you
 7  were testifying regarding this slide, you took a look
 8  at the Kolb brothers picture, and you estimated that
 9  they had a load of a thousand pounds in that boat.
10            How did you come to that conclusion?
11      A.    I believe what I was testifying was that we
12  have a thousand pounds in the Edith when we took our
13  trip.
14      Q.    Okay.  So you don't think there's a thousand
15  pounds in this Kolb boat right here?
16      A.    It wouldn't surprise me.  When they came
17  down, they were pretty -- they had a lot of gear and
18  they had a lot of photography equipment and whatnot, so
19  it wouldn't surprise me.  A thousand pounds adds up
20  easy in a river trip.
21      Q.    Okay.  Could you turn to Slide 72, please.
22  This is the slide that says "What Can We Learn From
23  Modern Boating"?
24      A.    Yes.
25      Q.    And you say things like "What the river looks
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 1  like, depths and widths, low and high water boating
 2  conditions, the nature of obstacles like rapids and
 3  riffles, sand bars, quote, braiding, end quote, beaver
 4  dams."
 5            If manmade alterations to a river make it
 6  deeper and more boatable for more days a year, does
 7  evidence of modern boating -- does that evidence of
 8  modern boating become deceiving?
 9      A.    I wouldn't necessarily -- not on the Salt.
10            Hypothetically?
11      Q.    Hypothetically.
12      A.    Hypothetically, sure.  If the river has
13  changed significantly, I think you even need a trained
14  eye to sort out the modern stuff from the historic
15  stuff.
16      Q.    Okay.  Slide 79, please.  This is one of the
17  slides that you replaced on Monday; is that correct?
18      A.    Yes.
19      Q.    Just so I'm not confused, what was the
20  substantive change to the slide?
21      A.    I changed the label that's in the yellow.  It
22  now says "Long-Term Median Annual."
23      Q.    And it used to say "Daily Flow," right?
24      A.    I think so, yeah.
25      Q.    Okay.  Slide 83.  This is about your
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 1  recommended flow rates.  You define the range of
 2  ordinary flow as between 10 percent flow duration,
 3  based on daily data, up to a 2-year flood event; is
 4  that accurate?
 5      A.    Yes.
 6      Q.    So, basically, you say we should take out the
 7  flows that happen every year for 10 percent of the
 8  time?
 9      A.    I would say that the flow rates that are
10  below the 10 percent flow duration are not part of the
11  ordinary condition, and they would be unusual.
12      Q.    Well, shouldn't that also apply then to the
13  90 and up?
14      A.    No, and I think -- no.  No.
15      Q.    Well, 10 percent is 37 days a year, right?
16      A.    Yes.
17      Q.    And so that flow occurs every year for
18  37 days, which is over a month.  Shouldn't we consider
19  that as ordinary?
20      A.    No, I think that that's the lower limit.
21      Q.    Well, if I quote you correctly, when you're
22  talking about seasonal highs at the top 10 percent of
23  flows in a given year, you say they are perfectly
24  ordinary and part of the normal flows that occur every
25  year, right?
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 1      A.    Is that a quote from a specific spot?
 2      Q.    That's what I wrote down during your rebuttal
 3  testimony, and if I'm wrong, you can correct me.
 4      A.    Read it again.  I'm sorry.
 5      Q.    Top 10 percent -- you say top 10 flows -- or
 6  the high seasonal flows are perfectly ordinary, part of
 7  the normal flows that occur every year, right?  Does
 8  that sound accurate?
 9      A.    Yeah.
10      Q.    And so why aren't the low flows perfectly
11  ordinary that occur every year?
12      A.    I think they're more reflective of drought
13  conditions.
14      Q.    Well, on the high side, we don't start
15  throwing out flows until something that happens once
16  every two years, right?
17      A.    Not quite the definition of a 2-year flood.
18  And my reason for going to the 2-year is because of the
19  confluence, if you will, of the term ordinary with
20  ordinary high water mark and the concept of a bankfull
21  discharge, and it occurred to me that getting outside
22  the bank would be the beginning of what constitutes a
23  flood.
24      Q.    But flows in that 10 percent range happen
25  even wet periods, right; it's not just during drought
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 1  conditions?
 2      A.    Flows in the -- below the 10 percent?
 3      Q.    Right.
 4      A.    Probably not.  It's theoretically possible
 5  you could have a period of time in a nondrought period
 6  where it got below 10 percent for a few days in the
 7  year.  Yeah, that could happen, theoretically.
 8      Q.    Okay.
 9      A.    Maybe not in a wet period, but...
10      Q.    Slide 85.  This is your table of recommended
11  flow rates for various segments; is that accurate?
12      A.    Yes.
13      Q.    I know you've been through this, and it's
14  probably getting tedious for you, but --
15      A.    Not at all.
16      Q.    -- I'm still kind of confused.
17            How do you get to the 819 number for median
18  daily?
19      A.    Yeah, so --
20      Q.    For Segment 6.  Sorry.
21      A.    Right, right, right.
22            I'm sorry.  Say that last thing again.
23      Q.    Segment 6, median daily flow, 819.
24      A.    Segment 6.  I thought you said 7 or 6, and
25  that wasn't adding up to me at all.
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 1            Okay.  Yeah, for Segment 6, 819 for the
 2  50 percent flow duration, that was all of the days of
 3  data for Salt River for near Roosevelt, Tonto Creek
 4  above Gun Creek, all the days of record for that gage,
 5  and the Verde River below Tangle Creek, all the days of
 6  record, and adding those together as the median.
 7      Q.    Did you take the median of --
 8      A.    I'm not quite done.
 9      Q.    Oh, I'm sorry.
10      A.    Plus Mr. Burtell's flow depletion.
11      Q.    Okay.  Thank you.
12            When you got the median number, did you take
13  the median for the Verde flows and the median for the
14  Salt flows separately and add those two medians
15  together, or did you take the --
16      A.    Yes.
17      Q.    Okay.  So you didn't take the daily flows
18  from both and then find the median of those additions?
19      A.    I did that for the seasonal curve, seasonal
20  fluctuation.  I did that by day, by calendar day.  But
21  all the rest of the stuff was annualized.
22      Q.    Okay.  And you said you used Mr. Burtell's
23  depletion numbers; is that right?
24      A.    Yes.
25      Q.    Did you do anything to account for the fact
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 1  that Mr. Burtell put less than signs before those
 2  numbers in his report?
 3      A.    He did, and we went through this a little bit
 4  on some of the other rivers too.  He did put a less
 5  then number there, no doubt about that.  I think I
 6  mention that even, in my write-up.  At least I meant
 7  to, if I didn't.
 8            But those are the numbers that he gave.  I
 9  talked about his depiction, and he thought that they
10  were very conservative or conservative.  I threw out
11  some reasons why I thought maybe they were not as
12  conservative as he might think they are or maybe he
13  portrayed or we perceived him as portraying.
14            But the other side of that is that when we
15  use the flow record, rather than the data through 1998,
16  the last 20 or so years of record are below average
17  periods, so that's kind of a negative.  So that may
18  further mitigate, ameliorate, whatever the right word
19  is there, the conservative with a little less
20  conservative.
21            And we have some areas we're just not --
22  there's a lot of contributing area below those gages
23  too that has some level of input.  So, then again, by
24  using -- not considering that contributing area that's
25  not in the gage record, we're also undercutting things
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 1  a little bit.  So I kind of felt like they balanced
 2  out.
 3      Q.    It's interesting that you bring up the dry
 4  period and the extended record, because when you were
 5  discussing how that number has changed from -- I
 6  forget. -- something in the 600 cfs to 819, part of --
 7  you suggested that part of the reason would be because
 8  you extended the period of record.  But that period is
 9  dry, right?
10      A.    Drier than average, but -- so, but that's --
11  what I was trying to explain was not that it went up.
12  I was trying to say why it was different.
13      Q.    And did you assume that Mr. Burtell's
14  depletion numbers were happening year-round, so that
15  water is being taken out year-round nonstop?
16      A.    Yeah, I thought a lot about that.  And he
17  didn't distinguish -- he used it for the median and the
18  75 percent uniformly.  He didn't make an adjustment by
19  percent.  I know that Dr. Mussetter made a different
20  assumption in his work on the Verde.  And I felt like I
21  would stick with Mr. Burtell's.  He did the most
22  detailed assessment of depletion of any of us.  I would
23  stick with the practice that he put at that, and that's
24  one of the reasons that I did not make that adjustment
25  to the mean annual and the median annual, because I
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 1  felt like they were higher and -- because they were
 2  higher.
 3            Also, I felt like I would expect those
 4  depletion numbers to be felt more at the lower end of
 5  the hydrographs, and the lower end of the hydrographs
 6  seems to be where we're having more discussion about
 7  whether it's boatable or not.  And so if I moved the
 8  March end up by 68 cfs and it should have been 58 or
 9  48, it doesn't make any difference because it's already
10  a higher flow rate.  So I just didn't think it through
11  that finely.
12      Q.    Okay.  Moving along to Slide 92, this is more
13  on your rating curves, "Perspectives on Rating Curves &
14  Navigability."  Your third blue bullet point says "How
15  Important are Rating Curves?"
16            It seems to me that on rebuttal you seem to
17  discount their importance.  Is it your position now
18  that you don't think these estimates are very helpful
19  to the Commission?
20      A.    I think they're a piece of data.  They're
21  useful if seen in the proper context.  As I tried to
22  point out with the picture of the Hayden's Ferry, where
23  we know the flow rate, you know, that kind of suggests
24  that these rating curves are giving us depths that are
25  low, even my own.
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 1            And I would say my interpretation, my reading
 2  of all the historical accounts also tells me that boats
 3  were getting through and conditions were not as
 4  depicted by the rating curves.
 5            So am I less excited about rating curves than
 6  I used to be?  I'm never very excited about rating
 7  curves, and I think -- I had many discussions with the
 8  Land Department, saying this is not the right way to do
 9  this.  It's what we could do with the budget we had and
10  the time we had.
11            You know, those rating curves sat there and
12  kind of unchallenged for 20 years, which, frankly,
13  surprised me a little bit.  If we had more money, if
14  the State had more money, I would have loved to have
15  said, "Build me a historic boat or I'll build one, and
16  we'll go out and float the river and I'll stop every
17  hundred feet and make depth measurements and at every
18  riffle I'll characterize it."  And I think that would
19  have been the right way.
20      Q.    The rating curves don't always just
21  underestimate, too.  The picture Mr. Murphy showed
22  seemed to suggest that they also can overpredict depths
23  as well, right?
24      A.    Yes.
25      Q.    Slide 95, please.
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 1      A.    Just to follow-up just a little bit on that,
 2  I think in my description in my write-up that was
 3  disclosed about rating curves, I tried to give a
 4  characterization, saying I think we can use this rating
 5  curve, say Mr. Burtell's rating curve or
 6  Dr. Mussetter's rating curve, recognizing that I think,
 7  based on my field experience, it's depicting this kind
 8  of condition, a near-riffle, more like a limiting
 9  condition, or more like a typical condition.  So I
10  tried to add those characterizations to it.
11      Q.    Okay.  Thank you.
12            Slide 95, again, this is another one you
13  changed, and just to avoid confusion, can you tell me
14  what changed about this slide?
15      A.    Yeah.  For some reason I had the high curve,
16  what's now orange dashed line, labeled as
17  "Mussetter-High."
18      Q.    Oh, okay.  Just to want make sure I'm not
19  missing anything.
20      A.    No.  It was me.
21      Q.    Slide 97, this is one you're talking about
22  beyond rating curves and differences between the
23  various expert opinions that have been offered.  One of
24  the things that you suggest is that your range of
25  disciplines considered.
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 1            Do you think it's helpful to the Commission,
 2  when you're not an expert in that discipline, to add
 3  that to things that you are an expert in?
 4      A.    Are you asking me hypothetically, about
 5  experts in general?
 6      Q.    We can talk specifically.  You're not a
 7  historian, and you're offering a whole lot of testimony
 8  about history.  I mean, does that get the same weight
 9  as your expert opinion regarding hydrology,
10  geomorphology?
11      A.    Well, first off, I'm testifying on behalf of
12  the group that put together these studies, that did
13  include historians and archaeologists.  So that's not
14  really atypical for testifying on behalf of a group
15  that worked on something.  So I'm bringing the opinions
16  of the historians who worked on it.
17            Secondly, in geomorphology, a lot of what
18  you're doing is looking at historical records, because
19  particularly my disciplines of geomorphology that I
20  work in, I'm looking at the built environment, so I'm
21  looking at records of what people did, how things
22  changed.  So I'm pretty used to going in and looking at
23  historical documents.
24            I'm not claiming to be a professional
25  historian.  I would say that compared to most engineers
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 1  and probably most geomorphologists, I have more
 2  experience with history; written papers on using
 3  historical data, given presentations on using
 4  historical data and scientific analyses.
 5            So I do think that the information that I've
 6  presented is legitimate and should be considered by the
 7  Commission.
 8      Q.    So I understand that there was a team of
 9  people that included various disciplines when you wrote
10  your original report.
11            Does that team vet any of the things you say
12  or put in your PowerPoint presentations?
13      A.    I have checked in with those people about
14  certain things, had some long discussions about the
15  concept of boosterism with our historian.  I've talked
16  some archaeological things with Gary Huckleberry, who
17  worked on the team and various aspects of the Gila
18  River, and then I consult with Gary from time to time.
19  We discuss.  I respect his opinions.
20            Vet?  No.
21      Q.    Well, that's more of a -- when you have a
22  question, you go to those guys.  They aren't actively
23  helping you make your presentation, and they're not
24  reviewing it for their own discipline, right?
25      A.    I did not send my presentation to those
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 1  members for review comments.
 2      Q.    And they're not reviewing any of the other
 3  expert opinions from the other side, so they're not
 4  reading Dr. August's report or Dr. Littlefield's
 5  report, right?
 6      A.    Well, I didn't say that.
 7      Q.    Well, did they?
 8      A.    Yes.
 9      Q.    They read both -- so Dennis Gilpin, right?
10      A.    Dennis Gilpin did not read all of those
11  reports, no.
12      Q.    What did --
13      A.    And I'm not sure that he read any of those
14  reports.  Gary Huckleberry did read portions of several
15  reports that related to archaeology.
16      Q.    And I believe you testified earlier today
17  that Gary Huckleberry, he's a geologist, right, not a
18  historian?
19      A.    He's a geoarchaeologist.
20      Q.    Okay.
21      A.    So he does both.  If you look, he's one of
22  the -- we had the sky train article out before.  He's
23  one of the co-authors there.  He's frequently consulted
24  worldwide on archaeological elements, particularly as
25  it relates to geomorphology.  But there's a fuzzy line
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 1  between a lot of disciplines, and geology and
 2  archaeology is one of those.
 3      Q.    And Dennis Gilpin, did he -- I guess he gave
 4  you some of his opinion regarding boosterism.  Did he
 5  review each and every boating account that you've
 6  testified about, or did he kind of -- was it more of a
 7  general discussion of boosterism in newspapers?
 8      A.    We were discussing -- I don't remember which
 9  account it was.  We did discuss one specifically, and
10  then in general, we had general discussion about
11  boosterism.
12      Q.    So there's one.  Do you remember which one he
13  specifically discussed?
14      A.    I don't.
15      Q.    And for the remaining 30-some, however,
16  accounts that we've been talking about, he didn't
17  actually review them to say, well, that's boosterism,
18  that's not boosterism?
19      A.    Well, he was in on the finding of the
20  original whatever it was, 18 or 13, so...
21      Q.    But none of the newer ones?
22      A.    That's correct.  He didn't find those, no.
23      Q.    Let's move to Slide 99, and this is a
24  photograph of Hayden's Ferry from January 15, 1901,
25  right?
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 1      A.    Yes.
 2      Q.    And you've listed some depths on the bottom
 3  right there.  Where did you get those?
 4      A.    From reading the rating curves.
 5      Q.    And why do you say that they're all low?
 6      A.    Because I think the picture there indicates
 7  that -- I'm sorry, I need my glasses here. -- that the
 8  depths are greater than what's shown, at least at the
 9  low end of the rating curve, and probably high end of
10  Dr. Mussetter's too.  I don't believe that people were
11  using Hayden's Ferry if it was 1.6 feet deep.
12      Q.    So you agree that the numbers that Gookin,
13  Fuller and -- or Gookin, yourself, and Dr. Mussetter
14  offered in the rating curves, that's not based on this
15  particular location, right?
16      A.    That's correct.  And I tried to say that
17  yesterday.  I hope I did.
18      Q.    I'm just clarifying.
19            And your higher end number in your range
20  here, it got higher in your corrected slide, right?
21      A.    For this flow rate, I think I picked that up.
22  No, that would be about 2.6.
23      Q.    Do you know what the depth would be using
24  504 cfs in the cross section located closest to
25  Hayden's Ferry?
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 1      A.    No.  It would be in that range.
 2      Q.    You would agree -- well, never mind.  Let's
 3  move to Slide 100.
 4            It's your position that we should only look
 5  at the maximum depths, correct?
 6      A.    I don't know that I would say only, but I
 7  think that the maximum depth is more indicative of
 8  boating conditions.
 9      Q.    And you're talking about horizontally across
10  the river, rather than down the river, average versus
11  maximum, right?
12      A.    Yeah.  Yes, at a particular cross section.
13  No, I'm not trying to say that you go out to the river
14  and you find the deepest spot and use that, no.
15      Q.    Do the deepest parts of the river, the
16  thalweg, as you sometimes call it, always connect in
17  one long trench down the river?
18      A.    Not always, but that would be the dominant
19  pattern, yeah.
20      Q.    But you could have a situation where you have
21  a deep pool on one side of the river that gets shallow
22  and then a pool starts over on the other side of the
23  river that's the deep part, and in order to get to the
24  deepest part, you would have to traverse some area
25  that's not the deepest part of the river, right?
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 1      A.    Typically, if you're going between pools,
 2  you're going to run through either a run or a riffle.
 3  So it would be shallower between those two, yeah.
 4  Quite often, in that area between, there is a deeper
 5  part of the channel, quite often.
 6      Q.    But even though --
 7      A.    Almost always there's a deeper, deeper spot.
 8      Q.    But it's not the deepest, because you're
 9  trying to get to that pool that's on the other side
10  that could be deeper?
11      A.    It's theoretically possible that as you're
12  boating from one pool to the next -- and what you're
13  trying to pick is you're trying to pick a line that
14  will be deep enough for you.  It's possible, maybe even
15  probable, that at any given point there's a deeper spot
16  off to the right or left, but you're looking for
17  someplace that connects, a sufficiently deep spot.
18      Q.    Do you recall testifying yesterday that your
19  selection of rating curves cross section was not
20  biased?
21      A.    Yes.
22      Q.    But the Commission really has no way to
23  verify that statement, right?
24      A.    They do not, other than I'm an honest guy and
25  I'm telling you the honest truth.
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 1      Q.    Right.  I'm not accusing you of anything;
 2  just saying that we can't verify it.
 3      A.    Trust and verify, right.
 4      Q.    And I don't remember perfectly, but did you
 5  previously testify that someone other than you actually
 6  selected the cross sections?
 7      A.    No.  I think I was involved in the selection
 8  of those.  It's been so long.  I do remember I had a
 9  guy that worked with me, who may have done the
10  computations; but I do remember setting them up and
11  talking about it and -- but it's been a long time.
12      Q.    And that person who did the computations,
13  they haven't been here to testify, right?
14      A.    No.  And, like I say, he may have done them.
15  He was working under my direct supervision then.
16      Q.    Okay.  So moving on to Slide 102, do you know
17  what the substantive changes were on this slide when
18  you replaced it?
19      A.    Yeah.  I would guess, because of the
20  disclosure, you probably have both of them, and you can
21  put them side by side and probably tell me better than
22  I can.  But my recollection of the changes is, when I
23  looked at the rating curves, there were a couple of
24  spots that I don't know what I did, but the numbers
25  were wrong.
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 1      Q.    So you just double-checked and made some
 2  corrections?
 3      A.    That's right.
 4      Q.    This slide reports your opinions regarding
 5  various depth parameters for the segments; is that
 6  right?
 7      A.    Yes.
 8      Q.    How come Segment 6 ranges are not specific
 9  values?
10      A.    Not one single values?
11      Q.    Right.  There's a range.
12      A.    Yeah.  Because we had 10 cross sections down
13  there.
14      Q.    So it's just illustrating the variation
15  between the cross sections?
16      A.    Right.  I don't think -- like I've said a
17  number of times, one cross section is probably not
18  enough.  Six -- 10 cross sections gives you some idea
19  of the range, and even that's probably not everything
20  you could know about the river.
21      Q.    Would you agree, though, that the cross
22  sections with the lowest depth would generally be
23  considered the limiting factor?
24      A.    I would agree that the lowest depths are the
25  lowest depths, and the lower the depth, the more
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 1  limiting it is.  So in that sense, yes.  But one
 2  location of a lower depth, that may indicate a point of
 3  difficulty that may represent less than a percent of
 4  the river's length.  So I don't think it's a full
 5  description of your experience.
 6      Q.    Do you know why, particularly in the
 7  10 percent, median, 90 percent, and high-flow boating
 8  season, do you know what causes the depth values for
 9  Segment 5 to be generally lower than those for
10  Segment 4?
11      A.    Yeah, that's interesting, isn't it?
12            And yet, again, as another reason why I'm not
13  a huge fan of rating curves, it's -- Segment 5 is
14  probably a little wider than -- almost definitely, it's
15  a little wider than Segment 4 was.
16            Also, recall that this is cross section 6
17  from Segment 6 that's being applied to Segment 5.
18  Those are probably the main reasons.
19      Q.    Would it be your opinion -- and you can
20  correct it if you don't agree. -- that Segments 5 and 6
21  are generally more navigable than Segments 2 and 3?
22      A.    Yeah, I think Mr. McGinnis asked me this
23  question at the end of my direct and had me rank them,
24  and I gave my numbers, and everybody else refused to do
25  it, so...
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 1            But, no, I think they're all navigable.  And
 2  I think Dr. Mussetter said, you know, it either is or
 3  it isn't.  So I'm not going to play that game.
 4      Q.    Just to be clear, I'm not asking you to rank
 5  them.
 6      A.    Yeah, I know.  But, yeah, I'll say that 2 is
 7  certainly more difficult than 3, or 2 -- let me start
 8  over.
 9            2 is more difficult to boat than 5 and 6, for
10  sure.  Segment 3, it's about the same as 5.  There's
11  just more flow in 5.  That sometimes helps.
12            Is that enough of an answer?
13      Q.    Yeah.  Yeah, thank you.
14            Would you agree that the depth values for the
15  low end range for Segment 6 are generally equal to or
16  lower than the values for Segment 2?
17      A.    Yes.
18      Q.    Because the mean annual for Segment 2 is
19  2.2 feet, and it's 2.2 to 4.9 feet for Segment 6,
20  right?
21      A.    Yes.
22      Q.    And for median annual, Segment 2 is 2.0 feet,
23  and it's 1.9 to 4.2 feet for Segment 6?
24      A.    Yes.
25      Q.    And median daily (entire year) for Segment 2
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 1  is 1.6 feet, and it's 1.6 to 3.4 feet for Segment 6,
 2  right?
 3      A.    Yes.
 4      Q.    Would you agree that your testimony regarding
 5  several of the technical issues has changed
 6  substantially since your direct testimony in this case
 7  last fall?
 8      A.    No.
 9      Q.    Well, you testified back then that the median
10  flow for Segment 6 was 1,230 cfs, right?
11      A.    Yes.
12      Q.    And you agree now that that was probably
13  incorrect, right?
14      A.    I believe if you look at my chart, the median
15  annual flow is still 1,230.
16      Q.    But that number was included in a chart of
17  medians that were daily flows, right?
18      A.    They were, depending on how -- yeah, mean
19  dailies.  But, yeah, it was based on -- it was the
20  median of the full record of dailies; not by calendar
21  day, but by -- it's the median annual daily.
22      Q.    Right.
23            And, you know, when you were discussing
24  earlier today that the Washington screening process,
25  that it's important to keep your units consistent; is
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 1  that right?
 2      A.    Yes.
 3      Q.    And that really wasn't consistent, was it?
 4      A.    Well, the units are the same; but, no, your
 5  point that it's a mixing of apples and oranges is yes.
 6  And that was confusing, and that's what I tried to say
 7  in my rebuttal the first time through my rebuttal, was
 8  that there was a mixing of apples and oranges there
 9  that led to more confusion.  And I feel like the way
10  I'm presenting it now probably makes more people less
11  unhappy, how about that.
12      Q.    And you testified back then that the average
13  depth for Segment 6 at a median flow rate was 5.3 feet,
14  right?
15      A.    You guys keep poking me on that.  That's
16  where the -- I read the curve wrong, and I corrected it
17  during my cross before, so...
18            But you asked me the question whether it
19  was -- my testimony had substantively changed; and I
20  think that, no, I think even with -- what I've tried to
21  do is, well, let's use the other guy's flow number
22  approach, let's use the other guy's rating curve
23  approach.  And you still come up with depths that are
24  in about the same ballpark.  And if you look at these,
25  you go, on these rating curves, at the low end you can
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 1  take small boats with low draft.  It doesn't matter
 2  whose discharge you use or what time period discharge
 3  you use.  That's your conclusion.  So in that sense,
 4  I'd say there's no substantive change at all.
 5      Q.    And you testified back then, and I believe on
 6  the Verde as well, that it's all about depth.  That was
 7  a quote, right?
 8      A.    Yeah, and you guys are going to punish me
 9  with that again too.  So I've tried to explain what I
10  meant by that several times now.  So I'll try again.
11            Depth is one of those binary things.  If you
12  don't have the depth, you're not going to have a
13  boating trip.  If you do have the depth, then there's a
14  whole host of other things that kick in as well.
15            So in one sense, yeah, it is all about the
16  depth, because you've got to have that.  I don't know
17  if I can give you an analogy, if that would help,
18  but...
19      Q.    But so if we look at the depth, it's a binary
20  thing; and then we kind of look at Mr. Williams' quote,
21  that it's more about obstacles; is that right?
22      A.    No, I'm not sure if that's what Tyler meant,
23  that it was all about obstacles.  Yeah, I think he's
24  saying that the elements of depth and how that depth is
25  expressed and one of the factors of getting down a
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 1  river relate to the obstacles relating to depth, but...
 2            So obstacles are one of those factors beyond
 3  simply depth.
 4      Q.    Okay.  Thanks.
 5            Moving to Slide 103, this is "Susceptibility
 6  to Navigation," a list of factors.  For boat types, you
 7  have listed low draft boats, wood and canvas.
 8            Are these the only boats that we should be
 9  considering from a historical perspective; low draft
10  boats, wood and canvas?
11      A.    Oh, no, I think you should look at all -- the
12  entire records of boats that are available.  But I'm
13  telling you that, you know, you can look all you want
14  at the Queen Mary; you're never going to sail it down
15  Salt River Canyon.
16            But so from a reasonable standpoint, again,
17  can a low draft boat be used for commercial purposes?
18  My answer to that is yes.
19            If that's the case, if that can be used for
20  commercial purposes and that takes the least amount of
21  water and least amount of depth and it's usable for
22  commerce, then that's probably the -- you just asked me
23  about limiting depths.  It's kind of analogous to that.
24      Q.    And these are the boats that we should
25  consider when trying to determine if there could be a
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 1  commercial reality, as required by PPL Montana?
 2      A.    You and I may differ on what PPL meant by
 3  commercial reality, but there are definitely boats that
 4  you should use in making a determination of
 5  navigability.
 6      Q.    What's your opinion of what PPL Montana means
 7  when they say there must be a commercial reality?
 8      A.    I think it said that the flow shouldn't be so
 9  brief that it could not be a commercial reality.
10      Q.    So commercial -- it would require commercial
11  reality for the amount of -- the length that flow is
12  floatable, but they don't mean it for any other part of
13  the analysis?
14      A.    That's the part where I read that.
15      Q.    Okay.  Slide 104.  This is "Susceptibility By
16  Rating Curve," and you compare year-round -- different
17  craft that you could use year-round on various parts of
18  the river versus during the seasonal high flow.
19            I notice that you have loaded small boats and
20  loaded flatboats only in the seasonal high flows; is
21  that correct?
22      A.    Yes, that is what it says there, yes.
23      Q.    So is it your position that loaded small
24  boats and loaded flatboats can only float during the
25  seasonal high flow?
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 1      A.    Loaded small boats I think could fit,
 2  depending on the load.  Yes, thank you for that.  Good
 3  for me to clarify here.  So a small boat with a full
 4  load, like if I take the Edith loaded with a thousand
 5  pounds, 1,500 pounds, is not going to -- is going to
 6  have some trouble at the lowest part of the year.
 7  During the seasonal high flow, no problem.  Loading it
 8  less, a boat a little more maneuverable or perhaps a
 9  little more durable than the Edith, would get down the
10  river year-round.
11      Q.    Also, when you were testifying regarding this
12  slide, you testified that Dr. Newell never saw the
13  river.
14            Do you remember Dr. Newell testifying that he
15  took a helicopter tour of the river and a ground tour
16  at various places?
17      A.    I do recall that.  And my recollection was
18  that his tour went up to the Lake Roosevelt and then
19  they turned around.  So the part of the river that --
20  most of the river that he saw was either in the
21  reservoir, which is not particularly relevant to its
22  ordinary and natural condition, or he was on the Lower
23  Salt at Segment 5 when the river was turned off, and
24  then, of course, Segment 6 is -- most of Segment 6 is
25  dry.


Coash & Coash, Inc.







SALT RIVER     VOLUME 23      05/19/2016 Page 5087


 1            So probably the closest thing he got to the
 2  ordinary and natural condition was Segment 6 if the
 3  Verde were flowing at that time.
 4      Q.    Okay.  Slide 108, please.  Here you talk
 5  about qualified boating experts.  What do you mean when
 6  you say qualified boating expert?
 7      A.    Well, in the simplest way, someone who said,
 8  yes, I am an expert in boating.
 9      Q.    Because there's no qualification or
10  certification process in ANSAC, is there?
11      A.    No.
12      Q.    Is it your opinion that the Commission should
13  disregard the testimony of nonqualified boating experts
14  regarding boats and boating?
15      A.    Yes.
16      Q.    Shouldn't that same standard apply with
17  regard to history?
18      A.    Yes.
19      Q.    And archaeology?
20      A.    Yes.
21      Q.    Economics?
22      A.    Yes.
23      Q.    Native American studies?
24      A.    Yes.
25      Q.    Law?
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 1      A.    Yeah.
 2      Q.    Slide 109, please.  On this slide you say
 3  "Every 'braid' identified by Mr. Burtell &
 4  Dr. Mussetter has been boated.  Routinely.  Without
 5  difficulty."
 6            So, first of all, which braids were
 7  identified by Mr. Burtell and Dr. Mussetter?
 8      A.    Mr. Burtell had in his report, and I believe
 9  he went through this in his testimony, where he -- I
10  think he had a table in his report, actually, where he
11  listed multiple channel portions of the Upper Salt,
12  Segments 2 and 3, and that's primarily what I was
13  referring to.
14            Dr. Mussetter spoke about the split channels
15  or braids, if you will, that are down near the
16  confluence of Tonto Creek when we talked about
17  historical photos.
18      Q.    Some of those braids don't even exist
19  anymore, right?
20      A.    The ones underneath the reservoir.
21      Q.    So those haven't been boated by anybody
22  routinely, without difficulty, right?
23      A.    Well, yeah, the routinely word probably does
24  not apply to that specific location.  We do know that
25  the accounts of people who boated through there didn't
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 1  report any difficulties.
 2      Q.    And you're not saying that you know how
 3  everybody who ever went on a boat on any of those
 4  braids didn't have difficulty; that's not what your
 5  testimony is, right?
 6      A.    No.  I talked to a lot of boaters --
 7      Q.    Sure.
 8      A.    -- with a lot of boating descriptions and
 9  never heard of anybody.
10      Q.    Slide 116, please.  This is "Is Segment 5 in
11  its Ordinary & Natural Condition Today?"
12            And then you go through some indicators that
13  a dam might cause to -- downstream on a river; is that
14  accurate?  That was awkward, but generally what you're
15  trying to say?
16      A.    On this slide I think I'm trying to summarize
17  what different folks said about Segment 5, in answer to
18  the question of is Segment 5 in its natural condition.
19      Q.    Okay.  Part of the reason you say you know
20  some of these things haven't happened in Segment 5 is
21  because of your experience boating in Segment 5; is
22  that accurate?
23      A.    Part of that, yes.
24      Q.    The entirety of your boating experience on
25  the Salt River has been in modern conditions, though,
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 1  right?
 2      A.    Yes.
 3      Q.    So you're not saying your boating experience
 4  gives you an idea of what it was like predam, right?
 5      A.    I am saying that.
 6      Q.    Could you explain that for me?
 7      A.    Yeah.  So I -- in doing those boating trips
 8  and other trips not with boats out to that reach, other
 9  work in that segment, looking at the river, I'm making
10  observations as a geomorphologist about the condition
11  of that reach.
12            I've worked on well over 300 streams in
13  Arizona, doing detailed geomorphic analyses.  I'm
14  pretty good at picking out disturbed environments,
15  things that have changed, particularly as it relates to
16  modern history and streams.
17            I don't see those indicators in the times
18  that I've been out there.  I'm thinking about the river
19  as I'm going down it, looking for indications of is
20  that a sign that something might have changed.  And I'm
21  not seeing those things.
22      Q.    Okay.  Moving to Slide 119.  I'm sorry, 118.
23  This slide shows postdam median daily flows as --
24  that's the gray line, right?
25      A.    I have a blue line and kind of an orange
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 1  line.
 2      Q.    But the horizontal lines across the graph.
 3      A.    Oh, yeah, yeah, yeah.  Right.  Sorry.
 4      Q.    No problem.
 5            The gray line at 700 cfs, that's median daily
 6  flows postdam?
 7      A.    Yes, it is.
 8      Q.    And the blue line is median daily flow
 9  predam; is that right?
10      A.    Yes.
11      Q.    Doesn't that mean the dam has actually made
12  the river more boatable, because there's more
13  consistent discharge, such that the median daily flow
14  is 300 cfs higher?
15      A.    I have boated the river at 400 and I've
16  boated it at 700.  It's not significantly more
17  boatable.
18      Q.    There's a lot more days above the median for
19  predam, right?
20      A.    There are more dams, and if, by more
21  boatable, you mean there are more days when you can do
22  it, that's not really what I understand the -- what the
23  Court was thinking about.  I was thinking the Court was
24  saying the conditions of the river were more boatable,
25  so there were less obstacles, something like that.
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 1      Q.    Okay.
 2      A.    But I will fully grant you that there are
 3  more days, on average, in the modern conditions.
 4      Q.    Slide 123.
 5      A.    I guess I should finish that sentence.
 6      Q.    Oh, sorry.
 7      A.    More days that --
 8      Q.    I didn't mean to cut you off.
 9      A.    More days that are boated.
10            You didn't cut me off.  I just trailed off.
11  More days that are boatable.  I think we have the same
12  number of days today as we did in the past.
13      Q.    Okay.  Slide 123.  This is your historical
14  photo comparison to more modern photo, right?
15      A.    I mean, this is not a great photo comparison,
16  but it's intended to be in the same reach.
17      Q.    Well, and that's what I was going to ask you,
18  because you can't see Red Mountain in the background.
19      A.    No.  Yeah, I tried to describe that
20  yesterday.  It's not a full match.
21      Q.    It does look like there's more vegetation on
22  the left bank, wouldn't you agree?
23      A.    Yes, except for that you're not looking at --
24  well, I guess you are.  The left -- in the old
25  photograph the left bank is in the foreground.
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 1      Q.    Right.
 2      A.    And you're looking at a bar adjacent to the
 3  water surface.  So you're not actually seeing the left
 4  bank as most people would define the bank.  It's kind
 5  of absent there.  You're looking more strongly at the
 6  right bank.
 7      Q.    I mean, in the modern photo the banks of the
 8  river are covered in brush.  That's not the case in the
 9  historical photo, right?
10      A.    I would say the right bank in the background
11  is equally as well-vegetated as in the modern
12  photograph.  The species have changed a little bit.
13  There's more tamarisk that have come in since 1910.
14  The invasion of tamarisk was about in the '30s in this
15  area.  So we're seeing a little more traditional
16  riparian vegetation in the old photograph.  Overall
17  cover is about the same.  So I don't think you can get
18  too rigorous about this comparison without a lot more
19  documentation.
20      Q.    Okay.  Slide 124, please.  This slide refers
21  to indicators that you would expect to see on Segment 5
22  if there had been significant postdam degradation; is
23  that accurate?
24      A.    Yes.
25      Q.    Do you agree that with the passage of time
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 1  since the dam was constructed, could affect the extent
 2  to which such indicators might be visible?
 3      A.    Yes.
 4      Q.    Because over time perched channels and
 5  hanging tributaries would tend to cut down to the main
 6  stem, for example?
 7      A.    Probably with hanging tributaries, less so
 8  with perched channels.
 9      Q.    And exposed roots would only be present so
10  long as that particular plant was alive, right?
11      A.    Yeah, but you would expect that -- well, no,
12  actually, you would still see exposed roots after the
13  tree died.  That's certainly a possibility.  But if the
14  dam were the cause of degradation, I think you would
15  see that progressing through time.  It would not be
16  something that occurred, in the case of Stewart
17  Mountain Dam, in the 1930s and was only expressed in
18  the 1940s.  It would be something that would continue
19  to progress with time, probably acidotically less with
20  time.
21      Q.    Do you know how long it's been since Stewart
22  Mountain Dam was completed?
23      A.    I don't recall the exact date.  I believe it
24  was 1934, maybe.  So what's that?  70, 80 years.
25      Q.    Do you agree that in Segment 5, below Stewart
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 1  Mountain Dam, the slope of the ground falls as you walk
 2  towards the bank of the river?
 3      A.    In Segment 5 the slope falls as you walk
 4  towards the river.
 5      Q.    Right, from the banks or from above the
 6  banks.
 7      A.    Well, if it didn't, the water would be
 8  somewhere else.  But, yeah, generally, the river part
 9  is deeper than the floodplain.
10      Q.    Okay.  Slide 126.  This is another one of
11  those comparisons, and is this one more in the same
12  spot than the last one?
13      A.    Well, at least in this one you're looking at
14  the same features.  I didn't get the aspect right.  I
15  left the print out.  I was going to take it with me so
16  I could match it, and I left it at home.  So I took my
17  best guess as to what it was.
18      Q.    You don't think that there's a lot more
19  vegetation in the modern photo than the old one?
20      A.    A lot more?
21      Q.    Just more is fine.
22      A.    Well, you're seeing a mid channel or a mid --
23  well, you're seeing the bar there, so I think you're
24  looking at a lower flow rate, so there's more exposed
25  on the edge.  I would say on river left, the river left
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 1  is a little less vegetated than river right is in the
 2  current condition.  I'd grant you that.  But is there a
 3  drastic difference there?  Nah.
 4      Q.    Do you think that this -- the historic photo
 5  looks a little bit sandier?
 6      A.    Yes.  It looks that way, yes.
 7      Q.    Okay.  Slide 132.
 8      A.    But, again, you've inundated where the sandy
 9  area is.  And if you paddle around the river, you --
10  just around the bend, I meant to say, you do see some
11  other sand bars along the river that are similar to
12  that.
13            I'm sorry.  The next slide was?
14      Q.    132.  Are you there?
15      A.    I am.
16      Q.    Do you recall yesterday testifying that your
17  opinions about whether Courts place any weight on
18  government land surveys in determining navigability
19  were based on your prior discussions with other
20  Attorney Generals?
21      A.    Not mine, but discussions that had been
22  related to me, yeah.
23      Q.    Which other Attorney Generals was that?
24      A.    It was a northern Rocky Mountain state and
25  then the State of Alaska.
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 1      Q.    You can't give me specifics on the Rocky
 2  Mountain state?
 3      A.    No.
 4      Q.    When did you talk to them about this issue?
 5      A.    I've talked to the Alaska AG's over the
 6  course of the last six years or so, and the other
 7  discussions that were related to me occurred at
 8  different times.
 9            And what -- you asked me a question at the
10  start of this that said that weren't given any weight;
11  and if I said that, I didn't mean to say that at all.
12  I would say that they're not definitive.
13      Q.    Okay.  They're still probative to some
14  extent?
15      A.    Yes.
16      Q.    Did they cite to you any specific Court
17  decisions?
18      A.    No.
19      Q.    You would agree, wouldn't you, that States
20  generally are in favor of navigability with regard to
21  streambed title issues?
22      A.    I wouldn't say this one is.  It seems like
23  there's been 20 years of trying to give it away.
24            In general, States are arguing.  I would say
25  that's a general truth.
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 1      Q.    And as an expert testifying before this
 2  Commission, does it concern you that your sources for
 3  this particular testimony, other Attorney Generals,
 4  might be biased?
 5      A.    I hadn't considered that.  I find Attorney
 6  Generals to be extremely unbiased.
 7      Q.    Do you also recall --
 8                 CHAIRMAN NOBLE:  He loves you, Eddie.
 9                 MR. SLADE:  Who doesn't.
10  BY MR. HEILMAN:
11      Q.    Do you recall testifying yesterday about
12  discussions --
13      A.    Just for the record, I'm saying that
14  tongue-in-cheek, okay.
15      Q.    Of course.  Sure.
16                 MR. MCGINNIS:  Everybody knows that's
17  not true.
18                 CHAIRMAN NOBLE:  A lump clear out here.
19                 MR. SLADE:  Jon.
20                 THE WITNESS:  Eddie is the exception.
21  BY MR. HEILMAN:
22      Q.    Do you recall also yesterday testifying about
23  discussions you had with a surveyor named Jerry, who
24  said that the only basis historical surveyors used to
25  determine navigability was to look at a river and see
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 1  if it had any boats in it?
 2      A.    I do recall talking about my discussions with
 3  Jerry Knight.  I don't think that he said that it was
 4  the only basis.
 5      Q.    Jerry Knight, is that spelled like --
 6      A.    Like Bobby Knight.
 7      Q.    Okay.  And who does he work for?
 8      A.    He's retired now.
 9      Q.    And when did you talk to him?
10      A.    I've talked to him many times in many places.
11  Most recently, well, he lives in Palau now, so we
12  exchange e-mails.
13      Q.    Where did he work before he retired?
14      A.    I believe he was a -- well, he had a career
15  with the BLM as a surveyor, and then he worked as a
16  consultant for a number of years after retiring, and he
17  did mostly boundary survey and navigability work.
18      Q.    This morning you were asked some questions
19  regarding the Mosquito Fork criterion boat used by
20  Dr. Mussetter.  Do you recall that?
21      A.    Yes.
22      Q.    Do you know whether poling boats were ever
23  used in the Southwest?
24      A.    I don't.  I knew that they would be capable
25  of being used, and they were a boat that's available,
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 1  and there were certainly boats that were very similar
 2  in design to those that were used in various places.
 3      Q.    Do you know when Alaska became a state?
 4      A.    January 1, 1959, I think, maybe '58.
 5      Q.    And then regarding your testimony late
 6  yesterday afternoon or morning, the more recent Indian
 7  boating accounts that you testified about, who found
 8  those new accounts?  Was that you?
 9      A.    That was information collected by the Land
10  Department and the Arizona Attorney General's Office.
11      Q.    Do you have a copy of Exhibit State Land
12  Department 396?  That's your rebuttal narrative.
13      A.    It's the narrative?
14      Q.    I can give you a copy.
15      A.    Yeah, sure.
16            Is it the hydrology?
17      Q.    Not the rating curves one.
18      A.    The rating curves.  Not the rating curves.
19      Q.    Not the rating curves one.
20      A.    I do have a copy.
21      Q.    Oh, you've got it?
22                 MR. HEILMAN:  Do you guys need a copy?
23                 CHAIRMAN NOBLE:  Of course.  If you made
24  copies, we really appreciate having them.
25                 MR. HEILMAN:  Sure.
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 1                 CHAIRMAN NOBLE:  Makes us feel wanted,
 2  loved.  Not quite as appreciated as Eddie is, but...
 3  BY MR. HEILMAN:
 4      Q.    Could you turn to Page 2 of that?  And I'm
 5  looking at the second paragraph, the third sentence,
 6  starting with "Opponents also fail."
 7            Do you see that?
 8      A.    Yes.
 9      Q.    Could you read that sentence for me?
10      A.    "Opponents also fail to properly acknowledge
11  that the single value of median daily flow data they
12  now seem to prefer fails to capture the ordinary
13  seasonal fluctuations of flow in the river.  (See
14  Figure 1 for example of the variance between ordinary
15  seasonal flow variations [sic] and the median daily
16  discharge)."
17      Q.    Is it your position that using median daily
18  flow as an index of typical flows is appropriate for
19  Segments 1 through 4, but median annual flow is more
20  appropriate in Segments 5 and 6?
21                 CHAIRMAN NOBLE:  You're killing her.
22                 MR. HEILMAN:  I'm sorry.
23                 CHAIRMAN NOBLE:  It's almost 4:30.
24  Anything you say will be taken down.
25                 THE WITNESS:  You're going to have to
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 1  repeat that question.
 2  BY MR. HEILMAN:
 3      Q.    I'm going to move on.
 4                 MR. SPARKS:  That's a good line, man.
 5                 CHAIRMAN NOBLE:  No, you don't.  Mark.
 6  You don't move on.  You go back and repeat the
 7  question.
 8                 MR. HEILMAN:  Well, I've kind of already
 9  asked him about it earlier today.
10                 CHAIRMAN NOBLE:  Don't let the
11  Commission get in your way.
12                 MR. HEILMAN:  I'm not.
13                 MR. SLADE:  You might let Jody get in
14  your way, though.
15  BY MR. HEILMAN:
16      Q.    In the second full paragraph, in the second
17  sentence, it's got an underlined portion.  "Again, the
18  numbers presented in the ASLD reports are those
19  published by the United States Geological Survey or in
20  other peer-reviewed journals."
21            Is it your opinion that the median daily
22  flows and other flow values computed by Dr. Mussetter
23  are incorrect?
24      A.    No.  In fact, I think that he did the
25  computations correctly.  In fact, I adopted his
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 1  methodology of using the entire record.
 2            The one thing that I would -- where we would
 3  differ in terms of what my recommended numbers are
 4  would be to add in the depletions.
 5            And having said that, I actually didn't check
 6  his numbers against mine, so I would assume we pressed
 7  the same button on the software.
 8      Q.    Page 4, Footnote 4, you write that
 9  Dr. Mussetter was critical of using the USGS flow data
10  summaries published in 1998 because there are now
11  nearly 20 additional years of record that could be
12  considered.  The inclusion of the post-1996 data biases
13  the result by adding too many below-average flow years.
14            Is it correct to say that your position is
15  that you believe that using a complete record to
16  compute flow statistics biases the result, compared to
17  only a partial record?
18      A.    I noticed that the use of the modern day data
19  in this period of drought that we have brought the
20  numbers down, and that that's probably what some of my
21  opinion there is, is that it's a lower number.  And I
22  do believe that it biases it in the low direction.
23  However, I'm adopting it, so it's kind of a moot point,
24  but...
25      Q.    But the flip side of the coin would be that
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 1  your shorter period with its wetter averages also
 2  biases it in the other direction, right?
 3      A.    Depending on what you happen to think about
 4  climate change and what that's doing to flow rates and
 5  whatnot and how that represents the ordinary and
 6  natural condition of the river prior to statehood.
 7
 8             EXAMINATION BY COMMISSIONER ALLEN
 9                 COMMISSIONER ALLEN:  Question.  The
10  question is, what is the basis for computing the
11  average annual flow?
12                 THE WITNESS:  As I, you know,
13  recommended or just by comparing whether it's biased or
14  not biased?
15                 COMMISSIONER ALLEN:  No, what,
16  statistically, is the flow based on at this point in
17  time versus 20 years ago?
18                 THE WITNESS:  It's the same USGS
19  streamflow records.
20                 COMMISSIONER ALLEN:  And what does it
21  show?
22                 THE WITNESS:  It shows a declining mean
23  annual flow.
24                 COMMISSIONER ALLEN:  Right.  So the
25  statistics are only based on the past 30 years.
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 1                 THE WITNESS:  Right.
 2                 COMMISSIONER ALLEN:  Unless you take the
 3  full record.
 4                 THE WITNESS:  Correct.
 5                 COMMISSIONER ALLEN:  Okay.
 6                 Does that question make any sense?
 7                 THE WITNESS:  It did to me.
 8
 9           REBUTTAL CROSS-EXAMINATION (CONTINUED)
10  BY MR. HEILMAN:
11      Q.    Turning to Page 8 of this, which is Table 2,
12  the third note there under the table states that
13  Segment 5 values are likely to be underestimated, i.e.,
14  they should be higher, because the USGS gages miss
15  significant contributing drain area (approximately
16  1,230 square miles) between the Roosevelt and Tonto
17  gages and upstream end of Segment 5.  The missed area
18  includes several perennial streams and numerous
19  springs.
20            Did I read that correctly?
21      A.    Yes, you did.
22      Q.    What are the perennial streams that you're
23  aware of in that area?
24      A.    Downstream of the gages?  Let's see.  Pinto
25  Creek is one.  Rye Creek may be coming in there.
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 1  There's river on the Tonto side.  There's one that
 2  comes in river left downstream of Gun Creek.
 3            Then you get down below the Roosevelt Dam and
 4  there is, let's see, Fish Creek, Reevis, Boulder.  I
 5  know I'm forgetting something along the lines there.
 6            And then on the Verde side there are a couple
 7  of them in there, I think Sycamore, one of the
 8  Sycamores.  There might actually be two Sycamores that
 9  come in.  I would have to look at a map.  There's a few
10  of them.
11      Q.    Okay.  Are there any named springs that
12  you're aware of in that area?
13      A.    There's a number of springs that are
14  certainly up canyons and whatnot.  I'm not going to be
15  familiar enough to be able to recite them.
16      Q.    Okay.
17      A.    I'm just saying geologically, by position,
18  it's very likely that you would see springs along the
19  reach.
20      Q.    Okay.  Do you have a copy of 397, which is
21  your rating curve rebuttal?
22      A.    Yes.
23                 CHAIRMAN NOBLE:  How many more days do
24  you think you have?
25                 MR. HEILMAN:  I'm coming close to
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 1  finishing.
 2  BY MR. HEILMAN:
 3      Q.    This is Exhibit 397, which is your narrative
 4  rebuttal to the flow rating criticism that you
 5  received; is that right?
 6      A.    It's a rebuttal of all I felt relevant to
 7  reply to, whether it was criticism or other.
 8      Q.    But, specifically, this one talks about
 9  rating curves?
10      A.    Yes.
11      Q.    Page 1, bullet point three, could you read
12  that for me?
13      A.    The one begins "That's it?"
14      Q.    Yeah.
15      A.    "That's it?  The opposing experts seem to
16  want to limit the discussion about the Salt River's
17  susceptibility to navigation to just the rating curve
18  depth estimates, in some cases to a single rating curve
19  purported to accurately depict conditions for an entire
20  river segment.  By limiting the susceptibility
21  investigation in this way, they ignore all of the other
22  sources of information that can be used to estimate
23  typical flow depths and river conditions, and that
24  could be used to verify the relevance of the rating
25  curve estimate(s)."
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 1      Q.    Didn't Dr. Mussetter repeatedly emphasize
 2  that he didn't think the analysis was meaningful
 3  because of the use of 5-foot contour maps to evaluate
 4  depths that are 1 to 2 feet?
 5      A.    He did say that.
 6      Q.    And Dr. Mussetter never advocated that rating
 7  curves should establish depths, right?  He was simply
 8  checking your work.
 9      A.    He added 4 new ones.
10      Q.    Specifically in response to your analysis,
11  though, right?
12      A.    As to his motivations, I don't know.  I
13  noticed that he created new curves.  So if that's the
14  characterization, that he doesn't believe that the
15  rating curves are appropriate, okay.
16      Q.    Page 10, please.  That's your Table 4, right?
17      A.    Yes, it is.
18      Q.    And you have some median daily discharge
19  estimates for this, right?
20      A.    Yes.
21      Q.    For the Logan account --
22      A.    Yes.
23      Q.    -- we don't even know what year that is,
24  right?
25      A.    That's correct.
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 1      Q.    And we don't have flow records for before
 2  1873, right?
 3      A.    We don't have flow records for even past
 4  that.
 5      Q.    And Logan said he waited to take his boat
 6  down the river until there was rains in the spring
 7  caused the snow to melt, and you think that the median
 8  daily discharge was 400 cfs?
 9      A.    Well, I'm saying it was greater than 400 cfs.
10      Q.    How did you come up with that number?
11      A.    Just looking at the curves and thinking about
12  spring floods.  I'm not trying to say it was as low as
13  400 cfs, but there needed to be some kind of a bump up
14  from normal in order to qualify it as the spring flood,
15  as he called it, or spring runoff, as I would call it.
16      Q.    Is that for all six segments?  Because you
17  claim that he went on all six segments, right?
18      A.    Well, that's what he -- that's what
19  Mr. Hayden described, and then I'm simply reporting
20  what was described there.  And, again, that was one of
21  the other reasons I just put down a greater than.  So
22  what I guess I'm trying to depict there is, it was not
23  a low flow trip.
24      Q.    What about these other 1873 trips or 1800
25  trips where we didn't have flow data and you didn't use
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 1  greater than signs?
 2      A.    Yeah, in those cases I'm taking the time
 3  period and I'm looking at the median daily discharge in
 4  the six graphs I put out for each of the six segments,
 5  and I'm looking at the by day, median daily by day, and
 6  saying over that time period, what's the range of
 7  flows.  So that's a typical.
 8      Q.    Note 1 says you omitted accounts where no
 9  month and year was available?
10      A.    Yeah, with the exception of the Logan one and
11  maybe another one.
12      Q.    Did you adjust any of these dates in the
13  chart using Dr. Littlefield's testimony that many of
14  the months you originally listed were incorrect?
15      A.    Yeah, I don't recall that he had many of
16  them.  I know he pointed it out for the 5 tons of
17  wheat, and there may have been one other one, and then
18  let's see.  Yeah, I've got 5 tons of wheat listed as
19  April, so that's an adjustment based on what
20  Dr. Littlefield said.  And I think he may have -- I
21  forget the other one, but I thought -- I thought I did,
22  yeah.
23                 MR. HEILMAN:  Actually, Mr. Chairman, I
24  have a few more questions, but if I take a little
25  break, I can cut more down and then just come back and
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 1  maybe have a few left.  Would that be okay with you?
 2                 CHAIRMAN NOBLE:  You'll be surprised
 3  what I can do with a little break.  We'll take
 4  10 minutes.
 5                 (A recess was taken from 3:25 p.m. to
 6  3:34 p.m.)
 7                 CHAIRMAN NOBLE:  Well, then let's
 8  proceed.
 9  BY MR. HEILMAN:
10      Q.    I just have a few more questions, and I'm
11  almost done.  I'm going to hand out what is C054, State
12  Land Department 392.
13            You talked about this a little earlier today.
14  This is the Carl Hayden book on Charles Hayden.  It has
15  the Logan account.
16            But could you turn to Slide 12 of your
17  PowerPoint?  And you have this titled "New Information
18  from Charles Trumbull Hayden Pioneer by Carl T. Hayden
19  (Page 42)."  And on the bottom there you have "Hayden
20  decided to forego log-floating because:"  The second
21  bullet point, "Log floats best at high water."
22            Is that right?
23      A.    Yes.
24      Q.    So if you turn to Page 42 of this exhibit,
25  starting on the first page, going onto the second page,
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 1  the paragraph says "As a result of this trip,
 2  Mr. Hayden decided that logs would lodge in the canyons
 3  and could only be floated when the river was in flood,
 4  but that at such times it would not be possible to hold
 5  them by a boom in the river."
 6      A.    Yes.
 7      Q.    So it wasn't just that he decided that log
 8  floats best at high water.  He determined that the logs
 9  could only float in floods, right?
10      A.    Yes.  That was his determination, yes.
11
12             EXAMINATION BY COMMISSIONER ALLEN
13                 COMMISSIONER ALLEN:  Question.  How do
14  you define floods, again?
15                 THE WITNESS:  What I took this to mean
16  would be the spring runoff.
17                 COMMISSIONER ALLEN:  Okay.
18
19           REBUTTAL CROSS-EXAMINATION (CONTINUED)
20  BY MR. HEILMAN:
21      Q.    Okay.  Moving to Slide 31, please.
22      A.    And the reason for that is because of
23  Mr. Logan's trip at that same descriptor.
24            Number 3, you said?
25      Q.    31.
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 1      A.    Slide 31.
 2      Q.    Sorry.  Yeah.
 3      A.    Okay.
 4      Q.    So you have beaver pelts.  The value you put
 5  for 192 to 479, that's taking the figure you got from
 6  the newspaper and using Consumer Price Index --
 7      A.    Yes.
 8      Q.    -- to modernize it?
 9      A.    Yes.
10      Q.    And was it your testimony that they could get
11  $250,000?
12      A.    My testimony -- I think we went through that
13  this morning with Mr. Murphy or this afternoon,
14  whenever it was.  That's just simply the math of it.
15      Q.    Well, the permit was for 250 pelts; is that
16  right?
17      A.    Okay, so I'm just kind of order of magnitude
18  checking things right here, and that's how it maths
19  out.
20            Do I believe that the Day brothers got
21  $250,000 every year in 2015 dollars?  I don't know.
22  Probably not.  That seems like a very high number.
23      Q.    Well, I just got confused, because I took the
24  high end number, 479, times 250.  That gets you around
25  $115,000.  I was just curious where the $250,000 came
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 1  from?
 2      A.    Well, let me go back to my numbers here just
 3  a sec.
 4            So if we had 250 pelts, would be -- at the
 5  high end, times $20 a pelt, would be -- let me just
 6  double-check my math there.
 7            125.  You're right.  I just did the math in
 8  my head and did it incorrectly, so...
 9      Q.    Okay.  Thanks.
10            Was it -- has it ever been your previous
11  testimony before this Commission, whether it be on the
12  Verde or the Gila or even the Salt, that the ordinary
13  flow was between 10 percent and 90 percent, instead of
14  10 percent and the 2-year flood event?
15      A.    Yes.
16      Q.    So when did you decide that the high end was
17  the 2-year flood event?
18      A.    Just you think more about these things as you
19  go along, and I was thinking about what's ordinary, and
20  it occurred to me that ordinary, ordinary high water
21  mark, I was thinking about bankfull, what's the
22  definition of a flood, because instead of focusing on
23  the flow duration, after I think about, well, what's
24  nonflood, you know, part of the Winkleman decision were
25  nonflood/nondrought, so I started thinking about what's
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 1  the lower limit of flood.
 2      Q.    Did any of the boating accounts get added
 3  because you decided to switch from a 90 percent limit
 4  to the 2-year flood event, like the Logan account?
 5      A.    I don't -- from the little we know about
 6  Logan and the lot I know about the river, I doubt that
 7  he was in flood flood.  I think he --
 8      Q.    But he could have been in the 10 percent,
 9  high 10 percent, couldn't he?
10      A.    He could have been.
11      Q.    And you testified that on rebuttal you used
12  the full range of record that Dr. Mussetter did, right?
13      A.    Yes.
14      Q.    How many years of data were included in that
15  extended record?
16      A.    It depends on the gage.
17      Q.    Well, how many years overall out of all the
18  gages?
19      A.    I have a slide that shows that somewhere.  I
20  think the longest record is from the Salt River near
21  Roosevelt, which I think is 1913 to 2015.
22      Q.    So that's over a hundred years of data,
23  right?
24      A.    Yeah, it is.
25      Q.    Okay.
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 1                 MR. HEILMAN:  That's all I have.  Thank
 2  you very much for your testimony, Mr. Fuller.
 3                 THE WITNESS:  You're welcome.
 4                 CHAIRMAN NOBLE:  Somebody put a couple
 5  of donuts up there, would you?
 6                 MR. HOOD:  I'm not going to be up here
 7  that long.
 8                 (A brief recess was taken.)
 9                 CHAIRMAN NOBLE:  Mr. Hood, is Mr. Fuller
10  ready?
11                 THE WITNESS:  He is.
12                 CHAIRMAN NOBLE:  Then we're ready to
13  proceed.
14                 MR. HOOD:  Thank you, Mr. Chairman,
15  Commission.  Thank you for all of your patience with
16  all of us.  Sean Hood on behalf of Freeport Minerals.
17
18                REBUTTAL CROSS-EXAMINATION
19  BY MR. HOOD:
20      Q.    Mr. Fuller, good to see you again.
21      A.    Likewise.
22      Q.    I'm going to be as fast as possible.  We're
23  all looking at the clock and trying to get out of here,
24  and hopefully tomorrow we can all do different things.
25      A.    I'll do my best as well.
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 1      Q.    Sounds great, Mr. Fuller.  I appreciate that.
 2            I've handed out three documents to start.
 3  One is from your ASLD 398.  It's page four of that
 4  supplemental document, and this is where you had a
 5  correction to what was in your rebuttal slides.
 6            Do you recognize this as such?
 7      A.    Yes.
 8      Q.    Great.  And I think the correction that you
 9  made is you labeled the orange dashed line; is that
10  right?
11      A.    Yes.
12      Q.    The other -- the second document that I
13  handed out is Figure 6 from Mr. Burtell's report.  That
14  is C021 in evidence.
15            And do you recognize that figure?
16      A.    Yes.
17      Q.    It is from Figure 6 from Mr. Burtell's report
18  that you captured the graph that's shown on your 398,
19  page four; is that correct?
20      A.    Yes.
21      Q.    Great.  And you'll see that Mr. Burtell
22  labeled his orange line average reconstructed flow, as
23  opposed to long-term median.  Do you see that?
24      A.    Yes.
25      Q.    And so is what we see here on ASLD 398, page
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 1  four, where you have labeled this long-term median
 2  average -- or, sorry, long-term median annual, was that
 3  just you weren't clear on what Mr. Burtell had done,
 4  and now you see that it was an average, not a median?
 5      A.    No.
 6      Q.    Okay.  Can you explain why Mr. Burtell
 7  purports to have calculated the average and you
 8  identified that line as the median?
 9      A.    It happens to be in the same place.  If you
10  count up the number of points and figure out what's --
11  50 percent are above and 50 percent are below, that's
12  where that median line plots out.
13      Q.    So is this -- the orange dashed line that
14  shows up on 398, page four, did you move it from where
15  Mr. Burtell had it on Figure 6?
16      A.    No.  It happens to be in about the same
17  place.
18      Q.    Okay.  About.  Do you know if the median was
19  a little bit higher or a little bit lower?
20      A.    I don't recall.
21      Q.    Okay.  So, but it was close enough that you
22  labeled it median?
23      A.    Yes.  And I didn't compute it by -- I did it
24  by eye, basically, in counting points.
25      Q.    And if we look at Mr. Burtell's Figure 6,
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 1  again, this is part of his report, which is C021 in
 2  evidence, you'll see that the orange dashed line lines
 3  up at about 750,000 acre-feet per year?  Do you see
 4  that?
 5      A.    Yes.
 6      Q.    Okay.  And then the third document that I've
 7  given you to start here is -- it's a chart that
 8  Mr. Burtell prepared upon receiving your rebuttal
 9  materials.  And you'll see here that he's talking -- in
10  the left column he has different periods of record.
11  One relates to the long-term period relating to the
12  tree ring data.
13            Does that appear to be what is dealt with
14  there, 1361 to 2005?
15      A.    Yes.
16      Q.    And that has the average annual flow in the
17  Salt River at Roosevelt Dam at 755,900 acre-feet.  Do
18  you see that?
19      A.    I do.
20      Q.    And that corresponds with where his average
21  reconstructed flow line plots on his Figure 6; is that
22  right?
23      A.    Yes.
24      Q.    Did you calculate the average annual flow
25  associated with the period of record that Mr. Burtell
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 1  used at any of his three gages, which are the USGS gage
 2  at Roosevelt, the USGS gage near Roosevelt, and the
 3  USGS gage near Chrysotile?
 4      A.    I did not.
 5      Q.    And so what he has put here, that two of the
 6  three are actually wetter than the long-term average
 7  based on the tree ring data, you haven't done that
 8  calculation?
 9      A.    I have not.
10      Q.    Okay.  So without having done that
11  calculation, you would take Mr. Burtell's calculations
12  at face value; that for the USGS gage at Roosevelt and
13  the USGS gage near Roosevelt, it was actually wetter;
14  and the USGS gage near Chrysotile was not quite as wet
15  as the long-term average?
16      A.    That's what his calculations indicate, yes.
17      Q.    Okay.
18                 MR. SLADE:  Is that getting submitted
19  into the record?
20                 MR. HOOD:  Thank you, Mr. Slade.  Yes.
21  This is -- Mr. Slade, you'll recognize that chart as
22  one that I circulated last night upon receiving it from
23  Mr. Burtell.  This will be submitted into evidence.
24                 Mr. Mehnert, I don't know if you've
25  assigned it a number already or if we're going to have
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 1  to do that later.
 2                 DIRECTOR MEHNERT:  C057.
 3                 MR. HOOD:  Thank you, Mr. Mehnert.
 4                 So that the record is clear, the table
 5  dated May 2016 prepared by Plateau Resources, LLC
 6  titled "Comparison of Average Annual Flows in the Salt
 7  River at Roosevelt Dam for Different Periods of Record"
 8  is in the record now as C057.
 9                 And, Mr. Mehnert, we will follow up with
10  correspondence, following the typical protocols in
11  terms of copies and so forth.
12                 (A brief recess was taken.)
13  BY MR. HOOD:
14      Q.    Mr. Fuller, what I hope you have in front of
15  you are four additional pages.  One is a "Beyond Rating
16  Curves" chart that we've seen numerous times over the
17  last few days, which is ASLD 398.  Do you have that?
18            Great.
19            The second one is Table 7 from Mr. Burtell's
20  Upper Salt River report, which is C021.
21            No Table 7?
22      A.    I have Table 5.  That's the only one I have.
23            Okay.
24      Q.    And then for comparison purposes, we may have
25  a couple -- I may have a couple questions for you,


Coash & Coash, Inc.







SALT RIVER     VOLUME 23      05/19/2016 Page 5122


 1  Mr. Fuller, about Table 10 from Mr. Burtell's Upper
 2  Gila report and Table 5 of his Verde report.  Do you
 3  have both of those?
 4      A.    I don't have Table 10.
 5      Q.    You don't have Table 10.  We will find you
 6  Table 10.
 7                 COMMISSIONER ALLEN:  And where is
 8  Table 7?
 9                 MR. HOOD:  I will find you Table 7.
10                 Thank you, Mr. Gookin.
11                 COMMISSIONER ALLEN:  Nobody else up here
12  has it.
13                 MR. HOOD:  No one else does?
14                 COMMISSIONER ALLEN:  Unless it just
15  didn't get passed down.
16  BY MR. HOOD:
17      Q.    Thank you.
18            So, Mr. Fuller, first, what I want to do here
19  to start is compare what you have included on ASLD 398,
20  page seven, which is the "Beyond Rating Curves" chart,
21  and I want to compare it to Mr. Burtell's
22  "Reconstructed Undepleted Upper Salt River Depths,"
23  which are included in Table 7 of C021.
24            Does that make sense?
25      A.    Yes.
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 1      Q.    And so I apologize if I missed it.  I do
 2  understand -- I think I understand that the depths that
 3  you include here on ASLD 398, which is Slide 102, for
 4  Segments 2, 3 and 4, those are based on Mr. Burtell's
 5  reconstruction; is that correct?
 6      A.    Yes, it is.
 7      Q.    Can you describe for me why the depths --
 8  none of the depths here in any column associated with
 9  Segment 2, Segment 3, or Segment 4 directly line up
10  with the median depths that are depicted on Table 7
11  from Mr. Burtell's report?  Can you describe why that
12  is?
13      A.    Because the discharges are slightly
14  different.
15      Q.    I thought you used Mr. Burtell's
16  reconstructed discharge?
17      A.    I used his depletion rates, but I used the
18  full period of record to what I added those depletion
19  rates to.
20      Q.    So focusing on near Chrysotile, is that what
21  you used for Segment 2?
22      A.    Yes.
23      Q.    Okay.  Which column would be the apples to
24  apples column for the 50 percent Reconstructed Depth in
25  Mr. Burtell's Table 7?
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 1      A.    That would be the Median Daily (Entire Year).
 2      Q.    Okay.  And so Mr. Burtell calculated less
 3  than 1.7, and you include here 1.6?
 4      A.    Uh-huh.  Yes.
 5      Q.    Okay.  So that would be the apples to apples
 6  comparison?
 7      A.    It works out pretty well.
 8      Q.    Yeah, pretty close.
 9            And that differential, as you say, would have
10  to do with the period of record that the discharge is
11  based on?
12      A.    Yes.
13      Q.    Yours was a longer period of record than
14  Mr. Burtell's?
15      A.    Yes.
16      Q.    And where is it described the period of
17  record that you used to come to that discharge?
18      A.    In the written rating curve report that I
19  submitted.
20      Q.    Now, for -- which one of your rows here,
21  3 and 4, correlate to the at Roosevelt gage?
22      A.    Both.
23      Q.    Both do.  And so here --
24      A.    For the rating curve part.
25      Q.    For the rating curve part.
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 1            And so here you calculate median daily depths
 2  of 2.5 feet for Segment 3 and 2.6 feet for Segment 4.
 3  That's what this says?
 4      A.    Yes.
 5      Q.    And if we were going to do apples to apples
 6  then, would that be the same as comparing to the
 7  50 percentile reconstructed depth for Mr. Burtell's at
 8  Roosevelt, which is a range of 1.6 to 2.3?
 9      A.    Yes.
10      Q.    Okay.  Now, yours are not substantially
11  higher, but a bit higher here relative to the more
12  comparable near Chrysotile apples to apples.
13      A.    A little bit higher, yeah.
14      Q.    Okay.  And is that the same explanation, you
15  would expect, is it has to do with the period of
16  record, or are we talking about something else then?
17      A.    Recall that I recommended using Mr. Burtell's
18  higher of the two curves, because I found those to be
19  more similar to the conditions I had observed in the
20  field.  And, again, we're talking about a difference of
21  .3, which, holding up my fingers here, is about as long
22  as my little pinky finger.  So not a significant
23  difference.
24      Q.    If we look at -- and when you draw that
25  comparison, when we're talking about flows and depths
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 1  in this range, we're actually talking about fairly
 2  small differences.  That would also apply when we look
 3  at the depths that were calculated by Mr. Burtell for
 4  the Upper Gila and for the Verde; is that right?  If we
 5  look up and down these charts, we're looking at depths
 6  in a range of 1.5 to 2.3, generally speaking; is that
 7  right?
 8      A.    So you're referring to Table 5 and Table 10,
 9  it looks like.
10            Yeah, they're generally in the same ballpark.
11      Q.    Which -- I want to focus you for a moment,
12  Mr. Fuller, on Segment 3 of the Upper Salt.  And which
13  segment of the Gila River do you find to be more
14  navigable than Segment 3 of the Salt River?
15            I'm not going to make you rank them all.  I'm
16  just looking for one or two examples.
17      A.    Make sure that I have the question that you
18  asked me, is which segments of the Gila River do I find
19  to be more navigable than the Salt River Segment 3;
20  that's the question?
21      Q.    Correct.
22      A.    I'm trying to remember the segmentation on
23  the Gila.  I think the lowest one was Segment 8 of the
24  Gila.  Segment 7 I believe extended from Dome up to the
25  Salt confluence.  That would probably be more
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 1  navigable, same range.  Those two, and I would put a
 2  question mark after 7.
 3      Q.    Same question for the Verde.  Which segments
 4  of the Verde would you say are more navigable than
 5  Segment 3 of the Salt?
 6      A.    Again, I'm trying to remember the -- I didn't
 7  prepare about the Verde here, and I'm trying to
 8  remember which segments are which.
 9            The segment that went through the Verde
10  Valley I would say would be maybe slightly more
11  navigable.  And I would say the segment that runs
12  from -- I'm trying to remember the division there.  I
13  think the split was at Fossil Creek or Childs.  The
14  Childs down to -- what's the rock called?  Where it
15  comes out of the canyon there below Bartlett.  That may
16  have been Segment 4.  Does that sound right?  Yeah.
17  That's actually pretty similar to Segment 3 of the
18  Salt.  So not more.  About the same.
19      Q.    Segment 2 -- you're still thinking.  I don't
20  want to interject on your thought process.
21      A.    Yeah.  You know, you're kind of hitting me
22  cold with this one, so -- but, you know --
23      Q.    I like asking you about other rivers.  We've
24  done that a time or two, haven't we?
25      A.    So, you know, I could phone a friend here or
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 1  something, but -- yeah, I guess that's my final answer
 2  for today, but maybe if I thought about it and came
 3  back, not tomorrow, I might have something different
 4  there.
 5      Q.    Yeah, anything after today we'll all do in
 6  writing, I think.
 7      A.    Or even not do.
 8      Q.    Or not do, yeah.  Fair enough.
 9            Now I want to move up to Segment 2 on the
10  Salt.  I think you would agree, and you've testified
11  about the nature of the rapids in Segment 2.  Segment 2
12  of the Salt has more significant rapids, which are more
13  of an issue for boating in a historic wooden craft,
14  than any other segment of any river that you have
15  opined is navigable, is that fair to say, within
16  Arizona?
17      A.    Yes, I would agree with that.
18      Q.    In that regard, Quartzite Falls would be the
19  most formidable rapid that is located in any segment of
20  any river in Arizona that you have opined is navigable;
21  is that fair to say?  In its ordinary and natural
22  condition.  I want to go back to before the blast.
23      A.    Well, it's going to be -- all of this is
24  going to be a function of flow rate, and it's difficult
25  to make an apples to apples comparison, but certainly
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 1  Quartzite Falls has conditions where it is a formidable
 2  challenge.
 3      Q.    Is there another rapid in any other segment
 4  of any river in Arizona that you have opined, in
 5  connection with the State Land Department and the
 6  Attorney General's Office, is navigable in Arizona that
 7  you think is more formidable or equally as formidable
 8  as Quartzite Falls?
 9      A.    Again, it's a function of flow rate.  At the
10  same flow rate on Segment 2, let's say the discharge
11  were the same all the way through there, Quartzite
12  would probably be the most difficult in Segment 2.
13      Q.    Are you familiar with any other rapid in
14  Arizona, in a stream that you have opined is navigable,
15  that has claimed as many lives as Quartzite Falls has?
16      A.    I don't know the death totals on any rapids,
17  so I can't say.
18      Q.    You're aware that there have been deaths
19  attributed to Quartzite Falls?
20      A.    I know people have died at Quartzite Falls,
21  yes.
22      Q.    And you're not aware of that having happened
23  at any other rapid on any segment of any other stream
24  that you think is navigable in Arizona; is that fair?
25      A.    I'm not aware of at least.
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 1      Q.    You're not aware of it.
 2      A.    Yeah.
 3      Q.    Okay.  I'm going to see if I can do this one
 4  without the documents.
 5            You talked about Mr. Burtell's cross sections
 6  being in a near-riffle setting, and I'm paraphrasing a
 7  little bit.
 8      A.    Yes, I do recall that.
 9      Q.    And, of course, you don't mean to say that
10  Mr. Burtell's cross sections are right at the riffle?
11      A.    No, I do not mean to say that.
12      Q.    They're upstream of the riffle, typically?
13      A.    Yes.
14      Q.    And so when you were talking about his cross
15  sections being more indicative of the limiting factor
16  for navigation, it's actually going to be more limiting
17  when you actually get to the riffle; it's going to tend
18  to be less deep and perhaps rockier and so forth?
19      A.    That's a correct assessment, yes.
20      Q.    ASLD 385, Page 100, you have this
21  conceptualized cross section that you talked about in a
22  couple places.  Do you remember that?
23      A.    Yes.
24      Q.    And this is, in fact, a conceptualized cross
25  section?  This doesn't exist anywhere on the Salt
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 1  River, does it?
 2      A.    It probably does exist.  Probably not those
 3  exact dimensions, but it is a conceptualized cross
 4  section.
 5      Q.    And do you think that that -- if we were to
 6  find the place on the Salt River that most resembles
 7  this conceptualized cross section, do you think it's
 8  going to be perfectly flat like that?
 9      A.    No.
10      Q.    And so in that regard, this actual cross
11  section almost certainly doesn't exist anywhere on the
12  Salt, because you're going to have ridges up and down;
13  isn't that true?  You're going to have some variations
14  in depth here?
15      A.    Yeah, but I can think of places that look
16  similar to that.
17      Q.    Figures 10A and 10B from Mr. Burtell's
18  report.
19            What's being passed out now are Figures 10A
20  and 10B from Mr. Burtell's report, which, again, is
21  C021 in evidence, and these are cross sections at
22  riffles that were measured by Mr. Burtell; is that your
23  understanding?
24      A.    Yes.
25      Q.    And would you agree with me, Mr. Fuller, that
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 1  these cross sections compared to your conceptualized
 2  cross section, which is on Page 100 of ASLD 385, is a
 3  good indicator about how there's actually more
 4  variability in a real, on-the-ground cross section as
 5  opposed to the conceptualized cross section?
 6      A.    Yes.
 7      Q.    You would agree, in that same regard,
 8  Mr. Fuller, that it's going to be more challenging to
 9  identify the thalweg or the maximum depth of the
10  channel in one of Mr. Burtell's real-life riffle cross
11  sections than it would be in the conceptualized cross
12  section that you present on Page 100, where there's a
13  big bathtub on one side?
14      A.    If you're asking me to say if the river
15  looked like the conceptualized cross section and if it
16  looked like Mr. Burtell's surveyed section and I'm
17  looking at it in cross section, would it be easier?
18  Yeah.
19            On the river I've paddled through both of
20  Mr. Burtell's cross sections at lower flow rates than
21  what he has here, well, one of the lower flow rates,
22  and I didn't have any trouble identifying the deeper
23  part.
24      Q.    Well, when there's a cross section that
25  exhibits more variability than the conceptualized one,
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 1  it is going to be more difficult, you would agree with
 2  that, to identify the thalweg?
 3      A.    Probably.  Not always, but probably.
 4      Q.    Do you still have a copy of the Hayden
 5  account that recounts the Logan?  I think it's been
 6  passed out three or four times today.  I've got one for
 7  you, if you need it, here.
 8      A.    I've got it.
 9      Q.    Now, based on this account, in your
10  testimony, you've concluded that this Logan individual
11  went through Segments 1, 2, 3 and on down and also
12  through the White River, right?
13      A.    Yes.
14      Q.    Okay.  And it's not your opinion that the
15  White River is navigable; is that true?
16      A.    That's true.
17      Q.    And it's not your opinion that Segment 1 is
18  navigable?
19      A.    That's true.
20      Q.    And so whatever this spring flood was, it
21  must have been enough water that it changed typical
22  circumstances, such that he was able to get his boat
23  down the river?
24                 CHAIRMAN NOBLE:  Mr. Hood, I'm not sure
25  I understood the questions before this.
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 1                 What was your question about the White
 2  River and about Segment 1?
 3                 MR. HOOD:  According to ASLD 392, which
 4  is the Hayden account --
 5                 CHAIRMAN NOBLE:  I guess what I didn't
 6  hear was I thought I heard you say that you're not
 7  contending that it is not navigable, or you're
 8  contending that it is not navigable, or what?
 9                 Is he contending that it is navigable,
10  the White River, and that the Segment 1 is navigable,
11  or did I misunderstand?
12                 MR. HOOD:  Mr. Chairman, I apologize for
13  the lack of clarity in my question.  I think Mr. Fuller
14  understood what I was asking, and so I kept moving, and
15  so let me clean that up.  But I appreciate it,
16  Mr. Chairman.
17                 CHAIRMAN NOBLE:  It's not me that has to
18  understand it.
19                 MR. HOOD:  We've got to make sure it's
20  on the record, and I appreciate that, Mr. Chairman.
21                 THE WITNESS:  I do not think that the
22  White River is navigable for title purposes, nor do I
23  think that for Segment 1.
24  BY MR. HOOD:
25      Q.    Thank you, Mr. Fuller, and I understood you
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 1  to be agreeing with me on that point.  We're on the
 2  same page.
 3      A.    Yes, I agree, yes.
 4      Q.    So with respect to the spring flood issue,
 5  however significant that event was in terms of the
 6  amount of water relative to typical, it allowed him, if
 7  we take this account at face value, to traverse a
 8  nonnavigable White River and a nonnavigable Segment 1;
 9  is that correct?
10      A.    Correct.
11      Q.    You had some discussion earlier, I think it
12  was with Mr. Murphy, and perhaps also Mr. Heilman,
13  about what Mr. Hayden had to say about the logs.
14            And it says "A party of men who have been out
15  with Judge Hayden, looking for timber up the Salt
16  River, passed here yesterday morning?"
17            It goes on to say "As a result of this trip,
18  Mr. Hayden decided that logs would lodge in the canyons
19  and could only be floated when the river was in flood,
20  but that at such times it would not be possible to hold
21  them by a boom in the river."
22            Do you remember those portions of this
23  account?
24      A.    Yes, I do.
25      Q.    And, in fact, there's never been a successful
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 1  log float on the Salt River, to the best of your
 2  knowledge; is that --
 3      A.    That's correct.
 4      Q.    Okay.  And so with respect to the Weber River
 5  case that you talked about some on your rebuttal direct
 6  examination -- and I know Mr. Murphy went into it with
 7  you, and I'm not going to repeat his questions. --
 8  that's a distinguishing factor between the Weber River
 9  case and the Salt River; the Weber River had at least
10  nine or ten instances of successful log drives, and the
11  Salt had zero?
12      A.    Correct.
13                 MR. HOOD:  Thank you, Mr. Fuller.  I
14  appreciate it.
15                 THE WITNESS:  You're welcome.
16                 MR. HOOD:  Mr. Chairman, Commission,
17  thank you.
18                 CHAIRMAN NOBLE:  You're welcome.
19                 Mr. Slade.
20                 Whenever you're ready, Mr. Slade.
21
22               REBUTTAL REDIRECT EXAMINATION
23  BY MR. SLADE:
24      Q.    Okay.  Jon, I want to touch on some things
25  that Mr. Hood just asked you about right now.
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 1            Your determination that Segment 1 of the Salt
 2  River and the Black River are nonnavigable is based on
 3  the totality of the evidence for those rivers; is that
 4  right?
 5      A.    That's correct.
 6      Q.    Okay.  Is it your determination that those
 7  rivers can never be navigated, based on certain flows?
 8      A.    No, they could be --
 9      Q.    Okay.
10      A.    -- at certain times, certain boats, certain
11  boater characteristics.
12      Q.    So it wouldn't be uncharacteristic to see
13  boats go down there at certain times, maybe at seasonal
14  high flow, maybe another time; is that your
15  understanding?
16      A.    I think you would see them rarely, but it
17  could happen.
18      Q.    Okay.  And when you were testifying that
19  Mr. Burtell's cross sections are above the riffles, are
20  you referring to the gages or his cross sections that
21  he went out and did a field survey of?
22      A.    At that time we were speaking about the
23  rating sections from the USGS that he used to construct
24  his rating curves.  At least that's what I understood
25  we were talking about.


Coash & Coash, Inc.







SALT RIVER     VOLUME 23      05/19/2016 Page 5138


 1      Q.    Okay.
 2      A.    His field cross sections, I believe he
 3  describes them as being in riffles.
 4      Q.    Okay.  You were asked some questions about
 5  the calculation you did for your economic analysis of
 6  beaver pelts and their value in 1894, according to the
 7  trapping article, multiplying that by the amount of
 8  beaver pelts that one could potentially have.  Do you
 9  recall those questions?
10      A.    Yes.
11      Q.    Whether the value was 250,000 or 125,000, is
12  that still showing a profit?
13      A.    Yes.  It's -- again, these are approximate
14  numbers, but either way, it shows that he was making
15  money.
16      Q.    Okay.  And in any case --
17      A.    Or had the ability to make money.
18      Q.    In any case, did both the Day brothers
19  account and the new trapping account talk about the
20  ability to make money and earn a profit?
21      A.    Yes.
22      Q.    Okay.  You were asked some questions about
23  the fact that log floating never occurred on the Salt.
24  Do you recall that?
25      A.    I do.
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 1      Q.    Okay.  And you were also asked some questions
 2  about Mr. Hayden's trip.  Do you recall that?
 3      A.    I do.
 4      Q.    Is it your opinion that the log floating that
 5  Mr. Hayden said could not occur would be held up
 6  because of circumstances in Segment 1 or higher above
 7  in the White River?
 8      A.    That's correct.
 9      Q.    Okay.  So when Mr. Hayden said the logs
10  cannot float down except during flood, is it your
11  opinion that that is on Segment 1 of the Salt River or
12  the White River?
13      A.    Yes.
14      Q.    Okay.
15      A.    I believe that's what he was talking about,
16  yes.
17      Q.    Can you turn to your Slide 104, please?  And
18  this is in your rebuttal PowerPoint, C053.
19      A.    I'm there.
20      Q.    Okay.  When you list canoes can be used
21  year-round, are you considering canoes that are loaded?
22      A.    Yes.
23      Q.    When you list "Low-Draft, Maneuverable Flat
24  Boats," are you considering that those boats would be
25  loaded?
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 1      A.    Yes.
 2      Q.    When you say "Seasonal High Flow" and you
 3  list "Canoes & Maneuverable Flat Boats," are you
 4  considering that those canoes would be loaded?
 5      A.    Yes.
 6      Q.    And then the two bullet points that say
 7  "Loaded Small Boats, Low Draft" and "Loaded Flat Boats,
 8  Moderate Draft," it's obvious.  Are you considering
 9  that those are loaded?
10      A.    Yes.
11      Q.    Okay.  Why is there a distinction between
12  loaded in some bullet points and not in others?
13      A.    I guess I was thinking about the nature of
14  small boats.  I really don't have a good explanation.
15  Yeah.
16      Q.    But it's your --
17      A.    I was thinking about when you take flatboats,
18  that they would be loaded, and I was thinking more in
19  terms of Segment 6 and the 5 tons of wheat and the
20  draft.  I was thinking more in terms of the draft.
21      Q.    So it's not your testimony that when you say
22  canoes can be used year-round in Segment 2 through 6,
23  that that's a canoe without any weight in it apart from
24  the boat and the person?
25      A.    No.  But, clearly, with more water, you could
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 1  generally carry more gear and have more weight, so...
 2      Q.    I think Mr. Heilman asked you a few questions
 3  about different boats that you had been in, and I
 4  thought I heard you state that you had not been in a
 5  canvas boat; is that correct?
 6      A.    Yeah, I was thinking about a canvas canoe.
 7      Q.    Okay.  Have you been in any other canvas
 8  boats?
 9      A.    I've been in the Klepper.
10      Q.    Okay.  And can you describe that boat?
11      A.    It's a kayak.  It's a wood frame kayak
12  replica of a boat that was built in circa 1900.
13      Q.    So you have had a chance to see how canvas
14  can respond to a river like the Salt?
15      A.    Yeah.  We paddled it through Segment 5 from
16  Stewart Mountain -- it's called Stewart Mountain Ranch,
17  Stewart Dam Ranch, Stewart-something Ranch, down to
18  Granite Reef.
19      Q.    Do you have Exhibit C054, Part C, which is
20  the newspaper article called "Up a creek, with a
21  paddle"?  Do you have that in front of you?
22            Can you pull that out, please?
23      A.    I have it.
24      Q.    Okay.  Can you turn to what would be page
25  three?
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 1      A.    Okay.
 2      Q.    And do you see where it says "Chasing those
 3  elusive unicorns"?
 4      A.    I do.
 5      Q.    Okay.  And can you -- down to the sixth
 6  indented paragraph, where it starts "The following
 7  morning"?
 8      A.    I see that.
 9      Q.    Okay.  Let me know if I'm reading this
10  correctly.
11            "The following morning, he met Jeff Merten
12  and Nate Bushnell at a gas station and they started up
13  I-17 and turned west, into the Bradshaw Mountains.
14  They set up a shuttle and bounced up the road to the
15  put-in point and when they got there the creek was dry.
16  'Chasing unicorns,' they muttered.  Howard said he had
17  just gotten a text from some creek boating pals up by
18  Payson who got stuck in the snow and needed to call a
19  tow truck.  Things aren't nearly as cold in the desert,
20  so Howard and his crew decide to put their boats in the
21  Verde, just up the road.  It wasn't the creek boating
22  adventure they hoped for, but at least they could get
23  paddles in the water."
24            And I'll stop there.
25            Is that consistent with what you've talked
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 1  about where there's a difference between creek boating
 2  and adventure kayaking in rivers like the Verde, the
 3  Salt, and the Gila?
 4      A.    Yeah, yeah.  Those main rivers, Verde, Salt,
 5  Gila, are kind of your go-to.  Where they're still
 6  alive, you can boat them all year-round.
 7      Q.    And it's not adventure boating in the sense
 8  that Tyler Williams and others look for on certain
 9  ephemeral creeks?
10      A.    No.  It's a different class of boating
11  altogether.
12      Q.    And that's why you haven't made a
13  determination that any of those other rivers or creeks
14  are navigable?
15      A.    That's part of it, yes.
16      Q.    Okay.  I believe you were asked a question
17  about changes that you have made to your PowerPoint
18  based on opponent experts' testimony and their reports.
19  Do you recall that?
20      A.    In general, sure.
21      Q.    In other words, you've made some changes to
22  your report based on things that were pointed out in
23  either testimony by opponent experts or
24  cross-examination of yourself?
25      A.    Okay.
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 1      Q.    Okay.  Have any of those changes impacted
 2  your determination that Segments 2 through 6 are
 3  navigable?
 4      A.    No.  I believed it then, and I believe it
 5  now; that they are navigable.
 6      Q.    You were asked some questions by Ms. Consoli
 7  about Quartzite Falls.  Do you recall that?
 8      A.    Yes.
 9      Q.    Okay.  And she asked you could you portage a
10  canoe.  Do you recall that?
11      A.    Yes.
12      Q.    Could you portage other boats apart from a
13  canoe?
14      A.    Yes.
15      Q.    And how would you do that?
16      A.    Well, whether you portage or not would be
17  part of the decision.  You might decide to line.  But
18  you asked me specifically about pretty much do I decide
19  to run it or do I decide to line it.
20            It depends on the boat.  Depends on how much
21  stuff's in the boat.  Sometimes you just pick up the
22  boat with everything in it and drag it over the rocks
23  and drop it in the other side.  Other times, depending
24  on the surface that you're going across, depending on
25  how much stuff you have in the boat, depending on the
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 1  boat type, you might empty the boat or partially empty
 2  the boat and then carry it across the rocks.
 3            Sometimes, I guess if you could all do a
 4  portage, you would take the stuff in the boat and then
 5  let the boat float through or line through and then
 6  reload it at the bottom.  So there are different ways
 7  to do it.
 8      Q.    Okay.  And you recall the Logan account,
 9  which is new as of this round of hearings, they had a
10  boat with Logan and three other people.  Do you recall
11  that?
12      A.    That's what it says, yes.
13      Q.    Okay.  So a boat like that coming down the
14  Salt River, how long would it take you to portage
15  Quartzite Falls?
16      A.    I'm basing this answer on doing a lot of
17  reading about Grand Canyon, early Grand Canyon boating.
18  A lot of the guys boated some of those.  Some of those
19  guys portaged their wooden boats by themselves.  And it
20  would depend on the length of the rapid, depend on the
21  portage route, you know, if it's really choked with
22  dense vegetation or you've got to go around things or
23  you've got to scramble up a cliff.
24            But at Quartzite, having been there and
25  looked at the portage route and what I've heard from
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 1  other boaters, you know, I would suspect you're looking
 2  at an hour, hour and a half, maybe, depending how
 3  loaded your boat was and how easy it was to load and
 4  unload.
 5      Q.    And if you were lining the boat through
 6  Quartzite, how long?
 7      A.    Less time.
 8      Q.    Less time.
 9            Could you turn to your slide where you have
10  your old slide in your rebuttal of the Hayden trip?
11      A.    Yes.
12      Q.    Okay.  I believe that is --
13      A.    11.
14      Q.    Slide 11, okay.
15            And you were asked some questions by
16  Mr. Murphy about the words "Probably on White or Black
17  River."  Do you recall that?
18      A.    I do.
19      Q.    And is this your old slide that you put in
20  your new rebuttal PowerPoint?
21      A.    Yeah.  As I was trying to explain in our
22  little discussion there that heated up a bit, that this
23  was just a marker.  I'm putting in my old slide, saying
24  this is what I had before, as a placeholder to say this
25  is what we talked about.  Had I made changes to that
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 1  slide, I would have marked them in blue.
 2            But then we go to the next page.
 3      Q.    And that's Slide 12 of your rebuttal
 4  PowerPoint.
 5      A.    It is.  And it says "New Information," and
 6  then we go on.  And that's the point there, is that we
 7  have new information, and one of the things that we
 8  noted was that Dr. Littlefield himself had included
 9  information that said conclusively that they went down
10  the White.  So...
11            Plus, we have this other trip here, so...
12      Q.    So the new information is that you reviewed
13  Dr. Littlefield's work, and he had concluded that the
14  Hayden trip started at the White?
15      A.    He provided information in his report that
16  conclusively says that they went down the White.  So
17  that kind of takes care of the "Probably" that was on
18  my original slide.
19            And I guess had I been paying a little better
20  attention, I would have edited that slide to remove the
21  "Probably."  But there's no -- as we learned new
22  information, so we updated it, and that's what the
23  nature of my testimony was.
24      Q.    And is it also true that in addition to what
25  Dr. Littlefield had that changed the "Probably," is
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 1  there new information from the Logan account itself?
 2      A.    Yeah.  I believe it says he came down the
 3  White from Fort Apache.
 4      Q.    And then he was potentially hired by
 5  Mr. Hayden to go back and do this Hayden trip in
 6  1873?
 7      A.    Yeah.  The account says that he was kind of
 8  the origin of the idea.
 9      Q.    And we know, of course, that there are no
10  logs by the Salt River for the purposes of logging,
11  until you get up to the White River?
12      A.    Yeah.  In fact, if you read all of the
13  records around the -- all the news accounts and whatnot
14  and other sources that have come to light about the
15  Hayden trip, and they say things like, you know, that
16  they know there's no logs in the lower canyons and
17  they're hopeful of finding them; and then when this log
18  floating experiment fails in the upper portions of the
19  Salt and the White, they say, well, maybe we can find
20  some places downstream where we can get some.
21            So, no, I -- and, you know, you go out there
22  and you boat the river and you look along, and there is
23  the occasional tree, but certainly nothing that you
24  would have a logging enterprise over.
25      Q.    Pinion pine?
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 1      A.    Got some pinion, scrubby pinion pines, a
 2  little bit of juniper up higher, until you get to the
 3  Sierra Anchas, and, you know, you're quite a ways off
 4  the river at that point, but up at high elevation you
 5  do see trees up there.
 6      Q.    Is there anything else that you need to
 7  clarify, Mr. Fuller, before we conclude?
 8      A.    Nothing that comes to mind.
 9                 MR. SLADE:  Okay.  Unless the Commission
10  has any other questions --
11                 CHAIRMAN NOBLE:  You've done really
12  well.
13                 MR. SLADE:  Thanks, Jon.
14                 THE WITNESS:  You're welcome.
15                 CHAIRMAN NOBLE:  Is there anything else
16  that anyone wants to bring before the Commission at
17  this time?
18                 MR. HOOD:  Since we've got some extra
19  time, I have some more questions.
20                 No.
21                 CHAIRMAN NOBLE:  The call to the public
22  is closed.
23                 Okay.  Here is the proposed schedule.
24  Mr. Rojas.
25                 MR. ROJAS:  Okay.  So it will be about
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 1  three weeks to get the transcript and another week to
 2  get a copy of the transcript to the Commissioners, but
 3  we're going to go ahead and close of evidence will be
 4  May 30th.  That's a Monday.  Friday, June 10th, is when
 5  we anticipate --
 6                 CHAIRMAN NOBLE:  Stop.
 7                 Hand us the microphone, would you
 8  please, Eddie?
 9                 MR. ROJAS:  Okay.  All right.  So close
10  of evidence will be Monday, May 30th.  The opening
11  briefs will be due Monday, July 11th.  Responses to
12  opening briefs will be due Wednesday, August 10th, as
13  well as your proposed findings of fact and conclusions
14  of law, and responses to the proposed findings of fact
15  and conclusions of law will be due Friday,
16  September 9th, and as of right now, we anticipate
17  having closing arguments on October 18th.
18                 CHAIRMAN NOBLE:  What day of the week is
19  October 18th?
20                 MR. ROJAS:  That is a Tuesday.  And if
21  necessary, we'll continue on the 20th, which is a
22  Thursday.
23                 CHAIRMAN NOBLE:  It's not a Thursday.
24                 MR. ROJAS:  What's not a Thursday?
25                 CHAIRMAN NOBLE:  What day is the 19th?


Coash & Coash, Inc.







SALT RIVER     VOLUME 23      05/19/2016 Page 5151


 1                 MR. ROJAS:  19th is a Wednesday.
 2                 CHAIRMAN NOBLE:  That's not going to
 3  work.
 4                 MR. ROJAS:  Okay.  Like I said, it was
 5  tentative.
 6                 CHAIRMAN NOBLE:  What we need to do is
 7  Tuesday, the 18th, if it's available, and going over to
 8  the morning of Wednesday, the 19th.
 9                 MR. ROJAS:  Okay.
10                 CHAIRMAN NOBLE:  Okay?
11                 MR. ROJAS:  Okay.
12                 Eddie first and then Jon.
13                 MR. SLADE:  I thought I heard a June in
14  there when you started, but when you said it again --
15                 MR. ROJAS:  Yeah.  Sorry.  June 10th is
16  when we anticipate that the transcript will be to the
17  Commissioners, complete and to the Commissioners.
18                 Sean?
19                 MR. HOOD:  October 18th is smack-dab in
20  the middle of a three-week trial that some of us in
21  this room are going to be in the midst of with Judge
22  Brain and the general stream adjudication.
23                 CHAIRMAN NOBLE:  That's in the middle?
24                 MR. HOOD:  Yeah.  We go from
25  October 3rd, right now it's scheduled to end
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 1  October 20th.  So it's actually towards the tail end of
 2  the trial.
 3                 MR. ROJAS:  So would we go to the week
 4  after that then?
 5                 CHAIRMAN NOBLE:  No.  I don't know how
 6  well that would work.  Let's see what we have.
 7                 In other words, what he's saying -- what
 8  time -- when do you expect it to end?
 9                 MR. HOOD:  The last day is scheduled to
10  be October 20th.
11                 CHAIRMAN NOBLE:  Okay.  What's the
12  following Tuesday then?
13                 MR. HOOD:  The following Tuesday is
14  the 25th, and that would work from my calendar
15  perspective and for those of us who have the Fort
16  Huachuca issue.
17                 CHAIRMAN NOBLE:  Let's do 25 and 26.
18  What do we have here?
19                 MR. MURPHY:  I'm actually in New York
20  that entire week for a very close family friend's
21  wedding.
22                 CHAIRMAN NOBLE:  What have you got,
23  Eddie?
24                 MR. SLADE:  Well, two things.  One, do
25  we need this on the record, and so --


Coash & Coash, Inc.







SALT RIVER     VOLUME 23      05/19/2016 Page 5153


 1                 CHAIRMAN NOBLE:  We don't need it on the
 2  record.
 3                 MR. ROJAS:  Let's go off the record.
 4                 (The proceedings concluded at 4:35 p.m.)
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 1  STATE OF ARIZONA    )
    COUNTY OF MARICOPA  )
 2
 3            BE IT KNOWN that the foregoing proceedings
    were taken before me; that the foregoing pages are
 4  a full, true, and accurate record of the proceedings,
    all done to the best of my skill and ability; that
 5  the proceedings were taken down by me in shorthand
    and thereafter reduced to print under my direction.
 6
              I CERTIFY that I am in no way related to
 7  any of the parties hereto, nor am I in any way
    interested in the outcome hereof.
 8
              I CERTIFY that I have complied with the
 9  ethical obligations set forth in ACJA 7-206(F)(3)
    and ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at
10  Phoenix, Arizona, this 5th day of June, 2016.
11
12
            _______________________________________
13                 JODY L. LENSCHOW, RMR, CRR
                       Certified Reporter
14                    Arizona CR No. 50192
15
              I CERTIFY that Coash & Coash, Inc., has
16  complied with the ethical obligations set forth in
    ACJA 7-206 (J)(1)(g)(1) through (6).
17
18
19
20
21
22
23
            _______________________________________
24                   COASH & COASH, INC.
                     Registered Reporting Firm
25                   Arizona RRF No. R1036
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