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NAVIGABLE STREAM ADJUDICATION COMMISSION IVER

1700 WEST WASHINGTON, PHOENIX, ARIZONA 85007 I

PHONE (602) 542-9214 FAX (602) 542-9220 CHRISTENA WADDELL
Executive Directer

TR

Robert B. Hoffman

Snell & Wilmer

One Arizona Center
Phoenix, AZ 85004-0001

Re: Salt River: Initial classification
Dear Mr. Hoffman:
This is written in response to your facsimile dated August 30, 1996.

After review of the records provided to this staff by the State Land Department, we have been
unable to identify which documents and Appendices were provided by which interested party.
Unfortunately, we must request your assistance in identifying the specific documents submitted
during the previous proceedings before the commission.

Please call at your earliest convenience to set an appointment and review the documents.

Sincerely,

Uryuctine > Deadde (|

Christina Waddell, MBA
Executive Director

Maricopa County, Lower Salt River
03-005-NAV
4/7/03
Evidence Item No. (/5
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Robert B. Hoffman (602) 31826315 August 30, 19986

Yis FACSIMILE ONLY

Stream Adjudication Commission
1700 West Washington

Room 404

Phoenix, AZ 85007

Re: Salt River: Initiagl Classification
Dear Sirg:

Prior to the rasonstitution of the Commission, | had submitted material to the
Commission for its consideration in deciding whether certain rivers in Arizona were navigable
at statehood. Much of this material related to the Salt River and should be considerad by you
in rmaking vour initial classification of the Salt. o

Please consider this a formal request for you to consider that previously submitted -
material in your current deliberations including, but not limited to, the copy of the Speciai
Action Mo, CV-94-0093-54before the Arizona Supreme Court and Appendices thereto served
on the Commission on March 8, 1984, and Petiioners’ Reply Brief served on the Comrmission
on March 31, 1984, .

Yours truly,

SMNELL & WILMER wLe.

RBH:dm
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80 countries througbout the world 701
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FACSIMILE REQUEST FORM

PLEASE DELIVER THE FOLLOWING MATERIAL AS SOON AS POSSIBLE

TO: | FACSIMILE NUMBER:
. Btream Adjudgication Comimission (802} B42-9220
FROM: Robert B. Hoffman ﬂ%@ @i’

REMARKS:  Ses aflachad request io consider previously submitted information.

NUMBER OF PAGES: 2 {INCLUDING COVER PAGE;

IF VOU HAVE NOT PROPERLY RECEIVED THIS TELECOPY
PLEASE CALL US AT (802) 382-8075
CUR FACSIMILE NUMBER 18 (602) 382-6070

E T August 30, 19986 CLIEMT/MATTER #: 19336.0039
- REQUEST/ATTORNEY: BRH EXTENSION: 8315
L PLEASE BETURN TO: 1535 BERSONAL: n

THE INFORMATION CONTAINED i THIS FACSIMILE MESSAGE I8 ATTORNEY PRIVILEGED AND CONFIDENTIAL INEORMATION
INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE, IF THE READER OF THIS MESSAGE IS NOT THE
INTENDED RECIPIENT, OR THE EMPLOYEE OR AGENT RESPONSIBLE TO DELIVER IT TD THE INTENDED RECIPIENT, YOU ARE HERERY
NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS. COMMUNICATION IS STRICTLY PROKIBITED. IF YOU

CHAVE RECEIVED THIS COMMUNICATION IN ERROR, FLEASE HV'IMEDIATELY NOTIFY. US BY TELEPHONE, AND RETURN THE ORIGINAL
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IN THE SUPREME COURT
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JURISDICTIONAL STATEMENT
- The Court has jurisdiction of this Petition for Special Action pursuant to Article 6,
Section 5(1) of the Arizona Constitution, A.R.S. § 12-102 and Rules 1 and 7 of the Rules
of Procedure for Special Action.
| This Petition seeks relief against officers of the State of Arizona. The Supreme
‘- Court has original jurisdiction to issue such writs by special action. See State Compensa-
tion Fund v, Symington, 174 Ariz. 188, 191, 848 P.2d 273, 276 (1993). Concurrent
jurisdiction to issue writs to state officers is’vested in the superior courts by Article 6,
Section 14 of the Arizona Constitution and A.R.S. § 12-123. This Court has not yet ruled
on the issue of whether the Court of Appeals also has jurisdiction to issue such writs.
Arizona Corporation Comm’n v. State ex rel. Woods, 171 Ariz. 186, 288 n.2, 830 P.2d
807, 809 n.2 (1992).

The Petition is dlrected to this Court because the issue presented -- the preclusive
effect of a prior determination of non-navigability upon the Arizona N‘avigabie Stream
Adjudication Commission pursuant to Laws 1992, Ch. 297, § 1.F.2 — is a question of
statewide importance. A matter that bears so directly on the health and welfare of the
citizens of Arizona merits resolution by this Court. See alsg discussion in Section II.,
infra.

The Court should address this issue at this stage of the proceedings because of the
enormous amount of time and expense that will be involved for the State of Arizona and
for the private parties in the pending Commission hearings. The determination of the

navigability of the Salt River from Granite Reef Dam to the Gila River confluence will

involve over 6,000 landowners with title to lands along the river. The Commission has



scheduled the hearings in five-day blocks; the hearings could require several months of
trial. Each of the 6,000 affected landowners will have the opportunity to appear in these
proceedings. As of February 14, 1994, forty-five separate notices of appearance had been
filed by parties and groups of parties. These notices listed twenty-four different witnesses.
The hearings also will involve the introduction of numerous historical and factual exhibits.
For example, the report recently prepared on the issue by the State Land Department’s
consultant listed 466 separate references. See CH2M Hill, "Arizona Stream Navigability
Study for the Salt River: Greinite Reef Dam to the Gila River Confluence," at 107-47
(December 1993). The deadline for filing notices of appearance has not yet passed, so
many more parties, witnesses, and exhibits likely will be involved in the Commission
hearings.

The Commission, the State, and the private pafties will devote large amounts of
resources to these proceedings. If the Commission lacks jurisdiction to make a
determination as to the navigability of this reach of the Salt River, all of this time and
expense will be for naught. The Court should examine this issue now in order to
determine whether the Commission has Jurisdiction to undertake this important task,

STATEMENT OF THE ISSUE

Are:

1) The Final Judgment entered on April 13, 1977 by the United States District

Court for the District of Arizona in Salt River Pima-Maricopa Indian

Community v, Arizona Sand & Rock Company, et al., Action No., CIV 72-

376 PHX;



2) Decree No. 4564 entered by the Third Judicial District, Territory of
Arizona, County of Marioopa on March 1, 1910 in Hurlev v. Abbott; or
3) Decree No. 708 entered by the Second Ju&icial District, Territory of
Arizona, County of Maricopa on March 31, 1892 in Wormser v. Salt River
Yalley Canal Co. |
prior determinations of navigability of the Salt River from the Granite Reef Dam to the
confluence with the Gila River within the meaning of Laws 1992, Ch. 297, § 1.F.2, thus
depriving the Arizona Navigable Stream Adjudication Commission of jurisdiction to
conduct é hearing on the navigability of the Salt River between the Granite Reef Dam and
the confluence with the Gila River as of February 14, 19127
STATEMENT OF FACTS
THE PARTIES
Petitioners CalMat Co., CalMat Co. of Arizona, CalMat Properties Co., CalMat
Land Co., Allied Concrete & Materials Co. (collectively, "Petitioner CalMat") are
landowners in Maricopa County. Petitioners Salt River Project Agricultural Improvement
and Power District and Salt River Valley Water Users’ Association (collectively "Petitioner
Salt River Project”) are also landowners in Maricopa County. Petitioner Salt River Pima-
Maricopa Indian lCommunity is a federally recognized Indian tribe that has use and benefit
rights in land within the boundaries of its reservation,
Curtis A. Jennings, Jay Brashear, Margaret S. Peterson, Harold Ramsbacher and
Troy L. Pewe are the members of and constitute the Arizona Navigable Stream

Adjudication Commission created pursuant to Laws 1992, Ch. 297 (A.R.S. §§ 37-1101,



¢t seq.) Curtis A. Jennings is the Chairman of and Jay Brashear is the Vice Chairman of
the Arizona Navigable Stream Adjudication Commission.

THE 1992 ACT

H.B. 2594, entitled "An Act Repealing Title 37, Chapter 7, Arizona Revised
Statutes, by Adding a New Chapter 7; Making an Appropriation; Relating to Navigable
'Wateroourses," was enacted as Chapter 297 of the session laws of the Second Regular
Session of the 40th Législature of the State of Arizona. This legislation, hereinafter
referred to as "the 1992 Act," became effective when signed by the Governor on July 7,
1992. A copy of the 1992 Act is included in Appendix #1 at 00001-13.Y

The 1992 Act created the Arizona Navigable Stream Adjudication Commission.
This enactment has been codified in part at A.R.S. §§ 37-1101 to 37-1156. The 1992 Act
provides the sole authority for any and all activities undertaken by the Commission; the
Commission has no statutory authority apart from this act to conduct hearings or to make
determinations of navigability.

Section 1 of the 1992 Act has not been codified into the Arizona Revised Statutes.
This section, entitled "Purpoée and Inteﬁt," sets forth the general purposes behind the act.
In addition to the general purpose statement, however, this section also contains an
important lLimitation on the Commission’s authority under the 1992 Act. Section 1.F

provides as follows:

Y For ease of reference, pages in Appendices 1 through 12 are consecutively numbered.
Page references are to Appendix page numbers.
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F. This act does not affect;

1. This state’s title, or claims relating, to the bed of the Colorado
River.

2. Reaches of watercourses where determinations have been made by
judicial actions before the effective date of this act.

3.  Any existing public right to use the watercourses of this state as
otherwise provided by law.

THE OR DE N;

At Jeast three courts have determined that the portion of the Salt River between the
Granite Reef Dam and the confluence with the Gila was not navigable on or before
February 14, 1912, the day Arizona became a state. Salt River Pima-Maricopa Indian
Community v. Arizona Sand & Rock Co,, D.Ariz. (April 13, 1977) (Cause No. CIV 72-
376 PHX) ("The 1977 Final Judgment"); Hurley v, Abbott, No. 4564, Third Judicial

District, Territory of Arizona, County of Maricopa (March 1, 1910) (the "Kent Decree");

Wormser v. Salt River Valley Canal Co., No. 708, Second Judicial District, Territory of
Arizona, County of Maricopa (Mafch 31, 1892) (the "Kibbey Decree"). |
The 1977 Final Judgment

On July 17, 1972, Petitioner Salt River Pima-Maricopa Indian Community filed a
complaint in United States District Court for the District of Arizona, Action No. CIV 72- .
376 PHX. Defendants in that action included the State of Arizona, Allied Concrete &
Materials Co., one of the Petitioners herein, and Arizona Sand & Rock Company, whose
successor in interest is CalMat Co. of Arizona, also one of the Petitioners herein. A copy
of the Complaint was attached to Petitioner Calmat’s Notice of Lack of Jurisdiction and

Request for Termination of Proceedings as Exhibit A (Appendix #3 at 000041-47).



The dispute in CIV 72-376 PHX involved the location of the south boundary of the
Salt River Indian Reservation. The Salt River has or had two channels as it passéd along
the south side of the Salt River Pima-Maricopa Indian Reservation.? Appendix #3 at
000052. The south boundary of the Reservation as established by Executive Order dated
June 14, 1879, was "up and along the middle of [the Salt Ri\;cr}." Appendix #3 at
‘-()00083. The defendants contended that the boundary of the Reservation was the middle
of the north channel as established by a 1962 survey and decided by the United States
Bureau of Land Management, Appendix #3 at 000078-79. The Community claimed the
boundary to be the middle of the south channel. Appendix #3 at 000080-81, The
Secréta.ry of the Interior had determined, on January 17, 1969, that the southern boundary
was in the south channel. Appendix #3 at 000080. Thus, the area in dispute lay in
between the two channels and included a portion of each. The State of Arizona claimed
rights in the land in dispute by virtue of permits and licenses granted on and after 1942
from the Bureau of Land Management and a right-of-way also granted from the Bureau for
Country Club Drive. Appendix #3 at 000055-56. |

Cn April 13, 1977, Final Judgment was entered in Action No. CIV 72-376 PHX.
Appendix #3 at 000142-160. Incorporated by reference and made a part of the Judgment
were Findings of Fact and Conclusions of Law. Appendix #3 at 030142. The judgment

makes the following statement:

¥ The Pretrial Order and the Findings of Fact and Conclusions of Law in the case were
attached as Exhibits B and C to Petitioner CalMat’s Notice of Lack of Jurisdiction and Request
for Termination of Proceedings and are contained in Appendix #3 at 000048-000089,

6



XXIIE

The Court finds all of the facts agreed to by the
parties in the Pre-Trial Order.

From the foregoing Findings of Fact the Court draws
the following Conclusions of Law:

Appendix #3 at 0157.

In the Pre-Trial Order, the parties agreed and the Court ordered in relevant part as

follows:

6. . Fee title to [the disputed] property is
vested in the Umted States.

LR

30. The Salt River is not now and never has been a
navigable river.

Appendix #3 at 000053, 000058. These facts formed the basis of the Findings of Fact and
Conclusions of Law (Appendix #3 at 000074-89) upon which the Judgment (Appendix #3

at 000142-160) was based.

The Kibbey Decree
The 1892 "Kibbey Decree" arose out of a suit instituted by downstream water users
and canal companies against upstream appropriators. See generally Kibbey Decree,
Appendix #9 at 000273-78. The court characterized the plaintiffs’ complaint as follows:
"[The plaintiffs] filed their complaint in this court against the Arizona canal company,
alleging that the Salt River is a natural unnavigable stream rising in the mountains in the
eastern part of the territory and running thence in a westerly direction to its junction with

the Gila River in Maricopa County." Appendix #9 at 000278-79 (emphasis added).



When addressing the issue of what law to apply in the case, Judge Joseph Kibbey
first reviewed the 1864 codification of the laws of the Territory of Arizona, commonly
known as the "Howell Code.” Appendix #9 at 000295. The Howell Code adopted the
system of prior appropriation of water rights and rejected the riparian system that was
common in the eastern United States. Id.

In addition to examining the territorial laws, however, Judge Kibbey also analyzed
the relevant federal law on the subject. Appendix #9 at 000298. In particular, the Judge
relied upon the Desert Land Act of 1877. Act of March 3, 1877, 19 Stat. 377. As the
Judge explained, the Desert Land Act provides, in pertinent part:

[TThe right to the use of water by the person so conducting the same, on or
to any tract of desert land of six hundred and forty acres ’shall depend upon
a bona fide appropriation: and all surplus water over an above such actual
appropriation and use, together with the water of all, lakes, rivers and other
sources of water supply upon the public lands and not navigable, shall
remain and be held free for the appropriation and use of the public for
irrigation, mining and manufacturing purposes, subject to existing rights.’
Id. (emphasis added). After deciding that territorial appropriation law applied because the
Salt River was not navigable, Judge Kibbey went on to apply such law to decide the
dispute.
The Kent Decree

Events subsequent to the issuance of the Kibbey Decree, including the pending
development of the Salt River Federal Reclamation Project, made it necessary that rights
be established as between individual appropriators and not just between the canal

companies. The determination of these rights was set forth in 1910 in the Kent Decree.

Appendix #9 at 000353-435. Judge Kent relied heavily upon the legal rules set forth in



the Kibbey Decree. Appendix #9 at 000358-59. Judge Kent did not specifically examine
the issue of whether the territorial prior appropriation law applied becausé that issue haﬁ
been decided by Judge Kibbey. Judge Kent found that the relevant portion of the Salt
River was "a non-navigable stream,” and, therefore, applied territorial law. Appendix #9
at 000356,
" THE PR! JCEEDINGS BELOW

On December 3, 1993, the Commission issued notices for a hearing to be
commenced oﬁ February 14, 1994, regarding the navigabﬂity of the Salt River. Appendix
#2 at 000014-30. Later, after unprecedented public outcry, the State Land Department
issued a "Disclaimer of Ownership" regarding "property outside the channel of the Salt
River." Appendix #3 at 0000136-141. On December 22, 1993, Petitioner CalMat filed
a Notice of Lack of Jurisdiction and Request for Termination of Proceedings. Appendix
#3 at 000031-194. The State Land Department filed 2 Response to this Notice on January
9, 1994, Appendix #4 at 000195-220. Petitioner CalMat filed a Reply on January 14,
1994. Appendix #5 at 000221-235. On December 30, 1993, Petitioner Salt River Pima-
Maricopa Indian Community filed a Motion and Notice of Lack of Jurisdiction and Request
for Termination of Proceedings. Appendix #6 at 000236-238. Petitioner Salt River Pima-
‘Maricopa Indian Community filed a Reply on January 11, 1994, Appendix #7 at 000239-
250. The Commission also accepted for filing on January 10, 1994, a Response from the
Arizona Center for Law in the Public Interest. Appendix #8 at 000251-257. On January
14, 1994, Petitioner Salt River Project filed a Motion to Dismiss. Appendix #9 at 000258-

435. The State Land Department filed a Response to this Notice on January 21, 1994,



Appendix #10 at 000436-448. Petitioner Salt River Project filed a Réply on February 7,
1994. Appendix #11 at 000449-463,

On January 19, 1994, the Commission heard oral argument on the Petitioners’
Notices and Motions, and on February 16, 1994, denied the Motions and reset the hearing
to commence on April 11, 1994, The transcript of the January 19, 1994 argument is
.attached hereto as Appendix #12 at 000464«565. No transcript yet exists as fo the
February 16, 1994 Commission meeting.

ARGUMENT
L INTRODUCTION

The 1992 Act creating the Commission and defining its jurisdiction is the most
recent attempt to address an issue of statewide importance: the ownership of the beds of
rivers other than the Colorado River.¥ The importance of this issue is manifest from the
intense public attention that followed the Commission’s issuance of its notice of this
proceeding. The Arizona Republic and Phoenix Gazette alone have devoted 22 articles to

this issue since November 26, 1993. Other media, including the Tribune newspapers,

radio and television, have also devoted extensive coverage to this issue.

The importance, and hence, the intense public interest in this issue is caused by the
cloud that has been created on the title to land of thousands of Arizonans. These
landowners face the possibility that they may lose their lawful titles due to a claim of

ownership by the State under the "Equal Footing" Doctrine. Pursuant to this doctrine,

¥ The Colorado River has been determined judicially to be navigable, and is not the subject
of the 1992 Act or this Petition.

10



each state succeeded to the title to the beds of all navigable waters within its boundaries

at statchood. Shively v, Bowlby, 152 U.S. 1, 49-50 (1894).# Thus, the effect of a

finding of navigability is, poten,tiaﬁly, to void the titles of existing landowners.

The test first articulated by the United States Supreme Court in Daniel Ball,
77 U.S. (10 Wall.) 557 (1870}, continues to be the standard by which navigability claims
are measured. That test provides:

Those rivers must be regarded as public navigable rivers in law which are

navigable in fact. And they are navigable in fact when they are used, or are

susceptible of being used, in their ordinary condition, as highways for commerce,
over which trade and travel are or may be conducted in the customary modes of
trade and travel on water.

77 U.S. at 563 (emphasis added).

The Arizona Navigable Stream Adjudication Commission was created by statute to
conduct hearings and make findings on navigability. A clear limitation on its jurisdictidn,
however, is the provision in Section 1.F.2 that "prior determinations” are not affected by
the enactment of the 1992 Act. The Commission, having been notified of these prior

determinations, has refused to recognize them, and is proceeding beyond its jurisdiction

to the detriment of thousands of landowners.

¥ The Equal Footing Doctrine arises by implication from the United States Constitution,

and provides that new states must be admitted on an equal footing with the original thirteen

states.

New states therefore have the same governing powers, including the power of

govemance over federal lands, as the original states. New states also acquire, as of the instant

of statehood, the title to the beds of navigable rivers and lakes because the original thirteen states
held such titles. Martin v. Lessee of Waddell, 41 U.S. (16 Pet.) 367 (1842).

11



The Conimission‘s threat to conduct hearings on the navigability of the Salt River
in excess of its jurisdiction as defined by the statute creating it states a justiciable
controversy that merits special action treatment by this Court. Moreover, the Commis-
sion’s determination as to its subject matter jurisdiction was arbitrary and capricious and
an abuse of discretion, also warranting special action treatment.s’ |

A. ial Actiop n W nt

This Court shoﬁld Mt jurisdiction of this Petition. First, the Petition presents

a substantive issue of statewide significance. Arizona Corporation Comm’n v, State ex rel.

Woods, 171 Ariz. 286, 287-88, 830 P.2d 807, 808-09 (1992). Second, the matter is one
of first impression, for there are no reported decisions defining "determinations" for
purposes of the 1992 Act. Rios v. Symington, 172 Ariz. 3, 5, 833 P.2d 20, 22 (1992).
Third, the definition of "prior determination” under the 1992 Act tumns on the application
of legal principles and not the determination of disputed facts. State Compensation Fund
v. Symington, 174 Ariz. 188, 191-92, 848 P.2d 273, 276-77 (1993); Arizona Corporation
Comm’n, supra. ‘Fourth, the significance of this issue, combined with the uncertainty over
whether the Court of Appeals has original jurisdiction to issue a writ to a state officer by
special action, warrants resolution of this Petition by the Supreme Court. Arizona

Corporation Comm’n, supra, 171 Ariz. at 288 n.2, 830 P.2d at 809 n.2.

¥ A special action is available to review an erroneous finding of subject matter jurisdiction.
Ringling Bros. & Barnum & Bailey Combined Shows, Inc. v. Superior Court, 140 Ariz. 38, 680
P.2d 174 (Ct. App. 1983).
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B. The Petition Presents a_Justiciable Controversy

Because Arizona has no counterpart to the "case or controversy" requirement of the

federal constitution, standing is not a constitutional mandate but simply a question of

prudential or judicial restraint. i rh Ass’n v, Epis
Community Services, 148 Ariz. 1, 6, 712 P.2d 914, 919 (1985). "We impose that

restraint to insure that our cdurts do not issue mere advisory opinions, that the case is not
moot and that the issues will be fully developed by true adversaries.” Id. Thus, the “issue
in Arizona is whether, given all the circumstances in the case, a party possesses an interest
in the outcome of the litigation.” Citi rizon Miller 'chr r Financial
Inc., 168 Ariz. 178, 181-82, 812 P.2d 996, 999-1000 (Cf. App. 1990). Petitioners here
possess the requisite "interest in the outcome of the litigation.” F¥ach Petitioner either
owns (or, in the case of the Community, has use and benefit rights in) land in or near the
bed of the Salt River. If the Commission makes a finding of navigability that causes the
State Land Department to pursue title claims, the Petitioners will be directly and
substantiauy affected. |

The issue raised in this Petition is not moot and does not involve an advisory
opinion, for this question presents a genuine controversy. The 1992 Act is presently in
effect, and the Commission is acting in excess of its jurisdiction by intending to reschedule
hearings previously scheduled for April 11 through 15, 1994, on the issue of the
navigability of the Salt River. The Commission’s Notice cancelling the April hearings and

indicating an intent to reschedule the hearings is Appendix 13 at 000566. Finally, the
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Court can be assured that the issues presented here will be fully developed by Petitioners
and the Respondent Commission.
. THE COMMISSION HAS NO JURISDICTION TO MAKE ANY DETERMI-
NATION AS TO THE NAVIGABILITY OF THE SALT RIVER BETWEEN
REEFD WITH TLA RIVER
The gravamen of this Petition is simple. The Legislature has imposed a specific
limitation on the jurisdiction of the Arizona Navigable Stream Adjudication Commission
and the Commission has blatantly ignored that limitation. The 1992 Act provides that:
"This act does not affect: . . . Reaches of watercourses where determinations have
been made by judicial actions before the effective date of this act.” Laws 1992, Ch.
297, § 1.F.2 (emphasis added). Through this proviso, the Legislature has deprived the
Commission of jurisdiction to make navigability determinations where there has been a
prior determination. The 1977 Final Judgment, the Kent Decree and the Kibbey Decree
are all such prior determinations. The Commission is thus divested bf jurisdiction to make
any determination concerning the Salt River between Granite Reef Dam and the confluence
with the Gila River.¥
A, Three Courts Have Made Prior Determinations
Of The Salt River’s Non-Navigability Between
Granite Reef Dam And The Confiuence With The Gila
"Determination” is not further defined in Laws 1992, Ch. 297. There is no

standard definition of "determination” in other Arizona statutes or case law. Many other

¢ Tt is axiomatic that the statutes by which the Legislature defines the powers of a
governmental body are strictly construed. Southern Pacific Co. v. Arizona Corporation
Comm’n, 98 Ariz. 339, 345, 404 P.2d 692, 696 (1965). Moreover, the Commission has “no
implied powers." Thus, the powers the Commission may exercise do not exceed those to be
derived from a strict construction of its implementing statutes. Rural/Metro Corp. v. Arizona
Corporation Comm’n, 129 Ariz. 116, 117, 629 P.2d 83, 84 (1981) (emphasis omitted).
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courts, however, have used definitions of "determined” in the contéxt of statutes or proce-
dures being examined in cases before them. These definitions may be instructive as to
what the Arizona Legislature meant in the streambed legislation,

In Piccone v. United States, 407 F.2d 866 at 873 (Ct. CL 1969), the Court of
Claims said: “In ordinary usage, ’determination’ refers to a final decision.” The
‘Wisconsin Supreme Court reached a similar conclusion in stating that the term "determina-

tidﬁ" meant "final judgment” in an appeals statute. Thomas/Van Dyken Joint Venture v.

Van Dyken, 279 N.W.2d 459, 463 (Wis. 1979). A New York court indicated that
"determination” implies an ending or finality and is used frequently as an equivalent with
judgment or decree. People v. Rubinstein, 20 Mise.2d 410, 193 N.Y.S.2d 117, 118
(1959).

In response to the CalMat Petitioners’ Motions below, the State argued before the
Commission that since the parties stipulated to the finding of non-navigability, the issue
of navigability was not "determined" by the 1977 Final Judgment. This argument flies in
the face of the principles of interpretation of judgments. Arizona courts have stated that
that which is necessarily implied by a judgment is included therein, In Re Estate of
Thompson, 1 Ariz. App. 18, 398 P.2d 926 (1965). Here, the determination of non-
navigability was necessary to the entry of each of the 1977 Final Judgment, the Kent

Decreg and the Kibbey Decree.

1. The Determination Of Non-Navigability Was
ec To Ent f The 1977 Final Judement

The 1977 Final Judgment, of course, is explicit with its finding of non-navigability,

But even had it not been, the finding of non-navigability was necessary in order for
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judgment to be awarded to the Salt River Pima-Maricopa Indian Community. From the
beginning of the action leading to the 1977 Final Judgment, it was recognized by all the
parties that title to the land from which the Indian Community sought to eject the
defendants and sought damages for trespass was a critical issue. For example, in
paragraph III of the Second Claim for Relief, the Indian Community alleged "Title to this
land [at issue] is held by the United States as trustee for plaintiff." Appendix #3 at
000046.
Moreover, in its motion to dismiss the complaint, the State of Arizona recognized
that the Indian Community was required to demonstrate a superior interest in the land at
issue in order to succeed in its ejectment and trespass action and that therefore title to the
land was a critical issue in the case, See Appendix #3 at 000108-111. The State made this 7
understanding explicit:
The Respondent [the State of Arizona] therefore contends
that it would be virtually inconceivable that this action,
allegedly brought in trespass but which could more accu-
rately be characterized as a quiet title action in which
Plaintiffs are seeking to obtain a determination as to the
exact location of the boundary of their Executive Order
Indian Reservation, could possibly proceed to judgment
without first joining those departments and agencies of the
United States Government which presently claim ownership
of those disputed riparian lands . . .

"Reply to Plaintiffs’ Memorandum in Opposition to United States Attorney’s Motion to

Dismiss" (Appendix #3 at 000133-34) (emphasis added).

The riparian lands at issue as to which title was determined in the 1977 Final
Judgment were lands in the bed of the Salt River in the reach between the Granite Reef

Dam and the confluence of the Gila River. Because the Commission intends to conduct
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proceedings as to these same lands, it is clear that the Cbmmission is exceeding its
jurisdiction as specifically circumscribed by the Legislature.

2. The Determination Of Non-Navigability Was
Necessary To Entry Of The Kibbey Decree

Based upon the law as it existed in 1892, a finding of non-navigability was certainly
necessary for Judge Kibbey’s decision in the case. In fact, given the historical setting in
which Judge Kibbey entered his decree, his determination might have been quite different
had he found the Lower Salt River to be navigable.

Prior to 1866, water in the western states and territories "generally was fixed and

regulated by local rules and customs.” California Oregon Power Co. v. Beaver Portland

Cement Co., 295 U.S. 142, 154 (1935). Most states and territories in the arid West

(including Arizona) adopted the prior appropriation system, which was much different from
the riparian system in place in the Eastern states. See, e.g., Howell Code, supra. The
- Federal Government silently acquiesced in this practice until 1866, when it formally
confirmed rights recognized by local customs and laws, Aét of July 26, 1866',' ch. 262,
14 Stat. 251,

In 1877, Congress passed additional legislation to promote development in the
West. Desert Land Act, supra. This act provided for a bifurcation of the methods of
acquiring land and water rights. Land rights were to be purchased or otherwise acquired

from the Fedéral Government; water rights were to be regulated under state and territorial

appropriation systems. California v, United States, 438 U.S. 645, 658 (1978); State v

Dority, 225 P.2d 1007, 1003 (N.M. 1950), appeal dismissed, 341 U.S. 924 (1951).
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Therefore, the Desert Land Act granted the states the power to regulate the appropriation
and use of water from most rivers and streams.
Under the Desert Land Act, the state’s right to regulate water matters was subject
only to two limitations:
First, in the absence of any specific authority from Congress, that a state
could not by its legislation destroy the right of the United States as the
owneér of lands bordering on a stream to the continued flow, so far, at least,
as might be necessary for the beneficial use of the government property; and
second, that its power was limited by that of the general government to

secure the uninterrupted navigability of all navigable streams within the
limits of the United States.

California Oregon Power Co,, 295 U.S. at 159 (emphasis added); see also, e.g., California
v, United States, supra, 438 U.S. at 663. Therefore, in passing the Desert Land Act, the
United States relinquished complete control of only non-navigable waters; all navigable
streams remained subject to Congress’ plenary power over commerce. U.S. Const. art.
1, § 8.

When the Kibbey Decree was decided in 1892, the United States retained control

over all navigable streams. See generally Federal Power Comm’n v. Oregon, 349 U.S.

435, 454 n.2 (1955) ("If this were a navigable stream, the authority of the United States
in the water power would be complete without reference to state law."); United States v,
Fallbrook Pub, Util, Dist., 165 F. Supp. 806, 837 (S.D. Cal. 1958). Although it is now
somewhat uncertain exactly what law Judge Kibbey would have applied had he found this
pbrtion of the Salt.River to be navigable, it is possible that a quite different body of law
would have developed had he determined that the Sait River was subject to the navigation

servitude of the United States. Instead, Judge Kibbey found that, because the Salt River
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was not navigable, the territorial law of prior appropriation applied, Thus, his finding of
non-navigability was necessary to his decision in the case.

3. The Determmatmn Of Non-Navxgabxhty Was

The legal determination of non-navigability was similarly important to the
determination of rights in the Kent Decree. If Judge Kent would have found the Lower
Salt River to be navigable, he might well have applied something other than territorial
prior appropriation law,

B. The Commission Has Acknowledged That

It Has No Jurisdiction To Act Where
A Prior Determination Has Been Made

In Connection With A Stipulated Judgment

The Commission itself has acknowledged the effect of a determination of non-
navigability within a stipulated judgment. In June of 1993, Petitioner CalMat filed with
the Commission a petition for determination of non-navigability of the Agua Fria River.

Appendix #5 at 000228-230 and 000233-000235. The Petition sought (1) a ruling that
| there had been a prior determination of non-navigability regarding the Agua Fria River and
(2) confirmation that the Commission therefore had no jurisdiction over the Agua Fria
River. Significantly, the prior determination as to the Agua Fria was made in connection
with a stipulated amended order and judgment entered by the Maricopa County Superior
Court. Appendix .#5 at 000233-000235. In that amended order and judgment, the State
disclaimed any interest under the Equal Footing Doctrine in lands constituting the beds of
the Agua Fria River and certain tributaries thereof because "these reaches of rivers and

tributaries were not navigable at the time of statehood.” Id. at 000233.
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In response to that Petition, the Commission made this finding in its August 3, 1993

meeting:
The following motion was made:
Section 1F of the Act creating this Commission provides:
This Act does not affect reaches of watercourses where
determinations have been made by judicial actions before the
effective date of this Act.
The Commission finds that the judgment contained in No.
93-2, No. C-569870 in the Superior Court of Maricopa
County, dated November 20, 1986 is a judicial determination
before the effective date of this Act.
Therefore, the Commission determines that it has no jurisdic-
tion over the navigability of the reach of the watercourses as
contained in the judgment in No. 93-2,
Motion passed.

Minutes of the August 3, 1993 Commission meeting. Appendix #5 at 000232.

- The Commission thus agreed that, because there had been a prior determination of
non-navigability in connection with the Agua Fria River, the Commission had no
jurisdiction to act. Moreover, the Commission recognized that a judgment based upon a
stipulation constitutes a prior determination within the meaning of the 1992 Act.

The stipulation entered as part of the 1977 Final Judgment with respect to the Salt
River should have no less weight than the stipulation entered in the Agua Fria case. Each
stipulation formed the basis of a judgment which determined that the respective river was

not navigable at statehood. The Commission recognized the judgment in the Agua Fria

case as a prior determination depriving it of jurisdiction. Any supposed distinction
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between the stipulated Agua Fria judgment and the stipulated 1977 Final Judement

involving the Salt River is arbitrary and capricious.
V.  CONCLUSION

Petitioners and the 6,000 other landowners who have received notice of the State’s
potential claim have had title to their property clouded and have suffered and are suffering |
untold, incalculable and irreparable damage during the pendency of the Commission’s
proceeding. If the Court does not accept jurisdiction and the Commission is permitted to
go ahead with hearings in this matter, Petitioners and others will be forced to spend
considerable time and funds preparing for a hearing that the Commission has no jurisdic-
tion to conduct.

This Court should therefore accept jurisdiction of this Petition for Special Action
and rule that the Commission has no jurisdiction to conduct any hearings or make any
determinations with respect to the navigability of the Salt River. Petitioners further request
that they be awarded their costs and attorneys’ fees in accordance with A.R.S. § 12-348

and Rule 4(f) of the Rules of Procedure for Special Actions.
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Petitioners CalMat Co., CalMat Co. of Arizona, CalMat Properties Co., CalMat Land
Co., Allied Concrete & Materials Co. (collectively, "Petitioner CalMat"), Salt River Project
Agricultural Improvement and Power District and Salt River Valley Water Users’ Association
(collectively "Petitioner Sait River Project"), and Salt River Pima-Maricopa Indian Community
hereby reply to the Response filed by the Attorney General, on behalf of Intervenor-Respondent
Milo J. Hassell in his capacity as State Land Commissioner ("Intervenor-Respondent”). The
Respondents in this Special Action have not filed any Response in opposition to the Petition for
Special Action. The only Response was filed by the Intervenor-Respondent.

The Response filed by Intervenor-Respondent attempts to read into a statute a restriction
that was not imposed by the Legislature, namely that only a judgment that is entitled to res
judicata or collateral estoppel against the State Tand Department is a "prior determination”
within the meaning Section 1.F.2 of Chapter 297, Laws of 1992. This tortured construction is
. internally inconsistent with the arguments of Intervenor-Respondent in this Special Action, and
runs counter to the plain language of Section 1.F.2 and the intent of the 1992 Act.

I.  THE DEFINITION OF A "PRIOR JUDICIAL DETERMINATION"
WITHIN THE MEANING § 1.F.2 IS WHOLLY DISTINCT FROM,

AND DOES NOT REQUIRE, A FINDING OF "RES JUDICATA"
The subject of this Special Action is the meaning of the phrase "judicial determination®

in Section 1.F.2 of Chapter 297 of the 1992 Act. The issue before this Court, then, is strictly
one of statutory interpretation, not the law of res judicata or collateral estoppel. The Arizona
Legislature, in defining the jurisdiction of the Arizona Navigable Stream Adjudication
Commission (the "Commission"), precluded that jurisdiction where there had been a "prior

determination” of non-navigability. Intervenor-Respondent, by focusing on the law of res



judicata, seeks to divert the Commission and the Court to a different standard -- one that runs
contrary to the express intent of the Legislature.

Intervenor-Respondent argues for the imputation of a requirement not found in Section
1.F.2: that the prior judicial determination must be "res judicata" on the parties to the
proceeding before the Commission. This requirement is not found in Section 1.F.2 and, indeed,
would be absurd in light of the purpose of the statute. The 1992 Act was adopted to permit the
Commission to conduct investigations regarding navigability for streams where no prior judicial
determination had been made. Section 1.F.2, by its terms, does not require that the judicial
determination be "res judicata" or "collateral estoppel” in favor of the party raising it. Indeed,
the Legislature would .not have needed to enact Section 1.F.2 to codify the law of res judicata
or collateral estoppel, for those doctrines are binding on parties in accordance with the
provisions of the common law. Res judicata and collateral estoppel would apply as a matter of
law, even in the absence of Section 1.F.2.

This Court, in interpreting the meaning of a statute, must strive to discern the intent of
the Legislature and give effect to statutory terms in accordance with their commonly accepted
meanings. A.R.S. § 1-213; State v, Reynolds, 170 Ariz. 233, 823 P.2d 681 (1992). Each
word, phrase, clause and sentence must be given meaning so that no part will be rendered void,
inert, redundant or trivial. Adams v. Bolin, 74 Ariz. 269, 247 P.2d 617 (1952); Terry v.
Lincscott Hotel Corp., 126 Ariz. 548, 552, 617 P.2d 56, 60 (Ct. App. 1980). It is presumed
that the Legislature did not intend to do a futile act by including a provision that is not operative
or that is inert and trivial. Campbell v. Superior Court, 105 Ariz. 252, 255, 462 P.2d 801, 804
(1969).



Had the Legislature intended merely to codify the law of res judicata and collateral
estoppel, it could have done so explicitly. For example, the Legislature could have employed
the traditional test of res judicaté, requiring identity of parties and issues. Alternatively, the
Legislature could have defined the res j_udicata effect of a particular court order, as it has done
elsewhere. For example, A.R.S. § 48-3731 provides for an action to test the validity of a
contract between a multi-county water conservation district and the United States Government.
A.R.S. § 48-3734, in turn, defines the "res judicata® effect of issues that were raised or could
have been raised in such a proceeding. Section 1.F.2, in contrast, precludes Commission
jurisdiction where there has been a "prior determination” of non-navigability, not merely where
a judgment is res judiéata as to all parties before the Commission,

If, as Intervenor-Respondent urges, Section 1.F.2 were limited to merely codifying the
existing law of res judicata and collateral estoppel, the section would be futile and redundant.
Clearly, the Legislature intended to do more than merely codify existing law. In fact, Section
1.F.2 denies the Commission jurisdiction to conduct a hearing where there has been a prior
judicial determination, whether or not that determination would be res judicata as to all the
parties in the hearing.

The issue of res judicata or collateral estoppel is a decision for a court, not the
Commission. If a prior determination exists with respect to a particular reach of a watercourse,
the Commission lacks jurisdiction. Such a finding of a "prior determination” does not decide
the substantive issue. It merely dictates the forum. If the prior determination is entitled to res
judicata effect, a court may so rule. The issue, however, is removed from Commission

jurisdiction.
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The Commission itself, and the Attorney General, have acknowledged the absurdity of
Intervenor-Respondent’s position. In granting CalMat’s Petition for Determination of Non-
Navigability, the Commission terminated all proceedings regarding the Agua Fria River because
of the prior determination. Appendix 5 at 000228-235. This determination of lack of
jurisdiction was binding in favor of aﬂ_namqs to the current proceedings, not merely these who
had been parties to the prior determination and who could have claimed res judicata
protection.¥

Under Intervenor-Respondent’s theory, Section 1.F.2 means merely that the Commission
must refrain from acting only where a judgment is res judicata or where the State is collaterally
estopped. Thus, a coﬁrt could enter final judgment in a case involving the State (indeed, the
Land Commissioner) and explicitly rule on the issue of navigability. In the face of that Final
Judgment, persons who were not parties to the prior litigation (such as the thousands of
landowners who received notice of the proceeding on the Salt River) would be unable to argue
that the Commission lacked jurisdiction because they would not able to invoke the doctrine of
res judicata, Such a nonsensical theory would render Section 1.F.2 meaningless, since the
Commission would never be denied jurisdiction - there would always be some party not bound
by res judicata, and the Commission could always conduct a hearing, notwithstanding Section

1.E.2.

¥ In general, a person who is not a party to an action is not bound by the result. See
Restatement (Second) of Judgments § 34(3) (1982). Whether by way of res judicata or collateral
estoppel, the preclusive effect of a judgment is limited to parties and persons in privity with
parties. Fremont Indemnity C Industrial Commission, 144 Ariz. 339, 342, 697 P.2d 1089,
1092 (1985) (“a stranger to a litigation may not be bound by a determination made therein for

purposes of subsequent litigation"); Farmers Insurance Co, of Arizona v. Vagnozzi, 138 Ariz.
443, 675 P.2d 703 (1983).
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Intervenor-Respondent now wishes to say to the thousands of landowners who crowded
the public hearings on this matter that they may not avail themselves of prior determinations of
non-navigability because they were not parties to the Agua Fria Final Judgment or the Salt River
1977 Final Judgment. This argument is contrary to the Legislature’s intent as expressed in
Section 1.F.2.

The Commission and Intervenor-Respondent themselves recognize that the question of
lack of jurisdiction (based on a prior determination of non-navigability) is a different issue than
res judicata (as their handling of the Agua Fria issue demonstrates). The clear legislative intent
underlying Section 1.F,2 was to define the Commission’s jurisdiction, not merely fo say that the
Commission is bound ‘to respect the law of res judicata.

‘HI. EVEN UNDER INTERVENOR’S THEORY, THE 1977 FINAL
JUDGMENT IS JUDICATA AGAINST THE STATE

Even under Intervenor-Respondent’s tortured interpretation, the 1977 Final Judgment
qualifies as a "prior determination” because it is res judicata as against the State of Arizona.
Under the doctrine of res judicata, a judgment on the merits in a prior suit involving the same
parties or those in privity with them bars a second suit based on the same cause of action.
Under the doctrine of collateral estoppel, such a judgment precludes relitigation of issues actually
litigated and determined in the prior suit, regardiess of whether it was based on the same cause
of action as the second suit. Chaney Building Co, v, City of Tucson, 148 Ariz. 571, 716 P.2d
28 (1985), citing Lawlor v, National Screen Service Corp., 349 U.S. 322 (1955). "For purposes
of res judicata, there is ’privity’ between representatives of the same government.” Matthews
v. United States, 805 F. Supp. 712, 714 (E.D. Wis, 1992). The Supreme Court of the United

States has held that litigation conducted before one agency or official is generally binding on



another agency or official of the same government because officers of the same government are
in privity with each other. Sunshine Anthracite Coal Co. v, Adkins, 310 U.S. 381, 402-03
(1940).¥ Similarly, in Safir v. Gibson, 432 F.2d 137 (2d Cir.), cert, denied, 400 U.S. 850
(1970), the Second Circuit relied on this principle in holding that the Federal Maritime
Commission’s determination that the rates of a conference of common carriers were unfair and
discriminatory precluded the independent Maritime Administration from relitigating the issue,

The Court explained:

It is the FMC, not the Maritime Administration, that has the expemse to pass on whether
rates are unfaxr or unduly dlscnmmatory, and it would be quite un gggm y fgr I'ﬂ
i ncl h

im Admlm
liti he decision of h] d confided to it.

432 F.2d at 143 (emphasis supplied) (citations omitted).

Even where an earlier judgment establishing title is alleged to be erroneous, it is binding
on the State of Arizona, including the State Land Commissioner. State ex rel, Lassen v. Self-
Realization Fellowship Church, 21 Ariz. App. 233, 517 P.2d 1280, review denied, 111 Ariz.
84, 523 P.2d 781 (1974). In that case, the Court of Appeals rejected the State Land
Commissioner’s claim that a final judgment quieting title in favor of a grantee under a tax sale
deed was subject to collateral attack some 20 years later. The State argued that because the
procedures for disposition of "trust lands" were not complied with in earlier case, the court had
lacked jurisdiction to enter the 1945 Final Judgment. The Court explicitly rejected this
argument:

It is thus clear that both in 1945 and in 1964 when the jurisdiction of the Maricopa
County Superior Court was invoked, it had jurisdiction (both over the subject matter and

Z "There is privity between officers of the same govemment so that a suit between a party
and a representative of the United States is res judicata in rehtxganon of the same issue between
that party and another officer of the government.” Id.

6-



to enter the judgment entered) to determine whether the sale of this property to appellee’s

predecessor in inferest complied with the applicable provns:ons of the Enablmg Act. That

in 1945 the superior court may ‘have determined the issue incorrectly is of no moment

as far as the effects of Res judicata are concerned. Secrist v, State, 2 Ariz. App. 240,

407 P.2d 781 (1965). Nor is the fact, if it be a fact, that the effects of the Enabling Act

were not argued to the Court in 1945 a hindrance to invoking the doctrine of Res

judicata.
21 Ariz. App. at 235, 517 P.2d at 1282.

The 1977 Final Judgment is binding on the State of Arizora. There can be no argument
that the United States District Court lacked jurisdiction (subject matter or personal jurisdiction)
to enter the 1977 Final Judgment. The Intervenor-Respondent, through the Office of the
Attorney General, makes the extraordinary claim that the Department of Transportation,
represented by the same Office of the Attorney General, lacked the power to assert a claim of
title based on navigability. This argument is contrary to law.

A.  The Department of Transportation Had Full
Authority to Litigate The Issue of Navigability

Leading to the 1977 Final Judgment

It is well established that the Department of Transportation® has authority to acquire and

dispose of lands, including "trust lands" and to conduct litigation to determine the rights in such
lands. Grossetta v, Choate, 51 Ariz. 248, 75 P.2d 1031 (1938); State ex rel. Conwa State
Land Department, 62 Ariz. 248, 156 P.2d 901 (1945).

In the litigation leading to the 1977 Final Judgment, the State, acting through the
Department of Transportation, was sued by the Salt River Pima-Maricopa Indian Community
for trespass and damages. The State, acting through the Department, sued the United States to

validate its claim to certain land in the streambed of the Salt River by virtue of permits and

¥ The Department of Transportation’s predecessor, the State Highway Department, is
sometimes referred to in the cited case law.

-7-



licenses issued to it by the United States. The streambed property that was the subject matter
of the litigation was used by the State, acting through the Department of Transportation, as a
source of sand and gravel for the construction of highways and roads. Customarily, such a
source of sand and gravel, commonly called borrow pits, were made available to contractors
building highways and roads under coﬁtract with the State acting through the Department of
Transportation, The construction of roads and highways and the awarding of contracts for such
construction is central to the powers of the Transportation Board. A.R.S. § 28-106 (enacted by
Chapter 146, Laws of 1973). The Director of the Department of Transportation had among its
specific duties the obligation to:

Exercise such other powers and duties as are necessary to fully carry out the
policies, activities and duties of the Department.

A.R.S. § 28-108 (also enacted by Chapter 146, Laws of 1973).
The same act provided for the obligations of the Attorney General in regard to the
Department of Transportation:
The Attorney General shall be the iegal advisor of the Department and shall give
legal services as the Department requires. He shall prosecute and defend in the
ngm_gLfmg_m;g all actions necessary to carry out the provisions of this title,
A.R.S. § 28-109 (Chapter 146, Laws of 1973) (emphasis added).
Thus, the Department of Transportation had full authority to protect the interests of the
Department as the Director understood them, and the Attorney General had the obligation under
law to provide legal services as directed by the Department. Those legal services are provided

“in the name of the State." The Attorney General represented the Department of Transportation

in the litigation leading to the 1977 Final Judgment, and in the course of that litigation raised



the issue of navigability in the Answer of the State of Arizona and stipulated that the Salt River
was non-navigable and that fee title to the streambed was vested in the United States.

Intervenor-Respondent seeks to cast doubt on the validity of 1977 Final Judgment by
suggesting that the Court "did nothing more than adopt as its oun [sic] the findings all of the
facts agreed to by the parties in the Pre&ial Order.” Intervenor-Respondent’s Brief at 7. This
attempt to de_nigrate the role of the United States District Court ignores the fact that there was
a trial in the matter, and that the issues (including navigability) were fully litigated,

B.  The 1977 Final Judgment Determined

Navigability For Title Purposes

The predecessor to A.R.S. § 37-1101 was enacted in 1987. Before that time, what was
understood to be "trust lands"¥ were enumerated in § 24 of the Enabling Act and in Article 10,
Sec. 1 of the Constitution. At the time of the 1977 Final Judgment, there was no Arizona
statute providing for the adjudication of the question of navigability of streams. The issue arose
as the result of the claim by the Salt River Pima-Maricopa Indian Community that its boundary
extended to the southern channel of the Salt River. That claim directly attacked the State of
Arizona’s claim of right to sand and gravel resources by virtue of federally-issued permits and
licenses, If the Community’s claim prevailed, the permits and licenses issued to the State would
be void. If the Community’s claim did not prevail and the bed of the Salt River remained in the
ownership of the United States, then the State’s permits and licenses would be valid.

Intervenor-Respondent’s argument that the 1977 Final Judgment was merely "a
determination by the Secretary of Interior that the boundary of the reservation is in a certain

place" ignores the Final Judgment itself. The issue of navigability for title purposes was

¥ In responding to the argument of Intervenor-Respondent, the Petitioners do not concede
that any "public trust" lands are implicated by the issue of the navigability of the Salt River.
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litigated, was essential to the judgment, and was stipulated by the State of Arizona, through its
counsel the Office of the Attorney General.

The issue of navigability was raised, fully litigated, and a Final Judgment was entered
on the stipulation of all the parties that the Salt River was not navigable and that the United
States owned the fee interest in the streambed. Thus, a United States District Court invested
with subject matter jurisdiction over the issue determined that the Salt River was non-navigable
and that the boundary of the Salt River Pima-Maricopa Indian Community extended south to the
middle of the south channel of that River. This prior determination divests the Commission of
jurisdiction pursuant to Section 1.F.2.

C.  The "Res Judicata" Effect of the 1977
Final Judgment Was Not Addressed in
"uiMat of Ari . . )

Intervenor-Respondent flatly misstates the holding of CalMat of Arizona v. State ex rel.

Miller, 172 Ariz. 300, 836 P.2d 1010 (Ct. App. 1992), affirmed in part, vacated in part, 176
Ariz. 190, 859 P.2d 1323 (1993). Intervenor-Respondent’s Brief at 18, n.10 states that;

One of the Petitioners, CalMat of Arizona, has already argued the 1977 Judgment as
precluding the State from litigating the na\ngabﬂlty of the Salt River. The court ruled

“against CalMat in Ariz ‘ iller, 172 Ariz. 300, 311, 836
P.2d 1010, 1021 (App. 1692), gﬁmm&mww 148 Ariz. Adv.

Rep. 3, 859 P.2d 1323 (1993) after a full briefing of the issue. See Petitioners’
Appendix 4 pp. 208-220.

This statement is false. The cited decision does not contain a reference to the 1977 Final
Judgment. The issue of the res judicata effect of the 1977 Final Judgment was not before the
Court of Appeals or the Supreme Court, and is not discussed in the Brief cited as authority by
the Response of Intervenor-Respondent. Moreover, Intervenor-Respondent’s characterization

of the decision as "affirmed in pertinent part” is incorrect. The "equitable estoppel” issue
_ eq ppe.



addressed by the Court of Appeals at 172 Ariz. at 311, 836 P.2d at 1021, was not addressed by
the Supreme Court.
II. THE KENT DECREE AND THE KIBBEY DECREE ARE

EACH "PRIOR DETERMINATIONS" OF NON-NAVIGA-

BILITY WITHIN THE MEANING OF THE 1992 ACT.

Intervenor-Respondent argues without support that the Kent Decree and Kibbey Decree
are not "prior determinations” of non-navigability because the standard of navigability for
purposes of determination of water rights is allegedly different than the test of navigability for
title purposes. The case law cited (at page 14 of Intervenor-Respondent’s Brief) does not
support the proposition proffered by Intervenor-Respondent. Indeed, Intervenor-Respondent
oﬁce again resorts to ﬁlisstating the holding of the case cited.

Qregon v, Riverfront Protection Ass’n, 672 F.2d 792 (9th Cir. 1982), does not hold that
navigability for purposes of determination of water rights is governed by a different test than
navigability for title purposes. Rather it states, in dictum, the well-established principle that
navigability for title purposes is narrower than the criteria used in analyzing navigability for
purposes of the Commerce Clause jurisdiction of the federal government. 672 F.2d at 794
n.1.¥ Petitioners can cite no case law that would support the Intervenor-Respondent’s
proposition that navigability for title is different than navigability for purposes of determination
of water rights.

Intervenor-Respondent also seeks to distinguish the effect of the judicial determinations

in the Kent Decree and the Kibbey Decree by arguing that the United States did not appear "as

¥ Even if the test of navigability used the Kibbey Decree and the Kent Decree were the
easier, broader Commerce Clause test rather than the narrower, more stringent "navigability-for-
title" test, a finding of non-navigability for Commerce Clause purposes would necessarily include
the fact that the Salt River is not navigable for title purposes.

-11-



predecessor trustee for the Public Trust." Intervenor-Respondent’s Brief at 9. This argument
is incorrect, a least ast to the Kent Decree. "The United States of America” appeared as a party
litigant in the Kent Decree proceedings. The appearance of the United States as a party was not
so limited as Intervenor-Respondent urges.

IV. AN AWARD OF ATTORNEYS’ FEES PURSUANT TO
AR 2- PPROPRIATE AS

Intervenor-Respondent makes the astonishing assertion that a proceeding that will require
substantial resources within which to participate and which may prompt litigation to deprive
landowners of their titled property is not truly an action "by the state against the party” within
the meaning of A.R.S. § 12-348. Intervenor-Respondent suggests that landowners such as the
Petitioners should be pleased to have an opportunity to expend funds for attorneys’ fees and
expert witness consultant fees in a proceeding as to which the Commission has no jurisdiction.
Petitioners submit that this arbitrary and capricious assumption of jurisdiction in the face of a
statutory limitation on such jurisdiction is precisely the situation to which A.R.S. § 12-348 is
addressed. The Court should therefore award attorneys’ fees and costs pursuant to AR.S. § 12-
348.¢
V.  CONCLUSION

Respondents have not filed a brief in opposition to this Petition for Special Action.
Intervenor-Respondent’s Brief misstates the law, ignores the intent of the Legislature as

expressed in the 1992 Act and is internally inconsistent. The Commission, with the support of

¢ Intervenor-Respondent argues that fees should be denied because of an issue regarding
one Petitioner, Salt River Project Agricultural Improvement and Power District. Intervenor-
Respondent also suggests that Petitioner Salt River-Pima Indian Community "may" be ineligible
for a fee award because it is in some way equivalent to a subdivision of the State. This
argument is wholly specious. Other Petitioners, including Salt River Valley Water Users’
Association, have no such alleged disability. '

-12-



Intervenor-Respondent, conceded that the prior determination of the Maricopa County Superior
Court regarding the Agua Fria divested the Commission of jurisdiction pursuant to Section 1.F.2
of the 1992 Act, without consideration of whether such judgment may not have been res judicata
as to all parties before the Commission. Intervenor-Respondent now presses a contrary position
that is inconsistent with the express intent of the Legislature.

The purpose of Section 1.F.2. was to limit the Commission’s jurisdiction to preclude
hearings on reaches of watercourses for which a prior judicial determination of non-navigability
had been made. Contrary to Intervenor-Respondent’s continued assertions, Section 1.F.2 does
not codify the doctrines of res judicata and collateral estoppel. If the Arizona Legislature had
intended to codify thosé doctrines, it could have done so explicitly, as it has in other enactments.
The intent and action of the Legislature in enacting Section 1.F.2 was to withhold jurisdiction
from the Commission in certain specific instances. Because the existence of one or more "prior
judicial determination(s)" of non-navigability is just such an instance, the Commission has no
jurisdiction with respect to the reach of the Salt River at issue in these proceedings. Moreover,
even under the test for res judicata, the 1977 Final Judgment is binding on the State of Arizona.

This Court should therefore accept jurisdiction of this Petition for Special Action and rule
that the Commission has no jurisdiction to conduct any hearings or make any determinations
with respect to the navigability of the Salt River. Petitioners continue to request that they be
awarded their costs and attorneys’ fees in accordance with A.R.S. § 12-348 and Rule 4(f) of the

Rules of Procedure for Special Actions.
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IN THE SUPREME COURT
STATE OF ARIZONA

CALMAT CO. OF ARIZONA, an Arizona cor-
poration and successor in interest by
merger to Arizona Sand & Rock Company,
CALMAT PROPERTIES CO., a California
corporation, CALMAT LAND CO., a
California corporation, ALLIED CONCRETE
& MATERIALS CO., an Arizona corporation
SALT RIVER PROJECT AGRICULTURAL
IMPROVEMENT & POWER DISTRICT and SALT
RIVER VALLEY WATER USERS' ASSOCIATION,
SALT RIVER PIMA-MARICOPA INDIAN
COMMUNITY,

No. CV-94-0093-SA

Arizona Navigable
Stream Adjudication
Commission No. 94-1

Petitioners,

V.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

i
THE ARIZONA NAVIGABLE STREAM )
ADJUDICATION COMMISSION, an agency of }
the State of Arizona, and CURTIS )
JENNINGS, JAY BRASHEAR, MARGARET §. }
PETERSON, HAROLD RAMSBACHER and TROY L. )
PEWE, in their official capacities as )
members of and constituting The Arizona )
Navigable Stream Adjudication )
Commission, )
)

)

)

)

)

)

)

}

}

)

Respondents,
and

M. J. HASSELL, in his official
capacity as the State Land Commissioner,

Intervenor-Respondent.

RESPONSE TO PETITION FOR SPECIAL ACTION

GRANT WOODS #006106
Attorney General

Shirley 8. Simpson #007239

Karen A. Clark #012665

Asgistant Attorneys General

1275 West Washington, Civil Division
Phoenix, Arizona 85007

(602} 542-1401

Attorneys for Intervenor-Respondent,
M.J. Hassell, in his official
capacity as State Land Commissioner



JURISDICTIONAL STATEMENT

The Arizona Constitution grants this Court original
jurisdiction over the issuance of extraordinary writs against

gstate officers. Art. VI, § 5.1: gee algp Rios v. Symington,

172 Ariz. 3, 5, 833 P.2d 20, 22 (1922). The Court's jurisdic-
rion in such cases "is not exclusive but concurrent with that

of the superior court." Arizona Corporation Comm'n v. Superior

Court, 107 Ariz. 24, 26, 480 P.2d 988, 990 (1971).

Petitioners direct their request for relief to this Court
because the issue of the jurisdiction, or lack thereof, of the
Arizona Navigable Stream Adjudication Commission (hereinafter
the "Commission') is a matter of statewide significance that
merits resolutibn by this Court. Petition for Special Action
p. 1.

Intervenor-Respondent State Land Commissioner (hereinafter
"Respondent Land") essentially agrees with Petitioners' Juris-
dictional Statement and urges this Court to take jurisdiction.
Respondent Land asks the Court to decide this issue at this
time, but under a different rationale from that articulated by
Petitioners. Petitioners assert that the determination of
navigability of the Salt River will affect the title of 6,000
private landowners. This assertion is somewhat misleading in
light of the fact that the State Land Commissioner, on behalf
of the State of Arizona, has disclaimed any ownership interest
in lands lying outside the existing bed of the Salt River. See

Petitioners' Appendix 3, p. 136, for a copy of the Disclaimer.
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The number of persons whose title may be affected by a determi-
nation of the navigability of the Salt River comes nowhere near
the number asserted by Petitioners.

Respondent Land urges instead that special action juris-
diction is warranted because of the larger task with which the
Commission is charged; namely, determining the navigability of
any and all watercourses in the State. The Commission has set
its first list of priorities under which it will make such
determinations. See Respondent's Appendix A p. 103.

If this issue igs not decided at this time, the Commission
will proceed with its statutory duty of determining the naviga-
bility of the other rivers on the first list of priorities. If
in fact the Commission does not have jurisdiction to proceed as
to any watercourse that was the subject of a lawsuit, wherein
any two parties could have, at any time in the past, stipulated
that a watercourse was or was not navigable, then it is in the
best interest of all parties to this proceeding, as well as
parties to future hearings on the other rivers that will be

considered in the near future, that this issue be decided now.

LNRSE-0013 2



STATEMENT OF THE ISSUES

1. Should this Court {1} construe section 1(F}(2) of the
Commission's enabling act® as a legislative statement of prin-
ciples of collateral estoppel and thereby carry out the intent
of the legislature that the Commission determine the extent of
the State's Public Trust interest in the bed of an entire reach
of the Salt River; or (2) construe section 1(F)(2) to defeat
Commisgion jurisdiction, leaving title disputes to be resolved
parcel by parcel in separate guiet title suits in derogation of
legislative intent?

2. Were the Kibbey Decree, the Kent Decree and the 1977
Judgment judicial "determinations" in which (a} the issue of
Salt River navigability as of statehood for title purposes was
actually litigated, (b) the trustee of the Public Trust, acting
in that capacity, was a party against whom the doctrine of
collateral estoppel may be invoked, {(c) the trustee had a full
opportunity to litigate the issue and actually did litigate it,
and (d) the issue of title navigability of the Salt River was

essential to the determination?

1

1892 Ariz. Laws 2d Reg. Sess. ch. 297 (hereinafter the
"1992 Act").

LNR$ 40019 3



STATEMENT OF FACTS’

The administrative decision challenged by this special
action is the Commission's denial of Petitioners' Notices of
Lack of Jurisdiction and Motion to Dismiss, Petitioners'
Appendices 3, 6 and 9, respectively, in'an open meeting held on
February 16, 1994. See Respondent Land's Appendix B. This
decision is memorialized in Chairman Jennings' Order of March
8, 1994. Respondent Land's Appendix C.

I. THE PARTIES

M.J. Hassell, in his official capacity as State Land
Commissioner, has intervened and responds to the Special Action
Petition as the Public Trust advocate pursuant to A.R.S.

§ 37-1102, and pursuant to his general obligation to exercise
all powers vested in, and te perform all duties imposed upon
the State Land Department. A.R.S8. §§ 37-102(B), (C)

and 37-132(A)}(1). Public Trust lands fall within the ambit ot
Land Department delegated authority.

II. THE 1992 ACT

Petitioners' entire argument regarding the 1992 Act
focuses on a single sentence: "This act does not affect:
Reaches of watercourses where determinations have been made by
judicial actions before the effective date of this act."”
Respondent Land's position is that this Court must examine the

19972 Act as a whole, and in the context of its history.

: For easier understanding Respondent Land will follow

the organization of Petitioners' Statement of Facts.

LNRY4-0019 4



The 1992 Act was enacted after the decision in Arizona

Center for Law in Public Interest v. Hassgell, 172 Ariz. 356,

837 P.2d 158 (App. 1991). In 1987 the legislature attempted to
solve the problem of titles clouded by the claim of State
ownership of lands in the beds of Arizona watercourses by
enacting Chapter 127 of Arizona Session Laws (the "Quit-Claim
Act). The Court of Appeals found that the Quit-Claim Act:
fails to provide a mechanism for particularized assessment
of (1) the validity of the equal footing claims that it
relinguishes; (2) the continuing value of land subject to
such claims for purposes consistent with the public trust;
(3) equitable and reasonable consideration for claims that
may be relinguished without impairing the public trust;
and (4) conditions that may be necessary to any transfer
to assure that public trust interests remain protected.
Id. at 371, 837 P.2d at 173. The court held that the chal-
lenged portions of the Quit-Claim Act were invalid under the
Public Trust Doctrine and the Gift Clause of the Arizona
Constitution. Id. The court alsc suggested that an adminis-
trative process might reasonably permit the systematic investi-
gation and evaluation of each of the State’'s claims. 1Id. at
370, 837 P.2d at 172. The legislature responded to the Center
for Law decision with the 1992 Act.
The legislative intent and purpose preceding the Act
states in pertinent part:

C. . . . it is apparent that this state's claims to
many watercourses in this arid state are of doubtful
validity and that while this state's claims to other
watercourses are believed to be more viable, a systematic
process must be established to document this state's
claim, to locate the precise lands that are subject to

such claims and to preserve and protect the public trust
in those instances where trust values exist.
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D. A review of the experience of other states having
similar claims indicates that in the absence of legisla-
tion, protracted, difficult, expensive and disruptive
fact-finding processes and litigation may be needed to
resolve the claims.

E. ‘The purpose of this act is to establish an admin-
istrative procedure for the necessary fact-finding efforts
and the determination of the extent of this state's owner-
ship of the beds of watercourses located in this state.

1992 Act § 1 (emphasis added). The 1992 Act required that the
Commisgsion establish priorities for its title-mavigability
determinations. A.R.S. § 37-1123(D). On December 16, 1992,
the Commission acted to set priorities. It set the Salt, Gila,
Verde, San Pedro and Hassayampa Rivers as priority watercours-
es. Respondent Land's Appendix A. The Commission noticed its
hearing on title navigability of the Salt River as the first
watercourse to be heard before the Commission. Petitioners®
Appendix 2 pp. 14-15.

III. THE PRIOR DETERMINATIONS

A. The 1977 Final Judgment

In response to Petitioners' recitation of the consolidated
proceedings in Salt River Pima-Maricopa Indian Community v.
Arizona Sand & Rock Co., Cause No. CIV 71-376 PHX (P. Ariz.,
April 13, 1977), Respondent Land directs the Court's attention
to the following clarifications:

First, the named defendant in Cause No. CIV 72-376 PHX was

the Arizona State Highway Commission.® The named plaintiff in

: The Arizona Department of Transportation was created

in 1973 {during the course of these lawsuits) and replaced the
Arizona Highway Commission, which was terminated by the 1973
legislation. Respondent Land's Appendix D.
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CIV-74-529-PHX was the State of Arizona ex rel. W.A. Ordway,
Director of the Arizona Department of Transportation.®
Petitioners' Appendix 3 pp. 41, 75 and 77.

Second, the issues essential to the final Judgment were 1)
whether the location of the Reservation Boundary was within the
scope and authority of the Secretary of Interior to determine
and 2) whether a survey and plat approved in 1972 established
the south boundary of the reservation as a fixed boundary line.
Petitioners' Appendix 3 pp. 142-143, 157-160.

Third, the court did nothing more than adopt as its oun
findings all of the facts agreed to by the parties in the
Pretrial Order. Petitioners' Appendix 3 p. 157. The court
stated:

The following facts are admitited by the parties and
require no preoof:

6. [Tlhe Secretary of the Interior [withdrew cer-
tain lands]. . . . It is within this area that the Bureau
of Reclamation issued sand and gravel permits to the

! The Findings of Fact and Conclusions of Law described

the pertinent lawsuits as follows:

"No. CIV-72-376. This is an action filed by the Indian
Community against Arizona Sand and Rock Co., et al., for tres-
pass, ejectment and damages for the removal of sand and gravel.

Of the defendants originally named in this action, only
the following still remain: [various private parties and
Maricopa County] Arizona State Highway Commission (now the
Arizona Department of Transportation). oL Wt

"No. CIV-74-529. This is an action brought by the State of
Arizona on behalf of the Director of the Arizona Department of
Transportation. The State of Arizona claims an interest in a
portion of the disputed property by reason of certain licenses
and permits for the removal of sand and gravel and rights of way
which were granted to the Department by the Bureau of Reclama-
t+ion, Department of Interior." (Emphasis added.) Petitioners'
Appendix 3 pp. 146 and 148, respectively.
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Arizona Highway Department and Maricopa County. Fee title
to this property is vested in the United States.

14. The Arizona Department of Transportation has
claimed certain rights to remove sand and gravel
pursuant to permits and licenses issued by the
Bureau of Reclamation, which date from and after 1942 and
has been granted rights of way covering portions of Coun-
try Club Drive by the Bureau of Reclamation.

30. The Salt River is not now and never has been a
navigable river.
Petitioners' Appendix 3 pp. 51, 53, 55-56 and 58, respectively,
(emphasis added).

Fourth, the court concluded that the Secretary of
Interior's reservation boundary determination was reasonable.
Petitioners' Appendix 3 p. 159.

Finally, no damages were adjudged against the Department
of Transportation in the Judgment or the Findings of Fact and
Conclusions of Law attached to the Judgment. Appendix 3 pp.
142-144, 145-160.

B. The Kent Decree

Hurley v. Abbott was a pre-statehood (1910) water rights
adjudication. Petitioners' Appendix ¢ at 354. The parties
were: (1) plaintiff, P.T. Hurley, an early appropriator of
water; (2) defendants, a large number of individual land owners
in the valley; and (3) intervenor and cross complainant, the

United States,® as owner cf the canals on the north side of

s As a result of the adjudication, United States Recla-

mation officials were subject to the control of the court with
respect to the impounding, diversion and distribution of the
flow of the water in the river. Petitioners' Appendix 9 p. 369.
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the river, and in its capacity as guardian of individual
raservation Indians. The United States asked for a judgment
establishing and prioritizing the rights of each individual
defendant and each parcel of land to the waters of the Salt
River. Petitioners' Appendix 9 p. 360-3561.

The United States did not appear in its capacity as
predecessor trustee for the Public Trust. The Decree adjudi-
cated water rights, not interests in land; title navigability
was not at issue. Id.

C. The ¥Xibbey Decree

Wormser v. Salt River Valley Canal Co., was an 1892 deci-
sion involving the rights of canal companies in distributing
appropriated water. No trustee of the Public Trust was a
party. Salt River navigability arose in the context of the
Degert Land Act of 1877 and prior appropriation of water. No
one litigated or had an interest in litigating title naviga-
bility. Title navigability was not an issue.

The best description of this case was made by Judge Kent:

In . . . 1887 a suit was begun . . . for the purpose
of enjoining . . . owners of the canal systems from the
diversion of water from the Salt river . . . . The pur-
pose of such suit and the reasons for it . . . are set
forth in . . . the opinion of Judge Kibbey :

"The earlier efforts of the settlers .
{were] confined to the production of hay and grain,
and a few garden vegetables. . . . As the settlement
became older and its population increased . . . the
ranchers gradually began the planting and cultivation
of alfalfa, fruits and vines, which reguired water
during the entire year. . . . [T]here were many
usurpations and concessions of rights to the diver-
sion of water . . . hecause of the then abundance of
water. As the population increased and with it the
more extended form of cultivation, a deficiency in
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water began to be noticed. While the river during
the months in which hay and grain and the ordinary
agricultural crops are being grown had in it a vast
volume of water, this volume diminished with the
advance of the season, from thousands of cubic feet
per second to about, at a minimum of, three hundred

cubic feet per sgecond, and . . . the demand for
water in the summer months, when the supply is the
least . . . exceeded the supply. This deficiency of

supply made at once the question of priority of right
to appropriate water, important, and that guestion is
the subject matter of this suit.”

[In that case] Judge Kibbey . . . decreed that the
amount of water which the various canal companies were
entitled in each year to divert from the Salt river .
was the amount necessary . . . to cultivate and irrigate
the number of quarter sections set forth [in decision
tables], but did not find the amount of water actually
necegsary for such cultivation.

Petitioners' Appendix 9 pp. 358-359.

IV. THE PROCEEDINGS BELOW

On February 16, 1994, the Commission unanimously denied
various Notices and the Motion filed by Petitioners.® On
March 8, 1994, the Chairman memorialized the decision. Respon-

dent Land's Appendix C.

® Petitioners have listed the various notices, motions,

responses and replies by date. It may help the Court to know
that two "Notices of Lack of Jurisdiction™ were filed, one by
CalMat/Allied Concrete and one by the Salt River Pima-Maricopa
Indian Community. Petitioners Appendices 6 and 3, respectively.
The Land Department filed one Response to both Notices; so did
the Center for Law in the Public Interest. Petitioners' Appen-
dices 4 and 8, respectively. Replies to the Land Department's
Response were filed. Petitioners' Appendices 5 and 7, respec-
tively. Later Salt River Project and the Water Users' Associa-
tion filed a Motion to Dismiss. Petitioners' Appendix 9. The
Land Department responded, Petitioners' Appendix 10, and the
Project and Association replied, Petitioners' Appendix 11.

The Notices were argued on January 19, 1994, Petitioners'
Appendix 12 pp. 504-529, 533-540. The Motion to Dismiss was
argued, and all argued Notices and Motions were decided by the
Commission on February 16, 1994. Respondent Land's Appendix B.
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ARGUMENT

I. INTRODUCTION AND SUMMARY OF ARGUMENT

In 1912 this State acgquired title to the lands below the
high-water mark in all navigable watercourses within its
borders. In 1985, for the first time, the State asserted its
claim to a watercourse other than the Colorado River. Existing
title assumptions were threatened, and in 1987 the legislature
enacted the Quit-Claim Act in an attempt to settle clouded

titles. See Arizona Center for Law in Public Interest v.

Hassell, 172 Ariz. 356, 360, 837 P.2d 158, 162 (App. 1991).
The Court of Appeals held that the Quit-~Claim Act was invalid
under the public trust doctrine and under the Gift Clause of
the Arizona Constitution.’” Id. at 371, 837 P.2d at 173.

In 1992 the legislature responded to the Center for Law

decision by enacting the 1992 Act.

Petitioners now ask this Court to construe a single
sentence in the Act so restrictively as to override the intent
of the legislature to delegate to the Commission the necessary
fact finding and decision making regarding title navigability
on the first priority river. They ask the Court to construe
the phrase "determinations . . . made by judicial actions" to
mean any final judgment in any action between any parties,
whether or not this construction completely defeats the intent

of the legislature in enacting the 1992 Act. The result of

’ The court in Center for lLaw reviews fully, for the

first time in Arizona, the Equal Footing Doctrine and the Public
Trust Doctrine. Id. at 362-69, 837 P.2d at 164-71.
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such an overly restrictive construction would be to remove
Commission jurisdiction and shift title navigability determi-
nations to the superior court on a parcel-by-parcel basis, the
very evil the Act was meant to remedy.

Respondent Land asks the Court to construe section 1(FY(2)
as it was intended, which was to codify common law principles
of res judicata and collateral estoppel.

The interests of the beneficiaries of the Public Trust are
important interests that require the same protections as the

property interests of individuals. Arizona Center for Law in

public Interest v. Hassell, 172 Ariz. 356, 364-66, 837 P.2d

158, 166-68 (App. 1991). Those interests are protected by
principles of res judicata and collateral estoppel. The
argument that a final judicial determination resulting from
litigation between any parties, in any context, wherein the
trustee of the Public Trust has had no opportunity to litigate
on behalf of the public beneficiaries, removes Commission
jurisdiction over a title-navigability determination is mani-
festly unjust and legally indefensible.

Common sense should prevail. Those policies that assure
finality when an issue has already been decided between par-
ties apply with equal force to the present situation. Section
2(F)(2), when interpreted correctly, does nothing more than
codify the reasonable premise that title navigability of a
river reach has already been decided, and the prior litigation
meets all the requisites for collateral estoppel. It would

then be a waste of resources to relitigate the issue before the
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Commission or any other tribunal. If the issue could not be
relitigated in the courts because of issue preclusion, then it
should finally be laid to rest as having been decided. Howev-
er, a construction of section 1(F)(2) that simply custs Commis-
sion jurisdiction and leaves the issue of titlé navigability to
be litigated piecemeal in the superior court does not sexve
either the public policy favoring finality of determinations or
the legislative purpose in enacting the 1992 Act.

A sensible construction of section 1(F)(2) recognizes that
this provision is legislative shorthand for the common-law
doctrines of res judicata and collateral estoppel, enacted for
the purpose of keeping the Commission from expending time and
resources to determine a matter which would be found to be
precluded from relitigation upon administrative review.

ITI. ORDINARY PRINCIPLES OF STATUTORY CONSTRUCTION APPLY

. Determining Legislative Intent Is the Principle First
Applied in Construing’® Section 1(F)(2) of the 1992
Act

In construing section 1(F)(2), the Court must first
determine the legislative intent behind the 1992 Act. In
determining intent, the Court looks to the policy behind the
Act, the evil it was designed to remedy, the words, the con-
text, the subject matter and the effects and consequences of
the entire Act. The Court must give meaningful operation to

all of its provisions. See Calvert v. Farmers Insurance Co. of

8 Although not briefed below, this argument was made to
the Commission at their meeting on February 16, 1994 before the
members considered and denied the pending jurisdictional mo-
tions. Respondent Land's Appendix E for transcript.
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Arizona, 144 Ariz. 291, 294, 697 P.2d 684, 687 (1985) (cita-

tions omitted); accord Wvatt v. Wehmuelleyr, 167 Ariz. 281, 284,

806 P.2d 870, 873 (1991).

The legislative policy implemented by the 19982 Act is to
clear title to land located in or near watercourses in this
State, for both private landowners and the Public Trust, and
where appropriate, to protect and preserve Public Trust wvalues.
1992 BAct § 1(A)(B)}. The evil the legislature intended to
remedy was that experienced by other states, where, in the
absence of specific legislation, "protracted, difficult, expen-
sive and disruptive fact-finding processes and litigation" were
necessary to resolve Equal Footing claims. Id. § (D). More-
over, the 1992 Act was enacted in the context of a court
decision which held a prior legislative attempt to solve the
problem unconstitutional and a violation of the Public Trust.
See Statement of Facts, ¥ II, p. 5, suprxa.

Finally, the legislature expressly stated its specific
intent to create an administrative process to determine the
extent of the Public Trust interest, 1992 Act § 1(E}, and has
enacted specific provisions reqgquiring the Commission to set as
pricorities the most important river reaches, A.R.S. § 37-
1123(D), and to determine title navigability through an admin-
istrative hearing process, A.R.S. §§ 37-1126, -1128, provisions
which must be given meaningful operation.

After application of these statutory construction princi-
ples of statutory construction, it becomes clear that section

1(F)(2) cannot be construed to defeat Commission jurisdiction
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to determine title navigability of the reach of the Salt River

which the Commission is now considering.

B. Section 1(F)(2) Must Be Construed as Consistent with
Common Law Principles of Res Judicata and Collateral
Estoppel

Petitioners rely entirely on the definition of "determi-
nation" in support of their argument. A "determination' is a
decision of a court that implies an ending or finality of a
controversy or sult. Black's Law Dictionary 405 (5th ed.
1979). However, every final judicial decision incorporates the
doctrines of res judicata and collateral estoppel. These
doctrines have developed through case law to establish when
repose is appropriate and when litigation is appropriate.

Res judicata and collateral estoppel are common law
doctrines that apply with full force in Arizona unless a

statute, by express language or necessary implication, abro-

gates the common law. Wyatt v. Wehmueller, 167 Arim. 281, 284,

806 P.2d4 870, 873 (1991) citing S.H. Kress & Co. v. Superior

Court, 66 Ariz. 67, 73, 182 P.2d 931, 935 (1947). Nothing in
the 1992 Act expressly abrogates or necessarily implies that
Section 1(F)(2) abrogates the common law principles of res
judicata or collateral estoppel. Instead, Section 1(FY(2)
appears to partially codify the law of res judicata. Cf.

Tucson Gas & Electric Co. v. Schantz, 5 Ariz. App. 511, 515,

428 P.2d 686, 690 (1967) (a shareholder' common law right of

inspection, which exists independently of statute, is not
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abrogated by statutory remedy). In this instance, the common
law rule applies and must be harmonized with Section 1(F)(2).

The Court of Appeals has set out the proper way to con-
strue Section 1(F)(2):

Where a right exists at common law and a statute
is enacted which could be construed as being consis-
tent with the common law, then rules of statutory
construction require {the decision maker] to indulge
every intendment in favor of consistency with the
common law. We are not to presume that the Legisla-
ture has repudiated the common law without a clear
manifestation that such was its intent.

In re Estate of Thelen, 9 Ariz. App. 157, 160-61, 450 P.2d4d 123,

126-27 (1969).

The legislature created the Commission to determine title
navigability of the State's watercourses in the order of their
importance, see Statement of Facts, ¥ 2, p. 5-6, supra, and has
~required the State Land Commissioner to be an advocate for the
Public Trust before the Commission, A.R.S5. § 37-1102(1). Both
the State, as trustee of the Public Trust, and the beneficia-
ries of the Public Trust themselves have the right to the
benefit of principles of collateral estoppel that have been
developed to give every litigant a fair opportunity to be heard
in the appropriate forum when important rights are invelved.
Section 1(F){2) merely codifies principles of res judicata and
collateral estoppel to prevent the Commission from expending
time and resources to decide a matter which, upon administra-

tive review, would be precluded from relitigation.
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ITI. THE COMMISSION IS NOT HEARING A MATTER THAT HAS BEEN
LITIGATED AND DECIDED IN ANY PRIOR JUDICIAL DETERMINATION

Once the proper construction of section 1(F)(2) is ap-
plied, Respondent Land asks the Court to examine the prior
determinations raised by Petiticners in light of the doctrine
of collateral estoppel and to direct the Commission, not only
that it has jurisdiction to hear and determine the issue of
Salt River title navigability,’ but also that the Land Commis-
sioner, as Public Trust advocate, is not precluded from iiti-
gating the issue before the Commission.

A. The 1977 Judgment, the Kent Decree and the Kibbey De-~
cree Do Not Meet the Necessary Elements to Invoke
Principles of Collateral Estoppel

The elements required to establish collateral estoppel or
issue preclusion against a party in a new and different pro-

ceeding have been succinctly stated in Chanev Building Co. v.

City of Tucson:

Collateral estoppel or issue preclusion is applicable
when the issue or fact to be litigated was actually

: in a simple court case, if either the plaintiff or the

defendant is precluded from relitigating the defining issue, the
case ends because the court will not permit a collateral attack
on a former judgment. The Commission's adjudication of naviga-
bility raises collateral estoppel in a very different process.
The adjudication is noticed by direction of the statute, A.R.S.
§ 37-1126. All interested persons are invited to participate
and advocate for either navigability or nonnavigability, A.R.S.
§ 37-1123(B), and the Land Commissioner is directed to advocate
on behalf of the Public Trust, A.R.S. § 37-1102(1). The argu-
ments that follow explain why the Public Trust advocate should
not be estopped from advocating for the navigability of the
Salt. However, if this Court should decide that the State,
including the Public Trust advocate, is barred, jurisdiction
should remain in the Commission so that the beneficiaries,
represented by the Center for Law in the Public Interest or
others, are not barred. See Petitioners' BAppendix 4 p. 203,
Appendix 8 p. 255,
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litigated in a previous suit, a final judgment was

entered, and the party against whom the doctrine is

to be invoked had a full opportunity to litigate the

matter and actually did litigate it, provided such

issue or fact was essential to the prior judgment .
148 Ariz. 571, 573, 576 P.2d 28, 30 (1986).

In deciding whether the Commission has jurisdiction to

decide title navigability of the Salt River, the Court "must
look both to the degree of identity of the parties and to the

degree of identity of the issues in the two actions." Indus-

trial Park Corp. v. U.8.I.F. Palo Verde Corp, 26 Ariz. BApp.

204, 206, 547 P.24 56, 58 (1976).
1, The Public Trust Advocate Is Not a Party Es-
topped by the Department of Transportation's
Ultra Vires Admissions in Prior Litigation
With regard to the degree of identity of the parties,?®
Petitioners disingenuously refer to the “State of Arizona' as
the party in the litigation resulting in the 1977 Judgment
(hereinafter the "1977 trespass case"). The record of that
proceeding plainly shows that the party was the State on the
relationship of the Director of Transportation. The Department

of Transportation and the office of Director were created by

1973 legislation. See Statement of Facts, | IZE(AY(L) pp. 6-7,

sSupra.

e One of the Petitioners, CalMat of Arizona, has already

argued the 1977 Judgment as precluding the State from litigating
the navigability of the Salt River. The court ruled against
CalMat in CalMat of Arizona v. State ex rel. Miller, 172 Ariz.
300, 311, 836 P.2d 1010, 1021 (App. 1992), aff'd in pertinent
part, vacated in part, 148 Ariz. Adv. Rep. 3, 859 P.2d 1323
(1993), after a full briefing of the issue. See Petitioners'
Appendix 4 pp. 208-220.
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It is well established that administrative officers and
agencies have no common law or inherent powers, and that the
powers and duties of an agency are to be measured by the

statute creating them. Kendall v, Malcolm, 98 Ariz. 329, 334,

404 P.2d 414, 417 (1965); Cochige County v. Kirschner, 171

Ariz. 258, 261, 830 P.2d 470, 473 (App. 1992) (citations
omitted). A review of the Department of Transportation's
powers discloses no statutory power delegated to it or to its
Director to dispose of or to deal in any way with Public Trust
land. See Respondent Land's Appendix D for copy of the Depart-
ment's enabling act in effect during the litigation. State
government is not one homogeneous entity with a single respon-
sibility. The mere fact that one agency was a party to an
action, because of its particular responsibilities, does not
give a judgment preclusive effect on the entire state govern-
ment. This principle is particularly true here, where the bar
would estop the Land Department from acting in its capacity as

trustee for the Public Trust."

i1

Long before the legislature enacted the 1992 Act, the
State Land Department was authorized to have charge and control
of all lands owned by the State except lands under the specific
use and control of state institutions. Moreover, the Land
Department was authorized to defend all actions and proceedings
to protect the interest of the State in State lands. See
current codification of this authority at A.R.S.

§ 37-102(B),(C).

It should also be noted that the Attorney General on his
own has no authority to sue or defend interests in State land
managed by the Land Department. Arizona State Land Department
v. McFate, 87 Ariz. 139, 144-48, 348 P.2d4 912, 915~18 (1960).
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Section 36 of Restatement of Judgments 24 (1981} deals
with parties appearing in different capacities and states: "A
party appearing in an action in one capacity, individual or
representative, is not thereby bound by . . . the rules of res
judicata in a subsequent action in which he appears in another
niz

capacity.

A recent case 1is illustrative. in CalMat of Ariz., wv.

State ex rel. Miller, the Court of Appeals held:

Generally, equitable estoppel does not apply to the
state in matters affecting soverelgn immunity, and
this is especially true if the claim of estoppel is
based upon an ultra vires or illegal act of a govern-
ment official. However, this rule is not absolute.
Estoppel may apply against the state only when the
public interest will not be unduly damaged or when it
application will not affect the exercise of govern-
mental powers or make binding the unauthorized acts
of the government. . . . Binding the state by estop-
pel to a position asserted in another lawsuit, after
that position has been declared unconstitutional,
would unduly damage the public interest. Since
Hassell determined that the state held the land of
all navigable water courses within its boundaries as
of February 14, 1912, when Arizona achieved state-
hood, the state must be allowed to put on evidence as
to whether any of the condemned property in this case
falls within the boundaries of any navigable water-
course. To agree that the state is estopped from
presenting this evidence on remand would be inconsis-
tent with our holding in Hassell that quit claims of
riverbed land are unconstitutional and that the state
cannot waive its right tc hold such lands in the pub-
lic trust. Therefore the state has the duty to
assert, and must assert, this ownership interest in

12 Comment f speaks directly to separate government

agency responsibilities:

if the second action involves an agency or ¢official whose
functions and responsibilities are so distinct from those

of the agency or official in the first action that applying

preclusion would interfere with the proper allocation of

authority between them, the earlier judgment should not be

given preclusive effect in the second action.
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this and any future condemnation litigation involving.
riverbed land.

172 Ariz. 300, 311, 836 ?.2d4 1010, 1021 (App. 1992), vacated in

part, but aff'd in pertinent part, 148 Ariz. Adv. Rep. 3, 859

P.24 1323 (1993) (emphasis added).

The ultra vires actions of officers of the Department of
Transportation and its lawyer in admitting that the Salt River
was not navigable cannot bind the Land Department.

This argument applies with equal or greater force to the
Kibbey and Kent Decrees. The State did not yet exist when
these actions were litigated. The United States was not a
party to the action resulting in the Kibbey Decree. Although
it intervened in the 1910 water adiudication, the United States
appeared as owner of canals on the north side of the Salt River
and as Guardian for certain Indians. See Statement of Facts, T
ITI{B)Y{C), pp. 8-10, supra. The United States did not appear
as predecessor Trustee of the Public Trust under the Equal
Footing Doctrine.™

2. The Arizona Department of Transportation Had No
Incentive to Protect Public Trust Land Ownership

In order for the doctrine of issue preclusion to apply, it
is essential that the incentive of the "State" in the prior
litigations must be sufficient for the "State" to obtain a full

and fair adjudication of the issue in that action. In the 1977

3 The land under navigable waters is an incident of

sovereignty. The federal government holds such lands in trust
for future states, to be granted to such states when they enter
the Union and assume sovereignty on an "equal footing" with the
established states. Montana v. United States, 450 U.S. h44,
551, 101 8. Ct. 1245, 1251, 67 L. Ed. 24 493 (1981).
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trespass case the Department of Transportation had an interest
in the subject property only because of certain licenses and
permits for the removal of sand and gravel, and because of
rights-of-way that were granted to the Department of Transpor-
tation by the Bureau of Reclamation. See Statement of Facts

T III(A) p. 8, supra.

Although a determination of navigability and State owner-
ship would have countered the Salt River Pima-Maricopa Indian
Community's rights to land in the bed, it would also have
undermined the Department of Transportation's licenses and
rights-of-way granted by the federal government, with no
guarantee that Public Trust land could be used for sand gravel
extraction or for rights-of-way. Thus, the Department had no
incentive to press for title navigability of the Salt River.
The reqguisite identity of interest to apply collateral estoppel
against the Land Commissioner is missing.

3. Whether the Salt River Was Navigable for
Purposes of Title at Statehood Was Not Essential
to the Prior Judgment and Decrees

The issue of whether the Salt River was navigable at
statehood was not essential ﬁo the Court's ruling in the 1977

trespass case. In RKing v. Supericr Court the court held that

issue preclusion arises only when an issue was actually liti-
gated and determined in the prior suit; if an issue was neither
essential nor necessary to the prior judgment, preclusion is
inappropriate. 138 Axiz. 147, 150, 673 P.2d 787, 790 (1983).

A review of the Judgment and Findings of Fact and Conclu-

sions of Law in the 1977 trespass case conclusively demon-—
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strates that, although all parties admitted that the Salt River
was not navigable at statehood, title navigability was not
litigated, determined or essential’ to the ruling on the
case. See Statement of Facts, T III(A), pp. 7-8, supra.
Again, this argument applies with equal or greater force
to the Kibbey and Kent Decrees. The only issue in these cases
was distribution of water according to the doctrine of prior
appropriation. Title navigability was not an issue. See
Statement of Facts, T III(B)(C), pp. 8-10, supra.
4. "Navigability" for Purposes of Adjudicating
Water Rights Is Different from "Navigability"
for the Purpose of Determining Title to the
Riverbed
A determination of navigability for title purposes is not
the same thing as a determination of navigability for purposes

of determining water rights under prior appropriation. See

Oregon by Divigsion of State Lands v. Riverfront Protection

Asso., 672 F.2d 792, 794 n.1 (9th Cir. 1982). The Commission's
charge is to determine navigability for purposes of land title.

Nonetheless, Petitioners' discussion of the law of prior

1 A determination by the Secretary of the Interior that

the boundary of the reservation is in a certain place is not the
equivalent of a determination that the Salt River Pima-Maricopa
Indian Community owns the bed of a navigable river within the
bounds of the reservation. See generally, Montana v. United
States, 450 U.S. 544, 101 S. Ct. 1245, 67 L. Ed. 2d 493 (1981)
(quiet title action between United States on behalf of the Crow
Tribe and for itself against Montana; title of Big Horn River
passes to Montana upon its admission to the Union); United State
v. Holt State Bank, 270 U.S. 49, 46 8. Ct. 197, 70 L. Ed. 465
(1926) (guiet title litigation between United States and succes—
sor in interest to Minnesota; bed of navigable lake within
Indian reservation passed to Minnesota upon its admission to
Union).
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appropriation as it has developed in Arizona does provide
important insights into the jurisdiction of the Commission.

The first insight is that under the Desert Land Act, "ali
navigable streams remained subject to Congress: plenary power
over commerce." Petition for Special Action at 18. The
importance of this insight is that a determination of naviga-
bility for purposes of title to riverbeds!® differs from a
determination of navigability for purposes of federal regulato-
ry jurisdiction under the commerce clause. No interstate
commerce requirement exists when the issue is navigability for

title. See Riverfront Protection Asso., 672 F.2d at 794 n.1.

Thus, although courts may look at some of the same or similar
evidence to determine navigability for both purposes, the fact
that a court has made a determination that a river is nonnavi-
gable for federal commerce clause purposes is not determinative
in title cases. Id.

The second insight is that the Desert Land Act provided
for the "bifurcation of the methods of acquiring land and water

rights. Land rights were to be purchased or otherwise acguired

is

Control over Public Trust land is strongly identified
with the sovereign power of government. It will not be held that
the United States has conveyed such land except because of some
international duty or public exigency. A court deciding a
gquestion of title to such land must begin with a strong presump-
tion against conveyance by the United States and must not infer
such a conveyance unless the intention was definitely declared
or otherwise made by the appropriate federal authority. Montana
v. United States, 450 U.S. 544, 552-557, 101 §. Ct. 1245, 1251~
54, 67 L.Ed. 24 493 (1981). Intervention by the United States
as a canal owner, or on behalf of individual Indians, in a water
rights case cannot affect the Pubic Trust interest in the bed of
the Salt River.
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from the Federal Government; water rights were to be regulated
under state and territorial appropriation systems." Petition
for Special Action at 17. The importance of this insight is
that it clearly demonstrates that we must look to federal law
to construe a federal grant of land, but to state law to
determine water rights.'® Thus, we apply federal law for the
presumption that the State owns the beds of watercourses
navigable as of statehood, but look to the state law of prior
appropriation to determine rights to use surface waters.
Different law applies, different rights are involved.

Nothing in either the Kibbey or Kent decisions shows the
specific bases for the determination of nonnavigability. A
review of these decisions does show that they were water rights
cases concerned only with the Desert Land Act requirements and
the apportionment of the waters of the Salt River, a water~-
course not required for interstate commerce purposes. The
references to navigability made in these two decrees do not

involve the same issues as the issue involved here so as to

16 There is some confusion as to whether the Howell Code

rejection of the doctrine of riparian water rights and the same
provision in the Arizona Constitution, Article 17, Section i,
reject principles that apply to land ownership in or near
watercourses. That issue was settled in State v. Gunther &
Shirley Co., 5 Ariz. App. 77, 83, 423 P.2d 352, 358 (1967),
which holds that ownership rights in land situated along or on
(or riparian to) a watercourse are not affected by the rejection
of riparian rights to water in that watercourse. See alsoc State
v. Bonelli Cattle Co., 107 Ariz. 465, 469, 489 P.2d 699, 503
(1971) (Lockwood, J., dissenting), Supp. op. 108 Ariz. 258, 495
P.2d 1312 (1972), rev'd, Bonelli Cattle Co. v. Arizona, 414 U.S.
313, 38 L. Ed. 24 526, 94 S. Ct. 517 (1973), overruled by Oregon
ex rel. State Land Bd. v. Corvallis Sand & Gravel Co., 429 U.S.
363, 50 L. Ed. 24 550, 97 S. Ct. 582 (1977).
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preclude the Commission from determining navigability for
purposes of titie.

IV. ATTORNEYS' FEES ARE INAPPROPRIATE IN THIS CASE

Respondent Land opposes Petitioners' request for attorneys
fees pursuant to A.R.S. § 12-348 and Rule 4(f) of the Rules of
Procedure for Special Actions. The statute provides that fees
shall be awarded in special actions to a party challenging an
action "by the state against the party." The instant proceed-
ing does not come within the ambit of the statute.

The task set by the legislature for the Commission pursu-
ant to the 1992 Act is unique. The legislative purpose and

intent set forth in the Act states that in order to avoid

iitigation, the Commission is charged with a role that is
essentially fact finding in adjudicating the navigability of
the State's watercourses and the concomitant extent of the
State's interest in such watercourses. 1992 Act § 1.

The purpose of the hearing is to determine title
navigability at statehood. At this point, there simply is no
"action by the state against" Petitioners. Instead, the
Commission is conducting the fact finding necessary to make its
determination. If in fact the Salt River is found not to have
been navigable, there will never be an action against Petition-
er, but instead a process by which title to their property was
cleared. This is not the type of case contemplated by the
legislature in enacting A.R.S. § 12-348.

In addition, one or more of the Petitioners may not be

eligible for fees under A.R.S. § 12-348. See Maricopa County
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v. Maricopa County Municipal Conservation Dist. No. 1, 171

Ariz. 325, 830 P.2d 846 (App. 1991), where the court held that
a water conservation district could not recover fees under the
statute because it was considered a political subdivision of
the State. Under this decision, Salt River Project is not
eligible for an award of fees from this Court. The rationale
for the holding in Maricopa County may preclude an award of
fees to the Salt River Pima-Maricopa Indian Community as well.
See discussion, 171 Ariz. 332-33, 830 P.2d at 853-54.

Petitioners' request for attorneys' fees should be denied.
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CONCLUSION

Public policy considerations concerning state sovereignty
and the rights of the public beneficiaries toc use Public Trust
lands are important. These considerations are important enough
for the Commission to continue its deliberations on title
navigability of the Salt River irrespective of the numerous red
herrings pulled from the history of Salt River litigation over
other matters and between other litigants.

Petitioners have failed to demonstrate that Respondent
Land is estopped from advocating for title navigability of the
Salt River or that the Commission lacks the requisite jurisdic-
tion to hear the matter. The petition for termination of the
Commission's proceeding should be denied.

RESPECTFULLY SUBMITTED this 22 day of March, 1994,

GRANT WOODS
Attorney General

Assistant Attorneys General
Civil Division

Attorneys for Respondent M.J. Hassell
in his capacity as the State Land
Commissioner

LNRY94-0019 28



ORIGINAL AND SIX COPIES filed with
the Clerk of the Supreme Court this
22nd day of March, 1994,

TWO COPIES mailed this 22nd day of
March, 1994, to each:

Richard B, Wilks

SHEA & WILKS

114 West Adams Street, Suite 200

Phoenix, Arizona 85003

Attorneys for Petitioners Salt River
Pima-Maricopa Indian Community

M. Byron Lewis

John B, Weldon, Jr.

JENNINGS, STROUSS & SALMON

2 North Central Avenue, Suilte 1600

Phoenix, Arizona 85004

Attorneys for Petitioners Salt River
Project Agricultural Improvement &
Power District and Salt River Valley
Water Users' Association

and

Robert B, Hoffman

SNELL & WILMER

One Arizona Center

400 East Van Buren Street

Phoenix, Arizona B5004-0001

Attorneys for Petitioners CalMat Co.
of Arizona, CalMat Properties Co.,
CalMat Land Co., and Allied Concrete &
Materials Co.
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ARIZONA NAVIGABLE STREAM ADJUDICATION COMMISSION

TRANSCRIPT
DECEMBER 16,

1992

program. Finally, the appendices in the back of
the report include listings of state
contacts such as land commissioners and staff,

technical references such as legal

references such as case law, listing of aerial
photography and maps that are available to us,

listing of Arizona's historical societies and

archaeclogists _ Returning to
prioritization, wunder the statute four féctors
were identified for the commission and the
department to clear when determining navigability
or non navigability of a the strean. The <four
considerations and factors are number and value of
the real property parcel affected by this program.
Degree of hardship to private owners of political
subdivisions such as city or county under this

program. Significant trust values and the

of those values. A potential liability
of the state sovereign claim to the watercourses
under this program. In order to deal with these
four factors we th:ee categories based on
thé information that was available to us. Those
three categories were economic hardship, we brb%e
those out into demand and access. Social and
envirormental conditions, we broke those out into

recreational and wildlife. and finally quantity,

33
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Jennings

quglity and value of existing resources on those
parcels, such as agriculture, grazing, focrestry,
and minerals. After we identified the three
categories, set up a matrix based on an overall
view of the state's water courses based on the
existing information availlable to us, we rated
twenty four streams or rivers in the state. Ve
then ranked the top ten of those twenty four for
this review and based on those +top ten we
recommend that the board set pricrity for the top
six we have ldentified in that matrix. The éix

are = the six rivers we have identified are the

. Salt River from the Gila River to Granite Reef,

The Agua Fria River from Buckeye Road to its
headwaters, The Gila River from the Colorado River
to the town of Safford, the San Pedro River, the
Verde River and the Hassayampa River. We'll be
discussing the question of prioritization again
this afternocon. It's on the agenda. Are there

any questions?

The top ten - six you selected I assume that
contemplates that those are the ones we will
undertake first and then some years in the future

perhaps we'll look at the other four in the top

34



Anderson

ott

Jennings

Anderson

ten and maybe the other fourteen beyond that that

you have identified.

ves, sir. We anticipate reviewing the
prioritization that we've done, the matrix that
we've got and expanding it to -~ we don't pretend
or want anybody to believe that we're locked in to
only twenty four rivers or ten rivers. There are
hundreds of rivers, we've included a list of those
rivers and streams in the report we have before
you. And there is no reason that we won't look at

every one of those eventually.

If I may say so. The reason we

[U—

Any other questions. Go ahead, proceed, please.

That ends my presentation. As I said we will be
going into the again in the afternoon.
It's shown on your agenda for further discussion.
You will have a chance to go over it during the
lunch break and come back'with some guestions. We
would like to commence to set pricrities today, if

possible
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Jennings

Anderson

Jennings

Anderson

Well, as I understand your matrix, you are taking
those that there is most likely to be say adverse
claims to whmt interest the state might claim from
putting those pretty much at the top of the list.
I don't mean exactly in order, but the ones where

we're going to have to really look at -
That's one factor, yes, sir.

And the, well, and the other factors that you
mentiocned, the trust benefits énd that sort of
thing too. Some of the others that are lower in
priority, there may not be really any lssues other
than identifying anrnd making the determination. In

other words, there may or may not be adverse

:interests and that sort of thing, is that -

That is possible. I'd like at the time add the
information that we based all these ratings on
were information that we gathered from other state
agencies such as Environmental Quality and Water
Resources, + and other private agencies and
within the State Land Department, outside privat;

we appreciate the

help we were given.
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Jennings

Ramsbacher

ottt

Ramsbacher

Ottt

Brashear

Anderson

Well, it appears that your selection, your matrix
is a lot on the plate right there, already, so -
do we have any other gquestions or any comments

from the commission.

Was the Geoclogical Survey - The State Geological

Survey consulted in any of this.

Yes

No, no, the State Geological Survey.

Yes, that's that

information will be used tremendously

ongoing research

in the establishment of priorities, was there an
opportunity for affected parties and for the

public to have any sort of say about vyour

~recommendations.

At this time, we based our matrix on information
wve were provided by other agencies and other

outside parties, who did provide some information.
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ottt

Brashear

ottt

Brashear

Jennings

of the imagination be considered navigable, but
there may be somebody would have an eye an that to
do something with it. It would be easier to
resolve it now, all 1is there are critters and
rocks and it would be ten or fifteen years from
now or twenty till the commission finally gets

around to this.

I agree with you that some situations that we have
to look at that but however based on the funding
and limitation .and so on I do believe the ranking

that we have =
We would have to just deo it that way.

We would have to address it, mainly based on the
need base. T do seem that the second year we go
in we will address to some of those streambed, as
you say, that we should maybe quick and done with
it, you know, don't ha&e any major issues or we

will examine that as well.
Qkey.

Which four the the priority six do you plan to

issue studies on? Obviously the Salt River is
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ott

Jennings

ottt

Simpson

your number one. You will take the first four in

order unto the matrix.

We have to back up

Could you please put on the chart up there the six
priority areas that you have. I just wondered,
are you going to take them in order of the matrix.
In other words, the first four or are you going to

select four ocut of the six or just -

My recommendation was follow order of ranking, in
other words, the Salt River comes first.
Regarding the Agua Fria, I believe, I have toc turn

it to Shirley Simpson to say sowething on that.

The Agua Fria is an interesting situation, there
has been a judicial determination. Mr. Ching can
probakly speak to it even better than I could
because he was involved in the case before any of
the - I think even before the initial streambed
act was enacted. It was in litigation and that
ties in judicially determined to be non navigable
and the state doesn't have any interest in that.

Tony, you can probably speak to them what the

length of that reach was.
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Brashear

Jennings

Ramsbhacher

Jennings

they have no infeormation at all. Just to answer

your guestion, sometinme

we decide to go with some river that have no
information. In can be very costly, too, as well,
because when you have no information it means vyou
have to come up with specifics, methodology to

handle that.

Well I'll certainly support a motion that we adopt
the six rivers on the list as a item of immediate
concern to the commission. If we put them in

numerical sort of order and then at our next

fmeeting in January once we get the matter of the

Agua Fria moved upon and so forth.
Do I hear a second.

Second.

Do I understand then that the commission, the
motion is that we will adopt the six selected
project reaches as the first priority with the
Department to take them in the order in which tﬁey
have made them with the one exception that we will
take a re~look at the Agua Fria at a January

meeting for the legal aspects of that.
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Brashear

Jennings

ot

Jennings

ott

Brashear

Well, I would like, i1f you have no objection to

‘that, the actual motion was that we establish =z

numerical priority of the six rivers we are going
to look at. Which ones of the six gets labeled
number one, two and three would come after we have
a update on the Agua Fria and a little bit more
aware of the resolution of the conflict and that

court decision.

wWill that give you enough time to get the

recuested proposals out.

Yes.

Is there any discussion from the commission on
that? Is there anything the Department wants to

add to it?

We've been looking for conference room bigger than
this room 321. In the basement of this building
is a bigger conference rocm and only thing in
January that is available for us is on the 19th

and 28th. Is this a good date for the commission

members.

The nineteenth is fine.
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ARIZONA NAVIGABLE STREAM ADJUDICATION COMMISSION

FEBRUARY 16,
TRANSCRIPT

Tape 2

Jennings

Brashear

Jennings

Péwe

Jennings

1954

Thank you, sir. Any other comments from the audience.

Do we have anything from the commission, then.

Well, with my head swimming with the elogquence of the
arguments that I've heard, is that I would like to
move, Mr. Chairman, that we deny the motions that are
before us from CalMat, Schlosser and the Salt River
Pima Maricopa Indian Community with the, with a
provision that they can refile at the close of the

evidentiary hearing.

Do I hear a second to that motion?

Second.

It's been moved and seconded that the three motions
which we have had under consideration, have been
deliberating on in public to wit those filed by
CalMat, the Salt River Indian Community and the
Schlosser group. I hope you're not offended by my -
but I don't know what else to call the Schlosser

family?
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Schliosser

Jennings

Schlosser

Jennings

??

Jennings

I'm just one of the parties pro per and other clients.

Yes.

That those motions or notices, however, they're styled
by denied at this time with leave to refile after we
have taken evidence in this matter. Is there any

discussion on that?

Mr. Chairman, will the commission promptly prepare a
written order of those findings in the event any party
should choose to go to another forum to challenge
those rulings. So we have a formal document 1f

someone should choose to go further.

An order will be issued. I don't believe anyone - and
I don't think it would be appropriate on the denial of
a motion to issue findings of fact or anything of that
nature, but an order will be issued, if‘the motion
passes. Is there any other discussion on it. Yes,

sir.
What about the motion from Buckeye.

It's not been argued. It's not under consideration.

Mr. Schaper, the representing the moving party asked



Petersen

Jennings

that it be deferred from this meeting. Any other

discussion. Do I hear a call for the guestion?

Question.

The guestion has been called for. All those in favor

of the motion say "aye".

All responded "aye".

Jennings

Petersen

Jennings

Péwe

All those opposed. It appears that it's unanimous
with those people present. We're prepared to take up
the oral argument on the Salt River Project's motion.

Mr. Bryon Lewis.

Mr. Chairman, I'd like to make a motion that we deny
this motion and as in the previous one that it could
be refiled at the close of the evidentiary hearing.

Do I hear a second?

Second



Jennings any discussion. Call the guestion. All those in

favor say "ave'.
All responded "aye®.

Jennings All those opposed. It is again unanimous.



BEFORE THE
ARIZONA NAVIGABLE STREAM
ADJTUDICATION COMMISSION

IN THE MATTER OF THE ) ADMIN. DOCKET NO. 94-1
NAVIGABILITY OF THE SALT )

RIVER [From Granite Reef Dam } ORDER

to the Gila River Confluence] g

The following described motions or requests for relief by order of the
Commission came on regularly for hearing before the Commission on January 19,
1994.

1. Notice of lack of jurisdiction and request for termination of
proceedings filed by CalMat Co., CalMat Co. of Arizona, CalMat Properties “o.,
CalMat Land Co., and Allied Concrete & Materials Co.;

2. Notice of lack of jursidiction and request for termination of
proceedings filed by the Salt River Pima-Maricopa Indian Community;

3. Demand of Ronald A. Schlosser, et al. that the Commission
determine and declare that the Salt River was non-navigabie as of the date of
Arizona Statehood.

The Commission having heard oral argument by the parties who filed
said motions and by those opposiﬁg saidlmotions, and further on February 16, 1994,
at a regularly noticed meeting of the Commission, having deliberated on said
motions and oppositions thereto, and having heard comments, advice and further
argument by the proponents and opponents of said motions and other persons
attending said Com:mission meeting, and having reviewed and read the said

motions and papers filed in opposition thereto and being fully advised in the
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premises, by motion duly made, seconded and passed unanimously in open session
of the Commission, it was determined that said motions should be denied.

IT IS THEREFORE ORDERED that the said motions be and they hereby
are denied subject to being refiled at a future meeting at the close of an evidentiary
hearing on the issues.

The motion of the Salt River Project Agriculture Improvement and
Power District and the Salt River Water Users Association to dismiss the
proceedings relating to the navigability of the Salt River from Granite Reef Dam to
the Gila River confluence having come on regularly for hearing on February 16,
1994, and the Commission having heard oral argument by the party who filed the
motion and by those opposing the same and having deliberated on said motion and
opposition thereto, and having heard comments, advice and further argument by
the proponent and opponents of said motion and other persons attending said
Commission meeting, and having reviewed and read the said motion and papers
filed in opposition thereto and being fully advised in the premises, upon motion
duly made, seconded and passed unanimously in open session of the Commiﬁion,
it was determined that said motion should be denied.

IT IS THEREFORE ORDERED that the said motion be and the same is
hereby denie'd, 'sﬁiﬁject to being refiled at a future meeting at the' close of an
evidentiary hearing on the issues.

IT 1S FURTHER ORDERED, at the request of counsel for the moving
party, and no objection being made by the opponents, that the Objection to

Jurisdicon and Motion to Dismiss and Terminate Proceedings filed by Buckeye

iy



Irrigation Company and Buckeye Water Conservation & Drainage District be and

the same is hereby continued until.a.time- $0-be set in the future at the convenience

Curtis A. ]enmngs, Ch vfnan

of the Commission.

DATED March 8, 1994,
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Be it enacted by the Legislature of the State of Arizona:

LAWS OF ARIZONA
CHAPTER 146
Senate Bill 1143

AN ACT

RELATING TO TRANSPORTATION; ESTABLISHING A DEPART-

MENT OF TRANSPORTATION; PROVIDING EOR A TRANS-
PORTATION BOARD; PROVIDING FOR A DIRECTOR; PRE.
SCRIBING THE ORGANIZATION, POWERS AND DUTIES OF
THE DEPARTMENT; AMENDING SECTIONS 2-303, 8232,
20-224.01, 23-391, 26-401, 26402 AND 26-403, ARIZONA
REVISED STATUTES: REPEALING TITLE 28, CHAPTER |,
ARTICLE 1, ARIZONA REVISED STATUTES: AMENDING
TITLE 28, CHAPTER i, ARIZONA REVISED STATUTES, BY
ADDING A NEW ARTICLE 1 REPEALING SECTIONS 28-201
AND 28-308, AS AMENDED BY LAWS 1964, CHAPTER 143,
SECTION 3, ARIZONA REVISED STATUTES; AMENDING
SECTIONS 28.208, 28-221. 28-302, 28-308, AS AMENDED BY
LAWS 1972, CHAPTER 170, SECTION 3,28-431,28-451, 28-627,
28-641, 28-642, 28-650, 28-701.01, 28-702, 28.702.02, 28-703,
28-704, 28.706, 28-708, 28-727, 28-728, 28-733, 28751, 28.797,

28-852, 28-855, 28-873, 28-873.01, 28-874, 28-909,- 28930, -

28-948, 28-953, 28-958, 28-959, 28-962, 28-964, 28982, 28-984,
28-1004, 28-1003, 28-1008, 28-1011, 28-1012, 28-1058, 28-1122,
28-1404, 28-1407, 28-1502.01, 28-1521, 28-1525, 28-1527,
28-1570, 28-1602, 28-1611, 281614 AND 28-1617, ARIZONA
REVISED STATUTES: REPEALING TITLE 28, CHAPTER 2,
ARTICLE 3, ARIZONA REVISED STATUTES; REPEALING
SECTIONS 28-1121, 28-1597 AND 41-505, AS AMENDED BY
LAWS 1972, CHAPTER 192, SECTION 17, ARIZONA REVISED
STATUTES; AMENDING TITLE 28, ARIZONA REVISED
STATUTES, BY ADDING CHAPTERS 12 THROUGH 16; AMEND-
ING SECTIONS 32-2351, 32-2352, 32-2371 THROUGH 32-2375,
32-2391, 35-116, 36-1754, 41-505, AS AMENDED BY LAWS 1972,
CHAPTER 141, SECTION 65, 41-511.05, 41-1742 AND 42-643,
ARIZONA REVISED STATUTES; REPEALING TITLE 2,
CHAPTERS 1, 2 AND 4 AND TITLE 18, CHAPTERS 1, §, 6 AND
7, ARIZONA REVISED STATUTES; CHANGING THE DESIGNA.
TION OF TITLE 28, ARIZONA REVISED STATUTES, FROM
“MOTOR VEHICLES” TO “TRANSPORTATION” AND PRO-
VIDING FOR TERMINATION OF TERMS OF MEMBERS OF THE
AERONAUTICS BOARD AND HIGHWAY COMMISSION,

Ty ——————
- s Y P e e -
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ARIZONA NAVIGABLE STREAM ADJUDICATION COMMISSION

FEBRUARY 1le6,
TRANSCRIPT

Tape 2

Simpson

Jennings

Simpson

1994

Mr ., Chairman, 1f I may, most of these arguments seem
to have come down to a statutory construction argu-
ment as to the lien and the construction of the one
section, one sentence in the first section of the

enabling legislation for this Commission.
Yes.,

That section ig the one that says, "This Act does not
affect reaches of watercourses where determinations
have been made by judicial actions before the sffec-
tive date of this Act."™ An argument I'm hearing here
today is that you have to take, look at that literal
language and determine 1f that means any decision
between any parties on any 1issue at any time will
remove the Jjurisdiction of this Commission. Now, I
would like to get back to a little common sense here.
The majdr and foremost principle of statutory con-
struction is to look to the intent of the legisla-
ture, and here we have some additional benefit be-
cause the legislature has told us in the rest of

section one what the purpose and intent of the

APPENDIX E



statute was. And the purpose was, in subsection C,
that a systematic process needs to be established to
document the State's claims, to locate where private
lands that are subjett to such claims, and preserve
and protect the public frust and all its interests
where the trust values exist, Also, still, a review
of the experience of other states having similar
claims indicates that in the absence of legislation,
meaning this legislation, protracted, difficult, ex-
pensive and disruptive fact-finding processes, and

litigation may be needed to resolve these claims.

And subsection D says that the purpose of the act is
to establish an administrative procedure for this
necessary fact-finding effort, and a determination
of the extent of this state's ownership in the beds

of the watercourses.

Now, 1f you interpret the section that everyone is
relying on, section 1l.F.2, to take away the jurisdic-
tion of this commission on the very river that undecr
the legislative criteria is deemed to be the first
priority to have this determination made for the
purposes that I just read you, then vou override the
most important purposes of the legislation to remove

jurisdiction from this commission and throw it back
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- to a piecemeal determination in the superior court,

I just say to you that that violates the most impor-
tant principle of statutory construction -- to read
the whole statutory scheme together and you determine
the intent of the legislature and you interpret the
provisions of the Act to promote the purpose and the
intent of the legislature in enacting the scheme, not
to completely override it and make the whole schene

inapplicable.
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HELM & XYLE, LTD.
1619 E. Guadalupe, Suite One
Tempe, Arizona 85283
(602) 345-9500
John D, Helm - 002584

Sally Worthington - 012424
Special Counsel for Maricopa County

BEFORE THE
ARIZONA NAVIGABLE STREAMBED ADJUDICATION COMMISSION
IN THE MATTER OF THE ) ADMIN. DOCKET NO. 94-1
NAVIGABILITY OF THE SALT RIVER) '
[From Granite Reef Dam to the ) MARICOPA COUNTY'’S
Gila River Confluence] } RESPONSE TO OBJECTION TO
) JURISDICTION AND MOTION

TO DISMISS AND TERMINATE

PROCEEDINGS BY BUCKEYE

IRRIGATION CO. ET AL
Maricopa County, by and through counsel undersigned,

hereby submits its Response to Motion to Dismiss and

Terminate Proceedings.

| h
Respectfully submitted this Tel day of Janvary
4
1994.

HELM & KYLE, LTD.

[

D. Helm <

Sally Worthington

1619 E. Guadalupe, Suite One

Tempe, Arizona 85283

Special Counsel for Maricopa County

MEMORANDUM OF POINTS AND AUTHORITIES

The Objection to Jurisdiction and Motion to Dismiss and
Terminate Proceedings filed by Buckeye Irrigation Company
("Buckeye" hereinafter) raises two main issues. First, it is
asserted that the Arizona Navigable Stream Adjudication

Commission ("Commission" hereinafter) was unlawfully created
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in violation of Article III of the Arizona Constitution and
that therefore the Commission lacks jurisdiction to determine

the navigability of the Salt River. The Objection also

‘raises the issue of due process. Assuming arguendo, that

there is Jjurisdiction, it is asserted that the statutes
creating the Commission do not afford even the most basic
tenets of due process, which are notice and an opportunity to
be heard.

The first argument raised in the Objection is that the
Commission is illegal and vioclative of the separation of
powers section of the Constitution because it will be making
judicial determinations. 0ddly, even though Buckeye argues
that the Commission cannot make judicial determinations, it
is asking just that with its motion by asking the Commission
to terminate the proceedings pending before it. A state
commission has no powers, implied or otherwise, other than
those derived from the Constitution and the commission’s

implementing statutes. Trico Electric Cooperative v.

Ralston, 67 Ariz. 358, 196 P.2d 470, 473, (1948). Nothing in
A.R.S5. § 37-1101 et seq. empowers the Commission to dismiss
the proceedings and on this basis alone, the Objection should
be denied.

The Trico case states quite clearly that the Corporation
Commission cannot rule on the construction of a contract
since that is a judicial function, and the courts, not the
Corpordtion Commission have the Jjurisdiction to determine the

validity of a contract. Trico, 196 P.2d at 474. This is in
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accord with the general rule that the doctrine of separation
of powers of government operates to restrict the exercise of
judicial powers by administrative agencies. 1 Am Jur2d §145
Administrative Law. Nevertheless, it is well known that
adninistrative agencies have and exercise determinative or
adjudicatory functions and these powers and functions are
often quasi judicial in nature. 1 Am Jur2d §138
Administrative Law. Some well known examples are zoning
boards, our Game and Fish Commission and the Equal Employment
Opportunity Commission (EEOC).

The Commission is empowered to make factual findings
regarding the navigability of the Salt River and in doing so,
it may interpret the law created by the legislature. This is

permissible under Arizona law. Rio Rico Properties v. Santa

Cruz County., 172 Ariz. 80, 89, 834 P.2d 166, (Tax 1992) .

The statutes at issue enmpower the Commission to
determine which watercourses and portions and reaches of
watercourses were or were not navigable on February 12, 1914.
A.R.8. §§ 37-1122 and 37-1123. It is a well known
proposition of law that the question of navigability is one

of fact. Arizona Center for law v. Hassell, 172 Ariz. 356,

837 P.2d 158, 165 (Ariz.App. 1991). Under Arizona law, the
legislature may pass to administrative agencies the right or
power to find facts, but it may not permit the board to say

what the law shall be. Loftus v. Russell, 69 Ariz. 245, 212

P.2d 91, 97 (1949), and Hernandez v. Frohmiller, 68 Ariz.

242, 204 P.2d 854, 862 (1949). The Commission is not
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violating the separation of powers doctrine by determining
the navigability of the Salt River. It is specifically
empowered to make such determination by the legislature and
this is a power that the legislature can grant to an
administrative agency.

The Texas case cited by Buckeye bears some discussion
because the underlying facts are different from the situation

here. In State v. Bradford, 50 S.W.2d 1065 (Tex., 1932), the

state of Texas sued private property owners along a
particular river in order to recover land underneath what it
claimed was a navigable stream. The land had come into the
possession of private property owners due to the actions of a
state surveyor who, in performing the survey in the area, ran

the survey lines across the river. Id, at 1068, In so

doing, the surveyor made a determination that the river was
not navigable. Id. The surveyor then issued patents for
the parcel. The court ruled that under Texas law, the
surveyor was not "clothed with the power" to settle gquestions
of navigability of streams and that such questions were in
fact, questions for the judiciary. Id. at 1070. We are not
presented here with a case where an administrative official
was deeding away public trust property. The commission is an
administrative agency created by the legislature to determine
title to river beds. The purpose of the act is set out in
H.B. 2594. It is "to establish an administrative procedure
for the necessary fact-finding efforts and the determination

of the extent of this state’s ownership of the beds of




20

21

22

23

24

watercourse located in this state.”" As Hassell points out,
each state must develop its own jurisprudence for the
administration of the lands it holds in public trust.
Hassell, 837 P.2d at 167. In Texas, the determination of

navigability may be judicial guestion.?

In Arizona,
navigability is a question of fact. Hassell, 837 P.2d at
165. Under Arizona law, the legislature may delegate to
administrative agencies the right or power to find facts or
conditions properly prescribed under which the law as passed
will or will not operate. Loftus, 212 P.2d. at 97 and
Hernandez, 204 P.2d. at 862. Clearly then the Commission has
jurisdiction to determine the navigability of the Salt River,
and to interpret the law as set out by the legislature. Rio
Rico, 172 Ariz. at 89.

Buckeye’s argument regarding due process likewise has no
merit. The Objection filed by Buckeye assumes that due
process requires that notice be given now, prior to the Sait
River hearings. This claim at best is premature. Notice is
not required on the initial fact finding. Pursuant to
A.R.S. § 37-1128, the Commission will be making a final
determination as to the navigability of the Salt River at the
upcoming hearings. After such decision, record owners of the

river bed are to be notified of the decision. 8See A.R.S.

§ 37-1128. Persons aggrieved by the commission’s decision

1Interesting1y, a later Texas case ruled that a state
commission had jurisdiction to determine navigability of the
state’s streams. In Re Adjudication of Upper Guadalupe
River, 625 S.W.2d 353 (Tex.App. 1981). Arguably, this case
abrogates the rule set out in Bradford.

5
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may appeal to the superior court and there is no requirement
that the person must have participated in the action before
the Commission in order to have appeal rights. See A.R.S
§37-1129. This situation is analogous to the taxing
authorities placing a valuation on real property. In the
case of a tax valuation, taxpayers are afforded due process
as long as the taxpayer can appeal to an impartial tribunal
any act of government which affects the validity or amount of
any tax to which the government asserts the taxpayer is

subject. Seafirst Corp. v. Dept. of Revenue, 172 Ariz. 54,

57, 833 P.2d 725 (Tax, 1992). Record owners are given notice
pursuant to A.R.S §37-1128 and record owners or anyone
aggrieved by the Commission’s decision are given an
opportunity to be heard in the superior court. A.R.S. § 37~
1129. Under Seafirst, this comports with due process.

Even assuming that due process reguires notice at this
stage of the proceedings, it is evident that the requisite
notice has been given. Buckeye’s Objection is correct in
that the statutes creating the Commission do not require that
any notice be given prior to a hearing to determine
naviqability to anyone who has record title to real property.
Objection, page 4. The pertinent statute only requires that
a notice of hearing be published in two newspapers at least
thirty days before any public hearing and that the Commission
mail notice of the hearing to anyone specifically reguesting
notice of hearings. See A.R.S. § 37-1126. Any concerns

about due process deficiencies of this statute are easily
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remedied by the rules promulgated by the Commission.
Pursuant to R12-17-106%, prior to any public hearing under
A.R.S. § 37-1126(B) notice is required to be given to all
record owners or lessees of property located within the bed
of a watercourse. Buckeye complains that this is not proper
notice because it was the State Land Department and not the
Commission that mailed the notices. Buckeye also complains
that neither the Commission nor the State Land Department
obtained title reports prior to such mailing. It is alleged
that the mailing was based upon the records of the Maricopa
County Assessor. It bears repeating that due process does
not require a specific kind of notice. Rather the test is,
whether the notice is reasonably calculated, under all the
circumstances, to apprise interested parties of the pendency
of the action and to afford them an opportunity to present

their claims or objections. In the Matter of the Rights to

the Use of the Gila River, 171 Ariz., 230, 236, 830 P.2d 442

(1992) (citing Mullane v. Central Hanover Bank & Trust Co.,

339 U.S5. 306, 70 S.Ct. 652, %4 L.Ed. 865 (1950). It does not
matter, then, who sent the notice, so long as the notice was
sent. The State Land Department, a large state agency, is

obviously in a much better position to make a mailing of the
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2Buckeye also appears to raise the argument that one
cannot cure the due process deficiencies of a statute by a
rule. Due process procedures do not have to be a creature of
statute in order to be constitutionally valid. This argument
ignores the reality that judges can and do order requirements
for providing notice that may go beyond the statute. For
instance, in Matter of Gila, the Supreme Court also reviewed
the sufficiency of notice and filing requirements of the
trial court’s Pretrial Order.




1 || type required by the rule, because of its staff size and

5 || budget, than a five member commission that only empioys a

3 | minimal staff, including a secretary and an attorney. The

4 || fact that title reports were not utilized to create a mailing
5 || list of record owners is not detrimental to due process

¢ | either. The records of the Maricopa County Assessor are a

7 || sufficient basis from which to create a list of record

g || owners. Buckeye has not alleged that such records are not

9 | reliable. Further, the Commission may take judicial notice
10 || that such records are used by the taxing authorities for the
11 || preparation of tax bills and therefore such records should be
12 || accorded a high degree of reliability. Buckeye also argues
i3 | that a yet another due process problem arises because no

14 | notice was sent until a preliminary determination of

15 I| navigability had been made by the commission. This concern
16 | also lacks merit because no rights were lost by the

17 | preliminary determination.

18 Due process is not a static concept, but depends upon

19 || the circumstances of each case and must also consider

20 | practical considerations. Matter of Gila, 171 Ariz. at 241.

71 Under the circumstances, records owners have been given

22 | adequate notice, both by personal notice and notice by

23 || publication, prior to the hearings. The basic components of
24 || due process have been met; there was meaningful notice prior
25 I to the opportunity to be heard. Matter of Gila River, 171
26

27
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Ariz. at 236.° TLastly, too much reliance should not be put

on the notice procedures in Matter of Gila, even though both

are real property adjudications. A review of Matter of Gila
makes it clear that case is a much more massive undertaking
than the Salt River hearings, which are currently the only
noticed hearings pending before the Commission.

In conclusion, the determination of navigability of the
Salt River by the Commission does not violates the separation
of powers doctrine. Navigability is a guestion of fact, and
fact questions may be determined by agencies. As to the due
process concerns raised by the Objection, the procedures set
out in the applicable statutes and rules comport with due
process. Meaningful notice and an opportunity to be heard
has been afforded. For the foregoing reasons, Buckeye’s

motion should be denied.

1N
Respectfully submitted this JO day of gjanunfy' ’
7/
1994.

HELM & KYLE, LTD.

tally WorZFom o~

John I, Helm O

Sally Worthington

1619 E. Guadalupe, Suite One

Tempe, Arizona 85283

Special Counsel for Maricopa County
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3The other two cases cited by Buckeye are
distinguishable on the facts. Phoenix Metals Corporation v.
Roth, 79 Ariz. 106, 284 P.2d 645 (1955) deals with the notice
surrounding a default judgment. Likewise, the case State v.
Phoenix Savings and Trust Bank, 60 Ariz. 138, 132 P.2d 637
(1942) is inapposite; it deals with escheat and the property
of decedents.
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Oriainal and 5 copies filed this
10* day of January, 1994, with

Rebecca Good

Arizona Navigable Stream Adjudication Commission
1616 West Adams

Phoenix, AZ 85007

and copies mailed to:

Shirley S. Simpson
Assistant Attorney General
1275 West Washington
Phoenix, AZ 85007

Robert B. Hoffman

Snell & Wilmer

One Arizona Center

400 East Van Buren
Phoenix, AZ 85004-0001

John B. Weldon, Jr.

Jenning, Strouss & Salmon, P.L.C.
Two North Central

Phoenix, AZ 85004-2393

M. James Callahan

Assistant City Attorney

251 West Washington, 8th Floor
Phoenix, AZ 85003

James T. Braselton
2901 North Central Ave., Suite 200
Phoenix, AZ 85012

James Johnson
Fennemore Craig

Two North Central
Phoenix, AZ 85004-2390

Julie Lemmon
1212 East Osborn - #107
Phoenix, AZ 85014

John 8. Schaper
P. 0. Box 33127
Phoenix, AZ 85067

wdalt, b

C:\Margbopa\hgua\qyckeye.Resp.
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GRANT WOODS
Attorney General
State Bar No. 006106

Shirley 8. Simpson, SBA No. 007239 | _
Karen A. Clark, SBA No. 012665 96'002'0’{” '
Assistant Attorney General

CiVviL DIVISION SALT RIVER .
1275 West Washington o)
Phoenix, AZ 85007 ??
Telephone: (602) 542-1401

Attorneys for Arizona State Land Department i)ng(gsﬁd!X1~

BEFORE THE ARIZONA NAVIGABLE STREAM
ADJUDICATION COMMISSION
IN THE MATTER OF THE ADMIN, DOCKET NO. 9%4-1
NAVIGABILITY OF THE SALT RIVER
[From Granite Reef Dam to the
Gila River Confluencel]

RESPONSE TO OBJECTION TO
JURISDICTION AND MOTION
TO DISMISS AND TERMINATE
PROCEEDING BY BUCKEYE
IRRIGATION CO. ET AL

L A R M L R

The Arizona State Land Department, by and through its
undersigned counsel, hereby concurs in the Response to Objection
to Jurisdiction and Motion to Dismiss and Terminate Proceeding,
filed by Maricopa County on January 10, 1994.

RESPECTFULLY SUBMITTED this 1llth day of January, 1994.

GRANT WOODS
Attorney General

Aﬁcg;éw? KzgéxyéL.

Shirley S. Simpson

Karen A. Clark

Assistant Attorneys General
Attorneys for the Arizona State
L.and Department
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ORIGINAL AND FIVE COPIES of the
foregoing filed this _4/ day of
January, 1994, with:

Rebecca Good, Secretary

Arizona Navigable Stream Adjudication
Commission

1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

COPIES of the foregoing mailed
this Q day of January, 1994, to:

Robert B. Hoffman

SNELL & WILMER

One Arizona Center

Phoenix, Arizona 85004-0001

Attorneys for CalMat Co. of Arizona,
CalMat Properties Co.,
CalMat Land Co., and Allied Concrete
& Materials Co.

Richard B. Wilks

SHEA & WILKS

114 West Adams Street, Suite 200

Phoenix, Arizona 85003

Attorneys for Salt River
Pima-Maricopa Indian Community

James T. Braselton

MARISCAL, WEEKS, McINTYRE &
FRIEDLANDER, P.A.

2901 Norih Central, Suite 200

Phoenix, Arizona 85012

Attorneys for First American Title
Insurance Company

M. James Callahan

Assistant City Attorney

City of Phoenix

251 West Washington, Room 800
Phoenix, Arizona 85003-0001
Attorneys for City of Phoenix
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M. Byron Lewis

John B. Weldon, Jr.

JENNINGS, STROUSS & SALMON

Two North Central, 16th Floor

Phoeniz, Arizona 85004-2393

Attorneys for Salt River Project
Agricultural Improvement & Power
District and Salt River Valley
Water Users Assoclation

John 8. Schaper

Attorney at Law

P. O. Box 33127

Phoenix, Arizona 85067-3127

Attorney for Buckeye Irrigation Company
and Buckeye Water Conservation &
Drainage District

G. R. Carlogk

Shervl A, Taylorx

RYLEY, CARLOCK & APPLEWHITE

101 North First Avenue, Suite 2700

Phoenix, Arizona 85003-1973

Attorneys for Page Land & Cattle
Company, Limited

David Baron

Arizona Center for Law in the Public Interest
3208 East Fort Lowell, Suite 106

Tucson, Arizona B5716

John D. Helm

Sally Worthington

HELM & KYLE

1619 East Guadalupe, Suite 1
Tempe, Arizona 85283-3970
Attorneys for Maricopa County

Julie M. Lemmon

1212 FEast Osborn, Suite 107
Phoenix, Arizona 85014

Attorney for Flood Control District
of Maricopa County
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JOHN §. SCHAPER SALT RIVER
State Bar No. 001148 2D

P. G. Box 33127 é?
Phoenix, AZ 85067

(602} 371-1952

Attorney for Buckeve TFrrigation Company and E}g%g(;!?g
Buckeyve Water Consgervation & Drainage District

BEFORE THE ARIZONA NAVIGABLE STREAM ADJUDICATION COMMISSION

IN THE MATTER OF THE NAVIGABILITY )

O0F THE SALT RIVER } Docket No. 94-1

(From Granite Reef Dam to the }

Gila River Confluence.) } OBJECTION TO JURISDICTION
} AND MOTION TO DISMISS AND
)

TERMINATE PROCEEDINGS

COME NOW the Buckeye Irrigation Company, a corporation
organized under the laws of the Arizona Territory, and the
Buckeye Water Conservation & Drainage Disgtrict, a municipal
corporation, and object to the jurisdiction of this Commission,
and move that the above matter he dismissed upon the grounds that
the Arizona Navigable Stream Adjudication Commission wasg
unlawfully c¢reated in violation of Article IIT of the Arizona
Constitution, and that the Commission lacks anv jurisdiction to
determine whether the Salt River was or was not a navigable
Wwatercourse on February 14, 1912,

This wmotion is further made upon the grounds set forth in
the HMemorandum attached hereto and incorporated herein by
reference thereto.

It is8 reguested that the Commission expedite determination
of the foregoing objection and motion: and that a ruling be made
by the Commission without delay in order to avoid the time and
expense which will be reguired by numerous partieg to file theirx

notices of appearance in this wmatter prior to January 14, 1994,
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and to prepare for the hearing now scheduled for February 14, 199%4..

,?r‘d
DATED this “ day of January, 1994.

s
Buckeye Water Congervation &
Drainage District

MEMORANDUM
Article III of the Arizona Constitution provides:

"The powerg of the government of the S8tate of
Arizona ghall be divided into three separate
departments, the Legislative, the Executive, and the
Judicial; and except as provided in this Constitution,
such departments shall be separate and distinct, and no
one of such departments shall exercise the powers
properly belonging to either of the others."

Under the gquoted provision, the Legislature cannot give a

"Commission” the authority to exercise either a legislative or
judicial function. See: Wells-Stewart Const. Co. v. Martin

Marietta Corp., 103 Ariz. 375, 442 P.24 ii9 (1968); Trico

Electric Co-op v. Ralston, 67 Ariz. 358, 196 P.d 470 (1948). It

has improperly done so in creating the Arizona Navigable Stream

Adjudication Commission (ANSAC) under A.R.3. Sec, 37-1101, et

sedq.
First, ANSAC is not an administrative or fact-finding body.

It is a "Stream Adjudication Commission.” The Comnission members

are not called wupon to simply resolve Ffactual guestions

concerning conditions which existed in 1912, but must adjudicate
a variety of purely legal guestions, e.g.: Can the Cowmisggion
ignore prior judicial determinations of non-navigability? If S0,

8 navigability to be determined on the basis of actual
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conditions existing in 1912, or on the bhasis of conditions which
might have existed at some other time prior to the extensive
appropriation of water from Arizona's rivers and stremas? It
some other time is to be used, what time is appropriate? What
specific legal criteria of navigability are to be applied by the
Commigsion? Those are not factual guestions.

The 1992 statute creating ANSAC failed to recognize that the
navigability of a stream is a matter for judicial determination,
and not an appropriate subject for ministerial decision. State V.
Bradford, 121 Tex. 515, 50 §.W.2d4 1065 (1932), The Legislature
could not grant authority to the Commission to adjudicate those
legal guestions. See: 73 ¢.J.85., Public Administrative Law and
Procedure, Sec. 33, p. 420. In attempting to do so it hase
violated Article IITI of the Arizona Constitution.

Second, ANSAC cannot, in effect, legally guiet the title +to
the bed of a watercourse in favor of the State of Arizona against
an unknown owner who may have no knowledge of these proceedings.
The legislation authorizing such a process is both substantively
and procedurally defective.

The authority to determine the title to real property is a
judicial function vested in a court having jurisdiction over the

property. See: A.R.B. Bec. 12-1101 et seq.; Bnow v. Kennedv, 36

Ariz. 375, 286 P. 930 (1%30). Only thoge courts authorized and
created pursuant to Article VI, BSec. 1 of the Arizona
Congtitution can exercise judicial power; and, as noted
previously, Article ITIT of the Arizona Constitution prohibitg the

delegation of such authority to ANSAC.
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Moreover, even if ANSAC could legally adijudicate rights +to
real property, the statutory process for determining the
navigability of a stream fails to provide procedural due process.
The statute does not reguire that any notice be given prior to a
hearing to determine navigability to anyone who has record title
to any real property located within a streambed. The statute
states that notice of a hearing is to be published in iwo
newpapers 30 days before the hearing, and sent by mail to thosge
who have reguested notice in writing. A.R.S. 37-1126(B}).

The statute 1is a less than feeble gesture at protecting
basic rights to notice. Article II, Section 4 of the Arizona
Constitution and the Fourteenth Amendment to the United States
Consgtitution require gomething more. The deprivation of property
by adjudication must be preceded by notice and an opportunity to

be heard before a judicial officer which is appropriate to the

nature of the casge., I e Rights to the Use of the Gila River,
P.

171 Axiz. 230, 235, 830 2d 442 (1992); Phoenix Metals

Corporation v. Roth, 7% Ariz. 106, 109-110, 284 P.2d 645 (1955).

The statute creating ANSAC makes no provisions for appropriate
notice to those whose properties are located within a streambed.
Certainly, +the provision that notice be given +to each record
owner of land within the bed of a stream after it has been
determined to be navigable does nothing to protect anvone from
the adverse effect of a predetermined issue of ownership.
Certainly, a proceeding which results 1in a confiscation of
property without noticge to all interested parties and the
opportunity for a judicial hearing vioclates every principle of

due process. State v. Phoenix Savings & Trust Bank, 60 Ariz. 148,
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153, 132 P.2d 637 (1942).

Bven 1if it is assumed that the due procesgs deficiencies of
the statute could be remedied by Commission rules, a problem
remaing in the instant proceeding. R12-17-106 provides that the
Commission shall serve notice to the owner or lessee of property
within the bed o0of a watercourse which is the subject of a
hearing. The State Land Department - not the Commisgsion -
attempted to comply with that rule by mailing notices to persons
whose names were shown on records in the office of the Maricopa
County Assessor. But, in order to save money neither ANSAC nor
the State Land Department attempted to obtain title reports from
which to determine the actual ownership of landsg affected by this
proceeding. Notices were not sent until a preliminary
determination of possible navigability had been made by the
Commission. No attempt was made to provide anvone with notice
that any specific parcel of real property would be claimed by the
State, The notices simply advised numerous people of the
proceedings. Therefore, it ig not possible for the State or the
Commisgsion to assume that all owners and lessees have been served
with adequate notice reguired by the rule, or that the service
complied with due process requirements.

If the Btate of Arizona wishes to assert a title to
streambed property based upon an allegation of navigability, the
State should at a minimum determine actual ownership of the
properties it intends to claim, serve process upon those persons,
and then prove its c¢laimg. Instead, we have a system underxr

A.R.3. Sec. 37-1123 and 1124 in which the 8State Land Department
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provides ex parte "assistance" to the Commission to gupport the
State’s «c¢laims, specific owners of those properties claimed by
the State are not identified, no notice of the claim is given to
each vrecord owner of the the subject properties, the Commission
then conducts a hearing at which the record owner may or may not
appear, and the Commission and the State Land Department are both
represented by the Attorney General. The Commission then enters
findings of fact and conclusions of law which may deprive an
individual of a title to property never previously claimed {and
in some instances disclaimed or granted) by either the United
States or the State of Arizona. Due process is not served by
such a svstem.

In summary, ANSAC is an illegally constituted body o which
the Legislature has improperly granted judicial avthority which
can be exercised only by a court; the statute creating ANSAC
fails to provide for any rights of due process for those who may
be affected by its actions; and the attempts which have been made
to provide notice of ANSBAC's proceedings are insufficient.

The Arizona Navigable Stream Adjudication Commission cannot
lawfully proceed with a determination of the navigability of the
Salt River, and it should terminate its proceedings immediately.

Respectfully submitted,

/(fohr({ SNgciaper
Qtt rney Nor
Buciéyg;%"rigation Company and
Buckeye Watey Conservation &

Drainage District
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Original and 5 copies filed this
3 day of January, 1994, with:

Rebhacca Good

Arizona Navigable Stream Adjudication Commission
1616 West Adams

Pheoenix, AZ 85007

and copies mailed to;

Bhirley 8. Sinmpson
Assistant Attorney General
1275 West Washington
Phoenix, AZ 85007

Robhert 8. Hoffman
Snell & Wilmer

One Arizona Center

400 East Van Buren
Phoenix, AZ 85004-0001

John B, Weldon, Jr.

Jenning, Strouss & Salmon, P.L.C.
Twe North Central

Phoenix, AZ 85004-2393

M. James Callahan

Asgisgtant City Attorney

251 West Washington, 8th Filoorxr
Phoenix, AZ 85003

Jameg T. Braselton
2901 NWorth Central Ave., Suite 200
Phoenix, AZ 85012

John D, Helm
1612 East Guadelupe Road, Suite 1
Tempe, AZ B5283

Julie M. Lemmon
1212 East Osborn, Suite 107
Phoenix, AZ 85014

James Johnson
Fennemore Craily

Two North Central
Phoenix, AZ 85004-23%0







IN THE SUPREME COURT

STATE OF ARIZONA

CALMAT CO. OF ARIZONA, an Arizona
corporation and successor in interest by merger to
Arizona Sand & Rock Company, CALMAT
PROPERTIES CO., a California corporation,
CALMAT LAND CO., a California corporation,
ALLIED CONCRETE & MATERIALS CO., an
Arizona corporation, SALT RIVER PROJECT
" AGRICULTURAL IMPROVEMENT & POWER
DISTRICT and SALT RIVER VALLEY WATER
USERS’ ASSOCIATION, SALT RIVER PIMA-
MARICOPA INDIAN COMMUNITY,

Petitioners,
v,

THE ARIZONA NAVIGABLE STREAM

ADJUDICATION COMMISSION, an agency of the

State of Arizona, and CURTIS JENNINGS, JAY
BRASHEAR, MARGARET S. PETERSON,

HAROLD RAMSBACHER and TROY L. PEWE, in

their official capacities as members of and
constituting The Arizona Navigable Stream
Adjudication Commission,

Respondents.

Pursuant to Rule 7(d), Rules of Procedure for Special Actions, Petitioners request: ‘oral |
argument in the above-entitled matter. Oral argument is merited in this case because the issue
whether there has been a prior determination that the Salt River is not navigable could affect
titles to thousands of parcels of land. As shown by recent newspaper coverage (See Petition at

10) the public is intensely interested in this issue. Oral argument would also assist the Court

in resolving this question.

No. CV-94- -SA

REQUEST FOR ORAL
ARGUMENT

96-002-01 $~

SALT RIVER
009

ORIGINAL

RESPECTFULLY SUBMITTED this %day of March, 1994.



Richard B. Wilks # 001188

SHEA & WILKS

114 West Adams Street

Suite 200

Phoenix, Arizona 85003

(602) 257-1126

Attorneys for Petitioners Salt River Pima-Maricopa
Indian Community

M. Byron Lewis # 002047

John B. Weldon, Jr. # 003701

JENNINGS, STROUSS & SALMON

2 North Central Avenue

Suite 1600

Phoenix, Arizona 85004

(602) 262-5826

Attorneys for Petitioners Salt River Project
Agricultural Improvement & Power District and
Salt River Valley Water Users” Association

and

SNELL & WILMER

ié//?» forlosinsr

Robert B. Hoffman # 00451

Bruce P. White # 004802

One Arizona Center

400 East Van Buren Street

Phoenix, Arizona 85004-0001

(602) 382-6233

Attorneys for Petitioners Calmat Co. of Arizona,
Calmat Properties Co., Calmat Land Co., and
Allied Concrete & Materials Co.




CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this iff—day of March, 1994, a copy of the
foregoing Request for Oral Argument were hand-delivered to each of the following Respondents:

Rebecca Good, Secretary

‘Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Curtis A. Jennings, Esq.

Arizona Navigable Stream Adjudication Comumission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Harold Ramsbacher

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Jay Brashear

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Margaret S. Peterson

Arizona Navigable Streambed Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Troy L. Pewe

Arizona Navigable Streambed Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

J. Grant Woods, Esqg.

Shirley S. Simpson, Esq.
Office of the Attorney General
1275 West Washington
Phoenix, Arizona 85007

D ATM.
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FILED
MAR 10 1994

NOEL K, DESSAINT
CLERK SUPREME COURT(%
BY

SUPREME COURT OF ARIZONA

CALMAT CO. OF ARIZONA, and Arizona
corporation and successor in
interest by merger to Arizona Sand

Supreme Court
No. CV-94-0093-5A

and Rock Company, CALMAT PROPERTIES CO., 96&02035’-
a California corporation, CALMAT LAND

C0., a California corporation, ALLIED

CONCRETE & MATERIALS CO., an Arizona SALT RIVER
corporation, SALT RIVER PROJECT o110

AGRICULTURAL IMPROVEMENT & POWER
DISTRICT and SALT RIVER VALLEY WATER
USER’S ASSOCIATION, SALT RIVER PIMA-
MARICOPA INDIAN COMMUNITY,

ORIGINAL

Petitioners,

ORDER SETTING DATE

OF HEARING, DIRECTING
SERVICE, and FIXING TIME
FOR RESPONSE AND REPLY

vs.

THE ARIZONA NAVIGABLE STREAM
ADJUDICATION COMMISSION, an agency of
the State of Arizona, and CURTIS
JENNINGS, JAY BRASHEAR, MARGARET S.
PETERSON, HAROLD RAMSBACHER and TROY L.
PEWE, in their official capacities as
members of and constituting The
Arizona Navigable Stream Adjudication
Commission,

Respondents,
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A Petition for Special Action and Request for Oral Argument having
been filed in the above-captioned matter, _

IT IS ORDERED that the Petition for Special Action shall be
considered by the court, on Tuesday, April 19, 1994.

IT IS FURTHER ORDERED granting the Request for Oral Argument and
setting oral argument before this Court in its Courtroom, Arizona State
Courts Building, 1501 West Washington, Phoenix, Arizona, at the hour of
9:30 A.M. Counsel are allotted twenty (20) minutes per side.

IT IS FURTHER ORDERED that service of the Petition and this Order
shall be made by the attorneys for the Petitioners or their agents
within two (2) days from the date hereof:

{(a) upon the remaining respondents, by serving the attorney
of record for each respondent, to be served personally (or by ordinary
mail).

Page 1 of 2



Supreme Court No. CV-94-0093-SA
Page 2 of 2

IT IS FURTHER ORDERED that the response to the relief requested in
the Petition shall be filed and served not later than Tuesday, March
22, 1994, '

IT IS FURTHER ORDERED that Petitioner may file a reply to the
response not later than Thursday, March 31, 1994.

Proof of service shall be promptly filed in this court indicating
SPECIFICALLY the method and date of service.

See attached "Appellate Advocacy Instructions for Oral Arguments."

DATED this 10th day of March, 1994.

KATHLEEN E. KEMPLEY v
Chief Deputy Clerk




ARIZONA SUPREME COURT
APPELLATE ADVOCACY INSTRUCTIONS
FOR ORAL ARGUMENTS

If there is any change in positions or status of the
case, the court is to be informed immediately.

If the lawyer arguing fails to sign in at the clerk’s
office at least thirty minutes before the time scheduled
for argument, the case may be moved, vacated, or argument
commenced without the lawyer being present, whichever the
court deems best under the circumstances.

If the lawyer intends to refer to exhibits during
argument, he or she must deliver six copies to the clerk
at the time of sign-in, plus one copy to each opponent.

If a chart, graph, or exhibit is to be used on an easel
during argument, the clerk must be notified at sign-in or
before so that proper arrangements can be made before
argument commences. If such a chart, graph, or exhibit
is used, it is helpful to the court if photos or other
replicas are given to the clerk at the time of sign~in.

There is an attorneys’ lounge located near the Supreme

Court courtroom for use by all attorneys arguing before
the Court. Please check with the clerk’s office and a

deputy clerk will direct you to Room 424.

A dress code is enforced. Lawyers, male and female, are
required to dress appropriately for court appearances.

BEach lawyer should identify himself or herself at the
time he or she commences argument.

The microphone at the podium is for the purpose of
recording and separate sound amplification; do not block
microphone with your papers.

The time remaining for each lawyer’s argument is kept by
the clerk. Each lawyer must keep himself or herself
aware of the time. If the lawyer with opening argument
wishes to save time for rebuttal, he or she will be
responsible to conclude opening argument before the
allotted time has been used. The lawyers should bear in
mind that time spent answering questions is charged
against the allotted time for argument.



io.

11.

No one is allowed at the counsel table in front of the
bar except those who have been admitted to the bar and
who are connected in some way with the case being argued.
This includes, of course, members of the firms of those

‘arguing or those who have appeared on the brief.

Non-lawyers are not permitted at the counsel table or in
front of the bar. Lawyers who are not connected with the
case are also not permitted.

If a lawyer has any questions about procedure, protocol,
or the like, these may be addressed to the clerk before
argument commences.






- IN THE SUPREME COURT ADJUTACATION COMMISSIH

STATE OF ARIZONA

CALMAT CO. OF ARIZONA, an Arizona
corporation and successor in interest by merger to
Arizona Sand & Rock Company, CALMAT
PROPERTIES CO., a California corporation,
CALMAT LAND CQ., a California corporation,
ALLIED CONCRETE & MATERIALS CO., an
Arizona corporation, SALT RIVER PROJECT
AGRICULTURAL IMPROVEMENT & POWER
DISTRICT and SALT RIVER VALLEY WATER
USERS’ ASSOCIATION, SALT RIVER PIMA-
MARICOPA INDIAN COMMUNITY,

Petitioners,
V.

THE ARIZONA NAVIGABLE STREAM
ADJUDICATION COMMISSION, an agency of the
State of Arizona, and CURTIS JENNINGS, JAY
BRASHEAR, MARGARET S. PETERSON,
HAROLD RAMSBACHER and TROY L. PEWE, in
their official capacities as members of and
constituting The Arizona Navigable Stream
Adjudication Commission,

Respondents.

Ret'd ?D = \\ 1% C\\\j
By @' &WWD{)

AREZOMA NAVIGADLE STHEARM
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No. CV-94-0093-SA

Arizona Navigable Stream
Adjudication Commission No.
94-1

PROOF OF SERVICE

96-002-04§

SALT RIVER
o/t

ORIGINAL

The undersigned counsel for Petitioners hereby certifies that on March 9, 1994, copies

of this its Petition for Special Action, Appendix to Petition for Special Action and Request for

Oral Argument, were hand-delivered to each of the following which includes each of the

Respondents and the counsel to the Respondent Commission:

Rebecca Good, Secretary

Arizona Navigable Stream Adjudication Commission

1616 West Adams Street, 3rd Floor
Phoenix, Arizona 85007



Curtis A. Jennings, Esq.

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Harold Ramsbacher

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Jay Brashear

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Margaret S. Peterson

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Troy L. Pewe

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

J. Grant Woods, Esq.

Shirley S. Simpson, Esq.

OFFICE OF THE ATTORNEY GENERAL
1275 West Washington

Phoenix, Arizona 85007

In addition, the undersigned counsel for Petitioners hereby certifies that on March 11,
1994, copies of this Court’s March 10, 1994, "Order Setting Date of Hearing, Directing Service,
and Fixting Time for Response and Reply" were hand-delivered to the same with an additional
copy being served as follows:

Anthony J. Ching

Assistant Attorney General

OFFICE OF THE ATTORNEY GENERAL

1275 West Washington

Phoenix, Arizona 85007
Attorney for Arizona Navigable Stream Adjudication Commission

2-



J. Grant Woocis and Shirley S. Simpson were served with the Order in their capacity as
Attorneys for Potential Intervenor-Respondent M. J. Hassell, in his official capacity as
Commissioner of the State Land Department.

RESPECTFULLY SUBMITTED this "{w{__/luday of March, 1994,

Richard B. Wilks # 001188

SHEA & WILKS

114 West Adams Street

Suite 200

Phoenix, Arizona 85003

(602) 257-1126

Attorneys for Petitioners Salt River Pima-Maricopa Indian
Community

M. Byron Lewis # 002047

John B. Weldon, Jr. # 003701

JENNINGS, STROUSS & SALMON

2 North Central Avenue

Suite 1600

Phoenix, Arizona 85004

(602) 262-5826

Attorneys for Petitioners Salt River Project Agricultural
Improvement & Power District and Salt River Valley Water Users’
Association

and

SNELL & WILMER

By /&—/ /0. W
Robért B. Hoffman # 00?%5

Bruce P. White # 00430

One Arizona Center

400 East Van Buren Street

Phoenix, Arizona 85004-0001

{602) 382-6233

Attorneys for Petitioners Calmat Co. of Arizona, Calmat

Properties Co., Calmat Land Co., and Allied Concrete &
Materials Co.




CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this M\&ay of March, 1994, a copy of the
foregoing Proof of Service were hand-delivered to each of the following:

Rebecca Good, Secretary

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Curtis A. Jennings, Esq.

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Harold Ramsbacher

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Jay Brashear

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Margaret S. Peterson

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Troy L. Pewe

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

J. Grant Woods, Esq.

Shirley S. Simpson, Esq.

OFFICE OF THE ATTORNEY GENERAL
1275 West Washington

Phoenix, Arizona 85007

Attorneys for Potential Intervenor-Respondent
M. J. Hassell, in his official capacity as
Commissioner of the State Land Department



Anthony J. Ching

Assistant Attorney General

OFFICE OF THE ATTORNEY GENERAL

1275 West Washington

Phoenix, Arizona 85007

Attorney for Arizona Navigable Stream Adjudication

Commission
B
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IN THE SUPREME COURT
STATE OF ARIZONA

CALMAT CO. OF ARIZONA, an Arizona
corporation and successor in interest by merger to No. CV-84-0093-SA
Arizona Sand & Rock Company, CALMAT

PROPERTIES CO., a California corporation,

CALMAT LAND CO., a California corporation, Arizona Navigable Stream
ALLIED CONCRETE & MATERIALS CO., an Adjudication Commission No.
Arizona corporation, SALT RIVER PROJECT 94-1

AGRICULTURAL IMPROVEMENT & POWER
DISTRICT and SALT RIVER VALLEY WATER
USERS’ ASSOCIATION, SALT RIVER PIMA-

MARICOPA INDIAN COMMUNITY, NOTICE OF PENDING
LEGISLATION
Petitioners,
v. 96-002-0/5"
THE ARIZONA NAVIGABLE STREAM
SA
ADJUDICATION COMMISSION, an agency of the LT RIVER
State of Arizona, and CURTIS JENNINGS, JAY Dl
BRASHEAR, MARGARET S. PETERSON,
HAROLD RAMSBACHER and TROY L. PEWE, in G E N A E,_
their official capacities as members of and D R E

constituting The Arizona Navigable Stream
Adjudication Commission,

Respondents.

Attached hereto is a copy of the Senate engrossed version of House Bill 2589. The
undersigned is advised that it is likely that the House will concur in the Senate amendments and
the bill will be sent to the Governor. The effect, if any, that the bill would have on the pending

proceeding, should the bill become law, is likely to be raised at oral argument.



RESPECTFULLY SUBMITTED this | %hday of April, 1994,

Richard B. Wilks # 001188

SHEA & WILKS

114 West Adams Street

Suite 200

Phoenix, Arizona 85003

(602) 257-1126

Attorneys for Petitioners Salt River Pima-Maricopa Indian
Community

M. Byron Lewis # 002047

John B. Weldon, Jr. # 003701

JENNINGS, STROUSS & SALMON

2 North Central Avenue

Suite 1600

Phoenix, Arizona 85004

(602) 262-5826

Attorneys for Petitioners Salt River Project Agricultural
Improvement & Power District and Salt River Valley Water Users’
Association

and

SNELL & WILMER

BYA%/WM

RoYert B. Hoffman # O? )
Bruce P. White # 0048

One Arizona Center

400 East Van Buren Street

Phoenix, Arizona 85004-0001

(602) 382-6233

Attorneys for Pefitioners Calmat Co. of Arizona, Calmat
Properties Co., Calmat Land Co., and Allied Concrete &
Materials Co.




CERTIFICATE QF SERVICE

The undersigned hereby certifies that on this Zﬁn?iay of April, 1994, a copy of the
foregoing Notice of Pending Legislation were hand-delivered to each of the following:

Rebecca Good, Secretary

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Curtis A. Jennings, Esq.

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Harold Ramsbacher

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Jay Brashear

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Margaret S. Peterson

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Troy L. Pewe

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

J. Grant Woods, Esq.

Shirley S. Simpson, Esq.

OFFICE OF THE ATTORNEY GENERAL
1275 West Washington

Phoenix, Arizona 85007

Attorneys for Potential Intervenor-Respondent
M. J. Hassell, in his official capacity as
Commissioner of the State Land Department



Anthony J. Ching

Assistant Attorney General

OFFICE OF THE ATTORNEY GENERAL

1275 West Washington

Phoenix, Arizona 85007

Attorney for Arizona Navigable Stream Adjudication

Commission
[ Auns] L.
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Senate Engrossed House Bill

State of Arizona

House of Representatives
Forty-first Legislature
Second Regular Session
1994

HOUSE BILL 2689

AN ACT

AMENDING SECTIONS 37-1101, 37-1121 THROUGH 37-1128, ARIZONA REVISED
STATUTES; REPEALING SECTION 37-1129, ARIZONA REVISED STATUTES; AMENDING
SECTIONS 37-1130, 37-1131, 37-1151, 37-1154, 37-1156, 41-192, 41-1304 AND
41-3000.09, ARIZONA REVISED STATUTES; AMENDING TITLE 37, CHAPTER 7,
ARTICLE 2, ARIZONA REVISED STATUTES, BY ADDING SECTION 37-1132; AMENDING
TITLE 41, CHAPTER 8, ARIZONA REVISED STATUTES, BY ADDING ARTICLE 1.1;
CHANGING THE CHAPTER HEADING OF TITLE 37, CHAPTER 7, ARIZONA REVISED
STATUTES, TO "STATE CLAIMS TO STREAMBEDS"; MAKING APPROPRIATIONS; RELATING
TG PRIVATE PROPERTY OWNERSHIP.

Be it enacted by the Legislature of the State of Arizona:
Section 1. Section 37-1101, Arizona Revised Statutes, is amended to

37-1101. Definitions ,

In this chapter, unless the context otherwise requires:

1. *“Arizona navigable stream adjudication commission® or
“commission" means the Arizona havigable stream adjudication commission
established by section 37-1121.

2. "Bed" means the land 1lying between the ordinary high LOW
watermarks of a watercourse.

section—45-161-

3. “DETERMINATION OF NONNAVIGABILITY IN A PUBLIC PROCEEDING" MEANS
A DETERMINATION THAT A PARTICULAR WATERCOURSE WAS NOT NAVIGABLE BEFORE, OR
AS OF, FEBRUARY 14, 1912 BY A FINAL, UNAPPEALABLE DECISION OF A JUDICIAL
OR ADMINISTRATIVE BODY, INCLUDING ANY DETERMINATION OF NONNAVIGABILITY OF:

(2) ANY PORTION OF THE SALT RIVER LYING BETWEEN GRANITE REEF DAM
AND ITS CONFLUENCE WITH THE GILA RIVER.

(b) THE AGUA FRIA RIVER.

read:
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4. "Highway for commerce" means a corridor or conduit within which
the _exchange of goods, commodities or property or the transportation of
persons may be conducted.

5. "Man-made water conveyance system" means:

(a) An irrigation or drainage canal, lateral canal, ditch or flume.

(b) A municipal, industrial, domestic, irrigation or drainage water
system, including dams, reservoirs and diversion facilities.

{c) A .channel or dike that 1is designed, dedicated and constructed
solely for flood control purposes.

(d) A hydropower inlet and discharge facitity.

(e) A canal, lateral canal, ditch or channel for transporting
central Arizona project water.

6. "Navigable" or "navigable watercourse" means a watercourse, or a
portion or reach of a watercourse, that was in existence on February 14,
1912, and AT that TIME was used or was susceptible to being used, in its
ordinary and natural condition, as a highway for commerce, over which
trade and travel were or could have been conducted in the customary modes

of trade and travel on water.
3 e aRS—the—line—on—the-shore—of-a

7. "ORDINARY LOW WATERMARK" MEANS THE LINE ON THE BANKS OF A
WATERCOURSE CREATED WHEN THE WATER RECEDES AT ITS REGULARLY RECURRING
LOWEST STAGE IN NORMAL YEARS WITHOUT REFERENCE TO UNUSUAL DROUGHTS.

8. "Public entity" means the United States and jts agents, this
state, a county, city or town, a county flood control district or any
other entity established under title 48. .

9. "Public trust 1land" means the portion of the bed of a
watercourse that d{s located in this state and that is determined to have
been a navigable watercourse as of February 14, 1912. Public trust land
does not include land held by this state pursuant to any other trust.

10. "PUBLIC TRUST PURPOSES* OR "PUBLIC TRUST VALUES" MEANS COMMERCE,
NAVIGATION AND FISHING.

0+ 11. *Riparian area" means a geographically delineated area with
distinct resource values, that {is characterized by deep-rooted plant
species that depend on having roots in the water table or its capillary
zone and that occurs within or adjacent to a natural perennial or
intermittent stream channel or within or adjacent to a Take, pond or marsh
bed maintained primarily by natural water sources.. Riparian area does not
include areas in or adjacent to ephemeral stream channeis, artificially
created stockponds, man-made storage reservoirs constructed primarily for
conservation or regulatory storage, municipal and industrial ponds or

-2-
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man-made water OR EFFLUENT transportation, distribution, off-stream
storage and collection systems,
i awatart hac e

12. “Watercourse® means the main body or a portion or reach of any
lake, river, creek, stream, wash, arroyo, channel or other body of water,
Watercourse does not include a man-made conveyance system described in
paragraph 5 of 'this section, except to the extent that the 'system
gncoTp?sses Tands that were part of a natural watercourse as of February

4, 1912, ’
Sec. 2. Section 37-1121, Arizona Revised Statutes, 1is amended to

37-1121. Arizona navigable stream adjudication commission
A. The Arizona navigable

stream adjudication commission 1ig
established through July 1, 2000 AS A SEPARATE AGENCY AND INDEPENDENT OF
THE STATE LAND DEPARTMENT. The commission consists of five persons, not
more than three of whom shall be of the same political party, appointed by
the governor pursuant to section 38-211. Persons who are appointed to the
commission must be well-informed on {ssues relating to rivers and streams
in this state. The commission shall select a presiding officer from among
its members.

B. Members of the commission are pubiic officers for purposes of
titie 38, chapter 3, article 8 and title 38, chapter 3.1. A person who
has advocated for or expressed a desire that a watercourse in this state
be determined to have been navigable or nonnavigable may not serve. as a

read:

‘commission member. A COMMISSION MEMBER WHO IS A WITNESS, GIVES EVIDENCE

OR MAKES STATEMENTS OF PERSONAL KNOWLEDGE OF THE CHARACTERISTICS OF
NAVIGABILITY OF A WATERCOURSE FOR THE COMMISSION'S CONSIDERATION SHALL NOT
PARTICIPATE AS A COMMISSION MEMBER IN PROCEEDINGS RELATING TO THAT
WATERCOURSE. A commission member shall not:

1. Have any bias regarding the possible navigability of any

watercourse or a portion or reach of a watercourse.

2. Own, obtain a significant portion of income from or claim any
ownership or possessory interest in lands affected by this chapter.

3. Directly or indirectly receive a significant portion of income
from a person who claims an ownership or possessory interest in 1lands
affected by this chapter or from a person who obtains a significant
portion of income from such lands nor have been employed by such persons
within two years before, or be employed by such persons within two years
after, the commission member's term of office.

C. Funding for the commission and 1ts necessary and reasonable
expenses, including contracting for private services, shall be provided

from such Tlegislative
appropriations as may be necessary to permit the commission to fulfill its
responsibilities. _

D. The governor, on good cause shown, may remove a member for
neglect of duty or misconduct or malfeasance in office. On removal, the
governor shall file with the secretary of state a complete statement of -
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all charges made against the member, the governor's findings and a
complete record of the disciplinary proceedings conducted with respect to
the removal.

E. Members are eligibie to receive compensation pursuant to section
38-611 for service on the commission, unless a member who 1is otherwise
employed as a- public officer is prohibited from receiving additional
compensation.

F. The commission shall maintain its principal office at the state
capital but may hold meetings or hearings any place in this state. The
coomission shall meet at least once each calendar quarter, except THAT if
the commission has completed all drvestigatiensy Inquiries and hearings
required under this chapter, the commission shall not be required to meet.
The presiding officer or a majority of the members may call additional
meetings. On termination, the commission shall transmit all of its
records to the department SECRETARY OF STATE.

G. In the event of a vacancy on the commission, the governor may
appoint a replacement member pursuant to section 38-211.

H.  NOTWITHSTANDING SECTION 41 192, THE ATTORNEY GENERAL SHALL NOT
ADVISE OR REPRESENT THE COMMISSION,

He I. For purposes of subsection B of this section, "significant
portion of income" means ten per cent or more of gross personal income for
a calendar year.

Sec. 3. Section 37-1122, Arizona Revised Statutes, is amended to
read:

37-1122. General powers and duties of the commission

A. The commission shall:

1. Adopt rules and establish procedures and services that are
necessary or desirable to carry out the provisions and purposes of this
chapter.

2. Assemble and distribute information to the public relating to
the commission's determinatdon FINDING AND RECOMMENDATION of navigability
of any watercourse and the commission's other activities.

3. Conduct Jevestigationsy inquiries or hearings in performing the
commission's powers and duties. THE COMMISSION SHALL CONDUCT ITS
PROCEEDINGS INFORMALLY WITHOUT ADHERENCE TO JUDICIAL RULES OF PROCEDURE OR
EVIDENCE., THE COMMISSION SHALL FACILITATE PARTICIPATION BY PERSONS WHO
ARE NOT REPRESENTED BY LEGAL COUNSEL AND SHALL NOT REQUIRE A PERSON TO
FILE DOCUMENTS OR NOTICES IN ORDER TO BE HEARD AND PARTICIPATE 1IN
PROCEEDINGS BEFORE THE COMMISSION,

4. Exercise such other powers as may be necessary to fully carry
out its responsibilities imposed by this chapter.

B. THE COMMISSION MAY EMPLOY OR CONTRACT FOR LEGAL COUNSEL,
INDEPENDENT FROM THE ATTORNEY GENERAL, AND OTHER PROFESSIONAL  AND
ADMINISTRATIVE SERVICES. CONTRACTS FOR LEGAL AND PROFESSIONAL SERVICES
ARE EXEMPT FROM SECTION 41-192 AND TITLE 41, CHAPTER 23.

Sec. 4, Section 37-1123, Arizona Revised Statutes, 1s amended to
read:
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37-1123. Receiving and compiling evidence and records
A. The commissio

_ - Ny—with—the—assistance—obthewwstabe—Iand
departmenty shall ecollectr—eompiley recelve, review and consider all

relevant historical and other evidence savailable—or presented to the
commission BY THE STATE LAND DEPARTMENT AND BY OTHER PERSONS, regarding
the navigability OR NONNAVIGABILITY of watercourses in this state as of
February 14, 1912, together with associated public trust values, EXCEPT
FOR EVIDENCE WITH RESPECT TO THE COLORADC RIVER, andy-based—on—that
evidence, AFTER PUBLIC HEARINGS CONDUCTED PURSUANT TO SECTION 37-1126:

1. BASED ONLY ON EVIDENCE OF NAVIGABILITY OR NONNAVIGABILITY,
determine MAKE FINDINGS AND RECOMMENDATIONS TO THE LEGISLATURE PURSUANT TO
SECTION 37-1128 AS T0 which watercourses and portions and reaches of
watercourses were not navigable em-that-date AS OF FEBRUARY 14, 1912.

2. BASED ONLY ON EVIDENCE OF NAVIGABILITY OR NONNAVIGABILITY,
determine MAKE FINDINGS AND RECOMMENDATIONS TO THE LEGISLATURE PURSUANT TO
SECTION 37-1128 AS 70 which watercourses and portions and reaches of
watercourses were navigable en-that—date AS OF FEBRUARY 14, 1912,

3. IN A SEPARATE, SUBSEQUENT PROCEEDING PURSUANT TO  SECTION

"37-1128, SUBSECTION H, CONSIDER EVIDENCE OF PUBLIC TRUST VALUES AND THEN

1dentify AND MAKE A PUBLIC REPORT OF any public trust values that are now
associated with the navigable watercourses.

B. BEFORE RECEIVING, REVIEWING OR CONSIDERING ANY EVIDENCE PURSUANT
70 SUBSECTION A OF THIS SECTION FOR A PARTICULAR WATERCOURSE, THE
COMMISSION SHALL PUBLISH NOTICE ONCE EACH WEEK FOR THREE CONSECUTIVE NEEKS
IN A NEWSPAPER OF GENERAL CIRCULATION 1IN EACH COUNTY IN WHICH THE
WATERCOURSE IS LOCATED. THE NOTICE SHALL INCLUDE:

1. A STATEMENT OF THE INTENT 70 RECEIVE, REVIEW AND CONSIDER
EVIDENCE.

2. AN ADDRESS TO WHICH INTERESTED PARTIES MAY SUBMIT EVIDENCE FOR
THE COMMISSION'S REVIEW.

3. A DATE BY WHICH EVIDENCE MUST BE SUBMITTED.

4, A GENERAL DESCRIPTION OF THE PROCEDURES THE COMMISSION WILL USE
TO REVIEW THE EVIDENCE.

B+ C. Private citizens, clubs, organizations, corporations,
partnerships, unincorporated associations, municipal corporations and
public entities may present evidence to the commission 3
sworp-~tastimony at a hearing according to commission rules. THE
SUBMISSION OF EVIDENCE BY ANY PARTY PURSUANT TO THE COMMISSION'S NOTICE
UNDER SUBSECTION B OF THIS SECTION DOES NOT PRECLUDE THAT PARTY FROM
SUBMITTING ADDITIGNAL EVIDENCE AT ANY HEARING BEFORE THE COMMISSION.,

& D. The commission STATE LAND DEPARTMENT shall consult and
coordinate its efforts to gather and—review evidence of navigability - and
public trust values with the department of water resources, the game and
fish department, the state parks board and other interested persons and
public and private entities. and THE COMMISSION shall consider the
information that those persons and entities have compiled regarding 'the
navigability of watercourses.

-5-
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B+ E. After
public notice, the commission shall set priorities for investigating and
CONDUCT HEARINGS ON the navigabiiity of the watercourses in

this state. In setting the priorities, the commission shall consider:

1. The number and value of parcels of real property that are
affected by a state claim of sovereign ownership to the bed of the
watercourse, _ . '

2. The degree of hardship to private parties and political
subdivisions due to title uncertainties relating to the bed of the
watercourse.,

3. The significance of the public trust values associated with the
watercourse and the degree to which those values are threatened.

4. The potential viability of this state's sovereign claims to the
watercourse, giving higher priority consideration to more viable claims.

& F. A person who is aggrieved by the undetermined navigabitity
status of a watercourse may petition the commission to modify the priority
set under subsection B~ E of this section and grant expedited
consideration for a particular watercourse or portion or reach of a
watercourse. The commission shall grant the petition if justified by the
factors listed in subsection B~ E of this section.

#+ G. No judicial action seeking a determination of navigability
of a watercourse, TO ESTABLISH OR OBTAIN OWNERSHIP OF LAND WITHIN THE BED
AND BANKS OF A WATERCOURSE OR TO DETERMINE ANY PUBLIC TRUST VALUES
ASSOCIATED WITH A WATERCOURSE may be commenced, continued or completed
uniess

see%4enr—4#u+m5ad4e4a4~—aet4en-may—p&eeeeé THE LEGISLATURE HAS FOUND THAT
THE WATERCOURSE WAS NAVIGABLE OR NONNAVIGABLE PURSUANT TO SECTION 37-1128.
This subsection does not preclude the department from seeking a temporary
restraining order or injunctive relief at any time to prevent loss or
damage to public trust resources.

. H. NOTWITHSTANDING SUBSECTION & OF THIS SECTION, ANY CONDEMNATION
ACTION BY THIS STATE OR A POLITICAL SUBDIVISION OF THIS STATE MAY PROCEED
TO TRIAL AND CONCLUSION, INCLUDING THE PAYMENT OF COMPENSATION, REGARDLESS
OF THE POTENTIAL CLAIM OF TITLE BY THIS STATE BASED ON THE NAVIGABILITY OF
THE WATERCOURSE. IN ANY ACTION COMMENCED OR CONTINUED PURSUANT TO THIS
SUBSECTION, THE COURT SHALL NOT CONSIDER OR DECIDE THE NAVIGABILITY OF THE
WATERCOURSE.  ANY JUDGMENT IN ANY ACTION COMMENCED OR CONTIRUED PURSUANT
TO THIS SUBSECTION SHALL BE SUBJECT TO A POTENTIAL CLAIM OF TITLE BY THIS
STATE BASED ON THE NAVIGABILITY OF THE WATERCOURSE.

Sec. §. Section 37-1124, Arizona Revised Statutes, is amended to
read: :

37-1124. Compiling evidence and records by de artment .

A. Beginning on or about the date that the commission establishes
priorities pursuant to section 37-1123, subsection B~ E, but in no event
later than January 2, 1993, the department shall begin the necessary

-6
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investigation and inguiries to assemble the evidence relevant to

FINDING navigability with respect to those watercourses given
the highest priority by the commission. The department shall continue the
investigations and inquiries as resources permit, in the order of priority
set by the commission,

B. After collecting and documenting all reasonably available
evidence regarding the condition and usage of a watercourse as of February
14, 1912, the present uses of the underlying land and the public trust
values assocfated with the watercourse, if any, the department shall
promptly transmit all of the evidence to the commission,

C. The department shall maintain a permanent record of the material
assembled and transmitted to the commission. .

Sec. 6. Section 37-1125, Arizona Revised Statutes, 1is amended to
read:

37-1125. Initial classification of watercourses

A, After the commission receives and reviews sufficient information
to permit ar—initial-determination A PRELIMINARY FINDING with regard to
possible navigability of any reach or portion of a watercourse, the
commission shall initially classify the watercourse or portion or reach of
the watercourse into one of the following categories:

1. The watercourse has characteristics of possible navigabiiity as
of February 14, 1912,

2. The watercourse has no such characteristics of navigability.

B. The commission shall make its determination PRELIMINARY FINDING
under this section in an expeditious manner,

C. The commission shall.maintain a permanent public record of the
classifications of watercourses and portions and reaches of watercourses
made under this section. .

Sec. 7. Section 37-1126, Arizona Revised Statutes, s amended to
read:

37-1126. Hearings; notice

- A, After the commission completes the initial classification of any
watercourse or portion or reach of a watercourse under section 37-1125,
the commission shall schedule public hearings to receive additional
evidence and testimony relating to navigability or nonnavigability of any
such reach or portion, and, ¥petentially AFTER THE COMMISSION FINDS A
WATERCOURSE IS navigable, THE COMMISSION SHALL SCHEDULE PUBLIC HEARINGS TO
IDENTIFY AND MAKE A PUBLIC REPORT OF any public trust values associated
with the watercourse. The hearings shall be held at the commission's
office or, in the case of a hearing concerning a. watercourse located
principally outside of Maricopa county, at the county seat of the county
in which the predominant portion of the particular watercourse is located.
The cormission may schedule additional hearings at other locations at the
commission's discretion.

B. At least thirty days before any public hearing under this

‘section, the commission shall cause notice of the hearing to be published

in two newspapers, one of statewide circulation and another of general
circulation in the county where the hearing is to be held. In addition,

T
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the commission shall mail notice of the hearing to any person who has
previously requested notice of hearings in writing from the commission.

Sec. 8. Section 37-1127, Arizona Revised Statutes, is amended to
read:

37-1127. Boundary agreements; negotiations; recording;

. effect . :

A. At any time before a final JUDICIAL determination under-section
371128 as to whether a watercourse or a portion or reach of a watercourse
was navigable as of February 14, 1912, the commissioner may negotiate with
any person or public entity having or claiming an interest in any land
affected by this state's claim of sovereign ownership due to navigability
for the purpose of reaching a boundary or exchange agreement,

8. At least thirty days before submitting a proposed boundary or
exchange agreement to the board of appeals for approval under subsection C
of this section, the commissioner shall provide written notice of the
proposed action and an opportunity to comment to any person who has
previously requested written notice of actions under this section. The
commissioner shall provide contemporaneous written notice of the final
decision to any person who filed a comment.

. C. The board of appeals established under section 37-213 must
approve each boundary or exchange agreement. In considering whether to
approve a boundary or exchange agreement, the board shall consider whether
the agreement is prudent and consistent with the public trust and the:
Constitution of Arizona.

D. The board of appeals may allow an exchange only if both of the
following conditions are met:

1. The land being transferred by the state is not of material use
for trust purposes.

2. The land being acquired by the state s of material use for
trust purposes and has an appraised value equal to or greater than the
value of the land being transferred by the state.

£. Lands that are transferred to this state in an approved boundary
or exchange agreement become public trust lands.

F. An approved boundary or exchange agreement is binding on this
state and other parties to the agreement but is not admissibie as evidence
and may not be cited as precedent {n any judictal or administrative
proceeding involving the determination—of navigability of any watercourse,
portion or reach.

G. A boundary or exchange agreement shall be recorded in the office
of the county recorder of each county in which all or part of the affected
land is located.

Sec. 9. Section 37-1128, Arizona Revised Statutes, is amended to

read:
37-1128. Determination of  navigability; quiet title
action
A. After the commission completes the public hearing -and
conculbation—activities with respect to & watercourse, the commission
shall again review all available evidence and render its deeisien FINDING

-8-
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AND RECOMMENDATION as to whether the particular watercourse, or any
portion or reach of the watercourse, was navigable as of February 14,

1912,

B. IF ANY DETERMINATION OF NONNAVIGABILITY IN A PUBLIC PROCEEDING
EXISTS FOR A WATERCOURSE OR A PORTION OR REACH OF A WATERCOURSE, IT IS
PRESUMED THAT THE ENTIRE WATERCOURSE WAS NONNAVIGABLE AS OF FEBRUARY 14,
1912, AND THE COMMISSION SHALL FIND AND RECOMMEND THAT IT WAS NONNAVIGABLE
UNLESS THERE IS CLEAR AND CONVINCING EVIDENCE THAT THE WATERCOURSE WAS
NAVIGABLE.

C. THE COMMISSION SHALL FIND AND RECOMMEND THAT A WATERCOURSE WAS
NONNAVIGABLE IF, AS OF FEBRUARY 14, 1912, THE WATERCOURSE EITHER:

1. WAS NOT USED OR SUSCEPTIBLE OF BEING USED FOR BOTH COMMERCIAL
TRADE AND TRAVEL.

2, FLOWED ONLY IN DIRECT RESPONSE TO PRECIPITATION AND WAS DRY AT
ALL OTHER TIMES.

D. UNLESS THERE IS CLEAR AND CONVINCING EVIDENCE THAT A WATERCOURSE
WAS NAVIGABLE, IT IS PRESUMED, AND THE COMMISSION SHALL FIND AND
RECOMMEND, THAT THE WATERCOURSE WAS NONNAVIGABLE IF, WITH RESPECT TO THE
WATERCOURSE AS OF FEBRUARY 14, 1912, ANY OF THE FOLLOWING APPLIED:

1. NO SUSTAINED TRADE AND TRAVEL OCCURRED BOTH UPSTREAM AND
DOWNSTREAM IN THE WATERCOURSE.

2. NO PROFITABLE COMMERCIAL ENTERPRISE WAS CONDUCTED BY USING THE
WATERCOURSE FOR TRADE AND TRAVEL.

3. VESSELS CUSTOMARILY USED FOR COMMERCE ON NAVIGABLE WATERCOURSES
IN 1912, SUCH AS KEELBOATS, STEAMBOATS OR POWERED BARGES, WERE NOT USED ON
THE WATERCOURSE.

4, DIVERSIONS WERE MADE FROM THE WATERCOURSE TO IRRIGATE AND
RECLAIM LAND BY PERSONS WHO MADE ENTRIES UNDER THE DESERT LAND ACT OF
1877, AS AMENDED (43 UNITED STATES CODE SECTIONS 321 THROUGH 339), ANY
OTHER FEDERAL ACT OR TO PROVIDE WATER TO LANDS THAT ARE INCLUDED 'IN A
FEDERAL RECLAMATION PROJECT OR AN INDIAN RESERVATION THAT WOULD HAVE BEEN
INCONSISTENT WITH OR IMPEDIMENTS TO NAVIGATION.

5. ANY BOATING OR FISHING WAS FOR RECREATIONAL AND NOT COMMERCIAL
PURPOSES.

6. ANY FLOTATION OF LOGS OR OTHER MATERIAL THAT OCCURRED OR WAS
POSSIBLE ON THE WATERCOURSE WAS NOT AND COULD NOT HAVE BEEN REGULARLY
CONDUCTED FOR COMMERCIAL PURPOSES.

7. THERE WERE BRIDGES, FORDS, DIKES, MANMADE WATER CONVEYANCE
SYSTEMS OR OTHER STRUCTURES CONSTRUCTED IN OR ACROSS THE WATERCOURSE THAT
WOULD HAVE BEEN INCONSISTENT WITH OR IMPEDIMENTS TO NAVIGATION.

8. TRANSPORTATION 1IN PROXIMITY TO THE WATERCOURSE WAS CUSTOMARILY
ACCOMPLISHED BY METHODS OTHER THAN BY BOAT.

9. THE UNITED STATES DID NOT REGULATE THE WATERCOURSE UNDER THE
RIVERS AND HARBORS ACT OF 1899 (33 UNITED STATES CODE SECTIONS 401 THROUGH

467e). .
E. IN FINDING WHETHER A WATERCOURSE WAS NAVIGABLE, THE COMMISSION
SHALL NOT CONSIDER: .

-9.
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1. WATERS THAT HAD BEEN APPROPRIATED FOR BENEFICIAL USES ON OR
BEFORE FEBRUARY 14, 1912 AS BEING WITHIN THE ORDINARY AND NATURAL
CONDITION OF THE WATERCOURSE.

2. THE USE QF FERRIES TO CROSS A WATERCOURSE.

3. FISHING FROM THE BANKS OF A WATERCOURSE.

4. USES OF THE WATERCOURSE UNDER FLOOD CONDITIONS.

F. IN FINDING WHETHER A WATERCOURSE WAS NAVIGABLE, THE COMMISSION
SHALL CONSIDER THE EXISTENCE OF DAMS AND DIVERSIONS OF WATER AND THE
IMPACT OF OTHER HUMAN USES THAT EXISTED OR OCCURRED AT THE TIME OF

STATEHOOD AS PART OF THE ORDINARY AND NATURAL CONDITION OF THE

WATERCOURSE.

G. SUBJECT TO THE SPECIFIC STANDARD OF PROOF STATED IN SUBSECTION D
OF THIS SECTION, if the preponderance—of-the evidence PRESENTED BY THE
STATE LAND DEPARTMENT OR BY ANY OTHER PERSON CLAIMING THAT THE WATERCOURSE
WAS NAVIGABLE does not establiish that the watercourse was navigable, the
commission shall issue its determination RECOMMENDATION confirming FINDING
THAT the watercourse $6—be WAS nonnavigable.

H. With respect to those watercourses or PORTIONS OR reaches of
watercourses that the commission determires—to-be FINDS WERE navigable,
the commission shall deoeument, IN A SEPARATE, SUBSEQUENT PROCEEDING,
IDENTIFY AND MAKE A PUBLIC REPORT OF any public trust values associated
with the navigable watercourse or portion or reach of the watercourse.
These determinations . FINDINGS of nonnavigability or navigability and
IDENTIFICATION OF any public trust values shall be in writing and shall be
supported with sufficient documentation and detail to confirm the
rationale and basis for the decision. THE COMMISSION'S ACTION PURSUANT TO
THIS SECTION IS NOT A FINAL ADMINISTRATIVE DECISION SUBJECT TO JUDICIAL
REVIEN PURSUANT TO TITLE 12, CHAPTER 7, ARTICLE 6 Ihe~eomm#ss+en—s

de%enm#aa%&env

I. THE COMMISSION SHALL REPORT ITS FINDINGS AND RECOMMENDATION TO
THE PRESIDENT OF THE SENATE AND THE SPEAKER OF THE HOUSE OF
REPRESENTATIVES. THE PRESIDENT AND THE SPEAKER SHALL PROVIDE FOR
LEGISLATIVE HEARINGS, AND IF THE LEGISLATURE FINDS THAT THE WATERCOURSE

WAS:

1. NONNAVIGABLE, THE LEGISLATURE SHALL ENACT LEGISLATION RATIFYING
THE COMMISSION'S FINDINGS AND RECOMMENDATION AND ODISCLAIMING TITLE AS
PROVIDED BY SECTION 37-1130,

2. NAVIGABLE, THE LEGISLATURE SHALL ENACT LEGISLATION TO AUTHORIZE
THE STATE LAND DEPARTMENT TO CLAIM THE LAND IN THE BED OF THE WATERCOURSE
AND TG AUTHORIZE THE DEPARTMENT TO FILE AN ACTION TG QUIET TITLE TO THE
LAND.

J. IN AN ACTION TO QUIET TITLE TO LAND IN THE BED OF A WATERCOURSE
BROUGHT PURSUANT TO SUBSECTION I, PARAGRAPH 2 OF THIS SECTION BOTH OF THE
FOLLOWING APPLY: )

1. THE COMMISSION'S RECOMMENDATION AND THE LEGISLATIVE FINDING
SHALL NOT BE USED TO SUPPORT THE STATE'S CLAIM OF TITLE.

-10-
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2. THE COURT MAY MAKE A DETERMINATION OF ANY PUBLIC TRUST VALUES
ASSOCIATED WITH THE LANDS IF TITLE IS QUIETED IN THE STATE.

Sec. 10, Repeal

Section 37-1129, Arizona Revised Statutes, is repealed.

Sec., 11. Section 37-1130, Arizona Revised Statutes, is amended to
read: ‘

37-1130. Title to bed of nonnavigable watercourse;
appropriation of waters for pubiic trust
values

A. st tg-duaieialravie Lhe-commissionis-——determination THE
ENACTMENT OF LEGISLATION FINDING that a watercourse, portion or reach is
nonnavigable constitutes a waiver, relinquishment and disclaimer of this
state's right, title or interest in the bed of the watercourse based on
its navigability.

B. THIS STATE MAY OBTAIN ANY WATER THAT IS NECESSARY TO MAINTAIN
AND PROTECT PUBLIC TRUST VALUES THAT ARE IDENTIFIED BY THE COMMISSION
PURSUANT TO SECTION 37-1128, SUBSECTION H ONLY BY COMPLYING WITH THE
REQUIREMENTS OF TITLE 45.

Sec. 12. Section 37-1131, Arizona Revised Statutes, is amended to
read:

37-1131. Notice to landowners

A. If the commission—determines LEGISLATURE ENACTS LEGISLATION
FINDING a watercourse to be navigable AS PROVIDED IN SECTION 37-1128, THE
STATE LAND DEPARTMENT SHALL DO THE FOLLOWING BEFORE IT FILES QUIET TITLE
ACTIONS: .

1. COLLECT INFORMATION AND PERFORM LAND SURVEYS THAT ARE NECESSARY
TO DETERMINE WHERE THE DEPARTMENT BELIEVES THE EXACT L{OCATION OF THE
BOUNDARIES OF THE BED OF THE WATERCOURSE ARE LOCATED. THE BED OF THE
WATERCOURSE TO WHICH THE STATE CLAIM APPLIES IS THE BED OF THE WATERCOURSE
EXISTING ON THE DATE OF THE LEGISLATURE'S FINDING, UNLESS CLEAR AND
CONVINCING EVIDENCE ESTABLISHES A DIFFERENT LOCATION. BEFORE MAKING THIS
DETERMINATION, THE DEPARTMENT SHALL PROVIDE PUBLIC NOTICE AND “ANY
OPPORTUNITY FOR COMMENT BY THE PRIVATE PROPERTY RIGHTS OMBUDSMAN AND ANY

-11.
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2. COMPILE A COMPLETE DESCRIPTION OF EACH PARCEL OF LAND LYING
WHOLLY OR PARTIALLY IN THE BED OF THE WATERCOURSE, INCLUDING RECORD TITLE
OWNERSHIP BY ANY PERSON, AND A COMPLETE TITLE SEARCH OF EACH PARCEL TO

. SHOW HOW AND WHEN THE LANDS WERE FIRST CONVEYED IN APPARENT VIOLATION OF

THE PUBLIC TRUST. _

3. IF THE LAND WAS CONVEYED IN APPARENT VIOLATION OF THE PUBLIC
TRUST BY AN AGENCY OF THE UNITED STATES, BRING AN ACTION AGAINST THE
UNITED STATES FOR DAMAGES AND PROSECUTE THE ACTION TO FINAL JUDGMENT. ANY
DAMAGES COLLECTED SHALL BE PLACED IN THE RIPARIAN TRUST FUND ESTABLISHED
BY SECTION 37-1156.

B. Within
pursuant—io—section—34—1128 THIRTY DAYS AFTER COMPILING THE PARCEL
INFORMATION PURSUANT TO SUBSECTION A, PARAGRAPH 2 OF THIS SECTIONy— the
department shall notify each record owner or lessee of property that is
located in the bed of the navigable watercoursey~ and each person and
entity that have an interest of record in the propertys— of the decisien
of—the-commission FINDING BY THE LEGISLATURE and that, by virtue of the
decision, ALL OR a portion of the property has-been-determined—to-be WILL
BE CLAIMED AS public trust land of this state IN A QUIET TITLE ACTION.
THE NOTICE SHALL ALSO PROVIDE INFORMATION PREPARED BY THE PRIVATE PROPERTY
RIGHTS OMBUDSMAN EXPLAINING THE PERSON'S RIGHTS AND ANY SERVICES AVAILABLE
FROM THE OMBUDSMAN.

C. THE STATE LAND DEPARTMENT SHALL NOT COMMENCE AN ACTION TO QUIET
TITLE TO LAND UNDER THIS ARTICLE WITHOUT LEGISLATIVE AUTHORIZATION
PURSUANT TO SECTION 37-1128.

Sec. 13. Titie 37, chapter 7, article 2, Arizona Revised Statutes,
is amended by adding section 37-1132, to read:

37-1132. Refunds to record title owners

A. IF THIS STATE'S OWNERSHIP OF A PARCEL OR PORTION OF A PARCEL OF
PROPERTY. IS CONFIRMED IN A QUIET TITLE ACTION UNDER THIS ARTICLE, THE
STATE TREASURER SHALL PAY TO THE RECORD TITLE OWNER AN AMOUNT FROM THE
STATE GENERAL FUND TO:

1. REFUND ALL PROPERTY TAXES EVER PAID ON THE PROPERTY. ,

2. COMPENSATE THE PERSON FOR ALL IMPROVEMENTS'TO THE PROPERTY.

-12-
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3. REFUND THE PURCHASE PRICE PAID FOR THE PROPERTY, PLUS INTEREST
AT -THE LEGAL RATE, IF THE PROPERTY WAS PURCHASED FROM THIS STATE BY THE
PERSON OR ANY PREDECESSOR IN TITLE.

B. THE DEPARTMENT OF ADMINISTRATION, IN COORDINATION WITH THE
DEPARTMENT OF REVENUE AND THE STATE LAND DEPARTMENT, SHALL CERTIFY TO THE

STATE TREASURER THE AMOUNTS DUE TO THE RECORD TITLE OWNER PURSUANT TO THIS

SECTION.
Sec. 14, Section 37-1151, Arizona Revised Statutes, is amended to

37-1151. Petition to release public trust status

A. In responding to a petition filed pursdant—Ho—-section-37-1131
subsection—Ly BY A RECORD TITLE OWNER OR LESSEE the department shall
consider the extent to which the property THAT HAS BEEN CONFIRMED TO THE
STATE'S OWNERSHIP IN A QUIET TITLE ACTION, either because of its nature or
because of changes, is no longer of material use for

PROTECTING PUBLIC TRUST
VALUES. If the department concludes that the property is not of material
use for PROTECTING PUBLIC TRUST VALUES, the
department shall consider the extent to which a release of the trust s
appropriate in 1light of the public benefit to be derived from alternate
uses, and the equitable interests or hardships of the record title holder
or lessee, including each of the following:

1. The year in which the property was acquired by the record owner
or lessee.

2. The entity or person from whom the property was acquired by the
record owner or lessee,

3. The manner in which the record owner or lessee acquired the
property.

4. The purchase price or lease terms paid by the record owner or
Tessee.

S. The amount of property G:axes paid each year since the record
owner or lessee acquired the property.

6. The profit or benefit derived from the property by the record
gwner.

7. The extent to which the record owner on the date of acquisition
knew or should have known that the property was potentially trust land.

8. A1l improvements made to the property since the record owner or
lessee acquired the property.

9. The public trust values identified by the commission.

10. Whether any improvements on the property i{mpair, obstruct,
promote or destroy the ;g;ue of the watercourse for public trust ee

VALUES.

' 11. The existing uses of the property, its reasonable highest and
best use and whether such uses impair, obstruct, promote or destroy the
value of the watercourse for public trust purpeses VALUES,

12, Whether the physical condition of the watercourse has materially
changed since February 14, 1912 adversely affecting the watercourse's
capability of being navigated, including changes due to construction of

-13-
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dams, reservoirs, dikes, levees, canals and ditches that were constructed
for_water conservation or flood control purposes by public entities,
municipal corporations or the United States.

13. Any diminution in value to the record owner's or lessee's
contiguous property caused by this state's ownership.

14, The degree of effect of continuation of the current use or any
proposed change in use of tgg property on public trust uses—ef-mavigationy

VALUES.

15. The 1impact of continuation of the current use or any proposed
change in use of the property on the public trust wesedwree VALUES.

16. The impact of continuation of the current use or any proposed
change 1n wuse of the property when examined cumulatively in conjunction
with existing authorized impediments to full use of the public trust
resource VALUES. -

17. The impact of continuation of the current use or any proposed
change in use of the property on the public trust reseurce VALUES if &hat
reseurce—is THOSE VALUES ARE considered with respect to the primary
purpose to which the resewree PROPERTY is now suitedy—such-—at—commercey

18. The degree to which continuation of the current use or any
proposed change in use requires that broad public uses be set aside 1in
favor of more limited and private uses.

B. At 1least thirty days before issuing a decision that land may be
released from the public trust under this section the department shall
provide written notice of the proposed action and an opportunity to
comment to any person who has previously requested written notice of
actions under this section. The department shall provide contemporaneous
written notice of the final decision to any person who filed a comment.

' ] Sec, 15. Section 37-1154, Arizona Revised Statutes, is amended to
read:

37-1154. Public  improvements in beds of navigable

watercourses; definition

A. A determination by—the—commission that a watercourse or a
portion or reach of a watercourse is navigable does not affect the right
of a public entity to own, operate, maintain or repair a public
improvement reasonably constructed in the bed of the watercourse under the
public entity's powers if the {mprovement was constructed before the
commissionls determination that the watercourse, portion or reach is
navigable and does not materiali, impair the public trust. The public
entity 4s considered to have obtained this state's consent to construct
the public improvement and is not liable to pay compensation to this state
for the land on which the public 1improvement {s constructed if the
improvement does not materially impair, obstruct or destroy the function
of the watercourse for pubiic trust purposes.

B. If the commissioner determines that the pubiic improvement
described 1in subsection A of this section does not, or will not if
appropriate conditions are followed, materially impair the public trust
uses, the department may require the public entity to obtain a permit for

-14-
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the improvement pursuant to section 37-1153 but shall not assess any fee
for_1issuing the permit.

€. At least thirty days before issuing & decision under subsection
D or E of this section the department shall provide written notice of the
proposed action and an opportunity to comment to any person who has
previously requested notice of actions under this section. The department
shall provide contemporaneous written notice of the final decision to any
person who filed a comment.

0. If the commissioner determines that the public improvement
described in subsection A of this section destroys the function of the
watercourse for public trust purposes and is not in furtherance of the
public trust status of the 1land, the public entity may petition the
department for release of public trust status pursuant to section 37-1151.
In evaluating the petition, the department shall consider, in addition to
the factors prescribed by section 37-1151, whether constructing the public
improvement was undertaken pursuant to the public entity's authority and
whether the public improvement continues to serve a public purpose.

E. If the commissioner determines that a release is appropriate
under subsection D of this section, the public entity may purchase this
state's interest in the land without a public auction by paying an amount
to be determined by the department pursuant to section 37-1152 directly to
this state pursuant to section 9-401, subsection A, section 11-251,
paragraph 45 or section 48-3603, subsection C, paragraph 2, as applicable.
No cause of action or claim for reimbursement accrues for the benefit of
any public entity that exercises 1its right to purchase this state's
interest pursuant to this subsection.

F. For purposes of this section, "public improvement" includes any
facility established, constructed or maintained by a public entity
pursuant to law and those works described in section 37-1101, paragraph 5.

Sec. 16. Section 37-1156, Arizona Revised Statutes, is amended to
read:

37-1156. Riparian trust fund; acquisition and management

of riparian lands

A. The riparian trust fund is established in the state treasury
consisting of monies received from the sale or use of sovereign streambed
lands and resources under this chapter, DAMAGES COLLECTED FROM THE UNITED
STATES PURSUANT TO SECTION 37-1131 and any other appropriations, gifts,
grants or donations designated by the donor for that purpose. The state
treasurer shall maintain the fund separate and apart from all other funds.
On notice from the commissfoner the state treasurer shall invest and
divest monies in the riparian trust fund as provided by section 35-313,
and monies earned shall be credited to the riparian trust fund. The state
treasurer shail report and maintain a separate accounting of income and
other proceeds from investing trust fund monies.

B. The state Tand commissioner shall use the income, other proceeds
and not more than seventy-five per cent of any added principal of the fund
in a fiscal year pursuant to this section:

-15-
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2r 1. To acquire, from willing sellers, land or interests in 1land
located in riparian areas in this state for public purposes consistent
with conservation of wildlife and recreation. :

3» 2. For such other expenditures as promote the purposes of the
public trust. -

C. The state land commissioner shall consult with and receive
advice from the Arizona state parks board and the Arizona game and fish
department regarding the acquisition and management of land and interests
in land under this section.

Sec. 17. Section 41-192, Arizona Revised Statutes, 1is amended to
read:

41-192. Powers and duties of attorne eneral:

restrictions on state agencies as to Tegal
counsel; exceptions :

A. The attorney general shall have charge of and direct the
department of law and shail serve as chief legal officer of the state. The
attorney general shall: _

1. Be the legal advisor of the departments of this state and render
such legal services as the departments require,

. 2. Establish administrative and operational policies and procedures
within his department.

3. Approve long-range plans for developing departmental programs
therein, and coordinate the legal services required by other departments
of this state or other state agencies.

4. Represent school districts and governing boards of school
districts in any lawsuit involving a conflict of interest with ‘other
county offices.

5. Represent political subdivisions, school districts and
municipalities in suits to enforce state or federal statutes pertaining to
antitrust, restraint of trade or price-fixing activities or conspiracies,
provided that the attorney general shall notify in writing such political
Subdiwtcion SUBDIVISIONS, school districts and municipalities of his
intention to bring any such action on fts behalf, At any time within
thirty days after such notification, such political subdivision
SUBDIVISIONS, school districts and municipalities may, by formal
resolution of 1its governing body, withdraw the authority of the attorney
general to bring the intended action on its behalf.

6. In any action brought by the attorney general pursuant to state
or federal statutes pertaining to antitrust, restraint of trade, or
price-fixing activities or conspiracies for the recovery of damages by
this state or any of {ts political subdivisions, school districts or
municipalities, in addition to his other powers and authority, the
attorney general on behalf of this state may enter into contracts relating
to the 1investigation and prosecution of such action with any other party
plaintiff who has brought a similar action for the recovery of damages and
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with whom the attorney general finds it advantageous to act jointly or to
share common expenses or to cooperate in any manner relative to such
action. In any such action, notwithstanding any other Tlaws to the
contrary, the attorney general may undertake, among other things, to
render legal services as special counsely~ or to obtain the legal services
of special counsel from any department or agency of the United States, of
this statey— or any other statey— or any department or agency thereofs— OR
any county, city, pubiic corporation or public district in this state or
in any other states— that has brought or intends to bring a similar action
for the recovery of damagesy or their duly authorized legal
representatives in such action.

7. Organize the civil rights division within the depariment of law
and administer such division pursuant to the powers and duties provided in
chapter § of this title.

8. Compile, publish and distribute to all state agencies,
departments, boards, commissions and councils, and to other persons and
government entities on request, at least every ten years, the Arizona
agency handbook that sets forth and explains the major state laws that
govern state agencies, i{ncluding information on the laws relating to
bribery, conflicts of interest, contracting with the government,
disclosure of public information, discrimination, nepotism, financial
disclosure, gifts and extra compensation, incompatible employment,
political activity by employees, public access and misuse of public
resources for personal gain. A supplement to the handboock reflecting
revisions to the information contained in the handbook shall be compiled
and distributed by the attorney general as deemed necessary.

B. Except as otherwise provided by law, the attorney general may:

1. Organize the department into such bureaus, subdivisions or units
as he deems most efficient and economical, and consolidate or abolish
them.

2. Adopt rules for the orderly conduct of the business of the
department.

3. Employ and assign assistant attorneys general and other
employees necessary to perform the functions of the department. Not later
than October 31, 1984, the attorney general shall submit to the joint
legislative budget committee a comprehensive performance pay plan for all
assistant attorneys general. Notwithstanding the provisions of section
38-611, all monies appropriated for salary adjustments for assistant
attorneys general to become effective on or after January 1, 1985 shail be
allocated 1in accordance with the performance pay plan as approved by the
joint legislative budget committee. If the Joint 1legislative budget
committee does not approve a performance pay plan by December 31, 1984,
assistant attorneys general shall receive salary adjustments pursuant to
section 38-611.

4.  Compromise or settle any action or claim by or against this
state or any department, board or agency thereof. Where such compromise
or settlement involves a particular department, board or agency of this
state, the compromise or settlement shall be first approved by such

-17-
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department, board or agency. Where no department or agency 4s named or
otherwise materially involved, the approval of the governor shall be first
obtained. .

. 5. Charge reasonable fees for distributing official pubiications,
including attorney general legal opinions and the Arizona agency handbook.
The fees received shall be deposited in a separate account and are
available for. expenditure by the attorney general solely for the
production of official publications.

C. Assistants and employees in any legal division subject to a
merit system prior to March 6, 1953 shall remain subject thereto.

. D. The powers and duties of a bureau, subdivision or unit shall be
limited to those assigned by law to the department.

E. Notwithstanding any law to the contrary, except as provided in
subsections F and G of this section, no state agency other than the
attorney general shall employ legal counsel or make an expenditure or
incur an indebtedness for legal services, but the following are exempt
from this section:

1. The director of water resources,

2. The residential utility consumer office.
3. The industrial commission.

4., The Arizona board of regents.

5. The auditor general.

6. The corporation commissioners and the corporation commission
other than the securities division.

7. THE OMBUDSMAN FOR PRIVATE PROPERTY RIGHTS.

F. If the attorney general determines that he is disqualified from
providing Jjudicial or quasi-judicial legal representation or legal
services on behalf of any state agency in relation to any matter, the
attorney general shall give written notification to the state agency
affected. If the agency has received written notification from the
attorney general that he 1is disqualified from providing judicial or
quasi-judicial legal representation or legal services in relation to any
particular matter, the state agency is authorized to make expenditures and
incur indebtedness to employ attorneys to provide the representation or
services.

G. If the attorney general and the director of the department of
agricuiture cannot agree on the final disposition of a pesticide complaint
under section 3-368, er if the attorney general and the director determine
that a conflict of interest exists as to any matter or i{f the attorney
general and the director determine that the attorney general does not have
the expertise or attorneys available to handle a matter, the director is
authorized to make expenditures and incur indebtedness to employ attorneys
to provide representation or services to the department with regard to
that matter.

H. Any department or agency of this state authorized by law to
maintain a legal division or {incur expenses for legal services from funds
derived from sources other than the genersal revenue of the state, or from
any special or trust fund, shall pay from such source of revenue or
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special or trust fund into the general fund of the state, to the extent
such funds are available and upon a reimbursabie basis for warrants drawn
upon the state treasurer, the amount actually expended by the department
of law within legislative appropriations for such legal division or 1legal
services.

I. Appropriations made pursuant to subsection H of this section
shall not be subject to lapsing provisions otherwise provided by law.
Services for departments or agencies to which this subsection and
subsection G of this section are applicable shall be performed by special
or regular assistants to the attorney general.

J. Monies in the special fund authorized under subsection B,
paragraph 5 of this section that at any time are in excess of fifteen
thousand dollars shall immediately revert to the state general fund.
Monies in such fund of fifteen thousand dollars or less are exempt from
the lapsing provision of section 35-190, except that monies in such fund
at the close of the fiscal year in excess of five thousand dollars shall
revert to the state general fund.

Sec. 18. Section 41-1304, Arizona Revised Statutes, is amended ¢to
read: '

41.1304, Powers and duties

A. .The legislative council shail:

1. Provide bill drafting, research and other services to the
Tegislature deemed necessary or advisable by the council to improve the
quality of legisiation and to insure full participation by the legislative
branch in determining and reviewing policy and the administration of state
affairs.

2. Adopt rules and formulate policies for the administration of -
this article and for the conduct of the affairs of the council.

3. Appoint such clerical, stenographic, technical and professional
assistants deemed necessary or advisable to carry out the provisions of
this article, and fix their compensation and prescribe their powers «nd
duties.

4. Consult with state departments or officers engaged in carrying
out construction programs authorized by law, and investigate the conduct
of the programs, with particular reference to the plans for and type of
construction.

5. Maintain a Tlegisiative reference 1ibrary, containing 1legal,
statistical and descriptive data and authoritative philosophical and
scientific treatises on current and potential legisiative subjects.

6. Procure information at the request of members of the legislature
or state officers on any legislative subject.

7. Prepare or revise bills and other legislative measures for
members or committees of the legislature and, on request of a member of
the legislature, for state officers and agencies.

8. Prepare and issue styles and forms for drafting bills and other
tegislative measures for the use of the legislature, state officers and
persons interested in drafting bills or measures for introduction 1in the
tegislature.
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. 9. Prepare and file with the secretary of state, not later than
sixty days preceding the regular primary election, an analysis of the
provisions of each ballot proposal of a measure or proposed amendment.

10. PROVIDE AND MAINTAIN AN OFFICE FOR THE OMBUDSMAN FOR PRIVATE
PROPERTY RIGHTS PURSUANT TO SECTION 41-1311.

B. The 1Tlegislative council may purchase, lease and otherwise
acquire land and buildings and make improvements to land and buildings it
acquires or uses for the purpose of providing suitable facilities for the
use of the legislative department. The council may obtain operational,
maintenance and security assistance for any legistiative facilities without
charge from the department of administration, may employ personnel to
discharge such functions or may contract for outside services payable from
council appropriations.

Sec. 19. Title 41, chapter 8, Arizona Revised Statutes, is amended
by adding article 1.1, to read:

ARTICLE 1.1, OMBUDSMAN FOR PRIVATE PROPERTY RIGHTS

41-1311, Definitions

IN THIS ARTICLE, UNLESS THE CONTEXT OTHERWISE REQUIRES:

1. "CONSTITUTIONAL TAKING* OR *TAKING" MEANS THAT DUE TO A
GOVERNMENTAL ACTION OR PROPOSED GOVERNMENTAL ACTION PRIVATE PROPERTY IS OR
WILL BE TAKEN AND COMPENSATION TO THE OWNER OF THAT PROPERTY IS REQUIRED
BY EITHER:

(a) THE FIFTH OR FOURTEENTH AMENDMENT OF THE CONSTITUTION OF THE
UNITED STATES.

(b) ARTICLE II, SECTION 17, CONSTITUTION OF ARIZONA.

2. "GOVERNMENTAL ACTION" OR "ACTION":

(a) MEANS ACTION BY A STATE AGENCY CONSISTING OF:

(1) PROPOSED RULES AND EMERGENCY RULES THAT IF ADOPTED AND ENFORCED
MAY LIMIT THE USE OF PRIVATE PROPERTY.

(1) PROPOSED OR IMPLEMENTED LICENSING OR PERMITTING CONDITIONS,
REQUIREMENTS OR LIMITATIONS TO THE USE OF PRIVATE PROPERTY.

(i11) REQUIRED DEDICATIONS OR EXACTIONS FROM OWNERS OF PRIVATE
PROPERTY.

(b} DOES NOT INCLUDE:

(i) ACTIVITY IN WHICH THE POWER OF EMINENT DOMAIN IS FORMALLY
EXERCISED.

(i1) REPEALING RULES TO DISCONTINUE GOVERNMENTAL PROGRAMS OR
AMENDING RULES IN A MANNER THAT LESSENS INTERFERENCE WITH THE USE OF
PRIVATE PROPERTY.

(1i1) LAW ENFORCEMENT ACTIVITY INVOLVING SEIZURE OR FORFEITURE OF
PRIVATE PROPERTY FOR VIOLATIONS OF LAW OR AS EVIDENCE IN CRIMINAL
PROCEEDINGS.

(iv) ORDERS THAT ARE AUTHORIZED BY STATUTE, THAT ARE ISSUED BY A
STATE AGENCY OR A COURT OF LAW AND THAT ARE ISSUED AS THE RESULT OF A
VIOLATION OF STATE LAW, '

3. “PRIVATE PROPERTY" MEANS ANY REAL OR PERSONAL PROPERTY IN THIS
STATE THAT IS PROTECTED BY EITHER:

-20-



H.B. 2589

WORNND N

(a) THE FIFTH OR FOURTEENTH AMENDMENT OF THE CONSTITUTION OF THE
UNITED STATES.

(b} ARTICLE II, SECTION 17, CONSTITUTION OF ARIZONA.

4, "SMALL BUSINESS* MEANS A CORPORATION, PARTNERSHIP, LIMITED
LIABILITY COMPANY, SOLE PROPRIETORSHIP OR INDIVIDUAL OPERATING A BUSINESS
FOR PROFIT WITH NOT MORE THAN ONE HUNDRED EMPLOYEES, INCLUDING EMPLOYEES
EMPLOYED IN ANY SUBSIDIARY OR AFFILIATED CORPORATION.

5. Y“STATE AGENCY* MEANS AN OFFICER OR UNIT OF THE EXECUTIVE BRANCH
OF STATE GOVERNMENT THAT IS AUTHORIZED BY LAW TO ADOPT RULES. STATE
AGENCY DOES NOT INCLUDE THE LEGISLATIVE OR JUDICIAL BRANCHES OF STATE
GOVERNMENT, EXCEPT AS TO ACTION TAKEN .PURSUANT TO TITLE 37, CHAPTER 7.

41.1312. Ombudsman for private Qrogertx rights

A. AN OMBUDSMAN OFFICE IS ESTABLISHED IN THE OFFICE OF THE ARIZONA
LEGISLATIVE COUNCIL TO REPRESENT THE INTERESTS OF PRIVATE PROPERTY OWNERS
IN PROCEEDINGS INVOLVING GOVERNMENTAL ACTION.

B. THE ODIRECTOR OF THE ARIZONA LEGISLATIVE COUNCIL SHALL APPOINT
THE OMBUDSMAN WHO SERVES AT THE PLEASURE OF THE DIRECTOR OF THE ARIZONA
LEGISLATIVE COUNCIL.

41-1313. Powers and duties

A. THE OMBUDSMAN MAY:

1. RESEARCH, STUDY AND ANALYZE ISSUES THAT INVOLVE OR RELATE TO OR
THAT MAY INVOLVE CONSTITUTIONAL TAKINGS.

2. PREPARE AND PRESENT BRIEFS AND ARGUMENTS, INTERVENE OR APPEAR ON
BEHALF OF PRIVATE PROPERTY OWNERS IN GENERAL OR SPECIFIC PRIVATE PROPERTY
OWNERS IN  ANY JUDICIAL, LEGISLATIVE OR ADMINISTRATIVE HEARING OR
PROCEEDING AS A PARTY OR OTHERWISE.

3. ADVISE PRIVATE PROPERTY OWNERS ON ISSUES INVOLVING OR RELATED TO
CONSTITUTIONAL TAKINGS.

4, EMPLOY AND TERMINATE EMPLOYEES, OR CONTRACT FOR  SPECIAL
SERVICES, AS NECESSARY TO CARRY OUT THIS ARTICLE, INCLUDING LEGAL COUNSEL
AND OTHER PROFESSIONAL AND ADMINISTRATIVE STAFF THAT ARE NECESSARY TO
REPRESENT AND ADVOCATE THE INTERESTS OF PRIVATE PROPERTY OWNERS.

5. CONDUCT INVESTIGATIONS AND INQUIRIES AND ASSEMBLE AND PRESENT
EVIDENCE TO THE ARIZONA NAVIGABLE STREAM ADJUDICATION COMMISSION REGARDING
THE NAVIGABILITY OR NONNAVIGABILITY OF WATERCOURSES.

B. THE OMBUDSMAN SHALL:

1. NOTWITHSTANDING THE PROVISIONS OF SUBSECTION A OF THIS SECTION
OR SECTION 41-1312, REPRESENT THE INTERESTS OF ONLY RECORD TITLE OWNERS OF
RESIDENTIAL, NONCOMMERCIAL, SMALL BUSINESS AND AGRICULTURAL PROPERTIES
BEFORE THE ARIZONA NAVIGABLE STREAM ADJUDICATION COMMISSION, ANY STATE
AGENCY, THE LEGISLATURE AND ANY COURT, INCLUDING IN QUIET TITLE ACTIONS,
REGARDING ANY ISSUES RELATED TO STATE CLAIMS TC THE BEDS OF WATERCOURSES
OR OTHER MATTERS PROVIDED BY TITLE 37, CHAPTER 7.

2. RECEIVE COMPLAINTS AND INQUIRIES FROM PRIVATE PROPERTY OWNERS
REGARDING CONSTITUTIONAL TAKINGS.

3. WITHIN THIRTY DAYS AFTER THE END OF EACH CALENDAR QUARTER,
SUBMIT A REPORT TO THE GOVERNOR, PRESIDENT OF THE SENATE AND THE SPEAKER
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OF THE HOUSE OF REPRESENTATIVES DESCRIBING THE  ACTIVITIES  AND
ACCOMPLISHMENTS OF THE OFFICE.

C. THE OMBUDSMAN'S OFFICE SHALL RECORD ALL CONTACTS BY PRIVATE
PROPERTY OWNERS WITH REGARD TO ALLEGED CONSTITUTIONAL TAKINGS TO DETERMINE
GENERAL CONCERNS OF PRIVATE PROPERTY OWNERS. THE OFFICE MAY ADVISE
PRIVATE PROPERTY OWNERS OF THE SERVICES AVAILABLE FROM OTHER GOVERNMENTAL
AND PRIVATE AGENCIES THAT MAY BE OF FURTHER ASSISTANCE.

Sec. 20. Section 41-3000.09, Arizona Revised Statutes, 1s amended
to read:

41-3000.09. Legislative council: ombudsman for private

property rights; termination July I, 2000

A. The legislative counci! $ermirates AND THE OMBUDSMAN FOR PRIVATE
PROPERTY RIGHTS TERMINATE on July 1, 2000.

B. Title 41, chapter 8, article ARTICLES 1 AND 1.1 35 ARE repealed
on January 1, 2001.

Sec. 21. Legislative intent

The legislature intends to establish an ombudsman for private
property rights to represent the interests of private property owners in
proceedings involving governmental action.

Sec. 22. Appropriation -
A. The sum of $43,000 is appropriated from the state general fund
in fiscal year 1993-1994 and the sum of $136,700 is appropriated from the

state general fund 1in fiscal year 1994-1995 to the Arizona legislative
council for the purposes of the ombudsman for private property rights as
provided by this act.

B. The appropriation made by this section 1s exempt from the
provisions of section 35-190, Arizona Revised Statutes, relating to
lapsing of appropriations through June 30, 1995.

Sec. 23. Appropriation
A. The sum of $43,200 is appropriated from the state general fund
in fiscal year 1993-1994 and the sum of $109,000 is appropriated from the

state general fund in fiscal year 1994-1995 to the Arizona navigable
stream adjudication commission to carry out its duties as provided by this
act.

B. The appropriation made by this section is exempt from the
provisions of section 35-190, Arizona Revised Statutes, relating to
lapsing of appropriations through June 30, 1995,

Sec. 24. Transfer of appropriation

The sum of $2,900 in fiscal year 1993-1994 and the sum of $11,400 in
fiscal year 1994-1995 are transferred from the state land department to
the Arizona navigable steam adjudication comission.

Sec. 25. Effect on prior proceedings

This act does not affect proceedings taken by the state land
department and the Arizona navigable stream adjudication commission before
the effective date of this act to collect, assemble, compile, receive and
review relevant historical and other evidence available or presented to
the Arizona navigable stream adjudication commission.
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. Sec., 26. Heading change

The chapter heading of title 37, chapter 7, Arizona Revised
Statutes, is changed from "OWNERSHIP OF STREAMBEDS® to “STATE CLAIMS 70O
STREAMBEDS®.

Sec. 27. Severability

If a proyision of this act or its application to any person or
circumstance is held invalid, the invalidity does not affect other
provisions or applications of the act that can be given effect without the
invalid provision or application, and to this end the provisions of this
act are severable,

Sec. 28. Emergency

This act is an emergency measure that is necessary to preserve the
public peace, health or safety and is operative immediately as provided by

Taw.






IN THE SUPREME COURT
STATE OF ARIZONA

CALMAT CO. OF ARIZONA, an Arizona corporation and
successor in interest by merger to Arizona Sand & Rock No. CV-94-  -SA
Company, CALMAT PROPERTIES CO., a California

corporation, CALMAT LAND CO., a California corporation,

ALLIED CONCRETE & MATERIALS CO., an Arizona 96.002-0/ 5~
corporation, SALT RIVER PROJECT AGRICULTURAL

IMPROVEMENT & POWER DISTRICT and SALT RIVER SALT RIVER
VALLEY WATER USERS’ ASSOCIATION, SALT RIVER

PIMA-MARICOPA INDIAN COMMUNITY, aI3~O038.

oo, ORIGINAL

THE ARIZONA NAVIGABLE STREAM ADJUDICATION
COMMISSION, an agency of the State of Arizona, and CURTIS
JENNINGS, JAY BRASHEAR, MARGARET S. PETERSON,
HAROLD RAMSBACHER and TROY L. PEWE, in their
official capacities as members of and constituting The Arizona
Navigable Stream Adjudication Commission,

Respondents.

APPENDIX TO PETTTION FOR SPECIAL ACTION

Robert B. Hoffman # 004415 Richard B. Wilks # 001188

Bruce P. White # 004802 SHEA # WILKS

SNELL & WILMER 114 West Adams Street

One Arizona Center Suite 200

400 East Van Buren Street Phoenix, Arizona 85003

Phoenix, Arizona 85004-0001 (602) 257-1126

(602) 382-6315 ATTORNEYS FOR PETITIONER
ATTORNEYS FOR PETITIONERS CALMAT CO. SALT RIVER PIMA-MARICOPA
OF ARIZONA, CALMAT PROPERTIES CO., INDIAN COMMUNITY

CALMAT LAND CO., and ALLIED
CONCRETE & MATERIALS CO.

M. Byron Lewis # 002047

John B. Weldon, Jr. # 003701

JENNINGS, STROUSS & SALMON

2 North Central Avenue

Suite 1600

Phoenix, Arizona 85004

(602) 262-5826

ATTORNEYS FOR PETITIONERS SALT RIVER
PROJECT AGRICULTURAL IMPROVEMENT
& POWER DISTRICT and SALT RIVER
VALLEY WATER USERS’ ASSOCIATION



IN THE SUPREME COURT
STATE OF ARTZONA

CALMAT CO. OF ARIZONA, an Arizona -7
corporation and successor in interest by merger to No. CV-94-0093-SA -
Arizona Sand & Rock Company, CALMAT
PROPERTIES CO., a California corporation,

CALMAT LAND CO., a California corporation, Arizona Navigable Stream
ALLIED CONCRETE & MATERIALS CO., an Adjudication Commission No.
Arizona corporation, SALT RIVER PROJECT 94-1

AGRICULTURAL IMPROVEMENT & POWER
DISTRICT and SALT RIVER VALLEY WATER
USERS’ ASSOCIATION, SALT RIVER PIMA-

MARICOPA INDIAN COMMUNITY, NOTICE OF SIGNING OF
PENDING LEGISLATION
Petitioners, )
v. 96-002-015"
THE ARIZONA NAVIGABLE STREAM SALT RIVER
ADJUDICATION COMMISSION, an agency of the o3

State of Arizona, and CURTIS JENNINGS, JAY
BRASHEAR, MARGARET S. PETERSON,
HAROLD RAMSBACHER and TROY L. PEWE, in O R ! G E N A L
their official capacities as members of and

constituting The Arizona Navigable Stream
Adjudication Commission,

Respondents.

Governor Symington today signed into law House Bill 2589. Since the bill had an
emergency provision and was passed by a two-thirds or more majority of each of the House and
the Senate, the bill is immediately effective.

RESPECTFULLY SUBMITTED this 25fday of April, 1994.

Richard B. Wilks # 001188

SHEA & WILKS

114 West Adams Street

Suite 200

Phoenix, Arizona 85003

(602) 257-1126

Attorneys for Petitioners Salt River Pima-Maricopa Indian
Community



M. Byron Lewis # 002047

John B. Weldon, Jr. # 003701

JENNINGS, STROUSS & SALMON

2 North Central Avenue

Suite 1600 -

Phoenix, Arizona 85004

(602) 262-5826

Aftorneys for Petitioners Salt River Project Agricultural
Improvement & Power District and Salt River Valley Water Users’
Association

and

SNELL & WILMER

By &/ . W

Robert B. Hoffman # 0@42&5

Bruce P. White # 0048

One Arizona Center

400 East Van Buren Street

Phoenix, Arizona 85004-0001

(602) 382-6233

Attorneys for Petitioners Calmat Co. of Arizona, Calmat

Properties Co., Calmat Land Co., and Allied Concrete &
Materials Co.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this éfzf\day of April, 1994, a copy of the
foregoing Notice of Signing of Pending Legislation were hand-delivered to each of the following:

Rebecca Good, Secretary

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Curtis A. Jennings, Esq.

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007



Harold Ramsbacher

Arizona Navigable Stream Adjudication Commission

1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007 -

Jay Brashear

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Margaret S. Peterson

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

Troy L. Pewe

Arizona Navigabie Stream Adjudication Commission
1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

J. Grant Woods, Esq.

Shirley S. Simpson, Esq.

OFFICE OF THE ATTORNEY GENERAL
1275 West Washington

Phoenix, Arizona 85007

Attorneys for Potential Intervenor-Respondent
M. J. Hassell, in his official capacity as
Commissioner of the State Land Department

Anthony J. Ching

Assistant Attorney General

OFFICE OF THE ATTORNEY GENERAL

1275 West Washington

Phoenix, Arizona 85007

Attorney for Arizona Navigable Stream Adjudication

Commission
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of the act NAVIGABLE WATERS—BEDS OF WATERCOURSES—
Fo this end DETERMINATION OF QOWNERSHIP

CHAPTER 297

able vears H.B. 2594

AN ACT REPEALING TITLE 237, CHAPTER 7, ARIZONA REVISED STATUTES,
AMENDING TITLE 37, ARIZONA REVISED STATUTES, BY ADDING A NEW
CHAPTER 7; MAKING AN APPROPRIATION: RELATING TO NAVIGABLE

* WATERCOURSES.
Be it enacted by the Legislature of the Stete of Arizona:

Section 1. Purpese and intent
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A. In recent years both this state and certain citizens of this state have
asserted claims that certain watercourses in this state, other than the Colorado
river, were navigable at the time of statehood. If proven, these claims would
confirm ownership of all lands located in the beds of these watercourses in the
state as part of the public trust. Presently, the viability of these claims s
undetermined and their locations are uncertain.

B. For many years before the mid-1980's, private parties and political subdivi.
sions, in many cases as record title owners, assumed and exercised all of the
ordinary incidents of ownership over some of these lands. A number of public
projects, including dams and other flood control and irrigation works, have beep
constructed within watercourses in this state. In some cases construeting and
operating these projects have diminished the opportunities for further navigation
related uses of the watercourses. The recently-asserted claims have, among
other things:

1. Clouded the title to lands located in or near many watercourses.
2. Impaired their marketability and development.

3. Reduced their value.

4. Restricted the availability of title insurance.

At the same time, there is a substantial interest in preserving and protecting
public trust values.

C. Based on the evidence collected to date, it is apparent that this state's
claims to many watercourses in this arid state are of doubtful validity and that
while this state’s claims to other watercourses are believed to be more viable, a
systematic process must be established to document this state’s claims, to locate
the precise lands that are subject to such claims and to preserve and protect the
public trust in those instances where trust values exist.

D. A review of the experience of other states having similar elaims indicates
that in the absence of legislation, protracted, difficult, expensive and disruptive
fact-finding processes and litigation may be needed to resolve the claims.

E. The purpose of this act is to establish an administrative procedure for the
necessary fact-finding efforts and the determination of the extent of this state’s
ownership of the beds of watercourses located in this state. This act is designed
to confirm the titles currently held by private parties and political subdivisions to
those lands located in watercourses, other than the Colorado river, that are
determined not to have been navigable at the time of statehood, to confirm this
state’s ownership in public trust of lands located in the beds of watercourses
determined to have been navigable at statehood and to acknowledge the state’s
ethical and equitable obligations to deal fairly with those citizens of this state
who have in good faith acquired leases or titles, paid taxes, improved land and
otherwise acted in justifiable reliance on this state’s failure to assert its claims
for over seventy years. In addition, this act confirms the state land commission-
er’s authority to enter into boundary or exchange agreements confirming the
limits of private and state ownership of lands affected by this state's elaims and
allowing for land exchanges to preserve and protect public trust values. Monies
received by this state as compensation for lands, or uses of lands, located within
navigable watercourses may be used to acquire riparian lands, to further publie
trust purposes and to help satisfy the expenses associated with establishing and
operating the Arizona navigable stream adjudication commission.

F. This act does not affect:

1. This state’s title, or claims relating, to the bed of the Colorado river.

2. Reaches of watercourses where determinations have been made by judicial
actions before the effective date of this act.

1642 Additions are indicated by underline; deletions by strikeout
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3. Any existing public right to use the watercourses of this state as otherwise
pr{)\'ided by law.

Sec. 2. Repeal
Title 87, chapter 7, Arizona Revised Statutes, is repealed.

Sec. 3. Title 87, Arizona Revised Statutes, is amended by adding a new
chapter 7, to read:
CHAPTER 7
QOWNERSHIP OF STREAMBEDS

ARTICLE 1. GENERAL PROVISIONS

§ 37-1101. Definitions

In this chapter, unless the context otherwise requires:

1. “Arizona navigable stream adjudication commission” or ‘“‘commission”
means the Arizona navigable stream adjudication commission established by
section 87-1121,

9 “Bed” means the land lying between the ordinary high watermarks of a
watercourse.

3 “Groundwater” has the meaning assigned to that term pursuant to section
45-101.

4. “Highway for commerce” means 2 corridor or conduit within which the
exchange of goods, commodities or property or the transportation of persons
may be conducted.

5. “Man-made water conveyance system’ means:

{a) An irrigation or drainage canal, lateral canal, ditch or flume.

(b) A municipal, industrial, domestic, irrigation or drainage water system,
including dams, reservoirs and diversion facilities.

(¢) A channel or dike that is designed, dedicated and constructed solely for
flood contro]l purposes.

(d) A hydropower inlet and discharge facility.

{e) A canal, lateral canal, ditch or channel! for transporting central Arizona

project water.
6. “Navigable” or “navigable watercourse” means a watercourse, Or a por-

tion or reach of a watercourse, that was in existence on Tebruary 14, 1912, and
that was used or was susceptible to being used, in its ordinary and natural
condition, as a mighway for commerce, over which trade and travel were or could
have been conducted in the customary modes of trade and travel on water.

7. “Ordinary high watermark” means the line on the shore of a watercourse
established by the fluctuations of water and indicated by physical characteristics
such as a clear, natural Line impressed on the bank, shelving, changes in the
character of the soil, destruction of terrestrial vegetation or the presence of litter
and debris, or by other appropriate means that consider the characteristics of the
surrounding areas. Ordinary high watermark does not mean the line reached by
unusual floods.

8. “Public entity” means the United States and its agents, this state, a
county, city or town, a county flood control district or any other entity estab-
iished under title 48.

9. “Public trust land” means the portion of the bed of a watercourse that is
located in this state and that is determined to have been a navigable watercourse
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Ck 297 [ 40th LEGISLATURE

as of February 14, 1812. Public trust land does not include land held by this
state pursuant to any other trust.

10. “Riparian area” means a geographically delineated area with distinet
resource values, that is characterized by deep-rooted plant species that depend op
having roots in the water table or its capillary zone and that occurs within or
adiacent to a natural perenmial or Intermittent stream channel or within or
adiacent to a lake, pond or marsh bed maintained primarily by natural water
sources, Riparian area does not include areas in or adjacent to ephemera]
Stream channels, artificially created stockponds, man-made storage reservoirs
constructed primarily for conservation or regulatory storage, municipal and
industria] ponds or man-made water transportation, distribution, off-stregm
storage and collection systems.

11. “Surface water” has the meaning assigned to that term pursuant to
section 45—101. '

12. “Watercourse” means the main body or a portion or reach of any lake,
viver, creek, stream, wash, arroyo, channel or other body of water. Watercourse
does not include a man-made conveyance system described in paragraph 5 of this
section, except to the extent that the system encompasses lands that were part of

& natural watercourse as of February 14, 1812 (
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§ 37-1102. Trust advocate

In all activities and proceedings under this chapter, the commissioner shall: 53
1. Act as an advocate for the public trust. ‘ i

9. Act diligently to promote trust interests.

3. Challenge or defend commission decisions as the commissioner considers
necessary to protect trust interests.

ARTICLE 2. DETERMINING NAVIGABILITY B

§ 37-1121. Arizona navigable stream adjudication commission %

A. The Arizona navigable stream adjudication eommission is established
through July 1, 2000. The commission consists of five persons, not more than
three of whom shall e of the same political party, appointed by the governor §
pursuant to section 38-211. Persons who are appointed to the commission must
be wellinformed on issues relating to rivers and Streams in this state. The r
commission shall select a presiding officer from among its members. '

B. Members of the commission are public officers for purposes of title 38, § o
chapter 3, article 8 and title 88, chapter 3.1. A person who has advocated for or
expressed a desire that a watercourse in this state be determined to have been
navigable or non-navigable may not serve as a commission member. A commis-
sion member shall not:

1. Have any bias regarding the possible navigability of any watercourse or 2
portion or reach of a watercourse, {

9. Own, obtain a significant portion of income from or claim any ownership or
possessory interest in lands affected by this chapter.

3 Directly or indirectly receive a significant portion of income from a person \
wio elaims an ownership or possessory interest in lands affected by this chapter
or from a person who obtains a significant portion of inecome from such lands nor
have been employed by such persons within two years before, or be employed by "
such persons within two years after, the commission member’s term of office.

C. Funding for the commission and its necessary and reasonable expenses,
including contracting for private services, shall be provided from the sale and use

[y ]

-
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of public trust lands and from such legislative appropriations as may be neces-
sary to permit the commission to fulfill its responsibilities,

D. The governor, on good cause shown, may remove a member for neglect of
duty or misconduct or maifeasance in office. On removal, the governor shall file
with the secretary of state a complete statement of all charges made against the
member, the governor’s findings and a complete record of the disciplinary
proceedings conducted with respect to the removal.

E. Members are eligible to receive compensation pursuant to section 88-611
for service on the commission, unless a member who is otherwise emploved as a
public officer is prohibited from receiving additional compensation.

F. The commission shall maintain its principal office at the state eapital but
may hold meetings or hearings any place in this state. The commission shall
meet at least once each calendar quarter except if the commission has completed
all investigations, inquiries and hearings required under this chapter, the commis-
sion shall not be required to meet. The presiding officer or a majority of the
members may call additional meetings. On termination, the commission shall
transmit all of its records to the department. ,

G. In the event of a vacancy on the commission, the governor may appoint a
replacement member pursuant to section 383-211,

H. ¥For purposes of subsection B of this section, “significant portion of
income” means fen per cent or more of gross personal income for a ealendar

year.

§ 37-1122. General duties of the commission

The.commission shall:

1. Adopt rules and establish procedures and services that are necessary or
desirable to carry out the provisions and purposes of this chapter.

2. _Assemble and distribute information to the public relating to the commis-
sion’s_determination of navigability of any watercourse and the commission’s
other activities.

8. Conduct investigations, inquiries or hearings in performing the commis-
sion’s powers and dutles.

4. Exercise such other powers as may be necessary to fully carry out its
responsibilities 1mposed by this chapter.

§ 37-1123. Receiving and compiling evidence and records

A. The commission, with the assistance of the state land department, shall
collect, compile, receive, review and consider all relevant historical and other
evidence available or presented to the commission regarding the navigability of
watercourses in this state as of February 14, 1912, together with associated
public trust values and, based on that evidence:

1. Determine which watercourses and portions and reaches of watercourses
were not navigable on that date,

2. Determine which watercourses and portions and reaches of watercourses
were navigable on that date.

3. Identify any public trust values that are now associated with the navigable
watercourses.

B. Private citizens, clubs, organizations, corporations, partnerships, unincor-
porated associations, municipal corporations and public entities may present
evidence to the commission in writing or by sworn testimony at a hearing
according to commission rules,

Additions are indicated by underline; defetions by striksout 1605
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€. The commission shall consult and coordinate its efforts to gather ang 1.
review evidence of navigabitity and public frust values with the department of : 14
water resources, the game and fish department, the state parks board ang other l ==
interested persons and public and private entities and shall consider the informa. 2.
tion that those persons and entities have compiled regarding the navigability of B
walercourses. gg_?"s
D. After consulting with the state land department and after public notice 1 C
the commission shall set priorities for investigating and adjudicating the navipa. ' tion
bility of the watercourses in this state. In setling the priorities, the commission sect
shall consider: - {
. 1. The number and value of parcels of real property that are affected by g §3
state claim of sovereign ownership to the bed of the watercourse.
2. The degree of hardship to private parties and political subdivisions due to -‘%
title uncertainties relating fo the bed of the watercourse. 'Si%l;
3. _The significance of the public trust values associated with the watercourse _ 'ra‘;
and the degree to which those values are threatened. pots
4. ‘The potential viability of this state’s sovereign claims to the watercourse, The
giving higher priority consideration to more viable claims. . '9'_‘0_&
E. A person who is aggrieved by the undetermined navigability status of 5 cou
watercourse _may petition the commission to modify the priority set under wat
subsection D of this section and grant expedited consideration for a particular oth
watercourse or portion or reach of a watercourse. The commission shall grant F
the petition if justified by the factors listed in subsection D) of this section. con ¢
F. No judicial action seeking a determination of navigability of a watercourse one
may be commenced, continued or completed unless a petition is Tirst fied under wh
subsection I of this section or the commission has taken final action with respect the
to the watercourse under section 37-1128. If the commission has not taken final - wri

action within one hundred eighty days after filing a petition under subsection E
of this section, the judicial action mav proceed. This subsechion does not 37-
preciude the department from seeking a temporary restraining order or injune

tive relief at any time to prevent loss or damage to public trust resourees. M{
§ 37-1124. Compiling evidence and records by depariment :—:%1
A. Bepginning on or about the date that the commisgion establishes priorities S0V
pursuant to section 37-1123, subsection D, but in no event later than January 2, or
1993, the department shall begin the necessary investigation and mquiries to 1
assemble the evidence relevant to determining navigability with respect to those ag
watercourses given the highest priority by the commission. The department ;g {
shall continue the investigations and inquiries as resources permit, in the order :55
of priority set by the commission. o
B. After collecting and documenting all reasonably available evidence regard: Te

ing the condition and usage of a wafercourse as of February 14, 1912, the -
present uses of the underlying land and the public trust values associated with b
the watercourse, if any, the department shall promptly transmit all of the 2

evidence to the commission. % {

C. The department shall maintain a permanent record of the material assem-
bled and transmitted to the commission.

§ 37-1125. Initial classification of watercourses

A, After the commission receives and reviews sufficient information to per- o
mit an initial determination with regard to possible navigability of any reach or (
portion of a watercourse, the commission shall initially elassify the watercourse at -
or portion or reach of the watercourse into one of the following categories: tr
1606 Additiens are indicated by underline; deletions by steikeout i
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1. The watercourse has characteristics of possible navigability as of February

14, 1912, o o
ﬂe watercourse has no such characteristics of navigability.
B. The commission shall make its determination under this section in an
C. The commission shall maintain a permanent public record of the classxflc?,-
ﬁon:s of watercourses and portions and reaches of watercourses made under this

§3’I-1126. Hearings; notice
igsi ificati f any water-
fter the commission completes the initial clagsﬁmatwn 0 .
:x‘-se%)r portion or reach of a watercourse undez: section ;37~»1125, the commis-
:?on shall schedule public hearings to receive additional evidence and testimony

relating_to navigability or nonnavigability of any such reach or portion, and, if

i any public trust values associated with the watercourse.
htée!}l]gzﬁngr;a:}ia?]bf}z held at the comm%ssion’s offjce or, in tif}e case of a hearn;g
concerning & watercourse Io.cabed\pnncmaliy outside of Ma_rlcopa c:oun’cy,rt at t§ e
county seat of the county in which the predominant portion of tlh% particu ai
watercourse 1s Jocated. The commission may schedule additional hearings a
oiher locations ai the commission’s diseretion.

i i i his section, the
. At least thirty days before any ;_Jubhc heamngl unde'r { X
cor?lmission shall cause notice of the hearing to be pubh@;hed in two newspapers,
one of statewide circulation and another of general gtr(;ulatlon in t:he count,
where the hearing is to be held, In addition, the commission s}lail mail nqtace qf
the hearing to any person who has previously requested notice of hearings in
writing from the commission.

27-1127. Boundary agreements; negotiations; recording; effect
A. At any time before a final determination under section 37-1128 as to

i igable as
. whether & watercourse or a portion or reach of a waterc_ourse Was navigs '
of February 14, 1912, the commissioner may negotiate with any person or public

i 1 imi i i is state’s clamm of
entily having or claiming an mterest in any land affected by this $
sovereign ownership due to navigability for the purpose of reaching a boundary
or exchange agreement,

B. At least thirty days before submitting a proposed boundary or exchange

apreement o the board of appeals for approval under subsection C _of this
section, the commissioner shall provide written notice of 'the nroposed actzon' and
an opportunity to comment to any person who hag previously reguested written
notice of actions under this section. LThe commissioner shall pz’oglde contempora-
neous written notice of the final decision to any person who filed 3 comment.

€. The board of appeals established under section 37-213 must approve each
boundary or exchange agreement. In considering whether to approve a bound-
ary or exchange agreement, the board shall consider whethe.r the agreement is
prudent and consistent with the public trust and the Constitution of Angzona.

D. The board of appeals may allow an exchange only if both of the following
condilions are met;

i, The land being transferred by the state Is not of material use for frust
purpases,

2. _The land being acquired by the state is of material use for trust purposes
und has an appraised value equal to or greater than the value of the land being

transferred by the state.
Additions are indicated by underling; deletions by sidkesut 1607
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E. Lands that are transferred to this state in an approved boundary or
exchange agreement become public trust lands.

F. An approved boundary or exchange agreement is binding on this state ang
other parties to the agreement but is not admiasibie as evidence and may not be
cited as precedent in any judicial or administrative proceeding involving the
determination of navigability of any watercourse, portion or reach.

G. A boundary or exchange agreement shall be recorded in the office of the
county recorder of each county in which all or part of the affected land is located.

§ 37-1128. Final determination

A. After the commission completes the public hearing and consultation activi-
ties with respect to a watercourse, the commission shall again review alj
available evidence and render its decision as to whether the particular water-
course, or any portion or reach of the watercourse, was pavigable as of February
T4, 1912. 1% the preponderance of the evidence qoes not establish that the
walercourse was navigable, the commission shall issue its determination confirm-
ing the watercourse to be non-navigable. With respect to those watercourses or

reaches of watereourses that the commission determines to be navigable, the
commission shall document any public trust values assoclated with the navigable

Walercourse or portion or reach of the watercourse. These determinations of
nonnavieability ot navigability and any public trust values shall be 1n writin
and shall be supported with sufficient documentation and detail to conficm the

Fationale and basis for the decision. The commission’s decision under this
subsection constitutes a final administrative determination.

B. The commission shall immediately notify the department of any water
colrse or portion or réach of a watercourse that the commission determined to be
navigable or non-navigable under subsection A of this section. Within ninety

days after receiving notice from the commission, the depariment shall notif(yi
each record owner or lessee, each person and entity that has an interest of recor
in the property and each person or entity who has requested such notice of any
determmation of non-navigability and whether the department will seek judicial
review,

C. After the commission issues its determination with respeet to the naviga-
bility of a watercourse or a portion or reach of & watercourse and the time for

appeal or Judicial review of the determination as provided by seetion 37-1129 has
expired, the commission shall cause a record of its determination to be recorded
Tn the office of the county recorder of each county in which any portion of the
Watercourse affected by the delermination s located.

§ 37-1129. Judicial review

A. Within ninety days after the date of notice from the department under
section §7-1191 or within ninety days after notice by the commissioner under
seciion 81-1128, subsection B, the Commissioner or any person who is aggrieve
by the CoOMMmIssion’s qetermination may seek wdicial review of the commission’s
determimation in superior court in the county in which all or part of the property
that is directly affected by the determination is located.

B. Judicial review shall be conducted pursuant to title 12, chapter 7, article 6.

C. In the event of separate actions under this section with respect to the
same watercourse, the same portion or reach of a watercourse or adjacent or
proximate portions or reaches of a watercourse, the court, on motion by any
party to any such action or on {ts own iniative, may order a joint hearing or trial
oF any matter in the actions, or the court may order all of the actions pending i
any eourt to be consoiidated and issue such orders concerning proceedings in the

1608 Additions are indicated by underiing; deletions by steikeout
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actions as may tend to avoid unnecessary costs or delay or a8 may be necessary

to avoid Tnconsistent resuits.

D. An aggrieved person who seeks judicial review under this section is not
subject to the six month time Jimit prescribed by section 31-1131 for requesting 2
Jetermination that the property can be disclaimed, velinguished or disposed ¢
from public trust status. The six month time lmit is tolled against the aggrieved
persof antil & final judicial Jetermination is entered in the action and the time for

appeal has expired.

§ 371130, Title to bed of nonnavigable watercourse

Subject to judicial review, the commission’s determination that 2 watercourse,
ortion Or voach i nmonnavigable constitutes a_waiver, relinquishment and dig-

cammer of this <late's right, title or interest n the bed of the watercourse based

on its navigability.

§ 37-1131. Notice to landowners
A, I the commission determines 2 watercourse to be navigable, the bound-
aries of the state’s ownership shall be Jetermined by a land survey to be obtained
by the department. It is presumed that the bed of the watercourse to which

state ownership applies is the bed of the watercourse existing on the date of the
commission’s determination, uniess

clear evidence establishes a different loca-
tion. The department shall note the location of pu

bhe trust lands on the

department’s records.
B. Within ninety days after receiving notice from the commission pursuant to
vy each Tecord owner or lessee of

section 3i-1128, the department shall notif

roperty that is Tocated in the bed of the navigable watercourse and each person
and entity that have an ihterest of record in the property, of the decision of the
commussion and that, by virtue of the decision, a portion of the property has been

determined to be public Trust 1and of this state.

. Not later than six months after the date of notice from the department
owner or lessee of the property may petition the

under this section, the record
department, in_writing 10 disciaim, release relnguish or_dispose of the propert
from public trust Tand status as no longer necessary or aterialy useful for the
nurposes of the trust.

ARTICLE 3. MANAGEMENT OF PUBLIC TRUST LANDS

37-1151. Petition to release public trust status
A. Inrespondingtoa petition filed pursuant 10 section 87-1131, subsection €,
the department shall consider the extent to which the property, elther because of

ii= nature or because of changes, i no jonger of material use for the primary
trust purposes of navigation, fishing and recreation. 1f the department con-
cludes {hat the property is not of material use for the primary trust purposes,
the department shall consider the extent to which a release oF the trust is

appropriate in light of the public benefit to e derived from alternate uses, and
ihe equitable mterests of Tardships of the record tille holder or lessee, including

vach of the Tollowing:
1. The year in which the

2. The entity or person from ¥
owner Or lessee,
3. The manner in which the recorg owne

4, The purchase price or lease terms pai
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r or lessee acquired the property.

d by the record owner Of lessee,
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5. The amount of property taxes paid each year since the record owner op
lessee acquired the property.

6. The profit or benefit derived from the property by the record owner,

7. _The extent to which the record owner on the date of acquisition knew op
should have known that the property was potentially trust land.

8. _All improvements made to the property since the record owner or lessee
acquired the property.

9. The publie trust values identified by the commission.

10. Whether any improvements on the property impair, obstruet, promote or
destroy the value of the watercourse for public trust or navigation purposes,

11. The existing uses of the property, its reasonable highest and hest use and .
whether such uses impair, obstruct, promote or destrov the value of the water-

course for public trust purposes.

12, Whether the physical condition of the watercourse has materially changed
since February 14, 1912 adversely affecting the watercourse's capability of being
navigated, ecluding chanpes due to_construction of dams, reservoirs dikes
levees, canals and ditches that were constructed for water conservation or flood
contrel purposes by public entities, municipal corporations or the United States.

13. Any diminution in value to_the record owner's or lessee’s contipuous
property caused by this state's ownership.

14. The degree of effect of continuation of the current use or any pronosed

change in use of the property on public trust uses of navigation, fishing ang
recreation.

15. _The impact of continuation of the current use or any proposed change in
use of the property on the public trust resource.

16. The impact of continuation of the current use or any proposed change in
use of the property when examined cumulatively in conjunction with existing

authorized impediments to full use of the public trust resource.

18, The degree to which continuation of the current use or any proposed
change in use requires that broad public uses be sef aside in favor of more
limited and private uses.

B. At least thirty days before issuing a decision that land may be released
from the public trust under this section the depariment shall provide written
notice of the proposed action and an o ortunity to comment to any person who
has previously requesied written notice of actions under this section.
department shall provide contemporaneous writion notice of the final deci
any person who filed 2 comment.

The

§ 87-1152, Auection and sale of released public trust lands

A, If the department determines that any portion or reach of a bed of &
navigable watercourse may he released from the public trust, the department
shall cayse an appraisal of the property to be made to determie its Fair market
value. The property shall not be disposed of for an amount less than that
appraised value.

B. At the same time, the department shall also cause an appraisal to be made
of such reasonable improvements to the property as the record owner or lessee
may have made in good Taith. The amount of that appraised value of the

16140 Additions are indicated by underfine; defetions by sisikeout
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jmprovements shall be credited' and applied to the bid of the record owner or
Jessee at any sale or public avetion of the land that the department conda.cts. i
the record owner or lessee 1s not the successful bidder at the sale or auction, the
successful bidder shal]‘ reimburse the owner or lessee by the amount of the
gp_piaised value of the improvements.

C. Sections 37-236, 37-237 and 37-238 apply to the sale of such lands at

§ 37-1153. Permit to use public trust lands

A._ On application, the department may permit the use of public trust Jands by
a public entity or private person or entity if the department determines that such
use will be consistent with, and in the best interesis of, the public trust. The use
may continue only as long as the lands are used for the purposes for which fhe
permit is granted. The permit shall contain terms and conditions that are
necessary or appropriate to assure protection of the public trust interesis
associated with the lands. The user shall pay due compensation to the depart-
ment that shall be used for the purposes prescribed by this chapter.

B. At least thirty days before issuing a permit under this section the
department shall provide written notice of the proposed action and an opportuni-
W to comment to any person who has previously requested written notice of
actions _under this section. The department shall provide contemporaneous
written notice of the final decision to any person who filed & comment.,

C. The department may lease rights-of-way in public trust lands for nonexelu-
sive uses for a term of not more than ten years without a public auction, if the
conditions prescribed by subsection A are met.

D. The department shall adopt rules relating to granting the use permits and
maintaining the public trust land that is subject to pérmit under this section.

§ 37-1154, Public improvements in beds of navigable watercourses; defini-
tion

A, A" determination by the commission that a watercourse or a portion or
reach of a watercourse is navigabie does not affect the right of a public entity to
owT, operate, maintain or repair a public Improvement reasonabi constructed in
the bed of the watercourse under the public entity’s powers if the improvement
was constructed before the commission's determmation that the watercourse,
wrtion or reach is navigable and does hot materially impair the publie trust.
The pubiic entity is considered to have obtained this state’s consént to construct
the public improvement and is not hable 1o pa compensation to this state for the
land on which the public improvement is eonstructed if the improvement does not
materially impair, obstruct or destroy the function of the watercourse for public

irust purposes.

B. If the commissioner determines that the ublic improvement described in
subsection A of this sectior, does not. or will not if appropriate conditions are
Tollowed, materially impair the ublic trust uses, the department may require the
public entity to obtain a permit for the improvement pursuant o section 37-1153
but shafl ot assess any fee for Issuing the permit.

C. At least thirtv davs before issuing a decision under subsection D or E of
ilis seetion the department shall provide written notice of the proposed action
and_an opportunity to comment Lo any person who has previously requested
notice of actions under this section. The department shall provide contemporane-
ohis_written notice of the final decision to any persen who filed a comment.

1. I the commissioner determines that the public improvement described in
subsection A of

this section destroys the function of the watereourse for public

1611
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trust purposes and is not in furtherance of the public trust status of the land, the

public_entity may petition the department for release of public trust status
pursuant to_section 371151, In evaluating the petition, the department shall

consider, in_addition to the Tactors prescribed by section 37-1151, whethey
constructing the publie improvement was underfaken pursuant to the public
entity' & authority and whether the public improvement continues to serve g
public purpose.

E. If the commissioner determines that a release is appropriate under subsec-

tion D of thig section, the public entity may purchase this state’s interest in the

Tand without a public auction by paying_an amount to be determined by the
department pursuant 1o section 37-1152 directly to this state pursuant to section
9-401, subsection A, section 11-251, paragraph 45 or section 48-3603, subsection
C paracraph 2, as applicable. No cause of action or claim jor reimbursement
acerues for the benefit of any public entity that exercises its right to purchase
This state's interest pursuant to this suhsection.

F. For purposes of this seetiop, “public improvement” includes any faci}it%

established, constructed or mamtained by a public entity pursuant to law an
those works Gescribed in section 37-1101, paragraph 5.

§ 37-1155. Prior use of publie trust iands

This state shall not claim com ensation for any good faith use of ublic trust
1ands made before September 10, 1991 by the record owner or the record owWner's
Tessee if all of the following conditions apply: '

1. The landowner had record title to the land at the time of the use.
9 At the time of use, the record landowner did not have actual knowledge

nor did any recorded instrument disclose, that the state had 2 soverelgn claim to
the land.

3. The record landowner used the land in a reasonable manner.

§ 27-1156. Riparian trust fund; acquisition and management of riparian
lands

A. The riparian trust fund is established in the state treasury consisting of

meonies received from the sale or use of sovereign streambe lands and resources
under this chapter and an other appropriations, gifts ants or donations

esignated by the donor for that purpose. *Fhe state treasurer shall maintain the
nd separate and apart from ali other funds. On notice from the commissioner

fu
the state ireasurer shall invest d divest monies in the riparian trust fund as

provided by section 85-318 and monies earned shall be credited to the riparian
trust fund. The state treasurer shall report and maintain a separate accounting
of meome znd other proceeds from nvesting trust fund monies.

B. The state land commissioner shall use the income, other proceeds and not
in a fiscal

more than seventy-live per cent of any added principal of the fun
year pursuant to this section:

1. As the monies become available from the income of the fund, to reimburse
the state general Tund for expenses of ihe commission and the department under

this chapter.

2. To acquire, from willin sellers, land or interests in land located in riparian
areas in Lhis state for public purposes consistent with conservation of witdlife
and recreation. .

3. For such other expenditures as promote the purposes of the public trust.

1612 Additions are indicated by underfine; deletions by stikeout
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issl L wi ive azdvice from the

he state land commissioner shall consult with aqd receive a '
{':z'oni‘ state parks board and the Arizona game and f_:sh department yegaré;ng
?hl,: - cquisition and management of land and interests in land under this section.

Sec. 4. Transfer of trust fund monies ‘

All monies and assets in the riparian acquisition trust fund established under
section 87-1127, Arizona Revised Statutes, as repea’led by this act, are trans.feg

3 to the riparian trust fund estabhshed'under. section 37—11'56', Arizona Revise
gzmubes, as added by this act, and remain subject to any existing encumbrances
and obligations.

Sec. 5. Appropriation

The sum of two hundred thousand dollars is appropriated from the stable
general fund for fiscal year 1992-1993 to the state land department for one full-
time equivalent employee position _apd persoqnel and cor_xsultmg services that are
necessary to fulfill its responsibilities established by this act.

See. 6. Temporary exemption from administrative procedures act g

izona navigable stream adjudication commission and the state lan

degsgrr?er;t are exer%lpt from the requirements of tit}e 41, chapter 6, Arizona
Revised Statutes, except the requirements of section 41-1022 and section
41-1028, subsection A, Arizona Revised Statutes, for a period of one year after
the effective date of this act for the purpose of adopting rules to administer title
27, chapter 7, Arizona Revised Statutes, as added by this act.

See. 7. Severability ‘

If a provision of this act or its application to any person or ciycurpstance is held
invalid, the invalidity does not affect other provisions or applications of the act
that can be given effect without the invalid provision or application, and to this
end the provisions of this act are severable,

Sec. 8. Emergency '
This act is an emergency measure that is necessary to preserve the public
peace, health or safety and is operative immediately as provided by law.

Approved by the Governor, July 7, 1992,
Fited in the Office of the Secretary of State, July 7, 1992,

WATERS—RIPARIAN PROTECTION PROGRAM

CHAPTER 298

S.B. 1636

AN ACT AMENDING SECTION 45-101, ARIZONA REVISED STATUTES; MAKING
AN APPROP‘R‘.IATIGN; RELATING TO THE RIPARIAN PROTECTION PRO-
GRAM.

Be it enacted by the Legislature of the State of Arizona:
Seetion 1. Findings and policy )
A The purpose of this act is to provide for collecting scientific and economie

duta and developing analyses and reports on which the legislature may base
decisions concerning protecting riparian areas.

B. This state’s riparian protection program should be based on sound scien-
tific and economic evidence. To develop an effective, well-balanced riparian

Additions are indicated by underline; deletions by strikeout 1613
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ARIZONA NAVIGABLE STREAMBED ADJUDICATION COMMISSION

IN THE MATTER OF THE ) ADMIN. DOCKET NO.__94-3

NAVIGABILITY OF THE SALT RIVER)
[From Granite Reef Dam to the ) NOTICE OF PUBLIC HEARING
Gila River Confluence] )

The Arizona Navigable Streambed Adjudication Commission will
begin its hearing to determine if the Salt River from Granite
Reef Dam to the Gila River confluence was navigable as of the
time Arizona became a State on:

DATE/TIME: FPEBRUARY 14, 19%4 AT 9:00 A.M.
LOCATION: BTATE LAND DEPARTMENT AUDITORIUM
{Basanmeant)

1616 WEST ADAMB, PHOENIX, RRIZONA

A final determination that the Salt River was navigable at
Statehood may adversely affect your interest in real property
located in or near the bed of the Salt River. The Arizona
State Legislature enacted House Bill 2594 to establish an
administrative procedure for fact~-finding efforts needed to
determine if certain watercourses, other than the Colorado
River, were navigable when Arizona became a State (February
14, 1912). The Legislature established the Commission to
adjudicate the extent of the State's ownership of the beds of
such watercourses and to determine any public trust values
associated with such water courses, if navigable. The
Commission has initially classified the Salt River from
Granite Reef Dam to the Gila River confluence as having
characteristics of possible navigability as of Statehood. The
Commission has scheduled this public hearing to receive
evidence relating to the navigability or nonnavigability of
the Salt River in this reach pursuant to A.R.S. §§ 37-1122,
37~1126 and 37-1128 and A.A.C. R12-17-101 to Riz2-17-112.

PARTICIPATION IN PUBLIC HEARING

Anyone who intends to appear and participate in the hearing as
a party shall file a Notice of Appearance and Intention to
Participate with the Commission at least thirty (30) days
&uprior to the date set for the hearing (file notice not later
\than January 14, 1994). Anyone who is notified by this
publication only and intends to appear and participate in the
hearing as a party shall file such Notice with the Commission
no later than five days after the last publication date o@ﬂ_
this notice (file notice not later than December 17, 19%3).
The Commission may provide persons other than parties an

1
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opportunity to make a statement or file documents on matters
relevant and material to the navigability of the Salt River as
of Statehood without filing such Notice. Notices ang
documents shall be filed in person or by mail with Rebecca
Good, Secretary, Arizona Navigable Streanm Adjudication
Commission, 1616 West Adams, 3rd Floor, Phoenix, Arizona.

FOR MORE INFORMATION CONTACT

DONNA BNITH AT (602) 542-3507 OR
REBECCA GOOD AT (602) 542-2630

This notice is being published in the Arizona Republic, a
statewide newspaper and the Scottsdale Progress, general
circulation throughout Maricopa County as required by A.A.C.
R-18~7~110. :

The Arizona State Land Department will hold a public
information meeting to answer questions about the Ssalt River
Navigability Determination at Maricopa County Auditorium, 205
W. Jefferson, Phoenix, Arizona from 7 p.m. to 9 p.m., on
December 9, 1993. '
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ARIZONA STREAMBED PROGRAM
Questions and Answers

The following questions and answers address typical concerns raised by participants
at public information meetings regarding the Streambed Program.

—

Q. If the State land Department sold land that is later determined to be within the
normal high water boundary of a navigable water course, does the title hoider
lose title and have to make application to buy it a second time?

A. This could happen; however, the Department should not have sold the
streambed, i.e., the State Land Department may not convey title to riverbeds
without the express authority of the legislature.

pM

if the federal gbvemment sold land that is determined to be within the normal
high water boundary of a navigable water course, does that prevent the State
from claiming it?

A, No. The federal government cannot convey streambeds owned by a state.

ow

Will the State compensate title holders for the land it acquires as a result of a
determination of navigability?

A No; however, if the State selis or leases streambed land at public auction, the
original owner's improvements will be appraised and credited in the sale price.
Any successful bidder, other than the original owner of the streambed, must
reimburse that owner for the improvements.

O

Wil the question of the boundary between the State streambed land and
private land have 1o be determined every time a water course (naturally)
changes its position?

A, Yes. Once a stream is determined to be navigable, the streambed is owned by

the State wherever the stream (naturally) shifts to. Each time such a shift {or
meander) occurs, land may be lost or gained.

000016
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How is the Commission going to determine the navigability of a stream?

By & preponderance of evidence; evidence to show that at time of Statehood

a stream {in its natural condition) was used for navigation or could have been
used for navigation. _

po

What is the definition of navigability?

The Commission must use the definition as set forth in HB 2594; Chapter 7,
Article 1, 37-1101 (Definitions).

6. "‘Navigable’ or ‘Navigable Water Course’ means a water course, or a
portion or reach of a water course, that was in existence on February 4, 1912,
and that was used or was susceptible to being used, in its ordinary and natural
condition, as a highway for commerce, over which trade and travel were or
could have been conducted in the customary modes of trade on water."

PN

Is the air space above a navigable water course considered sovereign?

The navigable streambed program is addressing streambeds. The question

about the air space above itis a leasing decision made by the Land Department
for_ land that it owns.

SR

How will the Commission deal with the question of water rights.

The Commission is not addressing water rights. The Commission’s duty is to
determine whether or not a water course is navigable. The question of water

rights, attached to the land, will be determined according 10 existing applicable
water law.
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What are land owners supposed to do until such time that a determination of
navigability has been determined?

A, It must be understood that the title to land in or near a watercourse is clouded.
Until such time that the title is clear, a land owner will have to use his own
judgement. Title holder may petition the Commission to modify the priority for
investigating and adjudicating the navigability of water courses.

10.

Q. Who will determine what the "Public Trust Values™ are?

A, The Commission is charged with determining what the public trust values are.
The public may submit their views on what the public Trust values should be
for the Commission’s consideration.

11.

Q. What is the meaning of "ordinary and natural conditions”?

A. Ordinary and natural conditions wili be determined by the Commission, but may
not include flood boundaries.

12.

Q. What is the ordinary high water mark and what criteria will be used 10
determine it?

A. The ordinary high water mark is defined in the statutes. The Land

Commissioner will order a study and survey and use the results to define the

. boundaries. "Ordinary high water mark" means the line on the shore of a water

course established by the fluctuations of water and indicated by physical
characteristics such as a clear, natural line impressed on the bank, shelving,
changes in the character of the soil destruction of terrestrial vegetation or the
presence of litter and debris, or by other appropriate means that consider the
characteristics of the surrounding areas. Ordinary high water mark does not
mean the line reached by unusual floods.

000018



Does the Streambeds Act authorize the State to seek damages for sand and
gravel excavated prior to the Act? '

The Streambed Act provides that the State shall not claim compensation for
any good faith use of streambeds made before September 10, 1991, including

sand and grave! extracted. Please refer to ARS §37-1155 for further
clarification.

What happens if a mortgagee abandons or doesn’t pay the lien on fand that is

determined to belong to the State because the water course was navigable at
the time of Statehood?

The State will not assume liability for prior liens.

000019
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ARIZONA STREAMBED PROGRAM

UMMARY

The original 13 states were given ownership of and control of the
Streambeds of Navigable Waterways within their boundaries. This
provision was founded on the English Common Law principal that
there was a public need to use the waterways for commerce. Under
the "Equal Footing Doctrine® all states entered the Union with this
provision. Although the state owned the land, in order to perfect
title to the Navigable Streambeds the state was required to make
its claim of ownership.

From Statehood until the mid-1980's, Arizona had claimed only the
bed of the east half of the Colorado River. This left a c¢cloud on
the titles held by land owners whose pProperty included all or a
portion of the streambed of potentially navigable streams.

In 1984 in an effort to curtail the activities of a gravel company
mining sand and gravel on the Verde River near Deadhorse Ranch
State Park the Attorney General‘'s Office used the
navigability/state ownership issue as one of their arguments. This
cage was settled but Pandora's Box had been opened. The legislature
recognizing the economic hardships created by the uncertainty of
the State's potential future claime on streambed lands passed HB
2017 (Navigable Streambed Act; 1587). HB 2017 cutlined a procedure
to quit claim any interest of the State in the beds of the 8alt,
Gila and Verde Rivere for a nominal fee, reaffirmed the State's
claim to the Colorado River and waived any claim to all of the
other streambeds in the State.

Three months after HB 2017 was enacted, a lawsuit was filed by the
Center For Law in The ©Public Interest challenging the
constitutionality of these statutes. The litigation was
substantially completed in September of 1991 with a Court of
Appeals ruling that HB 2017 was unconstitutional because it did not
provide for an evaluation of the validity and value of the State's
public trust interest on the individual water courses. (1CA-CV 85-
134) '

Responding to the Appeals Court decision, a working group made up
of industry, private interest, title insurance, agency
Tepresentatives, and key Legislators, was formed under the
Governor's direction to draft new legislation. HB 2594 was signed
on July 7, 1882.

The statutes provide for a five member commission appointed by the
Governor and confirmed by the Senate to serve for the term of the

project. This commigsion, the Arizona VNavigable Streambed
Adjudication Commission (ANSAC) has been working since December of
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1992. The Commission members are: Curtis A. Jennings, Chairman, an
Attorney; Jay Brashear, Vice Chairman, a retired Editor; Margaret
S. Peterson, a semi-retired U of A Professor; Troy L. Péwa, g semi -~
retired ASU Professor and Harold Ramsbacher, a retired BLM Land
Manager. The Commission is responsible for determining which
streams in the State were navigable or susceptible to navigation on
February 14, 1912 and what public values are associated with thege
streams. The Commission will alsc determine which streams were not
navigable and all State claim to these streambeds will be waived.

The State Land Department gathers and provides information to the
Commission, is an advocate for the Public Trust and will manage the
land that is claimed if any.

A defensible adjudication is only possible where studies have been
conducted to determine the extent of navigability or non-
navigability; therefore, the current studies were mandated by the
Courts and are an essential part of the process.

Because of the large number of Btreamg in the state the statutes
required that the first order of business for the Commisgion was
the prioritization of the rivers for study. The Salt River from
Granite Reef to the Gila, the Gila River from Safford to the

Colorado, the Verde, San Pedro and the Hassayampa Rivers were given

the highest priority. Studies for the Salt, Verde, San Pedro and
Hagsayampa are being contracted for by CH,M Hill. The Gila study is
being done by the Lang Department staff. All five studies will be
completed in draft form by early October. A series of public
meetings and formal hearings will be held for each of the streams
beginning in January. A second group of studies will be initiated
as soon as the contracts can be issued

If you have any documented evidence or personal knowledge relative
to the navigability or nen-navigability of these streams we would
urge you to bring this information forward during the study

Process, at the public meetings or during the formal hearings
before the Commission.

Commigsion determinations should begin to be made in late spring or
early summer of 1994. Thesge decisgions if challenged are subject to
judicial review. Tt ig our opinion that, if the statutes and
process are carefully followed and the Commission makes its
determinations from the information from the comprehensive studies

and publie input, chalilenges to the Commission determinations are
unlikely to succeed.

If the Commission determines that a stream wag navigable at the
time of Statehood the Land Department gtaff will determine the
boundary of the high-water mark through survey, hearing process,
record the State's claim of ownership and manage the land to
protect the public wvaluesg identified by the Commisgion.
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Any revenue from the lease or disposition of these sovereign lands
will go to the Riparian Trust fund established by statute. The
revenue will be used to offset cost of the Commigsion within limits
and to acquire riparian land for protection and enhancement.

FOR_FURTHER INPORMATION PLEASE CONTACT :

ARIZONA STREAMBED PROGRAM
DRAINAGE & ENGINEERING SECTION
ARXZONA STATE LAND DEPARTMENT

1616 West Adams
Phoenix, Arizona 85007
Telephone (602) 542-5507

Fax (602) 542-4668
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BEFORE THE
ARTZONA NAVIGABLE STREAMBED ADJUDICATION COMMISSION

IN THE MATTER OF THE }  ADMIN. DOCKET NO. 4-1
NAVIGABILITY OF THE SALT RIVER)

[From Granite Reef Dam to the ) NOTICE OF APPEARANCE AND
Gila River Confluence) ) INTENT TO PARTICIPATE

)

W00 3 o Ut i L R

A NAME, ADDRESS AND TELEPHONE NUMBER OF RESPONDENT

Name:

Address:

Telephone:

TR R R AR TR A Ak R kA Ak kA A A kAR A Ak ke k kb dk ko koo

(Please check Box B and provide the requested
information if you intend to participate as a party in the
above-captioned matter. See Commission Rule R12-17-108(A)~
(C). Please check Box C and provide the regquested
information if you intend only to testify before the
Commission or to file documents with the Commission, or
both, but do not want to participate as a party. See
Commission Rule R12-17-108(E). If more room is needed to
respond, please attach a supplemental statement identified
by paragraph number.)

[0 B. APPEARANCE AND INTENT TO PARTICIPATE AS A PARTY

1. The person named in Section A above intends to
appear as a party in the above-captioned matter.

If represented:

Attorney Name:

Address:

Telephone:

2. Concise statement of position as to whether or not
the Salt River was navigable as of February 14, 1912.
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23
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28

."/_—-}’

-

3. Concise statement as to the public trust values

*

associated with the Salt River from the Granite Reef
Dam to the Gila River confluence if found navigable.

4. List of witnesses, including address and telephone
number, and for each witness a brief summary of the
testimony that witness will give.

Name:
Address:

Telephone:

Brief summary of testimony:

Name:
Address:

Telephone:

Brief summary of testimony:

Name:
Address:

Telephone:

Brief summary of testimony:

5. Index of Exhibits to be offered at public hearing
attached and made a part hereof. Two bound and indexed
copies of documentary -exhibits have been filed with the
Commission this date.
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INTENT TO TESTIFY, FILE DOCUMERTS, OR BOTH, WITHOUT
FORMAL APPEARANCE AS A PARTY

1. The person named in Section A above intends to
testify before the Commission in the above-captioned
matter about:

Please notify me of the date and time the Commission
will hear testimony from the public.

2. The person named in Section A above 1s submitting
the attached documents for the Commission to consider.
(Please briefly identify each document submitted.)

DATED this day of ¢, 199_.

(Signature of Party, or Attorney, 1if
represented, or of interested person)
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Arizona Administrative Code

Title 12, Ch. 17

Arizona Navigable Streambed Adjudication Conunission
TITLE 12. NATURAL RESOQOURCES

CHAPTER 17. ARIZONA NAVIGABLE STREAMBED ADJUDICATION COMMISSION

(Authority: A.R.S. §37-1122)

Chapter 17, consisting of Article 1, Sections R12-17-10] through R12-17-112, adopted effective June 15, 1993, through an
exemption from AR.S. Title 41, Chapter 6, pursuant to Laws 1992, Ch, 297, § 6. Exemption from A.R.S. Title 41, Chapter 6
means that the Commission did not submit notice of this rulemaking to the Secretary of State’s Office for publication in the
Arizona Administrative Register; the Commission did not submit these rules to the Governor’s Regulatory Review Council for
review; the Department was not required to hold public hearings on these rules; and the Attorney General has not certified
these rules. Because this Chapter contains rules whick are exempt from the regular rulemaking process, the Chapter is being

printed on blue paper.
ARTICLE 1. HEARINGS

Definitions
Scope of Rules and Waiver
Filing and Service of Papers
Computation of Time
Petition to Modify Priority
Notice of Hearing on Watercourse Navigability
Conduct of Hearings
Appearunee and Practice Before the Commission
Extension of Time
Conferences and Procedural Orders
Evidence
Decisions
ARTICLE 1. HEARINGS

Editor’s Note: The following Section was adopted under an
exemption from the rulemaking provisions of A.R.S. Title 41,Ch. 6,
whick means that the Commission did not submit notice of this
rulemalking to the Secreiary of State’s Office for publication in the
Arizona Administrative Register; the Commission did not submit
these rules 1o the Governor's Regulatory Review Council for
review; the Department was not required to hold public hearings on
these rules; and the Atiorney General has not certified these rules.
Ri2-17-101. Definitions
A. “Atomey General” means the duly slected, qualified and

acting Adomey General of Arizons and his duly appointed

assistants,

B. “Chairperson™ means the Chairperson or, in his absence, the
Vice Chairperson of the Arizona Navigable Steam
Adjudication Commission.

C. “Person” includes any public or private corporation, company,
partnership, firm, association, club, organizagon, the Federal
Government and any of its agencies and departments, the state
and any of its agencies and departments or -political
subdivisions, and an Indian tribe or wibal organization as well as
a natural person.

D. *Party” means the State Land Department and any person who
has filed a notice of appearance with the Commission within the
time prescribed by these rules.

Historical Note
Adopled effective June 15, 1993, pursuant to an exernption from
the provisions of A.R.S. Title 41, Chapter 6 (Supp. 93-2).

RI12-17-101.
R12-17-102.
Ri2-17-103,
R12-17-104.

R12-17-106.
R12-17-107.
R12-17-108.
R12-17-109,
R12-17-110.
R12-17-11L.
RI12-17-112,

Editor’s Note: The following Section was adopted under an
exemption from the rulemaking provisions of AR.S. Title 41,Ch. 6,
which means that the Commission did not submit notice of this
rulemaking to the Secretary of State's Office for publication in the
Arizona Administrative Register; the Commission did not submiz
these rules to the Governor's Regulatory Review Council for
review; the Department was not reqiired to hold public hearings on
these rules; and the Attorney General has not certified these rules.

June 30, 1993

Page |

R12-17-102. Scope of Rules and Waiver

These rules shall be liberally construed to secure just and speedy
determination of all matiers presented to the Commission. If good
cause appears, the Commission or Chairperson may waive
application of these rules when waiver would not conflict with the
jaw and would not affect substantial interests of the parties.

Historical Note
Adopied effective June 15, 1993, pursuant to an exemption from
the provisions of AR.S. Title 41, Chapter 6 (Supp. 93-2).

Editor's Note: The following Section was adopted under an
exemption from the rulemaking provisions of AR.S., Title 41,Ch. 6,
which means that the Commission did not submit notice of this
rulemaking io the Secretary of Siate’s Office for publication in the
Arizona Administrative Register; the Commission did not submit
these rules to the Governor’s Regulatory Review Council for
review; the Department was not required (o hold public hearings on
these rules; and the Atiorney General has not certified these rules.
R12-17-103, Filing and Service of Papers
A. Filing with the Commission. All papers required or permitted to

be filed with the Commission in any proceeding shall be filed

with the Secretary of the Commission. Filing may be
accomplished by mail addressed 1o the Secretary of the Arizona:

Navigable Streamn  Commission, Arizons State Land

Department, 1616 West Adams, Phoenix, Arizona 85007,

Filings shall not be timely unless the papers are received by the

Secretary within the time fixed for filing, except if filing is made

by mailing, then filing shall be deemed timely if the papers arc

postmarked prior o midnight of the day fixed for filing.

B. Number of copies. Unless otherwise specifically provided by a
particular rule or erder of the Commission, an original and five
copics of all papers shall be filed with the Secretary,

C. Service of all papers. Unless otherwise specifically provided by
a particular rule or order of the Commission, copies of all papers
filed by any party shall, at or before the time of filing, be served
on all partics 1o the proceeding. Service on a party represented
by counsel shall be made on counssl.

D. Manner of service. Service of ali papers under these rules
(except subpoenas which must be personally served) shall be
made by personal service or by mail to the last known address.

E. Docket of proceedings. A docket of all proceedings shall be
maintzined by the Secretary and each proceeding shall be
assigned a number and ali papers filed in such proceeding shall
be entered in the docket.

Historical Note
Adopted effective June 15, 1993, pursuant to an exemption from
the provisions of A.R.S. Titie 41, Chapter 6 (Supp. 93-2).

Editor’s Note: The following Section was adopted under an
exemption from the rulemaking provisions of AR.S. Title 41, Ch. 6,
which means that the Comniission did not submit notice of this
rulemaking to the Secretary of State’s Office for publication in the

000027 Supp. 332




Title 12, Ch, 17

Arizona Administrative Cod:

Arizona Navigable Streambed Adjudication Comemission

Arirona Administrative Register; the Commission did not submit
these rules fo the Governor's Regulatory Review Council Jor
review; the Department was not reguired to hold public hearingson
thexe rules; and the Attorney General has not certified these rules.
R12-17-104. Computation of Time

Incomputing any period of time prescribed or allowed by these rules,
or by order of the Commission, or by any applicable statute, the day
of the act, event, or default after which the designated period of time
begins 10 run is not to be included. The last day of the period 50
computed shall be included, unless it is 2 Saturday, Sunday, or legal
holiday, in which event the period runs until the end of the next day.
When & period of time prescribed or allowed is less than seven days,
intermediate Saturdays, Sundays, and legal holidays shall be
excluded in the computation.

: Historical Note
Adopted effective June 15, 1993, pursuant to an exemption from
the provisions of A.R.3. Title 41, Chapter 6 (Supp, 93-2).

. Editor’s Note: The following Section was adopted under an
exemption from the rulemaking provisions of AR.S, Title 41,CE. 6,
which means that the Commission did not submit notice of this
rulemaking 1o the Secretary of State’s Office for publication in the

Arizong Administrative Register; the Commission did not submit

these rules to the Governor's Regulatory Review Council Jor

review; the Department was not required to hold public hearings on
these rules; and the Attorney General has not certified these rules.

R12-17-165. Petition to Modify Priority

A. When & petition to modify the priorities estsblished by the
Commission pursuant to A.R.S. § 37-1123(D) has been filed
-with the Commission, the metter shall be noticed for
consideration at the next Commission meeting.

B. The petition shall state the petitioner's name, mailing address
and telephone number and shall identify with specificity the
watercourse  or reach sought to be gramied expedited
consideration, The petition shall state the petitioner's position
regarding each of the factors the Commission must consider in
setting priorities pursuant to A.R.S. § 37-1123(D).

C. Any person may oppose or support the petition to modify
priorities when the petition is before the Commission on the
agenda. At such time as the Chairperson may designate, each
person desining 1o be heard shall give his name, address and
telephone number and shall state his position for the record. If
an gitorney, other than the Attorney Geneta!, appears on behalf
of a client, he shal advise the Comrmission of his name, address
and 1elephone number and give the same information regarding
the person on whose behalf he appears and presents & position.

D. The Commission shall grant or deny the petition on the record
and shall state the reasons therefor,

Historiczl Note
Adopied effective June 15, 1993, pursuant 1o an exemption from
the provisions of A.R.S. Title 41, Chapter 6 (Supp. 93-2).

Editor’s Note: The following Section was adopled under an
exemption from the rilemaking provisions of A.R.S. Title 41,Ch. 6,
which means that the Commission did not submit notice of this
rulemaking 1o the Secretary of State’s Office for publication in the
Arizona Administrative Register; the Commission did rot submit
these rules 1o the Governor’s Regulatory Review Council Jor
review; the Deparement was not reguired to hold public hearings on
these rules; and the Attorney General has not certified these rules.

R12-17-106. Notice of Hearing on Watercourse Navigability

A, At leas! 60 days before any public hearing under AR.S, §
37-1126(B), the Cornmission shall serve notice o each record
owner or lessee of property located within the bed of &
watercourse or a reach of 2 watercourse that is the subject matter
of the hearing, and to any person who has requested & notice of

Supp. 93-2

Page 2

hearing on the subject watercourse, by mail addressed to the Jast
known post office address,
The notice by publication required pursuant w0 AR.S, §
37-1126(B) shall be published for three consecutive weeks,

C. Inaddition 10 the matters included in a notice of hearing issued
pursuantio ARS8, §41-1061(B}, the Commission shall include
astatement directing sny person intending to eppearas z party at
the hearing 10 comply with the requirements of R172.17-108.

Historical Note
Adopted effective June 15, 1993, pursuant 1o an exemption from

the provisions of A.R.S. Title 41, Chapter 6 (Supp. 93.2).

Editor's Note: The following Section was adopted under an
exemption from the rulemaking provisions of AR.S. Title 41,Ch. 6,
which means that the Commission did not submit notice of this
rulemaking to the Secretary of State’s Office for publication in the
Arizona Administrative Register; the Commission did not submit
these rules 1o the Governor's Regulatory Review Council for
review; the Department was not required to hold public hearings on
these rules; and the Attorney General has not certified these rules.
R12-17-107. Conduct of Hearings
A, The Chairperson shall regulate the course of the hearing in an

impartial manner, The Commission mey consult with the

Attorney General during the hearing. The Chairperson and ali

partics may question witnesses in the order determined by the

Comumission or the Chairperson.

B. Transcription of bearings. All hearings shall be electronically
recorded, or the Chairperson may, at the request of a party or on
his own motion, order the hearing to be stenographically
reported. The original transcript of the official record of any
hearing, if available, or the original tape of the electronic record,
if not transcribed, shall be filed with the Commission as 8 part of
the recond.

C. Filing of motions. Motions calling for a determination of any
matter of law shall be filed with the Commission in writing. Any
party may file & written opposition to such motion within seven
days, unless otherwise ordered by the Chairperson. The
Chairperson msy permit oral motions during a hearing.

D. Rulings on motions. The Chairperson may rule on procedural
motions but all other motions must be ruled upon by the
Commission &s a whole,

E. Consolidation. By order of the Chairperson, proceedings
involving & common question of lew or fact may be
consolidated for hearing of any or all matters in issue where
such consolidation may tend to avoid unnecessary cost or delay.

Historica] Note
Adopied effective June 15, 1993, pursuant to an exemption from
the provisions of A.R.S. Title 41, Chapter 6 (Supp. 93-2).

Editor’s Note: The following Section was adopted under an
exemption from the rulemaking provisions of AR.S. Title 41,Ch. 6,
which means that the Commission did not submit notice of this
rulemaking to the Secretary of State’s Qffice for publication in the
Arizona Administrative Register; the Commission did not submit
these rules to the Governor's Regulatory Review Council for
review; the Department was not reguired to hold public hearings on
these rules; and the Attorney General has not certified these rules.
R12-17-108. Appesrance and Practice Before the Commission
A. A person may appear in 2 hearing in his own behalf or by

counsel. A partnership may appear through a partner; other

orgznizations may appear through a designated officer, and the

Depermment may appear through a designaied officer or its

aftomey.,

B, At least 30 days prior to the date set for hearing, any person
notified of the hearing by mail who intends 1o appear and
participate in the hearing shall file with the Commission and
serve on the Department a notice of appearanee and intention 1o

June 30,1997
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Title 12, Chb. 17

Arizonz Navigable Streambed Adjudication Commission

participate. A person notified by publication shall file and serve

such potice no Jater than five days after the last publication date

of the notice of hearing. All notices filed pursuant to this ruie

shall state the name, address and telephone pumber of the

person filing the notice and of his attorney, if represeated, and a

concise statement of the position taken regarding navigability

of the watercourse and the public trust values associated
therewith,

C. The notice of appearance shall include the following
information:

1.  Alistof all witnesses 1o be called to testify on behalf of the
party and a summary of the testimony to be given by each
witness; and

2, ,Anindex identifying all exhibiis to be offered ont behalf of
the party.

D. Two bound and indexed copies of all documentary exhibits
shall be filed with the notice of appearance. Within the filing
deadiines specified in subsection (B) above, any person may
file and serve the parties with & notics of filing documents and
provide the Commission with two bound and indexed copics of
documents for consideration by the Commission. Copies of
Exhibits are not required to be served on other parties but may
be examined and copies requested during regular hours of
business, Without filing = notice of appearance or copies of
exhibits, the Department may call as 8 witness any consultant or
staff member who is identified as having participated in
collecting and documenting the cvidence transmitied to the
Commission and may rely on any document transmitied to the
Comrmission pursusnt to A.R.S. § 37-1125. If the Department
intends to call additional withesses or to offer exhibits in
addition to those provided pursuant to AR.S. § 37-1124(B), it
shall meet the requirements placed on persons appearing after
notice by mail. Any party may file a list of rebuttal witnesses
&nd two bound and indexed copies of rebuttal exhibits five days
prior o the date of hearing.

E. Order of appearance. The Chairperson shali designate the order
in which parties shall introduce their evidence.

¥.  Other appearances. Notwithstanding other provisions of these
rules, the Chairperson may provide any person an Opportunity
10 make 2 statement on matters relevant and material to the
issues being addressed at the hearing at a tirne designated by the
Chairperson. Such statements shall be under oath or affirmation
and subject 1o cross-examination. All parties shall be provided
an opporwnity (o rebut statements and docmmcmary filings of
nonparties.

G. Improper conduct Conduct at any hearing which in the
discretion of the Commission is deemed improper shall be
grounds for exclusion from the hearing. Improper conduct
includes willful noncompliance with an order of the
Chairperson and willful disruption or obstruction of any
hearing.

Historical Note
Adopted effective June 15, 1993, pursuant to an exemption from
the provisions of A.R.S. Title 41, Chapter 6 (Supp. 93-2).

Editor’s Note: The following Section was adopted under an
. exemption from the rulemaking provisions of AR.S. Title 41,Ch. 6,
which means that the Commission did not submit nofice of this
rulemaking 1o the Secretary of State’s Office for publication in the
Arizona Administrative Register; the Commission did not submil
these rules io the Governor's Regulatory Review Council for
review; the Department was not required to hold public hearings on
these rules; and the Attorney General has not certified these rules.

R-12-17-109. Extension of Time
Except as otherwise provided by law, the Chairperson, on application
of & party or on his own motion and for good cause, may extend any
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time }imits prescribed by these rules or postpone the commencement
of the hearing to & mutually satisfactory date and location.
Historical Note
Adopied effective June 15, 1993, pursuant v an exemption from
the provisions of A.R.S. Title 41, Chapter & (Supp. 93-2).

Editor’s Note: The following Section was adopted under an
exemption from the rulemaking provisions of AR.S. Title 41,Ch. 6,
wkich means that the Commission did not submit notice of this
rulemaking to the Secretary of State’s Office for publication in the
Aritona Administrative Register; the Commission did not submit
these rules to the Governor's Regulatory Review Council for
review; the Department was not required to hold public hearings on
these rules; and the Attorney General has not certified these rules.
R12-17-110. Conferences and Procedural Orders
The Chairperson, on application of a party ot on his own motion and
upon written notice to all parties, may issue and sign procedural
orders without convening the Comumission. In his discretion, a
conference may be held with the parties prior to any ruling on any
procedural matter.

Historical Note
Adopted effective June 15, 1993, pursuant to an exemption from
the provisions of AR.S. Title 41, Chapter 6 (Supp. 93-2),

Editor's Note; The following Section was adopted under an
exemption from the rulemaking provisions of AR.S. Title 41, Ck. 6,
whick means that the Commission did not submit notice of this
rulemaking to the Secretary of State’s Office for publication in the
Arizong Administrative Regisier; the Commission did not submit
these rules to the Governor's Regulatory Review Council for
review; the Department was not required to hold public hearings on
these rules; and the Attorney General has not certified these rules.

RI2-17.111. Evidence

A. Presentation and admission of evidence. All witnesses at the
hearing shall testify under oath or affinnation. Parties shall have
the right 1o be represented by counsel and present oral or
documentary evidence and conduct cross-examination, The
Commission shall receive relevant, probative, and material
evidence and the Chairperson shall rule upon offers of proof,
Objection to the admission or exclusion of evidence must be
made on the record and shali state the grounds upon which the
objection is based. The Chairperson may limit and exclude all
irrelevant, immaterial or unduly repetitious evidence.

B. Rules of cvidence. Pursuant 1o AR.S. § 41-1062(A), the
Chairperson may conduct 2 bearing in an informal matter and
without adherence to the rules of evidence required in judicial

proceedings.

€. Discovery. Parties do not have the right to conduct discovery for
the presentation of evidence except as otherwise provided for in
AR.S. § 41-1062(AX4) and this rule.

D. Official notice. The Commission may take official notice of any
matier that might be judicially noticed by a superior court of the
state of Arizona, any matter in the public official records of the
Department, or any matter that is peculiarly within the
knowledge of the Department as an expert body.

E. Subpoenas and motions to quash.

1. In connection with any hearing, the Clmirpcrson. upon
written application of a party or on his own motion, may
issue subpoenas requiring the atendance and testimony of
wimesses or the production of documentary or other tangi-
bie evidence, or both.

2. Pursuant to A.R.S. § 41-1062(A)(4), the Chairperson, on
writien application of a party or on the Commission's mo-
tion, may permit a deposition to be taken. No deposition
may exceed four hours absent express authorization from

the Chairperson.
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3. Anyapplication fora subpocna or to take a deposition shall
state;
2. The case number and the time and place where the
witness is expected 1o gppear and testify;
b.  The name and address of the witness;
€. With reasonabie particularity, the docements or other
tangible evidence, if any, sought; and
d.  Shall include a showing that the facts soughtto be es.
tablished are relevant, material and not unduly repeti-
tious. Anapplication to take & deposition shall also in-
clude & showing that the testimony or materials
sought cannot otherwise be obtained through reason-
able efforts,
4. Process issued by the Chairperson may be served by such
person and in such manner as avthorized by the Arizona
Revised Stawtes,

S.  Any person 1o whom a subpoena is directed may, prior to .

the time specified therein for compliance but in no event
more then five days afier the dase of service of such sul-
poena, move the Chairperson to quash or modify the sub-
Ppoena, accompanying such motion with & brief statement
of reasans therefor. The Chairperson shali then rule or the
motion to quash.

Higtorical Note
Adopied effective June 15, 1993, pursuent 1o an exemption from
the provisions of A.R.S. Title 4], Chapter 6 {Supp. 93-2),

Editor’s Note: The following Section was adopted under an
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exemption from the rulemaking provitions of ARS.TitledI,Ch. 6,
whick mcnsﬂmeommxioud&:dnmmbmizmﬁuofthir
rulemaking to the Secretary of State’s Office for publication in the
Arizona Administrative Register; the Commission did not submit
these rules to the Governor's Regulatory Review Council Jor
review; the Department was not required o hold public hearings on
bhese rules; and the Attorney General has not certified these rules,

R12-17-112. Decisions

A. Final determination. Except as otherwise provided by law,
within 30 days after the conclusion of hearing conducted
purstant 1o A.R.S, § 37-1128(A), the Commission shalj rendera
decision in writing and shall include findings of fact and
conclusions of law that clearly state the basis and reasoning for
the decision. Pursuant 1o A.R.S. § 37-1128(A), all decisions of
the Commission shall be fina! and there shall be no right 10
rehearing before the Commission., '

B. initial notice of final determination. In addition to immediately
notifying the Department as required by A.R.S. § 37-1128(B),
the Commission shall provide a copy of its final determination
1o a1 parties and may provide copies of its final determination to
any person who has requested a copy of the final determination
from the Commission. No deadline for seeking judicial review
established by ARS. § 37-1129(A) shall be affected by eny
notice provided by the Commission.

Historical Note
Adopted effective June 15, 1993, t 10 an exeraption from
the provisions of A.R.S. Title 41, Chapter 6 {Supp. 93-2),
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