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 1                 CHAIRMAN NOBLE:  We welcome you to the
 2  continued hearing on the Salt River of the Arizona
 3  Navigable Streams Adjudication Commission.  As we
 4  adjourned the last, I believe that Mr. McGinnis was
 5  cross-examining Mr. Fuller, and before you begin again,
 6  I'm certain that Mr. Mehnert wants to take roll.
 7                 DIRECTOR MEHNERT:  Commissioner Allen?
 8                 COMMISSIONER ALLEN:  Present.
 9                 DIRECTOR MEHNERT:  Commissioner Henness?
10                 COMMISSIONER HENNESS:  Present.
11                 DIRECTOR MEHNERT:  Commissioner Horton?
12                 COMMISSIONER HORTON:  Here.
13                 DIRECTOR MEHNERT:  Chairman Noble?
14                 CHAIRMAN NOBLE:  Here.
15                 DIRECTOR MEHNERT:  All of our
16  Commissioners are here, plus our attorney, Fred
17  Breedlove.
18                 CHAIRMAN NOBLE:  Let the record reflect
19  that Mr. Hood has arrived.
20                 Mr. McGinnis.
21                 MR. MCGINNIS:  Thank you, Mr. Chairman.
22
23              CROSS-EXAMINATION (CONTINUED)
24  BY MR. MCGINNIS:
25      Q.    Good morning, Mr. Fuller.
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 1      A.    Good morning.
 2      Q.    My recollection is that when we stopped back
 3  in October, we were starting to work through your
 4  PowerPoint.
 5            Is that your recollection?
 6      A.    I thought you were almost wrapped up.
 7      Q.    Okay.  You were wrong.
 8            Before we get back to your PowerPoint, I
 9  wanted to ask you some questions about cross sections
10  and flow rates and depths, all the stuff you know a lot
11  about, okay?
12      A.    Okay.
13      Q.    And I wanted to start with Segment 6.  Your
14  Segment 6 goes from the Verde confluence to the Gila
15  confluence; is that right?
16      A.    That's right.
17      Q.    And your estimate of natural median flow for
18  Segment 6 was 1,230 cubic feet per second; is that
19  right?
20      A.    That sounds right.
21      Q.    And you got that from a publication in 1991
22  by gentlemen named Thomsen and Porcello; is that
23  right?
24      A.    That's correct.
25      Q.    And you prepared, didn't you, the 2003
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 1  revision to the Land Department report on the Lower
 2  Salt?
 3      A.    Yes.
 4                 DIRECTOR MEHNERT:  Is this in
 5  evidence?
 6                 MR. MCGINNIS:  Yes.
 7                 Did that get to you?
 8                 THE WITNESS:  Not yet.
 9                 MR. MCGINNIS:  Jeff, you need to give
10  one to the witness.  Sorry.  He's the most important
11  one of the group.
12                 THE WITNESS:  Thank you.
13  BY MR. MCGINNIS:
14      Q.    Did you get what we passed out now?
15      A.    Yes.
16      Q.    Okay.  So what we've handed you is a set of
17  excerpts from the 2003 Land Department report on the
18  Lower Salt, which I believe is Lower Salt Evidence Item
19  Number 30.
20            Does that look familiar to you?
21      A.    Yes, it does.
22      Q.    And what I have there is the cover page.  You
23  should have pages 7-17 and 7-18.  You should have
24  pages 7-23 through 7-27.  And you should have all of
25  Appendix D.
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 1            Can you look at that and make sure I got
 2  everything copied right?
 3      A.    It looks right.
 4      Q.    And do you have the complete report with you
 5  available somewhere today?
 6      A.    Yes.
 7      Q.    Okay.
 8      A.    I don't think I have all the appendices, but
 9  I do have the main text of the report.
10      Q.    I think you'll be able to answer my questions
11  based upon the excerpts I've given you; but if you need
12  to look at the report, feel free, okay.  And I think I
13  have a copy here too somewhere.
14            Now, my understanding is that for the 2003
15  report you prepared six cross sections of the Lower
16  Salt, based upon some work by the U.S. Reclamation
17  Service; is that right?
18      A.    We prepared six cross sections for the
19  original report, and we carried that work through.
20  so we didn't prepare them specifically for the 2003,
21  but they are included in the 2003 version of the
22  report.
23      Q.    And that process is discussed on Page 7-23 of
24  the 2003 report that you should have there.
25            Do you see that page?
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 1      A.    I do.
 2      Q.    Okay.  And the U.S. Reclamation Service map
 3  that you used was prepared in 1907; is that right?
 4      A.    I think it was -- I talked about this before
 5  in my presentation.  I believe that the publication
 6  date is 1907.  I think it says on the top that it's
 7  based on topography from 1903, 1904, 1902,
 8  1903-something.
 9      Q.    Yeah, I think in this report that I just
10  showed you, it shows set in 1902; is that right?
11      A.    That's right.  That's drawn from survey data
12  in 1902.
13      Q.    And the 2003 report says that the 1902
14  channel survey information was probably representative
15  of conditions at statehood.  Do you see that right
16  there?
17      A.    I do.
18      Q.    And you or somebody at that point had
19  reviewed a 1914 map to come to that conclusion; is that
20  right?
21      A.    That's right.
22      Q.    Let's flip over now to Page 7-24, the next
23  page of the exhibit, the excerpts I handed you.  And
24  this shows the area basically from the Verde confluence
25  to the Gila confluence; is that right?
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 1      A.    Basically, yes.  I mean the cross sections
 2  were all downstream of Granite Reef Dam, because that
 3  was the study limits of that report, but that's in that
 4  general vicinity, yeah.
 5            I guess, more specifically, it doesn't
 6  include the -- it doesn't specifically -- this report
 7  does not specifically address the area between Granite
 8  Reef Dam and the Verde River confluence, but I do
 9  believe that the cross sections there are
10  representative of that additional segment.
11      Q.    And what I've put up here on the easel is a
12  blowup of Figure 7-3, the one we were just looking at.
13  Do you see that?
14      A.    I do.
15      Q.    Okay.  And you have six cross sections.  They
16  start down by the Gila confluence with Number 1 and
17  then go up to about the Verde confluence with Number 6,
18  right?
19      A.    Yes.
20      Q.    Go up to Granite Reef Dam, basically?
21      A.    Right.
22      Q.    And those cross sections are numbered 1
23  through 6, right?
24      A.    Yes, they are.
25      Q.    Okay.  Did you create any new cross sections
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 1  for the PowerPoint or the testimony you've done here
 2  recently?
 3      A.    I did not.
 4      Q.    Looking over to Appendix D that's also in the
 5  excerpts I gave you, do you see the title page for
 6  Appendix D there?
 7      A.    I do.
 8      Q.    And that Appendix D is entitled Historical
 9  Salt River Rating Curves.  Do you see that?
10      A.    I do.
11      Q.    Okay.  Let's look at these cross sections a
12  little bit.  Cross Section 1 is in the area of
13  91st Avenue and 51st Avenue or what's now 91st Avenue
14  and 51st Avenue, right?
15      A.    It's between those two, yeah.
16                 DIRECTOR MEHNERT:  Is this in evidence?
17                 MR. MCGINNIS:  Not yet.
18  BY MR. MCGINNIS:
19      Q.    So, Mr. Fuller, what I've put up on the easel
20  now is a blowup of a table that I created, just to kind
21  of help us work through these cross sections, and
22  Mr. Heilman should have given you a small version of
23  that.  Do you see it?
24      A.    Yes, I do.
25      Q.    And what I would like to do is just kind of
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 1  walk through the table and see if we can fill out some
 2  of it.
 3            So I think we just said Cross Section 1, you
 4  said, was between 91st Avenue and 51st Avenue; is that
 5  right?
 6      A.    Yes.
 7      Q.    And if you turn over to PageD1, the next page
 8  of Appendix D, that has some curves there for depth and
 9  velocity for Cross Section 1.  Do you see that?
10      A.    I do.
11      Q.    Which of those curves is for depth and which
12  one is for velocity?  Can you describe that to us?
13      A.    It's the one that has the individual points
14  marked with squares rather than circles.
15      Q.    Okay.  So on all these cross sections, are
16  the squares the depth line?
17      A.    Certainly on that one.
18      Q.    Okay.  Well, let's do -- we'll do one at a
19  time here.
20            And your natural median flow number for
21  Segment 6 is 1,230 cfs; is that right?
22      A.    That's right.
23      Q.    Okay.  If you look at 1,230 cfs on this Cross
24  Section 1, what's the depth?
25      A.    It's in the vicinity of 2.4.
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 1      Q.    I'm going to write, if it's okay with you,
 2  I'm going to write -- this column has the depth, at
 3  1,230 cfs for Cross Section 1, you said 2.4?
 4      A.    Yeah.
 5      Q.    Okay.  That's at your 1,230 cfs number,
 6  right?
 7      A.    Yes.
 8      Q.    Let's look now at Cross Section 2, which I
 9  believe is on page D4.  Now, if we look back at our
10  other map, this one is between 51st Avenue and Central
11  Avenue; is that right?
12            Look at Figure 7-3.
13      A.    That's correct.
14      Q.    Okay.  So, and the curve for Cross Section 2
15  on page D4, it has curves for depths and velocity, just
16  like the last one, right?
17      A.    Yes, sir.
18      Q.    And if you take your 1,230 cfs, what's the
19  depth that you would find at Cross Section 2?
20      A.    About 3.3, 3.2.
21      Q.    Pick one, and I'll write it down.
22      A.    3.25.
23      Q.    Okay.  That's even better.
24            Okay.  And, again, that's at Cross Section 2,
25  right?
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 1      A.    Yes.
 2      Q.    And that's using your 1,230 cubic foot per
 3  second number, correct?
 4      A.    Yes.
 5      Q.    Flip over to page D7, which I think is the
 6  graph for Cross Section 3.  Do you see that?
 7      A.    I do.
 8      Q.    And Cross Section 3, if we look back to
 9  Figure 7-3, it looks like it's between Central Avenue
10  and I-10?
11            Can I hold this up for you?
12      A.    I've got mine.
13      Q.    Okay.
14      A.    Yes, it is.
15      Q.    I-10 is a little hard to see, but that's --
16      A.    Yes.
17      Q.    Okay.  And this has curves for depth and
18  velocity, right?
19      A.    Yes, it does.
20      Q.    And I think you said earlier the curve with
21  the box on it is the depth curve; is that right?
22      A.    That's right.
23      Q.    Okay.  At 1,230 cfs, what depth do you get
24  for Cross Section 3?
25      A.    About 4.2.
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 1      Q.    Okay.  Did I write the right number?
 2      A.    Yes, you did.
 3      Q.    Okay.  Let's flip over to page D10 of
 4  Appendix D of your 2003 report, and does that show the
 5  curves for Cross Section 4?
 6      A.    Yes.
 7      Q.    Okay.  Cross Section 4 is located, it looks
 8  like, just west of Mill Avenue; is that right?
 9      A.    That's right.
10      Q.    Okay.  And the curve with the box is the one
11  with the depth, right?
12      A.    Yep.  Yes.
13      Q.    What's the depth that you get for 1,230 cfs
14  on your Cross Section 4?
15      A.    Looks like about 2.4.  And these are all in
16  feet.  We haven't mentioned units, but yeah.
17      Q.    Yeah.  On my table it says "feet," but I
18  forgot to say it.
19            You said 2.4?
20      A.    Yes.
21      Q.    Okay.  Let's look over then to page D13 of
22  Appendix D.  Are these the curves for Cross Section 5?
23      A.    Yes.
24      Q.    And is Cross Section 5 located just east of
25  Country Club Drive?
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 1      A.    That's correct.
 2      Q.    Okay.  That has the curves for depth and
 3  velocity, right?
 4      A.    Yes, it does.
 5      Q.    And the curve with the box is the depth
 6  curve?
 7      A.    It is.
 8      Q.    What's the depth for Cross Section 5 at 1,230
 9  cubic feet per second?
10      A.    It's about 2.6.
11      Q.    Did I write that correctly?
12      A.    Yes, you did.
13      Q.    Let's look at page D16 then, which is the
14  curves for Cross Section 6, right?
15      A.    Yep.
16      Q.    And Cross Section 6 is between Higley Road
17  and Granite Reef Dam; is that correct?
18      A.    Yes, it is.
19      Q.    Okay.  And the curve with the box on it is
20  the depth curve, right?
21      A.    Yes, it is.
22      Q.    What's the depth that you get at 1,230 cfs
23  for Cross Section 6?
24      A.    About 2.8, 2.9.  Call it 2.8.
25      Q.    Okay.  So for the report you did for the
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 1  Commission, you prepared six cross sections on the
 2  Lower Salt below Granite Reef, right?
 3      A.    The report was actually for the Land
 4  Department, but yes.
 5      Q.    Okay.  It was submitted to the Commission;
 6  you know that, right?
 7      A.    Yes, I do.
 8      Q.    To create those cross sections, you used data
 9  from 1902 from the U.S. Reclamation Service that you
10  say is probably representative of conditions at
11  statehood, right?
12      A.    Yes.
13      Q.    And you didn't do any new cross sections for
14  your PowerPoint or for your testimony here this time?
15      A.    I did not.
16      Q.    Okay.  And your own number for the natural
17  median flow for Segment 6 is 1,230 cfs?
18      A.    It's the number that I took from the USGS
19  report, Thomsen and Porcello, yes.
20      Q.    And that's the number you testified to in
21  October?
22      A.    Yes.
23      Q.    Okay.  So using your 1,230 cfs estimate of
24  the natural median flow and the six cross sections for
25  Segment 6 that you created, you just went through this
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 1  process and you got depths of 2.4 feet, 3.25 feet,
 2  4.2 feet, 2.4 feet, 2.6 feet and 2.8 feet; is that
 3  right?
 4      A.    Yes.
 5      Q.    And in October, when you sat in that chair
 6  with this Commission, you testified that the average
 7  depth for Segment 6 was 5.3 feet?
 8      A.    If you have a transcript in front of you, I
 9  would like to look back at that.
10      Q.    Well, I've got something better than that.
11  You got your PowerPoint up there?
12      A.    I do.
13      Q.    Let's look at Slide 238.
14            Do you see there the bottom table on
15  Slide 238?  At least the way I understand your table,
16  you show the 50 percent median flow, and you show the
17  flow rate at 1,230 cfs, and your average depth for
18  Segment 6 is 5.3 feet; is that correct?
19      A.    That's what it says there, yes.
20      Q.    Do you recall testifying to that back on
21  October 21st, 2015?
22      A.    I remember the slide, for sure.  I see the
23  number in front of me.  I don't really remember having
24  discussion about 5.3, and -- I guess that answers your
25  question.
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 1      Q.    Okay.  I'm going to hand you a copy of the
 2  transcript.  I would like you to read page 513 of the
 3  transcript on October 21, 2015, Lines 2 to 4.  It's
 4  highlighted there for you.
 5            That's your testimony, right?
 6      A.    Just one second.
 7      Q.    Sure.
 8            Again, it was the transcript of October 21st,
 9  2015, page 512 -- I mean 513, Lines 2 to 4, I think is
10  what I have highlighted there.
11      A.    Yes, you do.
12      Q.    Can you read that for me at Lines 2 to 4?
13      A.    It says, "On page 238, the median flow, the
14  average depth is 3.8.  According to -- in Segment 5 and
15  in Segment 6, it's 5.3."
16      Q.    So you testified to 5.3 feet.  It's a number
17  in your PowerPoint, even though when you did the
18  analysis, there was no number -- and you said that was
19  average.  Even though when you did the analysis of the
20  six cross sections, there was no number at or above
21  5.3 feet, right?
22      A.    That's correct.
23      Q.    As a matter of fact, there's not even one of
24  these numbers that's within a foot of 5.3 feet?
25      A.    That's also right.
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 1      Q.    As a matter of fact, four of the six depths
 2  are between 2 and 3 feet; is that right?
 3      A.    Yes.
 4      Q.    For example, Cross Section 1, which is the
 5  area down by the Gila confluence down by 91st Avenue,
 6  we just now came up with 2.4 feet; isn't that right?
 7      A.    Yes.
 8      Q.    And on October 21st, you testified that the
 9  depth for all of Segment 6 was 5.3 feet?
10      A.    That's correct.
11      Q.    So your testimony was off by about half?
12      A.    Yeah.  I can see what I did, but you're
13  correct.
14      Q.    Okay.  Let's now look at --
15      A.    Would you like an explanation, or would you
16  just prefer that we get to that on redirect?
17      Q.    I'd prefer you did that through redirect.
18      A.    Okay.
19      Q.    It might come up in the course of the day,
20  but . . .
21      A.    Yeah.  It's an easy explanation.
22      Q.    Okay.  Did you look at the wrong curve, is
23  that your explanation?
24      A.    Yeah.  And you can see that by -- I just
25  checked in the report, Table 7-18.  It shows the depths
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 1  there much more in line with what we put up there.  So
 2  I just read the curve wrong when I was preparing the
 3  slide.
 4      Q.    So when you prepared for your testimony
 5  12 years after the 2003 report was done, you didn't go
 6  back and look at the actual cross sections you did in
 7  1993 or '96?
 8      A.    No, I did.  I just happened to, in that case,
 9  read the curve wrong.  In retrospect, putting velocity
10  and depth on the same curve creates some confusion, and
11  I ended up apparently confusing myself on that one.
12  So, but if you look at the tables in the report and the
13  other data, they're consistent there.
14      Q.    Okay.  Well, we're going to do that.
15            So what did you intend for that 5.3 number to
16  be?
17      A.    It is the velocity, the way I'm looking at
18  the curve right now.
19      Q.    Okay.  So the 5.3 really has no bearing on
20  anything relating to this case?
21      A.    Just an error.
22      Q.    Okay.
23      A.    Thank you for pointing that out.
24      Q.    So if you really did average these six depths
25  that you got at your six cross sections, it would be
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 1  something less than 3 feet, wouldn't it?
 2      A.    That's not what I meant by average.  So I was
 3  talking about how the depth was representative of the
 4  cross sections as opposed to being a maximum depth in
 5  the cross section.
 6      Q.    Okay.  But if you did average the six numbers
 7  you have at the six cross sections that run through the
 8  whole reach -- have you got a calculator?  We can do
 9  it.  I think it's about 2.9 feet.
10      A.    That looks about -- that sounds about right.
11      Q.    And those are the numbers that you got using
12  your cross section and your number for the natural
13  median flow; is that right?
14      A.    Again, it's the number that I'm relying on
15  that was prepared by the USGS.  It was not something I
16  prepared myself, but it's a number that I find
17  credible.
18      Q.    Okay.  Let's look on page 7-26 of your 2003
19  report, which should be in the excerpts I've handed
20  out, particularly Table 7-18.  Do you see that?
21      A.    I do.
22      Q.    You talk about a table that's Average
23  Hydraulic Characteristics for Pre-Statehood Salt River.
24  Do you see that?
25      A.    I do.
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 1      Q.    And in that table you have the flow rate
 2  corresponding with various depths, right?
 3      A.    Yes.
 4      Q.    And for 1,400 cfs, which is higher than your
 5  1,230 for the natural median flow, in 2003 your report
 6  says the depth for 1,400 cfs would have been 3.2 feet?
 7      A.    That's right.
 8      Q.    Okay.  So that's substantially lower than the
 9  5.3 feet you testified to in October?
10      A.    That's correct.
11      Q.    Right.
12            Substantially lower than even 4.2 feet?
13      A.    Substantially lower.
14            It is lower, I'll grant you that.
15      Q.    So in this table you have a higher flow rate
16  corresponding with a lower depth than what you
17  testified to in October?
18      A.    And, again, what I testified to is just a
19  simple transposition of numbers, so . . .
20      Q.    Okay.  Well, if you hadn't transposed the
21  number --
22      A.    It's wrong, you're right about that, so . . .
23      Q.    If you hadn't transposed the number, what
24  number would you have put in that table on Slide 238?
25      A.    I recall using the cross section that was
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 1  presented in the reports.  So I should have been using
 2  4.1, I think we said it was, 4.2.
 3      Q.    Okay.  So the information in Table 7-18 on
 4  page 7-26 of your 2003 report, which shows 1,400 cfs
 5  corresponding to 3.2 feet, that can't be consistent
 6  with 1,230 cfs corresponding to 4.2 feet, can it?
 7      A.    There are different numbers there, yes.  I
 8  wouldn't characterize them as being substantively
 9  different, but . . .
10      Q.    Well, it's a foot.
11      A.    Yeah.
12      Q.    And you said you can boat on 6 inches.  So
13  wouldn't a foot make a difference?
14      A.    A foot would make a difference if we're
15  talking about the difference between zero and a foot.
16  It would not really make a difference between 2 feet
17  and 4 feet, not much of a difference.
18      Q.    Okay.  The greatest depth you came up with in
19  your cross sections was this 4.2 feet at Cross
20  Section 3, right?
21      A.    Yes.
22      Q.    And that one is at between Central and I-10;
23  is that correct?
24      A.    That's right.
25      Q.    So in this chart on page 7-24 on Figure 7-3,
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 1  in addition to showing the location of the cross
 2  sections, you have the actual cross sections
 3  themselves, right?
 4      A.    I do.
 5      Q.    Okay.  Cross Section 3, your number of 4.2
 6  for Cross Section 3 would include this stretch, this
 7  part of the river that sticks down here on this Cross
 8  Section 3, for lack of a more scientific term?
 9      A.    I see you pointing at it, and you're -- at a
10  distance that looks to me between 6 and 8, and it's the
11  deepest of the channels.  Yes, it would include that.
12      Q.    By far, the deepest of the channel, correct?
13      A.    My eyes are not that good, but it is deeper.
14  I don't know what you would mean by "far."
15      Q.    You should have the -- in the handout we gave
16  you, it's page 7-24 of the excerpts I gave you.
17            Isn't that a lot deeper than any other
18  channel?
19      A.    Hang on a second.  Let me get there.
20            Yeah, it looks to be somewhere in the
21  neighborhood of about 10 feet deeper.  So, yeah, that's
22  a good deal deeper.
23      Q.    And there are four other channels there that
24  are shown on your cross section that are substantially
25  less deep?
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 1      A.    Well, we can probably have a discussion about
 2  what you mean by channels and what I mean by channels;
 3  but there are certainly four topographic depressions or
 4  four topographic depressions that showed up on the
 5  topography that we had.
 6      Q.    Okay.  And I think you said that when you
 7  meant average -- when you said average depth, you meant
 8  it was the average across the cross sections; did I
 9  hear you say that?
10      A.    I seem to recall here, but let's just check
11  and make sure.  We have the language in here.
12            My guess is, because of the methodology we
13  used for these, that we're probably reporting the --
14  probably, the charts -- well, let me just look at the
15  charts here.
16            I wish that I had said whether it was average
17  depth or maximum depth, but my guess is that they are
18  maximum depths reported on the figures like Figure 7-4.
19  And what it means by Average Hydraulic Characteristics
20  for the Pre-Statehood Salt River, at this point I'm not
21  exactly sure whether I meant typical or whether I meant
22  a numerical average.  I'm not sure.
23      Q.    Okay.  Well, let's follow up on that one.
24  You've got Slide 238 up there on your screen, right?
25      A.    Yes.
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 1      Q.    And on those tables that you testified about
 2  to the Commission, you list Average Depth on a column.
 3  Do you see that?
 4      A.    I do.
 5      Q.    Now, is that intended to be the average depth
 6  across the cross section, the average depth up and down
 7  the river or something else?
 8      A.    It's in -- yeah, what I believe I mean there
 9  is the -- those are -- if I'm reading the curves, they
10  should be maximum depths, is what my recollection is.
11  I really need to go find the data again and
12  double-check that, so . . .
13      Q.    Because you don't have any data to show what
14  the average depth is up and down any segment other than
15  Segment 6, right?
16      A.    No, I don't think I would agree with that.
17      Q.    Okay.  Segment 6 you have six different cross
18  sections, and you can take an average of the depth at
19  those cross sections, right?
20      A.    Right.
21      Q.    Is there any other segment where you have
22  various cross sections to take an average of?
23      A.    No.
24      Q.    So you don't really have any data to
25  determine the average up and down the river in any
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 1  particular segment except 6?
 2      A.    No, I don't go agree with that.
 3      Q.    Okay, what data do you have to determine the
 4  average up and down the river on any segment other than
 5  6?
 6      A.    We have historical observations where people
 7  reported depths in the reaches upstream of -- so
 8  Segments 1 -- well, 2 through 5 have direct observation
 9  of my own at a number of different flow rates ranging
10  from a low of 8 in Segment 5 to like over 5,000 in
11  Segment 2 and a fair number in between.  So a lot of
12  direct observations sitting in a boat and paddling with
13  my hand and -- for all of those segments.
14      Q.    You certainly don't have the same type of
15  information on those Segments 1 through 5 as you do on
16  Segment 6 with these cross sections, do you?
17      A.    We do have the same.  We have cross section
18  ratings in all of them.  We don't have historic -- I
19  don't have personal observations of what the river
20  looked like prior to statehood in Segment 6 or personal
21  observation of what it looked like in any of the
22  segments, for that matter, in 1900.
23            But I do have -- I believe the river being
24  substantively similar.  So I guess the answer is, yes,
25  we do have the same types of information.
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 1      Q.    Okay.  Do you have your 2003 reports there
 2  with you?
 3      A.    I do, except for the appendices.
 4      Q.    Okay.  Can you tell me -- first of all, can
 5  you tell me from recollection where in either of those
 6  reports we would find any cross section data for
 7  specific points on Segments 1 through 5?
 8      A.    Ah.
 9            We don't, not for any specific point.  Well,
10  in the reports, I don't think we have that.
11      Q.    Now, the average depth, we know it can't be
12  the average depth across the cross section, right?
13      A.    You know what, because you punch me on stuff
14  like this, I will go look.
15      Q.    Which question are you answering, this one or
16  the one just before it?
17      A.    You asked me if we had any cross section
18  data.
19      Q.    Okay.  And I promise I won't punch you,
20  Mr. Fuller, but I understand the term of speech.
21            Have you got the Upper Salt report there?
22      A.    I do.
23      Q.    You might look on page 5-29, the cross
24  sections there.  I don't want to lead you astray, but
25  that's the only cross sections I saw in the report.
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 1            And, again, what you're pulling up there is
 2  your Upper Salt report from 2003, right?
 3      A.    It's the Upper Salt, yes, the Upper Salt in
 4  2003.
 5      Q.    And my understanding, that's Upper Salt
 6  Exhibit Number 27, old Exhibit Number 27.
 7      A.    I think, actually, in reading this, it pokes
 8  in my memory a couple of things.  So one thing it says
 9  here is -- I'm at the bottom of page 5-27, under the
10  section entitled Hydraulic Rating Curves.  It would be
11  the fourth line.
12            "Because the cross section geometry, slope,
13  hydraulic roughness, and geology of natural rivers
14  usually varies with distance and time, the estimated
15  flow depths, widths and velocities should be considered
16  average values, broadly representative of river
17  conditions within a reach, rather than exact
18  specifications of permanent river conditions."
19            So I guess it's the questions you were asking
20  me earlier about average.
21            And the reason, Mark, that I'm going back and
22  looking at these is I do recall, in doing the data
23  collection, pulling data from the USGS, looking at
24  their rating curves.  So we had that information, and
25  how we incorporated it into the report here is what I'm
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 1  struggling to recall.
 2      Q.    Sure.  Take your time.
 3      A.    Yeah, Table 21 references USGS Rating Curve &
 4  Surveyed Cross Section.
 5            There on 5-29 we've got the two rating
 6  curves.  I think that that's what you were just
 7  pointing to.
 8      Q.    And my question on 5-29 is, where are those
 9  curves at; I mean where on the river are they?
10      A.    Yeah.  I believe that those -- as I sit here
11  today, I don't recall exactly.  I know what we did to
12  get to those and the gentleman that was working on
13  those.  I know we surveyed cross sections and I know we
14  took USGS data, and we were trying to make something
15  that was broadly representative of the reach, rather
16  than get stuck thinking about a specific point.  So as
17  I sit here today, I can't tell you exactly where that
18  cross section is.
19      Q.    We'll get back to the Upper Salt.  If you
20  don't mind, let's go back to where we were, if you
21  could pull your PowerPoint back up.  And we were
22  looking at Slide 238, and I think what my question I
23  started on, when you decided to go back and find the
24  answer on the other one, was, you can tell from looking
25  at this table, can't you, that the average depth you
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 1  report there is not the average depth across the cross
 2  section?
 3      A.    I can't tell that from looking at this chart.
 4  But from looking at the rating curves and the software
 5  that we use to develop them, normally from that we
 6  would be pulling maximum depths.
 7      Q.    Because if it was the average depth of the
 8  cross section, you should be able to take the average
 9  depth of the cross section times the velocity, times
10  the top width, and get the flow rate number, right?
11      A.    That's correct.
12      Q.    And, frankly, what was curious to me was, of
13  all the numbers you have on all those tables, the only
14  one you can do that with is the 90 percent flow rate on
15  Table 6, at least according to my math, which I'm
16  conceding is a bit rusty.
17            So the rest of them come up -- if they come
18  up with a number that's much higher than your flow
19  rate, would that mean that you were using the maximum
20  depths and not the average depths?
21      A.    That's a clever way of doing that.  That's
22  probably true.
23      Q.    And you can do the same thing, can't you, by
24  taking the flow rate, dividing by the velocity,
25  dividing by the top width, to get the depth?
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 1      A.    That would get you the average, yeah.
 2      Q.    And if the averages are all significantly
 3  lower than your average depth number, that means your
 4  average depth number really is a maximum depth number?
 5      A.    Yeah.  That's correct.
 6      Q.    Let's go back to our table.  Do you still
 7  have that excerpt I gave you from the 2003 report?
 8      A.    I do.
 9      Q.    I want to look a little bit at the numbers
10  for your 10 percent flow rate.  And I was a little
11  confused when I went back and looked at the report and
12  your PowerPoint, because it seems like you flipped your
13  nomenclature for the 10 percent and the 90 percent.
14  Could that be possible?
15      A.    It's probable.
16      Q.    Okay.  You just did it to confuse me on
17  purpose, I'm sure.  I'm joking.  I'm sorry.
18            So what I'm going to do when I talk about the
19  10 percent, I'm going to talk about the bottom
20  10 percent flow rate.  So if I do that, would you
21  understand that to mean it's either the flow rate
22  that's 10 percent of the times below that or 90 percent
23  of the times above that?
24      A.    So if you want to make the 10 percent the
25  lowest number, is that what you're saying?


Coash & Coash, Inc.







SALT RIVER     VOLUME 5    11/17/2015 Page 1022


 1      Q.    I'm going to talk about the top 10 percent
 2  and the bottom 10 percent, just because the 10/90
 3  thing --
 4      A.    So the 10 percent and the 90, that's good.
 5  The 10 percent would be the highest number.
 6      Q.    I guess.
 7      A.    The bigger number.
 8      Q.    I'm just trying to get around the confusion
 9  between the report and the PowerPoint, and I was going
10  to use the terms top 10 percent and bottom 10 percent.
11  Does that make sense?  I know it's probably not right
12  hydrologically, but --
13      A.    Yeah.  So sorry about flipping them.  This is
14  something that happens in the literature too, that
15  people talk about the 10 percent flow one way or the
16  other, I guess depending on what their interests are.
17            So if you want to go with what's on the chart
18  here?
19      Q.    Let's do that.
20      A.    All right.
21      Q.    Okay.  And I want to ask about your --
22  what on the chart on Slide 238 is your 90 percent flow
23  rate number.  Right?
24      A.    Yes.
25      Q.    And that, for Segment 6, is 277 cubic feet
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 1  per second?
 2      A.    Yes.
 3      Q.    Okay.  Let's go back to the handout I gave
 4  you with Appendix D from your 2003 report, and if you
 5  go to page D1.  This is the same exercise we went
 6  through with the medians.  On page D1, it's Cross
 7  Section 6 -- Cross Section 1, excuse me, the two
 8  curves.
 9            What's the depth you get at 277 cfs?
10      A.    1.1.
11      Q.    Okay.  So in Column 6 here on our table, I'm
12  going to write 277 cfs.  And that's your 90 percent
13  flow rate for Segment 6, right?
14      A.    Are you going to ask me each one of these?
15      Q.    Yeah, I am.
16      A.    So I'm just going to go page through them so
17  you don't have to say "Can you see this one?"
18      Q.    That would be great.
19      A.    Okay.  1.1, 1.6.
20            And those of you who are following along in
21  the audience, feel free to call out your own answers.
22            2.9.
23      Q.    Wait a minute.  For Segment 3 you get 2.9?
24      A.    1.9.
25      Q.    Okay.
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 1            Segment 4?
 2      A.    1.
 3      Q.    I'm going to write 1.0, just to be
 4  consistent.
 5            Segment 5?
 6      A.    1.1.
 7                 COMMISSIONER ALLEN:  Mark, you're saying
 8  segment.  You mean cross section.
 9                 MR. MCGINNIS:  I'm sorry, I did say
10  Segment 5.  Yeah, this is for Cross Section 5 we just
11  did, which is in Segment 6.
12                 COMMISSIONER ALLEN:  Right.
13                 MR. MCGINNIS:  We'll get to reaches
14  later on, and that gets even more confusing, but okay.
15  BY MR. MCGINNIS:
16      Q.    So Cross Section 6?
17      A.    1.2.
18      Q.    So what I've written here on Column 6 of this
19  table are the depths using your cross sections and your
20  90 percent flow rate for -- this is all in Segment 6,
21  right?
22      A.    Yeah.
23      Q.    And those are all in the 1 foot range, except
24  for 3, which is higher, as it was in the other one,
25  right?
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 1      A.    Yeah.
 2      Q.    You got a 1.6 in there too.  I didn't mean to
 3  leave that out.  Right?
 4      A.    I do.
 5      Q.    Is there anywhere in your report that
 6  includes information about the 95 percent or the
 7  5 percent duration?
 8      A.    There might be.
 9      Q.    Do you recall where that is?
10      A.    And you're asking me specifically about the
11  Lower Salt?
12      Q.    Well, either one.  My question was more about
13  the Lower Salt, but I'm going to ask the same question
14  about the Upper Salt, so if you want to do them both at
15  the same time, that's fine.
16      A.    Yeah, it looks like in the Lower Salt report
17  I did not produce the 5 percent or the 95 percent data.
18  And what I was doing there was using the flow duration
19  curves from gages upstream because there weren't
20  continuous flow records for Segment 6, which at that
21  time was called Lower Salt.  So I don't see them
22  reported here in the Lower Salt.
23            I'm pretty sure in the Upper Salt I actually
24  produced the curve, but . . .
25      Q.    You're looking now at the Upper Salt report?
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 1      A.    I am.
 2      Q.    That's Exhibit Evidence Item 27 from the
 3  Upper Salt proceeding.
 4      A.    Well, it looks like I gave 10 percent,
 5  50 percent and 90 percent as well.  But the data sets
 6  are cited.  We were citing to -- at that time it was
 7  Garrett and Gellenbeck.  Now it's a different report.
 8  I know Chris Smith was one of the authors.  But I know
 9  they're both in evidence.
10      Q.    But you didn't have anything in your report
11  about 5 percent or 95 percent for either the Upper Salt
12  or the Lower Salt, right?
13      A.    I don't specifically recall that.  I do know
14  the data sources are cited, but I don't -- as I sit
15  here today, I don't recall putting that in here.  I
16  thought I had the flow duration curves, but I don't.
17      Q.    Okay.  Let's go back to Figure 7-3 on
18  page 7-24 of the Lower Salt report, which was Lower
19  Salt Evidence Item 30.  You should have it in your
20  handout there.  And we talked a little bit about this.
21  I just want to make sure I understand.
22            On the cross sections themselves that are
23  shown on this page -- do you have it?  It's the one
24  that I have the blowup of.
25      A.    Okay.
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 1      Q.    On each one of these cross sections, it shows
 2  what seem to be different channels.  And from your
 3  testimony before, I thought you might disagree with me
 4  that those are channels.  What's your distinction
 5  there?
 6      A.    Some of them are channels.  Some of them --
 7  well, I guess in some broad sense, they're all
 8  channels, all of the topographic depressions you're
 9  talking about.
10            We've talked ad nauseam about what the
11  definition of channels mean, and some of those I would
12  characterize as high flow channels.  Some of them I
13  would characterize as low flow channels or a main
14  channel or a boating channel.  So I guess I've lost the
15  thread of your question.  Sorry.
16      Q.    Okay.  Well, let me ask you a more simple
17  question.
18            On Cross Section 1 here on Figure 7-3, how
19  many channels would you say there are?
20      A.    Yeah, I wish you would use terminology like
21  main channel or low flow channels, but I'm going to
22  answer --
23      Q.    Let me make it easy.  I'm using channels to
24  include everything that you would consider to be a
25  channel, regardless of how you want to modify that
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 1  term.
 2      A.    Well, in one sense, I could tell you that
 3  there's one channel there.  It's all one channel.  The
 4  entire cross section is a channel.
 5            In another sense, you've got topographic
 6  depressions, and I count one, two, three, four, maybe
 7  five, maybe six, depending on how high up you want to
 8  go.
 9            But from a navigability standpoint, my guess
10  is at Cross Section 1 that we have two main channels.
11  We've got a north and a south channel there.  The way
12  to verify that would be to go look at the map from
13  which we took these cross sections and look at how it
14  was drawn and where the mapmakers show the flow
15  channel.  In Segment 6 there are some places where
16  there are two channels, and that looks like one of them
17  on the cross section.
18      Q.    So on all these cross sections, you, when you
19  did this, drew some horizontal lines across these
20  channels, for lack of a better term.  Can you tell me
21  what those mean?
22      A.    Those are water-surface elevations.
23      Q.    So do you remember what the highest -- the
24  two lines are?
25      A.    I don't.  But I do recall that -- and you can
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 1  see in the report. -- that we also looked -- the Land
 2  Department's direction at that time was to look at
 3  flood discharges.  So we ran our rating curves to
 4  include the 2-year, the 5-year, the 10-year, probably
 5  the 25, 50 and 100-year events.  So my guess is that
 6  they're some of those flood discharges because they
 7  make for more of a line.  It's further up into the
 8  cross section, so it's able to distinguish it from the
 9  channel bottom.
10      Q.    So at this point you don't know what the flow
11  was for these lines, but you know they were
12  water-surface elevations?
13      A.    They are water-surface elevations.
14      Q.    Okay.  So on Cross Section 1, how many of
15  these things that I'm calling channels have a
16  water-surface elevation in them, so that it looks like
17  there's water in them at least sometime?
18      A.    Looks to me to be, if you're talking about
19  the upper one, I would say four.  If you're talking
20  about the lower one, it looks like, well, at least two.
21  You would need to blow it up a bit more to see if it
22  kind of catches the other two.
23      Q.    Okay.  Let's go with the upper one, since we
24  don't know what either one of them are in terms of
25  flow.
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 1            So you said four for Cross Section 1?
 2      A.    Yes.
 3      Q.    And I'm going to ask you for all of them, so
 4  if you want to just walk through them for me.
 5      A.    Okay.
 6      Q.    The same question; how many channels are
 7  there that have a water-surface elevation shown on your
 8  cross section?
 9      A.    For the Commissioners' perspective, what
10  we're talking about here may or may not be the low flow
11  channel.  These may be flood discharges that we're
12  talking about, so not something I would consider
13  relevant to navigability.
14      Q.    Well, you don't really know whether they're
15  flood discharges, because you don't really know what
16  the flow rate is on these lines you drew, do you?
17      A.    Oh, I do, because I can estimate the depth
18  there, and they look like they're 6 to 8 feet deep,
19  which are clearly deeper than the depths that I'm
20  giving you, so --
21      Q.    Okay, what's the cfs flow on this upper line
22  on Cross Section 1?
23      A.    I don't know.
24      Q.    Okay.
25      A.    But I do know the depths compared to the
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 1  rating curve data we just talked about, so . . .
 2      Q.    How many channels are there on Cross
 3  Section 2 that have a water-surface elevation that you
 4  drew on?
 5      A.    Just for the upper line?
 6      Q.    Yes, sir.
 7      A.    This is always -- so it depends on how you
 8  count the lower two there.  So there's two that are the
 9  furthest right.  That water-surface line goes over the
10  top of what would be some kind of a bar or whatnot.  So
11  is that one line or is that two channels and one line
12  or is it -- I don't know.  So . . .
13      Q.    So you've got that one, the thing you were
14  just talking about --
15      A.    Yeah.
16      Q.    -- plus two more, right?
17      A.    Yeah.
18      Q.    So would you go with three to four; can we
19  agree on that?
20      A.    Sure, we can do that.  Personally, I would
21  call it four, but . . .
22      Q.    You would call it four?
23      A.    Yeah.
24      Q.    All right.  Well, I'll go with that then.
25            How about for Cross Section 3, same question?
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 1      A.    Cross Section 3, we got the same kind of
 2  situation going on, but I'm going to call that five, to
 3  be consistent with what we just said, for the upper
 4  line.
 5      Q.    How about for Cross Section 4?
 6      A.    One.
 7      Q.    Okay.  Cross Section 1 is, I think we said,
 8  is just west of Mill Avenue, right?
 9      A.    Yep.
10      Q.    It's generally in the area where Hayden's
11  Ferry was?
12      A.    Yeah.
13      Q.    It's generally in the area where Vandermark
14  and Kilgore reportedly took the 5 tons of wheat down
15  the river in a flatboat in 1873?
16      A.    Yes.
17      Q.    It's generally the area where, when we looked
18  back in October, we saw pictures of people swimming in
19  a deep pool with a bridge in the background?
20      A.    Generally, yeah.
21      Q.    It's also the area where, I think you said
22  back in October, the bedrock pushes the water up to the
23  surface?
24      A.    Yeah, generally.  It's actually -- yeah,
25  generally, sure.
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 1      Q.    Within some distance?
 2      A.    Yeah.
 3      Q.    Within a mile or so, does that make sense?
 4      A.    Yeah.
 5      Q.    How about for Cross Section 5; the same
 6  question we've been asking?
 7      A.    I guess I would call that two.
 8      Q.    And Cross Section 6?
 9      A.    One.
10      Q.    And Cross Section 6 is the one up by Granite
11  Reef, right?
12      A.    It's closest to Granite Reef, yes.
13      Q.    When we talked back in October, I thought you
14  said that it was pretty well-known that in the Lower
15  Salt there was a gaining reach from, say, Granite Reef
16  to someplace up just north of -- or just upstream from
17  Mill Avenue, and then -- excuse me.  I got that wrong.
18            It was a losing reach in that stretch from
19  Granite Reef to someplace by the Tempe Butte, and then
20  it was gaining again for some period of time, and then
21  it was losing again, right?
22      A.    Yes.
23      Q.    Your analysis with the cross sections didn't
24  take any of that into account, did it?
25      A.    Sure, it did.
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 1      Q.    Okay.  So when you ran the numbers through
 2  Cross Sections 1 through 6, didn't you use the same cfs
 3  flow on all of them?
 4      A.    Yes.
 5      Q.    So you assumed that it was the same amount of
 6  water going down the river in Cross Section 1, 2, 3, 4,
 7  5, 6?
 8      A.    Yes.
 9      Q.    Even though you know that's not true?
10      A.    It's true enough.
11      Q.    True enough for --
12      A.    I don't believe that the amount of loss that
13  occurs there is significant enough relative to the rest
14  of what we're doing to have made any kind of
15  substantive difference.
16      Q.    Okay.  Do you have any idea of how big the
17  losses are and the gains are?
18      A.    Yes.
19      Q.    What's your estimate of what they are?
20      A.    The Thomsen-Porcello deal with that, and
21  they're --
22      Q.    Okay.
23      A.    And depending on how you look at that, we're
24  looking at less than 30 cfs in terms of what comes up.
25  Somewhere in the neighborhood of about 50 cfs that goes
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 1  down.  So on 1,300 cfs, 1,230, whatever, 30 cfs is
 2  noise.  It's not a significant number.  It's not going
 3  to make the difference between navigability or
 4  nonnavigability.
 5                 CHAIRMAN NOBLE:  Mr. McGinnis, would now
 6  be a good time to take a break?
 7                 MR. MCGINNIS:  It would be fine.
 8                 CHAIRMAN NOBLE:  Okay.  Let's take a
 9  break for 15 minutes.
10                 (A recess was taken from 9:57 a.m. to
11  10:15 a.m.)
12  BY MR. MCGINNIS:
13      Q.    Mr. Fuller, before the break, I think you
14  said that the depths you determined at the cross
15  sections in Segment 6 were the maximum depths across
16  the cross sections, not the average, right?
17      A.    The depths that we recorded I believe are
18  maximums, yes.
19      Q.    So are you okay if I write, just to make it
20  clear -- I didn't put average on Columns 5 or 6.  These
21  are maximum depths we're talking about, right?
22      A.    I believe so, yes.
23      Q.    All right.  So I'm going to write maximum,
24  just so the exhibit will -- and I'm going to say "Max"
25  for maximum, okay.
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 1            All right.  We handed you before the break a
 2  copy of Upper Salt Exhibit X017, which is also State
 3  Land Department Number 118.  Is this a document you're
 4  familiar with?
 5      A.    Yes.
 6      Q.    Okay.  Can you tell us what it is?
 7      A.    It's a Water Resources Investigations Report
 8  by the U.S. Geological Survey, and the authors were
 9  Thomsen and Porcello.  It's entitled "Predevelopment
10  Hydrology of the Salt River Indian Reservation, East
11  Salt River Valley, Arizona."
12      Q.    And it's from November 1991, right?
13      A.    That's correct.
14      Q.    Is this the Thomsen and Porcello report
15  you've referred to a couple times this morning?
16      A.    Yes.
17      Q.    I think as we left for break, you said that
18  Thomsen and Porcello had quantified the gaining and
19  losing reaches from Granite Reef to the Gila
20  confluence; is that right?
21      A.    I don't recall saying the Gila confluence.  I
22  don't remember thinking about it in that perspective.
23  That may be the case, though.
24      Q.    Okay.  Can you show me where in this report
25  that analysis is?
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 1      A.    Well, they make reference to it in the
 2  abstract and what their results were, in the third
 3  paragraph.
 4      Q.    Can you just tell me which particular part
 5  you're talking about in terms of the gaining and
 6  losing?
 7      A.    Well, they're talking about they developed a
 8  groundwater flow model.  That's in the third paragraph
 9  of the abstract, and then it's described in detail
10  elsewhere.  They developed a groundwater flow model.
11  It was developed to simulate groundwater flow, riverbed
12  infiltration, mountain-front recharge, and
13  evapotranspiration for the purposes of evaluating
14  predevelopment groundwater conditions.
15            Skipping down a couple of sentences, looks
16  like the sixth line, "Average values for components of
17  ground-water flow determined from the model for the
18  study area include recharge by infiltration from the
19  Salt River, 19,700 acre-feet per year; mountain-front
20  recharge and subsurface inflow, 10,700 acre-feet per
21  year; discharge to the Salt River near Tempe, 9,800
22  acre-feet per year; evapotranspiration from
23  ground-water, 13,300 acre-feet per year; and subsurface
24  outflow, 7,300 acre-feet per year."
25      Q.    Okay.  I'm sorry.  You've got to give me a
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 1  little more than that.  Just help me understand which
 2  of those numbers you just read show what the gaining
 3  and losing reaches of Segment 6 were and the
 4  quantities.
 5      A.    Well, the quantities are the acre-feet per
 6  year numbers that I gave you.
 7      Q.    All of them or which ones?
 8      A.    Well, they're all quantities.
 9      Q.    Well, I understand that.
10            Do all of them relate to gaining or losing on
11  the Salt River?
12      A.    No.
13            Well, indirectly, but as I think you mean it,
14  the infiltration from the Salt River, so that would be
15  losses, would be 19,700 acre-feet per year.
16      Q.    That's the part where it's losing then,
17  right?
18      A.    Yes.
19      Q.    Okay.
20      A.    So it's infiltration, so that's going from
21  the surface into the groundwater.  Discharge to the
22  Salt River near Tempe is 9,800 acre-feet per year, and
23  that would be the amount that's coming up, driven to
24  the surface by the sub -- impermeable barriers in the
25  subsurface.  And then it's got the subsurface outflow
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 1  of 7,300 acre-feet per year, which could or could not.
 2  And then you have to dive into the report, and it
 3  treats it several ways, and he also cites work from Lee
 4  in 1905.  And I recall looking at this a while back.
 5  Let me see if I can find that here.
 6      Q.    Looks like you're getting some help there.
 7      A.    Pardon me?
 8      Q.    Mr. Slade came up to help you find it, I
 9  think.
10      A.    Well, on page 13, in the section that's
11  entitled Ground Water that starts on page 12, that's
12  where he cites some previous work that was done by
13  Davis, and that may be A.P. Davis, in 1897; and then
14  some work by Lee -- that may be Willis Lee. -- 1905.
15  And it talks about declining water levels and seepage
16  amounts, and it's got some numbers in there as well.
17  That wasn't exactly what I was looking for, though.
18            In Table 2 on page 27, he summarizes the
19  results of their modeling here.  And you'll have to
20  excuse me.  I wasn't really prepared to testify on this
21  document.  I'm familiar, I've read it in the past.
22  I've skimmed parts of it again.
23      Q.    This is a pretty important document for
24  purposes of your testimony, isn't it?
25      A.    It is.
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 1      Q.    Okay.  You're talking about Table 2 on
 2  page 27?
 3      A.    Right.  So this is the groundwater flow
 4  components from their model, and you can see those
 5  numbers simulated in the modeled area.  If you go back
 6  to the abstract, you can find a little more
 7  descriptive.
 8            So, for instance, he says "Discharge to the
 9  Salt River near Tempe," on page 1, "9,800 acre-feet per
10  year."  You can see that you see that in the second
11  column of Table 2 on page 27, discharge to the Salt
12  River is 9,800.
13      Q.    Let me see if I can make this easier for you.
14            So the numbers we're talking about about
15  gaining and losing on the river are in the magnitude of
16  around 10,000 acre-feet a year; is that right?
17      A.    In that magnitude, sure.
18      Q.    And that's the part that you thought was
19  insignificant?
20      A.    On a cfs, yeah, basis, yeah, relative to the
21  flow rate, the median flow rate on the river.
22      Q.    Let's go back to your PowerPoint.  If you
23  have more to answer that question, but that's really
24  all I was looking for.  Is that okay?
25      A.    That's fine, yeah.
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 1      Q.    On your PowerPoint, on Slide 228, this is a
 2  different table entitled Salt River Hydrology, and for
 3  the 50 percent flow rate for Segment 6 on this table,
 4  you have that 1,230 cfs, right?
 5      A.    Yes.
 6      Q.    And it says "USGS, 1991."  Is that a
 7  reference to Thomsen and Porcello?
 8      A.    Yeah.  You can see the last line on the slide
 9  there.
10      Q.    And that was my question.  The asterisk next
11  to the 1,230, is that just to denote the source?
12      A.    Yes.
13      Q.    So if you go over to Slide 238, on the 1,230,
14  there again you have an asterisk.  Is that just related
15  to the source, or is there some other reason you have
16  an asterisk next to that number?
17      A.    I don't have any notation as to what I -- why
18  I had that there.
19      Q.    No reason that you know of that you would put
20  an asterisk there?
21      A.    It's the same number.
22            No, no reason that I know of.
23      Q.    Okay.  Can you show me where in the Thomsen
24  and Porcello report that 1,230 cubic feet per second
25  number appears?
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 1      A.    It doesn't.
 2      Q.    Okay.  You said you got the number from this
 3  report, right?
 4      A.    Yes.
 5      Q.    Where did you get the -- how did you get the
 6  number from it?
 7      A.    Made a conversion from acre-feet per year.
 8      Q.    Okay.  Is there an acre-feet per year
 9  number --
10      A.    Yes.
11      Q.    -- shown in that report?
12      A.    Yes.
13      Q.    Okay.  Can you show us that?
14      A.    The simplest place to find it is in, again,
15  in the abstract on page 1, and it's the second
16  paragraph, second line, "median annual discharge
17  950,000 acre-feet."
18      Q.    On page 10, second full paragraph, there's
19  also a number in there of median annual discharge of
20  889,000 acre-feet.
21            Do you know what the difference is between --
22  I mean other than 51,000, I mean why is there a 950 and
23  889?
24      A.    Tell me where you're looking on page 9, or
25  page 10.
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 1      Q.    Looking at the second full paragraph on
 2  page 10, about halfway down that paragraph.
 3            "On the basis of available records, the
 4  combined average discharge of the Salt and Verde Rivers
 5  is 1,223,000 acre-feet per year; the median discharge
 6  is 889,000 acre-feet per year."
 7            I'm just trying to figure out the difference
 8  between the 950 number, which actually does appear on
 9  page 12, and the 889 number.
10      A.    Yeah.  From what I'm reading right here
11  today, and, again, it would be nice to have time to
12  reread this in great detail, but what it looks like to
13  me, he says combined average discharge from the
14  available records is those numbers, and those are from
15  gages on the Salt River, and those gages are a distance
16  upstream of Segment 6 and the Lower Salt River, as
17  they're modeling it.  So I would -- my understanding is
18  that it was the intervening area between those gages.
19      Q.    So your opinion would be the 950 is the
20  better number for Segment 6?
21      A.    Yeah.  That's the number they report as
22  their, kind of, final number.
23      Q.    And in the work that Thomsen and Porcello
24  did, the 950 was the median annual number for different
25  years, right?  Of all the annual discharge numbers,
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 1  that was the median, right?
 2      A.    That was what their modeling and analysis
 3  concluded was the predevelopment median discharge.
 4      Q.    In acre-feet per year?
 5      A.    In acre-feet per year.
 6      Q.    Okay.  So that's the annual number?
 7      A.    Yes.
 8      Q.    And you said you did a conversion?
 9      A.    Yes.
10      Q.    Okay.  Can you tell me how you did that?
11      A.    Yeah, so --
12      Q.    Have you got a calculator?  I've got a
13  calculator, if you need one.
14      A.    No.
15      Q.    Okay.  I do.  So go ahead.
16      A.    Yeah.  So you have the 950,000 acre-feet per
17  year.  So you have acre-feet in the numerator, and you
18  need to multiply by 43,560 cubic feet --
19      Q.    Okay.
20      A.    -- per acre-feet.  And then you need to
21  divide by -- you need to convert years into seconds to
22  get to cfs.  So in each year there's 365.25 days.  So
23  you divide by that.
24      Q.    Okay.
25      A.    And then you're going to divide by 24, which
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 1  is hours per day.  Then you're going to divide by
 2  3,600, which is seconds per hour.  And you're going to
 3  get a number that's something like 1,300-and-something.
 4      Q.    Right.
 5      A.    Not 1,230.
 6      Q.    Right.
 7      A.    Which I'm aware of the conversion was done
 8  incorrectly 20-some years ago when we wrote the
 9  original report, and it just didn't seem worth the
10  fight of updating it since it's a higher number.
11      Q.    Okay.  So seems to me that what you did is
12  take the median annual number and average that across
13  every second of the year, right?
14      A.    I don't understand the question.
15      Q.    Well, if you divide by the number of seconds
16  in a year, aren't you averaging it per second?
17      A.    The median -- that's what the median annual
18  discharge is, is it's the flow rate that's half of the
19  numbers are above it and half of the numbers are below
20  it.  And it's a number that these folks are reporting,
21  the USGS, U.S. Geological Survey, and I'm merely
22  reporting their number.
23      Q.    But isn't what they did was say if you have
24  an annual discharge from various years, this is the
25  median number for the years?  Isn't that what they
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 1  reported, median annual discharge in acre-feet per
 2  year?
 3      A.    I'm still not understanding the question.  As
 4  opposed to what?
 5      Q.    Well, let me ask you this.  Does their number
 6  take into account differences in total flows for
 7  different years?  Is that how they got to the median?
 8      A.    I believe that it did.  I mean they're using
 9  U.S. Geological Survey data, so that they would be
10  looking at the total flow in one form or another.
11      Q.    Okay.  Does their number take into account
12  the differences between days of the year that are shown
13  on your hydrographs that you put in your PowerPoint
14  about the historic boating account, or something like
15  that?
16      A.    I'm still not understanding the question.
17  Does it account -- you asked me does their number
18  account for specific days of the year?
19      Q.    Well, doesn't your conversion of their number
20  assume that the flow is exactly the same every second
21  of the year?
22      A.    No.  It's a median discharge, so it's, by
23  definition, telling you that it does vary, and half of
24  the flows are higher and half of the flows are less.
25      Q.    But it's a median of the annual numbers,
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 1  right?
 2      A.    I don't know.
 3      Q.    You would agree with me that when you take an
 4  annual number and divide it by the number of seconds in
 5  a year, you're getting an average for every second of
 6  the year that's the same all year long?
 7      A.    When you portray one number as characterizing
 8  all of the flows during the seconds -- the many seconds
 9  that make up a year, then, yes, you're using the same
10  number for every second of the year.  I don't know that
11  that's characterized as being an average or not,
12  though.
13      Q.    You didn't do anything to determine what the
14  median was of the flows over the course of the year?
15  You just averaged it per second; isn't that right?
16      A.    What I did was I converted acre-feet per year
17  and just did a unit conversion.  So the number, the
18  950, came from the work that Thomsen and Porcello did.
19      Q.    And that's an annual number.  They reported
20  it as an annual number.
21      A.    The median annual discharge is how they
22  report it.
23      Q.    Right.
24      A.    Yeah.  And I don't --
25      Q.    And you converted that to feet?
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 1      A.    I'm just doing a unit conversion from there
 2  to cubic feet per second.
 3      Q.    Right.  You converted that to feet, first of
 4  all, with the 43,560, right?
 5      A.    Cubic feet.
 6      Q.    Right.
 7            And then you averaged that over every second
 8  in the year, right?
 9      A.    It's not averaging.  It's converting.
10      Q.    Okay.  Well, if I take a number and divide it
11  by the number of seconds in a year, isn't that an
12  average for the seconds in the year?
13      A.    Not really.
14      Q.    Let's take a look at Table 7-13 on page 7-17
15  of your 2003 report, which is -- on the Lower Salt,
16  which is Evidence Item 30.  Do you see that?
17      A.    You're back in the report here?
18      Q.    Yeah, I'm sorry, back in the excerpt.  It's
19  in the excerpt I gave you, actually.
20      A.    And you wanted 7-13?
21      Q.    Right.
22      A.    Table 7-13?
23      Q.    Table 7-13 on page 7-17.
24      A.    Yes.
25      Q.    And this table is entitled Salt River Flow


Coash & Coash, Inc.







SALT RIVER     VOLUME 5    11/17/2015 Page 1049


 1  Duration Statistics (cfs).  Do you see that?
 2      A.    Yes.
 3      Q.    And the bottom two rows of this table that
 4  you prepared show Combined Flow and Reconstructed Flow.
 5  Do you see that?
 6      A.    I do.
 7      Q.    Can you tell me the difference between those
 8  two rows?
 9      A.    Yes.
10      Q.    What is it?
11      A.    The combined flow is simply adding up the
12  numbers above from the Salt River-Roosevelt gage and
13  the Verde River-Tangle Creek gage.  And then the
14  reconstructed flow is what Thomsen and Porcello
15  computed.
16      Q.    Okay.  And the combined flow adds up numbers
17  from two gages that are both upstream from the dams and
18  the diversions, right?
19      A.    Yes.
20      Q.    And so for your testimony on Slide 238 of
21  your PowerPoint for Segment 6, you chose the combined
22  flow number for the -- says here 10 percent, but on
23  your table on the PowerPoint it says 90 percent.  You
24  chose the 277 cfs, right?
25      A.    Yes.
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 1      Q.    From the Combined Flow row, right?
 2      A.    Yes.
 3      Q.    You chose the 1,230 cfs from the
 4  Reconstructed Flow row?
 5      A.    Yes.
 6      Q.    And I have no idea how you got to 3,062 for
 7  the other percentage.  How did you get that?
 8      A.    Yeah, the USGS has updated their flow
 9  duration statistics from that which was available when
10  we did the first report.  That was the -- I think it's
11  Stockton and Smith.  No.
12            Anyways, it's updated data.  So there's more
13  data that was available from the report that was done
14  earlier to the one that was done in 1996.
15      Q.    You didn't choose the 581 cfs that's on the
16  Combined Flow number?
17      A.    That's correct.
18      Q.    And why did you choose the 1,230 instead of
19  the 581?
20      A.    Yeah.  The Salt River-Roosevelt gage is in
21  Segment 3.  It's upstream of Tonto Creek.  It's
22  upstream of a number of other creeks.  The Verde-Tangle
23  Creek gage, I don't remember the segmentation numbers
24  in there, but I believe it's the second from the last
25  one.  Would that be 5?  So we're missing a whole
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 1  segment and a number of tributaries.
 2            My recollection is that the drainage area is
 3  significantly different, and I wrote it down somewhere.
 4  I could find it if it's really important to you.  But
 5  we're missing a lot of drainage area.  So if Thomsen
 6  and Porcello, in their work, had reported a 10 percent
 7  flow and a 90 percent flow, I think I would prefer to
 8  use that, just because of the amount of area that I'm
 9  missing.  And you can see that in the difference
10  between the simple adding them.
11            So my guess is that I'm conservative on the
12  low end by using the combined flow rather than, you
13  know, if such a thing were available, to do the
14  reconstructed flow.  I think if they had done their
15  work, given the comparison of the median, I would
16  suspect that the 10 percent flow would be somewhat
17  higher than the combined flow, and the 90 percent flow
18  would be significantly higher.
19      Q.    Okay.  So instead of the number from the
20  actual gages that are upstream from the dams and
21  diversions, you chose the number that you had converted
22  from the Thomsen and Porcello annual median discharge
23  number?
24      A.    That's right.
25      Q.    So as a practical matter, you got 581 cfs
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 1  combined flow.  Is that the Salt and the Verde both?
 2      A.    Yes.
 3      Q.    And I think on the Verde you testified that
 4  the median flow rate at the Verde at Tangle gage was
 5  about 240; does that sound about right?
 6      A.    I don't recall.
 7      Q.    We can go back to that, but I think it was --
 8  let's assume for this it's 240, okay?
 9      A.    Okay.
10      Q.    So if the -- the 581 would include the 240,
11  right, if that's the right number?
12            Actually, you got --
13      A.    Yeah, at 238.
14      Q.    The numbers already here.  You've got 238.
15      A.    So that's about 240, and that's about the
16  level of difference between the two additions of the
17  USGS work.
18      Q.    So looking at the numbers you have here, you
19  have 343 cfs basically coming off the White Mountains
20  into the Salt River at Roosevelt, right?
21      A.    Okay.
22      Q.    And you've got 238 cfs coming off the
23  Mogollon Rim into the Verde River down to Tangle Creek?
24      A.    Yep.
25      Q.    And you've got 649 cfs coming from the rest
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 1  of the discharges between Roosevelt and the Verde
 2  confluence?
 3      A.    That's part of it, yeah.
 4      Q.    What else is it?
 5      A.    Well, the modern gage -- I said this a number
 6  of times now.  The modern gage data don't account for
 7  the depletions of flow.  So those are depleted flow
 8  numbers.
 9            The Thomsen and Porcello were computing the
10  reconstructed flow predevelopment discharge.  So
11  they're also accounting for the loss of flows to the
12  uses, things that take water out of the river.
13      Q.    So you think that the two things you just
14  mentioned account for more flow than the total coming
15  off the White Mountains into the Salt River and the
16  total coming off the Rim onto the Verde combined?
17      A.    Not only do I think that, Thomsen and
18  Porcello and the USGS quality control believe that, and
19  whoever they did this work for that approved it and
20  allowed it to be published.
21      Q.    And that's assuming that your conversion of
22  Thomsen and Porcello's annual acre-foot number to cfs
23  maintained it still as a median and not an average?
24      A.    Yes.
25      Q.    Do you know what the depths would have been
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 1  on your cross sections in Segment 6 if you used the
 2  581 cfs?
 3      A.    Not offhand, no.
 4      Q.    Okay.  Well, let's go back to that.  Do you
 5  still have the Appendix D that we went through before?
 6      A.    Yep.
 7      Q.    What's the depth at Cross Section 1 at
 8  581 cfs?  Again, this is maximum depth, right?
 9      A.    It's not my testimony that 581 is the right
10  number; but reading the graph here, if you want to go
11  through that exercise, at Cross Section 1, would be
12  about 1.6.  At Cross Section 2, we're looking at about,
13  oh, 2.2.  At Cross Section 3, we're looking at about
14  2.7.
15      Q.    You said 2.7?
16      A.    Yep.
17            At Cross Section 4, looking at about 1.6.
18  Cross Section 5, oh, about 1.7.  And at Cross
19  Section 6, about 1.8.
20      Q.    So the difference between the depth numbers
21  in Column 7 on this exhibit and the depth numbers in
22  Column 5 on this exhibit is the difference between
23  using the actual gage numbers that you reported and
24  using your conversion of the Thomsen and Porcello
25  annual median number; is that right?
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 1      A.    Using the actual gage numbers for locations
 2  that were significantly upstream versus my conversion
 3  of Thomsen and Porcello's number, yes.
 4      Q.    Let's talk a little bit about the Upper Salt
 5  then.  And you mentioned this a little bit earlier.
 6  You didn't do quite as extensive of cross section work
 7  for the Upper Salt as you did for the Lower Salt in the
 8  2003 reports, did you?
 9      A.    I wouldn't characterize -- by cross section
10  work, you're talking about the --
11      Q.    The thing we've been talking about all
12  morning.
13      A.    The thing, the chart it has there on 7-24
14  that you've blown up.
15      Q.    Yeah.
16      A.    What is extensive.
17            Well, we had six cross sections on the Lower
18  Salt, and we had two for the Upper, so . . .
19      Q.    So you had six cross sections for Segment 6,
20  and you had two that you used for Segments 2 through 5?
21      A.    That's correct.
22      Q.    Jon, we've handed you some excerpts from your
23  Upper Salt report from 2003, which my understanding is
24  Upper Salt Exhibit Evidence Item Number 27.  I know you
25  have a copy of this because we've talked about it some
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 1  this morning, but I wanted to give you the excerpts and
 2  make sure the Commissioners had them so they could
 3  follow along.
 4            What I hope to have given you is the title
 5  page, the title page for Section 5, and then pages 5-1,
 6  5-3, 5-20 and 5-29.  Is that -- did we get the copying
 7  right on that?
 8      A.    You did.
 9      Q.    And I think we already established that your
10  Upper Salt report didn't include any specific cross
11  section for the reach between Stewart Mountain and
12  Granite Reef; is that right?
13      A.    I'm sorry.  Could you repeat the question?
14      Q.    This report didn't include any specific cross
15  section for the reach between Stewart Mountain and
16  Granite Reef?
17      A.    This report applied to the Salt River above
18  Granite Reef.  So it was the intention, with the data
19  we had, that it would include that reach, yes.
20      Q.    But there's nothing in the report that says
21  this is a cross section for the area from Stewart
22  Mountain to Granite Reef?
23      A.    We did not call that out separately, correct.
24      Q.    And so for all the segments other than --
25      A.    Hang on a second.  Let me just double-check.
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 1      Q.    Sorry.
 2      A.    Well, it says in Table 21 on page 5-28 --
 3  that's not one of the pages you gave me.  It says that
 4  for Reach -- oh, what at that time we were calling
 5  Reach 3, which if we look back on page 5-1, Reach 3 is
 6  Stewart Mountain to Granite Reef.  We used topographic
 7  map geometry to develop the rating curve, but that
 8  rating curve and the cross section I did not see copied
 9  in the report here.
10      Q.    Okay.  We do have, though, a cross section
11  that's just down the stream from Granite Reef, right?
12      A.    Yes.
13      Q.    And that's the one that was shown on
14  Figure 7-3 of your Lower Salt report?
15      A.    Yes.
16      Q.    Do you have any reason to think that the
17  cross section just below Granite Reef would be
18  substantially different than what a cross section would
19  look like just above Granite Reef?
20      A.    There would be some differences.
21      Q.    What would those differences be?
22      A.    Well, one thing is, downstream of Granite
23  Reef the Salt River is very different today than it was
24  prior to Anglo impact, or I would say prior to
25  statehood.
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 1      Q.    How about looking at ordinary and natural
 2  conditions?  My question wasn't very precise, but
 3  that's what I meant.
 4      A.    Yeah.  I think that the Segment 5 is a
 5  reasonable proximity -- proximile for what the river
 6  would have looked like in Segment 6.  It's a little
 7  more confined, certainly, today.  Yeah.  So there are
 8  some differences, but I would expect it to be
 9  substantively similar.
10      Q.    And your median natural flow number for
11  Segment 5 is 992; is that right?
12      A.    Yes.
13      Q.    And you got to that number by taking the
14  Thomsen and Porcello number and backing out 238 cfs for
15  the Verde?
16      A.    Right.
17      Q.    Right?
18      A.    Right.
19      Q.    So if the Thomsen and Porcello number happens
20  to be wrong, it would also affect your number for
21  Segment 5, right?
22      A.    Yeah, the math would be different.
23      Q.    Let's look on the Lower Salt report, Evidence
24  Item 30 in the Lower Salt, page D16, which is part of
25  that Appendix D we spent most of the morning on.  And
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 1  that's the curves for Cross Section 6, right?
 2      A.    Right.
 3      Q.    And if you use that cross section, which you
 4  just said was pretty similar to what's in Segment 5, if
 5  you use that and put in your 992 cfs, what depth do you
 6  get?
 7      A.    .5, .6.  It looks like I flip-flopped the
 8  numbers again.
 9            No.
10      Q.    It's the box, not the circle, right?
11      A.    It is the box.
12            Well, if you're -- 998 would give us 2.6.
13  992.  Sorry.  2.6, 2.5.
14      Q.    And do you recall what you testified to back
15  in October about what the depth would be in Segment 5
16  at the 992?  It's on page 238 of your PowerPoint.  Do
17  you recall what that was?
18      A.    Segment 5 is 3.8.
19      Q.    That's quite a bit different than the 2.5,
20  2.6 that you got by using this cross section, right?
21      A.    It would be 1.2 or 1.3 feet different.
22      Q.    Almost 50 percent more?
23      A.    Depending on which you started -- which one
24  you put in the numerator, yeah, or the denominator.
25      Q.    Back to the Upper Salt report, Jon.  And I
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 1  think you already covered some of this on your own.
 2            You still have that Exhibit 27, the Upper
 3  Salt report?
 4            I'm sorry, I didn't -- were you still looking
 5  at the answer for the last one?
 6      A.    I am.
 7      Q.    Okay.  Go ahead.
 8      A.    Just thinking about it.
 9            No.
10      Q.    Nothing different about your answer that you
11  want to say?
12      A.    No.
13      Q.    The exhibit -- Upper Salt Exhibit 27 that we
14  just gave you, I think you said you divided the Upper
15  Salt, what was then the Upper Salt, into three reaches,
16  right?
17      A.    Yes.
18      Q.    And those are discussed on page 5-1 of that
19  report?
20      A.    That's right.
21      Q.    And Reach 1 was the Black River/White River
22  confluence to Roosevelt, right?
23      A.    Yes.
24      Q.    And Reach 2 was Roosevelt to Stewart
25  Mountain, right?
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 1      A.    Yes.
 2      Q.    And Reach 3 was Stewart Mountain to Granite
 3  Reef?
 4      A.    Yes.
 5      Q.    If you look on Table 17, page 5-20 of that
 6  report, it says Long-Term Flow Estimates for the Upper
 7  Salt River.  Do you see that?
 8      A.    Yes.
 9      Q.    What number did you report as the median flow
10  rate for the reach from Stewart Mountain to Granite
11  Reef in this 2003 report?
12      A.    360 to 580.
13      Q.    And that's quite a bit different than the 992
14  you're testifying to now, right?
15      A.    Yeah, it is.
16      Q.    Let's go back to the Cross Section 6 we were
17  just looking at that you said was -- even though it's
18  below Granite Reef, it's representative of what was in
19  Segment 5.
20            If you look at that Cross Section 6 and you
21  take the 580 that you have here on Table 17, what kind
22  of depth do you get?
23      A.    It would be about 1.8.
24      Q.    Okay.  How about if you take the 360, which
25  is the other number you reported for the median natural
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 1  flow on Reach 3?
 2      A.    You said 360?
 3      Q.    Yeah, it says 360 to 580.  So you already
 4  gave me the 580.  I want to do the 360.
 5      A.    About 1.4.
 6      Q.    And both of those numbers are quite a bit
 7  lower than the 3.8 that you testified to in October,
 8  right?
 9      A.    They are indeed lower.
10      Q.    Do you have the Upper Salt report there still
11  with you?
12      A.    Yeah.
13      Q.    Okay.  And I didn't have this in the
14  excerpts, but you have it there.  Can we go to
15  page 5-31, Table 22?
16            In that table, look down to the part where it
17  says Reach 3 - Salt River Near Verde River Confluence -
18  Alluvial Channel Section, right?
19      A.    Yes.
20      Q.    That's the Stewart Mountain to Granite Reef
21  section of the Upper Salt report?
22      A.    Yes.
23      Q.    And in the first row there, you talk about
24  Mean Annual Flow.  That's the average, not the median,
25  right?
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 1      A.    That's correct.
 2      Q.    You had a mean annual flow of 1,455 cfs,
 3  right?
 4      A.    Yes.
 5      Q.    And that, you said, corresponded to a depth
 6  of 2.9 feet?
 7      A.    Correct.
 8      Q.    And when you testified last month, you said
 9  the mean annual flow was lower than that.  Excuse me,
10  the median annual flow was lower than that.
11            The median that you testified to in October
12  was lower than this 1,455 mean for this segment, right?
13      A.    Yes.
14      Q.    But with that lower number, you somehow came
15  out with a higher depth?
16      A.    Yes.
17      Q.    Your Segment 4, current Segment 4.  Sorry to
18  go back between reaches and segments, but it's partly
19  your fault, because you changed the nomenclature
20  yourself.  And I know they're different and I know why
21  you did it.  I'm not accusing you of anything.  It just
22  gets confusing.
23            Your Segment 4 goes from Roosevelt Dam to
24  Stewart Mountain Dam?
25      A.    It goes from near Roosevelt Dam.  They're
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 1  approximately correct, yeah.  The dams aren't actually
 2  the boundaries, but that's the vicinity.
 3      Q.    Close enough.
 4      A.    Yeah.
 5      Q.    Is there any water that comes in between the
 6  real boundary and the dam?
 7      A.    In the ordinary and natural condition, there
 8  may have been, but not a significant amount, no.
 9  They're pretty close.
10      Q.    Let's pull up your Slide 237, back on your
11  PowerPoint.
12            So your Segment 4 goes from Roosevelt Dam to
13  Stewart Mountain, right?
14      A.    Yes.
15      Q.    And your median natural flow number for
16  Segment 4 is 341 cfs?
17      A.    Yes.
18      Q.    Your Segment 5 starts right at the end of
19  that segment at Stewart Mountain and goes to the Verde
20  confluence?
21      A.    Yes.
22      Q.    And your median natural flow rate for
23  Segment 5 is 992 cfs?
24      A.    Yes.
25      Q.    Where did the other 651 cfs come from at
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 1  Stewart Mountain under ordinary and natural conditions?
 2      A.    Yeah, well, you know, you use the data that
 3  you have.  So we have flow data from the Roosevelt
 4  gage, which is upstream of Lake Roosevelt, it's
 5  upstream of Tonto Creek, a number of other perennial
 6  streams that come in, not as big as Tonto Creek.
 7            And we're recognizing that as you go in the
 8  downstream direction, you would expect, in this part of
 9  the canyon reach of the Upper Salt River, you would
10  expect the discharges to increase in the downstream
11  direction.  Unfortunately, we don't have a lot of gages
12  there, because they're underneath reservoirs and
13  whatnot, and so we don't have any data.  So I'm just
14  using what I know to be a lower number, and in reality,
15  we know that the discharge would gradually increase or
16  episodically increase as tributaries came in or springs
17  discharged.  So as we increase the watershed area, we
18  would expect the discharge.  But I'm using a lower
19  discharge for Segment 4 than reality would dictate.
20      Q.    And I appreciate your explanation.  But you
21  would agree with me that the analysis to which you
22  testified in October to the Commission has 649 cfs sort
23  of automatically magically arising at the location of
24  Stewart Mountain Dam?
25      A.    Yeah, no, I didn't rely too much on magic.
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 1      Q.    Well, it seems like you did, maybe.
 2      A.    Yeah, well, but I think I'm explaining that
 3  we have different data sets in different reaches, so,
 4  you know, where do we draw the boundaries.  So I guess
 5  I could have, you know, gone and looked at the drainage
 6  area for every tributary that came in, the hundreds of
 7  tributaries that came in, and made an adjustment.  And
 8  I would have had hundreds of rating curves along the
 9  way, and maybe that would've appeared less like magic
10  to you.  And I'm not sure.  That might have been the
11  illusion, rather than the reality of what's going on.
12            So we bumped it up there because in looking
13  at the amount of drainage area that was not considered
14  as we moved in the downstream direction, it seemed
15  appropriate.  And like you, I looked at those numbers
16  and said, well, if it's 1,230 in Segment 6 and I've got
17  this much coming in from the Verde, that number, using
18  the Roosevelt number, is significantly underestimating
19  the flow in Segment 5.  So I felt I needed to make an
20  adjustment there.
21      Q.    So did you consider the possibility that the
22  1,230 number might be significantly overestimating the
23  flow in Segment 6?
24      A.    No.  Well, I mean I looked at the number.  I
25  compared it to the median.  In the original report, you
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 1  know, we had that and other numbers as well.  So it
 2  seemed like a reasonable number to me.  I have a high
 3  reliance on the USGS for doing sound scientific work.
 4  They don't have a dog in this fight.  So I don't think
 5  they were particularly biased one direction or the
 6  other.  It seemed like a reliable independent source to
 7  use.
 8      Q.    But the Thomsen and Porcello number from the
 9  USGS that they reported was a median annual acre-foot
10  number, right?
11      A.    Yes.
12      Q.    And you're the one that got it down to the
13  1,230 cfs?
14      A.    All I did was convert the units.
15      Q.    By dividing by the number of seconds in a
16  year?
17      A.    All I did was convert the units.
18      Q.    Let's go back to your PowerPoint now,
19  Slide 11.
20            I'm hoping that from now on we'll have a lot
21  less math to do.  It might not help you, but it makes
22  me really happy.
23                 CHAIRMAN NOBLE:  Mr. McGinnis, could we
24  take five minutes here?
25                 MR. MCGINNIS:  Yes, sir.
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 1                 CHAIRMAN NOBLE:  Let's bring it back at
 2  ten after.
 3                 (A recess was taken from 11:03 a.m. to
 4  11:11 a.m.)
 5                 CHAIRMAN NOBLE:  Mr. Fuller,
 6  Mr. McGinnis?
 7                 MR. MCGINNIS:  Yes.
 8                 CHAIRMAN NOBLE:  Go forward.
 9  BY MR. MCGINNIS:
10      Q.    Talking about Slide 11 on your PowerPoint,
11  which is Land Department Exhibit 364.  Here you're
12  talking about floods and droughts, right?
13      A.    Yes.
14      Q.    And you say a flood is a flow above the
15  95 percent duration, correct?
16      A.    That would be one way to define it, yeah.
17      Q.    Well, that's the way you defined it on this
18  slide, right?
19      A.    That's what it says on the slide, yes, and I
20  was listing different ways you can define floods.
21      Q.    Okay.  And you also said that the drought is
22  the flow below the 5 percent duration?
23      A.    Yes.
24      Q.    And I think we established earlier that you
25  don't have any numbers in your report for the 5 percent
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 1  or the 95 percent duration, right?
 2      A.    Yeah, we talked about that.
 3      Q.    And, but you do have numbers for 10 and
 4  90 percent, right?
 5      A.    Yeah.
 6      Q.    And it sounds like from your testimony that
 7  you would agree that flows above 90 percent or below
 8  10 percent, or vice versa, depending on which way
 9  you're looking at the 10 and 90, would be not in the
10  ordinary and natural condition?
11      A.    In general, yeah.  But I think on the flood
12  end, in particular in Segment 6 with the Salt, there
13  may be flows that are above the -- well, one, we don't
14  have a very good estimate of the 90 percent flow rate,
15  so I think there's some uncertainty there.  And I think
16  I would go to one of the other markers in terms of flow
17  being above the ordinary high water mark as defining
18  what constitutes a flood on Segment 6.
19      Q.    So is it your testimony that that 95 percent
20  duration number for a flood can vary depending on the
21  circumstances; sometimes it could be 90 and sometimes
22  it could be something else?
23      A.    Yes.
24      Q.    And what determines what that number is?
25      A.    It depends, in part, on your purposes.  So
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 1  for a wildlife biologist, for instance, you know, a
 2  flood may mean when the channel bars get inundated.
 3            For a floodplain manager, they're going to
 4  think of, well, everything less than a hundred-year is
 5  not the flood we're worrying about.  So there are
 6  different levels for different types of purposes.
 7            I think for navigability there's a tie with
 8  the ordinary high water mark, so I think it's important
 9  in the definition, or at least in some definitions.  So
10  I think it's important to look at that particular
11  characteristic.
12      Q.    Mr. Fuller, we've handed you what is
13  Exhibit CO18 or Land Department Number 246.  Is this a
14  document you've seen before?
15      A.    Well, I've certainly seen these maps before.
16      Q.    If you look at the fourth map.  There's a
17  couple of blank pages, but the fourth map, it says Fort
18  McDowell, Arizona, has some numbers, says 1904 in the
19  lower right.  Do you see that?
20      A.    I do.
21      Q.    Would you agree with me that this map of the
22  Salt River in 1904 shows multiple channels in some
23  locations?
24      A.    Yes.
25      Q.    Sometimes there's two, sometimes there's
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 1  three?
 2      A.    Yes.
 3      Q.    And if you look at the next map, the fifth
 4  map in, would you agree that it shows -- that map shows
 5  multiple channels on the Salt River Indian Reservation
 6  of the Salt River?
 7      A.    On part of the Reservation, yeah.
 8      Q.    Slide 15 of your PowerPoint, and you talked
 9  about this on your direct, but you would agree with me,
10  wouldn't you, that in your testimony on the Verde, you
11  said that the bankfull discharge was somewhere between
12  the 1.5 year event and the 10-year event?  Do you
13  recall that?
14      A.    I don't recall it, but I would generally
15  agree with that, yeah.
16      Q.    And you have the numbers for the 2-year event
17  and the 10-year event here on the Salt on this slide,
18  right?
19      A.    I do.
20      Q.    And you would agree with me that if you use
21  those numbers, this chart puts the Salt clearly into
22  the braided category, right?
23      A.    Yeah.  That's what the chart would indicate.
24      Q.    Slide 35 of your PowerPoint.
25      A.    I'm sorry, you said 35?


Coash & Coash, Inc.







SALT RIVER     VOLUME 5    11/17/2015 Page 1072


 1      Q.    Yeah, 35.  We actually skipped like 20.  I
 2  don't know if that's a good sign.
 3            This is the Ingalls 1868 survey plat map.
 4  You would agree with me that this shows multiple
 5  channels on the Salt near the Gila confluence, right?
 6      A.    Yes.
 7      Q.    And this survey was done in 1868?
 8      A.    In June of '68.
 9      Q.    And at that point the river was pretty close
10  to its ordinary and natural condition, right?
11      A.    Yes.
12      Q.    Okay.  Slide 41.  This slide is dealing with
13  terminology, and it says "Unstable" at the top.  Do you
14  see that?
15      A.    I do.
16      Q.    Okay.  The last entry on that slide says,
17  "Irrelevant to navigability in ordinary and natural
18  conditions."  Do you see that?
19      A.    I do.
20      Q.    You would agree with me, though, wouldn't
21  you, that the stability of the river is not entirely
22  irrelevant to navigability, is it?
23      A.    It would be entertaining to hear how you
24  thought it was relevant.
25      Q.    Well, if the instability is on relatively
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 1  short intervals, say the river moves every day, that
 2  would affect navigability, wouldn't it?
 3      A.    How much does it move?
 4      Q.    Moves 20 feet or more every day.
 5      A.    How do the depths change?
 6      Q.    They don't change.
 7      A.    I can't see why it would make a difference.
 8      Q.    Okay.  So if I had a boat dock, commercial,
 9  using the highway for commerce, I had a boat dock and
10  one day I can take my boat to the dock on the water and
11  the other day the river is 20 feet away from the dock
12  and I can't get my boat to the dock, you don't think
13  that would make a difference?
14      A.    I think that would make a difference if the
15  standard were drive-ability to the river.  But in terms
16  of navigating on the river itself, if the depths and
17  widths are unchanged and there's no other condition
18  change, I can't see how that matters.
19      Q.    So the ability to have a dock to unload your
20  cargo has no relevance at all?
21      A.    It has relevance if you need to unload at
22  that particular point.  But if you're using the river
23  in general as a highway of commerce, no; or if you
24  actually needed a dock, whether that was -- I'm not
25  sure that's a -- I'm unaware of any court case that
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 1  says to define navigability based on the ability to
 2  build a dock.
 3      Q.    But if you did need a dock, the river moving
 4  back and forth would make a difference to you, wouldn't
 5  it?
 6      A.    Well, if it was moving 20 feet per day, I
 7  guess you would need to either have a very long,
 8  flexible dock or build a dock that could be moved,
 9  which could be done.
10      Q.    And it could be moving 20 feet a week, and it
11  would still cause a problem if you had to move your
12  dock every week?
13      A.    Yeah, I guess if that were the case on a
14  river.  I'm not sure that -- I'm pretty sure that's not
15  the case on the Salt River.  But I guess I would design
16  a dock that floated and could go with the river.
17      Q.    Slide 44.  This is more of your terminology
18  discussion.  It talks about obstructions, and I know we
19  talked about this, a similar slide like this, some when
20  we just had a chat on the Verde, and I'll try not to go
21  back on the same ground.
22            But on the lower right, you say "The Federal
23  Test is based on more than just obstructions."  Do you
24  see that?
25      A.    Yes.
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 1      Q.    But you would agree with me, wouldn't you,
 2  that obstructions are part of the federal test?
 3      A.    Oh, yes, absolutely.
 4      Q.    For example, the Falls in the Montana case
 5  were considered as part of that test, right?
 6      A.    Yes.
 7      Q.    On this table, on the entry under Barges, for
 8  Sand Bars it says "Only if river wide."  Do you see
 9  that?
10      A.    Yes.
11      Q.    Does that mean that it's your opinion that a
12  sand bar is an obstruction to a barge only if the sand
13  bar runs all the way across the river?
14      A.    Yes, or I guess to be more clear, if there's
15  no way around it.
16      Q.    And the sand bar running all the way across
17  the river would be more likely on a river like the one
18  you've shown in the upper right than it would -- less
19  likely on the one that you've shown in the upper right
20  than it would on a river like the Salt, right, because
21  it's a wider river?
22      A.    It would be more likely, you said, than on
23  the Upper Salt?
24      Q.    Well, I think I said both, so let me try
25  again.
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 1      A.    Yeah.
 2      Q.    It would be more likely there would be a
 3  problem on the Upper Salt than it would be on a river
 4  like the one shown on the photograph on the upper right
 5  of Slide 44?
 6      A.    No, I'm not sure I agree with that.
 7      Q.    Okay.  So you think it's equally likely that
 8  there would be a sand bar that goes all the way across
 9  that river on that picture as it would there would be a
10  sand bar that would go all the way or most the way
11  across the Salt?
12      A.    Yeah, I guess what I'm thinking about -- I
13  guess this is always important. -- is to make sure that
14  we're talking about the same terms.
15            So a sand bar, to me, if I go to the next
16  slide, in the lower right there, you see from the
17  Cimarron River in Oklahoma.  That's kind of what I was
18  thinking about a sand bar, something that's, you know,
19  barely exposed, subsurface, shallow water and sandy.
20            And then you see from the Colorado River
21  another example of a sand bar there in the middle photo
22  that's sandy and subsurface.
23            The Salt River has bars.  They tend to be
24  gravel and cobble bars, and they tend to be on the
25  sides of the channel, rather than shallow underneath


Coash & Coash, Inc.







SALT RIVER     VOLUME 5    11/17/2015 Page 1077


 1  the channel, with the exception of there's some, what I
 2  would call, crossovers.  I wouldn't really call those
 3  sand bars.  So I'm kind of meaning a different thing.
 4            So if what you're saying sand bars are are
 5  what you're seeing in the lower left picture there in
 6  the Slide 45, which is a pre-Roosevelt picture of the
 7  Salt River and -- let me get up and point at it here so
 8  the Commissioners know what I'm talking about.
 9            We have a bar right here on the river left as
10  the river goes around and it bends to the left.  It's
11  on the inside of a bend.  There's definitely a bar
12  there.  It's real wide, and there may be a lot of sand
13  in there, but at least in my experience on the Salt,
14  that's more likely to be a cobble bar.
15            And there are places where those deposits,
16  the river crosses over them from one side of the river;
17  the bars appear on the next side.  So you'll more
18  likely see that feature, that crossover feature, on the
19  Upper Salt than you are on the river if you go back to
20  Slide 44, the one that shows a barge there.  So you're
21  more likely to see that crossover cobbly feature.
22            But I would expect sand bars, as I was
23  originally meaning when I made the presentation, to be
24  more likely on -- however, I think this is actually the
25  Ohio River.  And, you know, rivers like the
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 1  Mississippi, where sand bars appear subsurface, you may
 2  not be able to see them.  They may appear mid-channel,
 3  and they're an obstacle and a challenge to river
 4  boating, which is why the Corps of Engineers invested a
 5  lot of money, or used to, in dredging rivers, which is
 6  why river boat captains, you know, that was one of
 7  their skill sets, was knowing where those things are.
 8            So, again, I guess it's a tentative yes to
 9  your answer, to your question mark, depending on what
10  you mean by the terminology.
11      Q.    With regard to barges and beaver dams, your
12  table there says "No," not an obstruction?
13      A.    Yeah.
14      Q.    If a beaver dam extends most or all the way
15  across a river, wouldn't that be an obstruction to a
16  barge?
17      A.    Yeah, I saw that the other day when I was
18  looking at this, and I was like, wait, wait.  And then
19  I thought, oh, yeah, because a beaver dam -- first of
20  all, a beaver dam would not extend across a river that
21  you're going to run a barge on.  It's just not going to
22  happen.  And if it did, because of the depths required
23  to float barges, it would be very difficult for a
24  beaver to build a dam in that situation.  I would say
25  impossible.  And if, somehow, they did it, if you can
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 1  imagine a beaver dam running up against that barge
 2  that's in the photo there, I'm going to bet on the
 3  barge.
 4      Q.    So it's not an obstruction for the barge, but
 5  it's not very good news for the beaver, right?
 6      A.    Well, you know, busy as a beaver.  They'll
 7  get back and they'll go build their lodge and start
 8  somewhere else.
 9      Q.    You've got columns here for barges and
10  canoes, right?
11      A.    Yes.
12      Q.    When you were doing the column for the
13  barges, was what you had in mind the one on the upper
14  right photo?
15      A.    I was trying to give the impression of --
16  convey the information of a big boat, a deep draw boat
17  and the kinds of rivers that they would operate on
18  versus a low draft boat.
19      Q.    And when you were thinking about canoes, were
20  you thinking about the picture on the lower right of
21  Slide 44?
22      A.    No.  Well, that is a canoe.  And I wasn't
23  thinking about that canoe in particular, although I was
24  looking for an old picture of a canoe, and I just
25  thought that one was fascinating.  You had these
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 1  grizzly old guys there in their -- in that case, what
 2  looks like a birch bark canoe, that was clearly built
 3  for steep rivers and rapids rivers.  And I thought it
 4  was interesting, and their method of propulsion,
 5  they're using poles, rather than paddles, and then
 6  you've got a guy standing up in the canoe that's in the
 7  background there poling his way along.
 8            I just thought that was an interesting
 9  picture.  It kind of gave the idea that, you know,
10  canoes are able to go around a lot of obstacles.
11      Q.    Let's go to Slide 140.  And before you get
12  too excited, we're not skipping all the way to 140.  I
13  just wanted to look at the picture.
14      A.    My excitement is contained.
15      Q.    I figured it would be.
16            Slide 140, and you talked about this on
17  direct.  This is a boat that's about 1900, 1910 it
18  says, pre-1910.  It's somewhere on the Salt, right?
19      A.    Yes.
20      Q.    And I think you described this on direct as a
21  rocker?
22      A.    No, I said the boat has rocker.
23      Q.    Okay.  Rocker has to do with the shape of the
24  boat?
25      A.    It does.
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 1      Q.    Okay.  So I want you to think about that
 2  boat, and let's go back to Slide 44.  Sorry to make you
 3  scroll through so much.
 4      A.    No worries.
 5      Q.    So would sand bars be an obstruction to the
 6  boat on Slide 140?
 7      A.    Probably not.
 8      Q.    Would it be more of an obstruction to that
 9  boat than it would a canoe?
10      A.    No.
11      Q.    Would rapids be an obstruction to the boat on
12  Slide 140?
13      A.    I'm not sure obstruction is the right word.
14  The boat on page 140, I think I said in my direct
15  testimony, in my understanding of boats, would not be
16  the boat that you would choose to run significant
17  rapids.
18      Q.    So if those folks in the -- the three folks
19  in the boat on Slide 140 wanted to go upstream from
20  where -- I assume this is Roosevelt.  When they wanted
21  to go upstream and come down, they would run over some
22  rapids, probably, right?
23      A.    Yes.
24      Q.    They would have a problem because of the type
25  of boat they have?
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 1      A.    Depends on the rapid, but I think that boat,
 2  you could handle Class I's and some Class II's.  I'm
 3  not sure I would go after a Class III in that one.
 4      Q.    They'd have a problem with Quartzite Falls,
 5  probably, right?
 6      A.    Well, you could certainly go through it.  You
 7  might not end up in the boat at the bottom.  The boat
 8  might have some water in it.  But it's not designed for
 9  that.
10      Q.    Same thing if they went downstream; if this
11  is at Roosevelt and they went downstream in this boat,
12  they probably would have hit some rapids there too
13  under the ordinary and natural conditions, right?
14      A.    Yeah, yeah.
15      Q.    And they would have a problem with that
16  because of the type of boat?
17      A.    Again, certainly -- I don't know about a
18  problem.  They would have some challenges there.  It's
19  not the boat that I would choose for that sort of a
20  trip.
21      Q.    Would waterfalls be a problem for that boat?
22      A.    If you were trying to run them.  Well, it
23  depends on the falls too.  You know, if we're talking
24  about Apache Falls, I don't think that you would choose
25  that boat to go over Apache Falls.  If you're talking
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 1  about Mescal Falls on the Salt River, yeah, you could
 2  make that.
 3            So it depends on what you mean.  If you're
 4  talking about Havasupai Falls, Havasu Falls, I don't
 5  think there's any boats at that time that could survive
 6  that sort of a drop.
 7      Q.    Well, my question was really intended to
 8  relate to whatever waterfalls you were talking about on
 9  Slide 44.
10      A.    Ah.  Yeah.  So, again, that depends on what
11  kind of falls.  So like on Slide 44, when I'm talking
12  about waterfalls, I'm thinking, you know, barges are
13  not meant to go over falls.  That would be an
14  obstruction.
15            So in those picture on the top there, if
16  there were something that was a falls, if there was
17  something that was a rapid, frankly, anything below
18  Class 1, then it would be difficult to imagine a boat
19  going through that, particularly going upstream, with
20  that kind of a load.
21            And some canoes are going to be -- it's just
22  going to depend on how large the falls are.  So
23  sometimes waterfalls can be an obstruction to canoes.
24      Q.    Would the beaver dams be an obstruction to
25  the boat on Slide 140?
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 1      A.    Not really.  I mean you may need to get out
 2  of your boat and pull it across a beaver dam.  Some
 3  beaver dams have sluices, and the drop is not
 4  significant.  You might be able to get through there.
 5  That is not a boat that's built for -- that is a flat
 6  water boat.  It's a nice boat for punting around the
 7  lake.  I wouldn't describe it as a river boat.
 8      Q.    And beaver dams, most of the time, even if
 9  you're in a canoe, you're going to have to get out and
10  lift your boat over the dam, right?
11      A.    I don't know about most of the time.  It
12  wouldn't surprise me.  You know, if you came across a
13  beaver dam and you had to hop out of your boat, it
14  wouldn't surprise me.  But I don't know about most of
15  the time.
16      Q.    Let's go to Slide 46.
17      A.    You know, thinking about my own experience
18  with beaver dams, probably more than half I get out of
19  my boat, drag it over the dam, and climb back in it.
20  So yeah.  So I would say most.  That's fair.
21      Q.    Slide 46 talks about waterfalls, right?
22      A.    It does.
23      Q.    And your definition of waterfalls in this
24  slide, does it include that it's a river flow over a
25  vertical drop that's not drowned out at high flow and
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 1  that's a permanent feature?
 2      A.    Yes.
 3      Q.    And your opinion is Quartzite Falls is not
 4  really a waterfall, right?
 5      A.    No.
 6      Q.    No, it's not your opinion or, no, it's not a
 7  waterfall?
 8      A.    No, it's not a waterfall, in my opinion.
 9      Q.    And is that opinion based upon the Quartzite
10  Falls as it is now or before the folks took the
11  dynamite to it?
12      A.    Both.
13      Q.    Quartzite Falls before the blasting was a
14  river flow over a vertical drop, right?
15      A.    There is a drop there.  And to say it washes
16  out at high flow is maybe not -- is maybe a little
17  misleading.  The character of the rapid changes as the
18  flow increases.  It does tend to get more washed out,
19  but the turbulence increases.
20      Q.    And it was a permanent feature until somebody
21  blew it up, right?
22      A.    Yeah.
23      Q.    As a matter of fact, it's still there in some
24  form?
25      A.    Oh, it's definitely there.
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 1      Q.    And on the Verde you also testified that
 2  Verde Falls wasn't really a falls, right?
 3      A.    Again, for the same reason, yeah.  So at low
 4  flow it's a drop of 4 to 6 feet, but at higher flows it
 5  tends to be buried and washed out.
 6      Q.    And Slide -- I'm sorry.  Were you done?
 7      A.    Yeah.
 8      Q.    I didn't mean to cut you off.
 9            Slide 47 talks about fords?
10      A.    Yes.
11      Q.    And the last bullet point there says that a
12  ford implies most reaches not fordable.  Do you see
13  that?
14      A.    Yes.
15      Q.    You've got a picture there.  The bottom
16  picture, does that look like it's the ford there at
17  Tempe Butte?
18      A.    Yes.
19      Q.    Do you know where the top picture is?
20      A.    I might.
21            I believe that's Segment 6, but I don't know
22  exactly where in Segment 6.  And I'm making my
23  interpretation that it's Segment 6 based on looking at
24  the character of the river and the character of the
25  background.
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 1      Q.    And there might be a lot of reasons why a
 2  particular portion of the river is not fordable, right?
 3      A.    I'm not sure quite how to answer that.  There
 4  may be more than one reason.
 5      Q.    Okay.  Is having too much water, being too
 6  deep, is that a reason why you couldn't ford it?
 7      A.    That could definitely be a reason.
 8      Q.    Current being too swift, is that another
 9  reason why it might not be fordable?
10      A.    It could be.
11      Q.    Too much mud, too muddy, does that make it
12  difficult or impossible to ford?
13      A.    Certainly would make it difficult; and if it
14  were very deep mud, yeah, that could make it --
15      Q.    Too wide?
16      A.    -- impossible for some kinds of vehicles,
17  yeah.
18      Q.    I'm sorry.
19            Too wide?
20      A.    I think people would like to have fords at
21  places where the river is narrower, during water less;
22  but I can't really think of a place where the river was
23  too wide to ford.  In some places it's nice to have a
24  ford at a wide spot because it tends to shallow out
25  there.
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 1      Q.    The slope of the approaches to the river, is
 2  that a reason that it could be not fordable?
 3      A.    Yeah, if you had a vertical canyon, deep
 4  canyon, you would go find someplace where you could get
 5  to it.
 6      Q.    The bottom being too rocky, is that another
 7  reason why it might be not fordable?
 8      A.    For some kinds of vehicles or some kinds of
 9  transport, that might be a factor.
10      Q.    How about vegetation along the bank, is that
11  a reason why it might be not fordable?
12      A.    Yeah, well, I guess it might be a reason
13  somebody might not -- might choose to not put a ford
14  someplace, because of the vegetation.  You know, you
15  might prefer to get to the river in a place where the
16  vegetation were less thorny or less thick.
17            But the river itself, whether it's fordable
18  or not, it probably -- and I guess that goes back to
19  the answer about the approaches too.  So the river
20  itself might be fordable, but the choice of the
21  location of the ford might be influenced by the
22  vegetation.
23      Q.    If you can't get to the river in the type of
24  vehicle you're using, it doesn't matter, really,
25  whether you can get across the ford or not, right?
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 1      A.    From a crossing the river in a vehicle
 2  standpoint.  But in terms of it being fordable, which I
 3  guess is the question you asked me, then that's a
 4  different answer.
 5      Q.    Mr. Fuller, what we've handed you is a
 6  document that's Exhibit CO18.  It's also the State Land
 7  Department's Exhibit 15, and it is entitled "Hayden
 8  Flower Mill:  Landscape, Economy, and Community
 9  Diversity in Tempe, Arizona."  Looks like it's written
10  by Archaeological Consulting Services, Ltd. for the
11  City of Tempe.  Do you see that?
12      A.    I do.
13      Q.    Is this a document you're familiar with?
14      A.    I don't recall having seen this one.  I know
15  that we quote Scott Solliday.  I don't recall the names
16  of Victoria Vargas or Tom Jones.
17      Q.    Okay.  Let me ask a more general question,
18  and that is, what, if any, role did you play in
19  determining what exhibits the Land Department would
20  submit as evidence to the Commission?
21      A.    Well, we have quite a number of documents
22  that we had collected over the years and provided those
23  to them, and there were certain documents that we asked
24  to be submitted.  So I was a participant in that
25  process.
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 1      Q.    Okay.  This document on page 61, which is the
 2  next page of the one that I gave you, toward the lower
 3  left part, there's a sentence that says "The Tempe
 4  Crossing."  Do you see that?
 5      A.    Is it on the title page, Chapter 5, left
 6  column?
 7      Q.    No.  After the title page.  Sorry.
 8      A.    Well, yeah.
 9      Q.    Yeah, Chapter 5, left column --
10      A.    Got the authors names up there and you go
11  down.
12      Q.    -- last paragraph?
13      A.    Okay.  Yeah, I see that.
14      Q.    It says, "The Tempe Crossing was an ideal
15  location for fording the Salt River.  Through most of
16  the Valley, the Salt River separated into two or more
17  channels spanning a soggy floodplain that was often
18  more than a mile wide, but where water flowed between
19  Tempe Butte and the Papago Buttes, the river was
20  confined to a flat narrow channel cut through a solid
21  bedrock foundation.  The ford was reliable and could be
22  safely crossed under most conditions.  Additionally,
23  Tempe Butte was a distinctive landmark which made it
24  easy to identify the precise location of the crossing
25  from great distances."
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 1            Did I read that right?
 2      A.    You did.
 3      Q.    Okay.  And is that consistent with what we've
 4  just been talking about, that there can be a lot of
 5  reasons why something's not fordable?
 6      A.    They mention a couple here, yes.
 7            Wait, wait.  You said that it's not fordable,
 8  is that the question you asked me?
 9      Q.    Yes.
10      A.    Well, I think what they're saying was that it
11  was fordable here.
12      Q.    Okay.  Well, read the second sentence then.
13  The second sentence I read -- the first sentence talks
14  about the Tempe Crossing that was a ford, right?
15      A.    Yes.
16      Q.    And the second sentence talks about "Through
17  most of the Valley, the Salt River separated into two
18  or more channels spanning a soggy floodplain that was
19  often more than a mile wide, but where water flowed
20  between Tempe and Papago Buttes."
21            Do you see that?
22      A.    Yes.
23      Q.    So are they saying through most of the
24  Valley, it was impossible or difficult to ford; but in
25  this one particular location, because of things


Coash & Coash, Inc.







SALT RIVER     VOLUME 5    11/17/2015 Page 1092


 1  including the topography, it was more fordable?
 2      A.    Yeah, well, not to put too fine a point on
 3  it, but they don't actually say impossible or difficult
 4  anywhere else.  They just say this was a better
 5  location, it was an ideal location.
 6            Although, it kind of amuses me some of the
 7  reasons they're suggesting; that the river being on a
 8  solid bedrock foundation, which is not true.  And there
 9  is shallow bedrock there, but it's hardly -- the river
10  is hardly cut into solid bedrock on its bed.
11      Q.    But this is an excerpt from a document that
12  the Land Department submitted as evidence to the
13  Commission, right?
14      A.    I don't know.
15      Q.    Okay.
16      A.    I guess CO18, is that one of our numbers?
17      Q.    I think it is, but we'll let that stand on
18  the record.
19      A.    Okay.
20      Q.    On page 66 -- turn a couple more pages
21  there. -- right column, second paragraph says,
22  "Although Hayden declined to serve as Road Commissioner
23  in 1877, he was an unwavering advocate for road
24  construction to open new markets to struggling
25  communities."
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 1            Do you see that?
 2      A.    Yeah.
 3      Q.    And they're likely talking about Charles
 4  Hayden there?
 5      A.    Yeah.
 6      Q.    And Charles Hayden is the same guy that ran
 7  Hayden's Ferry?
 8      A.    Yes.
 9      Q.    Same guy that did the 1870s log float attempt
10  that you talked about on direct?
11      A.    Yes.
12      Q.    And he was an unwavering advocate for road
13  construction, is that what this says?
14      A.    That's what it says here.
15      Q.    Slide 48.
16            Slide 48, on the next to last bullet point
17  there, next to last bullet point you talk about
18  extensive modern recreational boating.  Do you see
19  that?
20      A.    I do.
21      Q.    And you would agree with me that none of the
22  modern recreational boating that occurs downstream from
23  the upper end of Roosevelt occurs under ordinary and
24  natural conditions?
25      A.    No.
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 1      Q.    Okay.  What portion of the river between
 2  Roosevelt and the Gila confluence is in its ordinary
 3  and natural condition today?
 4      A.    I would say from Stewart Mountain down to
 5  just above Granite Reef, it's in its ordinary and
 6  natural condition.
 7      Q.    So you would say that the flows between
 8  Stewart Mountain and Granite Reef today and this year
 9  are the same as they would have been under the ordinary
10  and natural conditions?
11      A.    No, I would not.
12      Q.    Slide 50, the -- I don't know what bullet
13  point it is.  There's a bullet point there that says
14  "Flow rate increases in downstream direction."  Do you
15  see that?
16      A.    Yes.
17      Q.    And that's just a general statement, right?
18      A.    Yes.
19      Q.    Doesn't include -- that doesn't occur at
20  every point up and down the river?
21      A.    No.  There's no doubt places where the flow
22  decreases.
23      Q.    And we've talked about places where it's a
24  losing stream, right?
25      A.    We have.
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 1      Q.    Slide 51 you talk about the previous
 2  segmentation, which I'm assuming is the segmentation
 3  that you did in the 2003 reports; is that right?
 4      A.    The segmentation actually started in the 1996
 5  reports and was repeated in 2003, yeah.
 6      Q.    And you say that that segmentation was based
 7  on modern human geography.  Do you see that?
 8      A.    Yes.
 9      Q.    You would agree with me, wouldn't you, that
10  Granite Reef was built -- Granite Reef diversion dam
11  was built at a place where there was a Granite Reef?
12      A.    Yes.
13      Q.    Okay.  Would a Granite Reef in or along the
14  river have an impact on navigation?
15      A.    It could.
16      Q.    Have you done any work to determine what the
17  location of Granite Reef looked like before the dam was
18  built?
19      A.    Certainly looked for things.  It would be
20  instructive to see more pictures of what it looked
21  like.
22      Q.    But you haven't found any?
23      A.    Well, I found pictures of reaches adjacent to
24  it; but of the actual reef, as you call it, I don't
25  recall seeing any pictures of exposed bedrock or
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 1  anything like that.
 2      Q.    Okay.  Slide 68.  This is your discussion of
 3  slopes, right?
 4      A.    Can you repeat the question?
 5      Q.    This is your discussion of slopes that you
 6  talked about in Slide 68?
 7      A.    This is a longitudinal profile of the river
 8  showing the different segments.  I think I repeat this
 9  slide in a number of other places.  Slopes can be
10  derived from this information, yes.
11      Q.    Do you know the primary reason why Horse
12  Mesa, Mormon Flat and Stewart Mountain Dams were built?
13      A.    To store water.
14      Q.    For what purpose; do you know?
15      A.    Water supply.
16      Q.    Do you know when there's hydropower
17  generation at those three dams?
18      A.    I don't recall.
19      Q.    Do you know much about hydropower generation?
20      A.    Very little.
21      Q.    Would you expect that one of the big issues
22  in hydropower generation has to do with slope and fall
23  of the river?
24      A.    Yes.
25      Q.    That's really how you generate the
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 1  hydropower, right?
 2      A.    You generate it from, yes, dropping water.
 3      Q.    So you would agree with me that certain of
 4  the characteristics that would make the river good for
 5  a hydropower dam would make it more difficult to
 6  navigate?
 7      A.    Not necessarily.
 8      Q.    Okay.  So the steeper slope, the better for a
 9  hydropower dam, right?
10      A.    It depends on the kind of head that you're
11  generating there.  I don't think that's a fundamental
12  law that power generation dams are built only in steep
13  reaches.  I guess if you have testimony to that effect,
14  that would be interesting to compare to locations of
15  dams.  I'm thinking of Glen Canyon.  Everything I've
16  read about that, doesn't sound like it was a steep
17  reach.
18      Q.    On the Salt River, though, these dams were
19  built on pretty steep reaches, right?
20      A.    Pretty steep.
21            Overall, the net slope in Segment 4 is
22  flatter than Segment 3, somewhat steeper than
23  Segment 5.  So pretty steep?  Pretty steep compared to
24  the Mississippi, yes.  Pretty steep compared to other
25  rivers in Arizona, not so much.
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 1      Q.    Okay.  Slide 110.
 2            Slide 110 talks about archaeology, right?
 3      A.    Yes.
 4      Q.    You don't have a degree in archaeology?
 5      A.    No.
 6      Q.    You don't have any classes in archaeology?
 7      A.    No.
 8      Q.    You don't have any professional certification
 9  in archaeology?
10      A.    I do not.
11      Q.    You're really relying primarily on
12  Mr. Gilpin's work for this part of the testimony,
13  right?
14      A.    Mr. Gilpin and his staff, yes.
15      Q.    And Mr. Gilpin is not here testifying in this
16  hearing, as far as we know, right?
17      A.    He is not.
18            And I should also point out, for the record,
19  that Mr. Gilpin had nothing to do with the Henderson
20  reference in here.  That was added after his
21  participation.
22      Q.    And Mr. Gilpin's actually never testified
23  about the Lower Salt, has he?
24      A.    I don't recall.
25      Q.    Did you have Mr. Gilpin review any of your
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 1  findings here about archaeology?
 2      A.    No.
 3      Q.    Slide 138.
 4            Slide 138 is your summary slide for the
 5  descriptions of the river, right?
 6      A.    Yes.
 7      Q.    And one of your points on the summary says
 8  "Single channel."  Do you see that?
 9      A.    I do.
10      Q.    Which of the river descriptions that you
11  looked at refer to the river as having a single
12  channel?
13      A.    I don't believe that they ever used the word
14  "single," but they do describe the river as being a
15  specific width, and in nowhere do they describe it as
16  being braided in terms of the written descriptions.
17  They don't describe multiple channels.  They don't
18  describe anastomosing.  And they don't describe
19  anything else, anything like, well, we entered the
20  channel and then we entered the channel or we crossed
21  the river and it was a series of crossings, dryland,
22  wetland, et cetera.
23            The only evidence that -- what I would
24  include in the descriptions of anything other than a
25  single channel were the maps made by Ingalls, where
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 1  there are portions of Segment 6 that I have two
 2  channels and a very few places where there's three.
 3      Q.    So there's none -- none of those descriptions
 4  refer specifically to a single channel, that you know
 5  of?
 6      A.    Well, I would say that, yes, they don't use
 7  the word "single."  But they do refer specifically to a
 8  single channel.
 9      Q.    Okay.  None of them use the word "single,"
10  none of them refer to one channel, none of them say uno
11  channels, none of them do anything that says it's a
12  single channel, do they?
13      A.    As I said, I don't recall as I sit here right
14  now that one used the word "single."  But when they
15  describe the river, they would say, oh, the river is 2
16  to 3 feet and 200 feet wide for the next 200 miles.  So
17  that, to me, is, yes, they are describing a single
18  channel.  Do they use the word "single" in that
19  instance?  No.  It's implied.
20      Q.    Slide 140 we talked about a little bit
21  already.  This is the three folks in the boat.  And I
22  think on your direct you said you thought this was
23  likely on the water that was pooled behind Roosevelt
24  Dam; is that right?
25      A.    Yes.
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 1      Q.    Slide 145.  This is a 1906 photograph of the
 2  river at Camp Roosevelt, right?
 3      A.    Yes.
 4      Q.    Would you agree that this photograph shows
 5  sand bars that extend most of the way across the river?
 6      A.    Again, this is going to depend on what you
 7  mean by the river.  There are -- there is a sandy --
 8  what looks to be a sandy floodplain that is distinctly
 9  different from the upland vegetation, and it looks to
10  be that more than half of the river is -- of the -- I
11  can point at this better than I can describe it in
12  words, so --
13      Q.    Yeah, and you have to do it with your finger
14  because the laser pointer won't work?
15      A.    Yeah, I know.
16      Q.    So if you want to stand up and do it, that
17  would be great.
18      A.    Sorry.  So I'm going to stand up.
19            So I would call this -- just based on just
20  looking at this photograph and nothing else, the
21  ordinary high water mark for this river would be here,
22  where we change from this darker soil and more
23  vegetative soil to this area that's been stripped clean
24  of vegetation.  So the ordinary high water mark would
25  go from here to somewhere over across here on the left
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 1  bank.
 2            Within the ordinary high water mark we have
 3  some kind of a low floodplain.  You might call it a
 4  bar, if you want.  It's bigger than what we call a bar.
 5  And, again, you see some sort of sandy bar on the
 6  opposite side of the bank.  That, to me, looks like
 7  more than half of what's within the ordinary high water
 8  mark is dryland.
 9      Q.    Stay up there, if you wouldn't mind.  Sorry,
10  I didn't mean to interrupt your answer.
11      A.    It looks like dryland, and I guess in some --
12  you could call it a bar in some ways.  I think bar and
13  swale topography on the active floodplain would be
14  probably the way I would choose to describe it.
15            If you're asking me where the river is and
16  I'm in a navigability hearing, which, lo and behold, I
17  am, I would be talking about the water rather than the
18  dirt, and I would say, no, I don't really see much
19  evidence of sand bars that go across the river.  I do
20  see what looks to me to be a riffle right there.
21      Q.    Okay.  If you're done with that, let me ask
22  you a question.
23            Just down the stream from where you were
24  pointing, doesn't it look like it splits into two
25  channels?
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 1      A.    No, actually, I think that's the Tonto Creek
 2  that comes in.
 3      Q.    Hmm.  Which way do you think this photograph
 4  is looking?
 5      A.    I think I'm looking downstream into it.
 6      Q.    You're looking south, downstream?
 7      A.    West.
 8      Q.    West.  Southwest.
 9            And where would the dam be when the dam got
10  built?
11      A.    I think you see the construction right over
12  here, this white area.
13      Q.    And so you're saying the thing you pointed to
14  was -- of those two things that looked like two
15  channels, you pointed to the one on the left is where
16  Tonto -- is Tonto Creek coming in?
17      A.    No, I believe this is Tonto Creek here, which
18  would be on river right.  And it may be that there are
19  two channels here.  I mean we're talking about the
20  delta of Tonto Creek, and one of these channels, I
21  believe I've seen some maps where that Tonto Creek
22  actually enters kind of in an upstream direction.
23      Q.    And this photograph was taken in March of
24  1906, right?
25      A.    It says March 6th, yeah.
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 1      Q.    And March 6th, in a normal year at least, is
 2  a time of pretty high flows, right?
 3      A.    March is typically higher than average,
 4  higher than median.
 5            I can sit?
 6      Q.    Oh, yeah.  I'm sorry, Jon.
 7                 CHAIRMAN NOBLE:  How long a segment do
 8  you think you have next, Mr. McGinnis?
 9                 MR. MCGINNIS:  I was looking at the
10  clock, and I think I can do it in the five minutes
11  before noon.
12                 CHAIRMAN NOBLE:  Okay.
13  BY MR. MCGINNIS:
14      Q.    Mr. Fuller, I'm handing you -- I'm not
15  handing you.  Somebody's handing you a document that
16  is, I believe, Exhibit C32, Tab B.  It's an article, or
17  it's a book.  I think it's part of a book, actually, by
18  Robert Webb, Stanley Leake and Raymond Turner; is that
19  right?
20      A.    Yes.
21      Q.    And it's called "The Ribbon of Green," right?
22      A.    Yes.
23      Q.    And you included some of the photos from this
24  book in your PowerPoint, right?
25      A.    I did.
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 1      Q.    Turn to page 322, which I think is a photo
 2  that you didn't include in your PowerPoint.
 3      A.    I'm sorry, did you say did or didn't?
 4      Q.    Did not.
 5            322, Photograph 24.8A.  Does that show the
 6  area that we were just looking at near Roosevelt Dam or
 7  near what later became Roosevelt Dam?
 8      A.    Yes.
 9      Q.    Okay.  And is the channel on this photograph
10  wide, sandy and braided?
11      A.    The floodplain is wide and sandy.  I wouldn't
12  characterize the flowing channel as being particularly
13  braided.
14      Q.    Okay.  Mr. Webb, Leake and Turner, in the
15  caption on that photograph, says, "The channel is wide
16  and mostly barren of riparian vegetation."
17      A.    Yes.
18      Q.    Do you see that?
19      A.    Yes.
20      Q.    Would you agree with that?
21      A.    I agree that that's what it says, yes.  But,
22  again, we've talked about this on many occasions over
23  the course of these three sets of hearings.  And
24  what -- I know Bob Webb.  He and I went to grad school
25  together.  He was ahead of me, and he's a flood
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 1  geomorphologist.  Flood geomorphologists, when they're
 2  talking about the channel, mean something much larger
 3  an aspect than what a navigability scientist would be
 4  thinking about.
 5            So I would agree with him that the flood
 6  channel is wide, and it is mostly barren of vegetation.
 7  And to describe -- I guess so if you were describing
 8  the wet part of the river, to say it's devoid of
 9  vegetation would be kind of redundant, because
10  vegetation doesn't grow in the wet part of the channel,
11  in most cases.
12            So clearly he's talking about something -- it
13  being barren and clear of wet vegetation, he's talking
14  about something greater than the boating channel there.
15      Q.    But what he wrote here is "The channel is
16  wide and mostly barren of vegetation," right?
17      A.    Yeah.  I think -- yeah.
18      Q.    I'm just asking what he wrote.
19      A.    That's what he wrote.
20      Q.    Okay.
21                 MR. MCGINNIS:  Mr. Chairman, I have
22  another exhibit that we can start on or we can stop
23  now.
24                 CHAIRMAN NOBLE:  Why don't we go ahead
25  and take our lunch break, one hour.  I say that because
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 1  we intend to end at 3:55 today.
 2                 (A recess was taken from 12:00 noon to
 3  1:00 p.m.)
 4                 CHAIRMAN NOBLE:  Mr. Fuller,
 5  Mr. McGinnis?
 6                 MR. MCGINNIS:  Thank you.
 7  BY MR. MCGINNIS:
 8      Q.    Mr. Fuller, if I gave you the number for the
 9  annual discharge in acre-feet of a river for a
10  particular year and told you I wanted you to come up
11  with the average flow of that river for that year in
12  cfs, how would you do it?
13      A.    Can you repeat the question?
14      Q.    Okay.  If I gave you the number for the
15  annual discharge in acre-feet for a particular river
16  for a particular year and told you I'd like you to come
17  up with the average flow of that river in cfs for that
18  year, how would you go about doing it?
19      A.    I would do the same kind of conversion we
20  discussed before.
21      Q.    So you would multiply by 43,560 and then
22  divide by the number of seconds in a year?
23      A.    Correct.
24      Q.    With respect to your 90 percent flow number,
25  the one that's the top 10 percent, right --
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 1      A.    (Witness nodded.)
 2      Q.    -- you would agree, right, that that means
 3  that there are 36 days a year, roughly, that would have
 4  flow greater than that number?
 5      A.    Yes.
 6      Q.    Okay.  So if there was -- and you would also
 7  agree that those accounts would not be -- those days
 8  would not be the ordinary and natural condition of the
 9  river?
10      A.    Not necessarily.
11      Q.    Okay.  What's your cutoff for the upper end
12  of the flows for the ordinary and natural condition?
13      A.    So we had this discussion, and my answer to
14  you was I think in Segment 6, particularly, we should
15  give eye to the bankfull discharge.  Yeah, which would
16  be outside the 90 percent range.
17      Q.    How about for the other segments; are those
18  portions -- do those portions have a different number
19  for what the flow would be to constitute ordinary and
20  natural condition, or is it 90 percent on the other
21  segments?
22      A.    No, I think the other segments, with the
23  possible exception of 5, I think those are a better
24  reflection of ordinary and natural conditions.
25      Q.    So if the top 10 percent of the flows are not
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 1  ordinary and natural conditions, but they would be --
 2  there are roughly 36 days a year that would happen?
 3      A.    Yeah.  Right, they would be higher than that,
 4  roughly.
 5      Q.    So if I had one boating account every day on
 6  those 36 days, I could have 36 boating accounts in a
 7  particular year, all of which were done in the -- not
 8  in the ordinary and natural condition?
 9      A.    I suppose that's possible.
10      Q.    Mr. Fuller, what we've handed out is
11  Exhibit CO18, Land Department Exhibit 141.  It's a
12  photo, "Town before construction of Roosevelt Dam," and
13  I think the description, at least on the ANSAC website,
14  it says circa 1900.
15            Have you seen this photo before?
16      A.    No, actually, I don't recall seeing it.
17      Q.    And it's actually a Land Department exhibit,
18  though, I'll tell you that.
19      A.    Yeah.
20      Q.    And what I've given you is the colorized
21  version that the State submitted.  Unfortunately, what
22  we gave everybody else was a black and white version,
23  so they might have a hard time seeing what you're
24  seeing.  But we talked before the break about the
25  confluence with the Salt and Tonto Creek; do you
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 1  remember that?
 2      A.    Yes.
 3      Q.    Does this photograph show multiple channels
 4  of the Salt even before Tonto Creek comes in?
 5      A.    Yes, it does.
 6            Well, no, actually, Tonto Creek comes in
 7  right here, but -- so it's not before.  It's at where
 8  Tonto Creek comes in.
 9      Q.    Well, the split is just upstream from the
10  confluence, right?
11      A.    From the confluence of the low water, yes.
12                 MR. MCGINNIS:  Anybody want to see the
13  color one?
14                 COMMISSIONER HORTON:  What is the name
15  of this town?
16                 MR. MCGINNIS:  It's Roosevelt, town of
17  Roosevelt.
18                 COMMISSIONER HORTON:  Town of Roosevelt,
19  okay.
20                 THE WITNESS:  If you recall, I talked
21  about this location specifically in my direct testimony
22  and said that because of the confluence of the two
23  rivers there and because of the channel transitioning
24  from this flat to the constricted canyon downstream,
25  this would be an area -- a unique area on the river
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 1  that would be more likely to have channel instability
 2  and some multiple channels and whatnot.  So it doesn't
 3  really surprise me here at all.  I think this is
 4  consistent with my original direct testimony.
 5  BY MR. MCGINNIS:
 6      Q.    Slide 147 on your PowerPoint.
 7            Whoa.  I have no idea why that screen looks
 8  like that, but somebody probably needs to fix it.
 9                 COMMISSIONER ALLEN:  While Jon is trying
10  to figure out how to get it square on the screen,
11  what's the date?  I noticed that there was no date
12  given on the thing, but what time of the year?
13                 MR. MCGINNIS:  Which exhibit are you?
14                 COMMISSIONER ALLEN:  I'm talking about
15  this one.
16                 MR. MCGINNIS:  Oh, I don't think if
17  says.
18                 COMMISSIONER ALLEN:  I know it doesn't
19  say.  But assuming what we know about the river,
20  roughly what would it be; spring, summer, fall?
21                 MR. MCGINNIS:  You're asking me a
22  question again?
23                 CHAIRMAN NOBLE:  Are we asking
24  Mr. McGinnis to testify?
25                 COMMISSIONER ALLEN:  Well, it was his


Coash & Coash, Inc.







SALT RIVER     VOLUME 5    11/17/2015 Page 1112


 1  exhibit that was put up.
 2                 MR. MCGINNIS:  Actually, it's the
 3  State's Exhibit that I put up.  But, no, I don't have
 4  an opinion on that.
 5                 Maybe Mr. Fuller does when he's
 6  available.
 7                 THE WITNESS:  It's something to do with
 8  the display.  When in doubt, reboot.  Do you want to
 9  take a few seconds and reboot?
10                 MR. MCGINNIS:  We're going to be talking
11  about a lot of the slides.
12                 CHAIRMAN NOBLE:  So please do that then.
13                 Bill, after they get back up, you might
14  want to ask Mr. Fuller, since it's the State's Exhibit
15  and he's the witness.
16                 COMMISSIONER ALLEN:  Yeah.
17                 (A brief recess was taken.)
18  BY MR. MCGINNIS:
19      Q.    All right.  We were talking about Slide 147,
20  but I think Commissioner Allen had a question about the
21  last exhibit I gave you, which was State Land
22  Department Exhibit 141.
23
24             EXAMINATION BY COMMISSIONER ALLEN
25                 COMMISSIONER ALLEN:  The question that I
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 1  had was, from just viewing this, can you tell whether
 2  this was summer, spring, fall or winter?
 3                 THE WITNESS:  What I'm looking for is
 4  density of vegetation and any, like, fall color of
 5  vegetation, spring sprouting, that sort of thing.  I'm
 6  also thinking about flow rates, what typically would be
 7  inundated.  And I can't see anything that I would say
 8  is that definitive, Commissioner Allen.
 9
10              CROSS-EXAMINATION (CONTINUED)
11  BY MR. MCGINNIS:
12      Q.    Okay.  We were on Slide 147.  Looking at the
13  photograph on the right, it's a photo taken at
14  Roosevelt Dam Site, March 6th, 1906.  Can you tell from
15  looking at this picture approximately how deep the
16  river is at that point on that day?
17      A.    How deep it is?
18      Q.    Yeah.
19      A.    No.
20            Approximately how deep?
21      Q.    Yeah.
22      A.    Deeper than a few inches, but whether I could
23  distinguish it between -- and given the appearance of
24  the surface, to me it looks like it's more than a
25  couple feet deep, and I'm talking about in the middle
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 1  of the channel.  Obviously at the edge of the channel
 2  it's zero feet deep.  So a couple of feet or greater;
 3  but whether it's, you know, 4 feet or 5 feet, 4.5 feet
 4  or 4.6 feet, I can't make that level of distinction.
 5      Q.    Okay.  Slide 151.  You talked about this on
 6  direct.  This is -- a little bit.  This is the Sheep
 7  Bridge on the Salt River, right?
 8      A.    Yes.
 9      Q.    Do you know where this is?
10      A.    Yes.
11      Q.    Tell me where it is.
12      A.    I believe they call it Shotgun Rapid now.
13  It's in Segment 5.
14      Q.    Do you know what river access point it's
15  closest to, off the top of your head?
16      A.    It's downstream of Blue Point, and it's
17  upstream of where the tubers get out.
18      Q.    Slide 152 is the next one.  You can tell from
19  this photograph, this doesn't appear to be a real long
20  voyage, does it?  Can't you?
21      A.    Who knows, but my guess is not.  They don't
22  seem like they're outfitted for extended river travel.
23      Q.    And there's a dog on the bank, right?
24      A.    There is a dog on the bank.
25      Q.    Slide 154.  This is Hayden's Ferry 1890 or
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 1  roughly 1890, right?
 2      A.    Yes.
 3      Q.    Can you tell if this river is in flood stage
 4  at this point, from looking?
 5      A.    I would say no.
 6      Q.    And you can just tell that from the picture?
 7      A.    The couple of things that I'm looking at are,
 8  it appears that there's a long, extended, exposed
 9  floodplain in the distance.  I don't see any evidence
10  of excessive velocity.  The water looks relatively
11  calm.  Yeah.
12      Q.    Okay.  Slide 158.  This is the one with
13  Vandermark and Kilgore from May 1873.  This was a
14  relatively short trip, if it occurred, right?
15      A.    It was a couple of miles, three and a half or
16  something like that.
17      Q.    And I think you said, on some questioning
18  from Mr. Murphy, that it was three and a half miles.
19  Did you measure it at some point?
20      A.    Oh, let's see.  Actually, I did, yes.
21      Q.    Do you recall testifying back in 2003 that
22  you thought it was a mile or two?
23      A.    I don't.
24            This time I did measure it, though, so . . .
25      Q.    You didn't measure it before you testified in
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 1  2003, right?
 2      A.    Nobody had asked me that before.
 3      Q.    And when you measured the three and a half
 4  miles, did that include the distance on the canal or
 5  not?
 6      A.    No.
 7      Q.    And do you know whether this trip could have
 8  occurred during a flood?
 9      A.    Nothing in the -- the article is very brief,
10  as I mentioned in my direct testimony.  So there's
11  nothing that we found that said it was a -- it occurred
12  during a flood.
13            I do think that you could probably have made
14  that trip in a flood.  But nothing about it suggests
15  that it was flood conditions.  I think we've heard
16  testimony over the years from some folks who thought
17  boating in floods was excessively dangerous, so that
18  would indicate that maybe people would not be likely to
19  go out and try it in flood.  I don't recall ever seeing
20  any descriptions of 1873 being a flood year.
21      Q.    Do you recall testifying back in 2003 that
22  you couldn't tell whether it was in a flood or not?
23      A.    There's nothing in there that says it's in a
24  flood, so yeah.
25      Q.    And there's nothing that says it's not in a
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 1  flood?
 2      A.    That's right.  Seems like if it being in a
 3  flood might have been more newsworthy, but -- in the
 4  sense of, hey, they boated it and it was a big flood,
 5  or there might have been another news story, which I
 6  didn't see on the page about floods.
 7      Q.    Slide 159 is the Hayden 1873 log float
 8  attempt, right?
 9      A.    Same year, next month.
10      Q.    I'm sorry.  I think we're still on 158 on the
11  screen, for those following along at home.  There you
12  go.
13            Okay.  I think you testified on direct that
14  this probably wasn't on the Salt; it was on the Black
15  River or the White River?
16      A.    I think what my testimony was, is it's my
17  suspicion that it was on the Black or the White.  It
18  may have well been in Segment 1, but I think it's more
19  likely that it was up on the Black or the White.
20      Q.    And you don't have any real historical basis
21  for that conclusion, do you?
22      A.    I guess my conclusion for that is the
23  conditions of the river on which I guess are historical
24  conditions, where things existed in terms of -- but if
25  you're asking me is there a historical document that
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 1  says this was on the Black or the White, no, I don't,
 2  otherwise I would have eliminated the word "probably"
 3  and not had a question mark after "Segment 1."
 4      Q.    Did you talk with Mr. Gilpin, your historian,
 5  about your conclusion that this wasn't even on the
 6  Salt?
 7      A.    No.
 8      Q.    And you recall, don't you, that your 2003
 9  report referred to this trip as being on the Salt?
10      A.    Yes.
11      Q.    So your conclusion that it probably was on
12  the Black River or White River is a relatively recent
13  development?
14      A.    Yes.
15      Q.    And the slide here on that trip refers to
16  rapids and boulders and narrow canyons; is that right?
17      A.    Yes.
18      Q.    And I think what you said on direct was it
19  must have been on the Black River or White River or on
20  Segment 1 because there aren't any of those things in
21  the rest of the Salt; is that right?
22      A.    I think that's a mischaracterization of what
23  I said, but what I said was similar to that.
24      Q.    Tell me what you said.
25      A.    I said it's more likely to have been in that
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 1  case.  I don't think I ever said there are no rapids or
 2  boulders in segments below, Segment 2 and below; or if
 3  I did, I certainly didn't mean to.  There are indeed
 4  rapids below there, and I think it should be clear to
 5  the Commissioners that I've shown you many pictures of
 6  rapids below there.
 7      Q.    Well, let's look at some of those.
 8      A.    So the essence of my --
 9      Q.    But I guess --
10      A.    The essence of my testimony was that the
11  conditions described are more characteristic of the
12  White or the Black Rivers, in terms of, you know,
13  canyons being too narrow to admit passage of a log
14  or -- and that's certainly a characteristic more so of
15  the White River, and there are other reasons that I
16  went through too that I believe that.
17      Q.    What we've handed you is a copy of some
18  excerpts from Exhibit C18, which is Land Department
19  Exhibit 255, and these were photos you took on
20  November 8th, 2014 of a trip on Segment 2; is that
21  right?
22      A.    Yes.
23      Q.    And I didn't include all the photos, because
24  I had to copy them in color.  So I got some of them.
25            So let's look at the first one, and it has a
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 1  date and timestamp on the lower right-hand corner,
 2  right?
 3      A.    Yes, it does.
 4      Q.    So the one that says 9:16, does that look
 5  like an area that would be difficult to get a load of
 6  logs through if you were trying to float logs down the
 7  river?
 8      A.    Yes.  However, it was not so narrow as to
 9  admit a passage of a single log.
10      Q.    Are there rapids and boulders in that photo?
11      A.    That is Bump and Grind Rapid, yeah.
12      Q.    The canyon might be described as relatively
13  narrow?
14      A.    No, I wouldn't call that relatively --
15      Q.    This is still in Segment --
16      A.    I mean narrow compared to Segment 6, but this
17  is not a particularly narrow part of the canyon, no.
18      Q.    This is on Segment 2?
19      A.    Yes.
20      Q.    The next one is 9:35, the timestamp.  Another
21  place where you have rapids and boulders there?
22      A.    Yeah, I misspoke.  That was actually Kiss and
23  Tell Rapid there in 9:16.
24            9:35, yes, I'm looking at that now.
25      Q.    If you were floating logs down the river to a
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 1  sawmill, this would be a place that would cause kind of
 2  a problem, wouldn't it?
 3      A.    It would be a problem, a place you might need
 4  to unjam them a little bit and push them through.  It
 5  depends on what time of year you were doing it.  This
 6  flow rate's at 188 cfs.  It's pretty low.
 7      Q.    Might create a logjam there at this section?
 8      A.    At this flow rate, a logjam, I don't know.  I
 9  think you'd probably hang up some logs there and you
10  would need to straighten them out on your way through.
11      Q.    The next photograph is 9:43.  The same
12  question.  It would be difficult to get logs through
13  there, wouldn't it?
14      A.    More difficult than in a pool reach, yeah.
15  That's Bump and Grind Rapid there.
16      Q.    Next photograph --
17      A.    We just got done paddling through there.
18      Q.    The next photograph I have is 10:03.  Another
19  section that would be hard to get logs through?
20      A.    No, not really there, no.
21      Q.    Okay.  That is on Segment 2, right?
22      A.    It is.
23      Q.    Okay.
24      A.    That's Mother Rock.
25      Q.    The next section -- the next photograph is
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 1  11:01.  The same question.
 2      A.    Yeah, again, this is the entry to Overboard
 3  Rapid, and it's one of the wider, shallower spots on
 4  Segment 2.  And, yeah, you would need to align your
 5  logs to get them to float through there, depending on
 6  the size and length of your logs.
 7      Q.    Could have been a place where if you were
 8  trying to float logs all the way down the Salt, that
 9  you would have given up?
10      A.    No.  It's probably a place you would stash
11  some people to align them.  Again, I don't know that
12  you would attempt to float logs at this particular flow
13  rate.  You would probably do your log floats at higher
14  flow rates.
15      Q.    Do you remember when the Hayden attempts
16  were?
17      A.    It was in June.
18      Q.    And July?
19      A.    Let's see.  I just saw June here.  The
20  reconnaissance was in June.  The canoe trip was -- the
21  articles were June 21 and 28.
22      Q.    Okay.  We'll come back to that.
23            The next picture with 11:01 date stamp, same
24  question.  Difficult to get logs through there?
25      A.    Yeah, you would work a little bit.  That's
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 1  actually the same location as the one you just asked me
 2  about.
 3      Q.    Let's skip down a couple, just for sake of
 4  time.
 5            11:02, is that the same place?
 6      A.    11:02?
 7      Q.    Yeah.
 8      A.    Yep.
 9      Q.    Okay.  11:08 I just included because it's a
10  nice picture of Mr. Slade.
11            11:12, if you look downstream there, is that
12  another place where you might have difficulty getting
13  logs through?
14      A.    The same answer as before; you would need to
15  work a bit there.
16      Q.    Is the canyon there relatively narrow at that
17  point?
18      A.    Not really.  I mean it's narrower than some
19  places and wider than others.
20      Q.    Skipping down a couple of photos to 11:36,
21  same question.  Is that another place that would be
22  difficult to float logs through?
23      A.    At that place, no.  That's a nice deep
24  channel through there.  That's the area going into
25  First Camp or Second Camp.  I forget what it's called.
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 1      Q.    How about 14:16?
 2      A.    That actually brings up a good point, because
 3  one of the points of these photos is sometimes what you
 4  look at when you're looking at a picture, your eye
 5  focuses on the rocks.  You have a very different
 6  experience when you're on the river in a boat.
 7      Q.    If you're trying to float logs down the river
 8  in 1873, wouldn't your eyes focus on the rocks too?
 9      A.    Well, I think you'd focus on the logs.  But,
10  like I say, when you're on the river right here and
11  you're not looking at a picture, there are open
12  channels through here that are pretty wide and clear.
13      Q.    Can't see that from the photo, though, right?
14      A.    And that's one of the tricks about looking at
15  photos, is that very helpful to be out there in the
16  field and have that kind of experience on the ground in
17  a boat.
18      Q.    Photograph 14:16, same question.
19      A.    14:16?
20      Q.    Yes.
21      A.    No, there's a good channel on river right
22  there; but, yeah, you would need to make sure your logs
23  were over on that side.  So you might need somebody to
24  help guide them over in that direction.
25      Q.    How about 14:23?
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 1      A.    Yeah.  Oh, you would work a bit to get your
 2  logs through this section.
 3      Q.    The next, the second 14:23, has somebody
 4  there in their boat with a paddle over their head.  Is
 5  that you?
 6      A.    Yeah.
 7      Q.    Looks like somebody's pretty happy to have
 8  survived the rocks there, right?
 9      A.    It was great to be on the river.  We were
10  happy all day long, and there was no question of
11  survival at any point.  It was a very easy run to make.
12      Q.    Mr. Fuller, do you know where the Sierra
13  Anches are?
14      A.    I believe those are the mountain range that
15  are between the Tonto and -- Tonto Creek and Salt
16  River.  So it would be river left of Tonto Creek and
17  river right of Salt River.
18      Q.    And I think you said on your direct that one
19  of the reasons you thought this Hayden attempt was up
20  off on Black River or White River was because there was
21  no harvestable timber on the Salt River area; is that
22  right?
23      A.    Along the Salt, yeah.
24      Q.    There is harvestable timber in the Sierra
25  Anches, isn't there?
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 1      A.    There are, yes.
 2      Q.    And that's relatively close to Roosevelt,
 3  right?
 4      A.    Relatively.
 5      Q.    Okay.  And that's actually where they got the
 6  timber from to build Roosevelt Dam, isn't it?
 7      A.    Yes.
 8      Q.    That's where the sawmill --
 9      A.    I believe so.  At least some of it came
10  there.  I knew they floated logs down the river to the
11  dam, so . . .
12      Q.    They built a sawmill and built a road to the
13  dam from the sawmill too, right?
14      A.    There was already a road down in the Tonto
15  Valley or the -- whatever we call that valley there.
16      Q.    What I've handed you is Exhibit CO2, State
17  Land Department Exhibit 42, and this is an article
18  called "Pioneers tried to float logs down Salt River
19  for sawmill in Valley."
20            Do you see that?
21      A.    Yes.
22      Q.    And this is by Earl Zarbin.  Are you familiar
23  with Mr. Zarbin?
24      A.    I know the name, yeah.
25      Q.    Have you seen this article before?
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 1      A.    I may have.
 2      Q.    Okay.  At the bottom of the left column on
 3  here, it talks about the Hayden trip in June.  Do you
 4  see that?
 5      A.    Yes.
 6      Q.    And then if you go to the right column, the
 7  first paragraph, it says, "In July, Hayden made a
 8  second expedition to the mountains in pursuit of
 9  timber.  This trip apparently was unsuccessful, too."
10            Do you see that?
11      A.    I see that he says that, yeah.
12      Q.    So at least Mr. Zarbin thought the historical
13  record showed that Mr. Hayden had made two different
14  attempts that summer, one in June and one in July?
15      A.    Yeah.
16      Q.    Okay.  And then he talks about the 1885
17  expedition by William Burch.  You know about that one,
18  right?
19      A.    I do.
20      Q.    Okay.  And then the next to last paragraph
21  says, "A Phoenix newspaper, The Arizona Gazette, said,
22  'The absence of drift and the general character of the
23  canyon demonstrates most [successfully] that such a
24  project may be successfully undertaken.'"
25            Do you see that?
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 1      A.    Yes.
 2      Q.    And then it says, "This...will open to this
 3  Valley the timber belt of the Sierra Ancha."
 4      A.    Yes.
 5      Q.    Slide 164, this is the Yuma or Bust Buckey
 6  O'Neill expedition, right?
 7            I'm sorry, I'll wait until you get there.
 8      A.    Yes.
 9      Q.    And Mr. Murphy talked to you some about this
10  back in October.  My question refers to your comment
11  here that it was a knee deep flow.
12            Knee deep can be different depending on whose
13  knees you're talking about, right?
14      A.    Yes.
15      Q.    And also could be different if you're
16  actually standing on rock versus sinking into the mud?
17      A.    Yes.
18      Q.    And you recall that this is the article that
19  actually referred to the participants as mud turtles?
20      A.    Yes.
21      Q.    Slide 168, and Mr. Murphy talked to you a
22  little bit about this one too, so I'm going to
23  hopefully be brief.
24            This is the William Burch 1885 trip, correct?
25      A.    Yes.
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 1      Q.    They actually flipped their boat and lost
 2  some of their gear on this trip, right?
 3      A.    Yes.  That's what it says right there.
 4      Q.    Okay.  And this is the one -- one of the --
 5  well, this is the one where the newspaper article
 6  refers to this as a hazardous trip.  Do you recall
 7  that?
 8      A.    I do recall that they -- this is the one
 9  where they called them the daring adventurers.
10      Q.    Would it surprise you if that same newspaper
11  article referred to the trip as a hazardous one?
12      A.    I don't know for a fact that they did.  I
13  guess if you're telling me that it does, at this time I
14  have no reason to doubt you, but sure.
15      Q.    I'm sorry.  I'm just trying to save some time
16  and paper.
17            What we've given you is Exhibit C18, State
18  Land Department 132, which is an article, blowup of an
19  article, from the Arizona Gazette, June 3rd, 1885.  Do
20  you see the ninth line down, in that area, "The rapids
21  with numerous projecting boulders make the trip a
22  hazardous one"?
23      A.    Yeah, my understanding is this article was
24  written before they went or they had left the day
25  before.  So I guess whether it was going to be
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 1  hazardous or not was something they were going to find
 2  out, but there's not a post-trip report saying it was
 3  hazardous.
 4      Q.    What we've handed you is a document that's
 5  Exhibit CO18, Land Department Exhibit 133.  Do you see
 6  that?
 7      A.    Yes.
 8      Q.    This is an article you've seen before?
 9      A.    Yes.
10      Q.    About two-thirds of the way down there, it
11  says, "In fact, Mr. Burch, who is a sawmill man on the
12  upper Salt river has partially contracted for the
13  delivery of Tempe of over one thousand railroad ties."
14            Do you see that?
15      A.    Yes.
16      Q.    So according to this newspaper article,
17  Mr. Burch already had a sawmill on the Salt River?
18      A.    Yes.
19      Q.    Okay.  So there was clearly some reason for
20  him to want to try to float logs down there?
21      A.    Yes.
22      Q.    This is not a situation where the
23  circumstances of the development didn't give people
24  reason to try to navigate or float logs down the river?
25      A.    Say that again?
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 1      Q.    This is not one of those situations which
 2  have occurred on some of the rivers, where because of
 3  the way developments happened, people never had a
 4  reason to navigate it?  Here, Mr. Burch clearly had a
 5  reason to float logs down the river, and he was trying?
 6      A.    Yes.  Well, he was determining whether it
 7  could be possible or not.
 8      Q.    That's fair.
 9      A.    I don't know that he -- the article says he
10  actually floated logs.  He floated a boat.
11      Q.    And it doesn't say anywhere here that he has
12  a sawmill on the Black or the White River, right?  It
13  says "upper Salt."
14      A.    Yes.
15      Q.    And you don't know of any of the newspaper
16  articles that deal with this account that talk about it
17  being on anything other than the Salt, right?
18      A.    That's correct.
19      Q.    And this trip included Mr. Burch, John
20  Meadows and Lew Robinson, right?
21      A.    Yes.
22      Q.    And it says, on the prior article that I gave
23  you, that this was the first time anybody had ever gone
24  down through the canyon.  Do you recall that?
25      A.    There's three articles in different time
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 1  periods that describe trips down that part of the Salt
 2  River as being the first trip.
 3      Q.    And two of those articles that describe the
 4  trip going down the Salt River for the first time
 5  include Mr. Meadows?
 6      A.    They include a Mr. Meadows, sure.
 7      Q.    And one of those articles is 20-some years
 8  after the fact?
 9      A.    Yes.
10      Q.    So would you agree with me that it's
11  possible, at least, that the Meadows trip and the Burch
12  trip were really the same trip?  One had a
13  contemporaneous -- there's one contemporaneous
14  newspaper account and one 20-some years later that's
15  real similar, but just a little different?
16      A.    Yeah, I think I went through this at some
17  length in my direct testimony, and I guess I can
18  understand somebody making that argument.  There's
19  enough similarities that I think you can make that
20  argument.  I think some of the dissimilarities make me
21  suspect that it is more probable that it's two separate
22  trips.
23      Q.    It's just hard to tell?
24      A.    It's harder to tell than distinguishing
25  between others in the accounts that we have on the list
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 1  here.
 2      Q.    Slide 172.  This is a map of the Major
 3  Spaulding account from December 1888.
 4            Do you have any estimate of what the distance
 5  was of this trip on the Salt?
 6      A.    No.
 7      Q.    Relatively short distance, wouldn't you say?
 8      A.    Looks like it's in the neighborhood of
 9  10 miles, maybe, maybe a little less.
10      Q.    Slide 175.  This is a Stanley Sykes and
11  Charlie McLean account from the winter in the 1890s.
12  Your slide here says that they walked beside the loaded
13  boat in depleted flow areas.  Do you see that?
14      A.    I do.
15      Q.    The newspaper article for this trip actually
16  talks about them physically carrying the boat for some
17  stretch of it, right?
18      A.    Yes.
19      Q.    And that they really either walked and pulled
20  the boat or carried the boat for most or all of the
21  part of the trip that was on the Salt; isn't that
22  right?
23      A.    Yes.  It said they had dry reaches until they
24  reached the Gila confluence.
25      Q.    But when they got to the Gila, they had a
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 1  little better going, it says?
 2      A.    Yes.
 3      Q.    Slide 181.  You talked about this some on
 4  direct.  As far as we know, this account of floating
 5  logs from Fort McDowell down the river never really
 6  happened?
 7      A.    We know for a fact that it didn't, and the
 8  reason was, when we found this article from The Salt
 9  Lake Herald, it said they didn't because they were
10  afraid of damaging Arizona Dam.  So, and the only
11  reason I included this, as I said in my direct, is
12  because in the Land Department report it mentions this;
13  well, somebody might have floated logs at some point in
14  time.  And this kind of clears up the fact that, no,
15  they didn't actually do that, and there was a reason
16  for that.
17      Q.    Slide 183.  You talked with us -- about this
18  with Mr. Murphy, and my recollection of what you said
19  was this was likely a period of higher flows, but it
20  wasn't necessarily in a flood.  Do you recall that?
21      A.    The flows were above average, yeah.  There
22  had been a flood, and I believe this to be on the
23  receding limb, after the receding limb of the flood
24  part of the flood.  I think it was certainly high flow.
25      Q.    So the sentence that you've put in a box here
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 1  about "via the pack train, or else was hauled up the
 2  river in a boat," do you see that?
 3      A.    Yes.
 4      Q.    That same sentence, if you go up six lines,
 5  part of that same exact sentence says, "and at the time
 6  of the heavy rains and floods."
 7            Do you see that?
 8      A.    The sentence, in its entirety, says, "The
 9  completion of this road will solve the big
10  transportation problem for the government, as before
11  its completion, and at the time of the heavy rains and
12  floods, the nearest the Mesa stage could get to
13  Roosevelt was Botticher's camp, some four miles
14  [downstream]."
15            So it's referring to a flood in the past that
16  had wiped out the road.
17      Q.    And that's the same sentence talking about
18  the same flood where you talk about them hauling goods
19  up the river in a boat?
20      A.    I took it to mean that there had been a flood
21  that had wiped out the road, and now, because of that
22  damage, they were using alternate means to get
23  materials to the dam.
24      Q.    That's your interpretation of the language
25  there?


Coash & Coash, Inc.







SALT RIVER     VOLUME 5    11/17/2015 Page 1136


 1      A.    Yes, it is.
 2      Q.    Slide 186.  This is another one that we don't
 3  have any evidence that it ever happened, right?
 4      A.    That, I believe, was my testimony, yes.
 5      Q.    187.  Your slide doesn't say anything about
 6  it, but this particular article actually says that the
 7  two folks involved in this one found the Salt River a
 8  poor stream for navigation.  Do you recall that?
 9      A.    I believe that was my testimony.  I think I
10  actually used those words.
11      Q.    It's not on the slide?
12      A.    It's not on the slide, no.
13      Q.    And this trip was a week or so after a flood
14  that was 199,500 cfs; isn't that right?
15      A.    It was sometime after a flood, yes.  So there
16  was a -- let's see, this was on the 9th.  The flood in
17  November was 195,000 cfs, which was unusually large.
18  And I think we will both agree it was definitely a
19  flood.  And I think I recall from the article that
20  that's what they were out there doing, was looking at
21  what might have been damaged in that big flood.
22      Q.    Okay.  So just to be clear, how far do you
23  say that trip was after the flood of 199,000 cfs?
24      A.    You know what, I didn't write down in my
25  notes what the date of it.  I just know it was in


Coash & Coash, Inc.







SALT RIVER     VOLUME 5    11/17/2015 Page 1137


 1  November.  So I guess if we take the latest possible
 2  date, it would have been November 30th, and so 9 days,
 3  10 days.
 4      Q.    Okay.  And on this particular trip the folks
 5  who were on it ended up giving up and hitching a ride
 6  home with A.J. Chandler; isn't that right?
 7      A.    That sounds right.  I didn't write down
 8  Mr. Chandler's name, as I recall.  I don't see that
 9  here.  But, yeah, I have a recollection that they did
10  get a ride home and they gave up.
11      Q.    So by your definition of successful boating,
12  this one wasn't a success, right, because they didn't
13  get where they were going?
14      A.    I think if you look a few slides ahead,
15  you'll see that's what I wrote down.
16      Q.    Slide 189.  This is the boat theft case?
17      A.    Yes.
18      Q.    The article suggests that this one actually
19  might have been during a period of high water too,
20  right?
21      A.    According to the USGS, we had 5,500 cfs of
22  inflow to the Salt River, and if they were diverting
23  water out, it would have been less than that by the
24  time we got down to this place.  But that's a decent
25  flow, and I don't think I would call that a flood in
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 1  this reach of the river, but it was above the median.
 2      Q.    The actual title of the newspaper article
 3  that you're relying upon is, "An Act of Piracy on the
 4  Raging Salt."  Isn't that true?
 5      A.    Yeah, you know, we get to this fanciful
 6  language thing that we talk about from time to time.
 7  You know, the last article you were asking me about
 8  with the reclamation engineers, talking about
 9  shipwrecking.  I don't know what shipwrecking means to
10  you, but, you know, a shipwreck seems like your boat
11  was broken apart and your gear was scattered around.
12            And, in fact, what they describe is that
13  their shipwreck was they hit a rock in one rapid and
14  then they struck on a sand bar and once threatened to
15  turn over.  That doesn't seem like much of a shipwreck
16  to me.  So, you know, I kind of put that in --
17                 COMMISSIONER HORTON:  That isn't a ship.
18  A ship is something that's separate from a boat.  A
19  boat goes on a ship, but a ship doesn't go on a boat.
20                 THE WITNESS:  My father would be very
21  proud of you, having been a Navy man.  He would tell
22  you there are distinct differences between ships and
23  other kinds of boats.
24                 So certainly that kind of language and,
25  again, I would -- you know, the raging river there, I
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 1  think that's some colorful language there, so . . .
 2  BY MR. MCGINNIS:
 3      Q.    So if --
 4      A.    If it were so raging, it's hard to imagine
 5  that a couple of kids would be able to successfully
 6  pilot this boat.
 7      Q.    So you would agree with me that at least some
 8  of the portions of these historical newspaper articles
 9  can be exaggerated?
10      A.    Well, I didn't say that it was an
11  exaggeration.  It's just that the language they use is
12  maybe different than the language you may use today.
13            So they have descriptions that are -- I think
14  they especially like to poke fun at people they know.
15  So I guess in some cases.  In some cases there can be
16  exaggerations, yeah.  And it seemed like they're fairly
17  obvious about those situations.
18      Q.    Slide 190, this is an entry about Louis
19  Selly, boat builder; is that right?
20      A.    Yeah.
21      Q.    And this article says nothing at all about
22  boating on the Salt River, does it?
23      A.    No.
24      Q.    This person could have been building boats to
25  use on the Gila or the Verde?
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 1      A.    Then we agree that boats can be used on the
 2  Gila and the Verde.
 3      Q.    No, I'm just asking you whether this person
 4  could have been building boats to use on the Gila or
 5  the Verde?
 6      A.    Yeah, I think in my direct testimony I said
 7  exactly that, is that we don't know.  We just know that
 8  he was a boat builder in Phoenix and he had orders for
 9  boats, and we don't know where they were being used.
10      Q.    Could have been used on the canals?
11      A.    Yeah, I think people can use boats on the
12  canals.
13      Q.    Could have been building boats to use to
14  cross the river during floods, which we know happened?
15      A.    I suppose that's true.
16      Q.    Could have been built because it's 1909 and
17  he could have been building boats to use on Roosevelt
18  Lake when it filled?
19      A.    That seems like more of a stretch, but sure.
20  We know there were boats used up there.
21      Q.    Actually, we just saw a picture of one this
22  morning, right?
23      A.    We did.
24      Q.    Slide 201.  This slide refers to George
25  Greenwald, February 1908; is that right?
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 1      A.    Yeah.
 2      Q.    And one of the bullet points there talks
 3  about floating a raft of lumber on the river down to
 4  the dam.  Do you recall that?
 5      A.    Yes.
 6      Q.    Do you have any idea what the distance of
 7  this event was?
 8      A.    No.  It was a minor portion of Segment 3, is
 9  my guess.
10      Q.    Mr. Fuller, what we've handed you is a copy
11  of Exhibit C18, State Land Department Exhibit 252,
12  which looks to be an article from February 19th, 1908
13  from the Arizona Republican.  Have you seen this one
14  before?
15      A.    Yes.
16      Q.    And is this the article that you relied upon
17  for the George Greenwald account?
18      A.    Well, I cite -- I apologize.  It probably is.
19  I didn't put my citation on this article.  I missed
20  that one.  So if it's important to you to know whether
21  it's exactly the article, I have a book of the articles
22  I used.  I can look it up for you.  But I suspect that
23  it is.
24      Q.    Okay.  The first sentence of this article
25  says, "The bull-head is made of timber, dirt and
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 1  stone."
 2            Do you have any idea what a bull-head is, as
 3  used in that context?
 4      A.    No, I don't know for sure.
 5      Q.    Okay.  The next sentence says, "The timber is
 6  carried from the road that runs to the river.  Just
 7  above the tunnel to the tunnel's mouth by means of a
 8  raft."
 9            Did I read that right?
10      A.    "The timber is carried from the road that
11  runs to the river.  Just above the tunnel to the
12  tunnel's mouth by means of a raft."
13            Yeah.
14      Q.    Does that tell you anything about the
15  distance of this trip?
16      A.    That it's not far.
17            And just so we're clear, I don't believe I
18  counted this as one of my episodes of successful
19  navigation.  I'm just -- it was included in the Land
20  Department report, so for the sake of thoroughness.  I
21  think my testimony in direct was this was occurring in
22  a disturbed part of the river.
23      Q.    Mr. Fuller, what we've handed you is
24  Exhibit CO32-C, which is an internet article about
25  Arizona 1912 to 2012.  I would like to point your
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 1  attention to page 3 of 16, which has a map of Roosevelt
 2  Dam and vicinity.  Do you see that?
 3      A.    Yeah.
 4      Q.    Okay.  The last page of the exhibit is a
 5  blowup of that particular map, and I'll bring you mine
 6  because -- do you have a color one?
 7      A.    I do.
 8      Q.    Okay.  Do you see the dam there in this
 9  picture, in this map?
10      A.    Yes.
11      Q.    Do you see next to the dam, river left, there
12  is a thing that says "Sluicing Tunnel"?
13      A.    Yes.
14      Q.    Do you see a road right under the word "Salt"
15  that says "Old Canyon Road"?
16      A.    Yes.
17      Q.    Can you tell from the legend here, if that's
18  the road they're talking about just above the tunnel
19  and that's the tunnel they're talking about, about how
20  long the trip would have been?
21      A.    You know, it doesn't specifically say, but it
22  wouldn't surprise me if that's the road there.
23      Q.    Wouldn't surprise you?
24      A.    It would not.
25      Q.    Okay.
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 1      A.    And, also, I guess that being the case, it's
 2  helpful to have this map, and we should put this
 3  account as being in Segment 4, not in Segment 3.
 4            But you're right.  But it's regardless,
 5  because I'm not counting this as one of our successful
 6  navigation accounts.
 7      Q.    Why does this map move you to Segment 4 if
 8  the dividing line between 3 and 4 is at Roosevelt Dam?
 9      A.    Remember, I said this morning it's not
10  actually at the dam.  It's at the beginning of the
11  canyon.
12      Q.    Okay.  So you would agree, from looking at
13  the scale here on the map, that this is somewhere in
14  the neighborhood of 2 to 300 feet, if that's the road
15  and the tunnel they're talking about?
16      A.    No argument from me.
17      Q.    And if this was in 1908, with Mr. Greenwald,
18  the water would have already been starting to back up
19  behind the cofferdam that they were building, right?
20      A.    Well, it sounds like, from the description,
21  that there was an area of current and an area of
22  backwater, and he kind of accidentally got out into the
23  current, so a little bit of -- yeah, a little bit of
24  backwater there.
25      Q.    So on Slide 203 -- I'm sorry, you lost your
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 1  signal on that one.
 2            You're good now.
 3            Slide 203, where in the last bullet point you
 4  say "Logs, lumber were floated downstream to the dam,"
 5  really the only thing you're talking about is this trip
 6  that's a couple hundred feet, and it's on water backing
 7  up from the dam in 1908?  You don't have any other
 8  evidence of that happening, do you?
 9      A.    I have a vague recollection of something
10  else; but as I sit here today, no, I don't.
11      Q.    Slide 216.  This is Quartzite Falls Rapid,
12  the picture.  This picture is after the blasting,
13  right?
14      A.    Yes.
15      Q.    So the rapid is not in its ordinary and
16  natural condition on this picture; is that correct?
17      A.    Yes.
18      Q.    Slide 238 starts your rating curve?
19      A.    Just clarify --
20      Q.    Sorry.
21      A.    -- there's a lot in that photo that is in its
22  ordinary and natural condition, and the blast affected
23  the rapid itself, so yes.  So . . .
24      Q.    That's fair.
25            Slide 238 are the rating curves we spent the
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 1  whole morning talking about.
 2            Do you know a gentleman named Jim Slingluff?
 3      A.    Yes.
 4      Q.    Do you know him as a knowledgeable and
 5  experienced boater?
 6      A.    Yeah, I met Jim in the early '90s, when we
 7  were doing the original work.  We talked to him
 8  particularly as it related to the Verde River, and,
 9  yeah, then he wrote a book, River Guide, for the Verde
10  River.  And, yeah, he seemed like a competent canoeist,
11  in particular.
12                 CHAIRMAN NOBLE:  Mark, would it be okay
13  if we took a break right now?
14                 MR. MCGINNIS:  Yeah.  I'm pretty close
15  to being done, but it's probably better to do a break
16  and then come back.
17                 CHAIRMAN NOBLE:  Okay.  Let's take
18  10 minutes.
19                 (A recess was taken from 2:02 p.m. to
20  2:11 p.m.)
21                 CHAIRMAN NOBLE:  Mr. Fuller,
22  Mr. McGinnis?
23  BY MR. MCGINNIS:
24      Q.    We were talking about Jim Slingluff when we
25  broke, right?


Coash & Coash, Inc.







SALT RIVER     VOLUME 5    11/17/2015 Page 1147


 1      A.    Yes.
 2      Q.    What we've handed you is a portion of Lower
 3  Salt Exhibit EI-11, which was submitted by the Center
 4  For Law in the Public Interest, at least is my
 5  recollection, and it's a transcript of the deposition
 6  of Mr. Slingluff taken November 23rd, 1987.
 7            Does that look right to you?
 8      A.    I'm sorry.  November 23, 1987, yes.
 9      Q.    And if you turn over to pages 80 and 81 of
10  that transcript, starting on Line 15 on page 80,
11  Mr. Slingluff is being asked about what's the minimum
12  flow in terms of cfs that you would consider before you
13  would schedule to undertake a trip on the Salt River
14  between the two bridges.
15            And if you look up, the first line of that
16  page, the two bridges he's talking about are the
17  Route 60 bridge and the Route 88 bridge.  Do you see
18  that?  288 bridge.  Sorry.
19      A.    Yes.
20      Q.    Are you familiar with those two bridges?
21      A.    Yes, I am.
22      Q.    Are you familiar with the area between those
23  two bridges?
24      A.    Yep.
25      Q.    So if you go over to page 81, starting on
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 1  Line 7, the question is:  "Maybe I misunderstood your
 2  statement.  What is the minimum at the Route 60 bridge,
 3  200 or 100?"
 4                "Answer," for Mr. Slingluff:  "For me
 5            it's 100 cfs."
 6                "Question:  Does that 100 cfs translate
 7            to a particular water depth?"
 8                "Answer:  Well, here's where it gets
 9            difficult.  It does and it does not.  You
10            recall these are deep.  The problem comes at
11            rock bars.  So at 100 cfs you are talking
12            numerous places on the rock bars where the
13            flow is under two inches at its deepest
14            point."
15            Did I read that right?
16      A.    Yes, you did.
17      Q.    Would you agree that the depth can be very
18  shallow at rock bars on the Salt --
19      A.    Yes.
20      Q.    -- even if the average depth is higher?
21      A.    Yes.
22      Q.    On Slide 236 on your PowerPoint, in Segment
23  No. 2, your average depth for 130 cfs is 1.8 feet; is
24  that right?
25      A.    Yes.
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 1      Q.    And Mr. Slingluff, who is a knowledgeable,
 2  experienced boater, said at 100 cfs you get some places
 3  where it's down to 2 inches at its deepest point.
 4            Do you agree with that?
 5      A.    In the rock bars, yes.
 6      Q.    Slide 243.
 7      A.    Or I should say in some of the rock bars.
 8      Q.    Numerous places, according to Mr. Slingluff,
 9  right?
10      A.    He says, "The problem comes at rock bars,"
11  and then he does say "numerous places on the rock
12  bars."
13      Q.    Slide 243, here you, in the inset for this
14  photo -- I'm sorry.  You're pixelating again on the
15  screen, but only on one of them.
16      A.    240, you said?
17      Q.    243.  Sorry.
18            This photo is taken at the gages at the upper
19  end of Roosevelt, right?
20      A.    Yes.  It's at the 288 bridge.
21      Q.    So the fact that there's a boat ramp there
22  shouldn't be surprising if it's on the upper end of
23  Roosevelt, should it?
24      A.    There's nobody that's going to be launching a
25  Roosevelt boat from this place.  There's a diversion
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 1  dam downstream that you could not get over in a motor
 2  boat.
 3      Q.    Slide 263.
 4      A.    The sole purpose of this boat ramp, as I
 5  understand it, it's where river trips take out.
 6      Q.    Slide 263.  Here on this slide relating to
 7  Segment 5, you say -- you refer to popular boating
 8  during reservoir releases; is that right?
 9      A.    Yes.
10      Q.    And you would agree with me, wouldn't you,
11  that the flows resulting from reservoir releases on
12  Segment 5 are different from what the ordinary and
13  natural flows would have been?
14      A.    They are different in terms of their
15  seasonality.
16      Q.    Slide 278.  This photograph shows the -- I
17  think it's the Sheriff's Offices air boat; is that
18  right?
19      A.    It's the air boat or the jet boat, and I
20  think it's the air boat there, yeah.
21      Q.    In general, in what situations would you use
22  an air boat or a jet boat?  Why do you need a jet boat
23  as opposed to one that has an engine and a propeller on
24  it?
25      A.    Less draw, so you can go in shallower water.
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 1      Q.    And there weren't any air boats, that you
 2  know of, available in 1912, were there?
 3      A.    I don't know the answer to that.
 4      Q.    As you sit here today, you don't know of
 5  any?
 6      A.    I don't.
 7      Q.    Slide 286.  And we had a long discussion
 8  about this on the Verde, but here you're talking --
 9  comparing modern boats versus historical boats,
10  right?
11      A.    Yes.
12      Q.    And there on one of the bullet points, you
13  say the main difference is improved durability?
14      A.    Yes.
15      Q.    Durability is pretty important in a boat,
16  isn't it?
17      A.    In some situations, durability can be very
18  important.  It's one of a number of characteristics of
19  a boat that are of interest and important, yeah.
20      Q.    Would you agree that durability is one of the
21  characteristics that you can consider -- should
22  consider in determining whether boats are meaningfully
23  similar?
24      A.    Well, yeah, it's one of the characteristics,
25  yes.  That's why it's listed here.
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 1      Q.    So if I have two otherwise identical boats,
 2  same length, same width, same draw, made of different
 3  things, then when you hit the boats against the same
 4  rock, one of them has a hole in it, gets a hole in it,
 5  and the other one bounces off.
 6            Would you agree that those boats aren't
 7  meaningfully similar for purposes of navigability?
 8      A.    No, I wouldn't agree with that.
 9      Q.    If you're the guy in the boat with the hole
10  in it, don't you think it's important?
11      A.    If I'm the guy with the boat and a hole in
12  it, I'm going to pull my boat over to the side and fix
13  it and go on.
14      Q.    Okay.  If you're the guy --
15      A.    If I'm the guy with the boat that doesn't
16  have a hole in it, maybe I'll pull over and watch him
17  fix it, and then we'll go on.
18      Q.    Last set of questions, I think.  It's your
19  opinion that Segments 2 through 6 are all navigable,
20  right?
21      A.    Yes.
22      Q.    I would like you to rank for me those five
23  segments, starting with the most navigable to the least
24  navigable.
25      A.    6, 5, 3, 4, 2, 1.
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 1      Q.    You've heard this question before.
 2      A.    Yeah.
 3      Q.    I'm sorry.  6, 5 --
 4      A.    6, 5, 3, 4, 2, 1.
 5      Q.    Okay.  And 6 is the one you believe is most
 6  navigable?
 7      A.    Yes.
 8      Q.    Is that, in part, based about your 5.3 foot
 9  depth analysis?
10      A.    No.
11      Q.    Okay.  What about 5 makes it less navigable
12  than 6?
13      A.    This is one of those like which of my kids do
14  I love better.  I love them all.  I love 2 through 6,
15  and the difference in love between 5 and 6, not that
16  much.
17      Q.    Okay.  What is it?
18      A.    A little more flow in 6.
19      Q.    Okay.  How about between --
20      A.    The likelihood of rapids would be less.  I
21  have a stronger history in 6 than in 5.
22      Q.    You personally have a stronger history, is
23  that what you're saying, or there's stronger --
24      A.    Historical accounts.
25      Q.    Okay.
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 1      A.    More of them occurred in 6 than in 5.
 2      Q.    Okay.  How about 3 versus 5 and 6; why is 3
 3  less navigable than 5 or 6?
 4      A.    A little less flow, somewhat more rapids, a
 5  little bit more rapids.  The rapids are all small in 3.
 6  A little less history.
 7      Q.    Okay.  How about -- I'm sorry.  Were you
 8  done?
 9      A.    No, I'm still thinking here.  Just give me a
10  minute.
11      Q.    Okay.  Keep thinking.
12      A.    Yeah, go on.
13      Q.    Okay.  I think we're up to 4.  Why is 4 less
14  navigable than 3, 5 or 6?
15      A.    Well, in part, because we know less about it.
16  I would sure like to see what's underneath the
17  reservoirs.  It would be great to see some of the topo
18  maps that existed pre-dam.  So I think there's a little
19  bit of unknown.
20            From the historical descriptions of the
21  guys who did boat through it successfully, they do
22  describe some rapids and ones that they decided to
23  carry around, at least on certain trips.  So that
24  suggests that the rapids, at least for their level of
25  skill, might have been a little more challenging than
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 1  what we know to exist in 3.  So there's, I guess, the
 2  uncertainty factor, and my guess is that the rapids
 3  were a little more challenging in 3, but, again, in my
 4  mind they're, you know, not really close to
 5  nonnavigable there.
 6      Q.    I'm sorry.  What was the last thing you said?
 7  I didn't hear it.
 8      A.    I said I don't think it's really close to
 9  being nonnavigable.  It's a long ways away.  There's a
10  big difference between what I think 4 was like and what
11  1 is like, for instance.
12      Q.    Okay.  How about 2 compared to 6, 5, 3, 4?
13      A.    2, we do have some --
14      Q.    I'm sorry.  2 compared to 6, 5, 3, 4.
15      A.    Yeah, we have the bigger rapids in Segment 2.
16  There are some rapids that most people -- there is a
17  rapid that most people would portage, I believe, under
18  most conditions or under more conditions, I guess would
19  be a better way to say that; that being Quartzite in
20  its ordinary and natural condition.
21            The canyon's tighter than 3, probably similar
22  to 4, a little more tortuous, a little more bends.  But
23  on the up side, we've got a record, you know, of people
24  that do boat it.  I personally have boated it myself,
25  so I have a real good comfort level with being able to
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 1  get through there, particularly at low flow.  So I
 2  guess the biggest difference would be the rapids and
 3  the lack of history, I guess.  We don't have a lot
 4  of -- actually, I don't think we have any historical
 5  accounts that go through Segment 2.
 6      Q.    And you talked on direct about why you think
 7  1's not navigable, right?
 8      A.    I did.
 9      Q.    Do you have anything to add to that testimony
10  on that issue?
11      A.    Huh-uh.
12                 MR. MCGINNIS:  That's all I have,
13  Mr. Chairman.
14                 CHAIRMAN NOBLE:  Thank you very much,
15  Mr. McGinnis.
16                 MR. MCGINNIS:  Thank you, Mr. Fuller.
17                 CHAIRMAN NOBLE:  Is there anyone else
18  who has questions for Mr. Fuller?
19                 Mr. Hood.
20                 MR. HOOD:  I think I'm up next,
21  Mr. Chairman.  It will probably take me three or four
22  minutes to get all my stuff.
23                 CHAIRMAN NOBLE:  We'll be patient.
24                 MR. HOOD:  Thank you.
25                 Mr. Chairman, thank you for your
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 1  patience.
 2                 Commissioners, good afternoon.
 3
 4                     CROSS-EXAMINATION
 5  BY MR. HOOD:
 6      Q.    Mr. Fuller, good to see you again.
 7      A.    Thank you.
 8      Q.    Thank you for your patience with us.
 9      A.    You're welcome.
10      Q.    Mr. Murphy and Mr. McGinnis had a lot of
11  questions for you that is going to make my time shorter
12  with you than it otherwise would have been.  That's the
13  good news.
14      A.    Promises, promises.
15      Q.    I want to start, Mr. Fuller, by talking a
16  little bit about the declaration that Rich Burtell put
17  together.  Have you seen that before?
18      A.    I've seen it.
19      Q.    Have you studied it in any detail?
20      A.    Not in great detail.
21      Q.    And I've given you a copy.  Do you have that
22  in front of you?
23      A.    I do.
24      Q.    Good.  Let's take a look.  I want to take a
25  look at a couple of things.
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 1            And did you gather from the report that
 2  Mr. Burtell's focus was the Upper Gila [sic], which is
 3  essentially the same as your Segments 1 through 3?
 4      A.    I don't really recall.
 5      Q.    Okay.  Well, I can represent that to you --
 6      A.    Okay.
 7      Q.    -- that that was the focus of his study.
 8            A lot of my questions, therefore --
 9                 CHAIRMAN NOBLE:  Mr. Hood, you said the
10  Upper Gila.
11                 MR. HOOD:  I'm sorry.  The Upper Salt.
12  Thank you, Mr. Chairman.
13                 THE WITNESS:  At least one of us is
14  paying attention.
15                 MR. SPARKS:  Well, you can blame that on
16  me.  He and I get San Pedro and Upper Gila all mixed up
17  all the time because we're always there or here.
18                 CHAIRMAN NOBLE:  You are so blamed.
19                 MR. HOOD:  Thanks, Joe.
20  BY MR. HOOD:
21      Q.    To clear up the record on that, Mr. Fuller,
22  Mr. Burtell's focus in these proceedings, which relate
23  to the Salt River, are Segments 1 through 3 of the
24  Upper Salt, which is the Upper Salt.  Does that sound
25  fair to you?
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 1      A.    Sure.
 2      Q.    So a lot of my questions, as I was going to
 3  say, are going to be focused on the Upper Salt.  If you
 4  are not sure whether I'm asking you something generally
 5  about the Salt or if I'm focused on the Upper Salt,
 6  please ask me to clarify, and I'll be happy to do that.
 7      A.    And I should just tell you that I did not
 8  come prepared to testify about Mr. Burtell's report
 9  here, so I have --
10      Q.    Then this line of questioning will be very,
11  very short and will get me done even sooner than we had
12  planned.  So that's fine.
13      A.    Yeah.
14      Q.    What I would like to have you do -- what I
15  would like to have you do is flip to Table 1, if you
16  would, Mr. Fuller.
17                 MR. SLADE:  Do you have an exhibit
18  number on that?
19                 MR. HOOD:  It's Freeport 1.  The item
20  number I don't have written down.
21  BY MR. HOOD:
22      Q.    Let me know when you've found Table 1,
23  Mr. Fuller.
24      A.    I'm there.
25      Q.    Okay.  And the title here is Table 1,
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 1  Historic Accounts of Boating the Salt River Above
 2  Roosevelt Dam.  Do you see that?
 3      A.    Yes.
 4      Q.    And that would coincide with what I just told
 5  you about Mr. Burtell focusing on Segments 1 through 3?
 6      A.    Yes.
 7      Q.    Okay.  Take a look here, and just let me know
 8  whether you think that Mr. Burtell missed any historic
 9  accounts of boating or attempted boating in Segments 1
10  through 3.
11                 MR. SLADE:  Exhibit CO21.
12                 MR. HOOD:  I'm sorry?
13                 MR. SLADE:  Exhibit CO21.
14  BY MR. HOOD:
15      Q.    Mr. Slade informs me that the item number is
16  CO21, and it is Freeport 1 within that item number.
17      A.    And what you want to know is whether he
18  missed accounts?  You don't want me to say anything
19  about the accounts, just whether he missed them or not?
20      Q.    Yeah, I just want to know whether you feel
21  there are any other historic accounts in Segments 1
22  through 3 that aren't accounted for in this table?
23      A.    Yeah, it doesn't look like he has Thorpe and
24  Crawford there from 1910, and it does not look like he
25  has Ensign and Scott, which was 1919, that are in my


Coash & Coash, Inc.







SALT RIVER     VOLUME 5    11/17/2015 Page 1161


 1  list.  And then he's got some ferries in there.
 2            Those are the ones that I know as I'm sitting
 3  here right now; but, again, I think it would be fairer
 4  for me to have some time to read this in great detail.
 5      Q.    Well, this is my chance to ask you about it,
 6  Mr. Fuller, and you have had it for several months,
 7  haven't you?
 8      A.    Well, it's my understanding that I have an
 9  opportunity for rebuttal after listening to the folks
10  present their information.
11      Q.    So the game plan here is that you get these
12  in disclosure, you're not ready to talk about them when
13  I have a chance at cross-examination, and you're going
14  to have different viewpoints on this down the road, is
15  that the understanding?
16      A.    You can bark at me, if you want, but my
17  understanding is that after I give my rebuttal, you
18  guys have another crack at me.
19      Q.    So you've, by design, not studied this now.
20  You may react to it later; is that correct?
21      A.    By design.  I came prepared to give my direct
22  testimony.
23      Q.    Take a look at Table 7, Mr. Fuller.
24      A.    I'm there.
25      Q.    Table 7 is titled Reconstructed Undepleted
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 1  Upper Salt River Discharges and Depths; is that right?
 2      A.    Yes.
 3      Q.    Have you done anything to take a look at,
 4  evaluate, study, develop any opinions, preliminary or
 5  otherwise, about this reconstruction?
 6      A.    Not really.  I think I do remember looking at
 7  this table, to see kind of what numbers he had.  I
 8  noticed that he was using the 25 percent flow, and I
 9  was using the 10, 50 and 90, and made the comparison a
10  little bit different, except for the median flow or the
11  50 percent duration.  So I've looked at it from that
12  extent.
13      Q.    With respect to the Q50, the median flows, do
14  you have any criticisms of Mr. Burtell's
15  reconstruction?
16      A.    I'm looking forward to hearing how he got
17  there and looking through this in a little more detail.
18  I guess if you want, I could look up my table and see
19  where his numbers land on the 50 percent flows next to
20  mine, if that would be helpful to you.
21      Q.    Short of doing that comparison, do you have
22  any criticisms as we sit here right now?
23      A.    Not as I stand here today.
24      Q.    Okay.
25            In your opinion, Mr. Fuller, how many water
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 1  bodies, whether it be creeks, streams, lakes, rivers,
 2  in Arizona are navigable for purposes of title under
 3  The Daniel Ball test?
 4      A.    How many in the world?
 5      Q.    In the state of Arizona.
 6      A.    The state of Arizona.
 7            I guess we're only in the United States
 8  anyways.
 9            How many have been found navigable, or how
10  many do I believe are navigable?
11      Q.    The latter.
12      A.    Yeah, well we've looked at all of them in the
13  course of the last 20 some years, and we're making
14  claims on the Salt, the Verde and the Gila, and then,
15  of course, the Colorado River.
16      Q.    And are those the only rivers that you
17  believe are navigable, or other water bodies within the
18  state, for purposes of the test?  Because I think
19  you've told me in the past there are one or more others
20  that you also believe are navigable in their ordinary
21  and natural condition.  That was my question.
22            My question was not which rivers has the
23  State made claims on.  My question was, in your
24  opinion, which streams, rivers, lakes, other water
25  bodies in the state are navigable for purposes of The
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 1  Daniel Ball test?
 2      A.    Well, today we're here to talk about the
 3  Salt.  So I haven't thought through this question, and
 4  probably -- I'm very happy and feel very comfortable
 5  making arguments for the Gila, the Verde and the Salt.
 6            It would be interesting to have discussions
 7  about a couple other rivers, but I don't know that I've
 8  made up my mind on those.  So I'm happy with those
 9  three, plus the Colorado, so four.
10      Q.    Which are the others?
11      A.    Which are the others?
12      Q.    That you have in mind.
13      A.    That would be interesting to have discussion
14  on?
15      Q.    Yes.
16      A.    The San Francisco was interesting because
17  there was log floating.  The period of boatability and
18  the types of boats are less because it's a smaller
19  river.  The Virgin River has been found navigable in
20  other states, but where it runs through Arizona, a good
21  chunk of that is very steep canyon that has some
22  similarities to Segment 1 on the Salt in terms of its
23  degree of difficulty and other parts of it not so much.
24  Possibly parts of the LCR.  That's been a long time
25  since I've thought about that.
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 1            But, again, you know, we dug threw the data
 2  and we sat down with other team members and whatnot and
 3  then came up with the Salt, Verde and Colorado.  So
 4  like I say, those are just rivers that kind of popped
 5  into my mind that there was some evidence that was to
 6  be considered.
 7      Q.    And, in fact, didn't you recommend to the
 8  State that they assert a claim of navigability for the
 9  San Francisco?
10      A.    Well, recommend is probably too strong a
11  word.  If I used that word before, I probably shouldn't
12  have.  They asked me what other rivers, and I said
13  essentially what I just told you.  You know, we've got
14  those log floating incidents, and we do have some
15  modern recreational boating that happens there.  So
16  that's a crude characterization of what went on.
17      Q.    You talked a little bit -- and we'll probably
18  come back to the San Francisco a little bit.
19            You talked a little bit, I believe it was on
20  direct examination in October, about the notion of a
21  criterion craft.  Do you remember using that phrase?
22      A.    I know the phrase well, yes.
23      Q.    Okay.  And you've been involved in other
24  navigability proceedings where you identify a criterion
25  craft; is that right?
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 1      A.    Where a criterion craft has been identified.
 2  It would not have been mine.  I didn't come up with
 3  that, no.
 4      Q.    What does the phrase "criterion craft" mean
 5  to you?
 6      A.    It means the standard of boat in which you
 7  can float that boat.  That's the one everybody thinks
 8  about, so if that boat floats, it's a navigable river.
 9  And I'm oversimplifying, but that's the idea.
10      Q.    What criterion crafts have you identified in
11  other proceedings outside of the state of Arizona?
12      A.    In the state of Alaska they used a rubber
13  raft loaded with a thousand pounds, I believe.
14      Q.    And that's a reflection of the fact that
15  Alaska came into statehood in the mid century?
16      A.    January 1959.  Partially, yeah, and that's
17  how rivers are used up there.  Other navigability cases
18  we ended up not talking so much about rubber rafts, and
19  we talked a lot about pole boats, which are basically a
20  variety of a flatboat.
21      Q.    Was that also in Alaska?
22      A.    Yes.
23      Q.    Have you been involved in navigability
24  proceedings in any state other than Arizona or Alaska?
25      A.    Yes.
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 1      Q.    And have you worked with the concept of a
 2  criterion craft in any of those cases?
 3      A.    The nature of my testimony in those other
 4  places, no.
 5      Q.    To the best of your knowledge, was a
 6  criterion craft identified in any of those other cases
 7  by the Commission or Court or governing body?
 8      A.    It wasn't a Commission.  It was Court, both
 9  cases.
10            Again, the area -- well, I didn't actually
11  testify, so I was not a testifying witness in those.
12  And I did not come across discussion of criterion craft
13  that was generally accepted or anything like that.
14      Q.    As you've been doing your work in this case
15  and your other work on streams in Arizona, do you have
16  in mind a criterion craft that you have in mind when
17  you're evaluating navigability for these streams?
18      A.    I think that when you look at the boating
19  presentation I made, you know, we looked at a range of
20  crafts that could be used.  So, no, I don't think I've
21  ever been directed by ANSAC or the Land Department and
22  I don't think I've ever seen anything in any of the
23  Arizona cases that said this is what you're supposed to
24  use.
25            But I guess you asked me in my mind.  So I
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 1  guess I've been thinking in particular about low draft
 2  boats, which would include a number of things;
 3  flatboats, canoes of various ilk, rowboats.
 4      Q.    And in that regard, you agree that the
 5  historic accounts of attempted boating on the Upper
 6  Salt all included low draft boats; is that right?
 7      A.    Yes.
 8      Q.    You talked on your direct examination about
 9  certain aspects of the 1931 Utah decision and the
10  Special Master's report that was involved in that
11  decision, is that -- do you recall that discussion?
12      A.    Could you repeat that question for me?
13      Q.    Yeah.  It was a lousy one, so I'll try and
14  say it better, if that's okay.
15      A.    That's okay.  There's something about the
16  last answer I have to -- I need to clarify that we're
17  talking about the Upper Salt, right?
18      Q.    We are talking about the Upper Salt.  Yep,
19  yep.
20      A.    Yeah, and my answer is limited to that.
21      Q.    The Special Master's report from the Utah
22  case, you're familiar with that report, correct?
23      A.    Yes.
24      Q.    You've relied upon it in certain regards,
25  true?
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 1      A.    I have considered it, yeah.
 2      Q.    And you've cited it in your PowerPoint?
 3      A.    Yeah.
 4      Q.    Okay.  And you would agree that part of the
 5  decision-making that went into the decision that the
 6  San Juan is not navigable was the existence of rapids,
 7  correct?
 8      A.    You probably have it in front of you, so -- I
 9  don't.  It's possible, yeah.  It sounds familiar.
10      Q.    In your 2003 Upper Gila report, the focus was
11  a little bit broader than what I'm calling the Upper
12  Gila; is that right?  It also includes what we're
13  calling Segment 4?
14      A.    The Upper Salt report that was done --
15      Q.    The Upper Salt report from '03.
16      A.    -- that was done previously went from the
17  Verde River confluence upstream to the confluence of
18  the White and Black Rivers.
19      Q.    You would agree that Segments 1 and 3, as
20  you've defined them in these proceedings, which I think
21  are essentially the same as your -- what did you call
22  it in the 2003 report on the Upper Gila?  You had three
23  different study areas within the Upper Gila -- Upper
24  Salt.  You had study area 1, study area 2, study
25  area 3, but you didn't call it study area.
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 1      A.    Oh, reach.  They were reaches --
 2      Q.    Reaches.
 3      A.    -- in the original Salt River report.  You
 4  were back and forth between the Gila again.
 5      Q.    Yeah, thank you.
 6      A.    So, yeah, the Upper Salt was divided into
 7  three reaches.
 8      Q.    Okay.  Reach 1 in the 2003 Upper Salt report
 9  is essentially the same as what we're talking about as
10  Segments 1 through 3 today; is that fair?
11      A.    Almost, except for we ended at the upstream
12  end of Roosevelt Lake.  So now Segment 3 includes
13  what's now underneath Roosevelt Lake down to the
14  opening of the canyon.  So with the exception of that,
15  yes.
16      Q.    Okay.  And you would agree that that portion
17  of the Upper Salt remains largely pristine and
18  untouched?
19      A.    Yeah.  Well, from the perspective of
20  navigability.  I'm sure there's forestry people and
21  other people that would -- untouched is probably -- but
22  from a navigability standpoint and a morphology of the
23  river, I don't anticipate -- I don't see any evidence
24  of any substantive change.
25      Q.    In terms of diversions, geomorphology,
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 1  anything that would be particularly relevant to what
 2  we're talking about today, you would agree that it's
 3  pristine and untouched?
 4      A.    Well, I think there are diversions off the
 5  Black.  So there's some level of diversion.  And I know
 6  that there are diversions off the White as well.  But
 7  there's certainly nothing on the scale of diversions
 8  that occurred in Segment 6 of the Salt or the Verde
 9  River in Verde Valley, anything like that.
10      Q.    I think one of the other two documents I left
11  up there with you is the transcript from October 20th,
12  2005.  Do you have that in front of you?
13      A.    I do.
14      Q.    Okay.  And if you turn to page 19, in the
15  middle of the page you'll see that -- and towards the
16  end of that page, you'll see that you're the one
17  testifying.  Do you see that?
18      A.    I do.
19      Q.    And if we turn to page 20, second paragraph,
20  the first paragraph that does not begin on the prior
21  page, the second sentence, do you see where it says,
22  "We considered the river in three reaches"?
23      A.    Yes.
24      Q.    It says, "We have the reach that Mr. Brashear
25  just asked about, that is essentially upstream of
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 1  Roosevelt -- Lake Roosevelt, extends from about -- I
 2  think it's the 288 bridge crossing there at the extreme
 3  end of the lake up past U.S. 60 to the complements --"
 4  that's obviously meant to be confluence. -- "of the
 5  White and Black Rivers.  That's the pristine reach,
 6  it's untouched.  There are no impoundments upstream --
 7  significant impoundments upstream."
 8            Would you still agree with that testimony,
 9  Mr. Fuller?
10      A.    Yeah, except for, you know, pristine and
11  untouched, as I mentioned, I think some people might
12  quibble about whether it's really pristine; but from a
13  navigability standpoint, in terms of the geomorphology
14  of the river, yeah, absent any diversions that are
15  going on.
16      Q.    Well, and it was your testimony in 2005 that
17  there are no significant impoundments upstream?
18      A.    Impoundments, no.
19      Q.    Okay.  And calling it a pristine reach, it's
20  untouched, those were your words, not someone else's,
21  right?
22      A.    Uh-huh.  Yeah.
23      Q.    You talked a little bit about this back in
24  October, the team that you had in the prior round of
25  proceedings that were involved in the preparation of
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 1  the 1998 report, the 2003 reports; and some of those
 2  members testified with you back in 2005.  Do you recall
 3  all of that?
 4      A.    I do.
 5      Q.    You've spoken a little bit about Mr. Gilpin
 6  and the role that he played.  He was the historian from
 7  SWCA who worked with you on these reports; is that
 8  right?
 9      A.    He's a historian and ethnographer, and he may
10  be an archaeologist.  I'm not recalling right here.
11      Q.    With those additions, was everything I said
12  correct?
13      A.    Yeah.
14      Q.    And one of the other members of your team was
15  Barbara Tallman; is that right?
16      A.    Yes.
17      Q.    And I don't recall whether she testified with
18  you concerning the Salt, specifically, but she was part
19  of the team who testified concerning some of the other
20  streams; is that right?
21      A.    I remember her testifying.  I don't remember
22  which river it was.
23      Q.    Then you and I are in the same place.
24            Do you recall -- and you and I discussed
25  this.  I think it was on the Gila.  We talked about
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 1  Ms. Tallman's testimony before this Commission; that
 2  native tribes from South America all the way up to
 3  Alaska all had some kind of boating if they lived
 4  anywhere near a river.  Do you remember that
 5  discussion?
 6      A.    I have more of a recollection of her saying
 7  something like that in one of her reports or
 8  testimonies, and you and I -- somebody, and we've
 9  talked about that somewhere along the line.
10      Q.    But that rings a bell?
11      A.    Sort of, yeah.
12      Q.    Okay.  And I've got the transcripts here.  We
13  can do that, if you want.  I'm trying to move things
14  along.
15      A.    That sounds good to me.
16      Q.    You don't disagree that she said that, either
17  in writing or in testimony?
18      A.    It certainly wouldn't surprise me.
19      Q.    Okay.  And the reason that we know this,
20  Mr. Fuller, we know that these native tribes boat, is
21  that there are records of the boating, right?  We know
22  that from oral tradition.  We know it from written
23  tradition.  Isn't that right?
24      A.    I'm not sure about written traditions.  I
25  think we know it from primarily two sources; either
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 1  they have some oral tradition or occasionally some
 2  artifacts or whatnot.  But I think the most common way
 3  is that people that did have written language, written
 4  English language or Spanish or German or something,
 5  came and saw them and made observations.
 6      Q.    And you would agree that there is no evidence
 7  of boating of any kind on the Upper Salt by any of the
 8  native populations; is that correct?
 9      A.    None that I've seen, no.
10      Q.    And that would include no flotation of logs
11  using the Upper Salt by any native populations,
12  correct?
13      A.    I don't know that one way or the other.  It
14  wouldn't surprise me that they opportunistically used
15  logs that floated down for various things.  I know I
16  would have.  But I don't know that for a fact.  I don't
17  know that -- I'm unaware of any engineered log floating
18  exercises by Native Americans.
19      Q.    Let's go back to that October 20, 2005
20  transcript, and let's go to page 28.
21            Mr. Fuller, have you seen this transcript
22  before?
23      A.    Yeah, probably.
24      Q.    I want to point out, and I think you'll agree
25  if you would look at this, at points it's a little
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 1  unclear whether you or Mr. Gilpin is providing the
 2  answer.  You were sort of tag-teaming responses.  Does
 3  that ring a bell?
 4      A.    Yeah, we did that.
 5      Q.    And this is one where I'm not sure whether
 6  it's you or Mr. Gilpin giving the response.  So let me
 7  read the question and answer, and make sure I read it
 8  correctly, if you would confirm that for me.  And then
 9  my question will be, if that was Mr. Gilpin and not
10  you, you didn't correct him.
11            We're on page 28.  We're on Line 5.
12                "Question:  It's true, isn't it, that
13            none of the archaeological research showed up
14            any evidence of any sort of trade or travel,
15            let alone commercial or any other kind?"
16                "Answer:  No sort of trade or travel on
17            the water."
18                "Question:  Right.  Excuse me.  That's --
19            And no flotation of logs, whether it
20            was regular or irregular?"
21                "Answer:  That's correct."
22            Did I read that okay?
23      A.    Yeah, you did.
24      Q.    And, again, whether that was you or
25  Mr. Gilpin testifying -- you can flip ahead, if you
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 1  like. -- no one jumped in and said I disagree with
 2  that; would you agree?
 3      A.    Yes.
 4      Q.    Let's take a look, Mr. Fuller, let's go to
 5  page -- Slide 110 of your PowerPoint.
 6            While you're flipping there, for the record,
 7  the transcript we've been discussing, we now have a
 8  consolidated case, but this was the October 20, 2005
 9  meeting of the Commission, and this was specifically
10  with respect to in re determination of navigability of
11  the Upper Salt River, and it dealt with some other
12  things as well, but the testimony that day that we're
13  addressing here was on the Upper Salt, not the Lower
14  Salt.
15            And you would agree with that, Mr. Fuller,
16  based on the transcript I handed you?
17      A.    Yes.
18      Q.    Okay.  Your Slide 110, thank you, and this is
19  titled "Archaeology:  Key Findings;" is that right?
20      A.    Yes.
21      Q.    And you talked about this on direct and I
22  think a little bit on cross-examination.  You have
23  archaeological evidence of boating here and you have
24  four sub-bullet points; is that right?
25      A.    Yes.
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 1      Q.    And I think you were pretty candid before.
 2  You're citing some information here, but you said it's
 3  certainly not conclusive that we had any prehistoric
 4  boating on the Salt.  It's some information you looked
 5  at that you put in your report, but you're not here to
 6  tell the Commission that there was boating on the Salt,
 7  Upper or Lower, by native peoples.  Is that a fair
 8  characterization of what you said before?
 9      A.    I think a fair characterization would be
10  this is not rock-solid evidence.  There have been a
11  number of archaeologists who have made suggestions
12  about that; but in terms of actual physical evidence,
13  there's not much.  And I believe my statement was, in
14  the formation of my opinion, I'm certainly not relying
15  on these four bullet points in forming my opinion about
16  navigability.
17      Q.    The first sub-bullet, it says, "Hohokam
18  boats," and it's Cushing, 1890; USBR, 2000.
19            What do those references provide us in terms
20  of information on Hohokam boats?
21      A.    My understanding is that Cushing, and there's
22  probably some dispute about this, but found something
23  that he interpreted to be a canoe or some sort of low
24  draft boat and some sort of archaeological deposit.
25  And that's been made reference to in a number of
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 1  places.  One was this U.S. Bureau of Reclamation report
 2  from 2000.
 3            And then other folks have cited to this
 4  Wilcox thing here with the balsa rafts that potentially
 5  were used.  That's my recollection of what that is.
 6      Q.    And in terms of the archaeological find that
 7  may or may not have been some low draft canoe or boat,
 8  Cushing in 1890, where was that finding made
 9  geographically?
10      A.    It was not in the Upper Salt.  I believe it's
11  Segment 6 or near Segment 6.
12      Q.    And so what -- you were starting to talk
13  about Wilcox, 1993.  What was the finding there about
14  balsa rafts in canals?
15      A.    Let's look back at the report and make sure I
16  get this right here.
17            This was, looks like, that Gilpin or
18  Greenwald or whoever is working on the archaeology in
19  this chapter had put in the original report from the
20  Lower Salt, and it was a personal communication from
21  somebody named David Wilcox that said "Cushing [also]
22  speculated that the Hohokam used their canals for
23  floating balsa rafts."
24                 COMMISSIONER ALLEN:  Pardon me,
25  Mr. Hood.
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 1                 MR. HOOD:  Yes, Commissioner Allen.
 2            EXAMINATION BY COMMISSIONER ALLEN
 3                 COMMISSIONER ALLEN:  Question for Jon.
 4  Where is balsa grown?
 5                 THE WITNESS:  Yeah, I think that the
 6  phrase "balsa" means, you know, lightweight floatable
 7  materials, and it's not actual what we would today call
 8  balsa.
 9                 COMMISSIONER ALLEN:  Surely isn't,
10  because balsa is only found in Southern Mexico.
11                 THE WITNESS:  Right.
12                 COMMISSIONER ALLEN:  And in the region
13  south of there.
14                 THE WITNESS:  Right.  So it's what the
15  archaeologists referred to, I guess, and it would be
16  good to ask an archaeologist what exactly is meant by
17  that.  But I understood it to be lightweight materials.
18                 COMMISSIONER ALLEN:  Thanks.
19
20              CROSS-EXAMINATION (CONTINUED)
21  BY MR. HOOD:
22      Q.    And were you just reading, Mr. Fuller, the --
23  you were addressing the Wilcox citation or the
24  Henderson citation?
25      A.    Wilcox is what you had asked me about, I
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 1  thought.
 2      Q.    Okay.  Yeah, I thought so too.  I just wanted
 3  to make sure.
 4      A.    Yeah, and I should give you the cite.  I'm
 5  looking at the Lower Salt report.  It's page 2-13, into
 6  the first paragraph under the heading Prehistoric Use
 7  of the Salt River.
 8      Q.    And what is Henderson, 2015 concerning boat
 9  ramps on canals and boat building materials?
10      A.    Yeah, I think this is called the Sky Train
11  report.  It's something that came out recently, and we
12  talked a bit, probably in cross-examination from
13  Mr. Murphy, about that.  It's a more recent report, and
14  they made a speculative interpretation of something
15  they saw.  And there's some disagreement amongst the
16  authors, I understand, about whether they really saw
17  something that was a boat ramp on the canal or was it
18  something else and whether the materials they found
19  were boat building materials or something else.
20            So at least one of the authors proposed that,
21  and it was deemed enough credibility that it was
22  included as a publication.
23      Q.    Mr. Fuller, you would agree, based on the
24  work you've done for several years on the Upper Salt,
25  the report you prepared in 2003, your update here in
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 1  the form of the PowerPoint, there's no evidence of
 2  significant boating industries ever occurring on the
 3  Upper Salt River; is that true?
 4            Let me rephrase that.  Let me give you a
 5  caveat.
 6            I'm talking about nonrecreational use.  So
 7  I'm not talking about modern day recreational use,
 8  whether it's with an outfitter or otherwise.
 9      A.    If you're referring to Segments 1 through 3,
10  I guess I would agree with that.
11      Q.    You would agree that there's no history of
12  steamboat travel anywhere on the Upper Salt; is that
13  true?
14      A.    I would definitely agree with that.
15      Q.    And you would agree that --
16      A.    Well, yeah, in its ordinary and natural
17  condition, yes.
18      Q.    And you would agree that a steamboat is not
19  the kind of craft that you would want to use on the
20  Upper Salt; is that true?
21      A.    You would not get very far.  I would not
22  recommend its use.
23      Q.    In terms of a general description of the
24  Upper Salt, you would agree that it consists of shallow
25  water, rapid velocities, narrow canyons, and natural
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 1  obstructions, such as riffles and waterfalls; is that
 2  right?
 3      A.    Can you read me that list again, please?
 4      Q.    Sure can.
 5            The Upper Salt consists of shallow water,
 6  rapid velocities, narrow canyons and natural
 7  obstructions, such as riffles and waterfalls, correct?
 8      A.    Yeah, it does have those things; but, again,
 9  I should point out those are all relative terms too,
10  so . . .
11      Q.    Mr. Fuller, under your standard for
12  navigability under The Daniel Ball test, it's your view
13  that if a stream has enough water to float a canoe,
14  you've satisfied the test for purposes of title; is
15  that fair?
16      A.    I think that's a gross oversimplification of
17  what my testimony has been.
18                 CHAIRMAN NOBLE:  Mr. Hood, would it be
19  all right if we took a break now?
20                 MR. HOOD:  Now is perfect for me,
21  Mr. Chairman.  Thank you.
22                 CHAIRMAN NOBLE:  Let's take 10 minutes.
23                 (A recess was taken from 3:03 p.m. to
24  3:15 p.m.)
25                 CHAIRMAN NOBLE:  Mr. Hood, please
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 1  proceed.
 2                 MR. HOOD:  Thank you, Mr. Chairman.
 3  Mr. Chairman, can you refresh your recollection; how
 4  long are you planning to go this afternoon?
 5                 COMMISSIONER HENNESS:  3:55.
 6                 CHAIRMAN NOBLE:  3:55.
 7                 MR. HOOD:  Great.  Thank you.
 8  BY MR. HOOD:
 9      Q.    Mr. Fuller, you have the transcript I gave
10  you of --
11                 CHAIRMAN NOBLE:  Mr. Hood --
12                 Proceed, please.
13                 MR. HOOD:  Thank you.
14  BY MR. HOOD:
15      Q.    Mr. Fuller, one of the documents I've handed
16  you is a transcript from the Gila River proceedings
17  dated June 17th, 2014.  Do you have that in front of
18  you?
19      A.    Yes.
20      Q.    If you could please turn to page 280, and I
21  think where we left off before the break was your sense
22  that my characterization of your standard for
23  navigability was grossly oversimplified.  Did I
24  characterize that adequately?  Is that where we left
25  off?
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 1      A.    Yes.
 2      Q.    Okay.  Let's take a look at page 280, Line 9.
 3                "Question:  Mr. Fuller, let me try and
 4            summarize what I took away from yesterday.
 5            It seems to me that your understanding of the
 6            Daniel Ball Test is if you can float a canoe
 7            down a stream, that satisfies navigability
 8            for purposes of title.  Is that a fair
 9            summary?"
10                "It's a partial summary.  I would agree
11            with the statement."
12                "Question:  Is there any other
13            clarification you would need to make that
14            more complete?"
15                "Answer:  Well, I believe yesterday I
16            showed that other boats could be floated down
17            the Gila River, not just canoes."
18                "Question:  I appreciate that
19            clarification.  But if you can float a canoe,
20            you think Daniel Ball has been satisfied?"
21                "Answer:  Yes."
22            Did I read that correctly?
23      A.    You did.
24      Q.    We talked a few minutes ago about the
25  discussion that you had with the Arizona State Land
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 1  Department about how to proceed concerning the
 2  San Francisco River.  Do you remember that discussion?
 3      A.    Yes.
 4      Q.    And I think you said just a few minutes ago
 5  that you didn't really give a recommendation on it.  It
 6  was something you wanted to look at, but you didn't
 7  really make a recommendation to assert navigability.
 8  Is that what you said?
 9      A.    Yeah.  I'm not sure, in retrospect, a
10  recommendation would be.  It was something that we
11  discussed.
12      Q.    Let's take a look, the same transcript from
13  June 17th, 2014, page 282, Line 22.
14            Are you there?
15      A.    I'm sorry, what page?
16      Q.    282.
17            Are you there?
18      A.    Yeah.
19      Q.    282, Line 22.
20                "Question:  Okay.  Focusing on the --
21            what was your opinion as to the navigability
22            of the San Francisco, going back in time a
23            little bit?
24                "Answer:  Yeah, the State and I disagree
25            on that one.  I felt like there was
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 1            sufficient evidence that it could be a
 2            navigable stream, and the State felt like
 3            that was not the case."
 4            Did I read that correctly?
 5      A.    You did.
 6      Q.    Let's turn to page 284 of that same
 7  transcript.
 8            Are you there?
 9      A.    Yep.
10      Q.    Line 4.
11                "Question:  So the fact that you felt
12            there was probably about a foot of flow, that
13            was a big part of your personal conclusion
14            that the San Francisco probably was
15            navigable?"
16                "Answer:  That was a part of it."
17                "Question:  Why did the State disagree
18            with you?"
19                "Answer:  I don't know."
20            Did I read that correctly?
21      A.    You did.
22      Q.    Since the time that we discussed this back in
23  2014, have you either recalled what the point of
24  disagreement was between you and the State, or have you
25  been informed by anybody at the State as to why they
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 1  did not seek a determination on the San Francisco?
 2      A.    We haven't had any discussions about the
 3  San Francisco, that I recall.
 4      Q.    Is it true, Mr. Fuller, that in your
 5  discussions with the State about the Land Department
 6  deciding which streams to assert are navigable, we have
 7  talked about the San Francisco and we've talked about
 8  the Gila, we've talked about the Verde, we've talked
 9  about the Salt.  Is it your recollection that you did
10  not promote seeking a finding of navigability for any
11  other watercourse in Arizona?
12      A.    I'm just trying to search my memory banks.  I
13  really wasn't thinking about preparing to testify about
14  other rivers besides the Salt, so . . .
15      Q.    I've asked you about it every time we've been
16  together, Mr. Fuller.
17      A.    Maybe it's just wishful thinking on my part
18  to just stick to one river, but . . .
19            Yeah.  So as I sit here today, I don't recall
20  certainly advocating for any other rivers.  We have had
21  lots of discussions about rivers over the last 20-some
22  years.
23            Yeah, I don't recall making a push for any
24  other rivers.
25      Q.    And so, for instance, the Black River would
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 1  have been one that you agreed is nonnavigable?
 2      A.    Yeah.
 3      Q.    The same would go for the San Pedro River?
 4      A.    Yeah.
 5      Q.    The Santa Cruz River?
 6      A.    Yes.
 7      Q.    Tonto Creek?
 8      A.    Yes.
 9      Q.    Mr. Fuller, you would agree with me that
10  modern recreational rafting on the Upper Salt did not
11  begin until the 1950s?
12      A.    Modern recreational rafting on the Salt River
13  in 1950s?  There's a line in the report about when it
14  began.  That sounds about right, in that neighborhood.
15  It was after statehood when modern recreational boating
16  occurred, yeah.
17      Q.    Let's take a look.  I think we're on the same
18  page here.  Are you talking about your 2003 Upper Salt
19  report?
20      A.    I believe there's a line in there about that.
21      Q.    Yeah, there is.  And, again, this is
22  Exhibit 027 in the old set of evidence.  If you would
23  go to page 3-1, Mr. Fuller.
24            Did I give you a copy, or you've got your
25  own?  I think you've got a hard copy, if it's handy,
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 1  but whatever is your preference.
 2      A.    Yeah, everybody else can see it if I bring it
 3  up here.
 4            What page?
 5      Q.    3-1.
 6      A.    Yeah.  Okay.
 7      Q.    And it's right at the bottom of the page.
 8  Let me know if that's what you -- the statement you had
 9  in mind.
10      A.    Yeah, that's -- that may be in another place
11  too, but . . .
12      Q.    So what it says is, "The Boy Scouts of
13  America and the Sierra Club initiated modern
14  recreational rafting on the upper Salt River in the
15  late 1950s."
16            Did I read that correctly?
17      A.    You did.
18      Q.    When we were here in October, Mr. Murphy
19  asked you for -- he had a series of questions for you
20  about what kind of evidence would have been presented
21  if a navigability determination was initiated in the
22  1930s or '40s.  Do you generally remember that line of
23  discussion?
24      A.    No.
25      Q.    You don't remember him asking you, if a Court
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 1  or a tribunal of some sort was tasked with determining
 2  whether the Salt River was navigable in the 1930s, what
 3  kind of evidence would have been presented to that
 4  tribunal?
 5      A.    I don't recall it.
 6      Q.    At any rate, if that had been the case and we
 7  had a Court or a tribunal evaluating the navigability
 8  of the Salt River in the 1930s, there would have been
 9  no evidence put into the record about the sort of
10  modern recreational use of the river involving modern
11  recreational craft, correct?
12      A.    That's probably true, yeah.
13      Q.    As a general matter, Mr. Fuller, you agree
14  that the travel that occurred by the Spanish explorers
15  in the 1500s, trappers in the early 1800s, and the
16  military beginning right around 1849, 1850, all of that
17  travel was done overland and not on the Salt River,
18  correct, as far as we know?
19      A.    As far as we know, yeah.
20            Well, except for where they ferried across
21  the river or forded it.
22      Q.    And we know -- we do know that some of those
23  folks actually did use boats on the Colorado River.
24  The same people who traveled overland in the area
25  surrounding the Salt, they traveled on the Colorado
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 1  River; is that correct?
 2      A.    The trappers did.  The military did.  There
 3  may have been another group you asked me about.  The
 4  Spanish.  I'd have to go back to my notes about the
 5  Spanish, but it wouldn't surprise me if they sailed up,
 6  certainly up the gulf, and maybe a little ways up
 7  the -- they may have come up as far as Yuma.
 8      Q.    You talked a little bit with Mr. McGinnis, I
 9  believe back in October, about the salt mining that was
10  occurring along the Salt River.  Do you remember that?
11      A.    In Segment 2?
12      Q.    Yes.
13      A.    Okay.
14      Q.    Do you remember that discussion with
15  Mr. McGinnis?
16      A.    Not specifically, but I do remember the salt
17  mining there.
18      Q.    Okay.  And you would agree -- I can't
19  remember if you discussed this specifically with
20  Mr. McGinnis, but I'm sure it was one of the points he
21  wanted to make.  There's no evidence of those salt
22  miners making use of the Salt River to transport
23  supplies, goods or their salt, true?
24      A.    Well, they weren't going in the direction of
25  the Salt.  They were going a different direction.  To
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 1  use the Salt would have taken them out of their way.
 2  But, no, there's no evidence.
 3      Q.    To the extent they needed supplies from
 4  Phoenix, that was not done using the Salt River,
 5  correct?
 6      A.    I'm not aware that they needed any supplies
 7  from Phoenix.
 8      Q.    To the extent that salt could have been
 9  useful to people who were initiating ventures
10  home-based in Phoenix, that was not transported using
11  the Salt River, to the best of your knowledge?
12      A.    Those folks are mining south for delivery to
13  mines in McMillenville, which is in the direction of
14  Globe.
15      Q.    Is the answer to my question, yes, you're not
16  aware of any use of the Salt to transport salt to
17  Phoenix?
18      A.    I'm not.
19      Q.    And you're also not aware of any instance in
20  which the miners in McMillenville or Globe made use of
21  the Salt River to transport anything upstream or
22  downstream using the Salt, correct?
23      A.    Correct.  And I'll point out that those
24  communities are not on the Salt River; but you're
25  right, they didn't use it.
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 1      Q.    But they didn't take a wagon to the Salt and
 2  shortcut a big part of their trip by using the Salt
 3  River, correct?
 4      A.    I don't think it would have been a shortcut
 5  either; but, no, they did not take a wagon to the river
 6  and load up boats, as far as we know.
 7      Q.    Would you agree, Mr. Fuller, that the early
 8  settlers in the area did have needs to use the Salt
 9  River for commercial navigation, and they would have
10  put it to that use if they were able to do so?
11      A.    No.
12      Q.    Let's take a look.  Let's go back to the
13  testimony concerning the Upper Salt that was given
14  before this Commission on October 20th, 2005, page 16,
15  Mr. Fuller.  First full paragraph here, and this -- I
16  think in context, we can determine this is Mr. Gilpin
17  speaking in this circumstance and not you.  Let me know
18  if I read this correctly:
19            "It's also very clear from many of these
20  accounts that people themselves regarded their trip
21  down the Salt as an experimental sort of thing.  I
22  mean, they were attempting to see if it was possible to
23  do this.  But again, on the other hand, you look at the
24  Major Spaulding death and that indicates that in some
25  cases this was probably fairly routine in a sense.  And
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 1  finally, I think overall I have to look at this and the
 2  overall assemblage of accounts and recognize that
 3  people were looking for opportunities to float the
 4  Upper Salt, they were investigating these
 5  opportunities, and they were prepared to take advantage
 6  of these opportunities."
 7            Did I read that correctly?
 8      A.    Yes.
 9      Q.    And you didn't -- you didn't interject and
10  disagree that people were looking for opportunities to
11  use the Salt River, did you?
12      A.    Major Spaulding was not an Upper Salt case.
13  Well, it was a Segment 6 account.  And then the other
14  accounts barely touched on what you're calling the
15  Upper Salt.
16            So I think these statements apply to the
17  Lower part, and I think people were, clearly from their
18  own description, particularly the Burch and the Meadows
19  accounts, they were testing it out.  And I guess Hayden
20  was too, making a test and seeing what could we do with
21  the river.
22            And for the record, Burch and Meadows kind of
23  concluded that, yeah, we could, we could float logs.
24      Q.    Mr. Fuller, do you agree that the testimony
25  that you and Mr. Gilpin were giving on October 20, 2005
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 1  that is reflected in this transcript was on the Upper
 2  Salt River and not the Lower?
 3      A.    Yes, although those limits are defined
 4  differently than what you're defining them and the
 5  way --
 6      Q.    In fact, your Upper Salt back then was a
 7  longer stretch of the overall Salt River than what I'm
 8  talking about Segments 1 through 3, true?
 9      A.    Right.
10      Q.    Okay.  And so you were talking about the
11  Upper Salt, and let's go back to what Mr. Gilpin said.
12            "I think overall I have to look at this and
13  the overall assemblage of accounts and recognize that
14  people were looking for opportunities to float the
15  Upper Salt, they were investigating these
16  opportunities, and they were prepared to take advantage
17  of these opportunities."
18            Were those his boards as captured here in the
19  transcript?
20      A.    Yes.  And, again, what the comment I made to
21  you was that the Upper Salt that he's talking about is
22  generally below what you're talking about as the Upper
23  Salt.
24      Q.    So you believe that people were looking to
25  make use of Segment 4, as we're talking about it today,
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 1  but they had no interest in Segments 1 through 3?
 2      A.    The part of Segment 3 that they were
 3  interested in was kind of the Tonto Basin part of it,
 4  and that's the accounts that Mr. Gilpin's referring to
 5  right there.
 6      Q.    So you disagree -- you disagree that the
 7  military had any interest or need to navigate the Upper
 8  Salt River?
 9      A.    Yes, I disagree.
10      Q.    And you disagree that the salt mines along
11  the Salt River, including in Segment 2 and the mines
12  that were located a few miles inland from the river,
13  had any use for the Salt River, the Upper Salt River?
14      A.    Well, the latter is like asking me why don't
15  I use I-17 to get to Tucson.  It doesn't go there.  I'm
16  not disagreeing that it's a road.  I'm just saying it
17  doesn't go there.
18            So the salt mines, for them to use the river
19  to get to McMillen [sic], would take them miles out of
20  their way.  It just doesn't make any sense.
21      Q.    So the answer to my question, then, is you
22  disagree that any of those segments of people had any
23  use for the Upper Salt as a means for transporting
24  goods or people?
25      A.    I think you just slightly changed your
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 1  question, but I answered it the first time you stated
 2  it.  I don't think they had a need for the river, that
 3  couldn't be met by something else.
 4      Q.    When you were talking about Segment 2 in
 5  October with Ms. Consoli, you talked about having
 6  portaged a couple of times.  Do you remember that
 7  discussion?
 8      A.    Segment 2, boating.  So, yeah, I have --
 9      Q.    This is your personal -- this was your
10  personal experience in Segment 2.
11      A.    Yeah, I have dragged a boat on Segment 2.
12      Q.    And I have here written down -- it's a
13  paraphrase, but you said something about pushing or
14  pulling your boat over rocks in one occasion you had in
15  mind that you were talking about.
16      A.    Yeah.
17      Q.    And I got the impression that maybe there was
18  a second instance where you had to portage in
19  Segment 2?
20      A.    Yes.
21      Q.    Where was that?
22      A.    The first trip was -- we saw some pictures
23  earlier today.  Mr. McGinnis had some for me.  It was
24  in November of 2014.  The flow rate was 188, and I
25  dragged my boat approximately 15 feet down a steep
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 1  entry into a rapid at Overboard Rapid.  Then I got back
 2  in my boat and paddled the meat of the rapid.  The
 3  kayaks that I was with, they didn't drag their boats.
 4  They rode it.
 5            So that was one.  Again, that was 188 cfs,
 6  and I've boated that many other times at higher flow
 7  rates and never had to get out of my boat there.
 8            And then the second one was at Rat Trap
 9  Rapid.  And, again, the kayak ran it, and I elected
10  just to drag my boat over the rocks.  That time was
11  probably -- the rapid itself was maybe 15, maybe 20
12  feet long.  But I went over to the side and dragged my
13  boat through a -- it's a low water split of the
14  channel.  It's kind of a rocky riffle.  It's a
15  crossover.  And so I dragged my boat, I don't know,
16  75 feet, maybe.  There's water there and there's rocks.
17  So, I mean, my feet were wet, and the boat was kind of
18  sliding along on the water; but, yeah, that was the
19  second occasion.
20      Q.    And I think you said, at least as to the
21  first instance, but what boat were you in each one of
22  those portages?
23      A.    The first boat I was in a Wenonah Rendezvous,
24  which is just under 16 feet long.  It's a canoe, open
25  canoe.
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 1            And the second time I was in an Esquif
 2  Vertige.  That's E-S-Q-U-I-F.  It's French for skiff.
 3  Vertige, and that's, I think, 13-and-a-half-foot boat.
 4  It's open canoe.
 5      Q.    Are both of those canoes plastic?
 6      A.    They're both Royalex plastic, yeah.
 7      Q.    Let's take a look at your PowerPoint again.
 8  Let's start on Slide 9, if you could.
 9      A.    Oh, and I neglected to say the flow rate on
10  the second trip.  That was like 220 cfs, and that's
11  where I talked about Rat Trap.
12      Q.    Okay.  Here on this slide you're talking a
13  little bit about your background, including some of
14  your experience on the Salt; is that right?
15      A.    Yeah.
16      Q.    And I think you made this clear before.
17  You've never personally been to Segment 1; is that
18  true?
19      A.    I have been to the downstream end of
20  Segment 1, but I have not boated Segment 1.
21      Q.    Have you walked along the stream in
22  Segment 1?
23      A.    Only for small distances; but, basically, no.
24  Spent a lot of time looking at aerial photographs from
25  different years at different flow rates.  Engaged in a
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 1  research project relating to position of rapids on the
 2  rock rivers, so I mean I spent a lot of time
 3  interpreting the geomorphology as it relates to the
 4  formation of rapids.
 5      Q.    The sense I got from your testimony, as well
 6  as from the testimony of Mr. Mickel, is that you didn't
 7  have to boat Segment 1 to draw your conclusions.  Based
 8  on that other evidence that was available to you,
 9  someone who's experienced with boats, like you are, can
10  look at Segment 1 and say this is probably not a
11  navigable stretch.  Is that a fair characterization?
12      A.    I spent time talking to people and had lots
13  of conversations about that segment of the river, you
14  know, whether it could be boated, who's boated it.
15  People say -- the fellow from Durango has boated it.
16  Learned a lot from him.  I've talked to friends who
17  have hiked good stretches of it, who are boaters and
18  have some understanding of what it takes to run a boat.
19  Talked to people who know people who have boated it.
20  Talked to a few individuals.  So they were my boots on
21  the ground, if you will.
22      Q.    And so without having had an opportunity to
23  boat it, by looking at the evidence that was available
24  to you, including talking with those other people, but
25  also looking at the aerial photography and looking at
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 1  the geomorphology, you were able to perceive readily,
 2  without getting into a boat, that there were some
 3  serious impediments to navigability in Segment 1; is
 4  that fair?
 5      A.    There are, indeed; but I would like to stress
 6  that had I just looked at it from the air, I would feel
 7  less comfortable.
 8            And, also, I'm in a position of trying to
 9  make a statement, a positive statement, and advocate
10  for navigability on something that I hadn't seen.  I
11  didn't feel comfortable doing that.  So that was part
12  of my decision-making process.  I do feel very
13  comfortable in that decision, that I was unable to make
14  a statement.
15            So there are parts of that reach that you
16  could make arguments of navigability; but lacking a
17  historical record that you could go back and look at,
18  lacking modern recreation to the extent that we have in
19  Segments 2 and 3, lacking my own personal experience, I
20  just didn't feel comfortable.
21      Q.    How many people are you aware of who have
22  boated in Segment 1?
23      A.    In the neighborhood of a dozen.
24      Q.    How many trips collectively are you aware of
25  those dozen folks having taken in Segment 1?
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 1      A.    I haven't counted, but as an estimate, let's
 2  say 16 or 18, is what I would guess.
 3      Q.    So some of them twice, some of them only
 4  once, is that --
 5      A.    Yes.  I think most people have done it once.
 6      Q.    And of those --
 7      A.    Well, most of the people who have done it
 8  have done it once.
 9      Q.    To the best of your knowledge.
10      A.    Right, right.
11      Q.    They may have done it last month and you just
12  didn't know about it.
13      A.    I'm not trying to say that most people, as a
14  general thing, have done it.
15      Q.    Out of those dozen folks who you're aware of
16  who have boated in Segment 1, to the best of your
17  understanding, most of them have done it one time?
18      A.    Yes.
19      Q.    And it sounds like a couple of them have done
20  it maybe twice?
21      A.    Yes.
22      Q.    Okay.  And what sort of craft have they used
23  on those 16 or so boating --
24      A.    Inflatable kayaks and hard shell kayaks.
25      Q.    Do you have any information about the
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 1  discharge levels during any of those trips?
 2      A.    I have talked to some folks about that, and I
 3  think that we asked the fellow from Durango, but I
 4  don't recall the answers.
 5            It was not at low flow.  The phrase I
 6  remember is that there's a sweet spot where that's when
 7  you want to go, so it's not too high and not too low --
 8      Q.    Too low --
 9      A.    -- which is a distinction from -- Segment 1
10  from Segments 2, 3 and beyond; is that at low flow
11  Segment 2 becomes, in my mind, more boatable for open
12  canoes and small boats.  It's not very pushy and it's,
13  in a lot of ways, easier.
14      Q.    What makes it more difficult in Segment 1 at
15  low discharge?
16      A.    There's some vertical drops, some of them
17  extreme, and there's some areas where the water gets
18  quite low in depth.  So you would have -- you know, as
19  opposed to a dragging past a rapid where, you know,
20  you've got, you know, 10 to 100 feet of drag or
21  portage, you know, you may have multiple drags of
22  quarter mile or more at low water.
23      Q.    Does the rocky streambed make things more
24  difficult as the discharge level drops in Segment 1?
25      A.    Yes.
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 1      Q.    Let's take a look at Slide 28, please.
 2            Okay, and if we go down, the second part of
 3  this slide, "The Real Question:  Is the flowing part of
 4  the river deep and wide enough to float boats?"
 5            Did I read that correctly?
 6      A.    Yes.
 7      Q.    And you'll recall, in prior proceedings on
 8  other streams, and I think the Gila comes to mind, the
 9  phrase "it's all about depth" was something you used a
10  couple times; is that right?
11      A.    I do remember that that phrase came up, yes.
12      Q.    And, basically, your viewpoint is, unless a
13  river is uniformly less than 6 inches of depth, you're
14  going to view that as likely to be a navigable stream?
15      A.    No.
16      Q.    Describe how the 6 inches threshold would be
17  described by you then.
18      A.    Yeah, in my direct testimony I tried to help
19  folks understand the statement.
20            So, you know, flow depth is kind of one of
21  those binary things.  If you don't have sufficient
22  depth, you're not going to be able to boat it.  If you
23  do have sufficient depth, then there's a chance that
24  you can boat it, and then it may meet the criteria of
25  navigability.  But there's a whole host of things that
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 1  I've testified for many, many, many hours now that go
 2  into the decision of whether something is navigable or
 3  not navigable.
 4            Depth is definitely one of those things, and,
 5  again, it's a binary thing.  If you don't have enough
 6  depth, it's not boatable.  If it's not boatable, it
 7  can't be navigable.
 8      Q.    You've said on multiple occasions on this
 9  proceeding and regarding some of the other streams
10  we've been dealing with that the wide enough part of
11  the question isn't really applicable; that these
12  streams are wide enough for boats?
13      A.    That's correct.
14      Q.    Okay.  And so the real question to you really
15  comes down to is the river deep enough; that's the real
16  question?
17      A.    It is the -- it's the starting point, yes.
18      Q.    And --
19      A.    And it's the real question relating to
20  channel pattern here.  So let's put it in its proper
21  context here.  So we're talking about whether -- this
22  slide and this proportion of my presentation is talking
23  about braided and meandering and compound rivers, so
24  we're asking this question of can you boat a braided
25  river.  That's what this is getting at.  So the real
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 1  question for can you boat a braided river is, is it
 2  deep enough.
 3      Q.    And your view is, if you've got 6 inches of
 4  depth, that's good enough, as a general matter, true?
 5      A.    That is one of the factors for a particular
 6  boat type.  And I think I've told you before that if
 7  the river were uniformly 6 inches, and there are rivers
 8  that are, I would say on average, 6, as much as you can
 9  do an average, 6 inches deep that I don't think are
10  navigable.
11      Q.    Which are those?
12      A.    Which are which?
13      Q.    Which are the streams that you believe are
14  approximately 6 inches deep, on average, that you don't
15  believe are navigable?
16      A.    Well, I think the San Pedro fits into that
17  category.  I don't recall the exact depths in there,
18  but it's a shallow river.  And in its ordinary and
19  natural condition, if you really wanted to get a boat
20  down there, a low draft, lightly loaded boat, you
21  probably could.  But there are other difficulties as
22  well, so . . .
23      Q.    So if on the San Pedro, in its ordinary and
24  natural condition, you could get a lightly loaded low
25  draft boat down the river, why is that not a navigable
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 1  stream, in your view?
 2      A.    Well, I think you've got issues with the
 3  river being choked with vegetation.  There are places
 4  where it's real rocky.  And, you know, 6 inches, if
 5  there's a spot where it's 6 inches, you know, you can
 6  scoot your boat through there.  And I don't mean scoot.
 7  I mean you can slide your boat through, paddle your
 8  boat through there, if the current is flowing fast
 9  enough.
10            If we're talking about 190 miles of 6 inches,
11  that's a different boating experience.  I don't think
12  folks would use that as a highway of commerce.
13      Q.    What other streams other than the San Pedro
14  fall into that category?
15      A.    Yeah, as I'm sitting right here, I would have
16  to go back and look at depth charts and whatnot.
17  That's a good example, I think, in my mind.
18      Q.    Let's flip to Slide 30, please.
19            Okay.  And it says here "Channel Response to
20  Flooding - Salt River."  And for Salt River Segments 1
21  through 4, the sub-bullet reads "Minimal in bedrock
22  canyons."  Is that correct?
23      A.    Yes, it does.
24      Q.    You would agree that there are certain places
25  within your Segment 3 where it is a broader -- broader
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 1  reach, not as confined, where there could be more of a
 2  response to flooding?
 3      A.    I would agree that there are areas that
 4  are -- yeah.  Yeah, there would be more of a response
 5  in some spots.
 6      Q.    Let's flip to Slide 38.
 7      A.    But those are the exception.
 8            38?
 9      Q.    I guess what I wanted to confirm there,
10  Mr. Fuller, is that was sort of a generalized statement
11  about Segments 1 through 4, and it's not uniform up and
12  down all four of those reaches for every portion of
13  those reach.  There are areas that are not the same
14  sort of bedrock canyon constraint as other areas are?
15      A.    Correct.  Yeah.
16      Q.    Slide 38.  Here you've got Ordinary & Natural
17  Condition, and under Ordinary, the sub-bullet reads
18  "Normal, expected flow rate (i.e., median)."
19            Did I read that correctly?
20      A.    Yeah.
21      Q.    And the sub-bullet within that says "Median
22  monthly range."  Is that right?
23      A.    Right.
24      Q.    And so what you're getting at here is the
25  ordinary condition of a river is what would be
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 1  typically its median monthly range of flow?
 2      A.    Yeah, I think the median is a convenient --
 3  if we're going to pick a number, I think that's a
 4  convenient number to use to describe the river's
 5  ordinary range, recognizing, and that's what the
 6  sub-bullet is trying to point at, is that there's a
 7  seasonal range of flows.
 8            So in the case of the Salt River, we've got
 9  that late winter, early spring boost that's typically
10  higher than, say, the month of June.
11      Q.    But you would look to median monthly flows to
12  evaluate ordinary conditions, rather than the average
13  monthly flows, because they're going to be more typical
14  of what flows you're going to see absent storm events?
15      A.    Yeah, and we presented a lot of average
16  monthly data because it's readily available, so -- and
17  in looking at the past flow records, I felt like those
18  depictions of average flow were reasonable and the
19  kinds of flows you could expect.
20      Q.    Let's flip to the next slide, Slide 39.
21            Now, here you've got a slide that shows the
22  10 percent flow duration or the low end of flow,
23  whether it's 10 or 90.  I don't want to get caught up
24  in that either.  But you've got the low flow duration.
25  You've got the 50 percent flow duration, which is the
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 1  median flow, correct?
 2      A.    Yes.
 3      Q.    It's also called Q50, right?
 4      A.    By some.
 5      Q.    And then you've got the high flow duration,
 6  which is the 90th percentile, which means that for
 7  90 percent of the time the flow is at or below that
 8  level; is that correct?
 9      A.    That's right.
10      Q.    And then you've got a line that reflects some
11  of the monthly variation throughout the year, that blue
12  line?
13      A.    Yes.
14      Q.    That blue line is average flows, not median
15  flows, correct?
16      A.    Yeah, and I think, if you recall the
17  discussion that I had on this slide --
18      Q.    I probably don't, because it's been several
19  weeks.
20      A.    -- I tried to point out that I deliberately
21  stripped the numbers off here because I was trying to
22  illustrate the trends here, and that there are other
23  charts in my presentation that have more
24  reach-specific, and in those charts that is the average
25  here.
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 1            So all I'm really trying to illustrate here
 2  is that you would expect to see a seasonal boost in
 3  late winter, spring, and then also during monsoons,
 4  so -- and where they lie relative to the 50 percent
 5  duration and the 90 percent duration is also just --
 6  it's not -- it's only illustrative of the tendency.
 7      Q.    Let's go to Slide 44.
 8            Here we've got a chart that questions whether
 9  certain things are obstructions; is that right?
10      A.    It talks about obstructions to navigability,
11  yes.
12      Q.    And for your discussion of shallow flow for
13  canoes, it's something less than half a foot.  So we're
14  back to that 6-inch discussion, is that correct?
15      A.    Yeah, with the qualifiers that I've talked
16  about all along.
17      Q.    And is that -- this half a foot or 6 inches,
18  you've talked about it on past streams.  I'm not sure
19  if we've got it in the record here in this case.
20  That's something where you're relying in part on the
21  Hyra publication from 1978; is that right?
22      A.    In part, but more generally on my own
23  experience.
24      Q.    And the Hyra publication from 1978 are
25  standards for the amount of flow you need for
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 1  recreational boating, correct?
 2      A.    I believe that's the title of the
 3  publication, yeah.
 4      Q.    And your experience, which you also rely
 5  upon, also centers upon recreational boating, correct?
 6      A.    Yes, I am recreational boating.  I have never
 7  been paid to boat, other than doing fieldwork for this,
 8  but . . .
 9      Q.    Let's go to Slide 47.
10            You talked a little bit about this with
11  Mr. McGinnis earlier today, about fords and what are
12  the various reasons that may make a location not
13  fordable.  Do you remember that discussion?
14      A.    I do.
15      Q.    And one of the -- I'm not sure this was
16  addressed specifically.  One of the areas that may be a
17  shallow point in the river, that nevertheless may not
18  be a good choice for a ford, would be an active riffle
19  area, correct?
20      A.    Typically --
21      Q.    I'm not saying you could never ford a riffle.
22  I'm saying there are some riffles that probably
23  wouldn't be your first choice to pick a fording
24  location?
25      A.    Quite often riffles are located just -- I'm
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 1  sorry.  Fords are located just upstream of riffles and
 2  generally not in the riffle itself.
 3      Q.    And in those circumstances where you've got a
 4  fording location just upstream of the riffle, it's
 5  likely the riffle is actually shallower than the
 6  fording location, correct?
 7      A.    Parts of the riffle would be.  Quite often
 8  there's a clear boating channel through the riffle,
 9  though.
10      Q.    Let's go to Slide 52, if you would, please,
11  Mr. Fuller.
12                 CHAIRMAN NOBLE:  Actually, Mr. Hood,
13  about now is where we're going to stop.
14                 MR. HOOD:  Works for me.  Thank you,
15  Chairman.
16                 CHAIRMAN NOBLE:  9:00 a.m. in the
17  morning we'll start again.
18                 (The hearing adjourned at 3:56 p.m.)
19
20
21
22
23
24
25
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 1      CHAIRMAN NOBLE: We welcome you to the
 2  continued hearing on the Salt River of the Arizona
 3  Navigable Streams Adjudication Commission.  As we
 4  adjourned the last, I believe that Mr. McGinnis was
 5  cross-examining Mr. Fuller, and before you begin again,
 6  I'm certain that Mr. Mehnert wants to take roll.
 7      DIRECTOR MEHNERT: Commissioner Allen?
 8      COMMISSIONER ALLEN: Present.
 9      DIRECTOR MEHNERT: Commissioner Henness?
10      COMMISSIONER HENNESS: Present.
11      DIRECTOR MEHNERT: Commissioner Horton?
12      COMMISSIONER HORTON: Here.
13      DIRECTOR MEHNERT: Chairman Noble?
14      CHAIRMAN NOBLE: Here.
15      DIRECTOR MEHNERT: All of our
16  Commissioners are here, plus our attorney, Fred
17  Breedlove.
18      CHAIRMAN NOBLE: Let the record reflect
19  that Mr. Hood has arrived.
20      Mr. McGinnis.
21      MR. MCGINNIS: Thank you, Mr. Chairman.
22  
23      CROSS-EXAMINATION (CONTINUED)
24      BY MR. MCGINNIS: 
25  Q.   Good morning, Mr. Fuller.
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 1  A.   Good morning.
 2  Q.   My recollection is that when we stopped back
 3    in October, we were starting to work through your
 4    PowerPoint.
 5        Is that your recollection?
 6  A.   I thought you were almost wrapped up.
 7  Q.   Okay.  You were wrong.
 8        Before we get back to your PowerPoint, I
 9    wanted to ask you some questions about cross sections
10    and flow rates and depths, all the stuff you know a lot
11    about, okay?
12  A.   Okay.
13  Q.   And I wanted to start with Segment 6.  Your
14    Segment 6 goes from the Verde confluence to the Gila
15    confluence; is that right?
16  A.   That's right.
17  Q.   And your estimate of natural median flow for
18    Segment 6 was 1,230 cubic feet per second; is that
19    right?
20  A.   That sounds right.
21  Q.   And you got that from a publication in 1991
22    by gentlemen named Thomsen and Porcello; is that
23    right?
24  A.   That's correct.
25  Q.   And you prepared, didn't you, the 2003
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 1    revision to the Land Department report on the Lower
 2    Salt?
 3  A.   Yes.
 4        DIRECTOR MEHNERT: Is this in
 5    evidence?
 6        MR. MCGINNIS: Yes.
 7        Did that get to you?
 8        THE WITNESS: Not yet.
 9        MR. MCGINNIS: Jeff, you need to give
10    one to the witness.  Sorry.  He's the most important
11    one of the group.
12        THE WITNESS: Thank you.
13        BY MR. MCGINNIS: 
14  Q.   Did you get what we passed out now?
15  A.   Yes.
16  Q.   Okay.  So what we've handed you is a set of
17    excerpts from the 2003 Land Department report on the
18    Lower Salt, which I believe is Lower Salt Evidence Item
19    Number 30.
20        Does that look familiar to you?
21  A.   Yes, it does.
22  Q.   And what I have there is the cover page.  You
23    should have pages 7-17 and 7-18.  You should have
24    pages 7-23 through 7-27.  And you should have all of
25    Appendix D.
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 1        Can you look at that and make sure I got
 2    everything copied right?
 3  A.   It looks right.
 4  Q.   And do you have the complete report with you
 5    available somewhere today?
 6  A.   Yes.
 7  Q.   Okay.
 8  A.   I don't think I have all the appendices, but
 9    I do have the main text of the report.
10  Q.   I think you'll be able to answer my questions
11    based upon the excerpts I've given you; but if you need
12    to look at the report, feel free, okay.  And I think I
13    have a copy here too somewhere.
14        Now, my understanding is that for the 2003
15    report you prepared six cross sections of the Lower
16    Salt, based upon some work by the U.S. Reclamation
17    Service; is that right?
18  A.   We prepared six cross sections for the
19    original report, and we carried that work through.
20    so we didn't prepare them specifically for the 2003,
21    but they are included in the 2003 version of the
22    report.
23  Q.   And that process is discussed on Page 7-23 of
24    the 2003 report that you should have there.
25        Do you see that page?
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 1  A.   I do.
 2  Q.   Okay.  And the U.S. Reclamation Service map
 3    that you used was prepared in 1907; is that right?
 4  A.   I think it was -- I talked about this before
 5    in my presentation.  I believe that the publication
 6    date is 1907.  I think it says on the top that it's
 7    based on topography from 1903, 1904, 1902,
 8    1903-something.
 9  Q.   Yeah, I think in this report that I just
10    showed you, it shows set in 1902; is that right?
11  A.   That's right.  That's drawn from survey data
12    in 1902.
13  Q.   And the 2003 report says that the 1902
14    channel survey information was probably representative
15    of conditions at statehood.  Do you see that right
16    there?
17  A.   I do.
18  Q.   And you or somebody at that point had
19    reviewed a 1914 map to come to that conclusion; is that
20    right?
21  A.   That's right.
22  Q.   Let's flip over now to Page 7-24, the next
23    page of the exhibit, the excerpts I handed you.  And
24    this shows the area basically from the Verde confluence
25    to the Gila confluence; is that right?
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 1  A.   Basically, yes.  I mean the cross sections
 2    were all downstream of Granite Reef Dam, because that
 3    was the study limits of that report, but that's in that
 4    general vicinity, yeah.
 5        I guess, more specifically, it doesn't
 6    include the -- it doesn't specifically -- this report
 7    does not specifically address the area between Granite
 8    Reef Dam and the Verde River confluence, but I do
 9    believe that the cross sections there are
10    representative of that additional segment.
11  Q.   And what I've put up here on the easel is a
12    blowup of Figure 7-3, the one we were just looking at.
13    Do you see that?
14  A.   I do.
15  Q.   Okay.  And you have six cross sections.  They
16    start down by the Gila confluence with Number 1 and
17    then go up to about the Verde confluence with Number 6,
18    right?
19  A.   Yes.
20  Q.   Go up to Granite Reef Dam, basically?
21  A.   Right.
22  Q.   And those cross sections are numbered 1
23    through 6, right?
24  A.   Yes, they are.
25  Q.   Okay.  Did you create any new cross sections
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 1    for the PowerPoint or the testimony you've done here
 2    recently?
 3  A.   I did not.
 4  Q.   Looking over to Appendix D that's also in the
 5    excerpts I gave you, do you see the title page for
 6    Appendix D there?
 7  A.   I do.
 8  Q.   And that Appendix D is entitled Historical
 9    Salt River Rating Curves.  Do you see that?
10  A.   I do.
11  Q.   Okay.  Let's look at these cross sections a
12    little bit.  Cross Section 1 is in the area of
13    91st Avenue and 51st Avenue or what's now 91st Avenue
14    and 51st Avenue, right?
15  A.   It's between those two, yeah.
16        DIRECTOR MEHNERT: Is this in evidence?
17        MR. MCGINNIS: Not yet.
18        BY MR. MCGINNIS: 
19  Q.   So, Mr. Fuller, what I've put up on the easel
20    now is a blowup of a table that I created, just to kind
21    of help us work through these cross sections, and
22    Mr. Heilman should have given you a small version of
23    that.  Do you see it?
24  A.   Yes, I do.
25  Q.   And what I would like to do is just kind of
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 1    walk through the table and see if we can fill out some
 2    of it.
 3        So I think we just said Cross Section 1, you
 4    said, was between 91st Avenue and 51st Avenue; is that
 5    right?
 6  A.   Yes.
 7  Q.   And if you turn over to PageD1, the next page
 8    of Appendix D, that has some curves there for depth and
 9    velocity for Cross Section 1.  Do you see that?
10  A.   I do.
11  Q.   Which of those curves is for depth and which
12    one is for velocity?  Can you describe that to us?
13  A.   It's the one that has the individual points
14    marked with squares rather than circles.
15  Q.   Okay.  So on all these cross sections, are
16    the squares the depth line?
17  A.   Certainly on that one.
18  Q.   Okay.  Well, let's do -- we'll do one at a
19    time here.
20        And your natural median flow number for
21    Segment 6 is 1,230 cfs; is that right?
22  A.   That's right.
23  Q.   Okay.  If you look at 1,230 cfs on this Cross
24    Section 1, what's the depth?
25  A.   It's in the vicinity of 2.4.
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 1  Q.   I'm going to write, if it's okay with you,
 2    I'm going to write -- this column has the depth, at
 3    1,230 cfs for Cross Section 1, you said 2.4?
 4  A.   Yeah.
 5  Q.   Okay.  That's at your 1,230 cfs number,
 6    right?
 7  A.   Yes.
 8  Q.   Let's look now at Cross Section 2, which I
 9    believe is on page D4.  Now, if we look back at our
10    other map, this one is between 51st Avenue and Central
11    Avenue; is that right?
12        Look at Figure 7-3.
13  A.   That's correct.
14  Q.   Okay.  So, and the curve for Cross Section 2
15    on page D4, it has curves for depths and velocity, just
16    like the last one, right?
17  A.   Yes, sir.
18  Q.   And if you take your 1,230 cfs, what's the
19    depth that you would find at Cross Section 2?
20  A.   About 3.3, 3.2.
21  Q.   Pick one, and I'll write it down.
22  A.   3.25.
23  Q.   Okay.  That's even better.
24        Okay.  And, again, that's at Cross Section 2,
25    right?
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 1  A.   Yes.
 2  Q.   And that's using your 1,230 cubic foot per
 3    second number, correct?
 4  A.   Yes.
 5  Q.   Flip over to page D7, which I think is the
 6    graph for Cross Section 3.  Do you see that?
 7  A.   I do.
 8  Q.   And Cross Section 3, if we look back to
 9    Figure 7-3, it looks like it's between Central Avenue
10    and I-10?
11        Can I hold this up for you?
12  A.   I've got mine.
13  Q.   Okay.
14  A.   Yes, it is.
15  Q.   I-10 is a little hard to see, but that's --
16  A.   Yes.
17  Q.   Okay.  And this has curves for depth and
18    velocity, right?
19  A.   Yes, it does.
20  Q.   And I think you said earlier the curve with
21    the box on it is the depth curve; is that right?
22  A.   That's right.
23  Q.   Okay.  At 1,230 cfs, what depth do you get
24    for Cross Section 3?
25  A.   About 4.2.
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 1  Q.   Okay.  Did I write the right number?
 2  A.   Yes, you did.
 3  Q.   Okay.  Let's flip over to page D10 of
 4    Appendix D of your 2003 report, and does that show the
 5    curves for Cross Section 4?
 6  A.   Yes.
 7  Q.   Okay.  Cross Section 4 is located, it looks
 8    like, just west of Mill Avenue; is that right?
 9  A.   That's right.
10  Q.   Okay.  And the curve with the box is the one
11    with the depth, right?
12  A.   Yep.  Yes.
13  Q.   What's the depth that you get for 1,230 cfs
14    on your Cross Section 4?
15  A.   Looks like about 2.4.  And these are all in
16    feet.  We haven't mentioned units, but yeah.
17  Q.   Yeah.  On my table it says "feet," but I
18    forgot to say it.
19        You said 2.4?
20  A.   Yes.
21  Q.   Okay.  Let's look over then to page D13 of
22    Appendix D.  Are these the curves for Cross Section 5?
23  A.   Yes.
24  Q.   And is Cross Section 5 located just east of
25    Country Club Drive?
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 1  A.   That's correct.
 2  Q.   Okay.  That has the curves for depth and
 3    velocity, right?
 4  A.   Yes, it does.
 5  Q.   And the curve with the box is the depth
 6    curve?
 7  A.   It is.
 8  Q.   What's the depth for Cross Section 5 at 1,230
 9    cubic feet per second?
10  A.   It's about 2.6.
11  Q.   Did I write that correctly?
12  A.   Yes, you did.
13  Q.   Let's look at page D16 then, which is the
14    curves for Cross Section 6, right?
15  A.   Yep.
16  Q.   And Cross Section 6 is between Higley Road
17    and Granite Reef Dam; is that correct?
18  A.   Yes, it is.
19  Q.   Okay.  And the curve with the box on it is
20    the depth curve, right?
21  A.   Yes, it is.
22  Q.   What's the depth that you get at 1,230 cfs
23    for Cross Section 6?
24  A.   About 2.8, 2.9.  Call it 2.8.
25  Q.   Okay.  So for the report you did for the


SALT RIVER     VOLUME 5    11/17/2015 Page 1005


 1    Commission, you prepared six cross sections on the
 2    Lower Salt below Granite Reef, right?
 3  A.   The report was actually for the Land
 4    Department, but yes.
 5  Q.   Okay.  It was submitted to the Commission;
 6    you know that, right?
 7  A.   Yes, I do.
 8  Q.   To create those cross sections, you used data
 9    from 1902 from the U.S. Reclamation Service that you
10    say is probably representative of conditions at
11    statehood, right?
12  A.   Yes.
13  Q.   And you didn't do any new cross sections for
14    your PowerPoint or for your testimony here this time?
15  A.   I did not.
16  Q.   Okay.  And your own number for the natural
17    median flow for Segment 6 is 1,230 cfs?
18  A.   It's the number that I took from the USGS
19    report, Thomsen and Porcello, yes.
20  Q.   And that's the number you testified to in
21    October?
22  A.   Yes.
23  Q.   Okay.  So using your 1,230 cfs estimate of
24    the natural median flow and the six cross sections for
25    Segment 6 that you created, you just went through this
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 1    process and you got depths of 2.4 feet, 3.25 feet,
 2    4.2 feet, 2.4 feet, 2.6 feet and 2.8 feet; is that
 3    right?
 4  A.   Yes.
 5  Q.   And in October, when you sat in that chair
 6    with this Commission, you testified that the average
 7    depth for Segment 6 was 5.3 feet?
 8  A.   If you have a transcript in front of you, I
 9    would like to look back at that.
10  Q.   Well, I've got something better than that.
11    You got your PowerPoint up there?
12  A.   I do.
13  Q.   Let's look at Slide 238.
14        Do you see there the bottom table on
15    Slide 238?  At least the way I understand your table,
16    you show the 50 percent median flow, and you show the
17    flow rate at 1,230 cfs, and your average depth for
18    Segment 6 is 5.3 feet; is that correct?
19  A.   That's what it says there, yes.
20  Q.   Do you recall testifying to that back on
21    October 21st, 2015?
22  A.   I remember the slide, for sure.  I see the
23    number in front of me.  I don't really remember having
24    discussion about 5.3, and -- I guess that answers your
25    question.
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 1  Q.   Okay.  I'm going to hand you a copy of the
 2    transcript.  I would like you to read page 513 of the
 3    transcript on October 21, 2015, Lines 2 to 4.  It's
 4    highlighted there for you.
 5        That's your testimony, right?
 6  A.   Just one second.
 7  Q.   Sure.
 8        Again, it was the transcript of October 21st,
 9    2015, page 512 -- I mean 513, Lines 2 to 4, I think is
10    what I have highlighted there.
11  A.   Yes, you do.
12  Q.   Can you read that for me at Lines 2 to 4?
13  A.   It says, "On page 238, the median flow, the
14    average depth is 3.8.  According to -- in Segment 5 and
15    in Segment 6, it's 5.3."
16  Q.   So you testified to 5.3 feet.  It's a number
17    in your PowerPoint, even though when you did the
18    analysis, there was no number -- and you said that was
19    average.  Even though when you did the analysis of the
20    six cross sections, there was no number at or above
21    5.3 feet, right?
22  A.   That's correct.
23  Q.   As a matter of fact, there's not even one of
24    these numbers that's within a foot of 5.3 feet?
25  A.   That's also right.
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 1  Q.   As a matter of fact, four of the six depths
 2    are between 2 and 3 feet; is that right?
 3  A.   Yes.
 4  Q.   For example, Cross Section 1, which is the
 5    area down by the Gila confluence down by 91st Avenue,
 6    we just now came up with 2.4 feet; isn't that right?
 7  A.   Yes.
 8  Q.   And on October 21st, you testified that the
 9    depth for all of Segment 6 was 5.3 feet?
10  A.   That's correct.
11  Q.   So your testimony was off by about half?
12  A.   Yeah.  I can see what I did, but you're
13    correct.
14  Q.   Okay.  Let's now look at --
15  A.   Would you like an explanation, or would you
16    just prefer that we get to that on redirect?
17  Q.   I'd prefer you did that through redirect.
18  A.   Okay.
19  Q.   It might come up in the course of the day,
20    but . . .
21  A.   Yeah.  It's an easy explanation.
22  Q.   Okay.  Did you look at the wrong curve, is
23    that your explanation?
24  A.   Yeah.  And you can see that by -- I just
25    checked in the report, Table 7-18.  It shows the depths
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 1    there much more in line with what we put up there.  So
 2    I just read the curve wrong when I was preparing the
 3    slide.
 4  Q.   So when you prepared for your testimony
 5    12 years after the 2003 report was done, you didn't go
 6    back and look at the actual cross sections you did in
 7    1993 or '96?
 8  A.   No, I did.  I just happened to, in that case,
 9    read the curve wrong.  In retrospect, putting velocity
10    and depth on the same curve creates some confusion, and
11    I ended up apparently confusing myself on that one.
12    So, but if you look at the tables in the report and the
13    other data, they're consistent there.
14  Q.   Okay.  Well, we're going to do that.
15        So what did you intend for that 5.3 number to
16    be?
17  A.   It is the velocity, the way I'm looking at
18    the curve right now.
19  Q.   Okay.  So the 5.3 really has no bearing on
20    anything relating to this case?
21  A.   Just an error.
22  Q.   Okay.
23  A.   Thank you for pointing that out.
24  Q.   So if you really did average these six depths
25    that you got at your six cross sections, it would be
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 1    something less than 3 feet, wouldn't it?
 2  A.   That's not what I meant by average.  So I was
 3    talking about how the depth was representative of the
 4    cross sections as opposed to being a maximum depth in
 5    the cross section.
 6  Q.   Okay.  But if you did average the six numbers
 7    you have at the six cross sections that run through the
 8    whole reach -- have you got a calculator?  We can do
 9    it.  I think it's about 2.9 feet.
10  A.   That looks about -- that sounds about right.
11  Q.   And those are the numbers that you got using
12    your cross section and your number for the natural
13    median flow; is that right?
14  A.   Again, it's the number that I'm relying on
15    that was prepared by the USGS.  It was not something I
16    prepared myself, but it's a number that I find
17    credible.
18  Q.   Okay.  Let's look on page 7-26 of your 2003
19    report, which should be in the excerpts I've handed
20    out, particularly Table 7-18.  Do you see that?
21  A.   I do.
22  Q.   You talk about a table that's Average
23    Hydraulic Characteristics for Pre-Statehood Salt River.
24    Do you see that?
25  A.   I do.
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 1  Q.   And in that table you have the flow rate
 2    corresponding with various depths, right?
 3  A.   Yes.
 4  Q.   And for 1,400 cfs, which is higher than your
 5    1,230 for the natural median flow, in 2003 your report
 6    says the depth for 1,400 cfs would have been 3.2 feet?
 7  A.   That's right.
 8  Q.   Okay.  So that's substantially lower than the
 9    5.3 feet you testified to in October?
10  A.   That's correct.
11  Q.   Right.
12        Substantially lower than even 4.2 feet?
13  A.   Substantially lower.
14        It is lower, I'll grant you that.
15  Q.   So in this table you have a higher flow rate
16    corresponding with a lower depth than what you
17    testified to in October?
18  A.   And, again, what I testified to is just a
19    simple transposition of numbers, so . . .
20  Q.   Okay.  Well, if you hadn't transposed the
21    number --
22  A.   It's wrong, you're right about that, so . . .
23  Q.   If you hadn't transposed the number, what
24    number would you have put in that table on Slide 238?
25  A.   I recall using the cross section that was
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 1    presented in the reports.  So I should have been using
 2    4.1, I think we said it was, 4.2.
 3  Q.   Okay.  So the information in Table 7-18 on
 4    page 7-26 of your 2003 report, which shows 1,400 cfs
 5    corresponding to 3.2 feet, that can't be consistent
 6    with 1,230 cfs corresponding to 4.2 feet, can it?
 7  A.   There are different numbers there, yes.  I
 8    wouldn't characterize them as being substantively
 9    different, but . . .
10  Q.   Well, it's a foot.
11  A.   Yeah.
12  Q.   And you said you can boat on 6 inches.  So
13    wouldn't a foot make a difference?
14  A.   A foot would make a difference if we're
15    talking about the difference between zero and a foot.
16    It would not really make a difference between 2 feet
17    and 4 feet, not much of a difference.
18  Q.   Okay.  The greatest depth you came up with in
19    your cross sections was this 4.2 feet at Cross
20    Section 3, right?
21  A.   Yes.
22  Q.   And that one is at between Central and I-10;
23    is that correct?
24  A.   That's right.
25  Q.   So in this chart on page 7-24 on Figure 7-3,
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 1    in addition to showing the location of the cross
 2    sections, you have the actual cross sections
 3    themselves, right?
 4  A.   I do.
 5  Q.   Okay.  Cross Section 3, your number of 4.2
 6    for Cross Section 3 would include this stretch, this
 7    part of the river that sticks down here on this Cross
 8    Section 3, for lack of a more scientific term?
 9  A.   I see you pointing at it, and you're -- at a
10    distance that looks to me between 6 and 8, and it's the
11    deepest of the channels.  Yes, it would include that.
12  Q.   By far, the deepest of the channel, correct?
13  A.   My eyes are not that good, but it is deeper.
14    I don't know what you would mean by "far."
15  Q.   You should have the -- in the handout we gave
16    you, it's page 7-24 of the excerpts I gave you.
17        Isn't that a lot deeper than any other
18    channel?
19  A.   Hang on a second.  Let me get there.
20        Yeah, it looks to be somewhere in the
21    neighborhood of about 10 feet deeper.  So, yeah, that's
22    a good deal deeper.
23  Q.   And there are four other channels there that
24    are shown on your cross section that are substantially
25    less deep?
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 1  A.   Well, we can probably have a discussion about
 2    what you mean by channels and what I mean by channels;
 3    but there are certainly four topographic depressions or
 4    four topographic depressions that showed up on the
 5    topography that we had.
 6  Q.   Okay.  And I think you said that when you
 7    meant average -- when you said average depth, you meant
 8    it was the average across the cross sections; did I
 9    hear you say that?
10  A.   I seem to recall here, but let's just check
11    and make sure.  We have the language in here.
12        My guess is, because of the methodology we
13    used for these, that we're probably reporting the --
14    probably, the charts -- well, let me just look at the
15    charts here.
16        I wish that I had said whether it was average
17    depth or maximum depth, but my guess is that they are
18    maximum depths reported on the figures like Figure 7-4.
19    And what it means by Average Hydraulic Characteristics
20    for the Pre-Statehood Salt River, at this point I'm not
21    exactly sure whether I meant typical or whether I meant
22    a numerical average.  I'm not sure.
23  Q.   Okay.  Well, let's follow up on that one.
24    You've got Slide 238 up there on your screen, right?
25  A.   Yes.
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 1  Q.   And on those tables that you testified about
 2    to the Commission, you list Average Depth on a column.
 3    Do you see that?
 4  A.   I do.
 5  Q.   Now, is that intended to be the average depth
 6    across the cross section, the average depth up and down
 7    the river or something else?
 8  A.   It's in -- yeah, what I believe I mean there
 9    is the -- those are -- if I'm reading the curves, they
10    should be maximum depths, is what my recollection is.
11    I really need to go find the data again and
12    double-check that, so . . .
13  Q.   Because you don't have any data to show what
14    the average depth is up and down any segment other than
15    Segment 6, right?
16  A.   No, I don't think I would agree with that.
17  Q.   Okay.  Segment 6 you have six different cross
18    sections, and you can take an average of the depth at
19    those cross sections, right?
20  A.   Right.
21  Q.   Is there any other segment where you have
22    various cross sections to take an average of?
23  A.   No.
24  Q.   So you don't really have any data to
25    determine the average up and down the river in any
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 1    particular segment except 6?
 2  A.   No, I don't go agree with that.
 3  Q.   Okay, what data do you have to determine the
 4    average up and down the river on any segment other than
 5    6?
 6  A.   We have historical observations where people
 7    reported depths in the reaches upstream of -- so
 8    Segments 1 -- well, 2 through 5 have direct observation
 9    of my own at a number of different flow rates ranging
10    from a low of 8 in Segment 5 to like over 5,000 in
11    Segment 2 and a fair number in between.  So a lot of
12    direct observations sitting in a boat and paddling with
13    my hand and -- for all of those segments.
14  Q.   You certainly don't have the same type of
15    information on those Segments 1 through 5 as you do on
16    Segment 6 with these cross sections, do you?
17  A.   We do have the same.  We have cross section
18    ratings in all of them.  We don't have historic -- I
19    don't have personal observations of what the river
20    looked like prior to statehood in Segment 6 or personal
21    observation of what it looked like in any of the
22    segments, for that matter, in 1900.
23        But I do have -- I believe the river being
24    substantively similar.  So I guess the answer is, yes,
25    we do have the same types of information.
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 1  Q.   Okay.  Do you have your 2003 reports there
 2    with you?
 3  A.   I do, except for the appendices.
 4  Q.   Okay.  Can you tell me -- first of all, can
 5    you tell me from recollection where in either of those
 6    reports we would find any cross section data for
 7    specific points on Segments 1 through 5?
 8  A.   Ah.
 9        We don't, not for any specific point.  Well,
10    in the reports, I don't think we have that.
11  Q.   Now, the average depth, we know it can't be
12    the average depth across the cross section, right?
13  A.   You know what, because you punch me on stuff
14    like this, I will go look.
15  Q.   Which question are you answering, this one or
16    the one just before it?
17  A.   You asked me if we had any cross section
18    data.
19  Q.   Okay.  And I promise I won't punch you,
20    Mr. Fuller, but I understand the term of speech.
21        Have you got the Upper Salt report there?
22  A.   I do.
23  Q.   You might look on page 5-29, the cross
24    sections there.  I don't want to lead you astray, but
25    that's the only cross sections I saw in the report.
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 1        And, again, what you're pulling up there is
 2    your Upper Salt report from 2003, right?
 3  A.   It's the Upper Salt, yes, the Upper Salt in
 4    2003.
 5  Q.   And my understanding, that's Upper Salt
 6    Exhibit Number 27, old Exhibit Number 27.
 7  A.   I think, actually, in reading this, it pokes
 8    in my memory a couple of things.  So one thing it says
 9    here is -- I'm at the bottom of page 5-27, under the
10    section entitled Hydraulic Rating Curves.  It would be
11    the fourth line.
12        "Because the cross section geometry, slope,
13    hydraulic roughness, and geology of natural rivers
14    usually varies with distance and time, the estimated
15    flow depths, widths and velocities should be considered
16    average values, broadly representative of river
17    conditions within a reach, rather than exact
18    specifications of permanent river conditions."
19        So I guess it's the questions you were asking
20    me earlier about average.
21        And the reason, Mark, that I'm going back and
22    looking at these is I do recall, in doing the data
23    collection, pulling data from the USGS, looking at
24    their rating curves.  So we had that information, and
25    how we incorporated it into the report here is what I'm
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 1    struggling to recall.
 2  Q.   Sure.  Take your time.
 3  A.   Yeah, Table 21 references USGS Rating Curve &
 4    Surveyed Cross Section.
 5        There on 5-29 we've got the two rating
 6    curves.  I think that that's what you were just
 7    pointing to.
 8  Q.   And my question on 5-29 is, where are those
 9    curves at; I mean where on the river are they?
10  A.   Yeah.  I believe that those -- as I sit here
11    today, I don't recall exactly.  I know what we did to
12    get to those and the gentleman that was working on
13    those.  I know we surveyed cross sections and I know we
14    took USGS data, and we were trying to make something
15    that was broadly representative of the reach, rather
16    than get stuck thinking about a specific point.  So as
17    I sit here today, I can't tell you exactly where that
18    cross section is.
19  Q.   We'll get back to the Upper Salt.  If you
20    don't mind, let's go back to where we were, if you
21    could pull your PowerPoint back up.  And we were
22    looking at Slide 238, and I think what my question I
23    started on, when you decided to go back and find the
24    answer on the other one, was, you can tell from looking
25    at this table, can't you, that the average depth you
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 1    report there is not the average depth across the cross
 2    section?
 3  A.   I can't tell that from looking at this chart.
 4    But from looking at the rating curves and the software
 5    that we use to develop them, normally from that we
 6    would be pulling maximum depths.
 7  Q.   Because if it was the average depth of the
 8    cross section, you should be able to take the average
 9    depth of the cross section times the velocity, times
10    the top width, and get the flow rate number, right?
11  A.   That's correct.
12  Q.   And, frankly, what was curious to me was, of
13    all the numbers you have on all those tables, the only
14    one you can do that with is the 90 percent flow rate on
15    Table 6, at least according to my math, which I'm
16    conceding is a bit rusty.
17        So the rest of them come up -- if they come
18    up with a number that's much higher than your flow
19    rate, would that mean that you were using the maximum
20    depths and not the average depths?
21  A.   That's a clever way of doing that.  That's
22    probably true.
23  Q.   And you can do the same thing, can't you, by
24    taking the flow rate, dividing by the velocity,
25    dividing by the top width, to get the depth?
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 1  A.   That would get you the average, yeah.
 2  Q.   And if the averages are all significantly
 3    lower than your average depth number, that means your
 4    average depth number really is a maximum depth number?
 5  A.   Yeah.  That's correct.
 6  Q.   Let's go back to our table.  Do you still
 7    have that excerpt I gave you from the 2003 report?
 8  A.   I do.
 9  Q.   I want to look a little bit at the numbers
10    for your 10 percent flow rate.  And I was a little
11    confused when I went back and looked at the report and
12    your PowerPoint, because it seems like you flipped your
13    nomenclature for the 10 percent and the 90 percent.
14    Could that be possible?
15  A.   It's probable.
16  Q.   Okay.  You just did it to confuse me on
17    purpose, I'm sure.  I'm joking.  I'm sorry.
18        So what I'm going to do when I talk about the
19    10 percent, I'm going to talk about the bottom
20    10 percent flow rate.  So if I do that, would you
21    understand that to mean it's either the flow rate
22    that's 10 percent of the times below that or 90 percent
23    of the times above that?
24  A.   So if you want to make the 10 percent the
25    lowest number, is that what you're saying?
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 1  Q.   I'm going to talk about the top 10 percent
 2    and the bottom 10 percent, just because the 10/90
 3    thing --
 4  A.   So the 10 percent and the 90, that's good.
 5    The 10 percent would be the highest number.
 6  Q.   I guess.
 7  A.   The bigger number.
 8  Q.   I'm just trying to get around the confusion
 9    between the report and the PowerPoint, and I was going
10    to use the terms top 10 percent and bottom 10 percent.
11    Does that make sense?  I know it's probably not right
12    hydrologically, but --
13  A.   Yeah.  So sorry about flipping them.  This is
14    something that happens in the literature too, that
15    people talk about the 10 percent flow one way or the
16    other, I guess depending on what their interests are.
17        So if you want to go with what's on the chart
18    here?
19  Q.   Let's do that.
20  A.   All right.
21  Q.   Okay.  And I want to ask about your --
22    what on the chart on Slide 238 is your 90 percent flow
23    rate number.  Right?
24  A.   Yes.
25  Q.   And that, for Segment 6, is 277 cubic feet
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 1    per second?
 2  A.   Yes.
 3  Q.   Okay.  Let's go back to the handout I gave
 4    you with Appendix D from your 2003 report, and if you
 5    go to page D1.  This is the same exercise we went
 6    through with the medians.  On page D1, it's Cross
 7    Section 6 -- Cross Section 1, excuse me, the two
 8    curves.
 9        What's the depth you get at 277 cfs?
10  A.   1.1.
11  Q.   Okay.  So in Column 6 here on our table, I'm
12    going to write 277 cfs.  And that's your 90 percent
13    flow rate for Segment 6, right?
14  A.   Are you going to ask me each one of these?
15  Q.   Yeah, I am.
16  A.   So I'm just going to go page through them so
17    you don't have to say "Can you see this one?"
18  Q.   That would be great.
19  A.   Okay.  1.1, 1.6.
20        And those of you who are following along in
21    the audience, feel free to call out your own answers.
22        2.9.
23  Q.   Wait a minute.  For Segment 3 you get 2.9?
24  A.   1.9.
25  Q.   Okay.
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 1        Segment 4?
 2  A.   1.
 3  Q.   I'm going to write 1.0, just to be
 4    consistent.
 5        Segment 5?
 6  A.   1.1.
 7        COMMISSIONER ALLEN: Mark, you're saying
 8    segment.  You mean cross section.
 9        MR. MCGINNIS: I'm sorry, I did say
10    Segment 5.  Yeah, this is for Cross Section 5 we just
11    did, which is in Segment 6.
12        COMMISSIONER ALLEN: Right.
13        MR. MCGINNIS: We'll get to reaches
14    later on, and that gets even more confusing, but okay.
15        BY MR. MCGINNIS: 
16  Q.   So Cross Section 6?
17  A.   1.2.
18  Q.   So what I've written here on Column 6 of this
19    table are the depths using your cross sections and your
20    90 percent flow rate for -- this is all in Segment 6,
21    right?
22  A.   Yeah.
23  Q.   And those are all in the 1 foot range, except
24    for 3, which is higher, as it was in the other one,
25    right?
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 1  A.   Yeah.
 2  Q.   You got a 1.6 in there too.  I didn't mean to
 3    leave that out.  Right?
 4  A.   I do.
 5  Q.   Is there anywhere in your report that
 6    includes information about the 95 percent or the
 7    5 percent duration?
 8  A.   There might be.
 9  Q.   Do you recall where that is?
10  A.   And you're asking me specifically about the
11    Lower Salt?
12  Q.   Well, either one.  My question was more about
13    the Lower Salt, but I'm going to ask the same question
14    about the Upper Salt, so if you want to do them both at
15    the same time, that's fine.
16  A.   Yeah, it looks like in the Lower Salt report
17    I did not produce the 5 percent or the 95 percent data.
18    And what I was doing there was using the flow duration
19    curves from gages upstream because there weren't
20    continuous flow records for Segment 6, which at that
21    time was called Lower Salt.  So I don't see them
22    reported here in the Lower Salt.
23        I'm pretty sure in the Upper Salt I actually
24    produced the curve, but . . .
25  Q.   You're looking now at the Upper Salt report?
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 1  A.   I am.
 2  Q.   That's Exhibit Evidence Item 27 from the
 3    Upper Salt proceeding.
 4  A.   Well, it looks like I gave 10 percent,
 5    50 percent and 90 percent as well.  But the data sets
 6    are cited.  We were citing to -- at that time it was
 7    Garrett and Gellenbeck.  Now it's a different report.
 8    I know Chris Smith was one of the authors.  But I know
 9    they're both in evidence.
10  Q.   But you didn't have anything in your report
11    about 5 percent or 95 percent for either the Upper Salt
12    or the Lower Salt, right?
13  A.   I don't specifically recall that.  I do know
14    the data sources are cited, but I don't -- as I sit
15    here today, I don't recall putting that in here.  I
16    thought I had the flow duration curves, but I don't.
17  Q.   Okay.  Let's go back to Figure 7-3 on
18    page 7-24 of the Lower Salt report, which was Lower
19    Salt Evidence Item 30.  You should have it in your
20    handout there.  And we talked a little bit about this.
21    I just want to make sure I understand.
22        On the cross sections themselves that are
23    shown on this page -- do you have it?  It's the one
24    that I have the blowup of.
25  A.   Okay.


SALT RIVER     VOLUME 5    11/17/2015 Page 1027


 1  Q.   On each one of these cross sections, it shows
 2    what seem to be different channels.  And from your
 3    testimony before, I thought you might disagree with me
 4    that those are channels.  What's your distinction
 5    there?
 6  A.   Some of them are channels.  Some of them --
 7    well, I guess in some broad sense, they're all
 8    channels, all of the topographic depressions you're
 9    talking about.
10        We've talked ad nauseam about what the
11    definition of channels mean, and some of those I would
12    characterize as high flow channels.  Some of them I
13    would characterize as low flow channels or a main
14    channel or a boating channel.  So I guess I've lost the
15    thread of your question.  Sorry.
16  Q.   Okay.  Well, let me ask you a more simple
17    question.
18        On Cross Section 1 here on Figure 7-3, how
19    many channels would you say there are?
20  A.   Yeah, I wish you would use terminology like
21    main channel or low flow channels, but I'm going to
22    answer --
23  Q.   Let me make it easy.  I'm using channels to
24    include everything that you would consider to be a
25    channel, regardless of how you want to modify that
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 1    term.
 2  A.   Well, in one sense, I could tell you that
 3    there's one channel there.  It's all one channel.  The
 4    entire cross section is a channel.
 5        In another sense, you've got topographic
 6    depressions, and I count one, two, three, four, maybe
 7    five, maybe six, depending on how high up you want to
 8    go.
 9        But from a navigability standpoint, my guess
10    is at Cross Section 1 that we have two main channels.
11    We've got a north and a south channel there.  The way
12    to verify that would be to go look at the map from
13    which we took these cross sections and look at how it
14    was drawn and where the mapmakers show the flow
15    channel.  In Segment 6 there are some places where
16    there are two channels, and that looks like one of them
17    on the cross section.
18  Q.   So on all these cross sections, you, when you
19    did this, drew some horizontal lines across these
20    channels, for lack of a better term.  Can you tell me
21    what those mean?
22  A.   Those are water-surface elevations.
23  Q.   So do you remember what the highest -- the
24    two lines are?
25  A.   I don't.  But I do recall that -- and you can
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 1    see in the report. -- that we also looked -- the Land
 2    Department's direction at that time was to look at
 3    flood discharges.  So we ran our rating curves to
 4    include the 2-year, the 5-year, the 10-year, probably
 5    the 25, 50 and 100-year events.  So my guess is that
 6    they're some of those flood discharges because they
 7    make for more of a line.  It's further up into the
 8    cross section, so it's able to distinguish it from the
 9    channel bottom.
10  Q.   So at this point you don't know what the flow
11    was for these lines, but you know they were
12    water-surface elevations?
13  A.   They are water-surface elevations.
14  Q.   Okay.  So on Cross Section 1, how many of
15    these things that I'm calling channels have a
16    water-surface elevation in them, so that it looks like
17    there's water in them at least sometime?
18  A.   Looks to me to be, if you're talking about
19    the upper one, I would say four.  If you're talking
20    about the lower one, it looks like, well, at least two.
21    You would need to blow it up a bit more to see if it
22    kind of catches the other two.
23  Q.   Okay.  Let's go with the upper one, since we
24    don't know what either one of them are in terms of
25    flow.
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 1        So you said four for Cross Section 1?
 2  A.   Yes.
 3  Q.   And I'm going to ask you for all of them, so
 4    if you want to just walk through them for me.
 5  A.   Okay.
 6  Q.   The same question; how many channels are
 7    there that have a water-surface elevation shown on your
 8    cross section?
 9  A.   For the Commissioners' perspective, what
10    we're talking about here may or may not be the low flow
11    channel.  These may be flood discharges that we're
12    talking about, so not something I would consider
13    relevant to navigability.
14  Q.   Well, you don't really know whether they're
15    flood discharges, because you don't really know what
16    the flow rate is on these lines you drew, do you?
17  A.   Oh, I do, because I can estimate the depth
18    there, and they look like they're 6 to 8 feet deep,
19    which are clearly deeper than the depths that I'm
20    giving you, so --
21  Q.   Okay, what's the cfs flow on this upper line
22    on Cross Section 1?
23  A.   I don't know.
24  Q.   Okay.
25  A.   But I do know the depths compared to the
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 1    rating curve data we just talked about, so . . .
 2  Q.   How many channels are there on Cross
 3    Section 2 that have a water-surface elevation that you
 4    drew on?
 5  A.   Just for the upper line?
 6  Q.   Yes, sir.
 7  A.   This is always -- so it depends on how you
 8    count the lower two there.  So there's two that are the
 9    furthest right.  That water-surface line goes over the
10    top of what would be some kind of a bar or whatnot.  So
11    is that one line or is that two channels and one line
12    or is it -- I don't know.  So . . .
13  Q.   So you've got that one, the thing you were
14    just talking about --
15  A.   Yeah.
16  Q.   -- plus two more, right?
17  A.   Yeah.
18  Q.   So would you go with three to four; can we
19    agree on that?
20  A.   Sure, we can do that.  Personally, I would
21    call it four, but . . .
22  Q.   You would call it four?
23  A.   Yeah.
24  Q.   All right.  Well, I'll go with that then.
25        How about for Cross Section 3, same question?
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 1  A.   Cross Section 3, we got the same kind of
 2    situation going on, but I'm going to call that five, to
 3    be consistent with what we just said, for the upper
 4    line.
 5  Q.   How about for Cross Section 4?
 6  A.   One.
 7  Q.   Okay.  Cross Section 1 is, I think we said,
 8    is just west of Mill Avenue, right?
 9  A.   Yep.
10  Q.   It's generally in the area where Hayden's
11    Ferry was?
12  A.   Yeah.
13  Q.   It's generally in the area where Vandermark
14    and Kilgore reportedly took the 5 tons of wheat down
15    the river in a flatboat in 1873?
16  A.   Yes.
17  Q.   It's generally the area where, when we looked
18    back in October, we saw pictures of people swimming in
19    a deep pool with a bridge in the background?
20  A.   Generally, yeah.
21  Q.   It's also the area where, I think you said
22    back in October, the bedrock pushes the water up to the
23    surface?
24  A.   Yeah, generally.  It's actually -- yeah,
25    generally, sure.
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 1  Q.   Within some distance?
 2  A.   Yeah.
 3  Q.   Within a mile or so, does that make sense?
 4  A.   Yeah.
 5  Q.   How about for Cross Section 5; the same
 6    question we've been asking?
 7  A.   I guess I would call that two.
 8  Q.   And Cross Section 6?
 9  A.   One.
10  Q.   And Cross Section 6 is the one up by Granite
11    Reef, right?
12  A.   It's closest to Granite Reef, yes.
13  Q.   When we talked back in October, I thought you
14    said that it was pretty well-known that in the Lower
15    Salt there was a gaining reach from, say, Granite Reef
16    to someplace up just north of -- or just upstream from
17    Mill Avenue, and then -- excuse me.  I got that wrong.
18        It was a losing reach in that stretch from
19    Granite Reef to someplace by the Tempe Butte, and then
20    it was gaining again for some period of time, and then
21    it was losing again, right?
22  A.   Yes.
23  Q.   Your analysis with the cross sections didn't
24    take any of that into account, did it?
25  A.   Sure, it did.
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 1  Q.   Okay.  So when you ran the numbers through
 2    Cross Sections 1 through 6, didn't you use the same cfs
 3    flow on all of them?
 4  A.   Yes.
 5  Q.   So you assumed that it was the same amount of
 6    water going down the river in Cross Section 1, 2, 3, 4,
 7    5, 6?
 8  A.   Yes.
 9  Q.   Even though you know that's not true?
10  A.   It's true enough.
11  Q.   True enough for --
12  A.   I don't believe that the amount of loss that
13    occurs there is significant enough relative to the rest
14    of what we're doing to have made any kind of
15    substantive difference.
16  Q.   Okay.  Do you have any idea of how big the
17    losses are and the gains are?
18  A.   Yes.
19  Q.   What's your estimate of what they are?
20  A.   The Thomsen-Porcello deal with that, and
21    they're --
22  Q.   Okay.
23  A.   And depending on how you look at that, we're
24    looking at less than 30 cfs in terms of what comes up.
25    Somewhere in the neighborhood of about 50 cfs that goes
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 1    down.  So on 1,300 cfs, 1,230, whatever, 30 cfs is
 2    noise.  It's not a significant number.  It's not going
 3    to make the difference between navigability or
 4    nonnavigability.
 5        CHAIRMAN NOBLE: Mr. McGinnis, would now
 6    be a good time to take a break?
 7        MR. MCGINNIS: It would be fine.
 8        CHAIRMAN NOBLE: Okay.  Let's take a
 9    break for 15 minutes.
10        (A recess was taken from 9:57 a.m. to
11        10:15 a.m.)
12        BY MR. MCGINNIS: 
13  Q.   Mr. Fuller, before the break, I think you
14    said that the depths you determined at the cross
15    sections in Segment 6 were the maximum depths across
16    the cross sections, not the average, right?
17  A.   The depths that we recorded I believe are
18    maximums, yes.
19  Q.   So are you okay if I write, just to make it
20    clear -- I didn't put average on Columns 5 or 6.  These
21    are maximum depths we're talking about, right?
22  A.   I believe so, yes.
23  Q.   All right.  So I'm going to write maximum,
24    just so the exhibit will -- and I'm going to say "Max"
25    for maximum, okay.
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 1        All right.  We handed you before the break a
 2    copy of Upper Salt Exhibit X017, which is also State
 3    Land Department Number 118.  Is this a document you're
 4    familiar with?
 5  A.   Yes.
 6  Q.   Okay.  Can you tell us what it is?
 7  A.   It's a Water Resources Investigations Report
 8    by the U.S. Geological Survey, and the authors were
 9    Thomsen and Porcello.  It's entitled "Predevelopment
10    Hydrology of the Salt River Indian Reservation, East
11    Salt River Valley, Arizona."
12  Q.   And it's from November 1991, right?
13  A.   That's correct.
14  Q.   Is this the Thomsen and Porcello report
15    you've referred to a couple times this morning?
16  A.   Yes.
17  Q.   I think as we left for break, you said that
18    Thomsen and Porcello had quantified the gaining and
19    losing reaches from Granite Reef to the Gila
20    confluence; is that right?
21  A.   I don't recall saying the Gila confluence.  I
22    don't remember thinking about it in that perspective.
23    That may be the case, though.
24  Q.   Okay.  Can you show me where in this report
25    that analysis is?
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 1  A.   Well, they make reference to it in the
 2    abstract and what their results were, in the third
 3    paragraph.
 4  Q.   Can you just tell me which particular part
 5    you're talking about in terms of the gaining and
 6    losing?
 7  A.   Well, they're talking about they developed a
 8    groundwater flow model.  That's in the third paragraph
 9    of the abstract, and then it's described in detail
10    elsewhere.  They developed a groundwater flow model.
11    It was developed to simulate groundwater flow, riverbed
12    infiltration, mountain-front recharge, and
13    evapotranspiration for the purposes of evaluating
14    predevelopment groundwater conditions.
15        Skipping down a couple of sentences, looks
16    like the sixth line, "Average values for components of
17    ground-water flow determined from the model for the
18    study area include recharge by infiltration from the
19    Salt River, 19,700 acre-feet per year; mountain-front
20    recharge and subsurface inflow, 10,700 acre-feet per
21    year; discharge to the Salt River near Tempe, 9,800
22    acre-feet per year; evapotranspiration from
23    ground-water, 13,300 acre-feet per year; and subsurface
24    outflow, 7,300 acre-feet per year."
25  Q.   Okay.  I'm sorry.  You've got to give me a
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 1    little more than that.  Just help me understand which
 2    of those numbers you just read show what the gaining
 3    and losing reaches of Segment 6 were and the
 4    quantities.
 5  A.   Well, the quantities are the acre-feet per
 6    year numbers that I gave you.
 7  Q.   All of them or which ones?
 8  A.   Well, they're all quantities.
 9  Q.   Well, I understand that.
10        Do all of them relate to gaining or losing on
11    the Salt River?
12  A.   No.
13        Well, indirectly, but as I think you mean it,
14    the infiltration from the Salt River, so that would be
15    losses, would be 19,700 acre-feet per year.
16  Q.   That's the part where it's losing then,
17    right?
18  A.   Yes.
19  Q.   Okay.
20  A.   So it's infiltration, so that's going from
21    the surface into the groundwater.  Discharge to the
22    Salt River near Tempe is 9,800 acre-feet per year, and
23    that would be the amount that's coming up, driven to
24    the surface by the sub -- impermeable barriers in the
25    subsurface.  And then it's got the subsurface outflow


SALT RIVER     VOLUME 5    11/17/2015 Page 1039


 1    of 7,300 acre-feet per year, which could or could not.
 2    And then you have to dive into the report, and it
 3    treats it several ways, and he also cites work from Lee
 4    in 1905.  And I recall looking at this a while back.
 5    Let me see if I can find that here.
 6  Q.   Looks like you're getting some help there.
 7  A.   Pardon me?
 8  Q.   Mr. Slade came up to help you find it, I
 9    think.
10  A.   Well, on page 13, in the section that's
11    entitled Ground Water that starts on page 12, that's
12    where he cites some previous work that was done by
13    Davis, and that may be A.P. Davis, in 1897; and then
14    some work by Lee -- that may be Willis Lee. -- 1905.
15    And it talks about declining water levels and seepage
16    amounts, and it's got some numbers in there as well.
17    That wasn't exactly what I was looking for, though.
18        In Table 2 on page 27, he summarizes the
19    results of their modeling here.  And you'll have to
20    excuse me.  I wasn't really prepared to testify on this
21    document.  I'm familiar, I've read it in the past.
22    I've skimmed parts of it again.
23  Q.   This is a pretty important document for
24    purposes of your testimony, isn't it?
25  A.   It is.
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 1  Q.   Okay.  You're talking about Table 2 on
 2    page 27?
 3  A.   Right.  So this is the groundwater flow
 4    components from their model, and you can see those
 5    numbers simulated in the modeled area.  If you go back
 6    to the abstract, you can find a little more
 7    descriptive.
 8        So, for instance, he says "Discharge to the
 9    Salt River near Tempe," on page 1, "9,800 acre-feet per
10    year."  You can see that you see that in the second
11    column of Table 2 on page 27, discharge to the Salt
12    River is 9,800.
13  Q.   Let me see if I can make this easier for you.
14        So the numbers we're talking about about
15    gaining and losing on the river are in the magnitude of
16    around 10,000 acre-feet a year; is that right?
17  A.   In that magnitude, sure.
18  Q.   And that's the part that you thought was
19    insignificant?
20  A.   On a cfs, yeah, basis, yeah, relative to the
21    flow rate, the median flow rate on the river.
22  Q.   Let's go back to your PowerPoint.  If you
23    have more to answer that question, but that's really
24    all I was looking for.  Is that okay?
25  A.   That's fine, yeah.
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 1  Q.   On your PowerPoint, on Slide 228, this is a
 2    different table entitled Salt River Hydrology, and for
 3    the 50 percent flow rate for Segment 6 on this table,
 4    you have that 1,230 cfs, right?
 5  A.   Yes.
 6  Q.   And it says "USGS, 1991."  Is that a
 7    reference to Thomsen and Porcello?
 8  A.   Yeah.  You can see the last line on the slide
 9    there.
10  Q.   And that was my question.  The asterisk next
11    to the 1,230, is that just to denote the source?
12  A.   Yes.
13  Q.   So if you go over to Slide 238, on the 1,230,
14    there again you have an asterisk.  Is that just related
15    to the source, or is there some other reason you have
16    an asterisk next to that number?
17  A.   I don't have any notation as to what I -- why
18    I had that there.
19  Q.   No reason that you know of that you would put
20    an asterisk there?
21  A.   It's the same number.
22        No, no reason that I know of.
23  Q.   Okay.  Can you show me where in the Thomsen
24    and Porcello report that 1,230 cubic feet per second
25    number appears?
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 1  A.   It doesn't.
 2  Q.   Okay.  You said you got the number from this
 3    report, right?
 4  A.   Yes.
 5  Q.   Where did you get the -- how did you get the
 6    number from it?
 7  A.   Made a conversion from acre-feet per year.
 8  Q.   Okay.  Is there an acre-feet per year
 9    number --
10  A.   Yes.
11  Q.   -- shown in that report?
12  A.   Yes.
13  Q.   Okay.  Can you show us that?
14  A.   The simplest place to find it is in, again,
15    in the abstract on page 1, and it's the second
16    paragraph, second line, "median annual discharge
17    950,000 acre-feet."
18  Q.   On page 10, second full paragraph, there's
19    also a number in there of median annual discharge of
20    889,000 acre-feet.
21        Do you know what the difference is between --
22    I mean other than 51,000, I mean why is there a 950 and
23    889?
24  A.   Tell me where you're looking on page 9, or
25    page 10.
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 1  Q.   Looking at the second full paragraph on
 2    page 10, about halfway down that paragraph.
 3        "On the basis of available records, the
 4    combined average discharge of the Salt and Verde Rivers
 5    is 1,223,000 acre-feet per year; the median discharge
 6    is 889,000 acre-feet per year."
 7        I'm just trying to figure out the difference
 8    between the 950 number, which actually does appear on
 9    page 12, and the 889 number.
10  A.   Yeah.  From what I'm reading right here
11    today, and, again, it would be nice to have time to
12    reread this in great detail, but what it looks like to
13    me, he says combined average discharge from the
14    available records is those numbers, and those are from
15    gages on the Salt River, and those gages are a distance
16    upstream of Segment 6 and the Lower Salt River, as
17    they're modeling it.  So I would -- my understanding is
18    that it was the intervening area between those gages.
19  Q.   So your opinion would be the 950 is the
20    better number for Segment 6?
21  A.   Yeah.  That's the number they report as
22    their, kind of, final number.
23  Q.   And in the work that Thomsen and Porcello
24    did, the 950 was the median annual number for different
25    years, right?  Of all the annual discharge numbers,
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 1    that was the median, right?
 2  A.   That was what their modeling and analysis
 3    concluded was the predevelopment median discharge.
 4  Q.   In acre-feet per year?
 5  A.   In acre-feet per year.
 6  Q.   Okay.  So that's the annual number?
 7  A.   Yes.
 8  Q.   And you said you did a conversion?
 9  A.   Yes.
10  Q.   Okay.  Can you tell me how you did that?
11  A.   Yeah, so --
12  Q.   Have you got a calculator?  I've got a
13    calculator, if you need one.
14  A.   No.
15  Q.   Okay.  I do.  So go ahead.
16  A.   Yeah.  So you have the 950,000 acre-feet per
17    year.  So you have acre-feet in the numerator, and you
18    need to multiply by 43,560 cubic feet --
19  Q.   Okay.
20  A.   -- per acre-feet.  And then you need to
21    divide by -- you need to convert years into seconds to
22    get to cfs.  So in each year there's 365.25 days.  So
23    you divide by that.
24  Q.   Okay.
25  A.   And then you're going to divide by 24, which
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 1    is hours per day.  Then you're going to divide by
 2    3,600, which is seconds per hour.  And you're going to
 3    get a number that's something like 1,300-and-something.
 4  Q.   Right.
 5  A.   Not 1,230.
 6  Q.   Right.
 7  A.   Which I'm aware of the conversion was done
 8    incorrectly 20-some years ago when we wrote the
 9    original report, and it just didn't seem worth the
10    fight of updating it since it's a higher number.
11  Q.   Okay.  So seems to me that what you did is
12    take the median annual number and average that across
13    every second of the year, right?
14  A.   I don't understand the question.
15  Q.   Well, if you divide by the number of seconds
16    in a year, aren't you averaging it per second?
17  A.   The median -- that's what the median annual
18    discharge is, is it's the flow rate that's half of the
19    numbers are above it and half of the numbers are below
20    it.  And it's a number that these folks are reporting,
21    the USGS, U.S. Geological Survey, and I'm merely
22    reporting their number.
23  Q.   But isn't what they did was say if you have
24    an annual discharge from various years, this is the
25    median number for the years?  Isn't that what they
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 1    reported, median annual discharge in acre-feet per
 2    year?
 3  A.   I'm still not understanding the question.  As
 4    opposed to what?
 5  Q.   Well, let me ask you this.  Does their number
 6    take into account differences in total flows for
 7    different years?  Is that how they got to the median?
 8  A.   I believe that it did.  I mean they're using
 9    U.S. Geological Survey data, so that they would be
10    looking at the total flow in one form or another.
11  Q.   Okay.  Does their number take into account
12    the differences between days of the year that are shown
13    on your hydrographs that you put in your PowerPoint
14    about the historic boating account, or something like
15    that?
16  A.   I'm still not understanding the question.
17    Does it account -- you asked me does their number
18    account for specific days of the year?
19  Q.   Well, doesn't your conversion of their number
20    assume that the flow is exactly the same every second
21    of the year?
22  A.   No.  It's a median discharge, so it's, by
23    definition, telling you that it does vary, and half of
24    the flows are higher and half of the flows are less.
25  Q.   But it's a median of the annual numbers,
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 1    right?
 2  A.   I don't know.
 3  Q.   You would agree with me that when you take an
 4    annual number and divide it by the number of seconds in
 5    a year, you're getting an average for every second of
 6    the year that's the same all year long?
 7  A.   When you portray one number as characterizing
 8    all of the flows during the seconds -- the many seconds
 9    that make up a year, then, yes, you're using the same
10    number for every second of the year.  I don't know that
11    that's characterized as being an average or not,
12    though.
13  Q.   You didn't do anything to determine what the
14    median was of the flows over the course of the year?
15    You just averaged it per second; isn't that right?
16  A.   What I did was I converted acre-feet per year
17    and just did a unit conversion.  So the number, the
18    950, came from the work that Thomsen and Porcello did.
19  Q.   And that's an annual number.  They reported
20    it as an annual number.
21  A.   The median annual discharge is how they
22    report it.
23  Q.   Right.
24  A.   Yeah.  And I don't --
25  Q.   And you converted that to feet?
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 1  A.   I'm just doing a unit conversion from there
 2    to cubic feet per second.
 3  Q.   Right.  You converted that to feet, first of
 4    all, with the 43,560, right?
 5  A.   Cubic feet.
 6  Q.   Right.
 7        And then you averaged that over every second
 8    in the year, right?
 9  A.   It's not averaging.  It's converting.
10  Q.   Okay.  Well, if I take a number and divide it
11    by the number of seconds in a year, isn't that an
12    average for the seconds in the year?
13  A.   Not really.
14  Q.   Let's take a look at Table 7-13 on page 7-17
15    of your 2003 report, which is -- on the Lower Salt,
16    which is Evidence Item 30.  Do you see that?
17  A.   You're back in the report here?
18  Q.   Yeah, I'm sorry, back in the excerpt.  It's
19    in the excerpt I gave you, actually.
20  A.   And you wanted 7-13?
21  Q.   Right.
22  A.   Table 7-13?
23  Q.   Table 7-13 on page 7-17.
24  A.   Yes.
25  Q.   And this table is entitled Salt River Flow
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 1    Duration Statistics (cfs).  Do you see that?
 2  A.   Yes.
 3  Q.   And the bottom two rows of this table that
 4    you prepared show Combined Flow and Reconstructed Flow.
 5    Do you see that?
 6  A.   I do.
 7  Q.   Can you tell me the difference between those
 8    two rows?
 9  A.   Yes.
10  Q.   What is it?
11  A.   The combined flow is simply adding up the
12    numbers above from the Salt River-Roosevelt gage and
13    the Verde River-Tangle Creek gage.  And then the
14    reconstructed flow is what Thomsen and Porcello
15    computed.
16  Q.   Okay.  And the combined flow adds up numbers
17    from two gages that are both upstream from the dams and
18    the diversions, right?
19  A.   Yes.
20  Q.   And so for your testimony on Slide 238 of
21    your PowerPoint for Segment 6, you chose the combined
22    flow number for the -- says here 10 percent, but on
23    your table on the PowerPoint it says 90 percent.  You
24    chose the 277 cfs, right?
25  A.   Yes.
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 1  Q.   From the Combined Flow row, right?
 2  A.   Yes.
 3  Q.   You chose the 1,230 cfs from the
 4    Reconstructed Flow row?
 5  A.   Yes.
 6  Q.   And I have no idea how you got to 3,062 for
 7    the other percentage.  How did you get that?
 8  A.   Yeah, the USGS has updated their flow
 9    duration statistics from that which was available when
10    we did the first report.  That was the -- I think it's
11    Stockton and Smith.  No.
12        Anyways, it's updated data.  So there's more
13    data that was available from the report that was done
14    earlier to the one that was done in 1996.
15  Q.   You didn't choose the 581 cfs that's on the
16    Combined Flow number?
17  A.   That's correct.
18  Q.   And why did you choose the 1,230 instead of
19    the 581?
20  A.   Yeah.  The Salt River-Roosevelt gage is in
21    Segment 3.  It's upstream of Tonto Creek.  It's
22    upstream of a number of other creeks.  The Verde-Tangle
23    Creek gage, I don't remember the segmentation numbers
24    in there, but I believe it's the second from the last
25    one.  Would that be 5?  So we're missing a whole
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 1    segment and a number of tributaries.
 2        My recollection is that the drainage area is
 3    significantly different, and I wrote it down somewhere.
 4    I could find it if it's really important to you.  But
 5    we're missing a lot of drainage area.  So if Thomsen
 6    and Porcello, in their work, had reported a 10 percent
 7    flow and a 90 percent flow, I think I would prefer to
 8    use that, just because of the amount of area that I'm
 9    missing.  And you can see that in the difference
10    between the simple adding them.
11        So my guess is that I'm conservative on the
12    low end by using the combined flow rather than, you
13    know, if such a thing were available, to do the
14    reconstructed flow.  I think if they had done their
15    work, given the comparison of the median, I would
16    suspect that the 10 percent flow would be somewhat
17    higher than the combined flow, and the 90 percent flow
18    would be significantly higher.
19  Q.   Okay.  So instead of the number from the
20    actual gages that are upstream from the dams and
21    diversions, you chose the number that you had converted
22    from the Thomsen and Porcello annual median discharge
23    number?
24  A.   That's right.
25  Q.   So as a practical matter, you got 581 cfs
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 1    combined flow.  Is that the Salt and the Verde both?
 2  A.   Yes.
 3  Q.   And I think on the Verde you testified that
 4    the median flow rate at the Verde at Tangle gage was
 5    about 240; does that sound about right?
 6  A.   I don't recall.
 7  Q.   We can go back to that, but I think it was --
 8    let's assume for this it's 240, okay?
 9  A.   Okay.
10  Q.   So if the -- the 581 would include the 240,
11    right, if that's the right number?
12        Actually, you got --
13  A.   Yeah, at 238.
14  Q.   The numbers already here.  You've got 238.
15  A.   So that's about 240, and that's about the
16    level of difference between the two additions of the
17    USGS work.
18  Q.   So looking at the numbers you have here, you
19    have 343 cfs basically coming off the White Mountains
20    into the Salt River at Roosevelt, right?
21  A.   Okay.
22  Q.   And you've got 238 cfs coming off the
23    Mogollon Rim into the Verde River down to Tangle Creek?
24  A.   Yep.
25  Q.   And you've got 649 cfs coming from the rest
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 1    of the discharges between Roosevelt and the Verde
 2    confluence?
 3  A.   That's part of it, yeah.
 4  Q.   What else is it?
 5  A.   Well, the modern gage -- I said this a number
 6    of times now.  The modern gage data don't account for
 7    the depletions of flow.  So those are depleted flow
 8    numbers.
 9        The Thomsen and Porcello were computing the
10    reconstructed flow predevelopment discharge.  So
11    they're also accounting for the loss of flows to the
12    uses, things that take water out of the river.
13  Q.   So you think that the two things you just
14    mentioned account for more flow than the total coming
15    off the White Mountains into the Salt River and the
16    total coming off the Rim onto the Verde combined?
17  A.   Not only do I think that, Thomsen and
18    Porcello and the USGS quality control believe that, and
19    whoever they did this work for that approved it and
20    allowed it to be published.
21  Q.   And that's assuming that your conversion of
22    Thomsen and Porcello's annual acre-foot number to cfs
23    maintained it still as a median and not an average?
24  A.   Yes.
25  Q.   Do you know what the depths would have been
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 1    on your cross sections in Segment 6 if you used the
 2    581 cfs?
 3  A.   Not offhand, no.
 4  Q.   Okay.  Well, let's go back to that.  Do you
 5    still have the Appendix D that we went through before?
 6  A.   Yep.
 7  Q.   What's the depth at Cross Section 1 at
 8    581 cfs?  Again, this is maximum depth, right?
 9  A.   It's not my testimony that 581 is the right
10    number; but reading the graph here, if you want to go
11    through that exercise, at Cross Section 1, would be
12    about 1.6.  At Cross Section 2, we're looking at about,
13    oh, 2.2.  At Cross Section 3, we're looking at about
14    2.7.
15  Q.   You said 2.7?
16  A.   Yep.
17        At Cross Section 4, looking at about 1.6.
18    Cross Section 5, oh, about 1.7.  And at Cross
19    Section 6, about 1.8.
20  Q.   So the difference between the depth numbers
21    in Column 7 on this exhibit and the depth numbers in
22    Column 5 on this exhibit is the difference between
23    using the actual gage numbers that you reported and
24    using your conversion of the Thomsen and Porcello
25    annual median number; is that right?


SALT RIVER     VOLUME 5    11/17/2015 Page 1055


 1  A.   Using the actual gage numbers for locations
 2    that were significantly upstream versus my conversion
 3    of Thomsen and Porcello's number, yes.
 4  Q.   Let's talk a little bit about the Upper Salt
 5    then.  And you mentioned this a little bit earlier.
 6    You didn't do quite as extensive of cross section work
 7    for the Upper Salt as you did for the Lower Salt in the
 8    2003 reports, did you?
 9  A.   I wouldn't characterize -- by cross section
10    work, you're talking about the --
11  Q.   The thing we've been talking about all
12    morning.
13  A.   The thing, the chart it has there on 7-24
14    that you've blown up.
15  Q.   Yeah.
16  A.   What is extensive.
17        Well, we had six cross sections on the Lower
18    Salt, and we had two for the Upper, so . . .
19  Q.   So you had six cross sections for Segment 6,
20    and you had two that you used for Segments 2 through 5?
21  A.   That's correct.
22  Q.   Jon, we've handed you some excerpts from your
23    Upper Salt report from 2003, which my understanding is
24    Upper Salt Exhibit Evidence Item Number 27.  I know you
25    have a copy of this because we've talked about it some
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 1    this morning, but I wanted to give you the excerpts and
 2    make sure the Commissioners had them so they could
 3    follow along.
 4        What I hope to have given you is the title
 5    page, the title page for Section 5, and then pages 5-1,
 6    5-3, 5-20 and 5-29.  Is that -- did we get the copying
 7    right on that?
 8  A.   You did.
 9  Q.   And I think we already established that your
10    Upper Salt report didn't include any specific cross
11    section for the reach between Stewart Mountain and
12    Granite Reef; is that right?
13  A.   I'm sorry.  Could you repeat the question?
14  Q.   This report didn't include any specific cross
15    section for the reach between Stewart Mountain and
16    Granite Reef?
17  A.   This report applied to the Salt River above
18    Granite Reef.  So it was the intention, with the data
19    we had, that it would include that reach, yes.
20  Q.   But there's nothing in the report that says
21    this is a cross section for the area from Stewart
22    Mountain to Granite Reef?
23  A.   We did not call that out separately, correct.
24  Q.   And so for all the segments other than --
25  A.   Hang on a second.  Let me just double-check.
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 1  Q.   Sorry.
 2  A.   Well, it says in Table 21 on page 5-28 --
 3    that's not one of the pages you gave me.  It says that
 4    for Reach -- oh, what at that time we were calling
 5    Reach 3, which if we look back on page 5-1, Reach 3 is
 6    Stewart Mountain to Granite Reef.  We used topographic
 7    map geometry to develop the rating curve, but that
 8    rating curve and the cross section I did not see copied
 9    in the report here.
10  Q.   Okay.  We do have, though, a cross section
11    that's just down the stream from Granite Reef, right?
12  A.   Yes.
13  Q.   And that's the one that was shown on
14    Figure 7-3 of your Lower Salt report?
15  A.   Yes.
16  Q.   Do you have any reason to think that the
17    cross section just below Granite Reef would be
18    substantially different than what a cross section would
19    look like just above Granite Reef?
20  A.   There would be some differences.
21  Q.   What would those differences be?
22  A.   Well, one thing is, downstream of Granite
23    Reef the Salt River is very different today than it was
24    prior to Anglo impact, or I would say prior to
25    statehood.
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 1  Q.   How about looking at ordinary and natural
 2    conditions?  My question wasn't very precise, but
 3    that's what I meant.
 4  A.   Yeah.  I think that the Segment 5 is a
 5    reasonable proximity -- proximile for what the river
 6    would have looked like in Segment 6.  It's a little
 7    more confined, certainly, today.  Yeah.  So there are
 8    some differences, but I would expect it to be
 9    substantively similar.
10  Q.   And your median natural flow number for
11    Segment 5 is 992; is that right?
12  A.   Yes.
13  Q.   And you got to that number by taking the
14    Thomsen and Porcello number and backing out 238 cfs for
15    the Verde?
16  A.   Right.
17  Q.   Right?
18  A.   Right.
19  Q.   So if the Thomsen and Porcello number happens
20    to be wrong, it would also affect your number for
21    Segment 5, right?
22  A.   Yeah, the math would be different.
23  Q.   Let's look on the Lower Salt report, Evidence
24    Item 30 in the Lower Salt, page D16, which is part of
25    that Appendix D we spent most of the morning on.  And
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 1    that's the curves for Cross Section 6, right?
 2  A.   Right.
 3  Q.   And if you use that cross section, which you
 4    just said was pretty similar to what's in Segment 5, if
 5    you use that and put in your 992 cfs, what depth do you
 6    get?
 7  A.   .5, .6.  It looks like I flip-flopped the
 8    numbers again.
 9        No.
10  Q.   It's the box, not the circle, right?
11  A.   It is the box.
12        Well, if you're -- 998 would give us 2.6.
13    992.  Sorry.  2.6, 2.5.
14  Q.   And do you recall what you testified to back
15    in October about what the depth would be in Segment 5
16    at the 992?  It's on page 238 of your PowerPoint.  Do
17    you recall what that was?
18  A.   Segment 5 is 3.8.
19  Q.   That's quite a bit different than the 2.5,
20    2.6 that you got by using this cross section, right?
21  A.   It would be 1.2 or 1.3 feet different.
22  Q.   Almost 50 percent more?
23  A.   Depending on which you started -- which one
24    you put in the numerator, yeah, or the denominator.
25  Q.   Back to the Upper Salt report, Jon.  And I
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 1    think you already covered some of this on your own.
 2        You still have that Exhibit 27, the Upper
 3    Salt report?
 4        I'm sorry, I didn't -- were you still looking
 5    at the answer for the last one?
 6  A.   I am.
 7  Q.   Okay.  Go ahead.
 8  A.   Just thinking about it.
 9        No.
10  Q.   Nothing different about your answer that you
11    want to say?
12  A.   No.
13  Q.   The exhibit -- Upper Salt Exhibit 27 that we
14    just gave you, I think you said you divided the Upper
15    Salt, what was then the Upper Salt, into three reaches,
16    right?
17  A.   Yes.
18  Q.   And those are discussed on page 5-1 of that
19    report?
20  A.   That's right.
21  Q.   And Reach 1 was the Black River/White River
22    confluence to Roosevelt, right?
23  A.   Yes.
24  Q.   And Reach 2 was Roosevelt to Stewart
25    Mountain, right?
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 1  A.   Yes.
 2  Q.   And Reach 3 was Stewart Mountain to Granite
 3    Reef?
 4  A.   Yes.
 5  Q.   If you look on Table 17, page 5-20 of that
 6    report, it says Long-Term Flow Estimates for the Upper
 7    Salt River.  Do you see that?
 8  A.   Yes.
 9  Q.   What number did you report as the median flow
10    rate for the reach from Stewart Mountain to Granite
11    Reef in this 2003 report?
12  A.   360 to 580.
13  Q.   And that's quite a bit different than the 992
14    you're testifying to now, right?
15  A.   Yeah, it is.
16  Q.   Let's go back to the Cross Section 6 we were
17    just looking at that you said was -- even though it's
18    below Granite Reef, it's representative of what was in
19    Segment 5.
20        If you look at that Cross Section 6 and you
21    take the 580 that you have here on Table 17, what kind
22    of depth do you get?
23  A.   It would be about 1.8.
24  Q.   Okay.  How about if you take the 360, which
25    is the other number you reported for the median natural


SALT RIVER     VOLUME 5    11/17/2015 Page 1062


 1    flow on Reach 3?
 2  A.   You said 360?
 3  Q.   Yeah, it says 360 to 580.  So you already
 4    gave me the 580.  I want to do the 360.
 5  A.   About 1.4.
 6  Q.   And both of those numbers are quite a bit
 7    lower than the 3.8 that you testified to in October,
 8    right?
 9  A.   They are indeed lower.
10  Q.   Do you have the Upper Salt report there still
11    with you?
12  A.   Yeah.
13  Q.   Okay.  And I didn't have this in the
14    excerpts, but you have it there.  Can we go to
15    page 5-31, Table 22?
16        In that table, look down to the part where it
17    says Reach 3 - Salt River Near Verde River Confluence -
18    Alluvial Channel Section, right?
19  A.   Yes.
20  Q.   That's the Stewart Mountain to Granite Reef
21    section of the Upper Salt report?
22  A.   Yes.
23  Q.   And in the first row there, you talk about
24    Mean Annual Flow.  That's the average, not the median,
25    right?
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 1  A.   That's correct.
 2  Q.   You had a mean annual flow of 1,455 cfs,
 3    right?
 4  A.   Yes.
 5  Q.   And that, you said, corresponded to a depth
 6    of 2.9 feet?
 7  A.   Correct.
 8  Q.   And when you testified last month, you said
 9    the mean annual flow was lower than that.  Excuse me,
10    the median annual flow was lower than that.
11        The median that you testified to in October
12    was lower than this 1,455 mean for this segment, right?
13  A.   Yes.
14  Q.   But with that lower number, you somehow came
15    out with a higher depth?
16  A.   Yes.
17  Q.   Your Segment 4, current Segment 4.  Sorry to
18    go back between reaches and segments, but it's partly
19    your fault, because you changed the nomenclature
20    yourself.  And I know they're different and I know why
21    you did it.  I'm not accusing you of anything.  It just
22    gets confusing.
23        Your Segment 4 goes from Roosevelt Dam to
24    Stewart Mountain Dam?
25  A.   It goes from near Roosevelt Dam.  They're
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 1    approximately correct, yeah.  The dams aren't actually
 2    the boundaries, but that's the vicinity.
 3  Q.   Close enough.
 4  A.   Yeah.
 5  Q.   Is there any water that comes in between the
 6    real boundary and the dam?
 7  A.   In the ordinary and natural condition, there
 8    may have been, but not a significant amount, no.
 9    They're pretty close.
10  Q.   Let's pull up your Slide 237, back on your
11    PowerPoint.
12        So your Segment 4 goes from Roosevelt Dam to
13    Stewart Mountain, right?
14  A.   Yes.
15  Q.   And your median natural flow number for
16    Segment 4 is 341 cfs?
17  A.   Yes.
18  Q.   Your Segment 5 starts right at the end of
19    that segment at Stewart Mountain and goes to the Verde
20    confluence?
21  A.   Yes.
22  Q.   And your median natural flow rate for
23    Segment 5 is 992 cfs?
24  A.   Yes.
25  Q.   Where did the other 651 cfs come from at
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 1    Stewart Mountain under ordinary and natural conditions?
 2  A.   Yeah, well, you know, you use the data that
 3    you have.  So we have flow data from the Roosevelt
 4    gage, which is upstream of Lake Roosevelt, it's
 5    upstream of Tonto Creek, a number of other perennial
 6    streams that come in, not as big as Tonto Creek.
 7        And we're recognizing that as you go in the
 8    downstream direction, you would expect, in this part of
 9    the canyon reach of the Upper Salt River, you would
10    expect the discharges to increase in the downstream
11    direction.  Unfortunately, we don't have a lot of gages
12    there, because they're underneath reservoirs and
13    whatnot, and so we don't have any data.  So I'm just
14    using what I know to be a lower number, and in reality,
15    we know that the discharge would gradually increase or
16    episodically increase as tributaries came in or springs
17    discharged.  So as we increase the watershed area, we
18    would expect the discharge.  But I'm using a lower
19    discharge for Segment 4 than reality would dictate.
20  Q.   And I appreciate your explanation.  But you
21    would agree with me that the analysis to which you
22    testified in October to the Commission has 649 cfs sort
23    of automatically magically arising at the location of
24    Stewart Mountain Dam?
25  A.   Yeah, no, I didn't rely too much on magic.
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 1  Q.   Well, it seems like you did, maybe.
 2  A.   Yeah, well, but I think I'm explaining that
 3    we have different data sets in different reaches, so,
 4    you know, where do we draw the boundaries.  So I guess
 5    I could have, you know, gone and looked at the drainage
 6    area for every tributary that came in, the hundreds of
 7    tributaries that came in, and made an adjustment.  And
 8    I would have had hundreds of rating curves along the
 9    way, and maybe that would've appeared less like magic
10    to you.  And I'm not sure.  That might have been the
11    illusion, rather than the reality of what's going on.
12        So we bumped it up there because in looking
13    at the amount of drainage area that was not considered
14    as we moved in the downstream direction, it seemed
15    appropriate.  And like you, I looked at those numbers
16    and said, well, if it's 1,230 in Segment 6 and I've got
17    this much coming in from the Verde, that number, using
18    the Roosevelt number, is significantly underestimating
19    the flow in Segment 5.  So I felt I needed to make an
20    adjustment there.
21  Q.   So did you consider the possibility that the
22    1,230 number might be significantly overestimating the
23    flow in Segment 6?
24  A.   No.  Well, I mean I looked at the number.  I
25    compared it to the median.  In the original report, you
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 1    know, we had that and other numbers as well.  So it
 2    seemed like a reasonable number to me.  I have a high
 3    reliance on the USGS for doing sound scientific work.
 4    They don't have a dog in this fight.  So I don't think
 5    they were particularly biased one direction or the
 6    other.  It seemed like a reliable independent source to
 7    use.
 8  Q.   But the Thomsen and Porcello number from the
 9    USGS that they reported was a median annual acre-foot
10    number, right?
11  A.   Yes.
12  Q.   And you're the one that got it down to the
13    1,230 cfs?
14  A.   All I did was convert the units.
15  Q.   By dividing by the number of seconds in a
16    year?
17  A.   All I did was convert the units.
18  Q.   Let's go back to your PowerPoint now,
19    Slide 11.
20        I'm hoping that from now on we'll have a lot
21    less math to do.  It might not help you, but it makes
22    me really happy.
23        CHAIRMAN NOBLE: Mr. McGinnis, could we
24    take five minutes here?
25        MR. MCGINNIS: Yes, sir.
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 1        CHAIRMAN NOBLE: Let's bring it back at
 2    ten after.
 3        (A recess was taken from 11:03 a.m. to
 4        11:11 a.m.)
 5        CHAIRMAN NOBLE: Mr. Fuller,
 6    Mr. McGinnis?
 7        MR. MCGINNIS: Yes.
 8        CHAIRMAN NOBLE: Go forward.
 9        BY MR. MCGINNIS: 
10  Q.   Talking about Slide 11 on your PowerPoint,
11    which is Land Department Exhibit 364.  Here you're
12    talking about floods and droughts, right?
13  A.   Yes.
14  Q.   And you say a flood is a flow above the
15    95 percent duration, correct?
16  A.   That would be one way to define it, yeah.
17  Q.   Well, that's the way you defined it on this
18    slide, right?
19  A.   That's what it says on the slide, yes, and I
20    was listing different ways you can define floods.
21  Q.   Okay.  And you also said that the drought is
22    the flow below the 5 percent duration?
23  A.   Yes.
24  Q.   And I think we established earlier that you
25    don't have any numbers in your report for the 5 percent
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 1    or the 95 percent duration, right?
 2  A.   Yeah, we talked about that.
 3  Q.   And, but you do have numbers for 10 and
 4    90 percent, right?
 5  A.   Yeah.
 6  Q.   And it sounds like from your testimony that
 7    you would agree that flows above 90 percent or below
 8    10 percent, or vice versa, depending on which way
 9    you're looking at the 10 and 90, would be not in the
10    ordinary and natural condition?
11  A.   In general, yeah.  But I think on the flood
12    end, in particular in Segment 6 with the Salt, there
13    may be flows that are above the -- well, one, we don't
14    have a very good estimate of the 90 percent flow rate,
15    so I think there's some uncertainty there.  And I think
16    I would go to one of the other markers in terms of flow
17    being above the ordinary high water mark as defining
18    what constitutes a flood on Segment 6.
19  Q.   So is it your testimony that that 95 percent
20    duration number for a flood can vary depending on the
21    circumstances; sometimes it could be 90 and sometimes
22    it could be something else?
23  A.   Yes.
24  Q.   And what determines what that number is?
25  A.   It depends, in part, on your purposes.  So
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 1    for a wildlife biologist, for instance, you know, a
 2    flood may mean when the channel bars get inundated.
 3        For a floodplain manager, they're going to
 4    think of, well, everything less than a hundred-year is
 5    not the flood we're worrying about.  So there are
 6    different levels for different types of purposes.
 7        I think for navigability there's a tie with
 8    the ordinary high water mark, so I think it's important
 9    in the definition, or at least in some definitions.  So
10    I think it's important to look at that particular
11    characteristic.
12  Q.   Mr. Fuller, we've handed you what is
13    Exhibit CO18 or Land Department Number 246.  Is this a
14    document you've seen before?
15  A.   Well, I've certainly seen these maps before.
16  Q.   If you look at the fourth map.  There's a
17    couple of blank pages, but the fourth map, it says Fort
18    McDowell, Arizona, has some numbers, says 1904 in the
19    lower right.  Do you see that?
20  A.   I do.
21  Q.   Would you agree with me that this map of the
22    Salt River in 1904 shows multiple channels in some
23    locations?
24  A.   Yes.
25  Q.   Sometimes there's two, sometimes there's


SALT RIVER     VOLUME 5    11/17/2015 Page 1071


 1    three?
 2  A.   Yes.
 3  Q.   And if you look at the next map, the fifth
 4    map in, would you agree that it shows -- that map shows
 5    multiple channels on the Salt River Indian Reservation
 6    of the Salt River?
 7  A.   On part of the Reservation, yeah.
 8  Q.   Slide 15 of your PowerPoint, and you talked
 9    about this on your direct, but you would agree with me,
10    wouldn't you, that in your testimony on the Verde, you
11    said that the bankfull discharge was somewhere between
12    the 1.5 year event and the 10-year event?  Do you
13    recall that?
14  A.   I don't recall it, but I would generally
15    agree with that, yeah.
16  Q.   And you have the numbers for the 2-year event
17    and the 10-year event here on the Salt on this slide,
18    right?
19  A.   I do.
20  Q.   And you would agree with me that if you use
21    those numbers, this chart puts the Salt clearly into
22    the braided category, right?
23  A.   Yeah.  That's what the chart would indicate.
24  Q.   Slide 35 of your PowerPoint.
25  A.   I'm sorry, you said 35?
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 1  Q.   Yeah, 35.  We actually skipped like 20.  I
 2    don't know if that's a good sign.
 3        This is the Ingalls 1868 survey plat map.
 4    You would agree with me that this shows multiple
 5    channels on the Salt near the Gila confluence, right?
 6  A.   Yes.
 7  Q.   And this survey was done in 1868?
 8  A.   In June of '68.
 9  Q.   And at that point the river was pretty close
10    to its ordinary and natural condition, right?
11  A.   Yes.
12  Q.   Okay.  Slide 41.  This slide is dealing with
13    terminology, and it says "Unstable" at the top.  Do you
14    see that?
15  A.   I do.
16  Q.   Okay.  The last entry on that slide says,
17    "Irrelevant to navigability in ordinary and natural
18    conditions."  Do you see that?
19  A.   I do.
20  Q.   You would agree with me, though, wouldn't
21    you, that the stability of the river is not entirely
22    irrelevant to navigability, is it?
23  A.   It would be entertaining to hear how you
24    thought it was relevant.
25  Q.   Well, if the instability is on relatively
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 1    short intervals, say the river moves every day, that
 2    would affect navigability, wouldn't it?
 3  A.   How much does it move?
 4  Q.   Moves 20 feet or more every day.
 5  A.   How do the depths change?
 6  Q.   They don't change.
 7  A.   I can't see why it would make a difference.
 8  Q.   Okay.  So if I had a boat dock, commercial,
 9    using the highway for commerce, I had a boat dock and
10    one day I can take my boat to the dock on the water and
11    the other day the river is 20 feet away from the dock
12    and I can't get my boat to the dock, you don't think
13    that would make a difference?
14  A.   I think that would make a difference if the
15    standard were drive-ability to the river.  But in terms
16    of navigating on the river itself, if the depths and
17    widths are unchanged and there's no other condition
18    change, I can't see how that matters.
19  Q.   So the ability to have a dock to unload your
20    cargo has no relevance at all?
21  A.   It has relevance if you need to unload at
22    that particular point.  But if you're using the river
23    in general as a highway of commerce, no; or if you
24    actually needed a dock, whether that was -- I'm not
25    sure that's a -- I'm unaware of any court case that
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 1    says to define navigability based on the ability to
 2    build a dock.
 3  Q.   But if you did need a dock, the river moving
 4    back and forth would make a difference to you, wouldn't
 5    it?
 6  A.   Well, if it was moving 20 feet per day, I
 7    guess you would need to either have a very long,
 8    flexible dock or build a dock that could be moved,
 9    which could be done.
10  Q.   And it could be moving 20 feet a week, and it
11    would still cause a problem if you had to move your
12    dock every week?
13  A.   Yeah, I guess if that were the case on a
14    river.  I'm not sure that -- I'm pretty sure that's not
15    the case on the Salt River.  But I guess I would design
16    a dock that floated and could go with the river.
17  Q.   Slide 44.  This is more of your terminology
18    discussion.  It talks about obstructions, and I know we
19    talked about this, a similar slide like this, some when
20    we just had a chat on the Verde, and I'll try not to go
21    back on the same ground.
22        But on the lower right, you say "The Federal
23    Test is based on more than just obstructions."  Do you
24    see that?
25  A.   Yes.
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 1  Q.   But you would agree with me, wouldn't you,
 2    that obstructions are part of the federal test?
 3  A.   Oh, yes, absolutely.
 4  Q.   For example, the Falls in the Montana case
 5    were considered as part of that test, right?
 6  A.   Yes.
 7  Q.   On this table, on the entry under Barges, for
 8    Sand Bars it says "Only if river wide."  Do you see
 9    that?
10  A.   Yes.
11  Q.   Does that mean that it's your opinion that a
12    sand bar is an obstruction to a barge only if the sand
13    bar runs all the way across the river?
14  A.   Yes, or I guess to be more clear, if there's
15    no way around it.
16  Q.   And the sand bar running all the way across
17    the river would be more likely on a river like the one
18    you've shown in the upper right than it would -- less
19    likely on the one that you've shown in the upper right
20    than it would on a river like the Salt, right, because
21    it's a wider river?
22  A.   It would be more likely, you said, than on
23    the Upper Salt?
24  Q.   Well, I think I said both, so let me try
25    again.
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 1  A.   Yeah.
 2  Q.   It would be more likely there would be a
 3    problem on the Upper Salt than it would be on a river
 4    like the one shown on the photograph on the upper right
 5    of Slide 44?
 6  A.   No, I'm not sure I agree with that.
 7  Q.   Okay.  So you think it's equally likely that
 8    there would be a sand bar that goes all the way across
 9    that river on that picture as it would there would be a
10    sand bar that would go all the way or most the way
11    across the Salt?
12  A.   Yeah, I guess what I'm thinking about -- I
13    guess this is always important. -- is to make sure that
14    we're talking about the same terms.
15        So a sand bar, to me, if I go to the next
16    slide, in the lower right there, you see from the
17    Cimarron River in Oklahoma.  That's kind of what I was
18    thinking about a sand bar, something that's, you know,
19    barely exposed, subsurface, shallow water and sandy.
20        And then you see from the Colorado River
21    another example of a sand bar there in the middle photo
22    that's sandy and subsurface.
23        The Salt River has bars.  They tend to be
24    gravel and cobble bars, and they tend to be on the
25    sides of the channel, rather than shallow underneath
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 1    the channel, with the exception of there's some, what I
 2    would call, crossovers.  I wouldn't really call those
 3    sand bars.  So I'm kind of meaning a different thing.
 4        So if what you're saying sand bars are are
 5    what you're seeing in the lower left picture there in
 6    the Slide 45, which is a pre-Roosevelt picture of the
 7    Salt River and -- let me get up and point at it here so
 8    the Commissioners know what I'm talking about.
 9        We have a bar right here on the river left as
10    the river goes around and it bends to the left.  It's
11    on the inside of a bend.  There's definitely a bar
12    there.  It's real wide, and there may be a lot of sand
13    in there, but at least in my experience on the Salt,
14    that's more likely to be a cobble bar.
15        And there are places where those deposits,
16    the river crosses over them from one side of the river;
17    the bars appear on the next side.  So you'll more
18    likely see that feature, that crossover feature, on the
19    Upper Salt than you are on the river if you go back to
20    Slide 44, the one that shows a barge there.  So you're
21    more likely to see that crossover cobbly feature.
22        But I would expect sand bars, as I was
23    originally meaning when I made the presentation, to be
24    more likely on -- however, I think this is actually the
25    Ohio River.  And, you know, rivers like the
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 1    Mississippi, where sand bars appear subsurface, you may
 2    not be able to see them.  They may appear mid-channel,
 3    and they're an obstacle and a challenge to river
 4    boating, which is why the Corps of Engineers invested a
 5    lot of money, or used to, in dredging rivers, which is
 6    why river boat captains, you know, that was one of
 7    their skill sets, was knowing where those things are.
 8        So, again, I guess it's a tentative yes to
 9    your answer, to your question mark, depending on what
10    you mean by the terminology.
11  Q.   With regard to barges and beaver dams, your
12    table there says "No," not an obstruction?
13  A.   Yeah.
14  Q.   If a beaver dam extends most or all the way
15    across a river, wouldn't that be an obstruction to a
16    barge?
17  A.   Yeah, I saw that the other day when I was
18    looking at this, and I was like, wait, wait.  And then
19    I thought, oh, yeah, because a beaver dam -- first of
20    all, a beaver dam would not extend across a river that
21    you're going to run a barge on.  It's just not going to
22    happen.  And if it did, because of the depths required
23    to float barges, it would be very difficult for a
24    beaver to build a dam in that situation.  I would say
25    impossible.  And if, somehow, they did it, if you can
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 1    imagine a beaver dam running up against that barge
 2    that's in the photo there, I'm going to bet on the
 3    barge.
 4  Q.   So it's not an obstruction for the barge, but
 5    it's not very good news for the beaver, right?
 6  A.   Well, you know, busy as a beaver.  They'll
 7    get back and they'll go build their lodge and start
 8    somewhere else.
 9  Q.   You've got columns here for barges and
10    canoes, right?
11  A.   Yes.
12  Q.   When you were doing the column for the
13    barges, was what you had in mind the one on the upper
14    right photo?
15  A.   I was trying to give the impression of --
16    convey the information of a big boat, a deep draw boat
17    and the kinds of rivers that they would operate on
18    versus a low draft boat.
19  Q.   And when you were thinking about canoes, were
20    you thinking about the picture on the lower right of
21    Slide 44?
22  A.   No.  Well, that is a canoe.  And I wasn't
23    thinking about that canoe in particular, although I was
24    looking for an old picture of a canoe, and I just
25    thought that one was fascinating.  You had these
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 1    grizzly old guys there in their -- in that case, what
 2    looks like a birch bark canoe, that was clearly built
 3    for steep rivers and rapids rivers.  And I thought it
 4    was interesting, and their method of propulsion,
 5    they're using poles, rather than paddles, and then
 6    you've got a guy standing up in the canoe that's in the
 7    background there poling his way along.
 8        I just thought that was an interesting
 9    picture.  It kind of gave the idea that, you know,
10    canoes are able to go around a lot of obstacles.
11  Q.   Let's go to Slide 140.  And before you get
12    too excited, we're not skipping all the way to 140.  I
13    just wanted to look at the picture.
14  A.   My excitement is contained.
15  Q.   I figured it would be.
16        Slide 140, and you talked about this on
17    direct.  This is a boat that's about 1900, 1910 it
18    says, pre-1910.  It's somewhere on the Salt, right?
19  A.   Yes.
20  Q.   And I think you described this on direct as a
21    rocker?
22  A.   No, I said the boat has rocker.
23  Q.   Okay.  Rocker has to do with the shape of the
24    boat?
25  A.   It does.
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 1  Q.   Okay.  So I want you to think about that
 2    boat, and let's go back to Slide 44.  Sorry to make you
 3    scroll through so much.
 4  A.   No worries.
 5  Q.   So would sand bars be an obstruction to the
 6    boat on Slide 140?
 7  A.   Probably not.
 8  Q.   Would it be more of an obstruction to that
 9    boat than it would a canoe?
10  A.   No.
11  Q.   Would rapids be an obstruction to the boat on
12    Slide 140?
13  A.   I'm not sure obstruction is the right word.
14    The boat on page 140, I think I said in my direct
15    testimony, in my understanding of boats, would not be
16    the boat that you would choose to run significant
17    rapids.
18  Q.   So if those folks in the -- the three folks
19    in the boat on Slide 140 wanted to go upstream from
20    where -- I assume this is Roosevelt.  When they wanted
21    to go upstream and come down, they would run over some
22    rapids, probably, right?
23  A.   Yes.
24  Q.   They would have a problem because of the type
25    of boat they have?
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 1  A.   Depends on the rapid, but I think that boat,
 2    you could handle Class I's and some Class II's.  I'm
 3    not sure I would go after a Class III in that one.
 4  Q.   They'd have a problem with Quartzite Falls,
 5    probably, right?
 6  A.   Well, you could certainly go through it.  You
 7    might not end up in the boat at the bottom.  The boat
 8    might have some water in it.  But it's not designed for
 9    that.
10  Q.   Same thing if they went downstream; if this
11    is at Roosevelt and they went downstream in this boat,
12    they probably would have hit some rapids there too
13    under the ordinary and natural conditions, right?
14  A.   Yeah, yeah.
15  Q.   And they would have a problem with that
16    because of the type of boat?
17  A.   Again, certainly -- I don't know about a
18    problem.  They would have some challenges there.  It's
19    not the boat that I would choose for that sort of a
20    trip.
21  Q.   Would waterfalls be a problem for that boat?
22  A.   If you were trying to run them.  Well, it
23    depends on the falls too.  You know, if we're talking
24    about Apache Falls, I don't think that you would choose
25    that boat to go over Apache Falls.  If you're talking
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 1    about Mescal Falls on the Salt River, yeah, you could
 2    make that.
 3        So it depends on what you mean.  If you're
 4    talking about Havasupai Falls, Havasu Falls, I don't
 5    think there's any boats at that time that could survive
 6    that sort of a drop.
 7  Q.   Well, my question was really intended to
 8    relate to whatever waterfalls you were talking about on
 9    Slide 44.
10  A.   Ah.  Yeah.  So, again, that depends on what
11    kind of falls.  So like on Slide 44, when I'm talking
12    about waterfalls, I'm thinking, you know, barges are
13    not meant to go over falls.  That would be an
14    obstruction.
15        So in those picture on the top there, if
16    there were something that was a falls, if there was
17    something that was a rapid, frankly, anything below
18    Class 1, then it would be difficult to imagine a boat
19    going through that, particularly going upstream, with
20    that kind of a load.
21        And some canoes are going to be -- it's just
22    going to depend on how large the falls are.  So
23    sometimes waterfalls can be an obstruction to canoes.
24  Q.   Would the beaver dams be an obstruction to
25    the boat on Slide 140?
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 1  A.   Not really.  I mean you may need to get out
 2    of your boat and pull it across a beaver dam.  Some
 3    beaver dams have sluices, and the drop is not
 4    significant.  You might be able to get through there.
 5    That is not a boat that's built for -- that is a flat
 6    water boat.  It's a nice boat for punting around the
 7    lake.  I wouldn't describe it as a river boat.
 8  Q.   And beaver dams, most of the time, even if
 9    you're in a canoe, you're going to have to get out and
10    lift your boat over the dam, right?
11  A.   I don't know about most of the time.  It
12    wouldn't surprise me.  You know, if you came across a
13    beaver dam and you had to hop out of your boat, it
14    wouldn't surprise me.  But I don't know about most of
15    the time.
16  Q.   Let's go to Slide 46.
17  A.   You know, thinking about my own experience
18    with beaver dams, probably more than half I get out of
19    my boat, drag it over the dam, and climb back in it.
20    So yeah.  So I would say most.  That's fair.
21  Q.   Slide 46 talks about waterfalls, right?
22  A.   It does.
23  Q.   And your definition of waterfalls in this
24    slide, does it include that it's a river flow over a
25    vertical drop that's not drowned out at high flow and
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 1    that's a permanent feature?
 2  A.   Yes.
 3  Q.   And your opinion is Quartzite Falls is not
 4    really a waterfall, right?
 5  A.   No.
 6  Q.   No, it's not your opinion or, no, it's not a
 7    waterfall?
 8  A.   No, it's not a waterfall, in my opinion.
 9  Q.   And is that opinion based upon the Quartzite
10    Falls as it is now or before the folks took the
11    dynamite to it?
12  A.   Both.
13  Q.   Quartzite Falls before the blasting was a
14    river flow over a vertical drop, right?
15  A.   There is a drop there.  And to say it washes
16    out at high flow is maybe not -- is maybe a little
17    misleading.  The character of the rapid changes as the
18    flow increases.  It does tend to get more washed out,
19    but the turbulence increases.
20  Q.   And it was a permanent feature until somebody
21    blew it up, right?
22  A.   Yeah.
23  Q.   As a matter of fact, it's still there in some
24    form?
25  A.   Oh, it's definitely there.
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 1  Q.   And on the Verde you also testified that
 2    Verde Falls wasn't really a falls, right?
 3  A.   Again, for the same reason, yeah.  So at low
 4    flow it's a drop of 4 to 6 feet, but at higher flows it
 5    tends to be buried and washed out.
 6  Q.   And Slide -- I'm sorry.  Were you done?
 7  A.   Yeah.
 8  Q.   I didn't mean to cut you off.
 9        Slide 47 talks about fords?
10  A.   Yes.
11  Q.   And the last bullet point there says that a
12    ford implies most reaches not fordable.  Do you see
13    that?
14  A.   Yes.
15  Q.   You've got a picture there.  The bottom
16    picture, does that look like it's the ford there at
17    Tempe Butte?
18  A.   Yes.
19  Q.   Do you know where the top picture is?
20  A.   I might.
21        I believe that's Segment 6, but I don't know
22    exactly where in Segment 6.  And I'm making my
23    interpretation that it's Segment 6 based on looking at
24    the character of the river and the character of the
25    background.
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 1  Q.   And there might be a lot of reasons why a
 2    particular portion of the river is not fordable, right?
 3  A.   I'm not sure quite how to answer that.  There
 4    may be more than one reason.
 5  Q.   Okay.  Is having too much water, being too
 6    deep, is that a reason why you couldn't ford it?
 7  A.   That could definitely be a reason.
 8  Q.   Current being too swift, is that another
 9    reason why it might not be fordable?
10  A.   It could be.
11  Q.   Too much mud, too muddy, does that make it
12    difficult or impossible to ford?
13  A.   Certainly would make it difficult; and if it
14    were very deep mud, yeah, that could make it --
15  Q.   Too wide?
16  A.   -- impossible for some kinds of vehicles,
17    yeah.
18  Q.   I'm sorry.
19        Too wide?
20  A.   I think people would like to have fords at
21    places where the river is narrower, during water less;
22    but I can't really think of a place where the river was
23    too wide to ford.  In some places it's nice to have a
24    ford at a wide spot because it tends to shallow out
25    there.
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 1  Q.   The slope of the approaches to the river, is
 2    that a reason that it could be not fordable?
 3  A.   Yeah, if you had a vertical canyon, deep
 4    canyon, you would go find someplace where you could get
 5    to it.
 6  Q.   The bottom being too rocky, is that another
 7    reason why it might be not fordable?
 8  A.   For some kinds of vehicles or some kinds of
 9    transport, that might be a factor.
10  Q.   How about vegetation along the bank, is that
11    a reason why it might be not fordable?
12  A.   Yeah, well, I guess it might be a reason
13    somebody might not -- might choose to not put a ford
14    someplace, because of the vegetation.  You know, you
15    might prefer to get to the river in a place where the
16    vegetation were less thorny or less thick.
17        But the river itself, whether it's fordable
18    or not, it probably -- and I guess that goes back to
19    the answer about the approaches too.  So the river
20    itself might be fordable, but the choice of the
21    location of the ford might be influenced by the
22    vegetation.
23  Q.   If you can't get to the river in the type of
24    vehicle you're using, it doesn't matter, really,
25    whether you can get across the ford or not, right?
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 1  A.   From a crossing the river in a vehicle
 2    standpoint.  But in terms of it being fordable, which I
 3    guess is the question you asked me, then that's a
 4    different answer.
 5  Q.   Mr. Fuller, what we've handed you is a
 6    document that's Exhibit CO18.  It's also the State Land
 7    Department's Exhibit 15, and it is entitled "Hayden
 8    Flower Mill:  Landscape, Economy, and Community
 9    Diversity in Tempe, Arizona."  Looks like it's written
10    by Archaeological Consulting Services, Ltd. for the
11    City of Tempe.  Do you see that?
12  A.   I do.
13  Q.   Is this a document you're familiar with?
14  A.   I don't recall having seen this one.  I know
15    that we quote Scott Solliday.  I don't recall the names
16    of Victoria Vargas or Tom Jones.
17  Q.   Okay.  Let me ask a more general question,
18    and that is, what, if any, role did you play in
19    determining what exhibits the Land Department would
20    submit as evidence to the Commission?
21  A.   Well, we have quite a number of documents
22    that we had collected over the years and provided those
23    to them, and there were certain documents that we asked
24    to be submitted.  So I was a participant in that
25    process.
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 1  Q.   Okay.  This document on page 61, which is the
 2    next page of the one that I gave you, toward the lower
 3    left part, there's a sentence that says "The Tempe
 4    Crossing."  Do you see that?
 5  A.   Is it on the title page, Chapter 5, left
 6    column?
 7  Q.   No.  After the title page.  Sorry.
 8  A.   Well, yeah.
 9  Q.   Yeah, Chapter 5, left column --
10  A.   Got the authors names up there and you go
11    down.
12  Q.   -- last paragraph?
13  A.   Okay.  Yeah, I see that.
14  Q.   It says, "The Tempe Crossing was an ideal
15    location for fording the Salt River.  Through most of
16    the Valley, the Salt River separated into two or more
17    channels spanning a soggy floodplain that was often
18    more than a mile wide, but where water flowed between
19    Tempe Butte and the Papago Buttes, the river was
20    confined to a flat narrow channel cut through a solid
21    bedrock foundation.  The ford was reliable and could be
22    safely crossed under most conditions.  Additionally,
23    Tempe Butte was a distinctive landmark which made it
24    easy to identify the precise location of the crossing
25    from great distances."
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 1        Did I read that right?
 2  A.   You did.
 3  Q.   Okay.  And is that consistent with what we've
 4    just been talking about, that there can be a lot of
 5    reasons why something's not fordable?
 6  A.   They mention a couple here, yes.
 7        Wait, wait.  You said that it's not fordable,
 8    is that the question you asked me?
 9  Q.   Yes.
10  A.   Well, I think what they're saying was that it
11    was fordable here.
12  Q.   Okay.  Well, read the second sentence then.
13    The second sentence I read -- the first sentence talks
14    about the Tempe Crossing that was a ford, right?
15  A.   Yes.
16  Q.   And the second sentence talks about "Through
17    most of the Valley, the Salt River separated into two
18    or more channels spanning a soggy floodplain that was
19    often more than a mile wide, but where water flowed
20    between Tempe and Papago Buttes."
21        Do you see that?
22  A.   Yes.
23  Q.   So are they saying through most of the
24    Valley, it was impossible or difficult to ford; but in
25    this one particular location, because of things
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 1    including the topography, it was more fordable?
 2  A.   Yeah, well, not to put too fine a point on
 3    it, but they don't actually say impossible or difficult
 4    anywhere else.  They just say this was a better
 5    location, it was an ideal location.
 6        Although, it kind of amuses me some of the
 7    reasons they're suggesting; that the river being on a
 8    solid bedrock foundation, which is not true.  And there
 9    is shallow bedrock there, but it's hardly -- the river
10    is hardly cut into solid bedrock on its bed.
11  Q.   But this is an excerpt from a document that
12    the Land Department submitted as evidence to the
13    Commission, right?
14  A.   I don't know.
15  Q.   Okay.
16  A.   I guess CO18, is that one of our numbers?
17  Q.   I think it is, but we'll let that stand on
18    the record.
19  A.   Okay.
20  Q.   On page 66 -- turn a couple more pages
21    there. -- right column, second paragraph says,
22    "Although Hayden declined to serve as Road Commissioner
23    in 1877, he was an unwavering advocate for road
24    construction to open new markets to struggling
25    communities."
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 1        Do you see that?
 2  A.   Yeah.
 3  Q.   And they're likely talking about Charles
 4    Hayden there?
 5  A.   Yeah.
 6  Q.   And Charles Hayden is the same guy that ran
 7    Hayden's Ferry?
 8  A.   Yes.
 9  Q.   Same guy that did the 1870s log float attempt
10    that you talked about on direct?
11  A.   Yes.
12  Q.   And he was an unwavering advocate for road
13    construction, is that what this says?
14  A.   That's what it says here.
15  Q.   Slide 48.
16        Slide 48, on the next to last bullet point
17    there, next to last bullet point you talk about
18    extensive modern recreational boating.  Do you see
19    that?
20  A.   I do.
21  Q.   And you would agree with me that none of the
22    modern recreational boating that occurs downstream from
23    the upper end of Roosevelt occurs under ordinary and
24    natural conditions?
25  A.   No.
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 1  Q.   Okay.  What portion of the river between
 2    Roosevelt and the Gila confluence is in its ordinary
 3    and natural condition today?
 4  A.   I would say from Stewart Mountain down to
 5    just above Granite Reef, it's in its ordinary and
 6    natural condition.
 7  Q.   So you would say that the flows between
 8    Stewart Mountain and Granite Reef today and this year
 9    are the same as they would have been under the ordinary
10    and natural conditions?
11  A.   No, I would not.
12  Q.   Slide 50, the -- I don't know what bullet
13    point it is.  There's a bullet point there that says
14    "Flow rate increases in downstream direction."  Do you
15    see that?
16  A.   Yes.
17  Q.   And that's just a general statement, right?
18  A.   Yes.
19  Q.   Doesn't include -- that doesn't occur at
20    every point up and down the river?
21  A.   No.  There's no doubt places where the flow
22    decreases.
23  Q.   And we've talked about places where it's a
24    losing stream, right?
25  A.   We have.
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 1  Q.   Slide 51 you talk about the previous
 2    segmentation, which I'm assuming is the segmentation
 3    that you did in the 2003 reports; is that right?
 4  A.   The segmentation actually started in the 1996
 5    reports and was repeated in 2003, yeah.
 6  Q.   And you say that that segmentation was based
 7    on modern human geography.  Do you see that?
 8  A.   Yes.
 9  Q.   You would agree with me, wouldn't you, that
10    Granite Reef was built -- Granite Reef diversion dam
11    was built at a place where there was a Granite Reef?
12  A.   Yes.
13  Q.   Okay.  Would a Granite Reef in or along the
14    river have an impact on navigation?
15  A.   It could.
16  Q.   Have you done any work to determine what the
17    location of Granite Reef looked like before the dam was
18    built?
19  A.   Certainly looked for things.  It would be
20    instructive to see more pictures of what it looked
21    like.
22  Q.   But you haven't found any?
23  A.   Well, I found pictures of reaches adjacent to
24    it; but of the actual reef, as you call it, I don't
25    recall seeing any pictures of exposed bedrock or
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 1    anything like that.
 2  Q.   Okay.  Slide 68.  This is your discussion of
 3    slopes, right?
 4  A.   Can you repeat the question?
 5  Q.   This is your discussion of slopes that you
 6    talked about in Slide 68?
 7  A.   This is a longitudinal profile of the river
 8    showing the different segments.  I think I repeat this
 9    slide in a number of other places.  Slopes can be
10    derived from this information, yes.
11  Q.   Do you know the primary reason why Horse
12    Mesa, Mormon Flat and Stewart Mountain Dams were built?
13  A.   To store water.
14  Q.   For what purpose; do you know?
15  A.   Water supply.
16  Q.   Do you know when there's hydropower
17    generation at those three dams?
18  A.   I don't recall.
19  Q.   Do you know much about hydropower generation?
20  A.   Very little.
21  Q.   Would you expect that one of the big issues
22    in hydropower generation has to do with slope and fall
23    of the river?
24  A.   Yes.
25  Q.   That's really how you generate the
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 1    hydropower, right?
 2  A.   You generate it from, yes, dropping water.
 3  Q.   So you would agree with me that certain of
 4    the characteristics that would make the river good for
 5    a hydropower dam would make it more difficult to
 6    navigate?
 7  A.   Not necessarily.
 8  Q.   Okay.  So the steeper slope, the better for a
 9    hydropower dam, right?
10  A.   It depends on the kind of head that you're
11    generating there.  I don't think that's a fundamental
12    law that power generation dams are built only in steep
13    reaches.  I guess if you have testimony to that effect,
14    that would be interesting to compare to locations of
15    dams.  I'm thinking of Glen Canyon.  Everything I've
16    read about that, doesn't sound like it was a steep
17    reach.
18  Q.   On the Salt River, though, these dams were
19    built on pretty steep reaches, right?
20  A.   Pretty steep.
21        Overall, the net slope in Segment 4 is
22    flatter than Segment 3, somewhat steeper than
23    Segment 5.  So pretty steep?  Pretty steep compared to
24    the Mississippi, yes.  Pretty steep compared to other
25    rivers in Arizona, not so much.
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 1  Q.   Okay.  Slide 110.
 2        Slide 110 talks about archaeology, right?
 3  A.   Yes.
 4  Q.   You don't have a degree in archaeology?
 5  A.   No.
 6  Q.   You don't have any classes in archaeology?
 7  A.   No.
 8  Q.   You don't have any professional certification
 9    in archaeology?
10  A.   I do not.
11  Q.   You're really relying primarily on
12    Mr. Gilpin's work for this part of the testimony,
13    right?
14  A.   Mr. Gilpin and his staff, yes.
15  Q.   And Mr. Gilpin is not here testifying in this
16    hearing, as far as we know, right?
17  A.   He is not.
18        And I should also point out, for the record,
19    that Mr. Gilpin had nothing to do with the Henderson
20    reference in here.  That was added after his
21    participation.
22  Q.   And Mr. Gilpin's actually never testified
23    about the Lower Salt, has he?
24  A.   I don't recall.
25  Q.   Did you have Mr. Gilpin review any of your


SALT RIVER     VOLUME 5    11/17/2015 Page 1099


 1    findings here about archaeology?
 2  A.   No.
 3  Q.   Slide 138.
 4        Slide 138 is your summary slide for the
 5    descriptions of the river, right?
 6  A.   Yes.
 7  Q.   And one of your points on the summary says
 8    "Single channel."  Do you see that?
 9  A.   I do.
10  Q.   Which of the river descriptions that you
11    looked at refer to the river as having a single
12    channel?
13  A.   I don't believe that they ever used the word
14    "single," but they do describe the river as being a
15    specific width, and in nowhere do they describe it as
16    being braided in terms of the written descriptions.
17    They don't describe multiple channels.  They don't
18    describe anastomosing.  And they don't describe
19    anything else, anything like, well, we entered the
20    channel and then we entered the channel or we crossed
21    the river and it was a series of crossings, dryland,
22    wetland, et cetera.
23        The only evidence that -- what I would
24    include in the descriptions of anything other than a
25    single channel were the maps made by Ingalls, where
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 1    there are portions of Segment 6 that I have two
 2    channels and a very few places where there's three.
 3  Q.   So there's none -- none of those descriptions
 4    refer specifically to a single channel, that you know
 5    of?
 6  A.   Well, I would say that, yes, they don't use
 7    the word "single."  But they do refer specifically to a
 8    single channel.
 9  Q.   Okay.  None of them use the word "single,"
10    none of them refer to one channel, none of them say uno
11    channels, none of them do anything that says it's a
12    single channel, do they?
13  A.   As I said, I don't recall as I sit here right
14    now that one used the word "single."  But when they
15    describe the river, they would say, oh, the river is 2
16    to 3 feet and 200 feet wide for the next 200 miles.  So
17    that, to me, is, yes, they are describing a single
18    channel.  Do they use the word "single" in that
19    instance?  No.  It's implied.
20  Q.   Slide 140 we talked about a little bit
21    already.  This is the three folks in the boat.  And I
22    think on your direct you said you thought this was
23    likely on the water that was pooled behind Roosevelt
24    Dam; is that right?
25  A.   Yes.
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 1  Q.   Slide 145.  This is a 1906 photograph of the
 2    river at Camp Roosevelt, right?
 3  A.   Yes.
 4  Q.   Would you agree that this photograph shows
 5    sand bars that extend most of the way across the river?
 6  A.   Again, this is going to depend on what you
 7    mean by the river.  There are -- there is a sandy --
 8    what looks to be a sandy floodplain that is distinctly
 9    different from the upland vegetation, and it looks to
10    be that more than half of the river is -- of the -- I
11    can point at this better than I can describe it in
12    words, so --
13  Q.   Yeah, and you have to do it with your finger
14    because the laser pointer won't work?
15  A.   Yeah, I know.
16  Q.   So if you want to stand up and do it, that
17    would be great.
18  A.   Sorry.  So I'm going to stand up.
19        So I would call this -- just based on just
20    looking at this photograph and nothing else, the
21    ordinary high water mark for this river would be here,
22    where we change from this darker soil and more
23    vegetative soil to this area that's been stripped clean
24    of vegetation.  So the ordinary high water mark would
25    go from here to somewhere over across here on the left
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 1    bank.
 2        Within the ordinary high water mark we have
 3    some kind of a low floodplain.  You might call it a
 4    bar, if you want.  It's bigger than what we call a bar.
 5    And, again, you see some sort of sandy bar on the
 6    opposite side of the bank.  That, to me, looks like
 7    more than half of what's within the ordinary high water
 8    mark is dryland.
 9  Q.   Stay up there, if you wouldn't mind.  Sorry,
10    I didn't mean to interrupt your answer.
11  A.   It looks like dryland, and I guess in some --
12    you could call it a bar in some ways.  I think bar and
13    swale topography on the active floodplain would be
14    probably the way I would choose to describe it.
15        If you're asking me where the river is and
16    I'm in a navigability hearing, which, lo and behold, I
17    am, I would be talking about the water rather than the
18    dirt, and I would say, no, I don't really see much
19    evidence of sand bars that go across the river.  I do
20    see what looks to me to be a riffle right there.
21  Q.   Okay.  If you're done with that, let me ask
22    you a question.
23        Just down the stream from where you were
24    pointing, doesn't it look like it splits into two
25    channels?
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 1  A.   No, actually, I think that's the Tonto Creek
 2    that comes in.
 3  Q.   Hmm.  Which way do you think this photograph
 4    is looking?
 5  A.   I think I'm looking downstream into it.
 6  Q.   You're looking south, downstream?
 7  A.   West.
 8  Q.   West.  Southwest.
 9        And where would the dam be when the dam got
10    built?
11  A.   I think you see the construction right over
12    here, this white area.
13  Q.   And so you're saying the thing you pointed to
14    was -- of those two things that looked like two
15    channels, you pointed to the one on the left is where
16    Tonto -- is Tonto Creek coming in?
17  A.   No, I believe this is Tonto Creek here, which
18    would be on river right.  And it may be that there are
19    two channels here.  I mean we're talking about the
20    delta of Tonto Creek, and one of these channels, I
21    believe I've seen some maps where that Tonto Creek
22    actually enters kind of in an upstream direction.
23  Q.   And this photograph was taken in March of
24    1906, right?
25  A.   It says March 6th, yeah.
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 1  Q.   And March 6th, in a normal year at least, is
 2    a time of pretty high flows, right?
 3  A.   March is typically higher than average,
 4    higher than median.
 5        I can sit?
 6  Q.   Oh, yeah.  I'm sorry, Jon.
 7        CHAIRMAN NOBLE: How long a segment do
 8    you think you have next, Mr. McGinnis?
 9        MR. MCGINNIS: I was looking at the
10    clock, and I think I can do it in the five minutes
11    before noon.
12        CHAIRMAN NOBLE: Okay.
13        BY MR. MCGINNIS: 
14  Q.   Mr. Fuller, I'm handing you -- I'm not
15    handing you.  Somebody's handing you a document that
16    is, I believe, Exhibit C32, Tab B.  It's an article, or
17    it's a book.  I think it's part of a book, actually, by
18    Robert Webb, Stanley Leake and Raymond Turner; is that
19    right?
20  A.   Yes.
21  Q.   And it's called "The Ribbon of Green," right?
22  A.   Yes.
23  Q.   And you included some of the photos from this
24    book in your PowerPoint, right?
25  A.   I did.
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 1  Q.   Turn to page 322, which I think is a photo
 2    that you didn't include in your PowerPoint.
 3  A.   I'm sorry, did you say did or didn't?
 4  Q.   Did not.
 5        322, Photograph 24.8A.  Does that show the
 6    area that we were just looking at near Roosevelt Dam or
 7    near what later became Roosevelt Dam?
 8  A.   Yes.
 9  Q.   Okay.  And is the channel on this photograph
10    wide, sandy and braided?
11  A.   The floodplain is wide and sandy.  I wouldn't
12    characterize the flowing channel as being particularly
13    braided.
14  Q.   Okay.  Mr. Webb, Leake and Turner, in the
15    caption on that photograph, says, "The channel is wide
16    and mostly barren of riparian vegetation."
17  A.   Yes.
18  Q.   Do you see that?
19  A.   Yes.
20  Q.   Would you agree with that?
21  A.   I agree that that's what it says, yes.  But,
22    again, we've talked about this on many occasions over
23    the course of these three sets of hearings.  And
24    what -- I know Bob Webb.  He and I went to grad school
25    together.  He was ahead of me, and he's a flood
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 1    geomorphologist.  Flood geomorphologists, when they're
 2    talking about the channel, mean something much larger
 3    an aspect than what a navigability scientist would be
 4    thinking about.
 5        So I would agree with him that the flood
 6    channel is wide, and it is mostly barren of vegetation.
 7    And to describe -- I guess so if you were describing
 8    the wet part of the river, to say it's devoid of
 9    vegetation would be kind of redundant, because
10    vegetation doesn't grow in the wet part of the channel,
11    in most cases.
12        So clearly he's talking about something -- it
13    being barren and clear of wet vegetation, he's talking
14    about something greater than the boating channel there.
15  Q.   But what he wrote here is "The channel is
16    wide and mostly barren of vegetation," right?
17  A.   Yeah.  I think -- yeah.
18  Q.   I'm just asking what he wrote.
19  A.   That's what he wrote.
20  Q.   Okay.
21        MR. MCGINNIS: Mr. Chairman, I have
22    another exhibit that we can start on or we can stop
23    now.
24        CHAIRMAN NOBLE: Why don't we go ahead
25    and take our lunch break, one hour.  I say that because
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 1    we intend to end at 3:55 today.
 2        (A recess was taken from 12:00 noon to
 3        1:00 p.m.)
 4        CHAIRMAN NOBLE: Mr. Fuller,
 5    Mr. McGinnis?
 6        MR. MCGINNIS: Thank you.
 7        BY MR. MCGINNIS: 
 8  Q.   Mr. Fuller, if I gave you the number for the
 9    annual discharge in acre-feet of a river for a
10    particular year and told you I wanted you to come up
11    with the average flow of that river for that year in
12    cfs, how would you do it?
13  A.   Can you repeat the question?
14  Q.   Okay.  If I gave you the number for the
15    annual discharge in acre-feet for a particular river
16    for a particular year and told you I'd like you to come
17    up with the average flow of that river in cfs for that
18    year, how would you go about doing it?
19  A.   I would do the same kind of conversion we
20    discussed before.
21  Q.   So you would multiply by 43,560 and then
22    divide by the number of seconds in a year?
23  A.   Correct.
24  Q.   With respect to your 90 percent flow number,
25    the one that's the top 10 percent, right --
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 1  A.   (Witness nodded.)
 2  Q.   -- you would agree, right, that that means
 3    that there are 36 days a year, roughly, that would have
 4    flow greater than that number?
 5  A.   Yes.
 6  Q.   Okay.  So if there was -- and you would also
 7    agree that those accounts would not be -- those days
 8    would not be the ordinary and natural condition of the
 9    river?
10  A.   Not necessarily.
11  Q.   Okay.  What's your cutoff for the upper end
12    of the flows for the ordinary and natural condition?
13  A.   So we had this discussion, and my answer to
14    you was I think in Segment 6, particularly, we should
15    give eye to the bankfull discharge.  Yeah, which would
16    be outside the 90 percent range.
17  Q.   How about for the other segments; are those
18    portions -- do those portions have a different number
19    for what the flow would be to constitute ordinary and
20    natural condition, or is it 90 percent on the other
21    segments?
22  A.   No, I think the other segments, with the
23    possible exception of 5, I think those are a better
24    reflection of ordinary and natural conditions.
25  Q.   So if the top 10 percent of the flows are not
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 1    ordinary and natural conditions, but they would be --
 2    there are roughly 36 days a year that would happen?
 3  A.   Yeah.  Right, they would be higher than that,
 4    roughly.
 5  Q.   So if I had one boating account every day on
 6    those 36 days, I could have 36 boating accounts in a
 7    particular year, all of which were done in the -- not
 8    in the ordinary and natural condition?
 9  A.   I suppose that's possible.
10  Q.   Mr. Fuller, what we've handed out is
11    Exhibit CO18, Land Department Exhibit 141.  It's a
12    photo, "Town before construction of Roosevelt Dam," and
13    I think the description, at least on the ANSAC website,
14    it says circa 1900.
15        Have you seen this photo before?
16  A.   No, actually, I don't recall seeing it.
17  Q.   And it's actually a Land Department exhibit,
18    though, I'll tell you that.
19  A.   Yeah.
20  Q.   And what I've given you is the colorized
21    version that the State submitted.  Unfortunately, what
22    we gave everybody else was a black and white version,
23    so they might have a hard time seeing what you're
24    seeing.  But we talked before the break about the
25    confluence with the Salt and Tonto Creek; do you
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 1    remember that?
 2  A.   Yes.
 3  Q.   Does this photograph show multiple channels
 4    of the Salt even before Tonto Creek comes in?
 5  A.   Yes, it does.
 6        Well, no, actually, Tonto Creek comes in
 7    right here, but -- so it's not before.  It's at where
 8    Tonto Creek comes in.
 9  Q.   Well, the split is just upstream from the
10    confluence, right?
11  A.   From the confluence of the low water, yes.
12        MR. MCGINNIS: Anybody want to see the
13    color one?
14        COMMISSIONER HORTON: What is the name
15    of this town?
16        MR. MCGINNIS: It's Roosevelt, town of
17    Roosevelt.
18        COMMISSIONER HORTON: Town of Roosevelt,
19    okay.
20        THE WITNESS: If you recall, I talked
21    about this location specifically in my direct testimony
22    and said that because of the confluence of the two
23    rivers there and because of the channel transitioning
24    from this flat to the constricted canyon downstream,
25    this would be an area -- a unique area on the river
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 1    that would be more likely to have channel instability
 2    and some multiple channels and whatnot.  So it doesn't
 3    really surprise me here at all.  I think this is
 4    consistent with my original direct testimony.
 5        BY MR. MCGINNIS: 
 6  Q.   Slide 147 on your PowerPoint.
 7        Whoa.  I have no idea why that screen looks
 8    like that, but somebody probably needs to fix it.
 9        COMMISSIONER ALLEN: While Jon is trying
10    to figure out how to get it square on the screen,
11    what's the date?  I noticed that there was no date
12    given on the thing, but what time of the year?
13        MR. MCGINNIS: Which exhibit are you?
14        COMMISSIONER ALLEN: I'm talking about
15    this one.
16        MR. MCGINNIS: Oh, I don't think if
17    says.
18        COMMISSIONER ALLEN: I know it doesn't
19    say.  But assuming what we know about the river,
20    roughly what would it be; spring, summer, fall?
21        MR. MCGINNIS: You're asking me a
22    question again?
23        CHAIRMAN NOBLE: Are we asking
24    Mr. McGinnis to testify?
25        COMMISSIONER ALLEN: Well, it was his
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 1    exhibit that was put up.
 2        MR. MCGINNIS: Actually, it's the
 3    State's Exhibit that I put up.  But, no, I don't have
 4    an opinion on that.
 5        Maybe Mr. Fuller does when he's
 6    available.
 7        THE WITNESS: It's something to do with
 8    the display.  When in doubt, reboot.  Do you want to
 9    take a few seconds and reboot?
10        MR. MCGINNIS: We're going to be talking
11    about a lot of the slides.
12        CHAIRMAN NOBLE: So please do that then.
13        Bill, after they get back up, you might
14    want to ask Mr. Fuller, since it's the State's Exhibit
15    and he's the witness.
16        COMMISSIONER ALLEN: Yeah.
17        (A brief recess was taken.)
18        BY MR. MCGINNIS: 
19  Q.   All right.  We were talking about Slide 147,
20    but I think Commissioner Allen had a question about the
21    last exhibit I gave you, which was State Land
22    Department Exhibit 141.
23    
24        EXAMINATION BY COMMISSIONER ALLEN
25        COMMISSIONER ALLEN: The question that I
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 1    had was, from just viewing this, can you tell whether
 2    this was summer, spring, fall or winter?
 3        THE WITNESS: What I'm looking for is
 4    density of vegetation and any, like, fall color of
 5    vegetation, spring sprouting, that sort of thing.  I'm
 6    also thinking about flow rates, what typically would be
 7    inundated.  And I can't see anything that I would say
 8    is that definitive, Commissioner Allen.
 9    
10        CROSS-EXAMINATION (CONTINUED)
11        BY MR. MCGINNIS: 
12  Q.   Okay.  We were on Slide 147.  Looking at the
13    photograph on the right, it's a photo taken at
14    Roosevelt Dam Site, March 6th, 1906.  Can you tell from
15    looking at this picture approximately how deep the
16    river is at that point on that day?
17  A.   How deep it is?
18  Q.   Yeah.
19  A.   No.
20        Approximately how deep?
21  Q.   Yeah.
22  A.   Deeper than a few inches, but whether I could
23    distinguish it between -- and given the appearance of
24    the surface, to me it looks like it's more than a
25    couple feet deep, and I'm talking about in the middle
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 1    of the channel.  Obviously at the edge of the channel
 2    it's zero feet deep.  So a couple of feet or greater;
 3    but whether it's, you know, 4 feet or 5 feet, 4.5 feet
 4    or 4.6 feet, I can't make that level of distinction.
 5  Q.   Okay.  Slide 151.  You talked about this on
 6    direct.  This is -- a little bit.  This is the Sheep
 7    Bridge on the Salt River, right?
 8  A.   Yes.
 9  Q.   Do you know where this is?
10  A.   Yes.
11  Q.   Tell me where it is.
12  A.   I believe they call it Shotgun Rapid now.
13    It's in Segment 5.
14  Q.   Do you know what river access point it's
15    closest to, off the top of your head?
16  A.   It's downstream of Blue Point, and it's
17    upstream of where the tubers get out.
18  Q.   Slide 152 is the next one.  You can tell from
19    this photograph, this doesn't appear to be a real long
20    voyage, does it?  Can't you?
21  A.   Who knows, but my guess is not.  They don't
22    seem like they're outfitted for extended river travel.
23  Q.   And there's a dog on the bank, right?
24  A.   There is a dog on the bank.
25  Q.   Slide 154.  This is Hayden's Ferry 1890 or
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 1    roughly 1890, right?
 2  A.   Yes.
 3  Q.   Can you tell if this river is in flood stage
 4    at this point, from looking?
 5  A.   I would say no.
 6  Q.   And you can just tell that from the picture?
 7  A.   The couple of things that I'm looking at are,
 8    it appears that there's a long, extended, exposed
 9    floodplain in the distance.  I don't see any evidence
10    of excessive velocity.  The water looks relatively
11    calm.  Yeah.
12  Q.   Okay.  Slide 158.  This is the one with
13    Vandermark and Kilgore from May 1873.  This was a
14    relatively short trip, if it occurred, right?
15  A.   It was a couple of miles, three and a half or
16    something like that.
17  Q.   And I think you said, on some questioning
18    from Mr. Murphy, that it was three and a half miles.
19    Did you measure it at some point?
20  A.   Oh, let's see.  Actually, I did, yes.
21  Q.   Do you recall testifying back in 2003 that
22    you thought it was a mile or two?
23  A.   I don't.
24        This time I did measure it, though, so . . .
25  Q.   You didn't measure it before you testified in
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 1    2003, right?
 2  A.   Nobody had asked me that before.
 3  Q.   And when you measured the three and a half
 4    miles, did that include the distance on the canal or
 5    not?
 6  A.   No.
 7  Q.   And do you know whether this trip could have
 8    occurred during a flood?
 9  A.   Nothing in the -- the article is very brief,
10    as I mentioned in my direct testimony.  So there's
11    nothing that we found that said it was a -- it occurred
12    during a flood.
13        I do think that you could probably have made
14    that trip in a flood.  But nothing about it suggests
15    that it was flood conditions.  I think we've heard
16    testimony over the years from some folks who thought
17    boating in floods was excessively dangerous, so that
18    would indicate that maybe people would not be likely to
19    go out and try it in flood.  I don't recall ever seeing
20    any descriptions of 1873 being a flood year.
21  Q.   Do you recall testifying back in 2003 that
22    you couldn't tell whether it was in a flood or not?
23  A.   There's nothing in there that says it's in a
24    flood, so yeah.
25  Q.   And there's nothing that says it's not in a


SALT RIVER     VOLUME 5    11/17/2015 Page 1117


 1    flood?
 2  A.   That's right.  Seems like if it being in a
 3    flood might have been more newsworthy, but -- in the
 4    sense of, hey, they boated it and it was a big flood,
 5    or there might have been another news story, which I
 6    didn't see on the page about floods.
 7  Q.   Slide 159 is the Hayden 1873 log float
 8    attempt, right?
 9  A.   Same year, next month.
10  Q.   I'm sorry.  I think we're still on 158 on the
11    screen, for those following along at home.  There you
12    go.
13        Okay.  I think you testified on direct that
14    this probably wasn't on the Salt; it was on the Black
15    River or the White River?
16  A.   I think what my testimony was, is it's my
17    suspicion that it was on the Black or the White.  It
18    may have well been in Segment 1, but I think it's more
19    likely that it was up on the Black or the White.
20  Q.   And you don't have any real historical basis
21    for that conclusion, do you?
22  A.   I guess my conclusion for that is the
23    conditions of the river on which I guess are historical
24    conditions, where things existed in terms of -- but if
25    you're asking me is there a historical document that
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 1    says this was on the Black or the White, no, I don't,
 2    otherwise I would have eliminated the word "probably"
 3    and not had a question mark after "Segment 1."
 4  Q.   Did you talk with Mr. Gilpin, your historian,
 5    about your conclusion that this wasn't even on the
 6    Salt?
 7  A.   No.
 8  Q.   And you recall, don't you, that your 2003
 9    report referred to this trip as being on the Salt?
10  A.   Yes.
11  Q.   So your conclusion that it probably was on
12    the Black River or White River is a relatively recent
13    development?
14  A.   Yes.
15  Q.   And the slide here on that trip refers to
16    rapids and boulders and narrow canyons; is that right?
17  A.   Yes.
18  Q.   And I think what you said on direct was it
19    must have been on the Black River or White River or on
20    Segment 1 because there aren't any of those things in
21    the rest of the Salt; is that right?
22  A.   I think that's a mischaracterization of what
23    I said, but what I said was similar to that.
24  Q.   Tell me what you said.
25  A.   I said it's more likely to have been in that
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 1    case.  I don't think I ever said there are no rapids or
 2    boulders in segments below, Segment 2 and below; or if
 3    I did, I certainly didn't mean to.  There are indeed
 4    rapids below there, and I think it should be clear to
 5    the Commissioners that I've shown you many pictures of
 6    rapids below there.
 7  Q.   Well, let's look at some of those.
 8  A.   So the essence of my --
 9  Q.   But I guess --
10  A.   The essence of my testimony was that the
11    conditions described are more characteristic of the
12    White or the Black Rivers, in terms of, you know,
13    canyons being too narrow to admit passage of a log
14    or -- and that's certainly a characteristic more so of
15    the White River, and there are other reasons that I
16    went through too that I believe that.
17  Q.   What we've handed you is a copy of some
18    excerpts from Exhibit C18, which is Land Department
19    Exhibit 255, and these were photos you took on
20    November 8th, 2014 of a trip on Segment 2; is that
21    right?
22  A.   Yes.
23  Q.   And I didn't include all the photos, because
24    I had to copy them in color.  So I got some of them.
25        So let's look at the first one, and it has a
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 1    date and timestamp on the lower right-hand corner,
 2    right?
 3  A.   Yes, it does.
 4  Q.   So the one that says 9:16, does that look
 5    like an area that would be difficult to get a load of
 6    logs through if you were trying to float logs down the
 7    river?
 8  A.   Yes.  However, it was not so narrow as to
 9    admit a passage of a single log.
10  Q.   Are there rapids and boulders in that photo?
11  A.   That is Bump and Grind Rapid, yeah.
12  Q.   The canyon might be described as relatively
13    narrow?
14  A.   No, I wouldn't call that relatively --
15  Q.   This is still in Segment --
16  A.   I mean narrow compared to Segment 6, but this
17    is not a particularly narrow part of the canyon, no.
18  Q.   This is on Segment 2?
19  A.   Yes.
20  Q.   The next one is 9:35, the timestamp.  Another
21    place where you have rapids and boulders there?
22  A.   Yeah, I misspoke.  That was actually Kiss and
23    Tell Rapid there in 9:16.
24        9:35, yes, I'm looking at that now.
25  Q.   If you were floating logs down the river to a
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 1    sawmill, this would be a place that would cause kind of
 2    a problem, wouldn't it?
 3  A.   It would be a problem, a place you might need
 4    to unjam them a little bit and push them through.  It
 5    depends on what time of year you were doing it.  This
 6    flow rate's at 188 cfs.  It's pretty low.
 7  Q.   Might create a logjam there at this section?
 8  A.   At this flow rate, a logjam, I don't know.  I
 9    think you'd probably hang up some logs there and you
10    would need to straighten them out on your way through.
11  Q.   The next photograph is 9:43.  The same
12    question.  It would be difficult to get logs through
13    there, wouldn't it?
14  A.   More difficult than in a pool reach, yeah.
15    That's Bump and Grind Rapid there.
16  Q.   Next photograph --
17  A.   We just got done paddling through there.
18  Q.   The next photograph I have is 10:03.  Another
19    section that would be hard to get logs through?
20  A.   No, not really there, no.
21  Q.   Okay.  That is on Segment 2, right?
22  A.   It is.
23  Q.   Okay.
24  A.   That's Mother Rock.
25  Q.   The next section -- the next photograph is
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 1        11:01.  The same question.
 2  A.   Yeah, again, this is the entry to Overboard
 3    Rapid, and it's one of the wider, shallower spots on
 4    Segment 2.  And, yeah, you would need to align your
 5    logs to get them to float through there, depending on
 6    the size and length of your logs.
 7  Q.   Could have been a place where if you were
 8    trying to float logs all the way down the Salt, that
 9    you would have given up?
10  A.   No.  It's probably a place you would stash
11    some people to align them.  Again, I don't know that
12    you would attempt to float logs at this particular flow
13    rate.  You would probably do your log floats at higher
14    flow rates.
15  Q.   Do you remember when the Hayden attempts
16    were?
17  A.   It was in June.
18  Q.   And July?
19  A.   Let's see.  I just saw June here.  The
20    reconnaissance was in June.  The canoe trip was -- the
21    articles were June 21 and 28.
22  Q.   Okay.  We'll come back to that.
23        The next picture with 11:01 date stamp, same
24    question.  Difficult to get logs through there?
25  A.   Yeah, you would work a little bit.  That's
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 1    actually the same location as the one you just asked me
 2    about.
 3  Q.   Let's skip down a couple, just for sake of
 4    time.
 5        11:02, is that the same place?
 6  A.   11:02?
 7  Q.   Yeah.
 8  A.   Yep.
 9  Q.   Okay.  11:08 I just included because it's a
10    nice picture of Mr. Slade.
11        11:12, if you look downstream there, is that
12    another place where you might have difficulty getting
13    logs through?
14  A.   The same answer as before; you would need to
15    work a bit there.
16  Q.   Is the canyon there relatively narrow at that
17    point?
18  A.   Not really.  I mean it's narrower than some
19    places and wider than others.
20  Q.   Skipping down a couple of photos to 11:36,
21    same question.  Is that another place that would be
22    difficult to float logs through?
23  A.   At that place, no.  That's a nice deep
24    channel through there.  That's the area going into
25    First Camp or Second Camp.  I forget what it's called.
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 1  Q.   How about 14:16?
 2  A.   That actually brings up a good point, because
 3    one of the points of these photos is sometimes what you
 4    look at when you're looking at a picture, your eye
 5    focuses on the rocks.  You have a very different
 6    experience when you're on the river in a boat.
 7  Q.   If you're trying to float logs down the river
 8    in 1873, wouldn't your eyes focus on the rocks too?
 9  A.   Well, I think you'd focus on the logs.  But,
10    like I say, when you're on the river right here and
11    you're not looking at a picture, there are open
12    channels through here that are pretty wide and clear.
13  Q.   Can't see that from the photo, though, right?
14  A.   And that's one of the tricks about looking at
15    photos, is that very helpful to be out there in the
16    field and have that kind of experience on the ground in
17    a boat.
18  Q.   Photograph 14:16, same question.
19  A.   14:16?
20  Q.   Yes.
21  A.   No, there's a good channel on river right
22    there; but, yeah, you would need to make sure your logs
23    were over on that side.  So you might need somebody to
24    help guide them over in that direction.
25  Q.   How about 14:23?
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 1  A.   Yeah.  Oh, you would work a bit to get your
 2    logs through this section.
 3  Q.   The next, the second 14:23, has somebody
 4    there in their boat with a paddle over their head.  Is
 5    that you?
 6  A.   Yeah.
 7  Q.   Looks like somebody's pretty happy to have
 8    survived the rocks there, right?
 9  A.   It was great to be on the river.  We were
10    happy all day long, and there was no question of
11    survival at any point.  It was a very easy run to make.
12  Q.   Mr. Fuller, do you know where the Sierra
13    Anches are?
14  A.   I believe those are the mountain range that
15    are between the Tonto and -- Tonto Creek and Salt
16    River.  So it would be river left of Tonto Creek and
17    river right of Salt River.
18  Q.   And I think you said on your direct that one
19    of the reasons you thought this Hayden attempt was up
20    off on Black River or White River was because there was
21    no harvestable timber on the Salt River area; is that
22    right?
23  A.   Along the Salt, yeah.
24  Q.   There is harvestable timber in the Sierra
25    Anches, isn't there?
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 1  A.   There are, yes.
 2  Q.   And that's relatively close to Roosevelt,
 3    right?
 4  A.   Relatively.
 5  Q.   Okay.  And that's actually where they got the
 6    timber from to build Roosevelt Dam, isn't it?
 7  A.   Yes.
 8  Q.   That's where the sawmill --
 9  A.   I believe so.  At least some of it came
10    there.  I knew they floated logs down the river to the
11    dam, so . . .
12  Q.   They built a sawmill and built a road to the
13    dam from the sawmill too, right?
14  A.   There was already a road down in the Tonto
15    Valley or the -- whatever we call that valley there.
16  Q.   What I've handed you is Exhibit CO2, State
17    Land Department Exhibit 42, and this is an article
18    called "Pioneers tried to float logs down Salt River
19    for sawmill in Valley."
20        Do you see that?
21  A.   Yes.
22  Q.   And this is by Earl Zarbin.  Are you familiar
23    with Mr. Zarbin?
24  A.   I know the name, yeah.
25  Q.   Have you seen this article before?
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 1  A.   I may have.
 2  Q.   Okay.  At the bottom of the left column on
 3    here, it talks about the Hayden trip in June.  Do you
 4    see that?
 5  A.   Yes.
 6  Q.   And then if you go to the right column, the
 7    first paragraph, it says, "In July, Hayden made a
 8    second expedition to the mountains in pursuit of
 9    timber.  This trip apparently was unsuccessful, too."
10        Do you see that?
11  A.   I see that he says that, yeah.
12  Q.   So at least Mr. Zarbin thought the historical
13    record showed that Mr. Hayden had made two different
14    attempts that summer, one in June and one in July?
15  A.   Yeah.
16  Q.   Okay.  And then he talks about the 1885
17    expedition by William Burch.  You know about that one,
18    right?
19  A.   I do.
20  Q.   Okay.  And then the next to last paragraph
21    says, "A Phoenix newspaper, The Arizona Gazette, said,
22    'The absence of drift and the general character of the
23    canyon demonstrates most [successfully] that such a
24    project may be successfully undertaken.'"
25        Do you see that?
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 1  A.   Yes.
 2  Q.   And then it says, "This...will open to this
 3    Valley the timber belt of the Sierra Ancha."
 4  A.   Yes.
 5  Q.   Slide 164, this is the Yuma or Bust Buckey
 6    O'Neill expedition, right?
 7        I'm sorry, I'll wait until you get there.
 8  A.   Yes.
 9  Q.   And Mr. Murphy talked to you some about this
10    back in October.  My question refers to your comment
11    here that it was a knee deep flow.
12        Knee deep can be different depending on whose
13    knees you're talking about, right?
14  A.   Yes.
15  Q.   And also could be different if you're
16    actually standing on rock versus sinking into the mud?
17  A.   Yes.
18  Q.   And you recall that this is the article that
19    actually referred to the participants as mud turtles?
20  A.   Yes.
21  Q.   Slide 168, and Mr. Murphy talked to you a
22    little bit about this one too, so I'm going to
23    hopefully be brief.
24        This is the William Burch 1885 trip, correct?
25  A.   Yes.
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 1  Q.   They actually flipped their boat and lost
 2    some of their gear on this trip, right?
 3  A.   Yes.  That's what it says right there.
 4  Q.   Okay.  And this is the one -- one of the --
 5    well, this is the one where the newspaper article
 6    refers to this as a hazardous trip.  Do you recall
 7    that?
 8  A.   I do recall that they -- this is the one
 9    where they called them the daring adventurers.
10  Q.   Would it surprise you if that same newspaper
11    article referred to the trip as a hazardous one?
12  A.   I don't know for a fact that they did.  I
13    guess if you're telling me that it does, at this time I
14    have no reason to doubt you, but sure.
15  Q.   I'm sorry.  I'm just trying to save some time
16    and paper.
17        What we've given you is Exhibit C18, State
18    Land Department 132, which is an article, blowup of an
19    article, from the Arizona Gazette, June 3rd, 1885.  Do
20    you see the ninth line down, in that area, "The rapids
21    with numerous projecting boulders make the trip a
22    hazardous one"?
23  A.   Yeah, my understanding is this article was
24    written before they went or they had left the day
25    before.  So I guess whether it was going to be
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 1    hazardous or not was something they were going to find
 2    out, but there's not a post-trip report saying it was
 3    hazardous.
 4  Q.   What we've handed you is a document that's
 5    Exhibit CO18, Land Department Exhibit 133.  Do you see
 6    that?
 7  A.   Yes.
 8  Q.   This is an article you've seen before?
 9  A.   Yes.
10  Q.   About two-thirds of the way down there, it
11    says, "In fact, Mr. Burch, who is a sawmill man on the
12    upper Salt river has partially contracted for the
13    delivery of Tempe of over one thousand railroad ties."
14        Do you see that?
15  A.   Yes.
16  Q.   So according to this newspaper article,
17    Mr. Burch already had a sawmill on the Salt River?
18  A.   Yes.
19  Q.   Okay.  So there was clearly some reason for
20    him to want to try to float logs down there?
21  A.   Yes.
22  Q.   This is not a situation where the
23    circumstances of the development didn't give people
24    reason to try to navigate or float logs down the river?
25  A.   Say that again?
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 1  Q.   This is not one of those situations which
 2    have occurred on some of the rivers, where because of
 3    the way developments happened, people never had a
 4    reason to navigate it?  Here, Mr. Burch clearly had a
 5    reason to float logs down the river, and he was trying?
 6  A.   Yes.  Well, he was determining whether it
 7    could be possible or not.
 8  Q.   That's fair.
 9  A.   I don't know that he -- the article says he
10    actually floated logs.  He floated a boat.
11  Q.   And it doesn't say anywhere here that he has
12    a sawmill on the Black or the White River, right?  It
13    says "upper Salt."
14  A.   Yes.
15  Q.   And you don't know of any of the newspaper
16    articles that deal with this account that talk about it
17    being on anything other than the Salt, right?
18  A.   That's correct.
19  Q.   And this trip included Mr. Burch, John
20    Meadows and Lew Robinson, right?
21  A.   Yes.
22  Q.   And it says, on the prior article that I gave
23    you, that this was the first time anybody had ever gone
24    down through the canyon.  Do you recall that?
25  A.   There's three articles in different time
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 1    periods that describe trips down that part of the Salt
 2    River as being the first trip.
 3  Q.   And two of those articles that describe the
 4    trip going down the Salt River for the first time
 5    include Mr. Meadows?
 6  A.   They include a Mr. Meadows, sure.
 7  Q.   And one of those articles is 20-some years
 8    after the fact?
 9  A.   Yes.
10  Q.   So would you agree with me that it's
11    possible, at least, that the Meadows trip and the Burch
12    trip were really the same trip?  One had a
13    contemporaneous -- there's one contemporaneous
14    newspaper account and one 20-some years later that's
15    real similar, but just a little different?
16  A.   Yeah, I think I went through this at some
17    length in my direct testimony, and I guess I can
18    understand somebody making that argument.  There's
19    enough similarities that I think you can make that
20    argument.  I think some of the dissimilarities make me
21    suspect that it is more probable that it's two separate
22    trips.
23  Q.   It's just hard to tell?
24  A.   It's harder to tell than distinguishing
25    between others in the accounts that we have on the list
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 1    here.
 2  Q.   Slide 172.  This is a map of the Major
 3    Spaulding account from December 1888.
 4        Do you have any estimate of what the distance
 5    was of this trip on the Salt?
 6  A.   No.
 7  Q.   Relatively short distance, wouldn't you say?
 8  A.   Looks like it's in the neighborhood of
 9    10 miles, maybe, maybe a little less.
10  Q.   Slide 175.  This is a Stanley Sykes and
11    Charlie McLean account from the winter in the 1890s.
12    Your slide here says that they walked beside the loaded
13    boat in depleted flow areas.  Do you see that?
14  A.   I do.
15  Q.   The newspaper article for this trip actually
16    talks about them physically carrying the boat for some
17    stretch of it, right?
18  A.   Yes.
19  Q.   And that they really either walked and pulled
20    the boat or carried the boat for most or all of the
21    part of the trip that was on the Salt; isn't that
22    right?
23  A.   Yes.  It said they had dry reaches until they
24    reached the Gila confluence.
25  Q.   But when they got to the Gila, they had a
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 1    little better going, it says?
 2  A.   Yes.
 3  Q.   Slide 181.  You talked about this some on
 4    direct.  As far as we know, this account of floating
 5    logs from Fort McDowell down the river never really
 6    happened?
 7  A.   We know for a fact that it didn't, and the
 8    reason was, when we found this article from The Salt
 9    Lake Herald, it said they didn't because they were
10    afraid of damaging Arizona Dam.  So, and the only
11    reason I included this, as I said in my direct, is
12    because in the Land Department report it mentions this;
13    well, somebody might have floated logs at some point in
14    time.  And this kind of clears up the fact that, no,
15    they didn't actually do that, and there was a reason
16    for that.
17  Q.   Slide 183.  You talked with us -- about this
18    with Mr. Murphy, and my recollection of what you said
19    was this was likely a period of higher flows, but it
20    wasn't necessarily in a flood.  Do you recall that?
21  A.   The flows were above average, yeah.  There
22    had been a flood, and I believe this to be on the
23    receding limb, after the receding limb of the flood
24    part of the flood.  I think it was certainly high flow.
25  Q.   So the sentence that you've put in a box here
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 1    about "via the pack train, or else was hauled up the
 2    river in a boat," do you see that?
 3  A.   Yes.
 4  Q.   That same sentence, if you go up six lines,
 5    part of that same exact sentence says, "and at the time
 6    of the heavy rains and floods."
 7        Do you see that?
 8  A.   The sentence, in its entirety, says, "The
 9    completion of this road will solve the big
10    transportation problem for the government, as before
11    its completion, and at the time of the heavy rains and
12    floods, the nearest the Mesa stage could get to
13    Roosevelt was Botticher's camp, some four miles
14    [downstream]."
15        So it's referring to a flood in the past that
16    had wiped out the road.
17  Q.   And that's the same sentence talking about
18    the same flood where you talk about them hauling goods
19    up the river in a boat?
20  A.   I took it to mean that there had been a flood
21    that had wiped out the road, and now, because of that
22    damage, they were using alternate means to get
23    materials to the dam.
24  Q.   That's your interpretation of the language
25    there?
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 1  A.   Yes, it is.
 2  Q.   Slide 186.  This is another one that we don't
 3    have any evidence that it ever happened, right?
 4  A.   That, I believe, was my testimony, yes.
 5  Q.   187.  Your slide doesn't say anything about
 6    it, but this particular article actually says that the
 7    two folks involved in this one found the Salt River a
 8    poor stream for navigation.  Do you recall that?
 9  A.   I believe that was my testimony.  I think I
10    actually used those words.
11  Q.   It's not on the slide?
12  A.   It's not on the slide, no.
13  Q.   And this trip was a week or so after a flood
14    that was 199,500 cfs; isn't that right?
15  A.   It was sometime after a flood, yes.  So there
16    was a -- let's see, this was on the 9th.  The flood in
17    November was 195,000 cfs, which was unusually large.
18    And I think we will both agree it was definitely a
19    flood.  And I think I recall from the article that
20    that's what they were out there doing, was looking at
21    what might have been damaged in that big flood.
22  Q.   Okay.  So just to be clear, how far do you
23    say that trip was after the flood of 199,000 cfs?
24  A.   You know what, I didn't write down in my
25    notes what the date of it.  I just know it was in
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 1    November.  So I guess if we take the latest possible
 2    date, it would have been November 30th, and so 9 days,
 3    10 days.
 4  Q.   Okay.  And on this particular trip the folks
 5    who were on it ended up giving up and hitching a ride
 6    home with A.J. Chandler; isn't that right?
 7  A.   That sounds right.  I didn't write down
 8    Mr. Chandler's name, as I recall.  I don't see that
 9    here.  But, yeah, I have a recollection that they did
10    get a ride home and they gave up.
11  Q.   So by your definition of successful boating,
12    this one wasn't a success, right, because they didn't
13    get where they were going?
14  A.   I think if you look a few slides ahead,
15    you'll see that's what I wrote down.
16  Q.   Slide 189.  This is the boat theft case?
17  A.   Yes.
18  Q.   The article suggests that this one actually
19    might have been during a period of high water too,
20    right?
21  A.   According to the USGS, we had 5,500 cfs of
22    inflow to the Salt River, and if they were diverting
23    water out, it would have been less than that by the
24    time we got down to this place.  But that's a decent
25    flow, and I don't think I would call that a flood in
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 1    this reach of the river, but it was above the median.
 2  Q.   The actual title of the newspaper article
 3    that you're relying upon is, "An Act of Piracy on the
 4    Raging Salt."  Isn't that true?
 5  A.   Yeah, you know, we get to this fanciful
 6    language thing that we talk about from time to time.
 7    You know, the last article you were asking me about
 8    with the reclamation engineers, talking about
 9    shipwrecking.  I don't know what shipwrecking means to
10    you, but, you know, a shipwreck seems like your boat
11    was broken apart and your gear was scattered around.
12        And, in fact, what they describe is that
13    their shipwreck was they hit a rock in one rapid and
14    then they struck on a sand bar and once threatened to
15    turn over.  That doesn't seem like much of a shipwreck
16    to me.  So, you know, I kind of put that in --
17        COMMISSIONER HORTON: That isn't a ship.
18    A ship is something that's separate from a boat.  A
19    boat goes on a ship, but a ship doesn't go on a boat.
20        THE WITNESS: My father would be very
21    proud of you, having been a Navy man.  He would tell
22    you there are distinct differences between ships and
23    other kinds of boats.
24        So certainly that kind of language and,
25    again, I would -- you know, the raging river there, I
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 1    think that's some colorful language there, so . . .
 2        BY MR. MCGINNIS: 
 3  Q.   So if --
 4  A.   If it were so raging, it's hard to imagine
 5    that a couple of kids would be able to successfully
 6    pilot this boat.
 7  Q.   So you would agree with me that at least some
 8    of the portions of these historical newspaper articles
 9    can be exaggerated?
10  A.   Well, I didn't say that it was an
11    exaggeration.  It's just that the language they use is
12    maybe different than the language you may use today.
13        So they have descriptions that are -- I think
14    they especially like to poke fun at people they know.
15    So I guess in some cases.  In some cases there can be
16    exaggerations, yeah.  And it seemed like they're fairly
17    obvious about those situations.
18  Q.   Slide 190, this is an entry about Louis
19    Selly, boat builder; is that right?
20  A.   Yeah.
21  Q.   And this article says nothing at all about
22    boating on the Salt River, does it?
23  A.   No.
24  Q.   This person could have been building boats to
25    use on the Gila or the Verde?


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(38) Pages 1136 - 1139







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Administrative Hearing - Volume 5
November 17, 2015


SALT RIVER     VOLUME 5    11/17/2015 Page 1140


 1  A.   Then we agree that boats can be used on the
 2    Gila and the Verde.
 3  Q.   No, I'm just asking you whether this person
 4    could have been building boats to use on the Gila or
 5    the Verde?
 6  A.   Yeah, I think in my direct testimony I said
 7    exactly that, is that we don't know.  We just know that
 8    he was a boat builder in Phoenix and he had orders for
 9    boats, and we don't know where they were being used.
10  Q.   Could have been used on the canals?
11  A.   Yeah, I think people can use boats on the
12    canals.
13  Q.   Could have been building boats to use to
14    cross the river during floods, which we know happened?
15  A.   I suppose that's true.
16  Q.   Could have been built because it's 1909 and
17    he could have been building boats to use on Roosevelt
18    Lake when it filled?
19  A.   That seems like more of a stretch, but sure.
20    We know there were boats used up there.
21  Q.   Actually, we just saw a picture of one this
22    morning, right?
23  A.   We did.
24  Q.   Slide 201.  This slide refers to George
25    Greenwald, February 1908; is that right?
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 1  A.   Yeah.
 2  Q.   And one of the bullet points there talks
 3    about floating a raft of lumber on the river down to
 4    the dam.  Do you recall that?
 5  A.   Yes.
 6  Q.   Do you have any idea what the distance of
 7    this event was?
 8  A.   No.  It was a minor portion of Segment 3, is
 9    my guess.
10  Q.   Mr. Fuller, what we've handed you is a copy
11    of Exhibit C18, State Land Department Exhibit 252,
12    which looks to be an article from February 19th, 1908
13    from the Arizona Republican.  Have you seen this one
14    before?
15  A.   Yes.
16  Q.   And is this the article that you relied upon
17    for the George Greenwald account?
18  A.   Well, I cite -- I apologize.  It probably is.
19    I didn't put my citation on this article.  I missed
20    that one.  So if it's important to you to know whether
21    it's exactly the article, I have a book of the articles
22    I used.  I can look it up for you.  But I suspect that
23    it is.
24  Q.   Okay.  The first sentence of this article
25    says, "The bull-head is made of timber, dirt and
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 1    stone."
 2        Do you have any idea what a bull-head is, as
 3    used in that context?
 4  A.   No, I don't know for sure.
 5  Q.   Okay.  The next sentence says, "The timber is
 6    carried from the road that runs to the river.  Just
 7    above the tunnel to the tunnel's mouth by means of a
 8    raft."
 9        Did I read that right?
10  A.   "The timber is carried from the road that
11    runs to the river.  Just above the tunnel to the
12    tunnel's mouth by means of a raft."
13        Yeah.
14  Q.   Does that tell you anything about the
15    distance of this trip?
16  A.   That it's not far.
17        And just so we're clear, I don't believe I
18    counted this as one of my episodes of successful
19    navigation.  I'm just -- it was included in the Land
20    Department report, so for the sake of thoroughness.  I
21    think my testimony in direct was this was occurring in
22    a disturbed part of the river.
23  Q.   Mr. Fuller, what we've handed you is
24    Exhibit CO32-C, which is an internet article about
25    Arizona 1912 to 2012.  I would like to point your
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 1    attention to page 3 of 16, which has a map of Roosevelt
 2    Dam and vicinity.  Do you see that?
 3  A.   Yeah.
 4  Q.   Okay.  The last page of the exhibit is a
 5    blowup of that particular map, and I'll bring you mine
 6    because -- do you have a color one?
 7  A.   I do.
 8  Q.   Okay.  Do you see the dam there in this
 9    picture, in this map?
10  A.   Yes.
11  Q.   Do you see next to the dam, river left, there
12    is a thing that says "Sluicing Tunnel"?
13  A.   Yes.
14  Q.   Do you see a road right under the word "Salt"
15    that says "Old Canyon Road"?
16  A.   Yes.
17  Q.   Can you tell from the legend here, if that's
18    the road they're talking about just above the tunnel
19    and that's the tunnel they're talking about, about how
20    long the trip would have been?
21  A.   You know, it doesn't specifically say, but it
22    wouldn't surprise me if that's the road there.
23  Q.   Wouldn't surprise you?
24  A.   It would not.
25  Q.   Okay.
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 1  A.   And, also, I guess that being the case, it's
 2    helpful to have this map, and we should put this
 3    account as being in Segment 4, not in Segment 3.
 4        But you're right.  But it's regardless,
 5    because I'm not counting this as one of our successful
 6    navigation accounts.
 7  Q.   Why does this map move you to Segment 4 if
 8    the dividing line between 3 and 4 is at Roosevelt Dam?
 9  A.   Remember, I said this morning it's not
10    actually at the dam.  It's at the beginning of the
11    canyon.
12  Q.   Okay.  So you would agree, from looking at
13    the scale here on the map, that this is somewhere in
14    the neighborhood of 2 to 300 feet, if that's the road
15    and the tunnel they're talking about?
16  A.   No argument from me.
17  Q.   And if this was in 1908, with Mr. Greenwald,
18    the water would have already been starting to back up
19    behind the cofferdam that they were building, right?
20  A.   Well, it sounds like, from the description,
21    that there was an area of current and an area of
22    backwater, and he kind of accidentally got out into the
23    current, so a little bit of -- yeah, a little bit of
24    backwater there.
25  Q.   So on Slide 203 -- I'm sorry, you lost your
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 1    signal on that one.
 2        You're good now.
 3        Slide 203, where in the last bullet point you
 4    say "Logs, lumber were floated downstream to the dam,"
 5    really the only thing you're talking about is this trip
 6    that's a couple hundred feet, and it's on water backing
 7    up from the dam in 1908?  You don't have any other
 8    evidence of that happening, do you?
 9  A.   I have a vague recollection of something
10    else; but as I sit here today, no, I don't.
11  Q.   Slide 216.  This is Quartzite Falls Rapid,
12    the picture.  This picture is after the blasting,
13    right?
14  A.   Yes.
15  Q.   So the rapid is not in its ordinary and
16    natural condition on this picture; is that correct?
17  A.   Yes.
18  Q.   Slide 238 starts your rating curve?
19  A.   Just clarify --
20  Q.   Sorry.
21  A.   -- there's a lot in that photo that is in its
22    ordinary and natural condition, and the blast affected
23    the rapid itself, so yes.  So . . .
24  Q.   That's fair.
25        Slide 238 are the rating curves we spent the
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 1    whole morning talking about.
 2        Do you know a gentleman named Jim Slingluff?
 3  A.   Yes.
 4  Q.   Do you know him as a knowledgeable and
 5    experienced boater?
 6  A.   Yeah, I met Jim in the early '90s, when we
 7    were doing the original work.  We talked to him
 8    particularly as it related to the Verde River, and,
 9    yeah, then he wrote a book, River Guide, for the Verde
10    River.  And, yeah, he seemed like a competent canoeist,
11    in particular.
12        CHAIRMAN NOBLE: Mark, would it be okay
13    if we took a break right now?
14        MR. MCGINNIS: Yeah.  I'm pretty close
15    to being done, but it's probably better to do a break
16    and then come back.
17        CHAIRMAN NOBLE: Okay.  Let's take
18    10 minutes.
19        (A recess was taken from 2:02 p.m. to
20        2:11 p.m.)
21        CHAIRMAN NOBLE: Mr. Fuller,
22    Mr. McGinnis?
23        BY MR. MCGINNIS: 
24  Q.   We were talking about Jim Slingluff when we
25    broke, right?
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 1  A.   Yes.
 2  Q.   What we've handed you is a portion of Lower
 3    Salt Exhibit EI-11, which was submitted by the Center
 4    For Law in the Public Interest, at least is my
 5    recollection, and it's a transcript of the deposition
 6    of Mr. Slingluff taken November 23rd, 1987.
 7        Does that look right to you?
 8  A.   I'm sorry.  November 23, 1987, yes.
 9  Q.   And if you turn over to pages 80 and 81 of
10    that transcript, starting on Line 15 on page 80,
11    Mr. Slingluff is being asked about what's the minimum
12    flow in terms of cfs that you would consider before you
13    would schedule to undertake a trip on the Salt River
14    between the two bridges.
15        And if you look up, the first line of that
16    page, the two bridges he's talking about are the
17    Route 60 bridge and the Route 88 bridge.  Do you see
18    that?  288 bridge.  Sorry.
19  A.   Yes.
20  Q.   Are you familiar with those two bridges?
21  A.   Yes, I am.
22  Q.   Are you familiar with the area between those
23    two bridges?
24  A.   Yep.
25  Q.   So if you go over to page 81, starting on
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 1    Line 7, the question is:  "Maybe I misunderstood your
 2    statement.  What is the minimum at the Route 60 bridge,
 3    200 or 100?"
 4        "Answer," for Mr. Slingluff:  "For me
 5        it's 100 cfs."
 6        "Question:  Does that 100 cfs translate
 7        to a particular water depth?"
 8        "Answer:  Well, here's where it gets
 9        difficult.  It does and it does not.  You
10        recall these are deep.  The problem comes at
11        rock bars.  So at 100 cfs you are talking
12        numerous places on the rock bars where the
13        flow is under two inches at its deepest
14        point."
15        Did I read that right?
16  A.   Yes, you did.
17  Q.   Would you agree that the depth can be very
18    shallow at rock bars on the Salt --
19  A.   Yes.
20  Q.   -- even if the average depth is higher?
21  A.   Yes.
22  Q.   On Slide 236 on your PowerPoint, in Segment
23    No. 2, your average depth for 130 cfs is 1.8 feet; is
24    that right?
25  A.   Yes.
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 1  Q.   And Mr. Slingluff, who is a knowledgeable,
 2    experienced boater, said at 100 cfs you get some places
 3    where it's down to 2 inches at its deepest point.
 4        Do you agree with that?
 5  A.   In the rock bars, yes.
 6  Q.   Slide 243.
 7  A.   Or I should say in some of the rock bars.
 8  Q.   Numerous places, according to Mr. Slingluff,
 9    right?
10  A.   He says, "The problem comes at rock bars,"
11    and then he does say "numerous places on the rock
12    bars."
13  Q.   Slide 243, here you, in the inset for this
14    photo -- I'm sorry.  You're pixelating again on the
15    screen, but only on one of them.
16  A.   240, you said?
17  Q.   243.  Sorry.
18        This photo is taken at the gages at the upper
19    end of Roosevelt, right?
20  A.   Yes.  It's at the 288 bridge.
21  Q.   So the fact that there's a boat ramp there
22    shouldn't be surprising if it's on the upper end of
23    Roosevelt, should it?
24  A.   There's nobody that's going to be launching a
25    Roosevelt boat from this place.  There's a diversion
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 1    dam downstream that you could not get over in a motor
 2    boat.
 3  Q.   Slide 263.
 4  A.   The sole purpose of this boat ramp, as I
 5    understand it, it's where river trips take out.
 6  Q.   Slide 263.  Here on this slide relating to
 7    Segment 5, you say -- you refer to popular boating
 8    during reservoir releases; is that right?
 9  A.   Yes.
10  Q.   And you would agree with me, wouldn't you,
11    that the flows resulting from reservoir releases on
12    Segment 5 are different from what the ordinary and
13    natural flows would have been?
14  A.   They are different in terms of their
15    seasonality.
16  Q.   Slide 278.  This photograph shows the -- I
17    think it's the Sheriff's Offices air boat; is that
18    right?
19  A.   It's the air boat or the jet boat, and I
20    think it's the air boat there, yeah.
21  Q.   In general, in what situations would you use
22    an air boat or a jet boat?  Why do you need a jet boat
23    as opposed to one that has an engine and a propeller on
24    it?
25  A.   Less draw, so you can go in shallower water.
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 1  Q.   And there weren't any air boats, that you
 2    know of, available in 1912, were there?
 3  A.   I don't know the answer to that.
 4  Q.   As you sit here today, you don't know of
 5    any?
 6  A.   I don't.
 7  Q.   Slide 286.  And we had a long discussion
 8    about this on the Verde, but here you're talking --
 9    comparing modern boats versus historical boats,
10    right?
11  A.   Yes.
12  Q.   And there on one of the bullet points, you
13    say the main difference is improved durability?
14  A.   Yes.
15  Q.   Durability is pretty important in a boat,
16    isn't it?
17  A.   In some situations, durability can be very
18    important.  It's one of a number of characteristics of
19    a boat that are of interest and important, yeah.
20  Q.   Would you agree that durability is one of the
21    characteristics that you can consider -- should
22    consider in determining whether boats are meaningfully
23    similar?
24  A.   Well, yeah, it's one of the characteristics,
25    yes.  That's why it's listed here.
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 1  Q.   So if I have two otherwise identical boats,
 2    same length, same width, same draw, made of different
 3    things, then when you hit the boats against the same
 4    rock, one of them has a hole in it, gets a hole in it,
 5    and the other one bounces off.
 6        Would you agree that those boats aren't
 7    meaningfully similar for purposes of navigability?
 8  A.   No, I wouldn't agree with that.
 9  Q.   If you're the guy in the boat with the hole
10    in it, don't you think it's important?
11  A.   If I'm the guy with the boat and a hole in
12    it, I'm going to pull my boat over to the side and fix
13    it and go on.
14  Q.   Okay.  If you're the guy --
15  A.   If I'm the guy with the boat that doesn't
16    have a hole in it, maybe I'll pull over and watch him
17    fix it, and then we'll go on.
18  Q.   Last set of questions, I think.  It's your
19    opinion that Segments 2 through 6 are all navigable,
20    right?
21  A.   Yes.
22  Q.   I would like you to rank for me those five
23    segments, starting with the most navigable to the least
24    navigable.
25  A.   6, 5, 3, 4, 2, 1.
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 1  Q.   You've heard this question before.
 2  A.   Yeah.
 3  Q.   I'm sorry.  6, 5 --
 4  A.   6, 5, 3, 4, 2, 1.
 5  Q.   Okay.  And 6 is the one you believe is most
 6    navigable?
 7  A.   Yes.
 8  Q.   Is that, in part, based about your 5.3 foot
 9    depth analysis?
10  A.   No.
11  Q.   Okay.  What about 5 makes it less navigable
12    than 6?
13  A.   This is one of those like which of my kids do
14    I love better.  I love them all.  I love 2 through 6,
15    and the difference in love between 5 and 6, not that
16    much.
17  Q.   Okay.  What is it?
18  A.   A little more flow in 6.
19  Q.   Okay.  How about between --
20  A.   The likelihood of rapids would be less.  I
21    have a stronger history in 6 than in 5.
22  Q.   You personally have a stronger history, is
23    that what you're saying, or there's stronger --
24  A.   Historical accounts.
25  Q.   Okay.
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 1  A.   More of them occurred in 6 than in 5.
 2  Q.   Okay.  How about 3 versus 5 and 6; why is 3
 3    less navigable than 5 or 6?
 4  A.   A little less flow, somewhat more rapids, a
 5    little bit more rapids.  The rapids are all small in 3.
 6    A little less history.
 7  Q.   Okay.  How about -- I'm sorry.  Were you
 8    done?
 9  A.   No, I'm still thinking here.  Just give me a
10    minute.
11  Q.   Okay.  Keep thinking.
12  A.   Yeah, go on.
13  Q.   Okay.  I think we're up to 4.  Why is 4 less
14    navigable than 3, 5 or 6?
15  A.   Well, in part, because we know less about it.
16    I would sure like to see what's underneath the
17    reservoirs.  It would be great to see some of the topo
18    maps that existed pre-dam.  So I think there's a little
19    bit of unknown.
20        From the historical descriptions of the
21    guys who did boat through it successfully, they do
22    describe some rapids and ones that they decided to
23    carry around, at least on certain trips.  So that
24    suggests that the rapids, at least for their level of
25    skill, might have been a little more challenging than
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 1    what we know to exist in 3.  So there's, I guess, the
 2    uncertainty factor, and my guess is that the rapids
 3    were a little more challenging in 3, but, again, in my
 4    mind they're, you know, not really close to
 5    nonnavigable there.
 6  Q.   I'm sorry.  What was the last thing you said?
 7    I didn't hear it.
 8  A.   I said I don't think it's really close to
 9    being nonnavigable.  It's a long ways away.  There's a
10    big difference between what I think 4 was like and what
11    1 is like, for instance.
12  Q.   Okay.  How about 2 compared to 6, 5, 3, 4?
13  A.   2, we do have some --
14  Q.   I'm sorry.  2 compared to 6, 5, 3, 4.
15  A.   Yeah, we have the bigger rapids in Segment 2.
16    There are some rapids that most people -- there is a
17    rapid that most people would portage, I believe, under
18    most conditions or under more conditions, I guess would
19    be a better way to say that; that being Quartzite in
20    its ordinary and natural condition.
21        The canyon's tighter than 3, probably similar
22    to 4, a little more tortuous, a little more bends.  But
23    on the up side, we've got a record, you know, of people
24    that do boat it.  I personally have boated it myself,
25    so I have a real good comfort level with being able to
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 1    get through there, particularly at low flow.  So I
 2    guess the biggest difference would be the rapids and
 3    the lack of history, I guess.  We don't have a lot
 4    of -- actually, I don't think we have any historical
 5    accounts that go through Segment 2.
 6  Q.   And you talked on direct about why you think
 7    1's not navigable, right?
 8  A.   I did.
 9  Q.   Do you have anything to add to that testimony
10    on that issue?
11  A.   Huh-uh.
12        MR. MCGINNIS: That's all I have,
13    Mr. Chairman.
14        CHAIRMAN NOBLE: Thank you very much,
15    Mr. McGinnis.
16        MR. MCGINNIS: Thank you, Mr. Fuller.
17        CHAIRMAN NOBLE: Is there anyone else
18    who has questions for Mr. Fuller?
19        Mr. Hood.
20        MR. HOOD: I think I'm up next,
21    Mr. Chairman.  It will probably take me three or four
22    minutes to get all my stuff.
23        CHAIRMAN NOBLE: We'll be patient.
24        MR. HOOD: Thank you.
25        Mr. Chairman, thank you for your
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 1    patience.
 2        Commissioners, good afternoon.
 3    
 4        CROSS-EXAMINATION
 5        BY MR. HOOD: 
 6  Q.   Mr. Fuller, good to see you again.
 7  A.   Thank you.
 8  Q.   Thank you for your patience with us.
 9  A.   You're welcome.
10  Q.   Mr. Murphy and Mr. McGinnis had a lot of
11    questions for you that is going to make my time shorter
12    with you than it otherwise would have been.  That's the
13    good news.
14  A.   Promises, promises.
15  Q.   I want to start, Mr. Fuller, by talking a
16    little bit about the declaration that Rich Burtell put
17    together.  Have you seen that before?
18  A.   I've seen it.
19  Q.   Have you studied it in any detail?
20  A.   Not in great detail.
21  Q.   And I've given you a copy.  Do you have that
22    in front of you?
23  A.   I do.
24  Q.   Good.  Let's take a look.  I want to take a
25    look at a couple of things.
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 1        And did you gather from the report that
 2    Mr. Burtell's focus was the Upper Gila [sic], which is
 3    essentially the same as your Segments 1 through 3?
 4  A.   I don't really recall.
 5  Q.   Okay.  Well, I can represent that to you --
 6  A.   Okay.
 7  Q.   -- that that was the focus of his study.
 8        A lot of my questions, therefore --
 9        CHAIRMAN NOBLE: Mr. Hood, you said the
10    Upper Gila.
11        MR. HOOD: I'm sorry.  The Upper Salt.
12    Thank you, Mr. Chairman.
13        THE WITNESS: At least one of us is
14    paying attention.
15        MR. SPARKS: Well, you can blame that on
16    me.  He and I get San Pedro and Upper Gila all mixed up
17    all the time because we're always there or here.
18        CHAIRMAN NOBLE: You are so blamed.
19        MR. HOOD: Thanks, Joe.
20        BY MR. HOOD: 
21  Q.   To clear up the record on that, Mr. Fuller,
22    Mr. Burtell's focus in these proceedings, which relate
23    to the Salt River, are Segments 1 through 3 of the
24    Upper Salt, which is the Upper Salt.  Does that sound
25    fair to you?
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 1  A.   Sure.
 2  Q.   So a lot of my questions, as I was going to
 3    say, are going to be focused on the Upper Salt.  If you
 4    are not sure whether I'm asking you something generally
 5    about the Salt or if I'm focused on the Upper Salt,
 6    please ask me to clarify, and I'll be happy to do that.
 7  A.   And I should just tell you that I did not
 8    come prepared to testify about Mr. Burtell's report
 9    here, so I have --
10  Q.   Then this line of questioning will be very,
11    very short and will get me done even sooner than we had
12    planned.  So that's fine.
13  A.   Yeah.
14  Q.   What I would like to have you do -- what I
15    would like to have you do is flip to Table 1, if you
16    would, Mr. Fuller.
17        MR. SLADE: Do you have an exhibit
18    number on that?
19        MR. HOOD: It's Freeport 1.  The item
20    number I don't have written down.
21        BY MR. HOOD: 
22  Q.   Let me know when you've found Table 1,
23    Mr. Fuller.
24  A.   I'm there.
25  Q.   Okay.  And the title here is Table 1,
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 1    Historic Accounts of Boating the Salt River Above
 2    Roosevelt Dam.  Do you see that?
 3  A.   Yes.
 4  Q.   And that would coincide with what I just told
 5    you about Mr. Burtell focusing on Segments 1 through 3?
 6  A.   Yes.
 7  Q.   Okay.  Take a look here, and just let me know
 8    whether you think that Mr. Burtell missed any historic
 9    accounts of boating or attempted boating in Segments 1
10    through 3.
11        MR. SLADE: Exhibit CO21.
12        MR. HOOD: I'm sorry?
13        MR. SLADE: Exhibit CO21.
14        BY MR. HOOD: 
15  Q.   Mr. Slade informs me that the item number is
16    CO21, and it is Freeport 1 within that item number.
17  A.   And what you want to know is whether he
18    missed accounts?  You don't want me to say anything
19    about the accounts, just whether he missed them or not?
20  Q.   Yeah, I just want to know whether you feel
21    there are any other historic accounts in Segments 1
22    through 3 that aren't accounted for in this table?
23  A.   Yeah, it doesn't look like he has Thorpe and
24    Crawford there from 1910, and it does not look like he
25    has Ensign and Scott, which was 1919, that are in my
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 1    list.  And then he's got some ferries in there.
 2        Those are the ones that I know as I'm sitting
 3    here right now; but, again, I think it would be fairer
 4    for me to have some time to read this in great detail.
 5  Q.   Well, this is my chance to ask you about it,
 6    Mr. Fuller, and you have had it for several months,
 7    haven't you?
 8  A.   Well, it's my understanding that I have an
 9    opportunity for rebuttal after listening to the folks
10    present their information.
11  Q.   So the game plan here is that you get these
12    in disclosure, you're not ready to talk about them when
13    I have a chance at cross-examination, and you're going
14    to have different viewpoints on this down the road, is
15    that the understanding?
16  A.   You can bark at me, if you want, but my
17    understanding is that after I give my rebuttal, you
18    guys have another crack at me.
19  Q.   So you've, by design, not studied this now.
20    You may react to it later; is that correct?
21  A.   By design.  I came prepared to give my direct
22    testimony.
23  Q.   Take a look at Table 7, Mr. Fuller.
24  A.   I'm there.
25  Q.   Table 7 is titled Reconstructed Undepleted
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 1    Upper Salt River Discharges and Depths; is that right?
 2  A.   Yes.
 3  Q.   Have you done anything to take a look at,
 4    evaluate, study, develop any opinions, preliminary or
 5    otherwise, about this reconstruction?
 6  A.   Not really.  I think I do remember looking at
 7    this table, to see kind of what numbers he had.  I
 8    noticed that he was using the 25 percent flow, and I
 9    was using the 10, 50 and 90, and made the comparison a
10    little bit different, except for the median flow or the
11    50 percent duration.  So I've looked at it from that
12    extent.
13  Q.   With respect to the Q50, the median flows, do
14    you have any criticisms of Mr. Burtell's
15    reconstruction?
16  A.   I'm looking forward to hearing how he got
17    there and looking through this in a little more detail.
18    I guess if you want, I could look up my table and see
19    where his numbers land on the 50 percent flows next to
20    mine, if that would be helpful to you.
21  Q.   Short of doing that comparison, do you have
22    any criticisms as we sit here right now?
23  A.   Not as I stand here today.
24  Q.   Okay.
25        In your opinion, Mr. Fuller, how many water
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 1    bodies, whether it be creeks, streams, lakes, rivers,
 2    in Arizona are navigable for purposes of title under
 3    The Daniel Ball test?
 4  A.   How many in the world?
 5  Q.   In the state of Arizona.
 6  A.   The state of Arizona.
 7        I guess we're only in the United States
 8    anyways.
 9        How many have been found navigable, or how
10    many do I believe are navigable?
11  Q.   The latter.
12  A.   Yeah, well we've looked at all of them in the
13    course of the last 20 some years, and we're making
14    claims on the Salt, the Verde and the Gila, and then,
15    of course, the Colorado River.
16  Q.   And are those the only rivers that you
17    believe are navigable, or other water bodies within the
18    state, for purposes of the test?  Because I think
19    you've told me in the past there are one or more others
20    that you also believe are navigable in their ordinary
21    and natural condition.  That was my question.
22        My question was not which rivers has the
23    State made claims on.  My question was, in your
24    opinion, which streams, rivers, lakes, other water
25    bodies in the state are navigable for purposes of The
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 1    Daniel Ball test?
 2  A.   Well, today we're here to talk about the
 3    Salt.  So I haven't thought through this question, and
 4    probably -- I'm very happy and feel very comfortable
 5    making arguments for the Gila, the Verde and the Salt.
 6        It would be interesting to have discussions
 7    about a couple other rivers, but I don't know that I've
 8    made up my mind on those.  So I'm happy with those
 9    three, plus the Colorado, so four.
10  Q.   Which are the others?
11  A.   Which are the others?
12  Q.   That you have in mind.
13  A.   That would be interesting to have discussion
14    on?
15  Q.   Yes.
16  A.   The San Francisco was interesting because
17    there was log floating.  The period of boatability and
18    the types of boats are less because it's a smaller
19    river.  The Virgin River has been found navigable in
20    other states, but where it runs through Arizona, a good
21    chunk of that is very steep canyon that has some
22    similarities to Segment 1 on the Salt in terms of its
23    degree of difficulty and other parts of it not so much.
24    Possibly parts of the LCR.  That's been a long time
25    since I've thought about that.
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 1        But, again, you know, we dug threw the data
 2    and we sat down with other team members and whatnot and
 3    then came up with the Salt, Verde and Colorado.  So
 4    like I say, those are just rivers that kind of popped
 5    into my mind that there was some evidence that was to
 6    be considered.
 7  Q.   And, in fact, didn't you recommend to the
 8    State that they assert a claim of navigability for the
 9    San Francisco?
10  A.   Well, recommend is probably too strong a
11    word.  If I used that word before, I probably shouldn't
12    have.  They asked me what other rivers, and I said
13    essentially what I just told you.  You know, we've got
14    those log floating incidents, and we do have some
15    modern recreational boating that happens there.  So
16    that's a crude characterization of what went on.
17  Q.   You talked a little bit -- and we'll probably
18    come back to the San Francisco a little bit.
19        You talked a little bit, I believe it was on
20    direct examination in October, about the notion of a
21    criterion craft.  Do you remember using that phrase?
22  A.   I know the phrase well, yes.
23  Q.   Okay.  And you've been involved in other
24    navigability proceedings where you identify a criterion
25    craft; is that right?
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 1  A.   Where a criterion craft has been identified.
 2    It would not have been mine.  I didn't come up with
 3    that, no.
 4  Q.   What does the phrase "criterion craft" mean
 5    to you?
 6  A.   It means the standard of boat in which you
 7    can float that boat.  That's the one everybody thinks
 8    about, so if that boat floats, it's a navigable river.
 9    And I'm oversimplifying, but that's the idea.
10  Q.   What criterion crafts have you identified in
11    other proceedings outside of the state of Arizona?
12  A.   In the state of Alaska they used a rubber
13    raft loaded with a thousand pounds, I believe.
14  Q.   And that's a reflection of the fact that
15    Alaska came into statehood in the mid century?
16  A.   January 1959.  Partially, yeah, and that's
17    how rivers are used up there.  Other navigability cases
18    we ended up not talking so much about rubber rafts, and
19    we talked a lot about pole boats, which are basically a
20    variety of a flatboat.
21  Q.   Was that also in Alaska?
22  A.   Yes.
23  Q.   Have you been involved in navigability
24    proceedings in any state other than Arizona or Alaska?
25  A.   Yes.
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 1  Q.   And have you worked with the concept of a
 2    criterion craft in any of those cases?
 3  A.   The nature of my testimony in those other
 4    places, no.
 5  Q.   To the best of your knowledge, was a
 6    criterion craft identified in any of those other cases
 7    by the Commission or Court or governing body?
 8  A.   It wasn't a Commission.  It was Court, both
 9    cases.
10        Again, the area -- well, I didn't actually
11    testify, so I was not a testifying witness in those.
12    And I did not come across discussion of criterion craft
13    that was generally accepted or anything like that.
14  Q.   As you've been doing your work in this case
15    and your other work on streams in Arizona, do you have
16    in mind a criterion craft that you have in mind when
17    you're evaluating navigability for these streams?
18  A.   I think that when you look at the boating
19    presentation I made, you know, we looked at a range of
20    crafts that could be used.  So, no, I don't think I've
21    ever been directed by ANSAC or the Land Department and
22    I don't think I've ever seen anything in any of the
23    Arizona cases that said this is what you're supposed to
24    use.
25        But I guess you asked me in my mind.  So I
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 1    guess I've been thinking in particular about low draft
 2    boats, which would include a number of things;
 3    flatboats, canoes of various ilk, rowboats.
 4  Q.   And in that regard, you agree that the
 5    historic accounts of attempted boating on the Upper
 6    Salt all included low draft boats; is that right?
 7  A.   Yes.
 8  Q.   You talked on your direct examination about
 9    certain aspects of the 1931 Utah decision and the
10    Special Master's report that was involved in that
11    decision, is that -- do you recall that discussion?
12  A.   Could you repeat that question for me?
13  Q.   Yeah.  It was a lousy one, so I'll try and
14    say it better, if that's okay.
15  A.   That's okay.  There's something about the
16    last answer I have to -- I need to clarify that we're
17    talking about the Upper Salt, right?
18  Q.   We are talking about the Upper Salt.  Yep,
19    yep.
20  A.   Yeah, and my answer is limited to that.
21  Q.   The Special Master's report from the Utah
22    case, you're familiar with that report, correct?
23  A.   Yes.
24  Q.   You've relied upon it in certain regards,
25    true?
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 1  A.   I have considered it, yeah.
 2  Q.   And you've cited it in your PowerPoint?
 3  A.   Yeah.
 4  Q.   Okay.  And you would agree that part of the
 5    decision-making that went into the decision that the
 6    San Juan is not navigable was the existence of rapids,
 7    correct?
 8  A.   You probably have it in front of you, so -- I
 9    don't.  It's possible, yeah.  It sounds familiar.
10  Q.   In your 2003 Upper Gila report, the focus was
11    a little bit broader than what I'm calling the Upper
12    Gila; is that right?  It also includes what we're
13    calling Segment 4?
14  A.   The Upper Salt report that was done --
15  Q.   The Upper Salt report from '03.
16  A.   -- that was done previously went from the
17    Verde River confluence upstream to the confluence of
18    the White and Black Rivers.
19  Q.   You would agree that Segments 1 and 3, as
20    you've defined them in these proceedings, which I think
21    are essentially the same as your -- what did you call
22    it in the 2003 report on the Upper Gila?  You had three
23    different study areas within the Upper Gila -- Upper
24    Salt.  You had study area 1, study area 2, study
25    area 3, but you didn't call it study area.
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 1  A.   Oh, reach.  They were reaches --
 2  Q.   Reaches.
 3  A.   -- in the original Salt River report.  You
 4    were back and forth between the Gila again.
 5  Q.   Yeah, thank you.
 6  A.   So, yeah, the Upper Salt was divided into
 7    three reaches.
 8  Q.   Okay.  Reach 1 in the 2003 Upper Salt report
 9    is essentially the same as what we're talking about as
10    Segments 1 through 3 today; is that fair?
11  A.   Almost, except for we ended at the upstream
12    end of Roosevelt Lake.  So now Segment 3 includes
13    what's now underneath Roosevelt Lake down to the
14    opening of the canyon.  So with the exception of that,
15    yes.
16  Q.   Okay.  And you would agree that that portion
17    of the Upper Salt remains largely pristine and
18    untouched?
19  A.   Yeah.  Well, from the perspective of
20    navigability.  I'm sure there's forestry people and
21    other people that would -- untouched is probably -- but
22    from a navigability standpoint and a morphology of the
23    river, I don't anticipate -- I don't see any evidence
24    of any substantive change.
25  Q.   In terms of diversions, geomorphology,
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 1    anything that would be particularly relevant to what
 2    we're talking about today, you would agree that it's
 3    pristine and untouched?
 4  A.   Well, I think there are diversions off the
 5    Black.  So there's some level of diversion.  And I know
 6    that there are diversions off the White as well.  But
 7    there's certainly nothing on the scale of diversions
 8    that occurred in Segment 6 of the Salt or the Verde
 9    River in Verde Valley, anything like that.
10  Q.   I think one of the other two documents I left
11    up there with you is the transcript from October 20th,
12    2005.  Do you have that in front of you?
13  A.   I do.
14  Q.   Okay.  And if you turn to page 19, in the
15    middle of the page you'll see that -- and towards the
16    end of that page, you'll see that you're the one
17    testifying.  Do you see that?
18  A.   I do.
19  Q.   And if we turn to page 20, second paragraph,
20    the first paragraph that does not begin on the prior
21    page, the second sentence, do you see where it says,
22    "We considered the river in three reaches"?
23  A.   Yes.
24  Q.   It says, "We have the reach that Mr. Brashear
25    just asked about, that is essentially upstream of
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 1    Roosevelt -- Lake Roosevelt, extends from about -- I
 2    think it's the 288 bridge crossing there at the extreme
 3    end of the lake up past U.S. 60 to the complements --"
 4    that's obviously meant to be confluence. -- "of the
 5    White and Black Rivers.  That's the pristine reach,
 6    it's untouched.  There are no impoundments upstream --
 7    significant impoundments upstream."
 8        Would you still agree with that testimony,
 9    Mr. Fuller?
10  A.   Yeah, except for, you know, pristine and
11    untouched, as I mentioned, I think some people might
12    quibble about whether it's really pristine; but from a
13    navigability standpoint, in terms of the geomorphology
14    of the river, yeah, absent any diversions that are
15    going on.
16  Q.   Well, and it was your testimony in 2005 that
17    there are no significant impoundments upstream?
18  A.   Impoundments, no.
19  Q.   Okay.  And calling it a pristine reach, it's
20    untouched, those were your words, not someone else's,
21    right?
22  A.   Uh-huh.  Yeah.
23  Q.   You talked a little bit about this back in
24    October, the team that you had in the prior round of
25    proceedings that were involved in the preparation of
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 1    the 1998 report, the 2003 reports; and some of those
 2    members testified with you back in 2005.  Do you recall
 3    all of that?
 4  A.   I do.
 5  Q.   You've spoken a little bit about Mr. Gilpin
 6    and the role that he played.  He was the historian from
 7    SWCA who worked with you on these reports; is that
 8    right?
 9  A.   He's a historian and ethnographer, and he may
10    be an archaeologist.  I'm not recalling right here.
11  Q.   With those additions, was everything I said
12    correct?
13  A.   Yeah.
14  Q.   And one of the other members of your team was
15    Barbara Tallman; is that right?
16  A.   Yes.
17  Q.   And I don't recall whether she testified with
18    you concerning the Salt, specifically, but she was part
19    of the team who testified concerning some of the other
20    streams; is that right?
21  A.   I remember her testifying.  I don't remember
22    which river it was.
23  Q.   Then you and I are in the same place.
24        Do you recall -- and you and I discussed
25    this.  I think it was on the Gila.  We talked about
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 1    Ms. Tallman's testimony before this Commission; that
 2    native tribes from South America all the way up to
 3    Alaska all had some kind of boating if they lived
 4    anywhere near a river.  Do you remember that
 5    discussion?
 6  A.   I have more of a recollection of her saying
 7    something like that in one of her reports or
 8    testimonies, and you and I -- somebody, and we've
 9    talked about that somewhere along the line.
10  Q.   But that rings a bell?
11  A.   Sort of, yeah.
12  Q.   Okay.  And I've got the transcripts here.  We
13    can do that, if you want.  I'm trying to move things
14    along.
15  A.   That sounds good to me.
16  Q.   You don't disagree that she said that, either
17    in writing or in testimony?
18  A.   It certainly wouldn't surprise me.
19  Q.   Okay.  And the reason that we know this,
20    Mr. Fuller, we know that these native tribes boat, is
21    that there are records of the boating, right?  We know
22    that from oral tradition.  We know it from written
23    tradition.  Isn't that right?
24  A.   I'm not sure about written traditions.  I
25    think we know it from primarily two sources; either
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 1    they have some oral tradition or occasionally some
 2    artifacts or whatnot.  But I think the most common way
 3    is that people that did have written language, written
 4    English language or Spanish or German or something,
 5    came and saw them and made observations.
 6  Q.   And you would agree that there is no evidence
 7    of boating of any kind on the Upper Salt by any of the
 8    native populations; is that correct?
 9  A.   None that I've seen, no.
10  Q.   And that would include no flotation of logs
11    using the Upper Salt by any native populations,
12    correct?
13  A.   I don't know that one way or the other.  It
14    wouldn't surprise me that they opportunistically used
15    logs that floated down for various things.  I know I
16    would have.  But I don't know that for a fact.  I don't
17    know that -- I'm unaware of any engineered log floating
18    exercises by Native Americans.
19  Q.   Let's go back to that October 20, 2005
20    transcript, and let's go to page 28.
21        Mr. Fuller, have you seen this transcript
22    before?
23  A.   Yeah, probably.
24  Q.   I want to point out, and I think you'll agree
25    if you would look at this, at points it's a little
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 1    unclear whether you or Mr. Gilpin is providing the
 2    answer.  You were sort of tag-teaming responses.  Does
 3    that ring a bell?
 4  A.   Yeah, we did that.
 5  Q.   And this is one where I'm not sure whether
 6    it's you or Mr. Gilpin giving the response.  So let me
 7    read the question and answer, and make sure I read it
 8    correctly, if you would confirm that for me.  And then
 9    my question will be, if that was Mr. Gilpin and not
10    you, you didn't correct him.
11        We're on page 28.  We're on Line 5.
12        "Question:  It's true, isn't it, that
13        none of the archaeological research showed up
14        any evidence of any sort of trade or travel,
15        let alone commercial or any other kind?"
16        "Answer:  No sort of trade or travel on
17        the water."
18        "Question:  Right.  Excuse me.  That's --
19        And no flotation of logs, whether it
20        was regular or irregular?"
21        "Answer:  That's correct."
22        Did I read that okay?
23  A.   Yeah, you did.
24  Q.   And, again, whether that was you or
25    Mr. Gilpin testifying -- you can flip ahead, if you
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 1    like. -- no one jumped in and said I disagree with
 2    that; would you agree?
 3  A.   Yes.
 4  Q.   Let's take a look, Mr. Fuller, let's go to
 5    page -- Slide 110 of your PowerPoint.
 6        While you're flipping there, for the record,
 7    the transcript we've been discussing, we now have a
 8    consolidated case, but this was the October 20, 2005
 9    meeting of the Commission, and this was specifically
10    with respect to in re determination of navigability of
11    the Upper Salt River, and it dealt with some other
12    things as well, but the testimony that day that we're
13    addressing here was on the Upper Salt, not the Lower
14    Salt.
15        And you would agree with that, Mr. Fuller,
16    based on the transcript I handed you?
17  A.   Yes.
18  Q.   Okay.  Your Slide 110, thank you, and this is
19    titled "Archaeology:  Key Findings;" is that right?
20  A.   Yes.
21  Q.   And you talked about this on direct and I
22    think a little bit on cross-examination.  You have
23    archaeological evidence of boating here and you have
24    four sub-bullet points; is that right?
25  A.   Yes.
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 1  Q.   And I think you were pretty candid before.
 2    You're citing some information here, but you said it's
 3    certainly not conclusive that we had any prehistoric
 4    boating on the Salt.  It's some information you looked
 5    at that you put in your report, but you're not here to
 6    tell the Commission that there was boating on the Salt,
 7    Upper or Lower, by native peoples.  Is that a fair
 8    characterization of what you said before?
 9  A.   I think a fair characterization would be
10    this is not rock-solid evidence.  There have been a
11    number of archaeologists who have made suggestions
12    about that; but in terms of actual physical evidence,
13    there's not much.  And I believe my statement was, in
14    the formation of my opinion, I'm certainly not relying
15    on these four bullet points in forming my opinion about
16    navigability.
17  Q.   The first sub-bullet, it says, "Hohokam
18    boats," and it's Cushing, 1890; USBR, 2000.
19        What do those references provide us in terms
20    of information on Hohokam boats?
21  A.   My understanding is that Cushing, and there's
22    probably some dispute about this, but found something
23    that he interpreted to be a canoe or some sort of low
24    draft boat and some sort of archaeological deposit.
25    And that's been made reference to in a number of
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 1    places.  One was this U.S. Bureau of Reclamation report
 2    from 2000.
 3        And then other folks have cited to this
 4    Wilcox thing here with the balsa rafts that potentially
 5    were used.  That's my recollection of what that is.
 6  Q.   And in terms of the archaeological find that
 7    may or may not have been some low draft canoe or boat,
 8    Cushing in 1890, where was that finding made
 9    geographically?
10  A.   It was not in the Upper Salt.  I believe it's
11    Segment 6 or near Segment 6.
12  Q.   And so what -- you were starting to talk
13    about Wilcox, 1993.  What was the finding there about
14    balsa rafts in canals?
15  A.   Let's look back at the report and make sure I
16    get this right here.
17        This was, looks like, that Gilpin or
18    Greenwald or whoever is working on the archaeology in
19    this chapter had put in the original report from the
20    Lower Salt, and it was a personal communication from
21    somebody named David Wilcox that said "Cushing [also]
22    speculated that the Hohokam used their canals for
23    floating balsa rafts."
24        COMMISSIONER ALLEN: Pardon me,
25    Mr. Hood.
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 1        MR. HOOD: Yes, Commissioner Allen.
 2        EXAMINATION BY COMMISSIONER ALLEN
 3        COMMISSIONER ALLEN: Question for Jon.
 4    Where is balsa grown?
 5        THE WITNESS: Yeah, I think that the
 6    phrase "balsa" means, you know, lightweight floatable
 7    materials, and it's not actual what we would today call
 8    balsa.
 9        COMMISSIONER ALLEN: Surely isn't,
10    because balsa is only found in Southern Mexico.
11        THE WITNESS: Right.
12        COMMISSIONER ALLEN: And in the region
13    south of there.
14        THE WITNESS: Right.  So it's what the
15    archaeologists referred to, I guess, and it would be
16    good to ask an archaeologist what exactly is meant by
17    that.  But I understood it to be lightweight materials.
18        COMMISSIONER ALLEN: Thanks.
19    
20        CROSS-EXAMINATION (CONTINUED)
21        BY MR. HOOD: 
22  Q.   And were you just reading, Mr. Fuller, the --
23    you were addressing the Wilcox citation or the
24    Henderson citation?
25  A.   Wilcox is what you had asked me about, I
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 1    thought.
 2  Q.   Okay.  Yeah, I thought so too.  I just wanted
 3    to make sure.
 4  A.   Yeah, and I should give you the cite.  I'm
 5    looking at the Lower Salt report.  It's page 2-13, into
 6    the first paragraph under the heading Prehistoric Use
 7    of the Salt River.
 8  Q.   And what is Henderson, 2015 concerning boat
 9    ramps on canals and boat building materials?
10  A.   Yeah, I think this is called the Sky Train
11    report.  It's something that came out recently, and we
12    talked a bit, probably in cross-examination from
13    Mr. Murphy, about that.  It's a more recent report, and
14    they made a speculative interpretation of something
15    they saw.  And there's some disagreement amongst the
16    authors, I understand, about whether they really saw
17    something that was a boat ramp on the canal or was it
18    something else and whether the materials they found
19    were boat building materials or something else.
20        So at least one of the authors proposed that,
21    and it was deemed enough credibility that it was
22    included as a publication.
23  Q.   Mr. Fuller, you would agree, based on the
24    work you've done for several years on the Upper Salt,
25    the report you prepared in 2003, your update here in
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 1    the form of the PowerPoint, there's no evidence of
 2    significant boating industries ever occurring on the
 3    Upper Salt River; is that true?
 4        Let me rephrase that.  Let me give you a
 5    caveat.
 6        I'm talking about nonrecreational use.  So
 7    I'm not talking about modern day recreational use,
 8    whether it's with an outfitter or otherwise.
 9  A.   If you're referring to Segments 1 through 3,
10    I guess I would agree with that.
11  Q.   You would agree that there's no history of
12    steamboat travel anywhere on the Upper Salt; is that
13    true?
14  A.   I would definitely agree with that.
15  Q.   And you would agree that --
16  A.   Well, yeah, in its ordinary and natural
17    condition, yes.
18  Q.   And you would agree that a steamboat is not
19    the kind of craft that you would want to use on the
20    Upper Salt; is that true?
21  A.   You would not get very far.  I would not
22    recommend its use.
23  Q.   In terms of a general description of the
24    Upper Salt, you would agree that it consists of shallow
25    water, rapid velocities, narrow canyons, and natural
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 1    obstructions, such as riffles and waterfalls; is that
 2    right?
 3  A.   Can you read me that list again, please?
 4  Q.   Sure can.
 5        The Upper Salt consists of shallow water,
 6    rapid velocities, narrow canyons and natural
 7    obstructions, such as riffles and waterfalls, correct?
 8  A.   Yeah, it does have those things; but, again,
 9    I should point out those are all relative terms too,
10    so . . .
11  Q.   Mr. Fuller, under your standard for
12    navigability under The Daniel Ball test, it's your view
13    that if a stream has enough water to float a canoe,
14    you've satisfied the test for purposes of title; is
15    that fair?
16  A.   I think that's a gross oversimplification of
17    what my testimony has been.
18        CHAIRMAN NOBLE: Mr. Hood, would it be
19    all right if we took a break now?
20        MR. HOOD: Now is perfect for me,
21    Mr. Chairman.  Thank you.
22        CHAIRMAN NOBLE: Let's take 10 minutes.
23        (A recess was taken from 3:03 p.m. to
24        3:15 p.m.)
25        CHAIRMAN NOBLE: Mr. Hood, please
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 1    proceed.
 2        MR. HOOD: Thank you, Mr. Chairman.
 3    Mr. Chairman, can you refresh your recollection; how
 4    long are you planning to go this afternoon?
 5        COMMISSIONER HENNESS: 3:55.
 6        CHAIRMAN NOBLE: 3:55.
 7        MR. HOOD: Great.  Thank you.
 8        BY MR. HOOD: 
 9  Q.   Mr. Fuller, you have the transcript I gave
10    you of --
11        CHAIRMAN NOBLE: Mr. Hood --
12        Proceed, please.
13        MR. HOOD: Thank you.
14        BY MR. HOOD: 
15  Q.   Mr. Fuller, one of the documents I've handed
16    you is a transcript from the Gila River proceedings
17    dated June 17th, 2014.  Do you have that in front of
18    you?
19  A.   Yes.
20  Q.   If you could please turn to page 280, and I
21    think where we left off before the break was your sense
22    that my characterization of your standard for
23    navigability was grossly oversimplified.  Did I
24    characterize that adequately?  Is that where we left
25    off?
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 1  A.   Yes.
 2  Q.   Okay.  Let's take a look at page 280, Line 9.
 3        "Question:  Mr. Fuller, let me try and
 4        summarize what I took away from yesterday.
 5        It seems to me that your understanding of the
 6        Daniel Ball Test is if you can float a canoe
 7        down a stream, that satisfies navigability
 8        for purposes of title.  Is that a fair
 9        summary?"
10        "It's a partial summary.  I would agree
11        with the statement."
12        "Question:  Is there any other
13        clarification you would need to make that
14        more complete?"
15        "Answer:  Well, I believe yesterday I
16        showed that other boats could be floated down
17        the Gila River, not just canoes."
18        "Question:  I appreciate that
19        clarification.  But if you can float a canoe,
20        you think Daniel Ball has been satisfied?"
21        "Answer:  Yes."
22        Did I read that correctly?
23  A.   You did.
24  Q.   We talked a few minutes ago about the
25    discussion that you had with the Arizona State Land
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 1    Department about how to proceed concerning the
 2    San Francisco River.  Do you remember that discussion?
 3  A.   Yes.
 4  Q.   And I think you said just a few minutes ago
 5    that you didn't really give a recommendation on it.  It
 6    was something you wanted to look at, but you didn't
 7    really make a recommendation to assert navigability.
 8    Is that what you said?
 9  A.   Yeah.  I'm not sure, in retrospect, a
10    recommendation would be.  It was something that we
11    discussed.
12  Q.   Let's take a look, the same transcript from
13    June 17th, 2014, page 282, Line 22.
14        Are you there?
15  A.   I'm sorry, what page?
16  Q.   282.
17        Are you there?
18  A.   Yeah.
19  Q.   282, Line 22.
20        "Question:  Okay.  Focusing on the --
21        what was your opinion as to the navigability
22        of the San Francisco, going back in time a
23        little bit?
24        "Answer:  Yeah, the State and I disagree
25        on that one.  I felt like there was
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 1        sufficient evidence that it could be a
 2        navigable stream, and the State felt like
 3        that was not the case."
 4        Did I read that correctly?
 5  A.   You did.
 6  Q.   Let's turn to page 284 of that same
 7    transcript.
 8        Are you there?
 9  A.   Yep.
10  Q.   Line 4.
11        "Question:  So the fact that you felt
12        there was probably about a foot of flow, that
13        was a big part of your personal conclusion
14        that the San Francisco probably was
15        navigable?"
16        "Answer:  That was a part of it."
17        "Question:  Why did the State disagree
18        with you?"
19        "Answer:  I don't know."
20        Did I read that correctly?
21  A.   You did.
22  Q.   Since the time that we discussed this back in
23    2014, have you either recalled what the point of
24    disagreement was between you and the State, or have you
25    been informed by anybody at the State as to why they
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 1    did not seek a determination on the San Francisco?
 2  A.   We haven't had any discussions about the
 3    San Francisco, that I recall.
 4  Q.   Is it true, Mr. Fuller, that in your
 5    discussions with the State about the Land Department
 6    deciding which streams to assert are navigable, we have
 7    talked about the San Francisco and we've talked about
 8    the Gila, we've talked about the Verde, we've talked
 9    about the Salt.  Is it your recollection that you did
10    not promote seeking a finding of navigability for any
11    other watercourse in Arizona?
12  A.   I'm just trying to search my memory banks.  I
13    really wasn't thinking about preparing to testify about
14    other rivers besides the Salt, so . . .
15  Q.   I've asked you about it every time we've been
16    together, Mr. Fuller.
17  A.   Maybe it's just wishful thinking on my part
18    to just stick to one river, but . . .
19        Yeah.  So as I sit here today, I don't recall
20    certainly advocating for any other rivers.  We have had
21    lots of discussions about rivers over the last 20-some
22    years.
23        Yeah, I don't recall making a push for any
24    other rivers.
25  Q.   And so, for instance, the Black River would
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 1    have been one that you agreed is nonnavigable?
 2  A.   Yeah.
 3  Q.   The same would go for the San Pedro River?
 4  A.   Yeah.
 5  Q.   The Santa Cruz River?
 6  A.   Yes.
 7  Q.   Tonto Creek?
 8  A.   Yes.
 9  Q.   Mr. Fuller, you would agree with me that
10    modern recreational rafting on the Upper Salt did not
11    begin until the 1950s?
12  A.   Modern recreational rafting on the Salt River
13    in 1950s?  There's a line in the report about when it
14    began.  That sounds about right, in that neighborhood.
15    It was after statehood when modern recreational boating
16    occurred, yeah.
17  Q.   Let's take a look.  I think we're on the same
18    page here.  Are you talking about your 2003 Upper Salt
19    report?
20  A.   I believe there's a line in there about that.
21  Q.   Yeah, there is.  And, again, this is
22    Exhibit 027 in the old set of evidence.  If you would
23    go to page 3-1, Mr. Fuller.
24        Did I give you a copy, or you've got your
25    own?  I think you've got a hard copy, if it's handy,
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 1    but whatever is your preference.
 2  A.   Yeah, everybody else can see it if I bring it
 3    up here.
 4        What page?
 5  Q.   3-1.
 6  A.   Yeah.  Okay.
 7  Q.   And it's right at the bottom of the page.
 8    Let me know if that's what you -- the statement you had
 9    in mind.
10  A.   Yeah, that's -- that may be in another place
11    too, but . . .
12  Q.   So what it says is, "The Boy Scouts of
13    America and the Sierra Club initiated modern
14    recreational rafting on the upper Salt River in the
15    late 1950s."
16        Did I read that correctly?
17  A.   You did.
18  Q.   When we were here in October, Mr. Murphy
19    asked you for -- he had a series of questions for you
20    about what kind of evidence would have been presented
21    if a navigability determination was initiated in the
22    1930s or '40s.  Do you generally remember that line of
23    discussion?
24  A.   No.
25  Q.   You don't remember him asking you, if a Court
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 1    or a tribunal of some sort was tasked with determining
 2    whether the Salt River was navigable in the 1930s, what
 3    kind of evidence would have been presented to that
 4    tribunal?
 5  A.   I don't recall it.
 6  Q.   At any rate, if that had been the case and we
 7    had a Court or a tribunal evaluating the navigability
 8    of the Salt River in the 1930s, there would have been
 9    no evidence put into the record about the sort of
10    modern recreational use of the river involving modern
11    recreational craft, correct?
12  A.   That's probably true, yeah.
13  Q.   As a general matter, Mr. Fuller, you agree
14    that the travel that occurred by the Spanish explorers
15    in the 1500s, trappers in the early 1800s, and the
16    military beginning right around 1849, 1850, all of that
17    travel was done overland and not on the Salt River,
18    correct, as far as we know?
19  A.   As far as we know, yeah.
20        Well, except for where they ferried across
21    the river or forded it.
22  Q.   And we know -- we do know that some of those
23    folks actually did use boats on the Colorado River.
24    The same people who traveled overland in the area
25    surrounding the Salt, they traveled on the Colorado
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 1    River; is that correct?
 2  A.   The trappers did.  The military did.  There
 3    may have been another group you asked me about.  The
 4    Spanish.  I'd have to go back to my notes about the
 5    Spanish, but it wouldn't surprise me if they sailed up,
 6    certainly up the gulf, and maybe a little ways up
 7    the -- they may have come up as far as Yuma.
 8  Q.   You talked a little bit with Mr. McGinnis, I
 9    believe back in October, about the salt mining that was
10    occurring along the Salt River.  Do you remember that?
11  A.   In Segment 2?
12  Q.   Yes.
13  A.   Okay.
14  Q.   Do you remember that discussion with
15    Mr. McGinnis?
16  A.   Not specifically, but I do remember the salt
17    mining there.
18  Q.   Okay.  And you would agree -- I can't
19    remember if you discussed this specifically with
20    Mr. McGinnis, but I'm sure it was one of the points he
21    wanted to make.  There's no evidence of those salt
22    miners making use of the Salt River to transport
23    supplies, goods or their salt, true?
24  A.   Well, they weren't going in the direction of
25    the Salt.  They were going a different direction.  To
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 1    use the Salt would have taken them out of their way.
 2    But, no, there's no evidence.
 3  Q.   To the extent they needed supplies from
 4    Phoenix, that was not done using the Salt River,
 5    correct?
 6  A.   I'm not aware that they needed any supplies
 7    from Phoenix.
 8  Q.   To the extent that salt could have been
 9    useful to people who were initiating ventures
10    home-based in Phoenix, that was not transported using
11    the Salt River, to the best of your knowledge?
12  A.   Those folks are mining south for delivery to
13    mines in McMillenville, which is in the direction of
14    Globe.
15  Q.   Is the answer to my question, yes, you're not
16    aware of any use of the Salt to transport salt to
17    Phoenix?
18  A.   I'm not.
19  Q.   And you're also not aware of any instance in
20    which the miners in McMillenville or Globe made use of
21    the Salt River to transport anything upstream or
22    downstream using the Salt, correct?
23  A.   Correct.  And I'll point out that those
24    communities are not on the Salt River; but you're
25    right, they didn't use it.
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 1  Q.   But they didn't take a wagon to the Salt and
 2    shortcut a big part of their trip by using the Salt
 3    River, correct?
 4  A.   I don't think it would have been a shortcut
 5    either; but, no, they did not take a wagon to the river
 6    and load up boats, as far as we know.
 7  Q.   Would you agree, Mr. Fuller, that the early
 8    settlers in the area did have needs to use the Salt
 9    River for commercial navigation, and they would have
10    put it to that use if they were able to do so?
11  A.   No.
12  Q.   Let's take a look.  Let's go back to the
13    testimony concerning the Upper Salt that was given
14    before this Commission on October 20th, 2005, page 16,
15    Mr. Fuller.  First full paragraph here, and this -- I
16    think in context, we can determine this is Mr. Gilpin
17    speaking in this circumstance and not you.  Let me know
18    if I read this correctly:
19        "It's also very clear from many of these
20    accounts that people themselves regarded their trip
21    down the Salt as an experimental sort of thing.  I
22    mean, they were attempting to see if it was possible to
23    do this.  But again, on the other hand, you look at the
24    Major Spaulding death and that indicates that in some
25    cases this was probably fairly routine in a sense.  And
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 1    finally, I think overall I have to look at this and the
 2    overall assemblage of accounts and recognize that
 3    people were looking for opportunities to float the
 4    Upper Salt, they were investigating these
 5    opportunities, and they were prepared to take advantage
 6    of these opportunities."
 7        Did I read that correctly?
 8  A.   Yes.
 9  Q.   And you didn't -- you didn't interject and
10    disagree that people were looking for opportunities to
11    use the Salt River, did you?
12  A.   Major Spaulding was not an Upper Salt case.
13    Well, it was a Segment 6 account.  And then the other
14    accounts barely touched on what you're calling the
15    Upper Salt.
16        So I think these statements apply to the
17    Lower part, and I think people were, clearly from their
18    own description, particularly the Burch and the Meadows
19    accounts, they were testing it out.  And I guess Hayden
20    was too, making a test and seeing what could we do with
21    the river.
22        And for the record, Burch and Meadows kind of
23    concluded that, yeah, we could, we could float logs.
24  Q.   Mr. Fuller, do you agree that the testimony
25    that you and Mr. Gilpin were giving on October 20, 2005
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 1    that is reflected in this transcript was on the Upper
 2    Salt River and not the Lower?
 3  A.   Yes, although those limits are defined
 4    differently than what you're defining them and the
 5    way --
 6  Q.   In fact, your Upper Salt back then was a
 7    longer stretch of the overall Salt River than what I'm
 8    talking about Segments 1 through 3, true?
 9  A.   Right.
10  Q.   Okay.  And so you were talking about the
11    Upper Salt, and let's go back to what Mr. Gilpin said.
12        "I think overall I have to look at this and
13    the overall assemblage of accounts and recognize that
14    people were looking for opportunities to float the
15    Upper Salt, they were investigating these
16    opportunities, and they were prepared to take advantage
17    of these opportunities."
18        Were those his boards as captured here in the
19    transcript?
20  A.   Yes.  And, again, what the comment I made to
21    you was that the Upper Salt that he's talking about is
22    generally below what you're talking about as the Upper
23    Salt.
24  Q.   So you believe that people were looking to
25    make use of Segment 4, as we're talking about it today,
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 1    but they had no interest in Segments 1 through 3?
 2  A.   The part of Segment 3 that they were
 3    interested in was kind of the Tonto Basin part of it,
 4    and that's the accounts that Mr. Gilpin's referring to
 5    right there.
 6  Q.   So you disagree -- you disagree that the
 7    military had any interest or need to navigate the Upper
 8    Salt River?
 9  A.   Yes, I disagree.
10  Q.   And you disagree that the salt mines along
11    the Salt River, including in Segment 2 and the mines
12    that were located a few miles inland from the river,
13    had any use for the Salt River, the Upper Salt River?
14  A.   Well, the latter is like asking me why don't
15    I use I-17 to get to Tucson.  It doesn't go there.  I'm
16    not disagreeing that it's a road.  I'm just saying it
17    doesn't go there.
18        So the salt mines, for them to use the river
19    to get to McMillen [sic], would take them miles out of
20    their way.  It just doesn't make any sense.
21  Q.   So the answer to my question, then, is you
22    disagree that any of those segments of people had any
23    use for the Upper Salt as a means for transporting
24    goods or people?
25  A.   I think you just slightly changed your
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 1    question, but I answered it the first time you stated
 2    it.  I don't think they had a need for the river, that
 3    couldn't be met by something else.
 4  Q.   When you were talking about Segment 2 in
 5    October with Ms. Consoli, you talked about having
 6    portaged a couple of times.  Do you remember that
 7    discussion?
 8  A.   Segment 2, boating.  So, yeah, I have --
 9  Q.   This is your personal -- this was your
10    personal experience in Segment 2.
11  A.   Yeah, I have dragged a boat on Segment 2.
12  Q.   And I have here written down -- it's a
13    paraphrase, but you said something about pushing or
14    pulling your boat over rocks in one occasion you had in
15    mind that you were talking about.
16  A.   Yeah.
17  Q.   And I got the impression that maybe there was
18    a second instance where you had to portage in
19    Segment 2?
20  A.   Yes.
21  Q.   Where was that?
22  A.   The first trip was -- we saw some pictures
23    earlier today.  Mr. McGinnis had some for me.  It was
24    in November of 2014.  The flow rate was 188, and I
25    dragged my boat approximately 15 feet down a steep
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 1    entry into a rapid at Overboard Rapid.  Then I got back
 2    in my boat and paddled the meat of the rapid.  The
 3    kayaks that I was with, they didn't drag their boats.
 4    They rode it.
 5        So that was one.  Again, that was 188 cfs,
 6    and I've boated that many other times at higher flow
 7    rates and never had to get out of my boat there.
 8        And then the second one was at Rat Trap
 9    Rapid.  And, again, the kayak ran it, and I elected
10    just to drag my boat over the rocks.  That time was
11    probably -- the rapid itself was maybe 15, maybe 20
12    feet long.  But I went over to the side and dragged my
13    boat through a -- it's a low water split of the
14    channel.  It's kind of a rocky riffle.  It's a
15    crossover.  And so I dragged my boat, I don't know,
16    75 feet, maybe.  There's water there and there's rocks.
17    So, I mean, my feet were wet, and the boat was kind of
18    sliding along on the water; but, yeah, that was the
19    second occasion.
20  Q.   And I think you said, at least as to the
21    first instance, but what boat were you in each one of
22    those portages?
23  A.   The first boat I was in a Wenonah Rendezvous,
24    which is just under 16 feet long.  It's a canoe, open
25    canoe.
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 1        And the second time I was in an Esquif
 2    Vertige.  That's E-S-Q-U-I-F.  It's French for skiff.
 3    Vertige, and that's, I think, 13-and-a-half-foot boat.
 4    It's open canoe.
 5  Q.   Are both of those canoes plastic?
 6  A.   They're both Royalex plastic, yeah.
 7  Q.   Let's take a look at your PowerPoint again.
 8    Let's start on Slide 9, if you could.
 9  A.   Oh, and I neglected to say the flow rate on
10    the second trip.  That was like 220 cfs, and that's
11    where I talked about Rat Trap.
12  Q.   Okay.  Here on this slide you're talking a
13    little bit about your background, including some of
14    your experience on the Salt; is that right?
15  A.   Yeah.
16  Q.   And I think you made this clear before.
17    You've never personally been to Segment 1; is that
18    true?
19  A.   I have been to the downstream end of
20    Segment 1, but I have not boated Segment 1.
21  Q.   Have you walked along the stream in
22    Segment 1?
23  A.   Only for small distances; but, basically, no.
24    Spent a lot of time looking at aerial photographs from
25    different years at different flow rates.  Engaged in a
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 1    research project relating to position of rapids on the
 2    rock rivers, so I mean I spent a lot of time
 3    interpreting the geomorphology as it relates to the
 4    formation of rapids.
 5  Q.   The sense I got from your testimony, as well
 6    as from the testimony of Mr. Mickel, is that you didn't
 7    have to boat Segment 1 to draw your conclusions.  Based
 8    on that other evidence that was available to you,
 9    someone who's experienced with boats, like you are, can
10    look at Segment 1 and say this is probably not a
11    navigable stretch.  Is that a fair characterization?
12  A.   I spent time talking to people and had lots
13    of conversations about that segment of the river, you
14    know, whether it could be boated, who's boated it.
15    People say -- the fellow from Durango has boated it.
16    Learned a lot from him.  I've talked to friends who
17    have hiked good stretches of it, who are boaters and
18    have some understanding of what it takes to run a boat.
19    Talked to people who know people who have boated it.
20    Talked to a few individuals.  So they were my boots on
21    the ground, if you will.
22  Q.   And so without having had an opportunity to
23    boat it, by looking at the evidence that was available
24    to you, including talking with those other people, but
25    also looking at the aerial photography and looking at
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 1    the geomorphology, you were able to perceive readily,
 2    without getting into a boat, that there were some
 3    serious impediments to navigability in Segment 1; is
 4    that fair?
 5  A.   There are, indeed; but I would like to stress
 6    that had I just looked at it from the air, I would feel
 7    less comfortable.
 8        And, also, I'm in a position of trying to
 9    make a statement, a positive statement, and advocate
10    for navigability on something that I hadn't seen.  I
11    didn't feel comfortable doing that.  So that was part
12    of my decision-making process.  I do feel very
13    comfortable in that decision, that I was unable to make
14    a statement.
15        So there are parts of that reach that you
16    could make arguments of navigability; but lacking a
17    historical record that you could go back and look at,
18    lacking modern recreation to the extent that we have in
19    Segments 2 and 3, lacking my own personal experience, I
20    just didn't feel comfortable.
21  Q.   How many people are you aware of who have
22    boated in Segment 1?
23  A.   In the neighborhood of a dozen.
24  Q.   How many trips collectively are you aware of
25    those dozen folks having taken in Segment 1?
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 1  A.   I haven't counted, but as an estimate, let's
 2    say 16 or 18, is what I would guess.
 3  Q.   So some of them twice, some of them only
 4    once, is that --
 5  A.   Yes.  I think most people have done it once.
 6  Q.   And of those --
 7  A.   Well, most of the people who have done it
 8    have done it once.
 9  Q.   To the best of your knowledge.
10  A.   Right, right.
11  Q.   They may have done it last month and you just
12    didn't know about it.
13  A.   I'm not trying to say that most people, as a
14    general thing, have done it.
15  Q.   Out of those dozen folks who you're aware of
16    who have boated in Segment 1, to the best of your
17    understanding, most of them have done it one time?
18  A.   Yes.
19  Q.   And it sounds like a couple of them have done
20    it maybe twice?
21  A.   Yes.
22  Q.   Okay.  And what sort of craft have they used
23    on those 16 or so boating --
24  A.   Inflatable kayaks and hard shell kayaks.
25  Q.   Do you have any information about the
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 1    discharge levels during any of those trips?
 2  A.   I have talked to some folks about that, and I
 3    think that we asked the fellow from Durango, but I
 4    don't recall the answers.
 5        It was not at low flow.  The phrase I
 6    remember is that there's a sweet spot where that's when
 7    you want to go, so it's not too high and not too low --
 8  Q.   Too low --
 9  A.   -- which is a distinction from -- Segment 1
10    from Segments 2, 3 and beyond; is that at low flow
11    Segment 2 becomes, in my mind, more boatable for open
12    canoes and small boats.  It's not very pushy and it's,
13    in a lot of ways, easier.
14  Q.   What makes it more difficult in Segment 1 at
15    low discharge?
16  A.   There's some vertical drops, some of them
17    extreme, and there's some areas where the water gets
18    quite low in depth.  So you would have -- you know, as
19    opposed to a dragging past a rapid where, you know,
20    you've got, you know, 10 to 100 feet of drag or
21    portage, you know, you may have multiple drags of
22    quarter mile or more at low water.
23  Q.   Does the rocky streambed make things more
24    difficult as the discharge level drops in Segment 1?
25  A.   Yes.
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 1  Q.   Let's take a look at Slide 28, please.
 2        Okay, and if we go down, the second part of
 3    this slide, "The Real Question:  Is the flowing part of
 4    the river deep and wide enough to float boats?"
 5        Did I read that correctly?
 6  A.   Yes.
 7  Q.   And you'll recall, in prior proceedings on
 8    other streams, and I think the Gila comes to mind, the
 9    phrase "it's all about depth" was something you used a
10    couple times; is that right?
11  A.   I do remember that that phrase came up, yes.
12  Q.   And, basically, your viewpoint is, unless a
13    river is uniformly less than 6 inches of depth, you're
14    going to view that as likely to be a navigable stream?
15  A.   No.
16  Q.   Describe how the 6 inches threshold would be
17    described by you then.
18  A.   Yeah, in my direct testimony I tried to help
19    folks understand the statement.
20        So, you know, flow depth is kind of one of
21    those binary things.  If you don't have sufficient
22    depth, you're not going to be able to boat it.  If you
23    do have sufficient depth, then there's a chance that
24    you can boat it, and then it may meet the criteria of
25    navigability.  But there's a whole host of things that
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 1    I've testified for many, many, many hours now that go
 2    into the decision of whether something is navigable or
 3    not navigable.
 4        Depth is definitely one of those things, and,
 5    again, it's a binary thing.  If you don't have enough
 6    depth, it's not boatable.  If it's not boatable, it
 7    can't be navigable.
 8  Q.   You've said on multiple occasions on this
 9    proceeding and regarding some of the other streams
10    we've been dealing with that the wide enough part of
11    the question isn't really applicable; that these
12    streams are wide enough for boats?
13  A.   That's correct.
14  Q.   Okay.  And so the real question to you really
15    comes down to is the river deep enough; that's the real
16    question?
17  A.   It is the -- it's the starting point, yes.
18  Q.   And --
19  A.   And it's the real question relating to
20    channel pattern here.  So let's put it in its proper
21    context here.  So we're talking about whether -- this
22    slide and this proportion of my presentation is talking
23    about braided and meandering and compound rivers, so
24    we're asking this question of can you boat a braided
25    river.  That's what this is getting at.  So the real
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 1    question for can you boat a braided river is, is it
 2    deep enough.
 3  Q.   And your view is, if you've got 6 inches of
 4    depth, that's good enough, as a general matter, true?
 5  A.   That is one of the factors for a particular
 6    boat type.  And I think I've told you before that if
 7    the river were uniformly 6 inches, and there are rivers
 8    that are, I would say on average, 6, as much as you can
 9    do an average, 6 inches deep that I don't think are
10    navigable.
11  Q.   Which are those?
12  A.   Which are which?
13  Q.   Which are the streams that you believe are
14    approximately 6 inches deep, on average, that you don't
15    believe are navigable?
16  A.   Well, I think the San Pedro fits into that
17    category.  I don't recall the exact depths in there,
18    but it's a shallow river.  And in its ordinary and
19    natural condition, if you really wanted to get a boat
20    down there, a low draft, lightly loaded boat, you
21    probably could.  But there are other difficulties as
22    well, so . . .
23  Q.   So if on the San Pedro, in its ordinary and
24    natural condition, you could get a lightly loaded low
25    draft boat down the river, why is that not a navigable
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 1    stream, in your view?
 2  A.   Well, I think you've got issues with the
 3    river being choked with vegetation.  There are places
 4    where it's real rocky.  And, you know, 6 inches, if
 5    there's a spot where it's 6 inches, you know, you can
 6    scoot your boat through there.  And I don't mean scoot.
 7    I mean you can slide your boat through, paddle your
 8    boat through there, if the current is flowing fast
 9    enough.
10        If we're talking about 190 miles of 6 inches,
11    that's a different boating experience.  I don't think
12    folks would use that as a highway of commerce.
13  Q.   What other streams other than the San Pedro
14    fall into that category?
15  A.   Yeah, as I'm sitting right here, I would have
16    to go back and look at depth charts and whatnot.
17    That's a good example, I think, in my mind.
18  Q.   Let's flip to Slide 30, please.
19        Okay.  And it says here "Channel Response to
20    Flooding - Salt River."  And for Salt River Segments 1
21    through 4, the sub-bullet reads "Minimal in bedrock
22    canyons."  Is that correct?
23  A.   Yes, it does.
24  Q.   You would agree that there are certain places
25    within your Segment 3 where it is a broader -- broader
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 1    reach, not as confined, where there could be more of a
 2    response to flooding?
 3  A.   I would agree that there are areas that
 4    are -- yeah.  Yeah, there would be more of a response
 5    in some spots.
 6  Q.   Let's flip to Slide 38.
 7  A.   But those are the exception.
 8        38?
 9  Q.   I guess what I wanted to confirm there,
10    Mr. Fuller, is that was sort of a generalized statement
11    about Segments 1 through 4, and it's not uniform up and
12    down all four of those reaches for every portion of
13    those reach.  There are areas that are not the same
14    sort of bedrock canyon constraint as other areas are?
15  A.   Correct.  Yeah.
16  Q.   Slide 38.  Here you've got Ordinary & Natural
17    Condition, and under Ordinary, the sub-bullet reads
18    "Normal, expected flow rate (i.e., median)."
19        Did I read that correctly?
20  A.   Yeah.
21  Q.   And the sub-bullet within that says "Median
22    monthly range."  Is that right?
23  A.   Right.
24  Q.   And so what you're getting at here is the
25    ordinary condition of a river is what would be
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 1    typically its median monthly range of flow?
 2  A.   Yeah, I think the median is a convenient --
 3    if we're going to pick a number, I think that's a
 4    convenient number to use to describe the river's
 5    ordinary range, recognizing, and that's what the
 6    sub-bullet is trying to point at, is that there's a
 7    seasonal range of flows.
 8        So in the case of the Salt River, we've got
 9    that late winter, early spring boost that's typically
10    higher than, say, the month of June.
11  Q.   But you would look to median monthly flows to
12    evaluate ordinary conditions, rather than the average
13    monthly flows, because they're going to be more typical
14    of what flows you're going to see absent storm events?
15  A.   Yeah, and we presented a lot of average
16    monthly data because it's readily available, so -- and
17    in looking at the past flow records, I felt like those
18    depictions of average flow were reasonable and the
19    kinds of flows you could expect.
20  Q.   Let's flip to the next slide, Slide 39.
21        Now, here you've got a slide that shows the
22    10 percent flow duration or the low end of flow,
23    whether it's 10 or 90.  I don't want to get caught up
24    in that either.  But you've got the low flow duration.
25    You've got the 50 percent flow duration, which is the
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 1    median flow, correct?
 2  A.   Yes.
 3  Q.   It's also called Q50, right?
 4  A.   By some.
 5  Q.   And then you've got the high flow duration,
 6    which is the 90th percentile, which means that for
 7    90 percent of the time the flow is at or below that
 8    level; is that correct?
 9  A.   That's right.
10  Q.   And then you've got a line that reflects some
11    of the monthly variation throughout the year, that blue
12    line?
13  A.   Yes.
14  Q.   That blue line is average flows, not median
15    flows, correct?
16  A.   Yeah, and I think, if you recall the
17    discussion that I had on this slide --
18  Q.   I probably don't, because it's been several
19    weeks.
20  A.   -- I tried to point out that I deliberately
21    stripped the numbers off here because I was trying to
22    illustrate the trends here, and that there are other
23    charts in my presentation that have more
24    reach-specific, and in those charts that is the average
25    here.
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 1        So all I'm really trying to illustrate here
 2    is that you would expect to see a seasonal boost in
 3    late winter, spring, and then also during monsoons,
 4    so -- and where they lie relative to the 50 percent
 5    duration and the 90 percent duration is also just --
 6    it's not -- it's only illustrative of the tendency.
 7  Q.   Let's go to Slide 44.
 8        Here we've got a chart that questions whether
 9    certain things are obstructions; is that right?
10  A.   It talks about obstructions to navigability,
11    yes.
12  Q.   And for your discussion of shallow flow for
13    canoes, it's something less than half a foot.  So we're
14    back to that 6-inch discussion, is that correct?
15  A.   Yeah, with the qualifiers that I've talked
16    about all along.
17  Q.   And is that -- this half a foot or 6 inches,
18    you've talked about it on past streams.  I'm not sure
19    if we've got it in the record here in this case.
20    That's something where you're relying in part on the
21    Hyra publication from 1978; is that right?
22  A.   In part, but more generally on my own
23    experience.
24  Q.   And the Hyra publication from 1978 are
25    standards for the amount of flow you need for
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 1    recreational boating, correct?
 2  A.   I believe that's the title of the
 3    publication, yeah.
 4  Q.   And your experience, which you also rely
 5    upon, also centers upon recreational boating, correct?
 6  A.   Yes, I am recreational boating.  I have never
 7    been paid to boat, other than doing fieldwork for this,
 8    but . . .
 9  Q.   Let's go to Slide 47.
10        You talked a little bit about this with
11    Mr. McGinnis earlier today, about fords and what are
12    the various reasons that may make a location not
13    fordable.  Do you remember that discussion?
14  A.   I do.
15  Q.   And one of the -- I'm not sure this was
16    addressed specifically.  One of the areas that may be a
17    shallow point in the river, that nevertheless may not
18    be a good choice for a ford, would be an active riffle
19    area, correct?
20  A.   Typically --
21  Q.   I'm not saying you could never ford a riffle.
22    I'm saying there are some riffles that probably
23    wouldn't be your first choice to pick a fording
24    location?
25  A.   Quite often riffles are located just -- I'm
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 1    sorry.  Fords are located just upstream of riffles and
 2    generally not in the riffle itself.
 3  Q.   And in those circumstances where you've got a
 4    fording location just upstream of the riffle, it's
 5    likely the riffle is actually shallower than the
 6    fording location, correct?
 7  A.   Parts of the riffle would be.  Quite often
 8    there's a clear boating channel through the riffle,
 9    though.
10  Q.   Let's go to Slide 52, if you would, please,
11    Mr. Fuller.
12        CHAIRMAN NOBLE: Actually, Mr. Hood,
13    about now is where we're going to stop.
14        MR. HOOD: Works for me.  Thank you,
15    Chairman.
16        CHAIRMAN NOBLE: 9:00 a.m. in the
17    morning we'll start again.
18        (The hearing adjourned at 3:56 p.m.)
19    
20    
21    
22    
23    
24    
25    
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		minor (1)

		minute (2)

		minutes (8)

		mischaracterization (1)

		misleading (1)

		missed (4)

		missing (3)

		Mississippi (2)

		misspoke (1)

		misunderstood (1)

		mixed (1)

		model (4)

		modeled (1)

		modeling (3)

		modern (15)

		modify (1)

		Mogollon (1)

		money (1)

		monsoons (1)

		Montana (1)

		month (4)

		monthly (6)

		months (1)

		more (76)

		Mormon (1)

		morning (10)

		morphology (1)

		most (27)

		mostly (3)

		Mother (1)

		motor (1)

		Mountain (17)

		mountain-front (2)

		Mountains (3)

		mouth (2)

		move (4)

		moved (2)

		moves (2)

		moving (3)

		much (20)

		mud (4)

		muddy (1)

		multiple (8)

		multiply (2)

		Murphy (7)

		must (1)

		myself (3)



		N

		name (3)

		named (3)

		names (2)

		narrow (10)

		narrower (2)

		native (6)

		natural (39)

		nature (1)

		nauseam (1)

		navigability (34)

		Navigable (30)

		navigate (4)

		navigating (1)

		navigation (5)

		Navy (1)

		near (10)

		nearest (1)

		necessarily (3)

		need (24)

		needed (4)

		needs (2)

		neglected (1)

		neighborhood (6)

		net (1)

		nevertheless (1)

		new (3)

		news (3)

		newspaper (9)

		newsworthy (1)

		next (28)

		nice (5)

		ninth (1)

		NOBLE (31)

		Nobody (2)

		nodded (1)

		noise (1)

		nomenclature (2)

		none (9)

		nonnavigability (1)

		nonnavigable (3)

		nonrecreational (1)

		noon (2)

		normal (2)

		normally (1)

		north (2)

		notation (1)

		notes (2)

		noticed (2)

		notion (1)

		November (8)

		nowhere (1)

		Number (125)

		numbered (1)

		numbers (41)

		numerator (2)

		numerical (1)

		numerous (4)



		O

		O'Neill (1)

		observation (2)

		observations (4)

		obstacle (1)

		obstacles (1)

		obstruction (11)

		obstructions (7)

		obvious (1)

		Obviously (2)

		occasion (2)

		occasionally (1)

		occasions (2)

		occur (1)

		occurred (8)

		occurring (3)

		occurs (3)

		October (27)

		off (14)

		offhand (1)

		Offices (1)

		often (4)

		Ohio (1)

		Oklahoma (1)

		old (5)

		once (4)

		one (162)

		ones (3)

		only (16)

		onto (1)

		open (6)

		opening (1)

		operate (1)

		opinion (13)

		opinions (1)

		opportunistically (1)

		opportunities (7)

		opportunity (2)

		opposed (4)

		opposite (1)

		oral (2)

		orders (1)

		ordinary (36)

		original (7)

		originally (1)

		others (5)

		otherwise (5)

		out (44)

		outfitted (1)

		outfitter (1)

		outflow (2)

		outside (2)

		over (38)

		Overall (6)

		Overboard (2)

		overestimating (1)

		overland (2)

		oversimplification (1)

		oversimplified (1)

		oversimplifying (1)

		own (9)



		P

		pack (1)

		paddle (2)

		paddled (1)

		paddles (1)

		paddling (2)

		page (82)

		PageD1 (1)

		pages (7)

		paid (1)

		Papago (2)

		paper (1)

		paragraph (14)

		paraphrase (1)

		Pardon (2)

		part (40)

		partial (1)

		partially (2)

		participant (1)

		participants (1)

		participation (1)

		particular (20)

		particularly (10)

		partly (1)

		parts (5)

		passage (2)

		passed (1)

		past (7)

		patience (2)

		patient (1)

		pattern (1)

		paying (1)

		Pedro (5)

		people (36)

		peoples (1)

		per (31)

		perceive (1)

		percent (59)

		percentage (1)

		percentile (1)

		perennial (1)

		perfect (1)

		period (4)

		periods (1)

		permanent (3)

		person (2)

		personal (7)

		Personally (4)

		perspective (3)

		Phoenix (6)

		photo (12)

		photograph (18)

		photographs (1)

		photography (1)

		photos (6)

		phrase (7)

		physical (1)

		physically (1)

		Pick (3)

		picture (22)

		pictures (6)

		pilot (1)

		Pioneers (1)

		Piracy (1)

		pixelating (1)

		place (17)

		places (17)

		plan (1)

		planned (1)

		planning (1)

		plastic (2)

		plat (1)

		play (1)

		played (1)

		please (9)

		plus (3)

		pm (6)

		point (38)

		pointed (2)

		pointer (1)

		pointing (4)

		points (10)

		poke (1)

		pokes (1)

		pole (1)

		poles (1)

		poling (1)

		pool (2)

		pooled (1)

		poor (1)

		popped (1)

		popular (1)

		populations (2)

		Porcello (18)

		Porcello's (2)

		portage (3)

		portaged (1)

		portages (1)

		portion (6)

		portions (4)

		portray (1)

		position (2)

		positive (1)

		possibility (1)

		possible (8)

		Possibly (1)

		post-trip (1)

		potentially (1)

		pounds (1)

		power (1)

		PowerPoint (28)

		practical (1)

		pre-1910 (1)

		pre-dam (1)

		pre-Roosevelt (1)

		Pre-Statehood (2)

		precise (2)

		Predevelopment (4)

		prefer (4)

		preference (1)

		prehistoric (2)

		preliminary (1)

		preparation (1)

		prepare (1)

		prepared (15)

		preparing (2)

		Present (3)

		presentation (5)

		presented (4)

		pretty (19)

		previous (2)

		previously (1)

		primarily (2)

		primary (1)

		prior (7)

		pristine (6)

		probable (2)

		probably (45)

		problem (12)

		proceed (3)

		proceeding (2)

		proceedings (8)

		process (4)

		produce (1)

		produced (1)

		professional (1)

		profile (1)

		project (2)

		projecting (1)

		promise (1)

		promises (2)

		promote (1)

		propeller (1)

		proper (1)

		proportion (1)

		proposed (1)

		propulsion (1)

		proud (1)

		provide (1)

		provided (1)

		providing (1)

		proximile (1)

		proximity (1)

		Public (1)

		publication (6)

		published (1)

		pull (5)

		pulled (1)

		pulling (4)

		punch (2)

		punting (1)

		purpose (3)

		purposes (10)

		pursuit (1)

		push (2)

		pushes (1)

		pushing (1)

		pushy (1)

		put (23)

		puts (1)

		putting (2)



		Q

		Q50 (2)

		qualifiers (1)

		quality (1)

		quantified (1)

		quantities (3)

		quarter (1)

		Quartzite (6)

		quibble (1)

		quite (9)

		quote (1)



		R

		raft (4)

		rafting (3)

		rafts (4)

		Raging (3)

		railroad (1)

		rains (2)

		ramp (3)

		ramps (1)

		ran (4)

		range (8)

		ranging (1)

		rank (1)

		rapid (21)

		rapids (25)

		Rat (2)

		rate (29)

		rate's (1)

		rates (6)

		rather (9)

		Rating (13)

		ratings (1)

		Raymond (1)

		re (1)

		reach (29)

		reach-specific (1)

		reached (1)

		reaches (17)

		react (1)

		read (25)

		readily (2)

		reading (5)

		reads (2)

		ready (1)

		real (12)

		reality (3)

		really (44)

		reason (24)

		reasonable (3)

		reasons (6)

		reboot (2)

		rebuttal (2)

		recall (52)

		recalled (1)

		recalling (1)

		receding (2)

		recent (2)

		recently (2)

		recess (6)

		recharge (3)

		Reclamation (5)

		recognize (2)

		recognizing (2)

		recollection (13)

		recommend (3)

		recommendation (3)

		reconnaissance (1)

		Reconstructed (6)

		reconstruction (2)

		record (11)

		recorded (1)

		records (5)

		recreation (1)

		recreational (13)

		redirect (2)

		redundant (1)

		Reef (31)

		refer (5)

		reference (4)

		references (2)

		referred (5)

		referring (3)

		refers (4)

		reflect (1)

		reflected (1)

		reflection (2)

		reflects (1)

		refresh (1)

		regard (2)

		regarded (1)

		regarding (1)

		regardless (2)

		regards (1)

		region (1)

		regular (1)

		relate (3)

		related (2)

		relates (1)

		relating (4)

		relative (4)

		relatively (10)

		releases (2)

		relevance (2)

		relevant (3)

		reliable (2)

		reliance (1)

		relied (2)

		rely (2)

		relying (5)

		remains (1)

		remember (24)

		Rendezvous (1)

		repeat (5)

		repeated (1)

		rephrase (1)

		report (97)

		reported (9)

		reportedly (1)

		reporting (3)

		reports (10)

		represent (1)

		representative (7)

		Republican (1)

		required (1)

		reread (1)

		research (2)

		Reservation (3)

		reservoir (2)

		reservoirs (2)

		Resources (1)

		respect (3)

		response (4)

		responses (1)

		rest (4)

		resulting (1)

		results (2)

		retrospect (2)

		review (1)

		reviewed (1)

		revision (1)

		Ribbon (1)

		Rich (1)

		ride (2)

		riffle (9)

		riffles (5)

		right (302)

		right-hand (1)

		Rim (2)

		ring (1)

		rings (1)

		riparian (1)

		River (253)

		river's (1)

		River-Roosevelt (2)

		River-Tangle (1)

		River/White (1)

		riverbed (1)

		rivers (28)

		Road (18)

		Robert (1)

		Robinson (1)

		Rock (12)

		rock-solid (1)

		rocker (3)

		rocks (6)

		rocky (4)

		rode (1)

		role (2)

		roll (1)

		Roosevelt (37)

		roughly (5)

		roughness (1)

		round (1)

		Route (3)

		routine (1)

		row (3)

		rowboats (1)

		rows (2)

		Royalex (1)

		rubber (2)

		run (7)

		running (2)

		runs (4)

		rusty (1)



		S

		safely (1)

		sailed (1)

		sake (2)

		Salt (221)

		same (55)

		San (15)

		Sand (18)

		sandy (7)

		Santa (1)

		sat (2)

		satisfied (2)

		satisfies (1)

		save (1)

		saw (9)

		sawmill (8)

		saying (13)

		scale (2)

		scattered (1)

		schedule (1)

		school (1)

		scientific (2)

		scientist (1)

		scoot (2)

		Scott (2)

		Scouts (1)

		screen (5)

		scroll (1)

		search (1)

		seasonal (2)

		seasonality (1)

		second (37)

		seconds (11)

		Section (94)

		sections (43)

		seeing (7)

		seek (1)

		seeking (1)

		seem (5)

		seemed (5)

		seems (7)

		seepage (1)

		Segment (127)

		segmentation (5)

		Segments (30)

		Selly (1)

		sense (10)

		sentence (13)

		sentences (1)

		separate (2)

		separated (2)

		separately (1)

		series (2)

		serious (1)

		serve (1)

		Service (3)

		Services (1)

		set (4)

		sets (4)

		settlers (1)

		several (4)

		shallow (10)

		shallower (3)

		shape (1)

		Sheep (1)

		shell (1)

		Sheriff's (1)

		ship (4)

		ships (1)

		shipwreck (3)

		shipwrecking (2)

		short (5)

		shortcut (2)

		shorter (1)

		Shotgun (1)

		show (12)

		showed (5)

		showing (2)

		shown (10)

		shows (13)

		side (7)

		sides (1)

		Sierra (4)

		sign (1)

		signal (1)

		significant (8)

		significantly (6)

		similar (9)

		similarities (2)

		simple (3)

		simplest (1)

		simply (1)

		simulate (1)

		simulated (1)

		Single (13)

		sinking (1)

		sit (9)

		Site (1)

		sitting (3)

		situation (3)

		situations (4)

		six (16)

		sixth (1)

		size (1)

		skiff (1)

		skill (2)

		skimmed (1)

		skip (1)

		skipped (1)

		Skipping (3)

		Sky (1)

		Slade (6)

		Slide (113)

		slides (2)

		sliding (1)

		slightly (1)

		Slingluff (7)

		slope (5)

		slopes (3)

		sluices (1)

		Sluicing (1)

		small (4)

		smaller (1)

		Smith (2)

		software (1)

		soggy (2)

		soil (2)

		sole (1)

		solid (3)

		Solliday (1)

		solve (1)

		somebody (10)

		Somebody's (2)

		somehow (2)

		someone (2)

		someplace (4)

		something's (1)

		sometime (2)

		sometimes (6)

		somewhat (3)

		somewhere (11)

		sooner (1)

		Sorry (38)

		sort (17)

		sound (4)

		sounds (9)

		source (3)

		sources (2)

		south (5)

		Southern (1)

		Southwest (1)

		Spanish (4)

		spanning (2)

		SPARKS (1)

		Spaulding (3)

		speaking (1)

		Special (2)

		specific (7)

		specifically (15)

		specifications (1)

		speculated (1)

		speculative (1)

		speech (1)

		spent (5)

		split (2)

		splits (1)

		spoken (1)

		spot (3)

		spots (2)

		spring (5)

		springs (1)

		sprouting (1)

		square (1)

		squares (2)

		stability (1)

		staff (1)

		stage (2)

		stamp (1)

		stand (4)

		standard (4)

		standards (1)

		standing (2)

		standpoint (4)

		Stanley (2)

		start (7)

		started (3)

		starting (7)

		starts (3)

		stash (1)

		State (23)

		State's (2)

		stated (1)

		statehood (6)

		statement (10)

		statements (1)

		States (2)

		Statistics (2)

		Stay (1)

		steamboat (2)

		steep (10)

		steeper (2)

		Stewart (16)

		stick (1)

		sticks (1)

		still (14)

		Stockton (1)

		stone (1)

		stop (2)

		stopped (1)

		store (1)

		storm (1)

		story (1)

		straighten (1)

		stream (10)

		streambed (1)

		Streams (14)

		stress (1)

		stretch (6)

		stretches (1)

		stripped (2)

		strong (1)

		stronger (3)

		struck (1)

		struggling (2)

		stuck (1)

		studied (2)

		study (9)

		stuff (3)

		sub (1)

		sub-bullet (6)

		submit (1)

		submitted (5)

		substantially (5)

		substantive (2)

		substantively (3)

		subsurface (7)

		success (1)

		successful (3)

		successfully (3)

		sufficient (3)

		suggesting (1)

		suggestions (1)

		suggests (3)

		summarize (1)

		summarizes (1)

		summary (4)

		summer (3)

		supplies (3)

		supply (1)

		suppose (2)

		supposed (1)

		sure (43)

		Surely (1)

		surface (4)

		surprise (9)

		surprising (1)

		surrounding (1)

		survey (7)

		Surveyed (2)

		survival (1)

		survive (1)

		survived (1)

		suspect (3)

		suspicion (1)

		swale (1)

		SWCA (1)

		sweet (1)

		swift (1)

		swimming (1)

		Sykes (1)



		T

		Tab (1)

		table (44)

		tables (3)

		tag-teaming (1)

		talk (16)

		talked (48)

		talking (69)

		talks (12)

		Tallman (1)

		Tallman's (1)

		Tangle (2)

		tasked (1)

		team (4)

		telling (2)

		Tempe (14)

		ten (1)

		tend (3)

		tendency (1)

		tends (2)

		tentative (1)

		term (4)

		terminology (4)

		terms (21)

		Test (10)

		testified (22)

		testify (5)

		testifying (9)

		testimonies (1)

		testimony (40)

		testing (1)

		Thanks (2)

		theft (1)

		therefore (1)

		thick (1)

		thinking (18)

		third (2)

		Thiswill (1)

		Thomsen (20)

		Thomsen-Porcello (1)

		thorny (1)

		thoroughness (1)

		Thorpe (1)

		though (14)

		thought (19)

		thousand (2)

		thread (1)

		threatened (1)

		three (18)

		threshold (1)

		threw (1)

		throughout (1)

		tie (1)

		ties (1)

		tighter (1)

		timber (8)

		times (9)

		timestamp (2)

		title (11)

		titled (2)

		today (22)

		together (3)

		told (6)

		Tom (1)

		tons (1)

		Tonto (19)

		took (10)

		top (12)

		topo (1)

		topographic (5)

		topography (4)

		tortuous (1)

		total (4)

		touched (1)

		toward (1)

		towards (1)

		Town (4)

		trade (2)

		tradition (3)

		traditions (1)

		train (2)

		transcript (17)

		transcripts (1)

		transitioning (1)

		translate (1)

		transport (4)

		transportation (1)

		transported (1)

		transporting (1)

		transposed (2)

		transposition (1)

		Trap (2)

		trappers (2)

		travel (6)

		traveled (2)

		treats (1)

		trends (1)

		tribes (2)

		tribunal (3)

		tributaries (3)

		tributary (1)

		tricks (1)

		tried (3)

		trip (35)

		trips (6)

		true (18)

		try (7)

		trying (18)

		tubers (1)

		Tucson (1)

		tunnel (6)

		tunnel's (2)

		turbulence (1)

		turn (9)

		Turner (2)

		turtles (1)

		twice (2)

		two (43)

		two-thirds (1)

		type (5)

		types (3)

		typical (2)

		typically (5)



		U

		unable (1)

		unaware (2)

		uncertainty (2)

		unchanged (1)

		unclear (1)

		Undepleted (1)

		under (17)

		underestimating (1)

		underneath (4)

		understood (1)

		undertake (1)

		undertaken' (1)

		Unfortunately (2)

		uniform (1)

		uniformly (2)

		unique (1)

		unit (2)

		United (1)

		units (3)

		unjam (1)

		unknown (1)

		unless (1)

		unload (2)

		uno (1)

		Unstable (1)

		unsuccessful (1)

		untouched (6)

		unusually (1)

		unwavering (2)

		up (94)

		update (1)

		updated (2)

		updating (1)

		upland (1)

		upon (8)

		Upper (95)

		upstream (26)

		USBR (1)

		use (44)

		used (25)

		useful (1)

		uses (1)

		USGS (13)

		using (32)

		usually (1)

		Utah (2)



		V

		vague (1)

		Valley (9)

		values (2)

		Vandermark (2)

		Vargas (1)

		variation (1)

		varies (1)

		variety (1)

		various (6)

		vary (2)

		vegetation (15)

		vegetative (1)

		vehicle (2)

		vehicles (2)

		velocities (3)

		velocity (10)

		ventures (1)

		Verde (33)

		Verde-Tangle (1)

		verify (1)

		versa (1)

		version (4)

		versus (5)

		vertical (4)

		Vertige (2)

		via (1)

		vice (1)

		vicinity (4)

		Victoria (1)

		view (4)

		viewing (1)

		viewpoint (1)

		viewpoints (1)

		Virgin (1)

		voyage (1)



		W

		wagon (2)

		Wait (6)

		walk (2)

		walked (3)

		wants (1)

		washed (2)

		washes (1)

		watch (1)

		water (47)

		water-surface (7)

		watercourse (1)

		waterfall (3)

		waterfalls (8)

		watershed (1)

		way (32)

		ways (6)

		Webb (3)

		website (1)

		week (3)

		weeks (1)

		welcome (2)

		well-known (1)

		Wenonah (1)

		weren't (3)

		west (4)

		wet (4)

		wetland (1)

		what's (20)

		whatnot (6)

		wheat (1)

		White (17)

		who's (2)

		Whoa (1)

		whole (4)

		whose (1)

		wide (18)

		wider (3)

		width (4)

		widths (2)

		Wilcox (5)

		wildlife (1)

		William (2)

		Willis (1)

		winter (4)

		wiped (2)

		wish (2)

		wishful (1)

		within (11)

		without (2)

		WITNESS (14)

		word (10)

		words (3)

		work (26)

		worked (2)

		working (2)

		Works (1)

		world (1)

		worries (1)

		worrying (1)

		worth (1)

		wrapped (1)

		write (11)

		writing (1)

		written (10)

		wrong (7)

		wrote (7)



		X

		X017 (1)



		Y

		year (52)

		years (15)

		Yep (11)

		yesterday (2)

		Yuma (2)



		Z

		Zarbin (3)

		zero (2)



		[

		[also] (1)

		[downstream] (1)

		[sic] (2)

		[successfully] (1)
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 4   Commission, at State Senate Building, Hearing Room 1,
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 8
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 9             JIM HENNESS, Vice Chairman
             JIM HORTON, Commissioner


10             BILL ALLEN, Commissioner
  


11
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12
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14
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 1                  CHAIRMAN NOBLE:  We welcome you to the
  


 2   continued hearing on the Salt River of the Arizona
  


 3   Navigable Streams Adjudication Commission.  As we
  


 4   adjourned the last, I believe that Mr. McGinnis was
  


 5   cross-examining Mr. Fuller, and before you begin again,
  


 6   I'm certain that Mr. Mehnert wants to take roll.
  


 7                  DIRECTOR MEHNERT:  Commissioner Allen?
  


 8                  COMMISSIONER ALLEN:  Present.
  


 9                  DIRECTOR MEHNERT:  Commissioner Henness?
  


10                  COMMISSIONER HENNESS:  Present.
  


11                  DIRECTOR MEHNERT:  Commissioner Horton?
  


12                  COMMISSIONER HORTON:  Here.
  


13                  DIRECTOR MEHNERT:  Chairman Noble?
  


14                  CHAIRMAN NOBLE:  Here.
  


15                  DIRECTOR MEHNERT:  All of our
  


16   Commissioners are here, plus our attorney, Fred
  


17   Breedlove.
  


18                  CHAIRMAN NOBLE:  Let the record reflect
  


19   that Mr. Hood has arrived.
  


20                  Mr. McGinnis.
  


21                  MR. MCGINNIS:  Thank you, Mr. Chairman.
  


22
  


23               CROSS-EXAMINATION (CONTINUED)
  


24   BY MR. MCGINNIS:
  


25       Q.    Good morning, Mr. Fuller.
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 1       A.    Good morning.
  


 2       Q.    My recollection is that when we stopped back
  


 3   in October, we were starting to work through your
  


 4   PowerPoint.
  


 5             Is that your recollection?
  


 6       A.    I thought you were almost wrapped up.
  


 7       Q.    Okay.  You were wrong.
  


 8             Before we get back to your PowerPoint, I
  


 9   wanted to ask you some questions about cross sections
  


10   and flow rates and depths, all the stuff you know a lot
  


11   about, okay?
  


12       A.    Okay.
  


13       Q.    And I wanted to start with Segment 6.  Your
  


14   Segment 6 goes from the Verde confluence to the Gila
  


15   confluence; is that right?
  


16       A.    That's right.
  


17       Q.    And your estimate of natural median flow for
  


18   Segment 6 was 1,230 cubic feet per second; is that
  


19   right?
  


20       A.    That sounds right.
  


21       Q.    And you got that from a publication in 1991
  


22   by gentlemen named Thomsen and Porcello; is that
  


23   right?
  


24       A.    That's correct.
  


25       Q.    And you prepared, didn't you, the 2003
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 1   revision to the Land Department report on the Lower
  


 2   Salt?
  


 3       A.    Yes.
  


 4                  DIRECTOR MEHNERT:  Is this in
  


 5   evidence?
  


 6                  MR. MCGINNIS:  Yes.
  


 7                  Did that get to you?
  


 8                  THE WITNESS:  Not yet.
  


 9                  MR. MCGINNIS:  Jeff, you need to give
  


10   one to the witness.  Sorry.  He's the most important
  


11   one of the group.
  


12                  THE WITNESS:  Thank you.
  


13   BY MR. MCGINNIS:
  


14       Q.    Did you get what we passed out now?
  


15       A.    Yes.
  


16       Q.    Okay.  So what we've handed you is a set of
  


17   excerpts from the 2003 Land Department report on the
  


18   Lower Salt, which I believe is Lower Salt Evidence Item
  


19   Number 30.
  


20             Does that look familiar to you?
  


21       A.    Yes, it does.
  


22       Q.    And what I have there is the cover page.  You
  


23   should have pages 7-17 and 7-18.  You should have
  


24   pages 7-23 through 7-27.  And you should have all of
  


25   Appendix D.
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 1             Can you look at that and make sure I got
  


 2   everything copied right?
  


 3       A.    It looks right.
  


 4       Q.    And do you have the complete report with you
  


 5   available somewhere today?
  


 6       A.    Yes.
  


 7       Q.    Okay.
  


 8       A.    I don't think I have all the appendices, but
  


 9   I do have the main text of the report.
  


10       Q.    I think you'll be able to answer my questions
  


11   based upon the excerpts I've given you; but if you need
  


12   to look at the report, feel free, okay.  And I think I
  


13   have a copy here too somewhere.
  


14             Now, my understanding is that for the 2003
  


15   report you prepared six cross sections of the Lower
  


16   Salt, based upon some work by the U.S. Reclamation
  


17   Service; is that right?
  


18       A.    We prepared six cross sections for the
  


19   original report, and we carried that work through.
  


20   so we didn't prepare them specifically for the 2003,
  


21   but they are included in the 2003 version of the
  


22   report.
  


23       Q.    And that process is discussed on Page 7-23 of
  


24   the 2003 report that you should have there.
  


25             Do you see that page?
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 1       A.    I do.
  


 2       Q.    Okay.  And the U.S. Reclamation Service map
  


 3   that you used was prepared in 1907; is that right?
  


 4       A.    I think it was -- I talked about this before
  


 5   in my presentation.  I believe that the publication
  


 6   date is 1907.  I think it says on the top that it's
  


 7   based on topography from 1903, 1904, 1902,
  


 8   1903-something.
  


 9       Q.    Yeah, I think in this report that I just
  


10   showed you, it shows set in 1902; is that right?
  


11       A.    That's right.  That's drawn from survey data
  


12   in 1902.
  


13       Q.    And the 2003 report says that the 1902
  


14   channel survey information was probably representative
  


15   of conditions at statehood.  Do you see that right
  


16   there?
  


17       A.    I do.
  


18       Q.    And you or somebody at that point had
  


19   reviewed a 1914 map to come to that conclusion; is that
  


20   right?
  


21       A.    That's right.
  


22       Q.    Let's flip over now to Page 7-24, the next
  


23   page of the exhibit, the excerpts I handed you.  And
  


24   this shows the area basically from the Verde confluence
  


25   to the Gila confluence; is that right?
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 1       A.    Basically, yes.  I mean the cross sections
  


 2   were all downstream of Granite Reef Dam, because that
  


 3   was the study limits of that report, but that's in that
  


 4   general vicinity, yeah.
  


 5             I guess, more specifically, it doesn't
  


 6   include the -- it doesn't specifically -- this report
  


 7   does not specifically address the area between Granite
  


 8   Reef Dam and the Verde River confluence, but I do
  


 9   believe that the cross sections there are
  


10   representative of that additional segment.
  


11       Q.    And what I've put up here on the easel is a
  


12   blowup of Figure 7-3, the one we were just looking at.
  


13   Do you see that?
  


14       A.    I do.
  


15       Q.    Okay.  And you have six cross sections.  They
  


16   start down by the Gila confluence with Number 1 and
  


17   then go up to about the Verde confluence with Number 6,
  


18   right?
  


19       A.    Yes.
  


20       Q.    Go up to Granite Reef Dam, basically?
  


21       A.    Right.
  


22       Q.    And those cross sections are numbered 1
  


23   through 6, right?
  


24       A.    Yes, they are.
  


25       Q.    Okay.  Did you create any new cross sections
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 1   for the PowerPoint or the testimony you've done here
  


 2   recently?
  


 3       A.    I did not.
  


 4       Q.    Looking over to Appendix D that's also in the
  


 5   excerpts I gave you, do you see the title page for
  


 6   Appendix D there?
  


 7       A.    I do.
  


 8       Q.    And that Appendix D is entitled Historical
  


 9   Salt River Rating Curves.  Do you see that?
  


10       A.    I do.
  


11       Q.    Okay.  Let's look at these cross sections a
  


12   little bit.  Cross Section 1 is in the area of
  


13   91st Avenue and 51st Avenue or what's now 91st Avenue
  


14   and 51st Avenue, right?
  


15       A.    It's between those two, yeah.
  


16                  DIRECTOR MEHNERT:  Is this in evidence?
  


17                  MR. MCGINNIS:  Not yet.
  


18   BY MR. MCGINNIS:
  


19       Q.    So, Mr. Fuller, what I've put up on the easel
  


20   now is a blowup of a table that I created, just to kind
  


21   of help us work through these cross sections, and
  


22   Mr. Heilman should have given you a small version of
  


23   that.  Do you see it?
  


24       A.    Yes, I do.
  


25       Q.    And what I would like to do is just kind of
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 1   walk through the table and see if we can fill out some
  


 2   of it.
  


 3             So I think we just said Cross Section 1, you
  


 4   said, was between 91st Avenue and 51st Avenue; is that
  


 5   right?
  


 6       A.    Yes.
  


 7       Q.    And if you turn over to PageD1, the next page
  


 8   of Appendix D, that has some curves there for depth and
  


 9   velocity for Cross Section 1.  Do you see that?
  


10       A.    I do.
  


11       Q.    Which of those curves is for depth and which
  


12   one is for velocity?  Can you describe that to us?
  


13       A.    It's the one that has the individual points
  


14   marked with squares rather than circles.
  


15       Q.    Okay.  So on all these cross sections, are
  


16   the squares the depth line?
  


17       A.    Certainly on that one.
  


18       Q.    Okay.  Well, let's do -- we'll do one at a
  


19   time here.
  


20             And your natural median flow number for
  


21   Segment 6 is 1,230 cfs; is that right?
  


22       A.    That's right.
  


23       Q.    Okay.  If you look at 1,230 cfs on this Cross
  


24   Section 1, what's the depth?
  


25       A.    It's in the vicinity of 2.4.
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 1       Q.    I'm going to write, if it's okay with you,
  


 2   I'm going to write -- this column has the depth, at
  


 3   1,230 cfs for Cross Section 1, you said 2.4?
  


 4       A.    Yeah.
  


 5       Q.    Okay.  That's at your 1,230 cfs number,
  


 6   right?
  


 7       A.    Yes.
  


 8       Q.    Let's look now at Cross Section 2, which I
  


 9   believe is on page D4.  Now, if we look back at our
  


10   other map, this one is between 51st Avenue and Central
  


11   Avenue; is that right?
  


12             Look at Figure 7-3.
  


13       A.    That's correct.
  


14       Q.    Okay.  So, and the curve for Cross Section 2
  


15   on page D4, it has curves for depths and velocity, just
  


16   like the last one, right?
  


17       A.    Yes, sir.
  


18       Q.    And if you take your 1,230 cfs, what's the
  


19   depth that you would find at Cross Section 2?
  


20       A.    About 3.3, 3.2.
  


21       Q.    Pick one, and I'll write it down.
  


22       A.    3.25.
  


23       Q.    Okay.  That's even better.
  


24             Okay.  And, again, that's at Cross Section 2,
  


25   right?
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 1       A.    Yes.
  


 2       Q.    And that's using your 1,230 cubic foot per
  


 3   second number, correct?
  


 4       A.    Yes.
  


 5       Q.    Flip over to page D7, which I think is the
  


 6   graph for Cross Section 3.  Do you see that?
  


 7       A.    I do.
  


 8       Q.    And Cross Section 3, if we look back to
  


 9   Figure 7-3, it looks like it's between Central Avenue
  


10   and I-10?
  


11             Can I hold this up for you?
  


12       A.    I've got mine.
  


13       Q.    Okay.
  


14       A.    Yes, it is.
  


15       Q.    I-10 is a little hard to see, but that's --
  


16       A.    Yes.
  


17       Q.    Okay.  And this has curves for depth and
  


18   velocity, right?
  


19       A.    Yes, it does.
  


20       Q.    And I think you said earlier the curve with
  


21   the box on it is the depth curve; is that right?
  


22       A.    That's right.
  


23       Q.    Okay.  At 1,230 cfs, what depth do you get
  


24   for Cross Section 3?
  


25       A.    About 4.2.
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 1       Q.    Okay.  Did I write the right number?
  


 2       A.    Yes, you did.
  


 3       Q.    Okay.  Let's flip over to page D10 of
  


 4   Appendix D of your 2003 report, and does that show the
  


 5   curves for Cross Section 4?
  


 6       A.    Yes.
  


 7       Q.    Okay.  Cross Section 4 is located, it looks
  


 8   like, just west of Mill Avenue; is that right?
  


 9       A.    That's right.
  


10       Q.    Okay.  And the curve with the box is the one
  


11   with the depth, right?
  


12       A.    Yep.  Yes.
  


13       Q.    What's the depth that you get for 1,230 cfs
  


14   on your Cross Section 4?
  


15       A.    Looks like about 2.4.  And these are all in
  


16   feet.  We haven't mentioned units, but yeah.
  


17       Q.    Yeah.  On my table it says "feet," but I
  


18   forgot to say it.
  


19             You said 2.4?
  


20       A.    Yes.
  


21       Q.    Okay.  Let's look over then to page D13 of
  


22   Appendix D.  Are these the curves for Cross Section 5?
  


23       A.    Yes.
  


24       Q.    And is Cross Section 5 located just east of
  


25   Country Club Drive?
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 1       A.    That's correct.
  


 2       Q.    Okay.  That has the curves for depth and
  


 3   velocity, right?
  


 4       A.    Yes, it does.
  


 5       Q.    And the curve with the box is the depth
  


 6   curve?
  


 7       A.    It is.
  


 8       Q.    What's the depth for Cross Section 5 at 1,230
  


 9   cubic feet per second?
  


10       A.    It's about 2.6.
  


11       Q.    Did I write that correctly?
  


12       A.    Yes, you did.
  


13       Q.    Let's look at page D16 then, which is the
  


14   curves for Cross Section 6, right?
  


15       A.    Yep.
  


16       Q.    And Cross Section 6 is between Higley Road
  


17   and Granite Reef Dam; is that correct?
  


18       A.    Yes, it is.
  


19       Q.    Okay.  And the curve with the box on it is
  


20   the depth curve, right?
  


21       A.    Yes, it is.
  


22       Q.    What's the depth that you get at 1,230 cfs
  


23   for Cross Section 6?
  


24       A.    About 2.8, 2.9.  Call it 2.8.
  


25       Q.    Okay.  So for the report you did for the
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 1   Commission, you prepared six cross sections on the
  


 2   Lower Salt below Granite Reef, right?
  


 3       A.    The report was actually for the Land
  


 4   Department, but yes.
  


 5       Q.    Okay.  It was submitted to the Commission;
  


 6   you know that, right?
  


 7       A.    Yes, I do.
  


 8       Q.    To create those cross sections, you used data
  


 9   from 1902 from the U.S. Reclamation Service that you
  


10   say is probably representative of conditions at
  


11   statehood, right?
  


12       A.    Yes.
  


13       Q.    And you didn't do any new cross sections for
  


14   your PowerPoint or for your testimony here this time?
  


15       A.    I did not.
  


16       Q.    Okay.  And your own number for the natural
  


17   median flow for Segment 6 is 1,230 cfs?
  


18       A.    It's the number that I took from the USGS
  


19   report, Thomsen and Porcello, yes.
  


20       Q.    And that's the number you testified to in
  


21   October?
  


22       A.    Yes.
  


23       Q.    Okay.  So using your 1,230 cfs estimate of
  


24   the natural median flow and the six cross sections for
  


25   Segment 6 that you created, you just went through this
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 1   process and you got depths of 2.4 feet, 3.25 feet,
  


 2   4.2 feet, 2.4 feet, 2.6 feet and 2.8 feet; is that
  


 3   right?
  


 4       A.    Yes.
  


 5       Q.    And in October, when you sat in that chair
  


 6   with this Commission, you testified that the average
  


 7   depth for Segment 6 was 5.3 feet?
  


 8       A.    If you have a transcript in front of you, I
  


 9   would like to look back at that.
  


10       Q.    Well, I've got something better than that.
  


11   You got your PowerPoint up there?
  


12       A.    I do.
  


13       Q.    Let's look at Slide 238.
  


14             Do you see there the bottom table on
  


15   Slide 238?  At least the way I understand your table,
  


16   you show the 50 percent median flow, and you show the
  


17   flow rate at 1,230 cfs, and your average depth for
  


18   Segment 6 is 5.3 feet; is that correct?
  


19       A.    That's what it says there, yes.
  


20       Q.    Do you recall testifying to that back on
  


21   October 21st, 2015?
  


22       A.    I remember the slide, for sure.  I see the
  


23   number in front of me.  I don't really remember having
  


24   discussion about 5.3, and -- I guess that answers your
  


25   question.
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 1       Q.    Okay.  I'm going to hand you a copy of the
  


 2   transcript.  I would like you to read page 513 of the
  


 3   transcript on October 21, 2015, Lines 2 to 4.  It's
  


 4   highlighted there for you.
  


 5             That's your testimony, right?
  


 6       A.    Just one second.
  


 7       Q.    Sure.
  


 8             Again, it was the transcript of October 21st,
  


 9   2015, page 512 -- I mean 513, Lines 2 to 4, I think is
  


10   what I have highlighted there.
  


11       A.    Yes, you do.
  


12       Q.    Can you read that for me at Lines 2 to 4?
  


13       A.    It says, "On page 238, the median flow, the
  


14   average depth is 3.8.  According to -- in Segment 5 and
  


15   in Segment 6, it's 5.3."
  


16       Q.    So you testified to 5.3 feet.  It's a number
  


17   in your PowerPoint, even though when you did the
  


18   analysis, there was no number -- and you said that was
  


19   average.  Even though when you did the analysis of the
  


20   six cross sections, there was no number at or above
  


21   5.3 feet, right?
  


22       A.    That's correct.
  


23       Q.    As a matter of fact, there's not even one of
  


24   these numbers that's within a foot of 5.3 feet?
  


25       A.    That's also right.
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 1       Q.    As a matter of fact, four of the six depths
  


 2   are between 2 and 3 feet; is that right?
  


 3       A.    Yes.
  


 4       Q.    For example, Cross Section 1, which is the
  


 5   area down by the Gila confluence down by 91st Avenue,
  


 6   we just now came up with 2.4 feet; isn't that right?
  


 7       A.    Yes.
  


 8       Q.    And on October 21st, you testified that the
  


 9   depth for all of Segment 6 was 5.3 feet?
  


10       A.    That's correct.
  


11       Q.    So your testimony was off by about half?
  


12       A.    Yeah.  I can see what I did, but you're
  


13   correct.
  


14       Q.    Okay.  Let's now look at --
  


15       A.    Would you like an explanation, or would you
  


16   just prefer that we get to that on redirect?
  


17       Q.    I'd prefer you did that through redirect.
  


18       A.    Okay.
  


19       Q.    It might come up in the course of the day,
  


20   but . . .
  


21       A.    Yeah.  It's an easy explanation.
  


22       Q.    Okay.  Did you look at the wrong curve, is
  


23   that your explanation?
  


24       A.    Yeah.  And you can see that by -- I just
  


25   checked in the report, Table 7-18.  It shows the depths
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 1   there much more in line with what we put up there.  So
  


 2   I just read the curve wrong when I was preparing the
  


 3   slide.
  


 4       Q.    So when you prepared for your testimony
  


 5   12 years after the 2003 report was done, you didn't go
  


 6   back and look at the actual cross sections you did in
  


 7   1993 or '96?
  


 8       A.    No, I did.  I just happened to, in that case,
  


 9   read the curve wrong.  In retrospect, putting velocity
  


10   and depth on the same curve creates some confusion, and
  


11   I ended up apparently confusing myself on that one.
  


12   So, but if you look at the tables in the report and the
  


13   other data, they're consistent there.
  


14       Q.    Okay.  Well, we're going to do that.
  


15             So what did you intend for that 5.3 number to
  


16   be?
  


17       A.    It is the velocity, the way I'm looking at
  


18   the curve right now.
  


19       Q.    Okay.  So the 5.3 really has no bearing on
  


20   anything relating to this case?
  


21       A.    Just an error.
  


22       Q.    Okay.
  


23       A.    Thank you for pointing that out.
  


24       Q.    So if you really did average these six depths
  


25   that you got at your six cross sections, it would be
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 1   something less than 3 feet, wouldn't it?
  


 2       A.    That's not what I meant by average.  So I was
  


 3   talking about how the depth was representative of the
  


 4   cross sections as opposed to being a maximum depth in
  


 5   the cross section.
  


 6       Q.    Okay.  But if you did average the six numbers
  


 7   you have at the six cross sections that run through the
  


 8   whole reach -- have you got a calculator?  We can do
  


 9   it.  I think it's about 2.9 feet.
  


10       A.    That looks about -- that sounds about right.
  


11       Q.    And those are the numbers that you got using
  


12   your cross section and your number for the natural
  


13   median flow; is that right?
  


14       A.    Again, it's the number that I'm relying on
  


15   that was prepared by the USGS.  It was not something I
  


16   prepared myself, but it's a number that I find
  


17   credible.
  


18       Q.    Okay.  Let's look on page 7-26 of your 2003
  


19   report, which should be in the excerpts I've handed
  


20   out, particularly Table 7-18.  Do you see that?
  


21       A.    I do.
  


22       Q.    You talk about a table that's Average
  


23   Hydraulic Characteristics for Pre-Statehood Salt River.
  


24   Do you see that?
  


25       A.    I do.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 5    11/17/2015 1011


  


 1       Q.    And in that table you have the flow rate
  


 2   corresponding with various depths, right?
  


 3       A.    Yes.
  


 4       Q.    And for 1,400 cfs, which is higher than your
  


 5   1,230 for the natural median flow, in 2003 your report
  


 6   says the depth for 1,400 cfs would have been 3.2 feet?
  


 7       A.    That's right.
  


 8       Q.    Okay.  So that's substantially lower than the
  


 9   5.3 feet you testified to in October?
  


10       A.    That's correct.
  


11       Q.    Right.
  


12             Substantially lower than even 4.2 feet?
  


13       A.    Substantially lower.
  


14             It is lower, I'll grant you that.
  


15       Q.    So in this table you have a higher flow rate
  


16   corresponding with a lower depth than what you
  


17   testified to in October?
  


18       A.    And, again, what I testified to is just a
  


19   simple transposition of numbers, so . . .
  


20       Q.    Okay.  Well, if you hadn't transposed the
  


21   number --
  


22       A.    It's wrong, you're right about that, so . . .
  


23       Q.    If you hadn't transposed the number, what
  


24   number would you have put in that table on Slide 238?
  


25       A.    I recall using the cross section that was
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 1   presented in the reports.  So I should have been using
  


 2   4.1, I think we said it was, 4.2.
  


 3       Q.    Okay.  So the information in Table 7-18 on
  


 4   page 7-26 of your 2003 report, which shows 1,400 cfs
  


 5   corresponding to 3.2 feet, that can't be consistent
  


 6   with 1,230 cfs corresponding to 4.2 feet, can it?
  


 7       A.    There are different numbers there, yes.  I
  


 8   wouldn't characterize them as being substantively
  


 9   different, but . . .
  


10       Q.    Well, it's a foot.
  


11       A.    Yeah.
  


12       Q.    And you said you can boat on 6 inches.  So
  


13   wouldn't a foot make a difference?
  


14       A.    A foot would make a difference if we're
  


15   talking about the difference between zero and a foot.
  


16   It would not really make a difference between 2 feet
  


17   and 4 feet, not much of a difference.
  


18       Q.    Okay.  The greatest depth you came up with in
  


19   your cross sections was this 4.2 feet at Cross
  


20   Section 3, right?
  


21       A.    Yes.
  


22       Q.    And that one is at between Central and I-10;
  


23   is that correct?
  


24       A.    That's right.
  


25       Q.    So in this chart on page 7-24 on Figure 7-3,
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 1   in addition to showing the location of the cross
  


 2   sections, you have the actual cross sections
  


 3   themselves, right?
  


 4       A.    I do.
  


 5       Q.    Okay.  Cross Section 3, your number of 4.2
  


 6   for Cross Section 3 would include this stretch, this
  


 7   part of the river that sticks down here on this Cross
  


 8   Section 3, for lack of a more scientific term?
  


 9       A.    I see you pointing at it, and you're -- at a
  


10   distance that looks to me between 6 and 8, and it's the
  


11   deepest of the channels.  Yes, it would include that.
  


12       Q.    By far, the deepest of the channel, correct?
  


13       A.    My eyes are not that good, but it is deeper.
  


14   I don't know what you would mean by "far."
  


15       Q.    You should have the -- in the handout we gave
  


16   you, it's page 7-24 of the excerpts I gave you.
  


17             Isn't that a lot deeper than any other
  


18   channel?
  


19       A.    Hang on a second.  Let me get there.
  


20             Yeah, it looks to be somewhere in the
  


21   neighborhood of about 10 feet deeper.  So, yeah, that's
  


22   a good deal deeper.
  


23       Q.    And there are four other channels there that
  


24   are shown on your cross section that are substantially
  


25   less deep?
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 1       A.    Well, we can probably have a discussion about
  


 2   what you mean by channels and what I mean by channels;
  


 3   but there are certainly four topographic depressions or
  


 4   four topographic depressions that showed up on the
  


 5   topography that we had.
  


 6       Q.    Okay.  And I think you said that when you
  


 7   meant average -- when you said average depth, you meant
  


 8   it was the average across the cross sections; did I
  


 9   hear you say that?
  


10       A.    I seem to recall here, but let's just check
  


11   and make sure.  We have the language in here.
  


12             My guess is, because of the methodology we
  


13   used for these, that we're probably reporting the --
  


14   probably, the charts -- well, let me just look at the
  


15   charts here.
  


16             I wish that I had said whether it was average
  


17   depth or maximum depth, but my guess is that they are
  


18   maximum depths reported on the figures like Figure 7-4.
  


19   And what it means by Average Hydraulic Characteristics
  


20   for the Pre-Statehood Salt River, at this point I'm not
  


21   exactly sure whether I meant typical or whether I meant
  


22   a numerical average.  I'm not sure.
  


23       Q.    Okay.  Well, let's follow up on that one.
  


24   You've got Slide 238 up there on your screen, right?
  


25       A.    Yes.
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 1       Q.    And on those tables that you testified about
  


 2   to the Commission, you list Average Depth on a column.
  


 3   Do you see that?
  


 4       A.    I do.
  


 5       Q.    Now, is that intended to be the average depth
  


 6   across the cross section, the average depth up and down
  


 7   the river or something else?
  


 8       A.    It's in -- yeah, what I believe I mean there
  


 9   is the -- those are -- if I'm reading the curves, they
  


10   should be maximum depths, is what my recollection is.
  


11   I really need to go find the data again and
  


12   double-check that, so . . .
  


13       Q.    Because you don't have any data to show what
  


14   the average depth is up and down any segment other than
  


15   Segment 6, right?
  


16       A.    No, I don't think I would agree with that.
  


17       Q.    Okay.  Segment 6 you have six different cross
  


18   sections, and you can take an average of the depth at
  


19   those cross sections, right?
  


20       A.    Right.
  


21       Q.    Is there any other segment where you have
  


22   various cross sections to take an average of?
  


23       A.    No.
  


24       Q.    So you don't really have any data to
  


25   determine the average up and down the river in any
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 1   particular segment except 6?
  


 2       A.    No, I don't go agree with that.
  


 3       Q.    Okay, what data do you have to determine the
  


 4   average up and down the river on any segment other than
  


 5   6?
  


 6       A.    We have historical observations where people
  


 7   reported depths in the reaches upstream of -- so
  


 8   Segments 1 -- well, 2 through 5 have direct observation
  


 9   of my own at a number of different flow rates ranging
  


10   from a low of 8 in Segment 5 to like over 5,000 in
  


11   Segment 2 and a fair number in between.  So a lot of
  


12   direct observations sitting in a boat and paddling with
  


13   my hand and -- for all of those segments.
  


14       Q.    You certainly don't have the same type of
  


15   information on those Segments 1 through 5 as you do on
  


16   Segment 6 with these cross sections, do you?
  


17       A.    We do have the same.  We have cross section
  


18   ratings in all of them.  We don't have historic -- I
  


19   don't have personal observations of what the river
  


20   looked like prior to statehood in Segment 6 or personal
  


21   observation of what it looked like in any of the
  


22   segments, for that matter, in 1900.
  


23             But I do have -- I believe the river being
  


24   substantively similar.  So I guess the answer is, yes,
  


25   we do have the same types of information.
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 1       Q.    Okay.  Do you have your 2003 reports there
  


 2   with you?
  


 3       A.    I do, except for the appendices.
  


 4       Q.    Okay.  Can you tell me -- first of all, can
  


 5   you tell me from recollection where in either of those
  


 6   reports we would find any cross section data for
  


 7   specific points on Segments 1 through 5?
  


 8       A.    Ah.
  


 9             We don't, not for any specific point.  Well,
  


10   in the reports, I don't think we have that.
  


11       Q.    Now, the average depth, we know it can't be
  


12   the average depth across the cross section, right?
  


13       A.    You know what, because you punch me on stuff
  


14   like this, I will go look.
  


15       Q.    Which question are you answering, this one or
  


16   the one just before it?
  


17       A.    You asked me if we had any cross section
  


18   data.
  


19       Q.    Okay.  And I promise I won't punch you,
  


20   Mr. Fuller, but I understand the term of speech.
  


21             Have you got the Upper Salt report there?
  


22       A.    I do.
  


23       Q.    You might look on page 5-29, the cross
  


24   sections there.  I don't want to lead you astray, but
  


25   that's the only cross sections I saw in the report.
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 1             And, again, what you're pulling up there is
  


 2   your Upper Salt report from 2003, right?
  


 3       A.    It's the Upper Salt, yes, the Upper Salt in
  


 4   2003.
  


 5       Q.    And my understanding, that's Upper Salt
  


 6   Exhibit Number 27, old Exhibit Number 27.
  


 7       A.    I think, actually, in reading this, it pokes
  


 8   in my memory a couple of things.  So one thing it says
  


 9   here is -- I'm at the bottom of page 5-27, under the
  


10   section entitled Hydraulic Rating Curves.  It would be
  


11   the fourth line.
  


12             "Because the cross section geometry, slope,
  


13   hydraulic roughness, and geology of natural rivers
  


14   usually varies with distance and time, the estimated
  


15   flow depths, widths and velocities should be considered
  


16   average values, broadly representative of river
  


17   conditions within a reach, rather than exact
  


18   specifications of permanent river conditions."
  


19             So I guess it's the questions you were asking
  


20   me earlier about average.
  


21             And the reason, Mark, that I'm going back and
  


22   looking at these is I do recall, in doing the data
  


23   collection, pulling data from the USGS, looking at
  


24   their rating curves.  So we had that information, and
  


25   how we incorporated it into the report here is what I'm
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 1   struggling to recall.
  


 2       Q.    Sure.  Take your time.
  


 3       A.    Yeah, Table 21 references USGS Rating Curve &
  


 4   Surveyed Cross Section.
  


 5             There on 5-29 we've got the two rating
  


 6   curves.  I think that that's what you were just
  


 7   pointing to.
  


 8       Q.    And my question on 5-29 is, where are those
  


 9   curves at; I mean where on the river are they?
  


10       A.    Yeah.  I believe that those -- as I sit here
  


11   today, I don't recall exactly.  I know what we did to
  


12   get to those and the gentleman that was working on
  


13   those.  I know we surveyed cross sections and I know we
  


14   took USGS data, and we were trying to make something
  


15   that was broadly representative of the reach, rather
  


16   than get stuck thinking about a specific point.  So as
  


17   I sit here today, I can't tell you exactly where that
  


18   cross section is.
  


19       Q.    We'll get back to the Upper Salt.  If you
  


20   don't mind, let's go back to where we were, if you
  


21   could pull your PowerPoint back up.  And we were
  


22   looking at Slide 238, and I think what my question I
  


23   started on, when you decided to go back and find the
  


24   answer on the other one, was, you can tell from looking
  


25   at this table, can't you, that the average depth you
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 1   report there is not the average depth across the cross
  


 2   section?
  


 3       A.    I can't tell that from looking at this chart.
  


 4   But from looking at the rating curves and the software
  


 5   that we use to develop them, normally from that we
  


 6   would be pulling maximum depths.
  


 7       Q.    Because if it was the average depth of the
  


 8   cross section, you should be able to take the average
  


 9   depth of the cross section times the velocity, times
  


10   the top width, and get the flow rate number, right?
  


11       A.    That's correct.
  


12       Q.    And, frankly, what was curious to me was, of
  


13   all the numbers you have on all those tables, the only
  


14   one you can do that with is the 90 percent flow rate on
  


15   Table 6, at least according to my math, which I'm
  


16   conceding is a bit rusty.
  


17             So the rest of them come up -- if they come
  


18   up with a number that's much higher than your flow
  


19   rate, would that mean that you were using the maximum
  


20   depths and not the average depths?
  


21       A.    That's a clever way of doing that.  That's
  


22   probably true.
  


23       Q.    And you can do the same thing, can't you, by
  


24   taking the flow rate, dividing by the velocity,
  


25   dividing by the top width, to get the depth?
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 1       A.    That would get you the average, yeah.
  


 2       Q.    And if the averages are all significantly
  


 3   lower than your average depth number, that means your
  


 4   average depth number really is a maximum depth number?
  


 5       A.    Yeah.  That's correct.
  


 6       Q.    Let's go back to our table.  Do you still
  


 7   have that excerpt I gave you from the 2003 report?
  


 8       A.    I do.
  


 9       Q.    I want to look a little bit at the numbers
  


10   for your 10 percent flow rate.  And I was a little
  


11   confused when I went back and looked at the report and
  


12   your PowerPoint, because it seems like you flipped your
  


13   nomenclature for the 10 percent and the 90 percent.
  


14   Could that be possible?
  


15       A.    It's probable.
  


16       Q.    Okay.  You just did it to confuse me on
  


17   purpose, I'm sure.  I'm joking.  I'm sorry.
  


18             So what I'm going to do when I talk about the
  


19   10 percent, I'm going to talk about the bottom
  


20   10 percent flow rate.  So if I do that, would you
  


21   understand that to mean it's either the flow rate
  


22   that's 10 percent of the times below that or 90 percent
  


23   of the times above that?
  


24       A.    So if you want to make the 10 percent the
  


25   lowest number, is that what you're saying?
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 1       Q.    I'm going to talk about the top 10 percent
  


 2   and the bottom 10 percent, just because the 10/90
  


 3   thing --
  


 4       A.    So the 10 percent and the 90, that's good.
  


 5   The 10 percent would be the highest number.
  


 6       Q.    I guess.
  


 7       A.    The bigger number.
  


 8       Q.    I'm just trying to get around the confusion
  


 9   between the report and the PowerPoint, and I was going
  


10   to use the terms top 10 percent and bottom 10 percent.
  


11   Does that make sense?  I know it's probably not right
  


12   hydrologically, but --
  


13       A.    Yeah.  So sorry about flipping them.  This is
  


14   something that happens in the literature too, that
  


15   people talk about the 10 percent flow one way or the
  


16   other, I guess depending on what their interests are.
  


17             So if you want to go with what's on the chart
  


18   here?
  


19       Q.    Let's do that.
  


20       A.    All right.
  


21       Q.    Okay.  And I want to ask about your --
  


22   what on the chart on Slide 238 is your 90 percent flow
  


23   rate number.  Right?
  


24       A.    Yes.
  


25       Q.    And that, for Segment 6, is 277 cubic feet
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 1   per second?
  


 2       A.    Yes.
  


 3       Q.    Okay.  Let's go back to the handout I gave
  


 4   you with Appendix D from your 2003 report, and if you
  


 5   go to page D1.  This is the same exercise we went
  


 6   through with the medians.  On page D1, it's Cross
  


 7   Section 6 -- Cross Section 1, excuse me, the two
  


 8   curves.
  


 9             What's the depth you get at 277 cfs?
  


10       A.    1.1.
  


11       Q.    Okay.  So in Column 6 here on our table, I'm
  


12   going to write 277 cfs.  And that's your 90 percent
  


13   flow rate for Segment 6, right?
  


14       A.    Are you going to ask me each one of these?
  


15       Q.    Yeah, I am.
  


16       A.    So I'm just going to go page through them so
  


17   you don't have to say "Can you see this one?"
  


18       Q.    That would be great.
  


19       A.    Okay.  1.1, 1.6.
  


20             And those of you who are following along in
  


21   the audience, feel free to call out your own answers.
  


22             2.9.
  


23       Q.    Wait a minute.  For Segment 3 you get 2.9?
  


24       A.    1.9.
  


25       Q.    Okay.
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 1             Segment 4?
  


 2       A.    1.
  


 3       Q.    I'm going to write 1.0, just to be
  


 4   consistent.
  


 5             Segment 5?
  


 6       A.    1.1.
  


 7                  COMMISSIONER ALLEN:  Mark, you're saying
  


 8   segment.  You mean cross section.
  


 9                  MR. MCGINNIS:  I'm sorry, I did say
  


10   Segment 5.  Yeah, this is for Cross Section 5 we just
  


11   did, which is in Segment 6.
  


12                  COMMISSIONER ALLEN:  Right.
  


13                  MR. MCGINNIS:  We'll get to reaches
  


14   later on, and that gets even more confusing, but okay.
  


15   BY MR. MCGINNIS:
  


16       Q.    So Cross Section 6?
  


17       A.    1.2.
  


18       Q.    So what I've written here on Column 6 of this
  


19   table are the depths using your cross sections and your
  


20   90 percent flow rate for -- this is all in Segment 6,
  


21   right?
  


22       A.    Yeah.
  


23       Q.    And those are all in the 1 foot range, except
  


24   for 3, which is higher, as it was in the other one,
  


25   right?
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 1       A.    Yeah.
  


 2       Q.    You got a 1.6 in there too.  I didn't mean to
  


 3   leave that out.  Right?
  


 4       A.    I do.
  


 5       Q.    Is there anywhere in your report that
  


 6   includes information about the 95 percent or the
  


 7   5 percent duration?
  


 8       A.    There might be.
  


 9       Q.    Do you recall where that is?
  


10       A.    And you're asking me specifically about the
  


11   Lower Salt?
  


12       Q.    Well, either one.  My question was more about
  


13   the Lower Salt, but I'm going to ask the same question
  


14   about the Upper Salt, so if you want to do them both at
  


15   the same time, that's fine.
  


16       A.    Yeah, it looks like in the Lower Salt report
  


17   I did not produce the 5 percent or the 95 percent data.
  


18   And what I was doing there was using the flow duration
  


19   curves from gages upstream because there weren't
  


20   continuous flow records for Segment 6, which at that
  


21   time was called Lower Salt.  So I don't see them
  


22   reported here in the Lower Salt.
  


23             I'm pretty sure in the Upper Salt I actually
  


24   produced the curve, but . . .
  


25       Q.    You're looking now at the Upper Salt report?
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 1       A.    I am.
  


 2       Q.    That's Exhibit Evidence Item 27 from the
  


 3   Upper Salt proceeding.
  


 4       A.    Well, it looks like I gave 10 percent,
  


 5   50 percent and 90 percent as well.  But the data sets
  


 6   are cited.  We were citing to -- at that time it was
  


 7   Garrett and Gellenbeck.  Now it's a different report.
  


 8   I know Chris Smith was one of the authors.  But I know
  


 9   they're both in evidence.
  


10       Q.    But you didn't have anything in your report
  


11   about 5 percent or 95 percent for either the Upper Salt
  


12   or the Lower Salt, right?
  


13       A.    I don't specifically recall that.  I do know
  


14   the data sources are cited, but I don't -- as I sit
  


15   here today, I don't recall putting that in here.  I
  


16   thought I had the flow duration curves, but I don't.
  


17       Q.    Okay.  Let's go back to Figure 7-3 on
  


18   page 7-24 of the Lower Salt report, which was Lower
  


19   Salt Evidence Item 30.  You should have it in your
  


20   handout there.  And we talked a little bit about this.
  


21   I just want to make sure I understand.
  


22             On the cross sections themselves that are
  


23   shown on this page -- do you have it?  It's the one
  


24   that I have the blowup of.
  


25       A.    Okay.
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 1       Q.    On each one of these cross sections, it shows
  


 2   what seem to be different channels.  And from your
  


 3   testimony before, I thought you might disagree with me
  


 4   that those are channels.  What's your distinction
  


 5   there?
  


 6       A.    Some of them are channels.  Some of them --
  


 7   well, I guess in some broad sense, they're all
  


 8   channels, all of the topographic depressions you're
  


 9   talking about.
  


10             We've talked ad nauseam about what the
  


11   definition of channels mean, and some of those I would
  


12   characterize as high flow channels.  Some of them I
  


13   would characterize as low flow channels or a main
  


14   channel or a boating channel.  So I guess I've lost the
  


15   thread of your question.  Sorry.
  


16       Q.    Okay.  Well, let me ask you a more simple
  


17   question.
  


18             On Cross Section 1 here on Figure 7-3, how
  


19   many channels would you say there are?
  


20       A.    Yeah, I wish you would use terminology like
  


21   main channel or low flow channels, but I'm going to
  


22   answer --
  


23       Q.    Let me make it easy.  I'm using channels to
  


24   include everything that you would consider to be a
  


25   channel, regardless of how you want to modify that
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 1   term.
  


 2       A.    Well, in one sense, I could tell you that
  


 3   there's one channel there.  It's all one channel.  The
  


 4   entire cross section is a channel.
  


 5             In another sense, you've got topographic
  


 6   depressions, and I count one, two, three, four, maybe
  


 7   five, maybe six, depending on how high up you want to
  


 8   go.
  


 9             But from a navigability standpoint, my guess
  


10   is at Cross Section 1 that we have two main channels.
  


11   We've got a north and a south channel there.  The way
  


12   to verify that would be to go look at the map from
  


13   which we took these cross sections and look at how it
  


14   was drawn and where the mapmakers show the flow
  


15   channel.  In Segment 6 there are some places where
  


16   there are two channels, and that looks like one of them
  


17   on the cross section.
  


18       Q.    So on all these cross sections, you, when you
  


19   did this, drew some horizontal lines across these
  


20   channels, for lack of a better term.  Can you tell me
  


21   what those mean?
  


22       A.    Those are water-surface elevations.
  


23       Q.    So do you remember what the highest -- the
  


24   two lines are?
  


25       A.    I don't.  But I do recall that -- and you can


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 5    11/17/2015 1029


  


 1   see in the report. -- that we also looked -- the Land
  


 2   Department's direction at that time was to look at
  


 3   flood discharges.  So we ran our rating curves to
  


 4   include the 2-year, the 5-year, the 10-year, probably
  


 5   the 25, 50 and 100-year events.  So my guess is that
  


 6   they're some of those flood discharges because they
  


 7   make for more of a line.  It's further up into the
  


 8   cross section, so it's able to distinguish it from the
  


 9   channel bottom.
  


10       Q.    So at this point you don't know what the flow
  


11   was for these lines, but you know they were
  


12   water-surface elevations?
  


13       A.    They are water-surface elevations.
  


14       Q.    Okay.  So on Cross Section 1, how many of
  


15   these things that I'm calling channels have a
  


16   water-surface elevation in them, so that it looks like
  


17   there's water in them at least sometime?
  


18       A.    Looks to me to be, if you're talking about
  


19   the upper one, I would say four.  If you're talking
  


20   about the lower one, it looks like, well, at least two.
  


21   You would need to blow it up a bit more to see if it
  


22   kind of catches the other two.
  


23       Q.    Okay.  Let's go with the upper one, since we
  


24   don't know what either one of them are in terms of
  


25   flow.
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 1             So you said four for Cross Section 1?
  


 2       A.    Yes.
  


 3       Q.    And I'm going to ask you for all of them, so
  


 4   if you want to just walk through them for me.
  


 5       A.    Okay.
  


 6       Q.    The same question; how many channels are
  


 7   there that have a water-surface elevation shown on your
  


 8   cross section?
  


 9       A.    For the Commissioners' perspective, what
  


10   we're talking about here may or may not be the low flow
  


11   channel.  These may be flood discharges that we're
  


12   talking about, so not something I would consider
  


13   relevant to navigability.
  


14       Q.    Well, you don't really know whether they're
  


15   flood discharges, because you don't really know what
  


16   the flow rate is on these lines you drew, do you?
  


17       A.    Oh, I do, because I can estimate the depth
  


18   there, and they look like they're 6 to 8 feet deep,
  


19   which are clearly deeper than the depths that I'm
  


20   giving you, so --
  


21       Q.    Okay, what's the cfs flow on this upper line
  


22   on Cross Section 1?
  


23       A.    I don't know.
  


24       Q.    Okay.
  


25       A.    But I do know the depths compared to the
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 1   rating curve data we just talked about, so . . .
  


 2       Q.    How many channels are there on Cross
  


 3   Section 2 that have a water-surface elevation that you
  


 4   drew on?
  


 5       A.    Just for the upper line?
  


 6       Q.    Yes, sir.
  


 7       A.    This is always -- so it depends on how you
  


 8   count the lower two there.  So there's two that are the
  


 9   furthest right.  That water-surface line goes over the
  


10   top of what would be some kind of a bar or whatnot.  So
  


11   is that one line or is that two channels and one line
  


12   or is it -- I don't know.  So . . .
  


13       Q.    So you've got that one, the thing you were
  


14   just talking about --
  


15       A.    Yeah.
  


16       Q.    -- plus two more, right?
  


17       A.    Yeah.
  


18       Q.    So would you go with three to four; can we
  


19   agree on that?
  


20       A.    Sure, we can do that.  Personally, I would
  


21   call it four, but . . .
  


22       Q.    You would call it four?
  


23       A.    Yeah.
  


24       Q.    All right.  Well, I'll go with that then.
  


25             How about for Cross Section 3, same question?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 5    11/17/2015 1032


  


 1       A.    Cross Section 3, we got the same kind of
  


 2   situation going on, but I'm going to call that five, to
  


 3   be consistent with what we just said, for the upper
  


 4   line.
  


 5       Q.    How about for Cross Section 4?
  


 6       A.    One.
  


 7       Q.    Okay.  Cross Section 1 is, I think we said,
  


 8   is just west of Mill Avenue, right?
  


 9       A.    Yep.
  


10       Q.    It's generally in the area where Hayden's
  


11   Ferry was?
  


12       A.    Yeah.
  


13       Q.    It's generally in the area where Vandermark
  


14   and Kilgore reportedly took the 5 tons of wheat down
  


15   the river in a flatboat in 1873?
  


16       A.    Yes.
  


17       Q.    It's generally the area where, when we looked
  


18   back in October, we saw pictures of people swimming in
  


19   a deep pool with a bridge in the background?
  


20       A.    Generally, yeah.
  


21       Q.    It's also the area where, I think you said
  


22   back in October, the bedrock pushes the water up to the
  


23   surface?
  


24       A.    Yeah, generally.  It's actually -- yeah,
  


25   generally, sure.
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 1       Q.    Within some distance?
  


 2       A.    Yeah.
  


 3       Q.    Within a mile or so, does that make sense?
  


 4       A.    Yeah.
  


 5       Q.    How about for Cross Section 5; the same
  


 6   question we've been asking?
  


 7       A.    I guess I would call that two.
  


 8       Q.    And Cross Section 6?
  


 9       A.    One.
  


10       Q.    And Cross Section 6 is the one up by Granite
  


11   Reef, right?
  


12       A.    It's closest to Granite Reef, yes.
  


13       Q.    When we talked back in October, I thought you
  


14   said that it was pretty well-known that in the Lower
  


15   Salt there was a gaining reach from, say, Granite Reef
  


16   to someplace up just north of -- or just upstream from
  


17   Mill Avenue, and then -- excuse me.  I got that wrong.
  


18             It was a losing reach in that stretch from
  


19   Granite Reef to someplace by the Tempe Butte, and then
  


20   it was gaining again for some period of time, and then
  


21   it was losing again, right?
  


22       A.    Yes.
  


23       Q.    Your analysis with the cross sections didn't
  


24   take any of that into account, did it?
  


25       A.    Sure, it did.
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 1       Q.    Okay.  So when you ran the numbers through
  


 2   Cross Sections 1 through 6, didn't you use the same cfs
  


 3   flow on all of them?
  


 4       A.    Yes.
  


 5       Q.    So you assumed that it was the same amount of
  


 6   water going down the river in Cross Section 1, 2, 3, 4,
  


 7   5, 6?
  


 8       A.    Yes.
  


 9       Q.    Even though you know that's not true?
  


10       A.    It's true enough.
  


11       Q.    True enough for --
  


12       A.    I don't believe that the amount of loss that
  


13   occurs there is significant enough relative to the rest
  


14   of what we're doing to have made any kind of
  


15   substantive difference.
  


16       Q.    Okay.  Do you have any idea of how big the
  


17   losses are and the gains are?
  


18       A.    Yes.
  


19       Q.    What's your estimate of what they are?
  


20       A.    The Thomsen-Porcello deal with that, and
  


21   they're --
  


22       Q.    Okay.
  


23       A.    And depending on how you look at that, we're
  


24   looking at less than 30 cfs in terms of what comes up.
  


25   Somewhere in the neighborhood of about 50 cfs that goes
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 1   down.  So on 1,300 cfs, 1,230, whatever, 30 cfs is
  


 2   noise.  It's not a significant number.  It's not going
  


 3   to make the difference between navigability or
  


 4   nonnavigability.
  


 5                  CHAIRMAN NOBLE:  Mr. McGinnis, would now
  


 6   be a good time to take a break?
  


 7                  MR. MCGINNIS:  It would be fine.
  


 8                  CHAIRMAN NOBLE:  Okay.  Let's take a
  


 9   break for 15 minutes.
  


10                  (A recess was taken from 9:57 a.m. to
  


11   10:15 a.m.)
  


12   BY MR. MCGINNIS:
  


13       Q.    Mr. Fuller, before the break, I think you
  


14   said that the depths you determined at the cross
  


15   sections in Segment 6 were the maximum depths across
  


16   the cross sections, not the average, right?
  


17       A.    The depths that we recorded I believe are
  


18   maximums, yes.
  


19       Q.    So are you okay if I write, just to make it
  


20   clear -- I didn't put average on Columns 5 or 6.  These
  


21   are maximum depths we're talking about, right?
  


22       A.    I believe so, yes.
  


23       Q.    All right.  So I'm going to write maximum,
  


24   just so the exhibit will -- and I'm going to say "Max"
  


25   for maximum, okay.
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 1             All right.  We handed you before the break a
  


 2   copy of Upper Salt Exhibit X017, which is also State
  


 3   Land Department Number 118.  Is this a document you're
  


 4   familiar with?
  


 5       A.    Yes.
  


 6       Q.    Okay.  Can you tell us what it is?
  


 7       A.    It's a Water Resources Investigations Report
  


 8   by the U.S. Geological Survey, and the authors were
  


 9   Thomsen and Porcello.  It's entitled "Predevelopment
  


10   Hydrology of the Salt River Indian Reservation, East
  


11   Salt River Valley, Arizona."
  


12       Q.    And it's from November 1991, right?
  


13       A.    That's correct.
  


14       Q.    Is this the Thomsen and Porcello report
  


15   you've referred to a couple times this morning?
  


16       A.    Yes.
  


17       Q.    I think as we left for break, you said that
  


18   Thomsen and Porcello had quantified the gaining and
  


19   losing reaches from Granite Reef to the Gila
  


20   confluence; is that right?
  


21       A.    I don't recall saying the Gila confluence.  I
  


22   don't remember thinking about it in that perspective.
  


23   That may be the case, though.
  


24       Q.    Okay.  Can you show me where in this report
  


25   that analysis is?
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 1       A.    Well, they make reference to it in the
  


 2   abstract and what their results were, in the third
  


 3   paragraph.
  


 4       Q.    Can you just tell me which particular part
  


 5   you're talking about in terms of the gaining and
  


 6   losing?
  


 7       A.    Well, they're talking about they developed a
  


 8   groundwater flow model.  That's in the third paragraph
  


 9   of the abstract, and then it's described in detail
  


10   elsewhere.  They developed a groundwater flow model.
  


11   It was developed to simulate groundwater flow, riverbed
  


12   infiltration, mountain-front recharge, and
  


13   evapotranspiration for the purposes of evaluating
  


14   predevelopment groundwater conditions.
  


15             Skipping down a couple of sentences, looks
  


16   like the sixth line, "Average values for components of
  


17   ground-water flow determined from the model for the
  


18   study area include recharge by infiltration from the
  


19   Salt River, 19,700 acre-feet per year; mountain-front
  


20   recharge and subsurface inflow, 10,700 acre-feet per
  


21   year; discharge to the Salt River near Tempe, 9,800
  


22   acre-feet per year; evapotranspiration from
  


23   ground-water, 13,300 acre-feet per year; and subsurface
  


24   outflow, 7,300 acre-feet per year."
  


25       Q.    Okay.  I'm sorry.  You've got to give me a
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 1   little more than that.  Just help me understand which
  


 2   of those numbers you just read show what the gaining
  


 3   and losing reaches of Segment 6 were and the
  


 4   quantities.
  


 5       A.    Well, the quantities are the acre-feet per
  


 6   year numbers that I gave you.
  


 7       Q.    All of them or which ones?
  


 8       A.    Well, they're all quantities.
  


 9       Q.    Well, I understand that.
  


10             Do all of them relate to gaining or losing on
  


11   the Salt River?
  


12       A.    No.
  


13             Well, indirectly, but as I think you mean it,
  


14   the infiltration from the Salt River, so that would be
  


15   losses, would be 19,700 acre-feet per year.
  


16       Q.    That's the part where it's losing then,
  


17   right?
  


18       A.    Yes.
  


19       Q.    Okay.
  


20       A.    So it's infiltration, so that's going from
  


21   the surface into the groundwater.  Discharge to the
  


22   Salt River near Tempe is 9,800 acre-feet per year, and
  


23   that would be the amount that's coming up, driven to
  


24   the surface by the sub -- impermeable barriers in the
  


25   subsurface.  And then it's got the subsurface outflow
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 1   of 7,300 acre-feet per year, which could or could not.
  


 2   And then you have to dive into the report, and it
  


 3   treats it several ways, and he also cites work from Lee
  


 4   in 1905.  And I recall looking at this a while back.
  


 5   Let me see if I can find that here.
  


 6       Q.    Looks like you're getting some help there.
  


 7       A.    Pardon me?
  


 8       Q.    Mr. Slade came up to help you find it, I
  


 9   think.
  


10       A.    Well, on page 13, in the section that's
  


11   entitled Ground Water that starts on page 12, that's
  


12   where he cites some previous work that was done by
  


13   Davis, and that may be A.P. Davis, in 1897; and then
  


14   some work by Lee -- that may be Willis Lee. -- 1905.
  


15   And it talks about declining water levels and seepage
  


16   amounts, and it's got some numbers in there as well.
  


17   That wasn't exactly what I was looking for, though.
  


18             In Table 2 on page 27, he summarizes the
  


19   results of their modeling here.  And you'll have to
  


20   excuse me.  I wasn't really prepared to testify on this
  


21   document.  I'm familiar, I've read it in the past.
  


22   I've skimmed parts of it again.
  


23       Q.    This is a pretty important document for
  


24   purposes of your testimony, isn't it?
  


25       A.    It is.
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 1       Q.    Okay.  You're talking about Table 2 on
  


 2   page 27?
  


 3       A.    Right.  So this is the groundwater flow
  


 4   components from their model, and you can see those
  


 5   numbers simulated in the modeled area.  If you go back
  


 6   to the abstract, you can find a little more
  


 7   descriptive.
  


 8             So, for instance, he says "Discharge to the
  


 9   Salt River near Tempe," on page 1, "9,800 acre-feet per
  


10   year."  You can see that you see that in the second
  


11   column of Table 2 on page 27, discharge to the Salt
  


12   River is 9,800.
  


13       Q.    Let me see if I can make this easier for you.
  


14             So the numbers we're talking about about
  


15   gaining and losing on the river are in the magnitude of
  


16   around 10,000 acre-feet a year; is that right?
  


17       A.    In that magnitude, sure.
  


18       Q.    And that's the part that you thought was
  


19   insignificant?
  


20       A.    On a cfs, yeah, basis, yeah, relative to the
  


21   flow rate, the median flow rate on the river.
  


22       Q.    Let's go back to your PowerPoint.  If you
  


23   have more to answer that question, but that's really
  


24   all I was looking for.  Is that okay?
  


25       A.    That's fine, yeah.
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 1       Q.    On your PowerPoint, on Slide 228, this is a
  


 2   different table entitled Salt River Hydrology, and for
  


 3   the 50 percent flow rate for Segment 6 on this table,
  


 4   you have that 1,230 cfs, right?
  


 5       A.    Yes.
  


 6       Q.    And it says "USGS, 1991."  Is that a
  


 7   reference to Thomsen and Porcello?
  


 8       A.    Yeah.  You can see the last line on the slide
  


 9   there.
  


10       Q.    And that was my question.  The asterisk next
  


11   to the 1,230, is that just to denote the source?
  


12       A.    Yes.
  


13       Q.    So if you go over to Slide 238, on the 1,230,
  


14   there again you have an asterisk.  Is that just related
  


15   to the source, or is there some other reason you have
  


16   an asterisk next to that number?
  


17       A.    I don't have any notation as to what I -- why
  


18   I had that there.
  


19       Q.    No reason that you know of that you would put
  


20   an asterisk there?
  


21       A.    It's the same number.
  


22             No, no reason that I know of.
  


23       Q.    Okay.  Can you show me where in the Thomsen
  


24   and Porcello report that 1,230 cubic feet per second
  


25   number appears?
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 1       A.    It doesn't.
  


 2       Q.    Okay.  You said you got the number from this
  


 3   report, right?
  


 4       A.    Yes.
  


 5       Q.    Where did you get the -- how did you get the
  


 6   number from it?
  


 7       A.    Made a conversion from acre-feet per year.
  


 8       Q.    Okay.  Is there an acre-feet per year
  


 9   number --
  


10       A.    Yes.
  


11       Q.    -- shown in that report?
  


12       A.    Yes.
  


13       Q.    Okay.  Can you show us that?
  


14       A.    The simplest place to find it is in, again,
  


15   in the abstract on page 1, and it's the second
  


16   paragraph, second line, "median annual discharge
  


17   950,000 acre-feet."
  


18       Q.    On page 10, second full paragraph, there's
  


19   also a number in there of median annual discharge of
  


20   889,000 acre-feet.
  


21             Do you know what the difference is between --
  


22   I mean other than 51,000, I mean why is there a 950 and
  


23   889?
  


24       A.    Tell me where you're looking on page 9, or
  


25   page 10.
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 1       Q.    Looking at the second full paragraph on
  


 2   page 10, about halfway down that paragraph.
  


 3             "On the basis of available records, the
  


 4   combined average discharge of the Salt and Verde Rivers
  


 5   is 1,223,000 acre-feet per year; the median discharge
  


 6   is 889,000 acre-feet per year."
  


 7             I'm just trying to figure out the difference
  


 8   between the 950 number, which actually does appear on
  


 9   page 12, and the 889 number.
  


10       A.    Yeah.  From what I'm reading right here
  


11   today, and, again, it would be nice to have time to
  


12   reread this in great detail, but what it looks like to
  


13   me, he says combined average discharge from the
  


14   available records is those numbers, and those are from
  


15   gages on the Salt River, and those gages are a distance
  


16   upstream of Segment 6 and the Lower Salt River, as
  


17   they're modeling it.  So I would -- my understanding is
  


18   that it was the intervening area between those gages.
  


19       Q.    So your opinion would be the 950 is the
  


20   better number for Segment 6?
  


21       A.    Yeah.  That's the number they report as
  


22   their, kind of, final number.
  


23       Q.    And in the work that Thomsen and Porcello
  


24   did, the 950 was the median annual number for different
  


25   years, right?  Of all the annual discharge numbers,
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 1   that was the median, right?
  


 2       A.    That was what their modeling and analysis
  


 3   concluded was the predevelopment median discharge.
  


 4       Q.    In acre-feet per year?
  


 5       A.    In acre-feet per year.
  


 6       Q.    Okay.  So that's the annual number?
  


 7       A.    Yes.
  


 8       Q.    And you said you did a conversion?
  


 9       A.    Yes.
  


10       Q.    Okay.  Can you tell me how you did that?
  


11       A.    Yeah, so --
  


12       Q.    Have you got a calculator?  I've got a
  


13   calculator, if you need one.
  


14       A.    No.
  


15       Q.    Okay.  I do.  So go ahead.
  


16       A.    Yeah.  So you have the 950,000 acre-feet per
  


17   year.  So you have acre-feet in the numerator, and you
  


18   need to multiply by 43,560 cubic feet --
  


19       Q.    Okay.
  


20       A.    -- per acre-feet.  And then you need to
  


21   divide by -- you need to convert years into seconds to
  


22   get to cfs.  So in each year there's 365.25 days.  So
  


23   you divide by that.
  


24       Q.    Okay.
  


25       A.    And then you're going to divide by 24, which
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 1   is hours per day.  Then you're going to divide by
  


 2   3,600, which is seconds per hour.  And you're going to
  


 3   get a number that's something like 1,300-and-something.
  


 4       Q.    Right.
  


 5       A.    Not 1,230.
  


 6       Q.    Right.
  


 7       A.    Which I'm aware of the conversion was done
  


 8   incorrectly 20-some years ago when we wrote the
  


 9   original report, and it just didn't seem worth the
  


10   fight of updating it since it's a higher number.
  


11       Q.    Okay.  So seems to me that what you did is
  


12   take the median annual number and average that across
  


13   every second of the year, right?
  


14       A.    I don't understand the question.
  


15       Q.    Well, if you divide by the number of seconds
  


16   in a year, aren't you averaging it per second?
  


17       A.    The median -- that's what the median annual
  


18   discharge is, is it's the flow rate that's half of the
  


19   numbers are above it and half of the numbers are below
  


20   it.  And it's a number that these folks are reporting,
  


21   the USGS, U.S. Geological Survey, and I'm merely
  


22   reporting their number.
  


23       Q.    But isn't what they did was say if you have
  


24   an annual discharge from various years, this is the
  


25   median number for the years?  Isn't that what they
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 1   reported, median annual discharge in acre-feet per
  


 2   year?
  


 3       A.    I'm still not understanding the question.  As
  


 4   opposed to what?
  


 5       Q.    Well, let me ask you this.  Does their number
  


 6   take into account differences in total flows for
  


 7   different years?  Is that how they got to the median?
  


 8       A.    I believe that it did.  I mean they're using
  


 9   U.S. Geological Survey data, so that they would be
  


10   looking at the total flow in one form or another.
  


11       Q.    Okay.  Does their number take into account
  


12   the differences between days of the year that are shown
  


13   on your hydrographs that you put in your PowerPoint
  


14   about the historic boating account, or something like
  


15   that?
  


16       A.    I'm still not understanding the question.
  


17   Does it account -- you asked me does their number
  


18   account for specific days of the year?
  


19       Q.    Well, doesn't your conversion of their number
  


20   assume that the flow is exactly the same every second
  


21   of the year?
  


22       A.    No.  It's a median discharge, so it's, by
  


23   definition, telling you that it does vary, and half of
  


24   the flows are higher and half of the flows are less.
  


25       Q.    But it's a median of the annual numbers,
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 1   right?
  


 2       A.    I don't know.
  


 3       Q.    You would agree with me that when you take an
  


 4   annual number and divide it by the number of seconds in
  


 5   a year, you're getting an average for every second of
  


 6   the year that's the same all year long?
  


 7       A.    When you portray one number as characterizing
  


 8   all of the flows during the seconds -- the many seconds
  


 9   that make up a year, then, yes, you're using the same
  


10   number for every second of the year.  I don't know that
  


11   that's characterized as being an average or not,
  


12   though.
  


13       Q.    You didn't do anything to determine what the
  


14   median was of the flows over the course of the year?
  


15   You just averaged it per second; isn't that right?
  


16       A.    What I did was I converted acre-feet per year
  


17   and just did a unit conversion.  So the number, the
  


18   950, came from the work that Thomsen and Porcello did.
  


19       Q.    And that's an annual number.  They reported
  


20   it as an annual number.
  


21       A.    The median annual discharge is how they
  


22   report it.
  


23       Q.    Right.
  


24       A.    Yeah.  And I don't --
  


25       Q.    And you converted that to feet?
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 1       A.    I'm just doing a unit conversion from there
  


 2   to cubic feet per second.
  


 3       Q.    Right.  You converted that to feet, first of
  


 4   all, with the 43,560, right?
  


 5       A.    Cubic feet.
  


 6       Q.    Right.
  


 7             And then you averaged that over every second
  


 8   in the year, right?
  


 9       A.    It's not averaging.  It's converting.
  


10       Q.    Okay.  Well, if I take a number and divide it
  


11   by the number of seconds in a year, isn't that an
  


12   average for the seconds in the year?
  


13       A.    Not really.
  


14       Q.    Let's take a look at Table 7-13 on page 7-17
  


15   of your 2003 report, which is -- on the Lower Salt,
  


16   which is Evidence Item 30.  Do you see that?
  


17       A.    You're back in the report here?
  


18       Q.    Yeah, I'm sorry, back in the excerpt.  It's
  


19   in the excerpt I gave you, actually.
  


20       A.    And you wanted 7-13?
  


21       Q.    Right.
  


22       A.    Table 7-13?
  


23       Q.    Table 7-13 on page 7-17.
  


24       A.    Yes.
  


25       Q.    And this table is entitled Salt River Flow
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 1   Duration Statistics (cfs).  Do you see that?
  


 2       A.    Yes.
  


 3       Q.    And the bottom two rows of this table that
  


 4   you prepared show Combined Flow and Reconstructed Flow.
  


 5   Do you see that?
  


 6       A.    I do.
  


 7       Q.    Can you tell me the difference between those
  


 8   two rows?
  


 9       A.    Yes.
  


10       Q.    What is it?
  


11       A.    The combined flow is simply adding up the
  


12   numbers above from the Salt River-Roosevelt gage and
  


13   the Verde River-Tangle Creek gage.  And then the
  


14   reconstructed flow is what Thomsen and Porcello
  


15   computed.
  


16       Q.    Okay.  And the combined flow adds up numbers
  


17   from two gages that are both upstream from the dams and
  


18   the diversions, right?
  


19       A.    Yes.
  


20       Q.    And so for your testimony on Slide 238 of
  


21   your PowerPoint for Segment 6, you chose the combined
  


22   flow number for the -- says here 10 percent, but on
  


23   your table on the PowerPoint it says 90 percent.  You
  


24   chose the 277 cfs, right?
  


25       A.    Yes.
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 1       Q.    From the Combined Flow row, right?
  


 2       A.    Yes.
  


 3       Q.    You chose the 1,230 cfs from the
  


 4   Reconstructed Flow row?
  


 5       A.    Yes.
  


 6       Q.    And I have no idea how you got to 3,062 for
  


 7   the other percentage.  How did you get that?
  


 8       A.    Yeah, the USGS has updated their flow
  


 9   duration statistics from that which was available when
  


10   we did the first report.  That was the -- I think it's
  


11   Stockton and Smith.  No.
  


12             Anyways, it's updated data.  So there's more
  


13   data that was available from the report that was done
  


14   earlier to the one that was done in 1996.
  


15       Q.    You didn't choose the 581 cfs that's on the
  


16   Combined Flow number?
  


17       A.    That's correct.
  


18       Q.    And why did you choose the 1,230 instead of
  


19   the 581?
  


20       A.    Yeah.  The Salt River-Roosevelt gage is in
  


21   Segment 3.  It's upstream of Tonto Creek.  It's
  


22   upstream of a number of other creeks.  The Verde-Tangle
  


23   Creek gage, I don't remember the segmentation numbers
  


24   in there, but I believe it's the second from the last
  


25   one.  Would that be 5?  So we're missing a whole
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 1   segment and a number of tributaries.
  


 2             My recollection is that the drainage area is
  


 3   significantly different, and I wrote it down somewhere.
  


 4   I could find it if it's really important to you.  But
  


 5   we're missing a lot of drainage area.  So if Thomsen
  


 6   and Porcello, in their work, had reported a 10 percent
  


 7   flow and a 90 percent flow, I think I would prefer to
  


 8   use that, just because of the amount of area that I'm
  


 9   missing.  And you can see that in the difference
  


10   between the simple adding them.
  


11             So my guess is that I'm conservative on the
  


12   low end by using the combined flow rather than, you
  


13   know, if such a thing were available, to do the
  


14   reconstructed flow.  I think if they had done their
  


15   work, given the comparison of the median, I would
  


16   suspect that the 10 percent flow would be somewhat
  


17   higher than the combined flow, and the 90 percent flow
  


18   would be significantly higher.
  


19       Q.    Okay.  So instead of the number from the
  


20   actual gages that are upstream from the dams and
  


21   diversions, you chose the number that you had converted
  


22   from the Thomsen and Porcello annual median discharge
  


23   number?
  


24       A.    That's right.
  


25       Q.    So as a practical matter, you got 581 cfs
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 1   combined flow.  Is that the Salt and the Verde both?
  


 2       A.    Yes.
  


 3       Q.    And I think on the Verde you testified that
  


 4   the median flow rate at the Verde at Tangle gage was
  


 5   about 240; does that sound about right?
  


 6       A.    I don't recall.
  


 7       Q.    We can go back to that, but I think it was --
  


 8   let's assume for this it's 240, okay?
  


 9       A.    Okay.
  


10       Q.    So if the -- the 581 would include the 240,
  


11   right, if that's the right number?
  


12             Actually, you got --
  


13       A.    Yeah, at 238.
  


14       Q.    The numbers already here.  You've got 238.
  


15       A.    So that's about 240, and that's about the
  


16   level of difference between the two additions of the
  


17   USGS work.
  


18       Q.    So looking at the numbers you have here, you
  


19   have 343 cfs basically coming off the White Mountains
  


20   into the Salt River at Roosevelt, right?
  


21       A.    Okay.
  


22       Q.    And you've got 238 cfs coming off the
  


23   Mogollon Rim into the Verde River down to Tangle Creek?
  


24       A.    Yep.
  


25       Q.    And you've got 649 cfs coming from the rest
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 1   of the discharges between Roosevelt and the Verde
  


 2   confluence?
  


 3       A.    That's part of it, yeah.
  


 4       Q.    What else is it?
  


 5       A.    Well, the modern gage -- I said this a number
  


 6   of times now.  The modern gage data don't account for
  


 7   the depletions of flow.  So those are depleted flow
  


 8   numbers.
  


 9             The Thomsen and Porcello were computing the
  


10   reconstructed flow predevelopment discharge.  So
  


11   they're also accounting for the loss of flows to the
  


12   uses, things that take water out of the river.
  


13       Q.    So you think that the two things you just
  


14   mentioned account for more flow than the total coming
  


15   off the White Mountains into the Salt River and the
  


16   total coming off the Rim onto the Verde combined?
  


17       A.    Not only do I think that, Thomsen and
  


18   Porcello and the USGS quality control believe that, and
  


19   whoever they did this work for that approved it and
  


20   allowed it to be published.
  


21       Q.    And that's assuming that your conversion of
  


22   Thomsen and Porcello's annual acre-foot number to cfs
  


23   maintained it still as a median and not an average?
  


24       A.    Yes.
  


25       Q.    Do you know what the depths would have been
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 1   on your cross sections in Segment 6 if you used the
  


 2   581 cfs?
  


 3       A.    Not offhand, no.
  


 4       Q.    Okay.  Well, let's go back to that.  Do you
  


 5   still have the Appendix D that we went through before?
  


 6       A.    Yep.
  


 7       Q.    What's the depth at Cross Section 1 at
  


 8   581 cfs?  Again, this is maximum depth, right?
  


 9       A.    It's not my testimony that 581 is the right
  


10   number; but reading the graph here, if you want to go
  


11   through that exercise, at Cross Section 1, would be
  


12   about 1.6.  At Cross Section 2, we're looking at about,
  


13   oh, 2.2.  At Cross Section 3, we're looking at about
  


14   2.7.
  


15       Q.    You said 2.7?
  


16       A.    Yep.
  


17             At Cross Section 4, looking at about 1.6.
  


18   Cross Section 5, oh, about 1.7.  And at Cross
  


19   Section 6, about 1.8.
  


20       Q.    So the difference between the depth numbers
  


21   in Column 7 on this exhibit and the depth numbers in
  


22   Column 5 on this exhibit is the difference between
  


23   using the actual gage numbers that you reported and
  


24   using your conversion of the Thomsen and Porcello
  


25   annual median number; is that right?
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 1       A.    Using the actual gage numbers for locations
  


 2   that were significantly upstream versus my conversion
  


 3   of Thomsen and Porcello's number, yes.
  


 4       Q.    Let's talk a little bit about the Upper Salt
  


 5   then.  And you mentioned this a little bit earlier.
  


 6   You didn't do quite as extensive of cross section work
  


 7   for the Upper Salt as you did for the Lower Salt in the
  


 8   2003 reports, did you?
  


 9       A.    I wouldn't characterize -- by cross section
  


10   work, you're talking about the --
  


11       Q.    The thing we've been talking about all
  


12   morning.
  


13       A.    The thing, the chart it has there on 7-24
  


14   that you've blown up.
  


15       Q.    Yeah.
  


16       A.    What is extensive.
  


17             Well, we had six cross sections on the Lower
  


18   Salt, and we had two for the Upper, so . . .
  


19       Q.    So you had six cross sections for Segment 6,
  


20   and you had two that you used for Segments 2 through 5?
  


21       A.    That's correct.
  


22       Q.    Jon, we've handed you some excerpts from your
  


23   Upper Salt report from 2003, which my understanding is
  


24   Upper Salt Exhibit Evidence Item Number 27.  I know you
  


25   have a copy of this because we've talked about it some
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 1   this morning, but I wanted to give you the excerpts and
  


 2   make sure the Commissioners had them so they could
  


 3   follow along.
  


 4             What I hope to have given you is the title
  


 5   page, the title page for Section 5, and then pages 5-1,
  


 6   5-3, 5-20 and 5-29.  Is that -- did we get the copying
  


 7   right on that?
  


 8       A.    You did.
  


 9       Q.    And I think we already established that your
  


10   Upper Salt report didn't include any specific cross
  


11   section for the reach between Stewart Mountain and
  


12   Granite Reef; is that right?
  


13       A.    I'm sorry.  Could you repeat the question?
  


14       Q.    This report didn't include any specific cross
  


15   section for the reach between Stewart Mountain and
  


16   Granite Reef?
  


17       A.    This report applied to the Salt River above
  


18   Granite Reef.  So it was the intention, with the data
  


19   we had, that it would include that reach, yes.
  


20       Q.    But there's nothing in the report that says
  


21   this is a cross section for the area from Stewart
  


22   Mountain to Granite Reef?
  


23       A.    We did not call that out separately, correct.
  


24       Q.    And so for all the segments other than --
  


25       A.    Hang on a second.  Let me just double-check.
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 1       Q.    Sorry.
  


 2       A.    Well, it says in Table 21 on page 5-28 --
  


 3   that's not one of the pages you gave me.  It says that
  


 4   for Reach -- oh, what at that time we were calling
  


 5   Reach 3, which if we look back on page 5-1, Reach 3 is
  


 6   Stewart Mountain to Granite Reef.  We used topographic
  


 7   map geometry to develop the rating curve, but that
  


 8   rating curve and the cross section I did not see copied
  


 9   in the report here.
  


10       Q.    Okay.  We do have, though, a cross section
  


11   that's just down the stream from Granite Reef, right?
  


12       A.    Yes.
  


13       Q.    And that's the one that was shown on
  


14   Figure 7-3 of your Lower Salt report?
  


15       A.    Yes.
  


16       Q.    Do you have any reason to think that the
  


17   cross section just below Granite Reef would be
  


18   substantially different than what a cross section would
  


19   look like just above Granite Reef?
  


20       A.    There would be some differences.
  


21       Q.    What would those differences be?
  


22       A.    Well, one thing is, downstream of Granite
  


23   Reef the Salt River is very different today than it was
  


24   prior to Anglo impact, or I would say prior to
  


25   statehood.
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 1       Q.    How about looking at ordinary and natural
  


 2   conditions?  My question wasn't very precise, but
  


 3   that's what I meant.
  


 4       A.    Yeah.  I think that the Segment 5 is a
  


 5   reasonable proximity -- proximile for what the river
  


 6   would have looked like in Segment 6.  It's a little
  


 7   more confined, certainly, today.  Yeah.  So there are
  


 8   some differences, but I would expect it to be
  


 9   substantively similar.
  


10       Q.    And your median natural flow number for
  


11   Segment 5 is 992; is that right?
  


12       A.    Yes.
  


13       Q.    And you got to that number by taking the
  


14   Thomsen and Porcello number and backing out 238 cfs for
  


15   the Verde?
  


16       A.    Right.
  


17       Q.    Right?
  


18       A.    Right.
  


19       Q.    So if the Thomsen and Porcello number happens
  


20   to be wrong, it would also affect your number for
  


21   Segment 5, right?
  


22       A.    Yeah, the math would be different.
  


23       Q.    Let's look on the Lower Salt report, Evidence
  


24   Item 30 in the Lower Salt, page D16, which is part of
  


25   that Appendix D we spent most of the morning on.  And
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 1   that's the curves for Cross Section 6, right?
  


 2       A.    Right.
  


 3       Q.    And if you use that cross section, which you
  


 4   just said was pretty similar to what's in Segment 5, if
  


 5   you use that and put in your 992 cfs, what depth do you
  


 6   get?
  


 7       A.    .5, .6.  It looks like I flip-flopped the
  


 8   numbers again.
  


 9             No.
  


10       Q.    It's the box, not the circle, right?
  


11       A.    It is the box.
  


12             Well, if you're -- 998 would give us 2.6.
  


13   992.  Sorry.  2.6, 2.5.
  


14       Q.    And do you recall what you testified to back
  


15   in October about what the depth would be in Segment 5
  


16   at the 992?  It's on page 238 of your PowerPoint.  Do
  


17   you recall what that was?
  


18       A.    Segment 5 is 3.8.
  


19       Q.    That's quite a bit different than the 2.5,
  


20   2.6 that you got by using this cross section, right?
  


21       A.    It would be 1.2 or 1.3 feet different.
  


22       Q.    Almost 50 percent more?
  


23       A.    Depending on which you started -- which one
  


24   you put in the numerator, yeah, or the denominator.
  


25       Q.    Back to the Upper Salt report, Jon.  And I
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 1   think you already covered some of this on your own.
  


 2             You still have that Exhibit 27, the Upper
  


 3   Salt report?
  


 4             I'm sorry, I didn't -- were you still looking
  


 5   at the answer for the last one?
  


 6       A.    I am.
  


 7       Q.    Okay.  Go ahead.
  


 8       A.    Just thinking about it.
  


 9             No.
  


10       Q.    Nothing different about your answer that you
  


11   want to say?
  


12       A.    No.
  


13       Q.    The exhibit -- Upper Salt Exhibit 27 that we
  


14   just gave you, I think you said you divided the Upper
  


15   Salt, what was then the Upper Salt, into three reaches,
  


16   right?
  


17       A.    Yes.
  


18       Q.    And those are discussed on page 5-1 of that
  


19   report?
  


20       A.    That's right.
  


21       Q.    And Reach 1 was the Black River/White River
  


22   confluence to Roosevelt, right?
  


23       A.    Yes.
  


24       Q.    And Reach 2 was Roosevelt to Stewart
  


25   Mountain, right?
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 1       A.    Yes.
  


 2       Q.    And Reach 3 was Stewart Mountain to Granite
  


 3   Reef?
  


 4       A.    Yes.
  


 5       Q.    If you look on Table 17, page 5-20 of that
  


 6   report, it says Long-Term Flow Estimates for the Upper
  


 7   Salt River.  Do you see that?
  


 8       A.    Yes.
  


 9       Q.    What number did you report as the median flow
  


10   rate for the reach from Stewart Mountain to Granite
  


11   Reef in this 2003 report?
  


12       A.    360 to 580.
  


13       Q.    And that's quite a bit different than the 992
  


14   you're testifying to now, right?
  


15       A.    Yeah, it is.
  


16       Q.    Let's go back to the Cross Section 6 we were
  


17   just looking at that you said was -- even though it's
  


18   below Granite Reef, it's representative of what was in
  


19   Segment 5.
  


20             If you look at that Cross Section 6 and you
  


21   take the 580 that you have here on Table 17, what kind
  


22   of depth do you get?
  


23       A.    It would be about 1.8.
  


24       Q.    Okay.  How about if you take the 360, which
  


25   is the other number you reported for the median natural
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 1   flow on Reach 3?
  


 2       A.    You said 360?
  


 3       Q.    Yeah, it says 360 to 580.  So you already
  


 4   gave me the 580.  I want to do the 360.
  


 5       A.    About 1.4.
  


 6       Q.    And both of those numbers are quite a bit
  


 7   lower than the 3.8 that you testified to in October,
  


 8   right?
  


 9       A.    They are indeed lower.
  


10       Q.    Do you have the Upper Salt report there still
  


11   with you?
  


12       A.    Yeah.
  


13       Q.    Okay.  And I didn't have this in the
  


14   excerpts, but you have it there.  Can we go to
  


15   page 5-31, Table 22?
  


16             In that table, look down to the part where it
  


17   says Reach 3 - Salt River Near Verde River Confluence -
  


18   Alluvial Channel Section, right?
  


19       A.    Yes.
  


20       Q.    That's the Stewart Mountain to Granite Reef
  


21   section of the Upper Salt report?
  


22       A.    Yes.
  


23       Q.    And in the first row there, you talk about
  


24   Mean Annual Flow.  That's the average, not the median,
  


25   right?
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 1       A.    That's correct.
  


 2       Q.    You had a mean annual flow of 1,455 cfs,
  


 3   right?
  


 4       A.    Yes.
  


 5       Q.    And that, you said, corresponded to a depth
  


 6   of 2.9 feet?
  


 7       A.    Correct.
  


 8       Q.    And when you testified last month, you said
  


 9   the mean annual flow was lower than that.  Excuse me,
  


10   the median annual flow was lower than that.
  


11             The median that you testified to in October
  


12   was lower than this 1,455 mean for this segment, right?
  


13       A.    Yes.
  


14       Q.    But with that lower number, you somehow came
  


15   out with a higher depth?
  


16       A.    Yes.
  


17       Q.    Your Segment 4, current Segment 4.  Sorry to
  


18   go back between reaches and segments, but it's partly
  


19   your fault, because you changed the nomenclature
  


20   yourself.  And I know they're different and I know why
  


21   you did it.  I'm not accusing you of anything.  It just
  


22   gets confusing.
  


23             Your Segment 4 goes from Roosevelt Dam to
  


24   Stewart Mountain Dam?
  


25       A.    It goes from near Roosevelt Dam.  They're
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 1   approximately correct, yeah.  The dams aren't actually
  


 2   the boundaries, but that's the vicinity.
  


 3       Q.    Close enough.
  


 4       A.    Yeah.
  


 5       Q.    Is there any water that comes in between the
  


 6   real boundary and the dam?
  


 7       A.    In the ordinary and natural condition, there
  


 8   may have been, but not a significant amount, no.
  


 9   They're pretty close.
  


10       Q.    Let's pull up your Slide 237, back on your
  


11   PowerPoint.
  


12             So your Segment 4 goes from Roosevelt Dam to
  


13   Stewart Mountain, right?
  


14       A.    Yes.
  


15       Q.    And your median natural flow number for
  


16   Segment 4 is 341 cfs?
  


17       A.    Yes.
  


18       Q.    Your Segment 5 starts right at the end of
  


19   that segment at Stewart Mountain and goes to the Verde
  


20   confluence?
  


21       A.    Yes.
  


22       Q.    And your median natural flow rate for
  


23   Segment 5 is 992 cfs?
  


24       A.    Yes.
  


25       Q.    Where did the other 651 cfs come from at
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 1   Stewart Mountain under ordinary and natural conditions?
  


 2       A.    Yeah, well, you know, you use the data that
  


 3   you have.  So we have flow data from the Roosevelt
  


 4   gage, which is upstream of Lake Roosevelt, it's
  


 5   upstream of Tonto Creek, a number of other perennial
  


 6   streams that come in, not as big as Tonto Creek.
  


 7             And we're recognizing that as you go in the
  


 8   downstream direction, you would expect, in this part of
  


 9   the canyon reach of the Upper Salt River, you would
  


10   expect the discharges to increase in the downstream
  


11   direction.  Unfortunately, we don't have a lot of gages
  


12   there, because they're underneath reservoirs and
  


13   whatnot, and so we don't have any data.  So I'm just
  


14   using what I know to be a lower number, and in reality,
  


15   we know that the discharge would gradually increase or
  


16   episodically increase as tributaries came in or springs
  


17   discharged.  So as we increase the watershed area, we
  


18   would expect the discharge.  But I'm using a lower
  


19   discharge for Segment 4 than reality would dictate.
  


20       Q.    And I appreciate your explanation.  But you
  


21   would agree with me that the analysis to which you
  


22   testified in October to the Commission has 649 cfs sort
  


23   of automatically magically arising at the location of
  


24   Stewart Mountain Dam?
  


25       A.    Yeah, no, I didn't rely too much on magic.
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 1       Q.    Well, it seems like you did, maybe.
  


 2       A.    Yeah, well, but I think I'm explaining that
  


 3   we have different data sets in different reaches, so,
  


 4   you know, where do we draw the boundaries.  So I guess
  


 5   I could have, you know, gone and looked at the drainage
  


 6   area for every tributary that came in, the hundreds of
  


 7   tributaries that came in, and made an adjustment.  And
  


 8   I would have had hundreds of rating curves along the
  


 9   way, and maybe that would've appeared less like magic
  


10   to you.  And I'm not sure.  That might have been the
  


11   illusion, rather than the reality of what's going on.
  


12             So we bumped it up there because in looking
  


13   at the amount of drainage area that was not considered
  


14   as we moved in the downstream direction, it seemed
  


15   appropriate.  And like you, I looked at those numbers
  


16   and said, well, if it's 1,230 in Segment 6 and I've got
  


17   this much coming in from the Verde, that number, using
  


18   the Roosevelt number, is significantly underestimating
  


19   the flow in Segment 5.  So I felt I needed to make an
  


20   adjustment there.
  


21       Q.    So did you consider the possibility that the
  


22   1,230 number might be significantly overestimating the
  


23   flow in Segment 6?
  


24       A.    No.  Well, I mean I looked at the number.  I
  


25   compared it to the median.  In the original report, you
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 1   know, we had that and other numbers as well.  So it
  


 2   seemed like a reasonable number to me.  I have a high
  


 3   reliance on the USGS for doing sound scientific work.
  


 4   They don't have a dog in this fight.  So I don't think
  


 5   they were particularly biased one direction or the
  


 6   other.  It seemed like a reliable independent source to
  


 7   use.
  


 8       Q.    But the Thomsen and Porcello number from the
  


 9   USGS that they reported was a median annual acre-foot
  


10   number, right?
  


11       A.    Yes.
  


12       Q.    And you're the one that got it down to the
  


13   1,230 cfs?
  


14       A.    All I did was convert the units.
  


15       Q.    By dividing by the number of seconds in a
  


16   year?
  


17       A.    All I did was convert the units.
  


18       Q.    Let's go back to your PowerPoint now,
  


19   Slide 11.
  


20             I'm hoping that from now on we'll have a lot
  


21   less math to do.  It might not help you, but it makes
  


22   me really happy.
  


23                  CHAIRMAN NOBLE:  Mr. McGinnis, could we
  


24   take five minutes here?
  


25                  MR. MCGINNIS:  Yes, sir.
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 1                  CHAIRMAN NOBLE:  Let's bring it back at
  


 2   ten after.
  


 3                  (A recess was taken from 11:03 a.m. to
  


 4   11:11 a.m.)
  


 5                  CHAIRMAN NOBLE:  Mr. Fuller,
  


 6   Mr. McGinnis?
  


 7                  MR. MCGINNIS:  Yes.
  


 8                  CHAIRMAN NOBLE:  Go forward.
  


 9   BY MR. MCGINNIS:
  


10       Q.    Talking about Slide 11 on your PowerPoint,
  


11   which is Land Department Exhibit 364.  Here you're
  


12   talking about floods and droughts, right?
  


13       A.    Yes.
  


14       Q.    And you say a flood is a flow above the
  


15   95 percent duration, correct?
  


16       A.    That would be one way to define it, yeah.
  


17       Q.    Well, that's the way you defined it on this
  


18   slide, right?
  


19       A.    That's what it says on the slide, yes, and I
  


20   was listing different ways you can define floods.
  


21       Q.    Okay.  And you also said that the drought is
  


22   the flow below the 5 percent duration?
  


23       A.    Yes.
  


24       Q.    And I think we established earlier that you
  


25   don't have any numbers in your report for the 5 percent
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 1   or the 95 percent duration, right?
  


 2       A.    Yeah, we talked about that.
  


 3       Q.    And, but you do have numbers for 10 and
  


 4   90 percent, right?
  


 5       A.    Yeah.
  


 6       Q.    And it sounds like from your testimony that
  


 7   you would agree that flows above 90 percent or below
  


 8   10 percent, or vice versa, depending on which way
  


 9   you're looking at the 10 and 90, would be not in the
  


10   ordinary and natural condition?
  


11       A.    In general, yeah.  But I think on the flood
  


12   end, in particular in Segment 6 with the Salt, there
  


13   may be flows that are above the -- well, one, we don't
  


14   have a very good estimate of the 90 percent flow rate,
  


15   so I think there's some uncertainty there.  And I think
  


16   I would go to one of the other markers in terms of flow
  


17   being above the ordinary high water mark as defining
  


18   what constitutes a flood on Segment 6.
  


19       Q.    So is it your testimony that that 95 percent
  


20   duration number for a flood can vary depending on the
  


21   circumstances; sometimes it could be 90 and sometimes
  


22   it could be something else?
  


23       A.    Yes.
  


24       Q.    And what determines what that number is?
  


25       A.    It depends, in part, on your purposes.  So
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 1   for a wildlife biologist, for instance, you know, a
  


 2   flood may mean when the channel bars get inundated.
  


 3             For a floodplain manager, they're going to
  


 4   think of, well, everything less than a hundred-year is
  


 5   not the flood we're worrying about.  So there are
  


 6   different levels for different types of purposes.
  


 7             I think for navigability there's a tie with
  


 8   the ordinary high water mark, so I think it's important
  


 9   in the definition, or at least in some definitions.  So
  


10   I think it's important to look at that particular
  


11   characteristic.
  


12       Q.    Mr. Fuller, we've handed you what is
  


13   Exhibit CO18 or Land Department Number 246.  Is this a
  


14   document you've seen before?
  


15       A.    Well, I've certainly seen these maps before.
  


16       Q.    If you look at the fourth map.  There's a
  


17   couple of blank pages, but the fourth map, it says Fort
  


18   McDowell, Arizona, has some numbers, says 1904 in the
  


19   lower right.  Do you see that?
  


20       A.    I do.
  


21       Q.    Would you agree with me that this map of the
  


22   Salt River in 1904 shows multiple channels in some
  


23   locations?
  


24       A.    Yes.
  


25       Q.    Sometimes there's two, sometimes there's
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 1   three?
  


 2       A.    Yes.
  


 3       Q.    And if you look at the next map, the fifth
  


 4   map in, would you agree that it shows -- that map shows
  


 5   multiple channels on the Salt River Indian Reservation
  


 6   of the Salt River?
  


 7       A.    On part of the Reservation, yeah.
  


 8       Q.    Slide 15 of your PowerPoint, and you talked
  


 9   about this on your direct, but you would agree with me,
  


10   wouldn't you, that in your testimony on the Verde, you
  


11   said that the bankfull discharge was somewhere between
  


12   the 1.5 year event and the 10-year event?  Do you
  


13   recall that?
  


14       A.    I don't recall it, but I would generally
  


15   agree with that, yeah.
  


16       Q.    And you have the numbers for the 2-year event
  


17   and the 10-year event here on the Salt on this slide,
  


18   right?
  


19       A.    I do.
  


20       Q.    And you would agree with me that if you use
  


21   those numbers, this chart puts the Salt clearly into
  


22   the braided category, right?
  


23       A.    Yeah.  That's what the chart would indicate.
  


24       Q.    Slide 35 of your PowerPoint.
  


25       A.    I'm sorry, you said 35?
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 1       Q.    Yeah, 35.  We actually skipped like 20.  I
  


 2   don't know if that's a good sign.
  


 3             This is the Ingalls 1868 survey plat map.
  


 4   You would agree with me that this shows multiple
  


 5   channels on the Salt near the Gila confluence, right?
  


 6       A.    Yes.
  


 7       Q.    And this survey was done in 1868?
  


 8       A.    In June of '68.
  


 9       Q.    And at that point the river was pretty close
  


10   to its ordinary and natural condition, right?
  


11       A.    Yes.
  


12       Q.    Okay.  Slide 41.  This slide is dealing with
  


13   terminology, and it says "Unstable" at the top.  Do you
  


14   see that?
  


15       A.    I do.
  


16       Q.    Okay.  The last entry on that slide says,
  


17   "Irrelevant to navigability in ordinary and natural
  


18   conditions."  Do you see that?
  


19       A.    I do.
  


20       Q.    You would agree with me, though, wouldn't
  


21   you, that the stability of the river is not entirely
  


22   irrelevant to navigability, is it?
  


23       A.    It would be entertaining to hear how you
  


24   thought it was relevant.
  


25       Q.    Well, if the instability is on relatively
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 1   short intervals, say the river moves every day, that
  


 2   would affect navigability, wouldn't it?
  


 3       A.    How much does it move?
  


 4       Q.    Moves 20 feet or more every day.
  


 5       A.    How do the depths change?
  


 6       Q.    They don't change.
  


 7       A.    I can't see why it would make a difference.
  


 8       Q.    Okay.  So if I had a boat dock, commercial,
  


 9   using the highway for commerce, I had a boat dock and
  


10   one day I can take my boat to the dock on the water and
  


11   the other day the river is 20 feet away from the dock
  


12   and I can't get my boat to the dock, you don't think
  


13   that would make a difference?
  


14       A.    I think that would make a difference if the
  


15   standard were drive-ability to the river.  But in terms
  


16   of navigating on the river itself, if the depths and
  


17   widths are unchanged and there's no other condition
  


18   change, I can't see how that matters.
  


19       Q.    So the ability to have a dock to unload your
  


20   cargo has no relevance at all?
  


21       A.    It has relevance if you need to unload at
  


22   that particular point.  But if you're using the river
  


23   in general as a highway of commerce, no; or if you
  


24   actually needed a dock, whether that was -- I'm not
  


25   sure that's a -- I'm unaware of any court case that
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 1   says to define navigability based on the ability to
  


 2   build a dock.
  


 3       Q.    But if you did need a dock, the river moving
  


 4   back and forth would make a difference to you, wouldn't
  


 5   it?
  


 6       A.    Well, if it was moving 20 feet per day, I
  


 7   guess you would need to either have a very long,
  


 8   flexible dock or build a dock that could be moved,
  


 9   which could be done.
  


10       Q.    And it could be moving 20 feet a week, and it
  


11   would still cause a problem if you had to move your
  


12   dock every week?
  


13       A.    Yeah, I guess if that were the case on a
  


14   river.  I'm not sure that -- I'm pretty sure that's not
  


15   the case on the Salt River.  But I guess I would design
  


16   a dock that floated and could go with the river.
  


17       Q.    Slide 44.  This is more of your terminology
  


18   discussion.  It talks about obstructions, and I know we
  


19   talked about this, a similar slide like this, some when
  


20   we just had a chat on the Verde, and I'll try not to go
  


21   back on the same ground.
  


22             But on the lower right, you say "The Federal
  


23   Test is based on more than just obstructions."  Do you
  


24   see that?
  


25       A.    Yes.
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 1       Q.    But you would agree with me, wouldn't you,
  


 2   that obstructions are part of the federal test?
  


 3       A.    Oh, yes, absolutely.
  


 4       Q.    For example, the Falls in the Montana case
  


 5   were considered as part of that test, right?
  


 6       A.    Yes.
  


 7       Q.    On this table, on the entry under Barges, for
  


 8   Sand Bars it says "Only if river wide."  Do you see
  


 9   that?
  


10       A.    Yes.
  


11       Q.    Does that mean that it's your opinion that a
  


12   sand bar is an obstruction to a barge only if the sand
  


13   bar runs all the way across the river?
  


14       A.    Yes, or I guess to be more clear, if there's
  


15   no way around it.
  


16       Q.    And the sand bar running all the way across
  


17   the river would be more likely on a river like the one
  


18   you've shown in the upper right than it would -- less
  


19   likely on the one that you've shown in the upper right
  


20   than it would on a river like the Salt, right, because
  


21   it's a wider river?
  


22       A.    It would be more likely, you said, than on
  


23   the Upper Salt?
  


24       Q.    Well, I think I said both, so let me try
  


25   again.
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 1       A.    Yeah.
  


 2       Q.    It would be more likely there would be a
  


 3   problem on the Upper Salt than it would be on a river
  


 4   like the one shown on the photograph on the upper right
  


 5   of Slide 44?
  


 6       A.    No, I'm not sure I agree with that.
  


 7       Q.    Okay.  So you think it's equally likely that
  


 8   there would be a sand bar that goes all the way across
  


 9   that river on that picture as it would there would be a
  


10   sand bar that would go all the way or most the way
  


11   across the Salt?
  


12       A.    Yeah, I guess what I'm thinking about -- I
  


13   guess this is always important. -- is to make sure that
  


14   we're talking about the same terms.
  


15             So a sand bar, to me, if I go to the next
  


16   slide, in the lower right there, you see from the
  


17   Cimarron River in Oklahoma.  That's kind of what I was
  


18   thinking about a sand bar, something that's, you know,
  


19   barely exposed, subsurface, shallow water and sandy.
  


20             And then you see from the Colorado River
  


21   another example of a sand bar there in the middle photo
  


22   that's sandy and subsurface.
  


23             The Salt River has bars.  They tend to be
  


24   gravel and cobble bars, and they tend to be on the
  


25   sides of the channel, rather than shallow underneath
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 1   the channel, with the exception of there's some, what I
  


 2   would call, crossovers.  I wouldn't really call those
  


 3   sand bars.  So I'm kind of meaning a different thing.
  


 4             So if what you're saying sand bars are are
  


 5   what you're seeing in the lower left picture there in
  


 6   the Slide 45, which is a pre-Roosevelt picture of the
  


 7   Salt River and -- let me get up and point at it here so
  


 8   the Commissioners know what I'm talking about.
  


 9             We have a bar right here on the river left as
  


10   the river goes around and it bends to the left.  It's
  


11   on the inside of a bend.  There's definitely a bar
  


12   there.  It's real wide, and there may be a lot of sand
  


13   in there, but at least in my experience on the Salt,
  


14   that's more likely to be a cobble bar.
  


15             And there are places where those deposits,
  


16   the river crosses over them from one side of the river;
  


17   the bars appear on the next side.  So you'll more
  


18   likely see that feature, that crossover feature, on the
  


19   Upper Salt than you are on the river if you go back to
  


20   Slide 44, the one that shows a barge there.  So you're
  


21   more likely to see that crossover cobbly feature.
  


22             But I would expect sand bars, as I was
  


23   originally meaning when I made the presentation, to be
  


24   more likely on -- however, I think this is actually the
  


25   Ohio River.  And, you know, rivers like the
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 1   Mississippi, where sand bars appear subsurface, you may
  


 2   not be able to see them.  They may appear mid-channel,
  


 3   and they're an obstacle and a challenge to river
  


 4   boating, which is why the Corps of Engineers invested a
  


 5   lot of money, or used to, in dredging rivers, which is
  


 6   why river boat captains, you know, that was one of
  


 7   their skill sets, was knowing where those things are.
  


 8             So, again, I guess it's a tentative yes to
  


 9   your answer, to your question mark, depending on what
  


10   you mean by the terminology.
  


11       Q.    With regard to barges and beaver dams, your
  


12   table there says "No," not an obstruction?
  


13       A.    Yeah.
  


14       Q.    If a beaver dam extends most or all the way
  


15   across a river, wouldn't that be an obstruction to a
  


16   barge?
  


17       A.    Yeah, I saw that the other day when I was
  


18   looking at this, and I was like, wait, wait.  And then
  


19   I thought, oh, yeah, because a beaver dam -- first of
  


20   all, a beaver dam would not extend across a river that
  


21   you're going to run a barge on.  It's just not going to
  


22   happen.  And if it did, because of the depths required
  


23   to float barges, it would be very difficult for a
  


24   beaver to build a dam in that situation.  I would say
  


25   impossible.  And if, somehow, they did it, if you can
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 1   imagine a beaver dam running up against that barge
  


 2   that's in the photo there, I'm going to bet on the
  


 3   barge.
  


 4       Q.    So it's not an obstruction for the barge, but
  


 5   it's not very good news for the beaver, right?
  


 6       A.    Well, you know, busy as a beaver.  They'll
  


 7   get back and they'll go build their lodge and start
  


 8   somewhere else.
  


 9       Q.    You've got columns here for barges and
  


10   canoes, right?
  


11       A.    Yes.
  


12       Q.    When you were doing the column for the
  


13   barges, was what you had in mind the one on the upper
  


14   right photo?
  


15       A.    I was trying to give the impression of --
  


16   convey the information of a big boat, a deep draw boat
  


17   and the kinds of rivers that they would operate on
  


18   versus a low draft boat.
  


19       Q.    And when you were thinking about canoes, were
  


20   you thinking about the picture on the lower right of
  


21   Slide 44?
  


22       A.    No.  Well, that is a canoe.  And I wasn't
  


23   thinking about that canoe in particular, although I was
  


24   looking for an old picture of a canoe, and I just
  


25   thought that one was fascinating.  You had these
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 1   grizzly old guys there in their -- in that case, what
  


 2   looks like a birch bark canoe, that was clearly built
  


 3   for steep rivers and rapids rivers.  And I thought it
  


 4   was interesting, and their method of propulsion,
  


 5   they're using poles, rather than paddles, and then
  


 6   you've got a guy standing up in the canoe that's in the
  


 7   background there poling his way along.
  


 8             I just thought that was an interesting
  


 9   picture.  It kind of gave the idea that, you know,
  


10   canoes are able to go around a lot of obstacles.
  


11       Q.    Let's go to Slide 140.  And before you get
  


12   too excited, we're not skipping all the way to 140.  I
  


13   just wanted to look at the picture.
  


14       A.    My excitement is contained.
  


15       Q.    I figured it would be.
  


16             Slide 140, and you talked about this on
  


17   direct.  This is a boat that's about 1900, 1910 it
  


18   says, pre-1910.  It's somewhere on the Salt, right?
  


19       A.    Yes.
  


20       Q.    And I think you described this on direct as a
  


21   rocker?
  


22       A.    No, I said the boat has rocker.
  


23       Q.    Okay.  Rocker has to do with the shape of the
  


24   boat?
  


25       A.    It does.
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 1       Q.    Okay.  So I want you to think about that
  


 2   boat, and let's go back to Slide 44.  Sorry to make you
  


 3   scroll through so much.
  


 4       A.    No worries.
  


 5       Q.    So would sand bars be an obstruction to the
  


 6   boat on Slide 140?
  


 7       A.    Probably not.
  


 8       Q.    Would it be more of an obstruction to that
  


 9   boat than it would a canoe?
  


10       A.    No.
  


11       Q.    Would rapids be an obstruction to the boat on
  


12   Slide 140?
  


13       A.    I'm not sure obstruction is the right word.
  


14   The boat on page 140, I think I said in my direct
  


15   testimony, in my understanding of boats, would not be
  


16   the boat that you would choose to run significant
  


17   rapids.
  


18       Q.    So if those folks in the -- the three folks
  


19   in the boat on Slide 140 wanted to go upstream from
  


20   where -- I assume this is Roosevelt.  When they wanted
  


21   to go upstream and come down, they would run over some
  


22   rapids, probably, right?
  


23       A.    Yes.
  


24       Q.    They would have a problem because of the type
  


25   of boat they have?
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 1       A.    Depends on the rapid, but I think that boat,
  


 2   you could handle Class I's and some Class II's.  I'm
  


 3   not sure I would go after a Class III in that one.
  


 4       Q.    They'd have a problem with Quartzite Falls,
  


 5   probably, right?
  


 6       A.    Well, you could certainly go through it.  You
  


 7   might not end up in the boat at the bottom.  The boat
  


 8   might have some water in it.  But it's not designed for
  


 9   that.
  


10       Q.    Same thing if they went downstream; if this
  


11   is at Roosevelt and they went downstream in this boat,
  


12   they probably would have hit some rapids there too
  


13   under the ordinary and natural conditions, right?
  


14       A.    Yeah, yeah.
  


15       Q.    And they would have a problem with that
  


16   because of the type of boat?
  


17       A.    Again, certainly -- I don't know about a
  


18   problem.  They would have some challenges there.  It's
  


19   not the boat that I would choose for that sort of a
  


20   trip.
  


21       Q.    Would waterfalls be a problem for that boat?
  


22       A.    If you were trying to run them.  Well, it
  


23   depends on the falls too.  You know, if we're talking
  


24   about Apache Falls, I don't think that you would choose
  


25   that boat to go over Apache Falls.  If you're talking
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 1   about Mescal Falls on the Salt River, yeah, you could
  


 2   make that.
  


 3             So it depends on what you mean.  If you're
  


 4   talking about Havasupai Falls, Havasu Falls, I don't
  


 5   think there's any boats at that time that could survive
  


 6   that sort of a drop.
  


 7       Q.    Well, my question was really intended to
  


 8   relate to whatever waterfalls you were talking about on
  


 9   Slide 44.
  


10       A.    Ah.  Yeah.  So, again, that depends on what
  


11   kind of falls.  So like on Slide 44, when I'm talking
  


12   about waterfalls, I'm thinking, you know, barges are
  


13   not meant to go over falls.  That would be an
  


14   obstruction.
  


15             So in those picture on the top there, if
  


16   there were something that was a falls, if there was
  


17   something that was a rapid, frankly, anything below
  


18   Class 1, then it would be difficult to imagine a boat
  


19   going through that, particularly going upstream, with
  


20   that kind of a load.
  


21             And some canoes are going to be -- it's just
  


22   going to depend on how large the falls are.  So
  


23   sometimes waterfalls can be an obstruction to canoes.
  


24       Q.    Would the beaver dams be an obstruction to
  


25   the boat on Slide 140?
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 1       A.    Not really.  I mean you may need to get out
  


 2   of your boat and pull it across a beaver dam.  Some
  


 3   beaver dams have sluices, and the drop is not
  


 4   significant.  You might be able to get through there.
  


 5   That is not a boat that's built for -- that is a flat
  


 6   water boat.  It's a nice boat for punting around the
  


 7   lake.  I wouldn't describe it as a river boat.
  


 8       Q.    And beaver dams, most of the time, even if
  


 9   you're in a canoe, you're going to have to get out and
  


10   lift your boat over the dam, right?
  


11       A.    I don't know about most of the time.  It
  


12   wouldn't surprise me.  You know, if you came across a
  


13   beaver dam and you had to hop out of your boat, it
  


14   wouldn't surprise me.  But I don't know about most of
  


15   the time.
  


16       Q.    Let's go to Slide 46.
  


17       A.    You know, thinking about my own experience
  


18   with beaver dams, probably more than half I get out of
  


19   my boat, drag it over the dam, and climb back in it.
  


20   So yeah.  So I would say most.  That's fair.
  


21       Q.    Slide 46 talks about waterfalls, right?
  


22       A.    It does.
  


23       Q.    And your definition of waterfalls in this
  


24   slide, does it include that it's a river flow over a
  


25   vertical drop that's not drowned out at high flow and
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 1   that's a permanent feature?
  


 2       A.    Yes.
  


 3       Q.    And your opinion is Quartzite Falls is not
  


 4   really a waterfall, right?
  


 5       A.    No.
  


 6       Q.    No, it's not your opinion or, no, it's not a
  


 7   waterfall?
  


 8       A.    No, it's not a waterfall, in my opinion.
  


 9       Q.    And is that opinion based upon the Quartzite
  


10   Falls as it is now or before the folks took the
  


11   dynamite to it?
  


12       A.    Both.
  


13       Q.    Quartzite Falls before the blasting was a
  


14   river flow over a vertical drop, right?
  


15       A.    There is a drop there.  And to say it washes
  


16   out at high flow is maybe not -- is maybe a little
  


17   misleading.  The character of the rapid changes as the
  


18   flow increases.  It does tend to get more washed out,
  


19   but the turbulence increases.
  


20       Q.    And it was a permanent feature until somebody
  


21   blew it up, right?
  


22       A.    Yeah.
  


23       Q.    As a matter of fact, it's still there in some
  


24   form?
  


25       A.    Oh, it's definitely there.
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 1       Q.    And on the Verde you also testified that
  


 2   Verde Falls wasn't really a falls, right?
  


 3       A.    Again, for the same reason, yeah.  So at low
  


 4   flow it's a drop of 4 to 6 feet, but at higher flows it
  


 5   tends to be buried and washed out.
  


 6       Q.    And Slide -- I'm sorry.  Were you done?
  


 7       A.    Yeah.
  


 8       Q.    I didn't mean to cut you off.
  


 9             Slide 47 talks about fords?
  


10       A.    Yes.
  


11       Q.    And the last bullet point there says that a
  


12   ford implies most reaches not fordable.  Do you see
  


13   that?
  


14       A.    Yes.
  


15       Q.    You've got a picture there.  The bottom
  


16   picture, does that look like it's the ford there at
  


17   Tempe Butte?
  


18       A.    Yes.
  


19       Q.    Do you know where the top picture is?
  


20       A.    I might.
  


21             I believe that's Segment 6, but I don't know
  


22   exactly where in Segment 6.  And I'm making my
  


23   interpretation that it's Segment 6 based on looking at
  


24   the character of the river and the character of the
  


25   background.
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 1       Q.    And there might be a lot of reasons why a
  


 2   particular portion of the river is not fordable, right?
  


 3       A.    I'm not sure quite how to answer that.  There
  


 4   may be more than one reason.
  


 5       Q.    Okay.  Is having too much water, being too
  


 6   deep, is that a reason why you couldn't ford it?
  


 7       A.    That could definitely be a reason.
  


 8       Q.    Current being too swift, is that another
  


 9   reason why it might not be fordable?
  


10       A.    It could be.
  


11       Q.    Too much mud, too muddy, does that make it
  


12   difficult or impossible to ford?
  


13       A.    Certainly would make it difficult; and if it
  


14   were very deep mud, yeah, that could make it --
  


15       Q.    Too wide?
  


16       A.    -- impossible for some kinds of vehicles,
  


17   yeah.
  


18       Q.    I'm sorry.
  


19             Too wide?
  


20       A.    I think people would like to have fords at
  


21   places where the river is narrower, during water less;
  


22   but I can't really think of a place where the river was
  


23   too wide to ford.  In some places it's nice to have a
  


24   ford at a wide spot because it tends to shallow out
  


25   there.
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 1       Q.    The slope of the approaches to the river, is
  


 2   that a reason that it could be not fordable?
  


 3       A.    Yeah, if you had a vertical canyon, deep
  


 4   canyon, you would go find someplace where you could get
  


 5   to it.
  


 6       Q.    The bottom being too rocky, is that another
  


 7   reason why it might be not fordable?
  


 8       A.    For some kinds of vehicles or some kinds of
  


 9   transport, that might be a factor.
  


10       Q.    How about vegetation along the bank, is that
  


11   a reason why it might be not fordable?
  


12       A.    Yeah, well, I guess it might be a reason
  


13   somebody might not -- might choose to not put a ford
  


14   someplace, because of the vegetation.  You know, you
  


15   might prefer to get to the river in a place where the
  


16   vegetation were less thorny or less thick.
  


17             But the river itself, whether it's fordable
  


18   or not, it probably -- and I guess that goes back to
  


19   the answer about the approaches too.  So the river
  


20   itself might be fordable, but the choice of the
  


21   location of the ford might be influenced by the
  


22   vegetation.
  


23       Q.    If you can't get to the river in the type of
  


24   vehicle you're using, it doesn't matter, really,
  


25   whether you can get across the ford or not, right?
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 1       A.    From a crossing the river in a vehicle
  


 2   standpoint.  But in terms of it being fordable, which I
  


 3   guess is the question you asked me, then that's a
  


 4   different answer.
  


 5       Q.    Mr. Fuller, what we've handed you is a
  


 6   document that's Exhibit CO18.  It's also the State Land
  


 7   Department's Exhibit 15, and it is entitled "Hayden
  


 8   Flower Mill:  Landscape, Economy, and Community
  


 9   Diversity in Tempe, Arizona."  Looks like it's written
  


10   by Archaeological Consulting Services, Ltd. for the
  


11   City of Tempe.  Do you see that?
  


12       A.    I do.
  


13       Q.    Is this a document you're familiar with?
  


14       A.    I don't recall having seen this one.  I know
  


15   that we quote Scott Solliday.  I don't recall the names
  


16   of Victoria Vargas or Tom Jones.
  


17       Q.    Okay.  Let me ask a more general question,
  


18   and that is, what, if any, role did you play in
  


19   determining what exhibits the Land Department would
  


20   submit as evidence to the Commission?
  


21       A.    Well, we have quite a number of documents
  


22   that we had collected over the years and provided those
  


23   to them, and there were certain documents that we asked
  


24   to be submitted.  So I was a participant in that
  


25   process.
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 1       Q.    Okay.  This document on page 61, which is the
  


 2   next page of the one that I gave you, toward the lower
  


 3   left part, there's a sentence that says "The Tempe
  


 4   Crossing."  Do you see that?
  


 5       A.    Is it on the title page, Chapter 5, left
  


 6   column?
  


 7       Q.    No.  After the title page.  Sorry.
  


 8       A.    Well, yeah.
  


 9       Q.    Yeah, Chapter 5, left column --
  


10       A.    Got the authors names up there and you go
  


11   down.
  


12       Q.    -- last paragraph?
  


13       A.    Okay.  Yeah, I see that.
  


14       Q.    It says, "The Tempe Crossing was an ideal
  


15   location for fording the Salt River.  Through most of
  


16   the Valley, the Salt River separated into two or more
  


17   channels spanning a soggy floodplain that was often
  


18   more than a mile wide, but where water flowed between
  


19   Tempe Butte and the Papago Buttes, the river was
  


20   confined to a flat narrow channel cut through a solid
  


21   bedrock foundation.  The ford was reliable and could be
  


22   safely crossed under most conditions.  Additionally,
  


23   Tempe Butte was a distinctive landmark which made it
  


24   easy to identify the precise location of the crossing
  


25   from great distances."
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 1             Did I read that right?
  


 2       A.    You did.
  


 3       Q.    Okay.  And is that consistent with what we've
  


 4   just been talking about, that there can be a lot of
  


 5   reasons why something's not fordable?
  


 6       A.    They mention a couple here, yes.
  


 7             Wait, wait.  You said that it's not fordable,
  


 8   is that the question you asked me?
  


 9       Q.    Yes.
  


10       A.    Well, I think what they're saying was that it
  


11   was fordable here.
  


12       Q.    Okay.  Well, read the second sentence then.
  


13   The second sentence I read -- the first sentence talks
  


14   about the Tempe Crossing that was a ford, right?
  


15       A.    Yes.
  


16       Q.    And the second sentence talks about "Through
  


17   most of the Valley, the Salt River separated into two
  


18   or more channels spanning a soggy floodplain that was
  


19   often more than a mile wide, but where water flowed
  


20   between Tempe and Papago Buttes."
  


21             Do you see that?
  


22       A.    Yes.
  


23       Q.    So are they saying through most of the
  


24   Valley, it was impossible or difficult to ford; but in
  


25   this one particular location, because of things
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 1   including the topography, it was more fordable?
  


 2       A.    Yeah, well, not to put too fine a point on
  


 3   it, but they don't actually say impossible or difficult
  


 4   anywhere else.  They just say this was a better
  


 5   location, it was an ideal location.
  


 6             Although, it kind of amuses me some of the
  


 7   reasons they're suggesting; that the river being on a
  


 8   solid bedrock foundation, which is not true.  And there
  


 9   is shallow bedrock there, but it's hardly -- the river
  


10   is hardly cut into solid bedrock on its bed.
  


11       Q.    But this is an excerpt from a document that
  


12   the Land Department submitted as evidence to the
  


13   Commission, right?
  


14       A.    I don't know.
  


15       Q.    Okay.
  


16       A.    I guess CO18, is that one of our numbers?
  


17       Q.    I think it is, but we'll let that stand on
  


18   the record.
  


19       A.    Okay.
  


20       Q.    On page 66 -- turn a couple more pages
  


21   there. -- right column, second paragraph says,
  


22   "Although Hayden declined to serve as Road Commissioner
  


23   in 1877, he was an unwavering advocate for road
  


24   construction to open new markets to struggling
  


25   communities."
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 1             Do you see that?
  


 2       A.    Yeah.
  


 3       Q.    And they're likely talking about Charles
  


 4   Hayden there?
  


 5       A.    Yeah.
  


 6       Q.    And Charles Hayden is the same guy that ran
  


 7   Hayden's Ferry?
  


 8       A.    Yes.
  


 9       Q.    Same guy that did the 1870s log float attempt
  


10   that you talked about on direct?
  


11       A.    Yes.
  


12       Q.    And he was an unwavering advocate for road
  


13   construction, is that what this says?
  


14       A.    That's what it says here.
  


15       Q.    Slide 48.
  


16             Slide 48, on the next to last bullet point
  


17   there, next to last bullet point you talk about
  


18   extensive modern recreational boating.  Do you see
  


19   that?
  


20       A.    I do.
  


21       Q.    And you would agree with me that none of the
  


22   modern recreational boating that occurs downstream from
  


23   the upper end of Roosevelt occurs under ordinary and
  


24   natural conditions?
  


25       A.    No.
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 1       Q.    Okay.  What portion of the river between
  


 2   Roosevelt and the Gila confluence is in its ordinary
  


 3   and natural condition today?
  


 4       A.    I would say from Stewart Mountain down to
  


 5   just above Granite Reef, it's in its ordinary and
  


 6   natural condition.
  


 7       Q.    So you would say that the flows between
  


 8   Stewart Mountain and Granite Reef today and this year
  


 9   are the same as they would have been under the ordinary
  


10   and natural conditions?
  


11       A.    No, I would not.
  


12       Q.    Slide 50, the -- I don't know what bullet
  


13   point it is.  There's a bullet point there that says
  


14   "Flow rate increases in downstream direction."  Do you
  


15   see that?
  


16       A.    Yes.
  


17       Q.    And that's just a general statement, right?
  


18       A.    Yes.
  


19       Q.    Doesn't include -- that doesn't occur at
  


20   every point up and down the river?
  


21       A.    No.  There's no doubt places where the flow
  


22   decreases.
  


23       Q.    And we've talked about places where it's a
  


24   losing stream, right?
  


25       A.    We have.
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 1       Q.    Slide 51 you talk about the previous
  


 2   segmentation, which I'm assuming is the segmentation
  


 3   that you did in the 2003 reports; is that right?
  


 4       A.    The segmentation actually started in the 1996
  


 5   reports and was repeated in 2003, yeah.
  


 6       Q.    And you say that that segmentation was based
  


 7   on modern human geography.  Do you see that?
  


 8       A.    Yes.
  


 9       Q.    You would agree with me, wouldn't you, that
  


10   Granite Reef was built -- Granite Reef diversion dam
  


11   was built at a place where there was a Granite Reef?
  


12       A.    Yes.
  


13       Q.    Okay.  Would a Granite Reef in or along the
  


14   river have an impact on navigation?
  


15       A.    It could.
  


16       Q.    Have you done any work to determine what the
  


17   location of Granite Reef looked like before the dam was
  


18   built?
  


19       A.    Certainly looked for things.  It would be
  


20   instructive to see more pictures of what it looked
  


21   like.
  


22       Q.    But you haven't found any?
  


23       A.    Well, I found pictures of reaches adjacent to
  


24   it; but of the actual reef, as you call it, I don't
  


25   recall seeing any pictures of exposed bedrock or
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 1   anything like that.
  


 2       Q.    Okay.  Slide 68.  This is your discussion of
  


 3   slopes, right?
  


 4       A.    Can you repeat the question?
  


 5       Q.    This is your discussion of slopes that you
  


 6   talked about in Slide 68?
  


 7       A.    This is a longitudinal profile of the river
  


 8   showing the different segments.  I think I repeat this
  


 9   slide in a number of other places.  Slopes can be
  


10   derived from this information, yes.
  


11       Q.    Do you know the primary reason why Horse
  


12   Mesa, Mormon Flat and Stewart Mountain Dams were built?
  


13       A.    To store water.
  


14       Q.    For what purpose; do you know?
  


15       A.    Water supply.
  


16       Q.    Do you know when there's hydropower
  


17   generation at those three dams?
  


18       A.    I don't recall.
  


19       Q.    Do you know much about hydropower generation?
  


20       A.    Very little.
  


21       Q.    Would you expect that one of the big issues
  


22   in hydropower generation has to do with slope and fall
  


23   of the river?
  


24       A.    Yes.
  


25       Q.    That's really how you generate the
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 1   hydropower, right?
  


 2       A.    You generate it from, yes, dropping water.
  


 3       Q.    So you would agree with me that certain of
  


 4   the characteristics that would make the river good for
  


 5   a hydropower dam would make it more difficult to
  


 6   navigate?
  


 7       A.    Not necessarily.
  


 8       Q.    Okay.  So the steeper slope, the better for a
  


 9   hydropower dam, right?
  


10       A.    It depends on the kind of head that you're
  


11   generating there.  I don't think that's a fundamental
  


12   law that power generation dams are built only in steep
  


13   reaches.  I guess if you have testimony to that effect,
  


14   that would be interesting to compare to locations of
  


15   dams.  I'm thinking of Glen Canyon.  Everything I've
  


16   read about that, doesn't sound like it was a steep
  


17   reach.
  


18       Q.    On the Salt River, though, these dams were
  


19   built on pretty steep reaches, right?
  


20       A.    Pretty steep.
  


21             Overall, the net slope in Segment 4 is
  


22   flatter than Segment 3, somewhat steeper than
  


23   Segment 5.  So pretty steep?  Pretty steep compared to
  


24   the Mississippi, yes.  Pretty steep compared to other
  


25   rivers in Arizona, not so much.
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 1       Q.    Okay.  Slide 110.
  


 2             Slide 110 talks about archaeology, right?
  


 3       A.    Yes.
  


 4       Q.    You don't have a degree in archaeology?
  


 5       A.    No.
  


 6       Q.    You don't have any classes in archaeology?
  


 7       A.    No.
  


 8       Q.    You don't have any professional certification
  


 9   in archaeology?
  


10       A.    I do not.
  


11       Q.    You're really relying primarily on
  


12   Mr. Gilpin's work for this part of the testimony,
  


13   right?
  


14       A.    Mr. Gilpin and his staff, yes.
  


15       Q.    And Mr. Gilpin is not here testifying in this
  


16   hearing, as far as we know, right?
  


17       A.    He is not.
  


18             And I should also point out, for the record,
  


19   that Mr. Gilpin had nothing to do with the Henderson
  


20   reference in here.  That was added after his
  


21   participation.
  


22       Q.    And Mr. Gilpin's actually never testified
  


23   about the Lower Salt, has he?
  


24       A.    I don't recall.
  


25       Q.    Did you have Mr. Gilpin review any of your
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 1   findings here about archaeology?
  


 2       A.    No.
  


 3       Q.    Slide 138.
  


 4             Slide 138 is your summary slide for the
  


 5   descriptions of the river, right?
  


 6       A.    Yes.
  


 7       Q.    And one of your points on the summary says
  


 8   "Single channel."  Do you see that?
  


 9       A.    I do.
  


10       Q.    Which of the river descriptions that you
  


11   looked at refer to the river as having a single
  


12   channel?
  


13       A.    I don't believe that they ever used the word
  


14   "single," but they do describe the river as being a
  


15   specific width, and in nowhere do they describe it as
  


16   being braided in terms of the written descriptions.
  


17   They don't describe multiple channels.  They don't
  


18   describe anastomosing.  And they don't describe
  


19   anything else, anything like, well, we entered the
  


20   channel and then we entered the channel or we crossed
  


21   the river and it was a series of crossings, dryland,
  


22   wetland, et cetera.
  


23             The only evidence that -- what I would
  


24   include in the descriptions of anything other than a
  


25   single channel were the maps made by Ingalls, where
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 1   there are portions of Segment 6 that I have two
  


 2   channels and a very few places where there's three.
  


 3       Q.    So there's none -- none of those descriptions
  


 4   refer specifically to a single channel, that you know
  


 5   of?
  


 6       A.    Well, I would say that, yes, they don't use
  


 7   the word "single."  But they do refer specifically to a
  


 8   single channel.
  


 9       Q.    Okay.  None of them use the word "single,"
  


10   none of them refer to one channel, none of them say uno
  


11   channels, none of them do anything that says it's a
  


12   single channel, do they?
  


13       A.    As I said, I don't recall as I sit here right
  


14   now that one used the word "single."  But when they
  


15   describe the river, they would say, oh, the river is 2
  


16   to 3 feet and 200 feet wide for the next 200 miles.  So
  


17   that, to me, is, yes, they are describing a single
  


18   channel.  Do they use the word "single" in that
  


19   instance?  No.  It's implied.
  


20       Q.    Slide 140 we talked about a little bit
  


21   already.  This is the three folks in the boat.  And I
  


22   think on your direct you said you thought this was
  


23   likely on the water that was pooled behind Roosevelt
  


24   Dam; is that right?
  


25       A.    Yes.
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 1       Q.    Slide 145.  This is a 1906 photograph of the
  


 2   river at Camp Roosevelt, right?
  


 3       A.    Yes.
  


 4       Q.    Would you agree that this photograph shows
  


 5   sand bars that extend most of the way across the river?
  


 6       A.    Again, this is going to depend on what you
  


 7   mean by the river.  There are -- there is a sandy --
  


 8   what looks to be a sandy floodplain that is distinctly
  


 9   different from the upland vegetation, and it looks to
  


10   be that more than half of the river is -- of the -- I
  


11   can point at this better than I can describe it in
  


12   words, so --
  


13       Q.    Yeah, and you have to do it with your finger
  


14   because the laser pointer won't work?
  


15       A.    Yeah, I know.
  


16       Q.    So if you want to stand up and do it, that
  


17   would be great.
  


18       A.    Sorry.  So I'm going to stand up.
  


19             So I would call this -- just based on just
  


20   looking at this photograph and nothing else, the
  


21   ordinary high water mark for this river would be here,
  


22   where we change from this darker soil and more
  


23   vegetative soil to this area that's been stripped clean
  


24   of vegetation.  So the ordinary high water mark would
  


25   go from here to somewhere over across here on the left
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 1   bank.
  


 2             Within the ordinary high water mark we have
  


 3   some kind of a low floodplain.  You might call it a
  


 4   bar, if you want.  It's bigger than what we call a bar.
  


 5   And, again, you see some sort of sandy bar on the
  


 6   opposite side of the bank.  That, to me, looks like
  


 7   more than half of what's within the ordinary high water
  


 8   mark is dryland.
  


 9       Q.    Stay up there, if you wouldn't mind.  Sorry,
  


10   I didn't mean to interrupt your answer.
  


11       A.    It looks like dryland, and I guess in some --
  


12   you could call it a bar in some ways.  I think bar and
  


13   swale topography on the active floodplain would be
  


14   probably the way I would choose to describe it.
  


15             If you're asking me where the river is and
  


16   I'm in a navigability hearing, which, lo and behold, I
  


17   am, I would be talking about the water rather than the
  


18   dirt, and I would say, no, I don't really see much
  


19   evidence of sand bars that go across the river.  I do
  


20   see what looks to me to be a riffle right there.
  


21       Q.    Okay.  If you're done with that, let me ask
  


22   you a question.
  


23             Just down the stream from where you were
  


24   pointing, doesn't it look like it splits into two
  


25   channels?
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 1       A.    No, actually, I think that's the Tonto Creek
  


 2   that comes in.
  


 3       Q.    Hmm.  Which way do you think this photograph
  


 4   is looking?
  


 5       A.    I think I'm looking downstream into it.
  


 6       Q.    You're looking south, downstream?
  


 7       A.    West.
  


 8       Q.    West.  Southwest.
  


 9             And where would the dam be when the dam got
  


10   built?
  


11       A.    I think you see the construction right over
  


12   here, this white area.
  


13       Q.    And so you're saying the thing you pointed to
  


14   was -- of those two things that looked like two
  


15   channels, you pointed to the one on the left is where
  


16   Tonto -- is Tonto Creek coming in?
  


17       A.    No, I believe this is Tonto Creek here, which
  


18   would be on river right.  And it may be that there are
  


19   two channels here.  I mean we're talking about the
  


20   delta of Tonto Creek, and one of these channels, I
  


21   believe I've seen some maps where that Tonto Creek
  


22   actually enters kind of in an upstream direction.
  


23       Q.    And this photograph was taken in March of
  


24   1906, right?
  


25       A.    It says March 6th, yeah.
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 1       Q.    And March 6th, in a normal year at least, is
  


 2   a time of pretty high flows, right?
  


 3       A.    March is typically higher than average,
  


 4   higher than median.
  


 5             I can sit?
  


 6       Q.    Oh, yeah.  I'm sorry, Jon.
  


 7                  CHAIRMAN NOBLE:  How long a segment do
  


 8   you think you have next, Mr. McGinnis?
  


 9                  MR. MCGINNIS:  I was looking at the
  


10   clock, and I think I can do it in the five minutes
  


11   before noon.
  


12                  CHAIRMAN NOBLE:  Okay.
  


13   BY MR. MCGINNIS:
  


14       Q.    Mr. Fuller, I'm handing you -- I'm not
  


15   handing you.  Somebody's handing you a document that
  


16   is, I believe, Exhibit C32, Tab B.  It's an article, or
  


17   it's a book.  I think it's part of a book, actually, by
  


18   Robert Webb, Stanley Leake and Raymond Turner; is that
  


19   right?
  


20       A.    Yes.
  


21       Q.    And it's called "The Ribbon of Green," right?
  


22       A.    Yes.
  


23       Q.    And you included some of the photos from this
  


24   book in your PowerPoint, right?
  


25       A.    I did.
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 1       Q.    Turn to page 322, which I think is a photo
  


 2   that you didn't include in your PowerPoint.
  


 3       A.    I'm sorry, did you say did or didn't?
  


 4       Q.    Did not.
  


 5             322, Photograph 24.8A.  Does that show the
  


 6   area that we were just looking at near Roosevelt Dam or
  


 7   near what later became Roosevelt Dam?
  


 8       A.    Yes.
  


 9       Q.    Okay.  And is the channel on this photograph
  


10   wide, sandy and braided?
  


11       A.    The floodplain is wide and sandy.  I wouldn't
  


12   characterize the flowing channel as being particularly
  


13   braided.
  


14       Q.    Okay.  Mr. Webb, Leake and Turner, in the
  


15   caption on that photograph, says, "The channel is wide
  


16   and mostly barren of riparian vegetation."
  


17       A.    Yes.
  


18       Q.    Do you see that?
  


19       A.    Yes.
  


20       Q.    Would you agree with that?
  


21       A.    I agree that that's what it says, yes.  But,
  


22   again, we've talked about this on many occasions over
  


23   the course of these three sets of hearings.  And
  


24   what -- I know Bob Webb.  He and I went to grad school
  


25   together.  He was ahead of me, and he's a flood
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 1   geomorphologist.  Flood geomorphologists, when they're
  


 2   talking about the channel, mean something much larger
  


 3   an aspect than what a navigability scientist would be
  


 4   thinking about.
  


 5             So I would agree with him that the flood
  


 6   channel is wide, and it is mostly barren of vegetation.
  


 7   And to describe -- I guess so if you were describing
  


 8   the wet part of the river, to say it's devoid of
  


 9   vegetation would be kind of redundant, because
  


10   vegetation doesn't grow in the wet part of the channel,
  


11   in most cases.
  


12             So clearly he's talking about something -- it
  


13   being barren and clear of wet vegetation, he's talking
  


14   about something greater than the boating channel there.
  


15       Q.    But what he wrote here is "The channel is
  


16   wide and mostly barren of vegetation," right?
  


17       A.    Yeah.  I think -- yeah.
  


18       Q.    I'm just asking what he wrote.
  


19       A.    That's what he wrote.
  


20       Q.    Okay.
  


21                  MR. MCGINNIS:  Mr. Chairman, I have
  


22   another exhibit that we can start on or we can stop
  


23   now.
  


24                  CHAIRMAN NOBLE:  Why don't we go ahead
  


25   and take our lunch break, one hour.  I say that because
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 1   we intend to end at 3:55 today.
  


 2                  (A recess was taken from 12:00 noon to
  


 3   1:00 p.m.)
  


 4                  CHAIRMAN NOBLE:  Mr. Fuller,
  


 5   Mr. McGinnis?
  


 6                  MR. MCGINNIS:  Thank you.
  


 7   BY MR. MCGINNIS:
  


 8       Q.    Mr. Fuller, if I gave you the number for the
  


 9   annual discharge in acre-feet of a river for a
  


10   particular year and told you I wanted you to come up
  


11   with the average flow of that river for that year in
  


12   cfs, how would you do it?
  


13       A.    Can you repeat the question?
  


14       Q.    Okay.  If I gave you the number for the
  


15   annual discharge in acre-feet for a particular river
  


16   for a particular year and told you I'd like you to come
  


17   up with the average flow of that river in cfs for that
  


18   year, how would you go about doing it?
  


19       A.    I would do the same kind of conversion we
  


20   discussed before.
  


21       Q.    So you would multiply by 43,560 and then
  


22   divide by the number of seconds in a year?
  


23       A.    Correct.
  


24       Q.    With respect to your 90 percent flow number,
  


25   the one that's the top 10 percent, right --
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 1       A.    (Witness nodded.)
  


 2       Q.    -- you would agree, right, that that means
  


 3   that there are 36 days a year, roughly, that would have
  


 4   flow greater than that number?
  


 5       A.    Yes.
  


 6       Q.    Okay.  So if there was -- and you would also
  


 7   agree that those accounts would not be -- those days
  


 8   would not be the ordinary and natural condition of the
  


 9   river?
  


10       A.    Not necessarily.
  


11       Q.    Okay.  What's your cutoff for the upper end
  


12   of the flows for the ordinary and natural condition?
  


13       A.    So we had this discussion, and my answer to
  


14   you was I think in Segment 6, particularly, we should
  


15   give eye to the bankfull discharge.  Yeah, which would
  


16   be outside the 90 percent range.
  


17       Q.    How about for the other segments; are those
  


18   portions -- do those portions have a different number
  


19   for what the flow would be to constitute ordinary and
  


20   natural condition, or is it 90 percent on the other
  


21   segments?
  


22       A.    No, I think the other segments, with the
  


23   possible exception of 5, I think those are a better
  


24   reflection of ordinary and natural conditions.
  


25       Q.    So if the top 10 percent of the flows are not
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 1   ordinary and natural conditions, but they would be --
  


 2   there are roughly 36 days a year that would happen?
  


 3       A.    Yeah.  Right, they would be higher than that,
  


 4   roughly.
  


 5       Q.    So if I had one boating account every day on
  


 6   those 36 days, I could have 36 boating accounts in a
  


 7   particular year, all of which were done in the -- not
  


 8   in the ordinary and natural condition?
  


 9       A.    I suppose that's possible.
  


10       Q.    Mr. Fuller, what we've handed out is
  


11   Exhibit CO18, Land Department Exhibit 141.  It's a
  


12   photo, "Town before construction of Roosevelt Dam," and
  


13   I think the description, at least on the ANSAC website,
  


14   it says circa 1900.
  


15             Have you seen this photo before?
  


16       A.    No, actually, I don't recall seeing it.
  


17       Q.    And it's actually a Land Department exhibit,
  


18   though, I'll tell you that.
  


19       A.    Yeah.
  


20       Q.    And what I've given you is the colorized
  


21   version that the State submitted.  Unfortunately, what
  


22   we gave everybody else was a black and white version,
  


23   so they might have a hard time seeing what you're
  


24   seeing.  But we talked before the break about the
  


25   confluence with the Salt and Tonto Creek; do you
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 1   remember that?
  


 2       A.    Yes.
  


 3       Q.    Does this photograph show multiple channels
  


 4   of the Salt even before Tonto Creek comes in?
  


 5       A.    Yes, it does.
  


 6             Well, no, actually, Tonto Creek comes in
  


 7   right here, but -- so it's not before.  It's at where
  


 8   Tonto Creek comes in.
  


 9       Q.    Well, the split is just upstream from the
  


10   confluence, right?
  


11       A.    From the confluence of the low water, yes.
  


12                  MR. MCGINNIS:  Anybody want to see the
  


13   color one?
  


14                  COMMISSIONER HORTON:  What is the name
  


15   of this town?
  


16                  MR. MCGINNIS:  It's Roosevelt, town of
  


17   Roosevelt.
  


18                  COMMISSIONER HORTON:  Town of Roosevelt,
  


19   okay.
  


20                  THE WITNESS:  If you recall, I talked
  


21   about this location specifically in my direct testimony
  


22   and said that because of the confluence of the two
  


23   rivers there and because of the channel transitioning
  


24   from this flat to the constricted canyon downstream,
  


25   this would be an area -- a unique area on the river
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 1   that would be more likely to have channel instability
  


 2   and some multiple channels and whatnot.  So it doesn't
  


 3   really surprise me here at all.  I think this is
  


 4   consistent with my original direct testimony.
  


 5   BY MR. MCGINNIS:
  


 6       Q.    Slide 147 on your PowerPoint.
  


 7             Whoa.  I have no idea why that screen looks
  


 8   like that, but somebody probably needs to fix it.
  


 9                  COMMISSIONER ALLEN:  While Jon is trying
  


10   to figure out how to get it square on the screen,
  


11   what's the date?  I noticed that there was no date
  


12   given on the thing, but what time of the year?
  


13                  MR. MCGINNIS:  Which exhibit are you?
  


14                  COMMISSIONER ALLEN:  I'm talking about
  


15   this one.
  


16                  MR. MCGINNIS:  Oh, I don't think if
  


17   says.
  


18                  COMMISSIONER ALLEN:  I know it doesn't
  


19   say.  But assuming what we know about the river,
  


20   roughly what would it be; spring, summer, fall?
  


21                  MR. MCGINNIS:  You're asking me a
  


22   question again?
  


23                  CHAIRMAN NOBLE:  Are we asking
  


24   Mr. McGinnis to testify?
  


25                  COMMISSIONER ALLEN:  Well, it was his
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 1   exhibit that was put up.
  


 2                  MR. MCGINNIS:  Actually, it's the
  


 3   State's Exhibit that I put up.  But, no, I don't have
  


 4   an opinion on that.
  


 5                  Maybe Mr. Fuller does when he's
  


 6   available.
  


 7                  THE WITNESS:  It's something to do with
  


 8   the display.  When in doubt, reboot.  Do you want to
  


 9   take a few seconds and reboot?
  


10                  MR. MCGINNIS:  We're going to be talking
  


11   about a lot of the slides.
  


12                  CHAIRMAN NOBLE:  So please do that then.
  


13                  Bill, after they get back up, you might
  


14   want to ask Mr. Fuller, since it's the State's Exhibit
  


15   and he's the witness.
  


16                  COMMISSIONER ALLEN:  Yeah.
  


17                  (A brief recess was taken.)
  


18   BY MR. MCGINNIS:
  


19       Q.    All right.  We were talking about Slide 147,
  


20   but I think Commissioner Allen had a question about the
  


21   last exhibit I gave you, which was State Land
  


22   Department Exhibit 141.
  


23
  


24              EXAMINATION BY COMMISSIONER ALLEN
  


25                  COMMISSIONER ALLEN:  The question that I
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 1   had was, from just viewing this, can you tell whether
  


 2   this was summer, spring, fall or winter?
  


 3                  THE WITNESS:  What I'm looking for is
  


 4   density of vegetation and any, like, fall color of
  


 5   vegetation, spring sprouting, that sort of thing.  I'm
  


 6   also thinking about flow rates, what typically would be
  


 7   inundated.  And I can't see anything that I would say
  


 8   is that definitive, Commissioner Allen.
  


 9
  


10               CROSS-EXAMINATION (CONTINUED)
  


11   BY MR. MCGINNIS:
  


12       Q.    Okay.  We were on Slide 147.  Looking at the
  


13   photograph on the right, it's a photo taken at
  


14   Roosevelt Dam Site, March 6th, 1906.  Can you tell from
  


15   looking at this picture approximately how deep the
  


16   river is at that point on that day?
  


17       A.    How deep it is?
  


18       Q.    Yeah.
  


19       A.    No.
  


20             Approximately how deep?
  


21       Q.    Yeah.
  


22       A.    Deeper than a few inches, but whether I could
  


23   distinguish it between -- and given the appearance of
  


24   the surface, to me it looks like it's more than a
  


25   couple feet deep, and I'm talking about in the middle
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 1   of the channel.  Obviously at the edge of the channel
  


 2   it's zero feet deep.  So a couple of feet or greater;
  


 3   but whether it's, you know, 4 feet or 5 feet, 4.5 feet
  


 4   or 4.6 feet, I can't make that level of distinction.
  


 5       Q.    Okay.  Slide 151.  You talked about this on
  


 6   direct.  This is -- a little bit.  This is the Sheep
  


 7   Bridge on the Salt River, right?
  


 8       A.    Yes.
  


 9       Q.    Do you know where this is?
  


10       A.    Yes.
  


11       Q.    Tell me where it is.
  


12       A.    I believe they call it Shotgun Rapid now.
  


13   It's in Segment 5.
  


14       Q.    Do you know what river access point it's
  


15   closest to, off the top of your head?
  


16       A.    It's downstream of Blue Point, and it's
  


17   upstream of where the tubers get out.
  


18       Q.    Slide 152 is the next one.  You can tell from
  


19   this photograph, this doesn't appear to be a real long
  


20   voyage, does it?  Can't you?
  


21       A.    Who knows, but my guess is not.  They don't
  


22   seem like they're outfitted for extended river travel.
  


23       Q.    And there's a dog on the bank, right?
  


24       A.    There is a dog on the bank.
  


25       Q.    Slide 154.  This is Hayden's Ferry 1890 or
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 1   roughly 1890, right?
  


 2       A.    Yes.
  


 3       Q.    Can you tell if this river is in flood stage
  


 4   at this point, from looking?
  


 5       A.    I would say no.
  


 6       Q.    And you can just tell that from the picture?
  


 7       A.    The couple of things that I'm looking at are,
  


 8   it appears that there's a long, extended, exposed
  


 9   floodplain in the distance.  I don't see any evidence
  


10   of excessive velocity.  The water looks relatively
  


11   calm.  Yeah.
  


12       Q.    Okay.  Slide 158.  This is the one with
  


13   Vandermark and Kilgore from May 1873.  This was a
  


14   relatively short trip, if it occurred, right?
  


15       A.    It was a couple of miles, three and a half or
  


16   something like that.
  


17       Q.    And I think you said, on some questioning
  


18   from Mr. Murphy, that it was three and a half miles.
  


19   Did you measure it at some point?
  


20       A.    Oh, let's see.  Actually, I did, yes.
  


21       Q.    Do you recall testifying back in 2003 that
  


22   you thought it was a mile or two?
  


23       A.    I don't.
  


24             This time I did measure it, though, so . . .
  


25       Q.    You didn't measure it before you testified in
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 1   2003, right?
  


 2       A.    Nobody had asked me that before.
  


 3       Q.    And when you measured the three and a half
  


 4   miles, did that include the distance on the canal or
  


 5   not?
  


 6       A.    No.
  


 7       Q.    And do you know whether this trip could have
  


 8   occurred during a flood?
  


 9       A.    Nothing in the -- the article is very brief,
  


10   as I mentioned in my direct testimony.  So there's
  


11   nothing that we found that said it was a -- it occurred
  


12   during a flood.
  


13             I do think that you could probably have made
  


14   that trip in a flood.  But nothing about it suggests
  


15   that it was flood conditions.  I think we've heard
  


16   testimony over the years from some folks who thought
  


17   boating in floods was excessively dangerous, so that
  


18   would indicate that maybe people would not be likely to
  


19   go out and try it in flood.  I don't recall ever seeing
  


20   any descriptions of 1873 being a flood year.
  


21       Q.    Do you recall testifying back in 2003 that
  


22   you couldn't tell whether it was in a flood or not?
  


23       A.    There's nothing in there that says it's in a
  


24   flood, so yeah.
  


25       Q.    And there's nothing that says it's not in a
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 1   flood?
  


 2       A.    That's right.  Seems like if it being in a
  


 3   flood might have been more newsworthy, but -- in the
  


 4   sense of, hey, they boated it and it was a big flood,
  


 5   or there might have been another news story, which I
  


 6   didn't see on the page about floods.
  


 7       Q.    Slide 159 is the Hayden 1873 log float
  


 8   attempt, right?
  


 9       A.    Same year, next month.
  


10       Q.    I'm sorry.  I think we're still on 158 on the
  


11   screen, for those following along at home.  There you
  


12   go.
  


13             Okay.  I think you testified on direct that
  


14   this probably wasn't on the Salt; it was on the Black
  


15   River or the White River?
  


16       A.    I think what my testimony was, is it's my
  


17   suspicion that it was on the Black or the White.  It
  


18   may have well been in Segment 1, but I think it's more
  


19   likely that it was up on the Black or the White.
  


20       Q.    And you don't have any real historical basis
  


21   for that conclusion, do you?
  


22       A.    I guess my conclusion for that is the
  


23   conditions of the river on which I guess are historical
  


24   conditions, where things existed in terms of -- but if
  


25   you're asking me is there a historical document that
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 1   says this was on the Black or the White, no, I don't,
  


 2   otherwise I would have eliminated the word "probably"
  


 3   and not had a question mark after "Segment 1."
  


 4       Q.    Did you talk with Mr. Gilpin, your historian,
  


 5   about your conclusion that this wasn't even on the
  


 6   Salt?
  


 7       A.    No.
  


 8       Q.    And you recall, don't you, that your 2003
  


 9   report referred to this trip as being on the Salt?
  


10       A.    Yes.
  


11       Q.    So your conclusion that it probably was on
  


12   the Black River or White River is a relatively recent
  


13   development?
  


14       A.    Yes.
  


15       Q.    And the slide here on that trip refers to
  


16   rapids and boulders and narrow canyons; is that right?
  


17       A.    Yes.
  


18       Q.    And I think what you said on direct was it
  


19   must have been on the Black River or White River or on
  


20   Segment 1 because there aren't any of those things in
  


21   the rest of the Salt; is that right?
  


22       A.    I think that's a mischaracterization of what
  


23   I said, but what I said was similar to that.
  


24       Q.    Tell me what you said.
  


25       A.    I said it's more likely to have been in that
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 1   case.  I don't think I ever said there are no rapids or
  


 2   boulders in segments below, Segment 2 and below; or if
  


 3   I did, I certainly didn't mean to.  There are indeed
  


 4   rapids below there, and I think it should be clear to
  


 5   the Commissioners that I've shown you many pictures of
  


 6   rapids below there.
  


 7       Q.    Well, let's look at some of those.
  


 8       A.    So the essence of my --
  


 9       Q.    But I guess --
  


10       A.    The essence of my testimony was that the
  


11   conditions described are more characteristic of the
  


12   White or the Black Rivers, in terms of, you know,
  


13   canyons being too narrow to admit passage of a log
  


14   or -- and that's certainly a characteristic more so of
  


15   the White River, and there are other reasons that I
  


16   went through too that I believe that.
  


17       Q.    What we've handed you is a copy of some
  


18   excerpts from Exhibit C18, which is Land Department
  


19   Exhibit 255, and these were photos you took on
  


20   November 8th, 2014 of a trip on Segment 2; is that
  


21   right?
  


22       A.    Yes.
  


23       Q.    And I didn't include all the photos, because
  


24   I had to copy them in color.  So I got some of them.
  


25             So let's look at the first one, and it has a
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 1   date and timestamp on the lower right-hand corner,
  


 2   right?
  


 3       A.    Yes, it does.
  


 4       Q.    So the one that says 9:16, does that look
  


 5   like an area that would be difficult to get a load of
  


 6   logs through if you were trying to float logs down the
  


 7   river?
  


 8       A.    Yes.  However, it was not so narrow as to
  


 9   admit a passage of a single log.
  


10       Q.    Are there rapids and boulders in that photo?
  


11       A.    That is Bump and Grind Rapid, yeah.
  


12       Q.    The canyon might be described as relatively
  


13   narrow?
  


14       A.    No, I wouldn't call that relatively --
  


15       Q.    This is still in Segment --
  


16       A.    I mean narrow compared to Segment 6, but this
  


17   is not a particularly narrow part of the canyon, no.
  


18       Q.    This is on Segment 2?
  


19       A.    Yes.
  


20       Q.    The next one is 9:35, the timestamp.  Another
  


21   place where you have rapids and boulders there?
  


22       A.    Yeah, I misspoke.  That was actually Kiss and
  


23   Tell Rapid there in 9:16.
  


24             9:35, yes, I'm looking at that now.
  


25       Q.    If you were floating logs down the river to a
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 1   sawmill, this would be a place that would cause kind of
  


 2   a problem, wouldn't it?
  


 3       A.    It would be a problem, a place you might need
  


 4   to unjam them a little bit and push them through.  It
  


 5   depends on what time of year you were doing it.  This
  


 6   flow rate's at 188 cfs.  It's pretty low.
  


 7       Q.    Might create a logjam there at this section?
  


 8       A.    At this flow rate, a logjam, I don't know.  I
  


 9   think you'd probably hang up some logs there and you
  


10   would need to straighten them out on your way through.
  


11       Q.    The next photograph is 9:43.  The same
  


12   question.  It would be difficult to get logs through
  


13   there, wouldn't it?
  


14       A.    More difficult than in a pool reach, yeah.
  


15   That's Bump and Grind Rapid there.
  


16       Q.    Next photograph --
  


17       A.    We just got done paddling through there.
  


18       Q.    The next photograph I have is 10:03.  Another
  


19   section that would be hard to get logs through?
  


20       A.    No, not really there, no.
  


21       Q.    Okay.  That is on Segment 2, right?
  


22       A.    It is.
  


23       Q.    Okay.
  


24       A.    That's Mother Rock.
  


25       Q.    The next section -- the next photograph is
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 1   11:01.  The same question.
  


 2       A.    Yeah, again, this is the entry to Overboard
  


 3   Rapid, and it's one of the wider, shallower spots on
  


 4   Segment 2.  And, yeah, you would need to align your
  


 5   logs to get them to float through there, depending on
  


 6   the size and length of your logs.
  


 7       Q.    Could have been a place where if you were
  


 8   trying to float logs all the way down the Salt, that
  


 9   you would have given up?
  


10       A.    No.  It's probably a place you would stash
  


11   some people to align them.  Again, I don't know that
  


12   you would attempt to float logs at this particular flow
  


13   rate.  You would probably do your log floats at higher
  


14   flow rates.
  


15       Q.    Do you remember when the Hayden attempts
  


16   were?
  


17       A.    It was in June.
  


18       Q.    And July?
  


19       A.    Let's see.  I just saw June here.  The
  


20   reconnaissance was in June.  The canoe trip was -- the
  


21   articles were June 21 and 28.
  


22       Q.    Okay.  We'll come back to that.
  


23             The next picture with 11:01 date stamp, same
  


24   question.  Difficult to get logs through there?
  


25       A.    Yeah, you would work a little bit.  That's
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 1   actually the same location as the one you just asked me
  


 2   about.
  


 3       Q.    Let's skip down a couple, just for sake of
  


 4   time.
  


 5             11:02, is that the same place?
  


 6       A.    11:02?
  


 7       Q.    Yeah.
  


 8       A.    Yep.
  


 9       Q.    Okay.  11:08 I just included because it's a
  


10   nice picture of Mr. Slade.
  


11             11:12, if you look downstream there, is that
  


12   another place where you might have difficulty getting
  


13   logs through?
  


14       A.    The same answer as before; you would need to
  


15   work a bit there.
  


16       Q.    Is the canyon there relatively narrow at that
  


17   point?
  


18       A.    Not really.  I mean it's narrower than some
  


19   places and wider than others.
  


20       Q.    Skipping down a couple of photos to 11:36,
  


21   same question.  Is that another place that would be
  


22   difficult to float logs through?
  


23       A.    At that place, no.  That's a nice deep
  


24   channel through there.  That's the area going into
  


25   First Camp or Second Camp.  I forget what it's called.
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 1       Q.    How about 14:16?
  


 2       A.    That actually brings up a good point, because
  


 3   one of the points of these photos is sometimes what you
  


 4   look at when you're looking at a picture, your eye
  


 5   focuses on the rocks.  You have a very different
  


 6   experience when you're on the river in a boat.
  


 7       Q.    If you're trying to float logs down the river
  


 8   in 1873, wouldn't your eyes focus on the rocks too?
  


 9       A.    Well, I think you'd focus on the logs.  But,
  


10   like I say, when you're on the river right here and
  


11   you're not looking at a picture, there are open
  


12   channels through here that are pretty wide and clear.
  


13       Q.    Can't see that from the photo, though, right?
  


14       A.    And that's one of the tricks about looking at
  


15   photos, is that very helpful to be out there in the
  


16   field and have that kind of experience on the ground in
  


17   a boat.
  


18       Q.    Photograph 14:16, same question.
  


19       A.    14:16?
  


20       Q.    Yes.
  


21       A.    No, there's a good channel on river right
  


22   there; but, yeah, you would need to make sure your logs
  


23   were over on that side.  So you might need somebody to
  


24   help guide them over in that direction.
  


25       Q.    How about 14:23?
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 1       A.    Yeah.  Oh, you would work a bit to get your
  


 2   logs through this section.
  


 3       Q.    The next, the second 14:23, has somebody
  


 4   there in their boat with a paddle over their head.  Is
  


 5   that you?
  


 6       A.    Yeah.
  


 7       Q.    Looks like somebody's pretty happy to have
  


 8   survived the rocks there, right?
  


 9       A.    It was great to be on the river.  We were
  


10   happy all day long, and there was no question of
  


11   survival at any point.  It was a very easy run to make.
  


12       Q.    Mr. Fuller, do you know where the Sierra
  


13   Anches are?
  


14       A.    I believe those are the mountain range that
  


15   are between the Tonto and -- Tonto Creek and Salt
  


16   River.  So it would be river left of Tonto Creek and
  


17   river right of Salt River.
  


18       Q.    And I think you said on your direct that one
  


19   of the reasons you thought this Hayden attempt was up
  


20   off on Black River or White River was because there was
  


21   no harvestable timber on the Salt River area; is that
  


22   right?
  


23       A.    Along the Salt, yeah.
  


24       Q.    There is harvestable timber in the Sierra
  


25   Anches, isn't there?
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 1       A.    There are, yes.
  


 2       Q.    And that's relatively close to Roosevelt,
  


 3   right?
  


 4       A.    Relatively.
  


 5       Q.    Okay.  And that's actually where they got the
  


 6   timber from to build Roosevelt Dam, isn't it?
  


 7       A.    Yes.
  


 8       Q.    That's where the sawmill --
  


 9       A.    I believe so.  At least some of it came
  


10   there.  I knew they floated logs down the river to the
  


11   dam, so . . .
  


12       Q.    They built a sawmill and built a road to the
  


13   dam from the sawmill too, right?
  


14       A.    There was already a road down in the Tonto
  


15   Valley or the -- whatever we call that valley there.
  


16       Q.    What I've handed you is Exhibit CO2, State
  


17   Land Department Exhibit 42, and this is an article
  


18   called "Pioneers tried to float logs down Salt River
  


19   for sawmill in Valley."
  


20             Do you see that?
  


21       A.    Yes.
  


22       Q.    And this is by Earl Zarbin.  Are you familiar
  


23   with Mr. Zarbin?
  


24       A.    I know the name, yeah.
  


25       Q.    Have you seen this article before?
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 1       A.    I may have.
  


 2       Q.    Okay.  At the bottom of the left column on
  


 3   here, it talks about the Hayden trip in June.  Do you
  


 4   see that?
  


 5       A.    Yes.
  


 6       Q.    And then if you go to the right column, the
  


 7   first paragraph, it says, "In July, Hayden made a
  


 8   second expedition to the mountains in pursuit of
  


 9   timber.  This trip apparently was unsuccessful, too."
  


10             Do you see that?
  


11       A.    I see that he says that, yeah.
  


12       Q.    So at least Mr. Zarbin thought the historical
  


13   record showed that Mr. Hayden had made two different
  


14   attempts that summer, one in June and one in July?
  


15       A.    Yeah.
  


16       Q.    Okay.  And then he talks about the 1885
  


17   expedition by William Burch.  You know about that one,
  


18   right?
  


19       A.    I do.
  


20       Q.    Okay.  And then the next to last paragraph
  


21   says, "A Phoenix newspaper, The Arizona Gazette, said,
  


22   'The absence of drift and the general character of the
  


23   canyon demonstrates most [successfully] that such a
  


24   project may be successfully undertaken.'"
  


25             Do you see that?
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 1       A.    Yes.
  


 2       Q.    And then it says, "This...will open to this
  


 3   Valley the timber belt of the Sierra Ancha."
  


 4       A.    Yes.
  


 5       Q.    Slide 164, this is the Yuma or Bust Buckey
  


 6   O'Neill expedition, right?
  


 7             I'm sorry, I'll wait until you get there.
  


 8       A.    Yes.
  


 9       Q.    And Mr. Murphy talked to you some about this
  


10   back in October.  My question refers to your comment
  


11   here that it was a knee deep flow.
  


12             Knee deep can be different depending on whose
  


13   knees you're talking about, right?
  


14       A.    Yes.
  


15       Q.    And also could be different if you're
  


16   actually standing on rock versus sinking into the mud?
  


17       A.    Yes.
  


18       Q.    And you recall that this is the article that
  


19   actually referred to the participants as mud turtles?
  


20       A.    Yes.
  


21       Q.    Slide 168, and Mr. Murphy talked to you a
  


22   little bit about this one too, so I'm going to
  


23   hopefully be brief.
  


24             This is the William Burch 1885 trip, correct?
  


25       A.    Yes.
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 1       Q.    They actually flipped their boat and lost
  


 2   some of their gear on this trip, right?
  


 3       A.    Yes.  That's what it says right there.
  


 4       Q.    Okay.  And this is the one -- one of the --
  


 5   well, this is the one where the newspaper article
  


 6   refers to this as a hazardous trip.  Do you recall
  


 7   that?
  


 8       A.    I do recall that they -- this is the one
  


 9   where they called them the daring adventurers.
  


10       Q.    Would it surprise you if that same newspaper
  


11   article referred to the trip as a hazardous one?
  


12       A.    I don't know for a fact that they did.  I
  


13   guess if you're telling me that it does, at this time I
  


14   have no reason to doubt you, but sure.
  


15       Q.    I'm sorry.  I'm just trying to save some time
  


16   and paper.
  


17             What we've given you is Exhibit C18, State
  


18   Land Department 132, which is an article, blowup of an
  


19   article, from the Arizona Gazette, June 3rd, 1885.  Do
  


20   you see the ninth line down, in that area, "The rapids
  


21   with numerous projecting boulders make the trip a
  


22   hazardous one"?
  


23       A.    Yeah, my understanding is this article was
  


24   written before they went or they had left the day
  


25   before.  So I guess whether it was going to be
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 1   hazardous or not was something they were going to find
  


 2   out, but there's not a post-trip report saying it was
  


 3   hazardous.
  


 4       Q.    What we've handed you is a document that's
  


 5   Exhibit CO18, Land Department Exhibit 133.  Do you see
  


 6   that?
  


 7       A.    Yes.
  


 8       Q.    This is an article you've seen before?
  


 9       A.    Yes.
  


10       Q.    About two-thirds of the way down there, it
  


11   says, "In fact, Mr. Burch, who is a sawmill man on the
  


12   upper Salt river has partially contracted for the
  


13   delivery of Tempe of over one thousand railroad ties."
  


14             Do you see that?
  


15       A.    Yes.
  


16       Q.    So according to this newspaper article,
  


17   Mr. Burch already had a sawmill on the Salt River?
  


18       A.    Yes.
  


19       Q.    Okay.  So there was clearly some reason for
  


20   him to want to try to float logs down there?
  


21       A.    Yes.
  


22       Q.    This is not a situation where the
  


23   circumstances of the development didn't give people
  


24   reason to try to navigate or float logs down the river?
  


25       A.    Say that again?
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 1       Q.    This is not one of those situations which
  


 2   have occurred on some of the rivers, where because of
  


 3   the way developments happened, people never had a
  


 4   reason to navigate it?  Here, Mr. Burch clearly had a
  


 5   reason to float logs down the river, and he was trying?
  


 6       A.    Yes.  Well, he was determining whether it
  


 7   could be possible or not.
  


 8       Q.    That's fair.
  


 9       A.    I don't know that he -- the article says he
  


10   actually floated logs.  He floated a boat.
  


11       Q.    And it doesn't say anywhere here that he has
  


12   a sawmill on the Black or the White River, right?  It
  


13   says "upper Salt."
  


14       A.    Yes.
  


15       Q.    And you don't know of any of the newspaper
  


16   articles that deal with this account that talk about it
  


17   being on anything other than the Salt, right?
  


18       A.    That's correct.
  


19       Q.    And this trip included Mr. Burch, John
  


20   Meadows and Lew Robinson, right?
  


21       A.    Yes.
  


22       Q.    And it says, on the prior article that I gave
  


23   you, that this was the first time anybody had ever gone
  


24   down through the canyon.  Do you recall that?
  


25       A.    There's three articles in different time
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 1   periods that describe trips down that part of the Salt
  


 2   River as being the first trip.
  


 3       Q.    And two of those articles that describe the
  


 4   trip going down the Salt River for the first time
  


 5   include Mr. Meadows?
  


 6       A.    They include a Mr. Meadows, sure.
  


 7       Q.    And one of those articles is 20-some years
  


 8   after the fact?
  


 9       A.    Yes.
  


10       Q.    So would you agree with me that it's
  


11   possible, at least, that the Meadows trip and the Burch
  


12   trip were really the same trip?  One had a
  


13   contemporaneous -- there's one contemporaneous
  


14   newspaper account and one 20-some years later that's
  


15   real similar, but just a little different?
  


16       A.    Yeah, I think I went through this at some
  


17   length in my direct testimony, and I guess I can
  


18   understand somebody making that argument.  There's
  


19   enough similarities that I think you can make that
  


20   argument.  I think some of the dissimilarities make me
  


21   suspect that it is more probable that it's two separate
  


22   trips.
  


23       Q.    It's just hard to tell?
  


24       A.    It's harder to tell than distinguishing
  


25   between others in the accounts that we have on the list
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 1   here.
  


 2       Q.    Slide 172.  This is a map of the Major
  


 3   Spaulding account from December 1888.
  


 4             Do you have any estimate of what the distance
  


 5   was of this trip on the Salt?
  


 6       A.    No.
  


 7       Q.    Relatively short distance, wouldn't you say?
  


 8       A.    Looks like it's in the neighborhood of
  


 9   10 miles, maybe, maybe a little less.
  


10       Q.    Slide 175.  This is a Stanley Sykes and
  


11   Charlie McLean account from the winter in the 1890s.
  


12   Your slide here says that they walked beside the loaded
  


13   boat in depleted flow areas.  Do you see that?
  


14       A.    I do.
  


15       Q.    The newspaper article for this trip actually
  


16   talks about them physically carrying the boat for some
  


17   stretch of it, right?
  


18       A.    Yes.
  


19       Q.    And that they really either walked and pulled
  


20   the boat or carried the boat for most or all of the
  


21   part of the trip that was on the Salt; isn't that
  


22   right?
  


23       A.    Yes.  It said they had dry reaches until they
  


24   reached the Gila confluence.
  


25       Q.    But when they got to the Gila, they had a
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 1   little better going, it says?
  


 2       A.    Yes.
  


 3       Q.    Slide 181.  You talked about this some on
  


 4   direct.  As far as we know, this account of floating
  


 5   logs from Fort McDowell down the river never really
  


 6   happened?
  


 7       A.    We know for a fact that it didn't, and the
  


 8   reason was, when we found this article from The Salt
  


 9   Lake Herald, it said they didn't because they were
  


10   afraid of damaging Arizona Dam.  So, and the only
  


11   reason I included this, as I said in my direct, is
  


12   because in the Land Department report it mentions this;
  


13   well, somebody might have floated logs at some point in
  


14   time.  And this kind of clears up the fact that, no,
  


15   they didn't actually do that, and there was a reason
  


16   for that.
  


17       Q.    Slide 183.  You talked with us -- about this
  


18   with Mr. Murphy, and my recollection of what you said
  


19   was this was likely a period of higher flows, but it
  


20   wasn't necessarily in a flood.  Do you recall that?
  


21       A.    The flows were above average, yeah.  There
  


22   had been a flood, and I believe this to be on the
  


23   receding limb, after the receding limb of the flood
  


24   part of the flood.  I think it was certainly high flow.
  


25       Q.    So the sentence that you've put in a box here
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 1   about "via the pack train, or else was hauled up the
  


 2   river in a boat," do you see that?
  


 3       A.    Yes.
  


 4       Q.    That same sentence, if you go up six lines,
  


 5   part of that same exact sentence says, "and at the time
  


 6   of the heavy rains and floods."
  


 7             Do you see that?
  


 8       A.    The sentence, in its entirety, says, "The
  


 9   completion of this road will solve the big
  


10   transportation problem for the government, as before
  


11   its completion, and at the time of the heavy rains and
  


12   floods, the nearest the Mesa stage could get to
  


13   Roosevelt was Botticher's camp, some four miles
  


14   [downstream]."
  


15             So it's referring to a flood in the past that
  


16   had wiped out the road.
  


17       Q.    And that's the same sentence talking about
  


18   the same flood where you talk about them hauling goods
  


19   up the river in a boat?
  


20       A.    I took it to mean that there had been a flood
  


21   that had wiped out the road, and now, because of that
  


22   damage, they were using alternate means to get
  


23   materials to the dam.
  


24       Q.    That's your interpretation of the language
  


25   there?
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 1       A.    Yes, it is.
  


 2       Q.    Slide 186.  This is another one that we don't
  


 3   have any evidence that it ever happened, right?
  


 4       A.    That, I believe, was my testimony, yes.
  


 5       Q.    187.  Your slide doesn't say anything about
  


 6   it, but this particular article actually says that the
  


 7   two folks involved in this one found the Salt River a
  


 8   poor stream for navigation.  Do you recall that?
  


 9       A.    I believe that was my testimony.  I think I
  


10   actually used those words.
  


11       Q.    It's not on the slide?
  


12       A.    It's not on the slide, no.
  


13       Q.    And this trip was a week or so after a flood
  


14   that was 199,500 cfs; isn't that right?
  


15       A.    It was sometime after a flood, yes.  So there
  


16   was a -- let's see, this was on the 9th.  The flood in
  


17   November was 195,000 cfs, which was unusually large.
  


18   And I think we will both agree it was definitely a
  


19   flood.  And I think I recall from the article that
  


20   that's what they were out there doing, was looking at
  


21   what might have been damaged in that big flood.
  


22       Q.    Okay.  So just to be clear, how far do you
  


23   say that trip was after the flood of 199,000 cfs?
  


24       A.    You know what, I didn't write down in my
  


25   notes what the date of it.  I just know it was in
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 1   November.  So I guess if we take the latest possible
  


 2   date, it would have been November 30th, and so 9 days,
  


 3   10 days.
  


 4       Q.    Okay.  And on this particular trip the folks
  


 5   who were on it ended up giving up and hitching a ride
  


 6   home with A.J. Chandler; isn't that right?
  


 7       A.    That sounds right.  I didn't write down
  


 8   Mr. Chandler's name, as I recall.  I don't see that
  


 9   here.  But, yeah, I have a recollection that they did
  


10   get a ride home and they gave up.
  


11       Q.    So by your definition of successful boating,
  


12   this one wasn't a success, right, because they didn't
  


13   get where they were going?
  


14       A.    I think if you look a few slides ahead,
  


15   you'll see that's what I wrote down.
  


16       Q.    Slide 189.  This is the boat theft case?
  


17       A.    Yes.
  


18       Q.    The article suggests that this one actually
  


19   might have been during a period of high water too,
  


20   right?
  


21       A.    According to the USGS, we had 5,500 cfs of
  


22   inflow to the Salt River, and if they were diverting
  


23   water out, it would have been less than that by the
  


24   time we got down to this place.  But that's a decent
  


25   flow, and I don't think I would call that a flood in
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 1   this reach of the river, but it was above the median.
  


 2       Q.    The actual title of the newspaper article
  


 3   that you're relying upon is, "An Act of Piracy on the
  


 4   Raging Salt."  Isn't that true?
  


 5       A.    Yeah, you know, we get to this fanciful
  


 6   language thing that we talk about from time to time.
  


 7   You know, the last article you were asking me about
  


 8   with the reclamation engineers, talking about
  


 9   shipwrecking.  I don't know what shipwrecking means to
  


10   you, but, you know, a shipwreck seems like your boat
  


11   was broken apart and your gear was scattered around.
  


12             And, in fact, what they describe is that
  


13   their shipwreck was they hit a rock in one rapid and
  


14   then they struck on a sand bar and once threatened to
  


15   turn over.  That doesn't seem like much of a shipwreck
  


16   to me.  So, you know, I kind of put that in --
  


17                  COMMISSIONER HORTON:  That isn't a ship.
  


18   A ship is something that's separate from a boat.  A
  


19   boat goes on a ship, but a ship doesn't go on a boat.
  


20                  THE WITNESS:  My father would be very
  


21   proud of you, having been a Navy man.  He would tell
  


22   you there are distinct differences between ships and
  


23   other kinds of boats.
  


24                  So certainly that kind of language and,
  


25   again, I would -- you know, the raging river there, I
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 1   think that's some colorful language there, so . . .
  


 2   BY MR. MCGINNIS:
  


 3       Q.    So if --
  


 4       A.    If it were so raging, it's hard to imagine
  


 5   that a couple of kids would be able to successfully
  


 6   pilot this boat.
  


 7       Q.    So you would agree with me that at least some
  


 8   of the portions of these historical newspaper articles
  


 9   can be exaggerated?
  


10       A.    Well, I didn't say that it was an
  


11   exaggeration.  It's just that the language they use is
  


12   maybe different than the language you may use today.
  


13             So they have descriptions that are -- I think
  


14   they especially like to poke fun at people they know.
  


15   So I guess in some cases.  In some cases there can be
  


16   exaggerations, yeah.  And it seemed like they're fairly
  


17   obvious about those situations.
  


18       Q.    Slide 190, this is an entry about Louis
  


19   Selly, boat builder; is that right?
  


20       A.    Yeah.
  


21       Q.    And this article says nothing at all about
  


22   boating on the Salt River, does it?
  


23       A.    No.
  


24       Q.    This person could have been building boats to
  


25   use on the Gila or the Verde?
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 1       A.    Then we agree that boats can be used on the
  


 2   Gila and the Verde.
  


 3       Q.    No, I'm just asking you whether this person
  


 4   could have been building boats to use on the Gila or
  


 5   the Verde?
  


 6       A.    Yeah, I think in my direct testimony I said
  


 7   exactly that, is that we don't know.  We just know that
  


 8   he was a boat builder in Phoenix and he had orders for
  


 9   boats, and we don't know where they were being used.
  


10       Q.    Could have been used on the canals?
  


11       A.    Yeah, I think people can use boats on the
  


12   canals.
  


13       Q.    Could have been building boats to use to
  


14   cross the river during floods, which we know happened?
  


15       A.    I suppose that's true.
  


16       Q.    Could have been built because it's 1909 and
  


17   he could have been building boats to use on Roosevelt
  


18   Lake when it filled?
  


19       A.    That seems like more of a stretch, but sure.
  


20   We know there were boats used up there.
  


21       Q.    Actually, we just saw a picture of one this
  


22   morning, right?
  


23       A.    We did.
  


24       Q.    Slide 201.  This slide refers to George
  


25   Greenwald, February 1908; is that right?
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 1       A.    Yeah.
  


 2       Q.    And one of the bullet points there talks
  


 3   about floating a raft of lumber on the river down to
  


 4   the dam.  Do you recall that?
  


 5       A.    Yes.
  


 6       Q.    Do you have any idea what the distance of
  


 7   this event was?
  


 8       A.    No.  It was a minor portion of Segment 3, is
  


 9   my guess.
  


10       Q.    Mr. Fuller, what we've handed you is a copy
  


11   of Exhibit C18, State Land Department Exhibit 252,
  


12   which looks to be an article from February 19th, 1908
  


13   from the Arizona Republican.  Have you seen this one
  


14   before?
  


15       A.    Yes.
  


16       Q.    And is this the article that you relied upon
  


17   for the George Greenwald account?
  


18       A.    Well, I cite -- I apologize.  It probably is.
  


19   I didn't put my citation on this article.  I missed
  


20   that one.  So if it's important to you to know whether
  


21   it's exactly the article, I have a book of the articles
  


22   I used.  I can look it up for you.  But I suspect that
  


23   it is.
  


24       Q.    Okay.  The first sentence of this article
  


25   says, "The bull-head is made of timber, dirt and
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 1   stone."
  


 2             Do you have any idea what a bull-head is, as
  


 3   used in that context?
  


 4       A.    No, I don't know for sure.
  


 5       Q.    Okay.  The next sentence says, "The timber is
  


 6   carried from the road that runs to the river.  Just
  


 7   above the tunnel to the tunnel's mouth by means of a
  


 8   raft."
  


 9             Did I read that right?
  


10       A.    "The timber is carried from the road that
  


11   runs to the river.  Just above the tunnel to the
  


12   tunnel's mouth by means of a raft."
  


13             Yeah.
  


14       Q.    Does that tell you anything about the
  


15   distance of this trip?
  


16       A.    That it's not far.
  


17             And just so we're clear, I don't believe I
  


18   counted this as one of my episodes of successful
  


19   navigation.  I'm just -- it was included in the Land
  


20   Department report, so for the sake of thoroughness.  I
  


21   think my testimony in direct was this was occurring in
  


22   a disturbed part of the river.
  


23       Q.    Mr. Fuller, what we've handed you is
  


24   Exhibit CO32-C, which is an internet article about
  


25   Arizona 1912 to 2012.  I would like to point your
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 1   attention to page 3 of 16, which has a map of Roosevelt
  


 2   Dam and vicinity.  Do you see that?
  


 3       A.    Yeah.
  


 4       Q.    Okay.  The last page of the exhibit is a
  


 5   blowup of that particular map, and I'll bring you mine
  


 6   because -- do you have a color one?
  


 7       A.    I do.
  


 8       Q.    Okay.  Do you see the dam there in this
  


 9   picture, in this map?
  


10       A.    Yes.
  


11       Q.    Do you see next to the dam, river left, there
  


12   is a thing that says "Sluicing Tunnel"?
  


13       A.    Yes.
  


14       Q.    Do you see a road right under the word "Salt"
  


15   that says "Old Canyon Road"?
  


16       A.    Yes.
  


17       Q.    Can you tell from the legend here, if that's
  


18   the road they're talking about just above the tunnel
  


19   and that's the tunnel they're talking about, about how
  


20   long the trip would have been?
  


21       A.    You know, it doesn't specifically say, but it
  


22   wouldn't surprise me if that's the road there.
  


23       Q.    Wouldn't surprise you?
  


24       A.    It would not.
  


25       Q.    Okay.
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 1       A.    And, also, I guess that being the case, it's
  


 2   helpful to have this map, and we should put this
  


 3   account as being in Segment 4, not in Segment 3.
  


 4             But you're right.  But it's regardless,
  


 5   because I'm not counting this as one of our successful
  


 6   navigation accounts.
  


 7       Q.    Why does this map move you to Segment 4 if
  


 8   the dividing line between 3 and 4 is at Roosevelt Dam?
  


 9       A.    Remember, I said this morning it's not
  


10   actually at the dam.  It's at the beginning of the
  


11   canyon.
  


12       Q.    Okay.  So you would agree, from looking at
  


13   the scale here on the map, that this is somewhere in
  


14   the neighborhood of 2 to 300 feet, if that's the road
  


15   and the tunnel they're talking about?
  


16       A.    No argument from me.
  


17       Q.    And if this was in 1908, with Mr. Greenwald,
  


18   the water would have already been starting to back up
  


19   behind the cofferdam that they were building, right?
  


20       A.    Well, it sounds like, from the description,
  


21   that there was an area of current and an area of
  


22   backwater, and he kind of accidentally got out into the
  


23   current, so a little bit of -- yeah, a little bit of
  


24   backwater there.
  


25       Q.    So on Slide 203 -- I'm sorry, you lost your
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 1   signal on that one.
  


 2             You're good now.
  


 3             Slide 203, where in the last bullet point you
  


 4   say "Logs, lumber were floated downstream to the dam,"
  


 5   really the only thing you're talking about is this trip
  


 6   that's a couple hundred feet, and it's on water backing
  


 7   up from the dam in 1908?  You don't have any other
  


 8   evidence of that happening, do you?
  


 9       A.    I have a vague recollection of something
  


10   else; but as I sit here today, no, I don't.
  


11       Q.    Slide 216.  This is Quartzite Falls Rapid,
  


12   the picture.  This picture is after the blasting,
  


13   right?
  


14       A.    Yes.
  


15       Q.    So the rapid is not in its ordinary and
  


16   natural condition on this picture; is that correct?
  


17       A.    Yes.
  


18       Q.    Slide 238 starts your rating curve?
  


19       A.    Just clarify --
  


20       Q.    Sorry.
  


21       A.    -- there's a lot in that photo that is in its
  


22   ordinary and natural condition, and the blast affected
  


23   the rapid itself, so yes.  So . . .
  


24       Q.    That's fair.
  


25             Slide 238 are the rating curves we spent the
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 1   whole morning talking about.
  


 2             Do you know a gentleman named Jim Slingluff?
  


 3       A.    Yes.
  


 4       Q.    Do you know him as a knowledgeable and
  


 5   experienced boater?
  


 6       A.    Yeah, I met Jim in the early '90s, when we
  


 7   were doing the original work.  We talked to him
  


 8   particularly as it related to the Verde River, and,
  


 9   yeah, then he wrote a book, River Guide, for the Verde
  


10   River.  And, yeah, he seemed like a competent canoeist,
  


11   in particular.
  


12                  CHAIRMAN NOBLE:  Mark, would it be okay
  


13   if we took a break right now?
  


14                  MR. MCGINNIS:  Yeah.  I'm pretty close
  


15   to being done, but it's probably better to do a break
  


16   and then come back.
  


17                  CHAIRMAN NOBLE:  Okay.  Let's take
  


18   10 minutes.
  


19                  (A recess was taken from 2:02 p.m. to
  


20   2:11 p.m.)
  


21                  CHAIRMAN NOBLE:  Mr. Fuller,
  


22   Mr. McGinnis?
  


23   BY MR. MCGINNIS:
  


24       Q.    We were talking about Jim Slingluff when we
  


25   broke, right?
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 1       A.    Yes.
  


 2       Q.    What we've handed you is a portion of Lower
  


 3   Salt Exhibit EI-11, which was submitted by the Center
  


 4   For Law in the Public Interest, at least is my
  


 5   recollection, and it's a transcript of the deposition
  


 6   of Mr. Slingluff taken November 23rd, 1987.
  


 7             Does that look right to you?
  


 8       A.    I'm sorry.  November 23, 1987, yes.
  


 9       Q.    And if you turn over to pages 80 and 81 of
  


10   that transcript, starting on Line 15 on page 80,
  


11   Mr. Slingluff is being asked about what's the minimum
  


12   flow in terms of cfs that you would consider before you
  


13   would schedule to undertake a trip on the Salt River
  


14   between the two bridges.
  


15             And if you look up, the first line of that
  


16   page, the two bridges he's talking about are the
  


17   Route 60 bridge and the Route 88 bridge.  Do you see
  


18   that?  288 bridge.  Sorry.
  


19       A.    Yes.
  


20       Q.    Are you familiar with those two bridges?
  


21       A.    Yes, I am.
  


22       Q.    Are you familiar with the area between those
  


23   two bridges?
  


24       A.    Yep.
  


25       Q.    So if you go over to page 81, starting on
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 1   Line 7, the question is:  "Maybe I misunderstood your
  


 2   statement.  What is the minimum at the Route 60 bridge,
  


 3   200 or 100?"
  


 4                 "Answer," for Mr. Slingluff:  "For me
  


 5             it's 100 cfs."
  


 6                 "Question:  Does that 100 cfs translate
  


 7             to a particular water depth?"
  


 8                 "Answer:  Well, here's where it gets
  


 9             difficult.  It does and it does not.  You
  


10             recall these are deep.  The problem comes at
  


11             rock bars.  So at 100 cfs you are talking
  


12             numerous places on the rock bars where the
  


13             flow is under two inches at its deepest
  


14             point."
  


15             Did I read that right?
  


16       A.    Yes, you did.
  


17       Q.    Would you agree that the depth can be very
  


18   shallow at rock bars on the Salt --
  


19       A.    Yes.
  


20       Q.    -- even if the average depth is higher?
  


21       A.    Yes.
  


22       Q.    On Slide 236 on your PowerPoint, in Segment
  


23   No. 2, your average depth for 130 cfs is 1.8 feet; is
  


24   that right?
  


25       A.    Yes.
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 1       Q.    And Mr. Slingluff, who is a knowledgeable,
  


 2   experienced boater, said at 100 cfs you get some places
  


 3   where it's down to 2 inches at its deepest point.
  


 4             Do you agree with that?
  


 5       A.    In the rock bars, yes.
  


 6       Q.    Slide 243.
  


 7       A.    Or I should say in some of the rock bars.
  


 8       Q.    Numerous places, according to Mr. Slingluff,
  


 9   right?
  


10       A.    He says, "The problem comes at rock bars,"
  


11   and then he does say "numerous places on the rock
  


12   bars."
  


13       Q.    Slide 243, here you, in the inset for this
  


14   photo -- I'm sorry.  You're pixelating again on the
  


15   screen, but only on one of them.
  


16       A.    240, you said?
  


17       Q.    243.  Sorry.
  


18             This photo is taken at the gages at the upper
  


19   end of Roosevelt, right?
  


20       A.    Yes.  It's at the 288 bridge.
  


21       Q.    So the fact that there's a boat ramp there
  


22   shouldn't be surprising if it's on the upper end of
  


23   Roosevelt, should it?
  


24       A.    There's nobody that's going to be launching a
  


25   Roosevelt boat from this place.  There's a diversion
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 1   dam downstream that you could not get over in a motor
  


 2   boat.
  


 3       Q.    Slide 263.
  


 4       A.    The sole purpose of this boat ramp, as I
  


 5   understand it, it's where river trips take out.
  


 6       Q.    Slide 263.  Here on this slide relating to
  


 7   Segment 5, you say -- you refer to popular boating
  


 8   during reservoir releases; is that right?
  


 9       A.    Yes.
  


10       Q.    And you would agree with me, wouldn't you,
  


11   that the flows resulting from reservoir releases on
  


12   Segment 5 are different from what the ordinary and
  


13   natural flows would have been?
  


14       A.    They are different in terms of their
  


15   seasonality.
  


16       Q.    Slide 278.  This photograph shows the -- I
  


17   think it's the Sheriff's Offices air boat; is that
  


18   right?
  


19       A.    It's the air boat or the jet boat, and I
  


20   think it's the air boat there, yeah.
  


21       Q.    In general, in what situations would you use
  


22   an air boat or a jet boat?  Why do you need a jet boat
  


23   as opposed to one that has an engine and a propeller on
  


24   it?
  


25       A.    Less draw, so you can go in shallower water.
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 1       Q.    And there weren't any air boats, that you
  


 2   know of, available in 1912, were there?
  


 3       A.    I don't know the answer to that.
  


 4       Q.    As you sit here today, you don't know of
  


 5   any?
  


 6       A.    I don't.
  


 7       Q.    Slide 286.  And we had a long discussion
  


 8   about this on the Verde, but here you're talking --
  


 9   comparing modern boats versus historical boats,
  


10   right?
  


11       A.    Yes.
  


12       Q.    And there on one of the bullet points, you
  


13   say the main difference is improved durability?
  


14       A.    Yes.
  


15       Q.    Durability is pretty important in a boat,
  


16   isn't it?
  


17       A.    In some situations, durability can be very
  


18   important.  It's one of a number of characteristics of
  


19   a boat that are of interest and important, yeah.
  


20       Q.    Would you agree that durability is one of the
  


21   characteristics that you can consider -- should
  


22   consider in determining whether boats are meaningfully
  


23   similar?
  


24       A.    Well, yeah, it's one of the characteristics,
  


25   yes.  That's why it's listed here.
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 1       Q.    So if I have two otherwise identical boats,
  


 2   same length, same width, same draw, made of different
  


 3   things, then when you hit the boats against the same
  


 4   rock, one of them has a hole in it, gets a hole in it,
  


 5   and the other one bounces off.
  


 6             Would you agree that those boats aren't
  


 7   meaningfully similar for purposes of navigability?
  


 8       A.    No, I wouldn't agree with that.
  


 9       Q.    If you're the guy in the boat with the hole
  


10   in it, don't you think it's important?
  


11       A.    If I'm the guy with the boat and a hole in
  


12   it, I'm going to pull my boat over to the side and fix
  


13   it and go on.
  


14       Q.    Okay.  If you're the guy --
  


15       A.    If I'm the guy with the boat that doesn't
  


16   have a hole in it, maybe I'll pull over and watch him
  


17   fix it, and then we'll go on.
  


18       Q.    Last set of questions, I think.  It's your
  


19   opinion that Segments 2 through 6 are all navigable,
  


20   right?
  


21       A.    Yes.
  


22       Q.    I would like you to rank for me those five
  


23   segments, starting with the most navigable to the least
  


24   navigable.
  


25       A.    6, 5, 3, 4, 2, 1.
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 1       Q.    You've heard this question before.
  


 2       A.    Yeah.
  


 3       Q.    I'm sorry.  6, 5 --
  


 4       A.    6, 5, 3, 4, 2, 1.
  


 5       Q.    Okay.  And 6 is the one you believe is most
  


 6   navigable?
  


 7       A.    Yes.
  


 8       Q.    Is that, in part, based about your 5.3 foot
  


 9   depth analysis?
  


10       A.    No.
  


11       Q.    Okay.  What about 5 makes it less navigable
  


12   than 6?
  


13       A.    This is one of those like which of my kids do
  


14   I love better.  I love them all.  I love 2 through 6,
  


15   and the difference in love between 5 and 6, not that
  


16   much.
  


17       Q.    Okay.  What is it?
  


18       A.    A little more flow in 6.
  


19       Q.    Okay.  How about between --
  


20       A.    The likelihood of rapids would be less.  I
  


21   have a stronger history in 6 than in 5.
  


22       Q.    You personally have a stronger history, is
  


23   that what you're saying, or there's stronger --
  


24       A.    Historical accounts.
  


25       Q.    Okay.
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 1       A.    More of them occurred in 6 than in 5.
  


 2       Q.    Okay.  How about 3 versus 5 and 6; why is 3
  


 3   less navigable than 5 or 6?
  


 4       A.    A little less flow, somewhat more rapids, a
  


 5   little bit more rapids.  The rapids are all small in 3.
  


 6   A little less history.
  


 7       Q.    Okay.  How about -- I'm sorry.  Were you
  


 8   done?
  


 9       A.    No, I'm still thinking here.  Just give me a
  


10   minute.
  


11       Q.    Okay.  Keep thinking.
  


12       A.    Yeah, go on.
  


13       Q.    Okay.  I think we're up to 4.  Why is 4 less
  


14   navigable than 3, 5 or 6?
  


15       A.    Well, in part, because we know less about it.
  


16   I would sure like to see what's underneath the
  


17   reservoirs.  It would be great to see some of the topo
  


18   maps that existed pre-dam.  So I think there's a little
  


19   bit of unknown.
  


20             From the historical descriptions of the
  


21   guys who did boat through it successfully, they do
  


22   describe some rapids and ones that they decided to
  


23   carry around, at least on certain trips.  So that
  


24   suggests that the rapids, at least for their level of
  


25   skill, might have been a little more challenging than


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 5    11/17/2015 1155


  


 1   what we know to exist in 3.  So there's, I guess, the
  


 2   uncertainty factor, and my guess is that the rapids
  


 3   were a little more challenging in 3, but, again, in my
  


 4   mind they're, you know, not really close to
  


 5   nonnavigable there.
  


 6       Q.    I'm sorry.  What was the last thing you said?
  


 7   I didn't hear it.
  


 8       A.    I said I don't think it's really close to
  


 9   being nonnavigable.  It's a long ways away.  There's a
  


10   big difference between what I think 4 was like and what
  


11   1 is like, for instance.
  


12       Q.    Okay.  How about 2 compared to 6, 5, 3, 4?
  


13       A.    2, we do have some --
  


14       Q.    I'm sorry.  2 compared to 6, 5, 3, 4.
  


15       A.    Yeah, we have the bigger rapids in Segment 2.
  


16   There are some rapids that most people -- there is a
  


17   rapid that most people would portage, I believe, under
  


18   most conditions or under more conditions, I guess would
  


19   be a better way to say that; that being Quartzite in
  


20   its ordinary and natural condition.
  


21             The canyon's tighter than 3, probably similar
  


22   to 4, a little more tortuous, a little more bends.  But
  


23   on the up side, we've got a record, you know, of people
  


24   that do boat it.  I personally have boated it myself,
  


25   so I have a real good comfort level with being able to
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 1   get through there, particularly at low flow.  So I
  


 2   guess the biggest difference would be the rapids and
  


 3   the lack of history, I guess.  We don't have a lot
  


 4   of -- actually, I don't think we have any historical
  


 5   accounts that go through Segment 2.
  


 6       Q.    And you talked on direct about why you think
  


 7   1's not navigable, right?
  


 8       A.    I did.
  


 9       Q.    Do you have anything to add to that testimony
  


10   on that issue?
  


11       A.    Huh-uh.
  


12                  MR. MCGINNIS:  That's all I have,
  


13   Mr. Chairman.
  


14                  CHAIRMAN NOBLE:  Thank you very much,
  


15   Mr. McGinnis.
  


16                  MR. MCGINNIS:  Thank you, Mr. Fuller.
  


17                  CHAIRMAN NOBLE:  Is there anyone else
  


18   who has questions for Mr. Fuller?
  


19                  Mr. Hood.
  


20                  MR. HOOD:  I think I'm up next,
  


21   Mr. Chairman.  It will probably take me three or four
  


22   minutes to get all my stuff.
  


23                  CHAIRMAN NOBLE:  We'll be patient.
  


24                  MR. HOOD:  Thank you.
  


25                  Mr. Chairman, thank you for your
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 1   patience.
  


 2                  Commissioners, good afternoon.
  


 3
  


 4                      CROSS-EXAMINATION
  


 5   BY MR. HOOD:
  


 6       Q.    Mr. Fuller, good to see you again.
  


 7       A.    Thank you.
  


 8       Q.    Thank you for your patience with us.
  


 9       A.    You're welcome.
  


10       Q.    Mr. Murphy and Mr. McGinnis had a lot of
  


11   questions for you that is going to make my time shorter
  


12   with you than it otherwise would have been.  That's the
  


13   good news.
  


14       A.    Promises, promises.
  


15       Q.    I want to start, Mr. Fuller, by talking a
  


16   little bit about the declaration that Rich Burtell put
  


17   together.  Have you seen that before?
  


18       A.    I've seen it.
  


19       Q.    Have you studied it in any detail?
  


20       A.    Not in great detail.
  


21       Q.    And I've given you a copy.  Do you have that
  


22   in front of you?
  


23       A.    I do.
  


24       Q.    Good.  Let's take a look.  I want to take a
  


25   look at a couple of things.
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 1             And did you gather from the report that
  


 2   Mr. Burtell's focus was the Upper Gila [sic], which is
  


 3   essentially the same as your Segments 1 through 3?
  


 4       A.    I don't really recall.
  


 5       Q.    Okay.  Well, I can represent that to you --
  


 6       A.    Okay.
  


 7       Q.    -- that that was the focus of his study.
  


 8             A lot of my questions, therefore --
  


 9                  CHAIRMAN NOBLE:  Mr. Hood, you said the
  


10   Upper Gila.
  


11                  MR. HOOD:  I'm sorry.  The Upper Salt.
  


12   Thank you, Mr. Chairman.
  


13                  THE WITNESS:  At least one of us is
  


14   paying attention.
  


15                  MR. SPARKS:  Well, you can blame that on
  


16   me.  He and I get San Pedro and Upper Gila all mixed up
  


17   all the time because we're always there or here.
  


18                  CHAIRMAN NOBLE:  You are so blamed.
  


19                  MR. HOOD:  Thanks, Joe.
  


20   BY MR. HOOD:
  


21       Q.    To clear up the record on that, Mr. Fuller,
  


22   Mr. Burtell's focus in these proceedings, which relate
  


23   to the Salt River, are Segments 1 through 3 of the
  


24   Upper Salt, which is the Upper Salt.  Does that sound
  


25   fair to you?
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 1       A.    Sure.
  


 2       Q.    So a lot of my questions, as I was going to
  


 3   say, are going to be focused on the Upper Salt.  If you
  


 4   are not sure whether I'm asking you something generally
  


 5   about the Salt or if I'm focused on the Upper Salt,
  


 6   please ask me to clarify, and I'll be happy to do that.
  


 7       A.    And I should just tell you that I did not
  


 8   come prepared to testify about Mr. Burtell's report
  


 9   here, so I have --
  


10       Q.    Then this line of questioning will be very,
  


11   very short and will get me done even sooner than we had
  


12   planned.  So that's fine.
  


13       A.    Yeah.
  


14       Q.    What I would like to have you do -- what I
  


15   would like to have you do is flip to Table 1, if you
  


16   would, Mr. Fuller.
  


17                  MR. SLADE:  Do you have an exhibit
  


18   number on that?
  


19                  MR. HOOD:  It's Freeport 1.  The item
  


20   number I don't have written down.
  


21   BY MR. HOOD:
  


22       Q.    Let me know when you've found Table 1,
  


23   Mr. Fuller.
  


24       A.    I'm there.
  


25       Q.    Okay.  And the title here is Table 1,
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 1   Historic Accounts of Boating the Salt River Above
  


 2   Roosevelt Dam.  Do you see that?
  


 3       A.    Yes.
  


 4       Q.    And that would coincide with what I just told
  


 5   you about Mr. Burtell focusing on Segments 1 through 3?
  


 6       A.    Yes.
  


 7       Q.    Okay.  Take a look here, and just let me know
  


 8   whether you think that Mr. Burtell missed any historic
  


 9   accounts of boating or attempted boating in Segments 1
  


10   through 3.
  


11                  MR. SLADE:  Exhibit CO21.
  


12                  MR. HOOD:  I'm sorry?
  


13                  MR. SLADE:  Exhibit CO21.
  


14   BY MR. HOOD:
  


15       Q.    Mr. Slade informs me that the item number is
  


16   CO21, and it is Freeport 1 within that item number.
  


17       A.    And what you want to know is whether he
  


18   missed accounts?  You don't want me to say anything
  


19   about the accounts, just whether he missed them or not?
  


20       Q.    Yeah, I just want to know whether you feel
  


21   there are any other historic accounts in Segments 1
  


22   through 3 that aren't accounted for in this table?
  


23       A.    Yeah, it doesn't look like he has Thorpe and
  


24   Crawford there from 1910, and it does not look like he
  


25   has Ensign and Scott, which was 1919, that are in my
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 1   list.  And then he's got some ferries in there.
  


 2             Those are the ones that I know as I'm sitting
  


 3   here right now; but, again, I think it would be fairer
  


 4   for me to have some time to read this in great detail.
  


 5       Q.    Well, this is my chance to ask you about it,
  


 6   Mr. Fuller, and you have had it for several months,
  


 7   haven't you?
  


 8       A.    Well, it's my understanding that I have an
  


 9   opportunity for rebuttal after listening to the folks
  


10   present their information.
  


11       Q.    So the game plan here is that you get these
  


12   in disclosure, you're not ready to talk about them when
  


13   I have a chance at cross-examination, and you're going
  


14   to have different viewpoints on this down the road, is
  


15   that the understanding?
  


16       A.    You can bark at me, if you want, but my
  


17   understanding is that after I give my rebuttal, you
  


18   guys have another crack at me.
  


19       Q.    So you've, by design, not studied this now.
  


20   You may react to it later; is that correct?
  


21       A.    By design.  I came prepared to give my direct
  


22   testimony.
  


23       Q.    Take a look at Table 7, Mr. Fuller.
  


24       A.    I'm there.
  


25       Q.    Table 7 is titled Reconstructed Undepleted
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 1   Upper Salt River Discharges and Depths; is that right?
  


 2       A.    Yes.
  


 3       Q.    Have you done anything to take a look at,
  


 4   evaluate, study, develop any opinions, preliminary or
  


 5   otherwise, about this reconstruction?
  


 6       A.    Not really.  I think I do remember looking at
  


 7   this table, to see kind of what numbers he had.  I
  


 8   noticed that he was using the 25 percent flow, and I
  


 9   was using the 10, 50 and 90, and made the comparison a
  


10   little bit different, except for the median flow or the
  


11   50 percent duration.  So I've looked at it from that
  


12   extent.
  


13       Q.    With respect to the Q50, the median flows, do
  


14   you have any criticisms of Mr. Burtell's
  


15   reconstruction?
  


16       A.    I'm looking forward to hearing how he got
  


17   there and looking through this in a little more detail.
  


18   I guess if you want, I could look up my table and see
  


19   where his numbers land on the 50 percent flows next to
  


20   mine, if that would be helpful to you.
  


21       Q.    Short of doing that comparison, do you have
  


22   any criticisms as we sit here right now?
  


23       A.    Not as I stand here today.
  


24       Q.    Okay.
  


25             In your opinion, Mr. Fuller, how many water
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 1   bodies, whether it be creeks, streams, lakes, rivers,
  


 2   in Arizona are navigable for purposes of title under
  


 3   The Daniel Ball test?
  


 4       A.    How many in the world?
  


 5       Q.    In the state of Arizona.
  


 6       A.    The state of Arizona.
  


 7             I guess we're only in the United States
  


 8   anyways.
  


 9             How many have been found navigable, or how
  


10   many do I believe are navigable?
  


11       Q.    The latter.
  


12       A.    Yeah, well we've looked at all of them in the
  


13   course of the last 20 some years, and we're making
  


14   claims on the Salt, the Verde and the Gila, and then,
  


15   of course, the Colorado River.
  


16       Q.    And are those the only rivers that you
  


17   believe are navigable, or other water bodies within the
  


18   state, for purposes of the test?  Because I think
  


19   you've told me in the past there are one or more others
  


20   that you also believe are navigable in their ordinary
  


21   and natural condition.  That was my question.
  


22             My question was not which rivers has the
  


23   State made claims on.  My question was, in your
  


24   opinion, which streams, rivers, lakes, other water
  


25   bodies in the state are navigable for purposes of The


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 5    11/17/2015 1164


  


 1   Daniel Ball test?
  


 2       A.    Well, today we're here to talk about the
  


 3   Salt.  So I haven't thought through this question, and
  


 4   probably -- I'm very happy and feel very comfortable
  


 5   making arguments for the Gila, the Verde and the Salt.
  


 6             It would be interesting to have discussions
  


 7   about a couple other rivers, but I don't know that I've
  


 8   made up my mind on those.  So I'm happy with those
  


 9   three, plus the Colorado, so four.
  


10       Q.    Which are the others?
  


11       A.    Which are the others?
  


12       Q.    That you have in mind.
  


13       A.    That would be interesting to have discussion
  


14   on?
  


15       Q.    Yes.
  


16       A.    The San Francisco was interesting because
  


17   there was log floating.  The period of boatability and
  


18   the types of boats are less because it's a smaller
  


19   river.  The Virgin River has been found navigable in
  


20   other states, but where it runs through Arizona, a good
  


21   chunk of that is very steep canyon that has some
  


22   similarities to Segment 1 on the Salt in terms of its
  


23   degree of difficulty and other parts of it not so much.
  


24   Possibly parts of the LCR.  That's been a long time
  


25   since I've thought about that.
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 1             But, again, you know, we dug threw the data
  


 2   and we sat down with other team members and whatnot and
  


 3   then came up with the Salt, Verde and Colorado.  So
  


 4   like I say, those are just rivers that kind of popped
  


 5   into my mind that there was some evidence that was to
  


 6   be considered.
  


 7       Q.    And, in fact, didn't you recommend to the
  


 8   State that they assert a claim of navigability for the
  


 9   San Francisco?
  


10       A.    Well, recommend is probably too strong a
  


11   word.  If I used that word before, I probably shouldn't
  


12   have.  They asked me what other rivers, and I said
  


13   essentially what I just told you.  You know, we've got
  


14   those log floating incidents, and we do have some
  


15   modern recreational boating that happens there.  So
  


16   that's a crude characterization of what went on.
  


17       Q.    You talked a little bit -- and we'll probably
  


18   come back to the San Francisco a little bit.
  


19             You talked a little bit, I believe it was on
  


20   direct examination in October, about the notion of a
  


21   criterion craft.  Do you remember using that phrase?
  


22       A.    I know the phrase well, yes.
  


23       Q.    Okay.  And you've been involved in other
  


24   navigability proceedings where you identify a criterion
  


25   craft; is that right?
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 1       A.    Where a criterion craft has been identified.
  


 2   It would not have been mine.  I didn't come up with
  


 3   that, no.
  


 4       Q.    What does the phrase "criterion craft" mean
  


 5   to you?
  


 6       A.    It means the standard of boat in which you
  


 7   can float that boat.  That's the one everybody thinks
  


 8   about, so if that boat floats, it's a navigable river.
  


 9   And I'm oversimplifying, but that's the idea.
  


10       Q.    What criterion crafts have you identified in
  


11   other proceedings outside of the state of Arizona?
  


12       A.    In the state of Alaska they used a rubber
  


13   raft loaded with a thousand pounds, I believe.
  


14       Q.    And that's a reflection of the fact that
  


15   Alaska came into statehood in the mid century?
  


16       A.    January 1959.  Partially, yeah, and that's
  


17   how rivers are used up there.  Other navigability cases
  


18   we ended up not talking so much about rubber rafts, and
  


19   we talked a lot about pole boats, which are basically a
  


20   variety of a flatboat.
  


21       Q.    Was that also in Alaska?
  


22       A.    Yes.
  


23       Q.    Have you been involved in navigability
  


24   proceedings in any state other than Arizona or Alaska?
  


25       A.    Yes.
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 1       Q.    And have you worked with the concept of a
  


 2   criterion craft in any of those cases?
  


 3       A.    The nature of my testimony in those other
  


 4   places, no.
  


 5       Q.    To the best of your knowledge, was a
  


 6   criterion craft identified in any of those other cases
  


 7   by the Commission or Court or governing body?
  


 8       A.    It wasn't a Commission.  It was Court, both
  


 9   cases.
  


10             Again, the area -- well, I didn't actually
  


11   testify, so I was not a testifying witness in those.
  


12   And I did not come across discussion of criterion craft
  


13   that was generally accepted or anything like that.
  


14       Q.    As you've been doing your work in this case
  


15   and your other work on streams in Arizona, do you have
  


16   in mind a criterion craft that you have in mind when
  


17   you're evaluating navigability for these streams?
  


18       A.    I think that when you look at the boating
  


19   presentation I made, you know, we looked at a range of
  


20   crafts that could be used.  So, no, I don't think I've
  


21   ever been directed by ANSAC or the Land Department and
  


22   I don't think I've ever seen anything in any of the
  


23   Arizona cases that said this is what you're supposed to
  


24   use.
  


25             But I guess you asked me in my mind.  So I
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 1   guess I've been thinking in particular about low draft
  


 2   boats, which would include a number of things;
  


 3   flatboats, canoes of various ilk, rowboats.
  


 4       Q.    And in that regard, you agree that the
  


 5   historic accounts of attempted boating on the Upper
  


 6   Salt all included low draft boats; is that right?
  


 7       A.    Yes.
  


 8       Q.    You talked on your direct examination about
  


 9   certain aspects of the 1931 Utah decision and the
  


10   Special Master's report that was involved in that
  


11   decision, is that -- do you recall that discussion?
  


12       A.    Could you repeat that question for me?
  


13       Q.    Yeah.  It was a lousy one, so I'll try and
  


14   say it better, if that's okay.
  


15       A.    That's okay.  There's something about the
  


16   last answer I have to -- I need to clarify that we're
  


17   talking about the Upper Salt, right?
  


18       Q.    We are talking about the Upper Salt.  Yep,
  


19   yep.
  


20       A.    Yeah, and my answer is limited to that.
  


21       Q.    The Special Master's report from the Utah
  


22   case, you're familiar with that report, correct?
  


23       A.    Yes.
  


24       Q.    You've relied upon it in certain regards,
  


25   true?
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 1       A.    I have considered it, yeah.
  


 2       Q.    And you've cited it in your PowerPoint?
  


 3       A.    Yeah.
  


 4       Q.    Okay.  And you would agree that part of the
  


 5   decision-making that went into the decision that the
  


 6   San Juan is not navigable was the existence of rapids,
  


 7   correct?
  


 8       A.    You probably have it in front of you, so -- I
  


 9   don't.  It's possible, yeah.  It sounds familiar.
  


10       Q.    In your 2003 Upper Gila report, the focus was
  


11   a little bit broader than what I'm calling the Upper
  


12   Gila; is that right?  It also includes what we're
  


13   calling Segment 4?
  


14       A.    The Upper Salt report that was done --
  


15       Q.    The Upper Salt report from '03.
  


16       A.    -- that was done previously went from the
  


17   Verde River confluence upstream to the confluence of
  


18   the White and Black Rivers.
  


19       Q.    You would agree that Segments 1 and 3, as
  


20   you've defined them in these proceedings, which I think
  


21   are essentially the same as your -- what did you call
  


22   it in the 2003 report on the Upper Gila?  You had three
  


23   different study areas within the Upper Gila -- Upper
  


24   Salt.  You had study area 1, study area 2, study
  


25   area 3, but you didn't call it study area.
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 1       A.    Oh, reach.  They were reaches --
  


 2       Q.    Reaches.
  


 3       A.    -- in the original Salt River report.  You
  


 4   were back and forth between the Gila again.
  


 5       Q.    Yeah, thank you.
  


 6       A.    So, yeah, the Upper Salt was divided into
  


 7   three reaches.
  


 8       Q.    Okay.  Reach 1 in the 2003 Upper Salt report
  


 9   is essentially the same as what we're talking about as
  


10   Segments 1 through 3 today; is that fair?
  


11       A.    Almost, except for we ended at the upstream
  


12   end of Roosevelt Lake.  So now Segment 3 includes
  


13   what's now underneath Roosevelt Lake down to the
  


14   opening of the canyon.  So with the exception of that,
  


15   yes.
  


16       Q.    Okay.  And you would agree that that portion
  


17   of the Upper Salt remains largely pristine and
  


18   untouched?
  


19       A.    Yeah.  Well, from the perspective of
  


20   navigability.  I'm sure there's forestry people and
  


21   other people that would -- untouched is probably -- but
  


22   from a navigability standpoint and a morphology of the
  


23   river, I don't anticipate -- I don't see any evidence
  


24   of any substantive change.
  


25       Q.    In terms of diversions, geomorphology,
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 1   anything that would be particularly relevant to what
  


 2   we're talking about today, you would agree that it's
  


 3   pristine and untouched?
  


 4       A.    Well, I think there are diversions off the
  


 5   Black.  So there's some level of diversion.  And I know
  


 6   that there are diversions off the White as well.  But
  


 7   there's certainly nothing on the scale of diversions
  


 8   that occurred in Segment 6 of the Salt or the Verde
  


 9   River in Verde Valley, anything like that.
  


10       Q.    I think one of the other two documents I left
  


11   up there with you is the transcript from October 20th,
  


12   2005.  Do you have that in front of you?
  


13       A.    I do.
  


14       Q.    Okay.  And if you turn to page 19, in the
  


15   middle of the page you'll see that -- and towards the
  


16   end of that page, you'll see that you're the one
  


17   testifying.  Do you see that?
  


18       A.    I do.
  


19       Q.    And if we turn to page 20, second paragraph,
  


20   the first paragraph that does not begin on the prior
  


21   page, the second sentence, do you see where it says,
  


22   "We considered the river in three reaches"?
  


23       A.    Yes.
  


24       Q.    It says, "We have the reach that Mr. Brashear
  


25   just asked about, that is essentially upstream of
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 1   Roosevelt -- Lake Roosevelt, extends from about -- I
  


 2   think it's the 288 bridge crossing there at the extreme
  


 3   end of the lake up past U.S. 60 to the complements --"
  


 4   that's obviously meant to be confluence. -- "of the
  


 5   White and Black Rivers.  That's the pristine reach,
  


 6   it's untouched.  There are no impoundments upstream --
  


 7   significant impoundments upstream."
  


 8             Would you still agree with that testimony,
  


 9   Mr. Fuller?
  


10       A.    Yeah, except for, you know, pristine and
  


11   untouched, as I mentioned, I think some people might
  


12   quibble about whether it's really pristine; but from a
  


13   navigability standpoint, in terms of the geomorphology
  


14   of the river, yeah, absent any diversions that are
  


15   going on.
  


16       Q.    Well, and it was your testimony in 2005 that
  


17   there are no significant impoundments upstream?
  


18       A.    Impoundments, no.
  


19       Q.    Okay.  And calling it a pristine reach, it's
  


20   untouched, those were your words, not someone else's,
  


21   right?
  


22       A.    Uh-huh.  Yeah.
  


23       Q.    You talked a little bit about this back in
  


24   October, the team that you had in the prior round of
  


25   proceedings that were involved in the preparation of


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 5    11/17/2015 1173


  


 1   the 1998 report, the 2003 reports; and some of those
  


 2   members testified with you back in 2005.  Do you recall
  


 3   all of that?
  


 4       A.    I do.
  


 5       Q.    You've spoken a little bit about Mr. Gilpin
  


 6   and the role that he played.  He was the historian from
  


 7   SWCA who worked with you on these reports; is that
  


 8   right?
  


 9       A.    He's a historian and ethnographer, and he may
  


10   be an archaeologist.  I'm not recalling right here.
  


11       Q.    With those additions, was everything I said
  


12   correct?
  


13       A.    Yeah.
  


14       Q.    And one of the other members of your team was
  


15   Barbara Tallman; is that right?
  


16       A.    Yes.
  


17       Q.    And I don't recall whether she testified with
  


18   you concerning the Salt, specifically, but she was part
  


19   of the team who testified concerning some of the other
  


20   streams; is that right?
  


21       A.    I remember her testifying.  I don't remember
  


22   which river it was.
  


23       Q.    Then you and I are in the same place.
  


24             Do you recall -- and you and I discussed
  


25   this.  I think it was on the Gila.  We talked about
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 1   Ms. Tallman's testimony before this Commission; that
  


 2   native tribes from South America all the way up to
  


 3   Alaska all had some kind of boating if they lived
  


 4   anywhere near a river.  Do you remember that
  


 5   discussion?
  


 6       A.    I have more of a recollection of her saying
  


 7   something like that in one of her reports or
  


 8   testimonies, and you and I -- somebody, and we've
  


 9   talked about that somewhere along the line.
  


10       Q.    But that rings a bell?
  


11       A.    Sort of, yeah.
  


12       Q.    Okay.  And I've got the transcripts here.  We
  


13   can do that, if you want.  I'm trying to move things
  


14   along.
  


15       A.    That sounds good to me.
  


16       Q.    You don't disagree that she said that, either
  


17   in writing or in testimony?
  


18       A.    It certainly wouldn't surprise me.
  


19       Q.    Okay.  And the reason that we know this,
  


20   Mr. Fuller, we know that these native tribes boat, is
  


21   that there are records of the boating, right?  We know
  


22   that from oral tradition.  We know it from written
  


23   tradition.  Isn't that right?
  


24       A.    I'm not sure about written traditions.  I
  


25   think we know it from primarily two sources; either
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 1   they have some oral tradition or occasionally some
  


 2   artifacts or whatnot.  But I think the most common way
  


 3   is that people that did have written language, written
  


 4   English language or Spanish or German or something,
  


 5   came and saw them and made observations.
  


 6       Q.    And you would agree that there is no evidence
  


 7   of boating of any kind on the Upper Salt by any of the
  


 8   native populations; is that correct?
  


 9       A.    None that I've seen, no.
  


10       Q.    And that would include no flotation of logs
  


11   using the Upper Salt by any native populations,
  


12   correct?
  


13       A.    I don't know that one way or the other.  It
  


14   wouldn't surprise me that they opportunistically used
  


15   logs that floated down for various things.  I know I
  


16   would have.  But I don't know that for a fact.  I don't
  


17   know that -- I'm unaware of any engineered log floating
  


18   exercises by Native Americans.
  


19       Q.    Let's go back to that October 20, 2005
  


20   transcript, and let's go to page 28.
  


21             Mr. Fuller, have you seen this transcript
  


22   before?
  


23       A.    Yeah, probably.
  


24       Q.    I want to point out, and I think you'll agree
  


25   if you would look at this, at points it's a little
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 1   unclear whether you or Mr. Gilpin is providing the
  


 2   answer.  You were sort of tag-teaming responses.  Does
  


 3   that ring a bell?
  


 4       A.    Yeah, we did that.
  


 5       Q.    And this is one where I'm not sure whether
  


 6   it's you or Mr. Gilpin giving the response.  So let me
  


 7   read the question and answer, and make sure I read it
  


 8   correctly, if you would confirm that for me.  And then
  


 9   my question will be, if that was Mr. Gilpin and not
  


10   you, you didn't correct him.
  


11             We're on page 28.  We're on Line 5.
  


12                 "Question:  It's true, isn't it, that
  


13             none of the archaeological research showed up
  


14             any evidence of any sort of trade or travel,
  


15             let alone commercial or any other kind?"
  


16                 "Answer:  No sort of trade or travel on
  


17             the water."
  


18                 "Question:  Right.  Excuse me.  That's --
  


19             And no flotation of logs, whether it
  


20             was regular or irregular?"
  


21                 "Answer:  That's correct."
  


22             Did I read that okay?
  


23       A.    Yeah, you did.
  


24       Q.    And, again, whether that was you or
  


25   Mr. Gilpin testifying -- you can flip ahead, if you
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 1   like. -- no one jumped in and said I disagree with
  


 2   that; would you agree?
  


 3       A.    Yes.
  


 4       Q.    Let's take a look, Mr. Fuller, let's go to
  


 5   page -- Slide 110 of your PowerPoint.
  


 6             While you're flipping there, for the record,
  


 7   the transcript we've been discussing, we now have a
  


 8   consolidated case, but this was the October 20, 2005
  


 9   meeting of the Commission, and this was specifically
  


10   with respect to in re determination of navigability of
  


11   the Upper Salt River, and it dealt with some other
  


12   things as well, but the testimony that day that we're
  


13   addressing here was on the Upper Salt, not the Lower
  


14   Salt.
  


15             And you would agree with that, Mr. Fuller,
  


16   based on the transcript I handed you?
  


17       A.    Yes.
  


18       Q.    Okay.  Your Slide 110, thank you, and this is
  


19   titled "Archaeology:  Key Findings;" is that right?
  


20       A.    Yes.
  


21       Q.    And you talked about this on direct and I
  


22   think a little bit on cross-examination.  You have
  


23   archaeological evidence of boating here and you have
  


24   four sub-bullet points; is that right?
  


25       A.    Yes.
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 1       Q.    And I think you were pretty candid before.
  


 2   You're citing some information here, but you said it's
  


 3   certainly not conclusive that we had any prehistoric
  


 4   boating on the Salt.  It's some information you looked
  


 5   at that you put in your report, but you're not here to
  


 6   tell the Commission that there was boating on the Salt,
  


 7   Upper or Lower, by native peoples.  Is that a fair
  


 8   characterization of what you said before?
  


 9       A.    I think a fair characterization would be
  


10   this is not rock-solid evidence.  There have been a
  


11   number of archaeologists who have made suggestions
  


12   about that; but in terms of actual physical evidence,
  


13   there's not much.  And I believe my statement was, in
  


14   the formation of my opinion, I'm certainly not relying
  


15   on these four bullet points in forming my opinion about
  


16   navigability.
  


17       Q.    The first sub-bullet, it says, "Hohokam
  


18   boats," and it's Cushing, 1890; USBR, 2000.
  


19             What do those references provide us in terms
  


20   of information on Hohokam boats?
  


21       A.    My understanding is that Cushing, and there's
  


22   probably some dispute about this, but found something
  


23   that he interpreted to be a canoe or some sort of low
  


24   draft boat and some sort of archaeological deposit.
  


25   And that's been made reference to in a number of
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 1   places.  One was this U.S. Bureau of Reclamation report
  


 2   from 2000.
  


 3             And then other folks have cited to this
  


 4   Wilcox thing here with the balsa rafts that potentially
  


 5   were used.  That's my recollection of what that is.
  


 6       Q.    And in terms of the archaeological find that
  


 7   may or may not have been some low draft canoe or boat,
  


 8   Cushing in 1890, where was that finding made
  


 9   geographically?
  


10       A.    It was not in the Upper Salt.  I believe it's
  


11   Segment 6 or near Segment 6.
  


12       Q.    And so what -- you were starting to talk
  


13   about Wilcox, 1993.  What was the finding there about
  


14   balsa rafts in canals?
  


15       A.    Let's look back at the report and make sure I
  


16   get this right here.
  


17             This was, looks like, that Gilpin or
  


18   Greenwald or whoever is working on the archaeology in
  


19   this chapter had put in the original report from the
  


20   Lower Salt, and it was a personal communication from
  


21   somebody named David Wilcox that said "Cushing [also]
  


22   speculated that the Hohokam used their canals for
  


23   floating balsa rafts."
  


24                  COMMISSIONER ALLEN:  Pardon me,
  


25   Mr. Hood.
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 1                  MR. HOOD:  Yes, Commissioner Allen.
  


 2             EXAMINATION BY COMMISSIONER ALLEN
  


 3                  COMMISSIONER ALLEN:  Question for Jon.
  


 4   Where is balsa grown?
  


 5                  THE WITNESS:  Yeah, I think that the
  


 6   phrase "balsa" means, you know, lightweight floatable
  


 7   materials, and it's not actual what we would today call
  


 8   balsa.
  


 9                  COMMISSIONER ALLEN:  Surely isn't,
  


10   because balsa is only found in Southern Mexico.
  


11                  THE WITNESS:  Right.
  


12                  COMMISSIONER ALLEN:  And in the region
  


13   south of there.
  


14                  THE WITNESS:  Right.  So it's what the
  


15   archaeologists referred to, I guess, and it would be
  


16   good to ask an archaeologist what exactly is meant by
  


17   that.  But I understood it to be lightweight materials.
  


18                  COMMISSIONER ALLEN:  Thanks.
  


19
  


20               CROSS-EXAMINATION (CONTINUED)
  


21   BY MR. HOOD:
  


22       Q.    And were you just reading, Mr. Fuller, the --
  


23   you were addressing the Wilcox citation or the
  


24   Henderson citation?
  


25       A.    Wilcox is what you had asked me about, I
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 1   thought.
  


 2       Q.    Okay.  Yeah, I thought so too.  I just wanted
  


 3   to make sure.
  


 4       A.    Yeah, and I should give you the cite.  I'm
  


 5   looking at the Lower Salt report.  It's page 2-13, into
  


 6   the first paragraph under the heading Prehistoric Use
  


 7   of the Salt River.
  


 8       Q.    And what is Henderson, 2015 concerning boat
  


 9   ramps on canals and boat building materials?
  


10       A.    Yeah, I think this is called the Sky Train
  


11   report.  It's something that came out recently, and we
  


12   talked a bit, probably in cross-examination from
  


13   Mr. Murphy, about that.  It's a more recent report, and
  


14   they made a speculative interpretation of something
  


15   they saw.  And there's some disagreement amongst the
  


16   authors, I understand, about whether they really saw
  


17   something that was a boat ramp on the canal or was it
  


18   something else and whether the materials they found
  


19   were boat building materials or something else.
  


20             So at least one of the authors proposed that,
  


21   and it was deemed enough credibility that it was
  


22   included as a publication.
  


23       Q.    Mr. Fuller, you would agree, based on the
  


24   work you've done for several years on the Upper Salt,
  


25   the report you prepared in 2003, your update here in
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 1   the form of the PowerPoint, there's no evidence of
  


 2   significant boating industries ever occurring on the
  


 3   Upper Salt River; is that true?
  


 4             Let me rephrase that.  Let me give you a
  


 5   caveat.
  


 6             I'm talking about nonrecreational use.  So
  


 7   I'm not talking about modern day recreational use,
  


 8   whether it's with an outfitter or otherwise.
  


 9       A.    If you're referring to Segments 1 through 3,
  


10   I guess I would agree with that.
  


11       Q.    You would agree that there's no history of
  


12   steamboat travel anywhere on the Upper Salt; is that
  


13   true?
  


14       A.    I would definitely agree with that.
  


15       Q.    And you would agree that --
  


16       A.    Well, yeah, in its ordinary and natural
  


17   condition, yes.
  


18       Q.    And you would agree that a steamboat is not
  


19   the kind of craft that you would want to use on the
  


20   Upper Salt; is that true?
  


21       A.    You would not get very far.  I would not
  


22   recommend its use.
  


23       Q.    In terms of a general description of the
  


24   Upper Salt, you would agree that it consists of shallow
  


25   water, rapid velocities, narrow canyons, and natural
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 1   obstructions, such as riffles and waterfalls; is that
  


 2   right?
  


 3       A.    Can you read me that list again, please?
  


 4       Q.    Sure can.
  


 5             The Upper Salt consists of shallow water,
  


 6   rapid velocities, narrow canyons and natural
  


 7   obstructions, such as riffles and waterfalls, correct?
  


 8       A.    Yeah, it does have those things; but, again,
  


 9   I should point out those are all relative terms too,
  


10   so . . .
  


11       Q.    Mr. Fuller, under your standard for
  


12   navigability under The Daniel Ball test, it's your view
  


13   that if a stream has enough water to float a canoe,
  


14   you've satisfied the test for purposes of title; is
  


15   that fair?
  


16       A.    I think that's a gross oversimplification of
  


17   what my testimony has been.
  


18                  CHAIRMAN NOBLE:  Mr. Hood, would it be
  


19   all right if we took a break now?
  


20                  MR. HOOD:  Now is perfect for me,
  


21   Mr. Chairman.  Thank you.
  


22                  CHAIRMAN NOBLE:  Let's take 10 minutes.
  


23                  (A recess was taken from 3:03 p.m. to
  


24   3:15 p.m.)
  


25                  CHAIRMAN NOBLE:  Mr. Hood, please
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 1   proceed.
  


 2                  MR. HOOD:  Thank you, Mr. Chairman.
  


 3   Mr. Chairman, can you refresh your recollection; how
  


 4   long are you planning to go this afternoon?
  


 5                  COMMISSIONER HENNESS:  3:55.
  


 6                  CHAIRMAN NOBLE:  3:55.
  


 7                  MR. HOOD:  Great.  Thank you.
  


 8   BY MR. HOOD:
  


 9       Q.    Mr. Fuller, you have the transcript I gave
  


10   you of --
  


11                  CHAIRMAN NOBLE:  Mr. Hood --
  


12                  Proceed, please.
  


13                  MR. HOOD:  Thank you.
  


14   BY MR. HOOD:
  


15       Q.    Mr. Fuller, one of the documents I've handed
  


16   you is a transcript from the Gila River proceedings
  


17   dated June 17th, 2014.  Do you have that in front of
  


18   you?
  


19       A.    Yes.
  


20       Q.    If you could please turn to page 280, and I
  


21   think where we left off before the break was your sense
  


22   that my characterization of your standard for
  


23   navigability was grossly oversimplified.  Did I
  


24   characterize that adequately?  Is that where we left
  


25   off?
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 1       A.    Yes.
  


 2       Q.    Okay.  Let's take a look at page 280, Line 9.
  


 3                 "Question:  Mr. Fuller, let me try and
  


 4             summarize what I took away from yesterday.
  


 5             It seems to me that your understanding of the
  


 6             Daniel Ball Test is if you can float a canoe
  


 7             down a stream, that satisfies navigability
  


 8             for purposes of title.  Is that a fair
  


 9             summary?"
  


10                 "It's a partial summary.  I would agree
  


11             with the statement."
  


12                 "Question:  Is there any other
  


13             clarification you would need to make that
  


14             more complete?"
  


15                 "Answer:  Well, I believe yesterday I
  


16             showed that other boats could be floated down
  


17             the Gila River, not just canoes."
  


18                 "Question:  I appreciate that
  


19             clarification.  But if you can float a canoe,
  


20             you think Daniel Ball has been satisfied?"
  


21                 "Answer:  Yes."
  


22             Did I read that correctly?
  


23       A.    You did.
  


24       Q.    We talked a few minutes ago about the
  


25   discussion that you had with the Arizona State Land
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 1   Department about how to proceed concerning the
  


 2   San Francisco River.  Do you remember that discussion?
  


 3       A.    Yes.
  


 4       Q.    And I think you said just a few minutes ago
  


 5   that you didn't really give a recommendation on it.  It
  


 6   was something you wanted to look at, but you didn't
  


 7   really make a recommendation to assert navigability.
  


 8   Is that what you said?
  


 9       A.    Yeah.  I'm not sure, in retrospect, a
  


10   recommendation would be.  It was something that we
  


11   discussed.
  


12       Q.    Let's take a look, the same transcript from
  


13   June 17th, 2014, page 282, Line 22.
  


14             Are you there?
  


15       A.    I'm sorry, what page?
  


16       Q.    282.
  


17             Are you there?
  


18       A.    Yeah.
  


19       Q.    282, Line 22.
  


20                 "Question:  Okay.  Focusing on the --
  


21             what was your opinion as to the navigability
  


22             of the San Francisco, going back in time a
  


23             little bit?
  


24                 "Answer:  Yeah, the State and I disagree
  


25             on that one.  I felt like there was
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 1             sufficient evidence that it could be a
  


 2             navigable stream, and the State felt like
  


 3             that was not the case."
  


 4             Did I read that correctly?
  


 5       A.    You did.
  


 6       Q.    Let's turn to page 284 of that same
  


 7   transcript.
  


 8             Are you there?
  


 9       A.    Yep.
  


10       Q.    Line 4.
  


11                 "Question:  So the fact that you felt
  


12             there was probably about a foot of flow, that
  


13             was a big part of your personal conclusion
  


14             that the San Francisco probably was
  


15             navigable?"
  


16                 "Answer:  That was a part of it."
  


17                 "Question:  Why did the State disagree
  


18             with you?"
  


19                 "Answer:  I don't know."
  


20             Did I read that correctly?
  


21       A.    You did.
  


22       Q.    Since the time that we discussed this back in
  


23   2014, have you either recalled what the point of
  


24   disagreement was between you and the State, or have you
  


25   been informed by anybody at the State as to why they
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 1   did not seek a determination on the San Francisco?
  


 2       A.    We haven't had any discussions about the
  


 3   San Francisco, that I recall.
  


 4       Q.    Is it true, Mr. Fuller, that in your
  


 5   discussions with the State about the Land Department
  


 6   deciding which streams to assert are navigable, we have
  


 7   talked about the San Francisco and we've talked about
  


 8   the Gila, we've talked about the Verde, we've talked
  


 9   about the Salt.  Is it your recollection that you did
  


10   not promote seeking a finding of navigability for any
  


11   other watercourse in Arizona?
  


12       A.    I'm just trying to search my memory banks.  I
  


13   really wasn't thinking about preparing to testify about
  


14   other rivers besides the Salt, so . . .
  


15       Q.    I've asked you about it every time we've been
  


16   together, Mr. Fuller.
  


17       A.    Maybe it's just wishful thinking on my part
  


18   to just stick to one river, but . . .
  


19             Yeah.  So as I sit here today, I don't recall
  


20   certainly advocating for any other rivers.  We have had
  


21   lots of discussions about rivers over the last 20-some
  


22   years.
  


23             Yeah, I don't recall making a push for any
  


24   other rivers.
  


25       Q.    And so, for instance, the Black River would
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 1   have been one that you agreed is nonnavigable?
  


 2       A.    Yeah.
  


 3       Q.    The same would go for the San Pedro River?
  


 4       A.    Yeah.
  


 5       Q.    The Santa Cruz River?
  


 6       A.    Yes.
  


 7       Q.    Tonto Creek?
  


 8       A.    Yes.
  


 9       Q.    Mr. Fuller, you would agree with me that
  


10   modern recreational rafting on the Upper Salt did not
  


11   begin until the 1950s?
  


12       A.    Modern recreational rafting on the Salt River
  


13   in 1950s?  There's a line in the report about when it
  


14   began.  That sounds about right, in that neighborhood.
  


15   It was after statehood when modern recreational boating
  


16   occurred, yeah.
  


17       Q.    Let's take a look.  I think we're on the same
  


18   page here.  Are you talking about your 2003 Upper Salt
  


19   report?
  


20       A.    I believe there's a line in there about that.
  


21       Q.    Yeah, there is.  And, again, this is
  


22   Exhibit 027 in the old set of evidence.  If you would
  


23   go to page 3-1, Mr. Fuller.
  


24             Did I give you a copy, or you've got your
  


25   own?  I think you've got a hard copy, if it's handy,
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 1   but whatever is your preference.
  


 2       A.    Yeah, everybody else can see it if I bring it
  


 3   up here.
  


 4             What page?
  


 5       Q.    3-1.
  


 6       A.    Yeah.  Okay.
  


 7       Q.    And it's right at the bottom of the page.
  


 8   Let me know if that's what you -- the statement you had
  


 9   in mind.
  


10       A.    Yeah, that's -- that may be in another place
  


11   too, but . . .
  


12       Q.    So what it says is, "The Boy Scouts of
  


13   America and the Sierra Club initiated modern
  


14   recreational rafting on the upper Salt River in the
  


15   late 1950s."
  


16             Did I read that correctly?
  


17       A.    You did.
  


18       Q.    When we were here in October, Mr. Murphy
  


19   asked you for -- he had a series of questions for you
  


20   about what kind of evidence would have been presented
  


21   if a navigability determination was initiated in the
  


22   1930s or '40s.  Do you generally remember that line of
  


23   discussion?
  


24       A.    No.
  


25       Q.    You don't remember him asking you, if a Court
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 1   or a tribunal of some sort was tasked with determining
  


 2   whether the Salt River was navigable in the 1930s, what
  


 3   kind of evidence would have been presented to that
  


 4   tribunal?
  


 5       A.    I don't recall it.
  


 6       Q.    At any rate, if that had been the case and we
  


 7   had a Court or a tribunal evaluating the navigability
  


 8   of the Salt River in the 1930s, there would have been
  


 9   no evidence put into the record about the sort of
  


10   modern recreational use of the river involving modern
  


11   recreational craft, correct?
  


12       A.    That's probably true, yeah.
  


13       Q.    As a general matter, Mr. Fuller, you agree
  


14   that the travel that occurred by the Spanish explorers
  


15   in the 1500s, trappers in the early 1800s, and the
  


16   military beginning right around 1849, 1850, all of that
  


17   travel was done overland and not on the Salt River,
  


18   correct, as far as we know?
  


19       A.    As far as we know, yeah.
  


20             Well, except for where they ferried across
  


21   the river or forded it.
  


22       Q.    And we know -- we do know that some of those
  


23   folks actually did use boats on the Colorado River.
  


24   The same people who traveled overland in the area
  


25   surrounding the Salt, they traveled on the Colorado
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 1   River; is that correct?
  


 2       A.    The trappers did.  The military did.  There
  


 3   may have been another group you asked me about.  The
  


 4   Spanish.  I'd have to go back to my notes about the
  


 5   Spanish, but it wouldn't surprise me if they sailed up,
  


 6   certainly up the gulf, and maybe a little ways up
  


 7   the -- they may have come up as far as Yuma.
  


 8       Q.    You talked a little bit with Mr. McGinnis, I
  


 9   believe back in October, about the salt mining that was
  


10   occurring along the Salt River.  Do you remember that?
  


11       A.    In Segment 2?
  


12       Q.    Yes.
  


13       A.    Okay.
  


14       Q.    Do you remember that discussion with
  


15   Mr. McGinnis?
  


16       A.    Not specifically, but I do remember the salt
  


17   mining there.
  


18       Q.    Okay.  And you would agree -- I can't
  


19   remember if you discussed this specifically with
  


20   Mr. McGinnis, but I'm sure it was one of the points he
  


21   wanted to make.  There's no evidence of those salt
  


22   miners making use of the Salt River to transport
  


23   supplies, goods or their salt, true?
  


24       A.    Well, they weren't going in the direction of
  


25   the Salt.  They were going a different direction.  To
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 1   use the Salt would have taken them out of their way.
  


 2   But, no, there's no evidence.
  


 3       Q.    To the extent they needed supplies from
  


 4   Phoenix, that was not done using the Salt River,
  


 5   correct?
  


 6       A.    I'm not aware that they needed any supplies
  


 7   from Phoenix.
  


 8       Q.    To the extent that salt could have been
  


 9   useful to people who were initiating ventures
  


10   home-based in Phoenix, that was not transported using
  


11   the Salt River, to the best of your knowledge?
  


12       A.    Those folks are mining south for delivery to
  


13   mines in McMillenville, which is in the direction of
  


14   Globe.
  


15       Q.    Is the answer to my question, yes, you're not
  


16   aware of any use of the Salt to transport salt to
  


17   Phoenix?
  


18       A.    I'm not.
  


19       Q.    And you're also not aware of any instance in
  


20   which the miners in McMillenville or Globe made use of
  


21   the Salt River to transport anything upstream or
  


22   downstream using the Salt, correct?
  


23       A.    Correct.  And I'll point out that those
  


24   communities are not on the Salt River; but you're
  


25   right, they didn't use it.
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 1       Q.    But they didn't take a wagon to the Salt and
  


 2   shortcut a big part of their trip by using the Salt
  


 3   River, correct?
  


 4       A.    I don't think it would have been a shortcut
  


 5   either; but, no, they did not take a wagon to the river
  


 6   and load up boats, as far as we know.
  


 7       Q.    Would you agree, Mr. Fuller, that the early
  


 8   settlers in the area did have needs to use the Salt
  


 9   River for commercial navigation, and they would have
  


10   put it to that use if they were able to do so?
  


11       A.    No.
  


12       Q.    Let's take a look.  Let's go back to the
  


13   testimony concerning the Upper Salt that was given
  


14   before this Commission on October 20th, 2005, page 16,
  


15   Mr. Fuller.  First full paragraph here, and this -- I
  


16   think in context, we can determine this is Mr. Gilpin
  


17   speaking in this circumstance and not you.  Let me know
  


18   if I read this correctly:
  


19             "It's also very clear from many of these
  


20   accounts that people themselves regarded their trip
  


21   down the Salt as an experimental sort of thing.  I
  


22   mean, they were attempting to see if it was possible to
  


23   do this.  But again, on the other hand, you look at the
  


24   Major Spaulding death and that indicates that in some
  


25   cases this was probably fairly routine in a sense.  And
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 1   finally, I think overall I have to look at this and the
  


 2   overall assemblage of accounts and recognize that
  


 3   people were looking for opportunities to float the
  


 4   Upper Salt, they were investigating these
  


 5   opportunities, and they were prepared to take advantage
  


 6   of these opportunities."
  


 7             Did I read that correctly?
  


 8       A.    Yes.
  


 9       Q.    And you didn't -- you didn't interject and
  


10   disagree that people were looking for opportunities to
  


11   use the Salt River, did you?
  


12       A.    Major Spaulding was not an Upper Salt case.
  


13   Well, it was a Segment 6 account.  And then the other
  


14   accounts barely touched on what you're calling the
  


15   Upper Salt.
  


16             So I think these statements apply to the
  


17   Lower part, and I think people were, clearly from their
  


18   own description, particularly the Burch and the Meadows
  


19   accounts, they were testing it out.  And I guess Hayden
  


20   was too, making a test and seeing what could we do with
  


21   the river.
  


22             And for the record, Burch and Meadows kind of
  


23   concluded that, yeah, we could, we could float logs.
  


24       Q.    Mr. Fuller, do you agree that the testimony
  


25   that you and Mr. Gilpin were giving on October 20, 2005
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 1   that is reflected in this transcript was on the Upper
  


 2   Salt River and not the Lower?
  


 3       A.    Yes, although those limits are defined
  


 4   differently than what you're defining them and the
  


 5   way --
  


 6       Q.    In fact, your Upper Salt back then was a
  


 7   longer stretch of the overall Salt River than what I'm
  


 8   talking about Segments 1 through 3, true?
  


 9       A.    Right.
  


10       Q.    Okay.  And so you were talking about the
  


11   Upper Salt, and let's go back to what Mr. Gilpin said.
  


12             "I think overall I have to look at this and
  


13   the overall assemblage of accounts and recognize that
  


14   people were looking for opportunities to float the
  


15   Upper Salt, they were investigating these
  


16   opportunities, and they were prepared to take advantage
  


17   of these opportunities."
  


18             Were those his boards as captured here in the
  


19   transcript?
  


20       A.    Yes.  And, again, what the comment I made to
  


21   you was that the Upper Salt that he's talking about is
  


22   generally below what you're talking about as the Upper
  


23   Salt.
  


24       Q.    So you believe that people were looking to
  


25   make use of Segment 4, as we're talking about it today,
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 1   but they had no interest in Segments 1 through 3?
  


 2       A.    The part of Segment 3 that they were
  


 3   interested in was kind of the Tonto Basin part of it,
  


 4   and that's the accounts that Mr. Gilpin's referring to
  


 5   right there.
  


 6       Q.    So you disagree -- you disagree that the
  


 7   military had any interest or need to navigate the Upper
  


 8   Salt River?
  


 9       A.    Yes, I disagree.
  


10       Q.    And you disagree that the salt mines along
  


11   the Salt River, including in Segment 2 and the mines
  


12   that were located a few miles inland from the river,
  


13   had any use for the Salt River, the Upper Salt River?
  


14       A.    Well, the latter is like asking me why don't
  


15   I use I-17 to get to Tucson.  It doesn't go there.  I'm
  


16   not disagreeing that it's a road.  I'm just saying it
  


17   doesn't go there.
  


18             So the salt mines, for them to use the river
  


19   to get to McMillen [sic], would take them miles out of
  


20   their way.  It just doesn't make any sense.
  


21       Q.    So the answer to my question, then, is you
  


22   disagree that any of those segments of people had any
  


23   use for the Upper Salt as a means for transporting
  


24   goods or people?
  


25       A.    I think you just slightly changed your
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 1   question, but I answered it the first time you stated
  


 2   it.  I don't think they had a need for the river, that
  


 3   couldn't be met by something else.
  


 4       Q.    When you were talking about Segment 2 in
  


 5   October with Ms. Consoli, you talked about having
  


 6   portaged a couple of times.  Do you remember that
  


 7   discussion?
  


 8       A.    Segment 2, boating.  So, yeah, I have --
  


 9       Q.    This is your personal -- this was your
  


10   personal experience in Segment 2.
  


11       A.    Yeah, I have dragged a boat on Segment 2.
  


12       Q.    And I have here written down -- it's a
  


13   paraphrase, but you said something about pushing or
  


14   pulling your boat over rocks in one occasion you had in
  


15   mind that you were talking about.
  


16       A.    Yeah.
  


17       Q.    And I got the impression that maybe there was
  


18   a second instance where you had to portage in
  


19   Segment 2?
  


20       A.    Yes.
  


21       Q.    Where was that?
  


22       A.    The first trip was -- we saw some pictures
  


23   earlier today.  Mr. McGinnis had some for me.  It was
  


24   in November of 2014.  The flow rate was 188, and I
  


25   dragged my boat approximately 15 feet down a steep
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 1   entry into a rapid at Overboard Rapid.  Then I got back
  


 2   in my boat and paddled the meat of the rapid.  The
  


 3   kayaks that I was with, they didn't drag their boats.
  


 4   They rode it.
  


 5             So that was one.  Again, that was 188 cfs,
  


 6   and I've boated that many other times at higher flow
  


 7   rates and never had to get out of my boat there.
  


 8             And then the second one was at Rat Trap
  


 9   Rapid.  And, again, the kayak ran it, and I elected
  


10   just to drag my boat over the rocks.  That time was
  


11   probably -- the rapid itself was maybe 15, maybe 20
  


12   feet long.  But I went over to the side and dragged my
  


13   boat through a -- it's a low water split of the
  


14   channel.  It's kind of a rocky riffle.  It's a
  


15   crossover.  And so I dragged my boat, I don't know,
  


16   75 feet, maybe.  There's water there and there's rocks.
  


17   So, I mean, my feet were wet, and the boat was kind of
  


18   sliding along on the water; but, yeah, that was the
  


19   second occasion.
  


20       Q.    And I think you said, at least as to the
  


21   first instance, but what boat were you in each one of
  


22   those portages?
  


23       A.    The first boat I was in a Wenonah Rendezvous,
  


24   which is just under 16 feet long.  It's a canoe, open
  


25   canoe.
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 1             And the second time I was in an Esquif
  


 2   Vertige.  That's E-S-Q-U-I-F.  It's French for skiff.
  


 3   Vertige, and that's, I think, 13-and-a-half-foot boat.
  


 4   It's open canoe.
  


 5       Q.    Are both of those canoes plastic?
  


 6       A.    They're both Royalex plastic, yeah.
  


 7       Q.    Let's take a look at your PowerPoint again.
  


 8   Let's start on Slide 9, if you could.
  


 9       A.    Oh, and I neglected to say the flow rate on
  


10   the second trip.  That was like 220 cfs, and that's
  


11   where I talked about Rat Trap.
  


12       Q.    Okay.  Here on this slide you're talking a
  


13   little bit about your background, including some of
  


14   your experience on the Salt; is that right?
  


15       A.    Yeah.
  


16       Q.    And I think you made this clear before.
  


17   You've never personally been to Segment 1; is that
  


18   true?
  


19       A.    I have been to the downstream end of
  


20   Segment 1, but I have not boated Segment 1.
  


21       Q.    Have you walked along the stream in
  


22   Segment 1?
  


23       A.    Only for small distances; but, basically, no.
  


24   Spent a lot of time looking at aerial photographs from
  


25   different years at different flow rates.  Engaged in a
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 1   research project relating to position of rapids on the
  


 2   rock rivers, so I mean I spent a lot of time
  


 3   interpreting the geomorphology as it relates to the
  


 4   formation of rapids.
  


 5       Q.    The sense I got from your testimony, as well
  


 6   as from the testimony of Mr. Mickel, is that you didn't
  


 7   have to boat Segment 1 to draw your conclusions.  Based
  


 8   on that other evidence that was available to you,
  


 9   someone who's experienced with boats, like you are, can
  


10   look at Segment 1 and say this is probably not a
  


11   navigable stretch.  Is that a fair characterization?
  


12       A.    I spent time talking to people and had lots
  


13   of conversations about that segment of the river, you
  


14   know, whether it could be boated, who's boated it.
  


15   People say -- the fellow from Durango has boated it.
  


16   Learned a lot from him.  I've talked to friends who
  


17   have hiked good stretches of it, who are boaters and
  


18   have some understanding of what it takes to run a boat.
  


19   Talked to people who know people who have boated it.
  


20   Talked to a few individuals.  So they were my boots on
  


21   the ground, if you will.
  


22       Q.    And so without having had an opportunity to
  


23   boat it, by looking at the evidence that was available
  


24   to you, including talking with those other people, but
  


25   also looking at the aerial photography and looking at
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 1   the geomorphology, you were able to perceive readily,
  


 2   without getting into a boat, that there were some
  


 3   serious impediments to navigability in Segment 1; is
  


 4   that fair?
  


 5       A.    There are, indeed; but I would like to stress
  


 6   that had I just looked at it from the air, I would feel
  


 7   less comfortable.
  


 8             And, also, I'm in a position of trying to
  


 9   make a statement, a positive statement, and advocate
  


10   for navigability on something that I hadn't seen.  I
  


11   didn't feel comfortable doing that.  So that was part
  


12   of my decision-making process.  I do feel very
  


13   comfortable in that decision, that I was unable to make
  


14   a statement.
  


15             So there are parts of that reach that you
  


16   could make arguments of navigability; but lacking a
  


17   historical record that you could go back and look at,
  


18   lacking modern recreation to the extent that we have in
  


19   Segments 2 and 3, lacking my own personal experience, I
  


20   just didn't feel comfortable.
  


21       Q.    How many people are you aware of who have
  


22   boated in Segment 1?
  


23       A.    In the neighborhood of a dozen.
  


24       Q.    How many trips collectively are you aware of
  


25   those dozen folks having taken in Segment 1?
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 1       A.    I haven't counted, but as an estimate, let's
  


 2   say 16 or 18, is what I would guess.
  


 3       Q.    So some of them twice, some of them only
  


 4   once, is that --
  


 5       A.    Yes.  I think most people have done it once.
  


 6       Q.    And of those --
  


 7       A.    Well, most of the people who have done it
  


 8   have done it once.
  


 9       Q.    To the best of your knowledge.
  


10       A.    Right, right.
  


11       Q.    They may have done it last month and you just
  


12   didn't know about it.
  


13       A.    I'm not trying to say that most people, as a
  


14   general thing, have done it.
  


15       Q.    Out of those dozen folks who you're aware of
  


16   who have boated in Segment 1, to the best of your
  


17   understanding, most of them have done it one time?
  


18       A.    Yes.
  


19       Q.    And it sounds like a couple of them have done
  


20   it maybe twice?
  


21       A.    Yes.
  


22       Q.    Okay.  And what sort of craft have they used
  


23   on those 16 or so boating --
  


24       A.    Inflatable kayaks and hard shell kayaks.
  


25       Q.    Do you have any information about the
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 1   discharge levels during any of those trips?
  


 2       A.    I have talked to some folks about that, and I
  


 3   think that we asked the fellow from Durango, but I
  


 4   don't recall the answers.
  


 5             It was not at low flow.  The phrase I
  


 6   remember is that there's a sweet spot where that's when
  


 7   you want to go, so it's not too high and not too low --
  


 8       Q.    Too low --
  


 9       A.    -- which is a distinction from -- Segment 1
  


10   from Segments 2, 3 and beyond; is that at low flow
  


11   Segment 2 becomes, in my mind, more boatable for open
  


12   canoes and small boats.  It's not very pushy and it's,
  


13   in a lot of ways, easier.
  


14       Q.    What makes it more difficult in Segment 1 at
  


15   low discharge?
  


16       A.    There's some vertical drops, some of them
  


17   extreme, and there's some areas where the water gets
  


18   quite low in depth.  So you would have -- you know, as
  


19   opposed to a dragging past a rapid where, you know,
  


20   you've got, you know, 10 to 100 feet of drag or
  


21   portage, you know, you may have multiple drags of
  


22   quarter mile or more at low water.
  


23       Q.    Does the rocky streambed make things more
  


24   difficult as the discharge level drops in Segment 1?
  


25       A.    Yes.
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 1       Q.    Let's take a look at Slide 28, please.
  


 2             Okay, and if we go down, the second part of
  


 3   this slide, "The Real Question:  Is the flowing part of
  


 4   the river deep and wide enough to float boats?"
  


 5             Did I read that correctly?
  


 6       A.    Yes.
  


 7       Q.    And you'll recall, in prior proceedings on
  


 8   other streams, and I think the Gila comes to mind, the
  


 9   phrase "it's all about depth" was something you used a
  


10   couple times; is that right?
  


11       A.    I do remember that that phrase came up, yes.
  


12       Q.    And, basically, your viewpoint is, unless a
  


13   river is uniformly less than 6 inches of depth, you're
  


14   going to view that as likely to be a navigable stream?
  


15       A.    No.
  


16       Q.    Describe how the 6 inches threshold would be
  


17   described by you then.
  


18       A.    Yeah, in my direct testimony I tried to help
  


19   folks understand the statement.
  


20             So, you know, flow depth is kind of one of
  


21   those binary things.  If you don't have sufficient
  


22   depth, you're not going to be able to boat it.  If you
  


23   do have sufficient depth, then there's a chance that
  


24   you can boat it, and then it may meet the criteria of
  


25   navigability.  But there's a whole host of things that
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 1   I've testified for many, many, many hours now that go
  


 2   into the decision of whether something is navigable or
  


 3   not navigable.
  


 4             Depth is definitely one of those things, and,
  


 5   again, it's a binary thing.  If you don't have enough
  


 6   depth, it's not boatable.  If it's not boatable, it
  


 7   can't be navigable.
  


 8       Q.    You've said on multiple occasions on this
  


 9   proceeding and regarding some of the other streams
  


10   we've been dealing with that the wide enough part of
  


11   the question isn't really applicable; that these
  


12   streams are wide enough for boats?
  


13       A.    That's correct.
  


14       Q.    Okay.  And so the real question to you really
  


15   comes down to is the river deep enough; that's the real
  


16   question?
  


17       A.    It is the -- it's the starting point, yes.
  


18       Q.    And --
  


19       A.    And it's the real question relating to
  


20   channel pattern here.  So let's put it in its proper
  


21   context here.  So we're talking about whether -- this
  


22   slide and this proportion of my presentation is talking
  


23   about braided and meandering and compound rivers, so
  


24   we're asking this question of can you boat a braided
  


25   river.  That's what this is getting at.  So the real
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 1   question for can you boat a braided river is, is it
  


 2   deep enough.
  


 3       Q.    And your view is, if you've got 6 inches of
  


 4   depth, that's good enough, as a general matter, true?
  


 5       A.    That is one of the factors for a particular
  


 6   boat type.  And I think I've told you before that if
  


 7   the river were uniformly 6 inches, and there are rivers
  


 8   that are, I would say on average, 6, as much as you can
  


 9   do an average, 6 inches deep that I don't think are
  


10   navigable.
  


11       Q.    Which are those?
  


12       A.    Which are which?
  


13       Q.    Which are the streams that you believe are
  


14   approximately 6 inches deep, on average, that you don't
  


15   believe are navigable?
  


16       A.    Well, I think the San Pedro fits into that
  


17   category.  I don't recall the exact depths in there,
  


18   but it's a shallow river.  And in its ordinary and
  


19   natural condition, if you really wanted to get a boat
  


20   down there, a low draft, lightly loaded boat, you
  


21   probably could.  But there are other difficulties as
  


22   well, so . . .
  


23       Q.    So if on the San Pedro, in its ordinary and
  


24   natural condition, you could get a lightly loaded low
  


25   draft boat down the river, why is that not a navigable
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 1   stream, in your view?
  


 2       A.    Well, I think you've got issues with the
  


 3   river being choked with vegetation.  There are places
  


 4   where it's real rocky.  And, you know, 6 inches, if
  


 5   there's a spot where it's 6 inches, you know, you can
  


 6   scoot your boat through there.  And I don't mean scoot.
  


 7   I mean you can slide your boat through, paddle your
  


 8   boat through there, if the current is flowing fast
  


 9   enough.
  


10             If we're talking about 190 miles of 6 inches,
  


11   that's a different boating experience.  I don't think
  


12   folks would use that as a highway of commerce.
  


13       Q.    What other streams other than the San Pedro
  


14   fall into that category?
  


15       A.    Yeah, as I'm sitting right here, I would have
  


16   to go back and look at depth charts and whatnot.
  


17   That's a good example, I think, in my mind.
  


18       Q.    Let's flip to Slide 30, please.
  


19             Okay.  And it says here "Channel Response to
  


20   Flooding - Salt River."  And for Salt River Segments 1
  


21   through 4, the sub-bullet reads "Minimal in bedrock
  


22   canyons."  Is that correct?
  


23       A.    Yes, it does.
  


24       Q.    You would agree that there are certain places
  


25   within your Segment 3 where it is a broader -- broader
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 1   reach, not as confined, where there could be more of a
  


 2   response to flooding?
  


 3       A.    I would agree that there are areas that
  


 4   are -- yeah.  Yeah, there would be more of a response
  


 5   in some spots.
  


 6       Q.    Let's flip to Slide 38.
  


 7       A.    But those are the exception.
  


 8             38?
  


 9       Q.    I guess what I wanted to confirm there,
  


10   Mr. Fuller, is that was sort of a generalized statement
  


11   about Segments 1 through 4, and it's not uniform up and
  


12   down all four of those reaches for every portion of
  


13   those reach.  There are areas that are not the same
  


14   sort of bedrock canyon constraint as other areas are?
  


15       A.    Correct.  Yeah.
  


16       Q.    Slide 38.  Here you've got Ordinary & Natural
  


17   Condition, and under Ordinary, the sub-bullet reads
  


18   "Normal, expected flow rate (i.e., median)."
  


19             Did I read that correctly?
  


20       A.    Yeah.
  


21       Q.    And the sub-bullet within that says "Median
  


22   monthly range."  Is that right?
  


23       A.    Right.
  


24       Q.    And so what you're getting at here is the
  


25   ordinary condition of a river is what would be
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 1   typically its median monthly range of flow?
  


 2       A.    Yeah, I think the median is a convenient --
  


 3   if we're going to pick a number, I think that's a
  


 4   convenient number to use to describe the river's
  


 5   ordinary range, recognizing, and that's what the
  


 6   sub-bullet is trying to point at, is that there's a
  


 7   seasonal range of flows.
  


 8             So in the case of the Salt River, we've got
  


 9   that late winter, early spring boost that's typically
  


10   higher than, say, the month of June.
  


11       Q.    But you would look to median monthly flows to
  


12   evaluate ordinary conditions, rather than the average
  


13   monthly flows, because they're going to be more typical
  


14   of what flows you're going to see absent storm events?
  


15       A.    Yeah, and we presented a lot of average
  


16   monthly data because it's readily available, so -- and
  


17   in looking at the past flow records, I felt like those
  


18   depictions of average flow were reasonable and the
  


19   kinds of flows you could expect.
  


20       Q.    Let's flip to the next slide, Slide 39.
  


21             Now, here you've got a slide that shows the
  


22   10 percent flow duration or the low end of flow,
  


23   whether it's 10 or 90.  I don't want to get caught up
  


24   in that either.  But you've got the low flow duration.
  


25   You've got the 50 percent flow duration, which is the
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 1   median flow, correct?
  


 2       A.    Yes.
  


 3       Q.    It's also called Q50, right?
  


 4       A.    By some.
  


 5       Q.    And then you've got the high flow duration,
  


 6   which is the 90th percentile, which means that for
  


 7   90 percent of the time the flow is at or below that
  


 8   level; is that correct?
  


 9       A.    That's right.
  


10       Q.    And then you've got a line that reflects some
  


11   of the monthly variation throughout the year, that blue
  


12   line?
  


13       A.    Yes.
  


14       Q.    That blue line is average flows, not median
  


15   flows, correct?
  


16       A.    Yeah, and I think, if you recall the
  


17   discussion that I had on this slide --
  


18       Q.    I probably don't, because it's been several
  


19   weeks.
  


20       A.    -- I tried to point out that I deliberately
  


21   stripped the numbers off here because I was trying to
  


22   illustrate the trends here, and that there are other
  


23   charts in my presentation that have more
  


24   reach-specific, and in those charts that is the average
  


25   here.
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 1             So all I'm really trying to illustrate here
  


 2   is that you would expect to see a seasonal boost in
  


 3   late winter, spring, and then also during monsoons,
  


 4   so -- and where they lie relative to the 50 percent
  


 5   duration and the 90 percent duration is also just --
  


 6   it's not -- it's only illustrative of the tendency.
  


 7       Q.    Let's go to Slide 44.
  


 8             Here we've got a chart that questions whether
  


 9   certain things are obstructions; is that right?
  


10       A.    It talks about obstructions to navigability,
  


11   yes.
  


12       Q.    And for your discussion of shallow flow for
  


13   canoes, it's something less than half a foot.  So we're
  


14   back to that 6-inch discussion, is that correct?
  


15       A.    Yeah, with the qualifiers that I've talked
  


16   about all along.
  


17       Q.    And is that -- this half a foot or 6 inches,
  


18   you've talked about it on past streams.  I'm not sure
  


19   if we've got it in the record here in this case.
  


20   That's something where you're relying in part on the
  


21   Hyra publication from 1978; is that right?
  


22       A.    In part, but more generally on my own
  


23   experience.
  


24       Q.    And the Hyra publication from 1978 are
  


25   standards for the amount of flow you need for
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 1   recreational boating, correct?
  


 2       A.    I believe that's the title of the
  


 3   publication, yeah.
  


 4       Q.    And your experience, which you also rely
  


 5   upon, also centers upon recreational boating, correct?
  


 6       A.    Yes, I am recreational boating.  I have never
  


 7   been paid to boat, other than doing fieldwork for this,
  


 8   but . . .
  


 9       Q.    Let's go to Slide 47.
  


10             You talked a little bit about this with
  


11   Mr. McGinnis earlier today, about fords and what are
  


12   the various reasons that may make a location not
  


13   fordable.  Do you remember that discussion?
  


14       A.    I do.
  


15       Q.    And one of the -- I'm not sure this was
  


16   addressed specifically.  One of the areas that may be a
  


17   shallow point in the river, that nevertheless may not
  


18   be a good choice for a ford, would be an active riffle
  


19   area, correct?
  


20       A.    Typically --
  


21       Q.    I'm not saying you could never ford a riffle.
  


22   I'm saying there are some riffles that probably
  


23   wouldn't be your first choice to pick a fording
  


24   location?
  


25       A.    Quite often riffles are located just -- I'm
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 1   sorry.  Fords are located just upstream of riffles and
  


 2   generally not in the riffle itself.
  


 3       Q.    And in those circumstances where you've got a
  


 4   fording location just upstream of the riffle, it's
  


 5   likely the riffle is actually shallower than the
  


 6   fording location, correct?
  


 7       A.    Parts of the riffle would be.  Quite often
  


 8   there's a clear boating channel through the riffle,
  


 9   though.
  


10       Q.    Let's go to Slide 52, if you would, please,
  


11   Mr. Fuller.
  


12                  CHAIRMAN NOBLE:  Actually, Mr. Hood,
  


13   about now is where we're going to stop.
  


14                  MR. HOOD:  Works for me.  Thank you,
  


15   Chairman.
  


16                  CHAIRMAN NOBLE:  9:00 a.m. in the
  


17   morning we'll start again.
  


18                  (The hearing adjourned at 3:56 p.m.)
  


19
  


20
  


21
  


22
  


23
  


24
  


25
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 1   STATE OF ARIZONA    )
   COUNTY OF MARICOPA  )


 2
  


 3             BE IT KNOWN that the foregoing proceedings
   were taken before me; that the foregoing pages are


 4   a full, true, and accurate record of the proceedings,
   all done to the best of my skill and ability; that


 5   the proceedings were taken down by me in shorthand
   and thereafter reduced to print under my direction.


 6
             I CERTIFY that I am in no way related to


 7   any of the parties hereto, nor am I in any way
   interested in the outcome hereof.


 8
             I CERTIFY that I have complied with the


 9   ethical obligations set forth in ACJA 7-206(F)(3)
   and ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at


10   Phoenix, Arizona, this 30th day of November, 2015.
  


11
  


12
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            1                 CHAIRMAN NOBLE:  We welcome you to the

            2  continued hearing on the Salt River of the Arizona

            3  Navigable Streams Adjudication Commission.  As we

            4  adjourned the last, I believe that Mr. McGinnis was

            5  cross-examining Mr. Fuller, and before you begin again,

            6  I'm certain that Mr. Mehnert wants to take roll.

            7                 DIRECTOR MEHNERT:  Commissioner Allen?

            8                 COMMISSIONER ALLEN:  Present.

            9                 DIRECTOR MEHNERT:  Commissioner Henness?

           10                 COMMISSIONER HENNESS:  Present.

           11                 DIRECTOR MEHNERT:  Commissioner Horton?

           12                 COMMISSIONER HORTON:  Here.

           13                 DIRECTOR MEHNERT:  Chairman Noble?

           14                 CHAIRMAN NOBLE:  Here.

           15                 DIRECTOR MEHNERT:  All of our

           16  Commissioners are here, plus our attorney, Fred

           17  Breedlove.

           18                 CHAIRMAN NOBLE:  Let the record reflect

           19  that Mr. Hood has arrived.

           20                 Mr. McGinnis.

           21                 MR. MCGINNIS:  Thank you, Mr. Chairman.

           22

           23              CROSS-EXAMINATION (CONTINUED)

           24  BY MR. MCGINNIS:

           25      Q.    Good morning, Mr. Fuller.
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            1      A.    Good morning.

            2      Q.    My recollection is that when we stopped back

            3  in October, we were starting to work through your

            4  PowerPoint.

            5            Is that your recollection?

            6      A.    I thought you were almost wrapped up.

            7      Q.    Okay.  You were wrong.

            8            Before we get back to your PowerPoint, I

            9  wanted to ask you some questions about cross sections

           10  and flow rates and depths, all the stuff you know a lot

           11  about, okay?

           12      A.    Okay.

           13      Q.    And I wanted to start with Segment 6.  Your

           14  Segment 6 goes from the Verde confluence to the Gila

           15  confluence; is that right?

           16      A.    That's right.

           17      Q.    And your estimate of natural median flow for

           18  Segment 6 was 1,230 cubic feet per second; is that

           19  right?

           20      A.    That sounds right.

           21      Q.    And you got that from a publication in 1991

           22  by gentlemen named Thomsen and Porcello; is that

           23  right?

           24      A.    That's correct.

           25      Q.    And you prepared, didn't you, the 2003
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            1  revision to the Land Department report on the Lower

            2  Salt?

            3      A.    Yes.

            4                 DIRECTOR MEHNERT:  Is this in

            5  evidence?

            6                 MR. MCGINNIS:  Yes.

            7                 Did that get to you?

            8                 THE WITNESS:  Not yet.

            9                 MR. MCGINNIS:  Jeff, you need to give

           10  one to the witness.  Sorry.  He's the most important

           11  one of the group.

           12                 THE WITNESS:  Thank you.

           13  BY MR. MCGINNIS:

           14      Q.    Did you get what we passed out now?

           15      A.    Yes.

           16      Q.    Okay.  So what we've handed you is a set of

           17  excerpts from the 2003 Land Department report on the

           18  Lower Salt, which I believe is Lower Salt Evidence Item

           19  Number 30.

           20            Does that look familiar to you?

           21      A.    Yes, it does.

           22      Q.    And what I have there is the cover page.  You

           23  should have pages 7-17 and 7-18.  You should have

           24  pages 7-23 through 7-27.  And you should have all of

           25  Appendix D.
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            1            Can you look at that and make sure I got

            2  everything copied right?

            3      A.    It looks right.

            4      Q.    And do you have the complete report with you

            5  available somewhere today?

            6      A.    Yes.

            7      Q.    Okay.

            8      A.    I don't think I have all the appendices, but

            9  I do have the main text of the report.

           10      Q.    I think you'll be able to answer my questions

           11  based upon the excerpts I've given you; but if you need

           12  to look at the report, feel free, okay.  And I think I

           13  have a copy here too somewhere.

           14            Now, my understanding is that for the 2003

           15  report you prepared six cross sections of the Lower

           16  Salt, based upon some work by the U.S. Reclamation

           17  Service; is that right?

           18      A.    We prepared six cross sections for the

           19  original report, and we carried that work through.

           20  so we didn't prepare them specifically for the 2003,

           21  but they are included in the 2003 version of the

           22  report.

           23      Q.    And that process is discussed on Page 7-23 of

           24  the 2003 report that you should have there.

           25            Do you see that page?
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            1      A.    I do.

            2      Q.    Okay.  And the U.S. Reclamation Service map

            3  that you used was prepared in 1907; is that right?

            4      A.    I think it was -- I talked about this before

            5  in my presentation.  I believe that the publication

            6  date is 1907.  I think it says on the top that it's

            7  based on topography from 1903, 1904, 1902,

            8  1903-something.

            9      Q.    Yeah, I think in this report that I just

           10  showed you, it shows set in 1902; is that right?

           11      A.    That's right.  That's drawn from survey data

           12  in 1902.

           13      Q.    And the 2003 report says that the 1902

           14  channel survey information was probably representative

           15  of conditions at statehood.  Do you see that right

           16  there?

           17      A.    I do.

           18      Q.    And you or somebody at that point had

           19  reviewed a 1914 map to come to that conclusion; is that

           20  right?

           21      A.    That's right.

           22      Q.    Let's flip over now to Page 7-24, the next

           23  page of the exhibit, the excerpts I handed you.  And

           24  this shows the area basically from the Verde confluence

           25  to the Gila confluence; is that right?
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            1      A.    Basically, yes.  I mean the cross sections

            2  were all downstream of Granite Reef Dam, because that

            3  was the study limits of that report, but that's in that

            4  general vicinity, yeah.

            5            I guess, more specifically, it doesn't

            6  include the -- it doesn't specifically -- this report

            7  does not specifically address the area between Granite

            8  Reef Dam and the Verde River confluence, but I do

            9  believe that the cross sections there are

           10  representative of that additional segment.

           11      Q.    And what I've put up here on the easel is a

           12  blowup of Figure 7-3, the one we were just looking at.

           13  Do you see that?

           14      A.    I do.

           15      Q.    Okay.  And you have six cross sections.  They

           16  start down by the Gila confluence with Number 1 and

           17  then go up to about the Verde confluence with Number 6,

           18  right?

           19      A.    Yes.

           20      Q.    Go up to Granite Reef Dam, basically?

           21      A.    Right.

           22      Q.    And those cross sections are numbered 1

           23  through 6, right?

           24      A.    Yes, they are.

           25      Q.    Okay.  Did you create any new cross sections
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            1  for the PowerPoint or the testimony you've done here

            2  recently?

            3      A.    I did not.

            4      Q.    Looking over to Appendix D that's also in the

            5  excerpts I gave you, do you see the title page for

            6  Appendix D there?

            7      A.    I do.

            8      Q.    And that Appendix D is entitled Historical

            9  Salt River Rating Curves.  Do you see that?

           10      A.    I do.

           11      Q.    Okay.  Let's look at these cross sections a

           12  little bit.  Cross Section 1 is in the area of

           13  91st Avenue and 51st Avenue or what's now 91st Avenue

           14  and 51st Avenue, right?

           15      A.    It's between those two, yeah.

           16                 DIRECTOR MEHNERT:  Is this in evidence?

           17                 MR. MCGINNIS:  Not yet.

           18  BY MR. MCGINNIS:

           19      Q.    So, Mr. Fuller, what I've put up on the easel

           20  now is a blowup of a table that I created, just to kind

           21  of help us work through these cross sections, and

           22  Mr. Heilman should have given you a small version of

           23  that.  Do you see it?

           24      A.    Yes, I do.

           25      Q.    And what I would like to do is just kind of
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            1  walk through the table and see if we can fill out some

            2  of it.

            3            So I think we just said Cross Section 1, you

            4  said, was between 91st Avenue and 51st Avenue; is that

            5  right?

            6      A.    Yes.

            7      Q.    And if you turn over to PageD1, the next page

            8  of Appendix D, that has some curves there for depth and

            9  velocity for Cross Section 1.  Do you see that?

           10      A.    I do.

           11      Q.    Which of those curves is for depth and which

           12  one is for velocity?  Can you describe that to us?

           13      A.    It's the one that has the individual points

           14  marked with squares rather than circles.

           15      Q.    Okay.  So on all these cross sections, are

           16  the squares the depth line?

           17      A.    Certainly on that one.

           18      Q.    Okay.  Well, let's do -- we'll do one at a

           19  time here.

           20            And your natural median flow number for

           21  Segment 6 is 1,230 cfs; is that right?

           22      A.    That's right.

           23      Q.    Okay.  If you look at 1,230 cfs on this Cross

           24  Section 1, what's the depth?

           25      A.    It's in the vicinity of 2.4.
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            1      Q.    I'm going to write, if it's okay with you,

            2  I'm going to write -- this column has the depth, at

            3  1,230 cfs for Cross Section 1, you said 2.4?

            4      A.    Yeah.

            5      Q.    Okay.  That's at your 1,230 cfs number,

            6  right?

            7      A.    Yes.

            8      Q.    Let's look now at Cross Section 2, which I

            9  believe is on page D4.  Now, if we look back at our

           10  other map, this one is between 51st Avenue and Central

           11  Avenue; is that right?

           12            Look at Figure 7-3.

           13      A.    That's correct.

           14      Q.    Okay.  So, and the curve for Cross Section 2

           15  on page D4, it has curves for depths and velocity, just

           16  like the last one, right?

           17      A.    Yes, sir.

           18      Q.    And if you take your 1,230 cfs, what's the

           19  depth that you would find at Cross Section 2?

           20      A.    About 3.3, 3.2.

           21      Q.    Pick one, and I'll write it down.

           22      A.    3.25.

           23      Q.    Okay.  That's even better.

           24            Okay.  And, again, that's at Cross Section 2,

           25  right?
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            1      A.    Yes.

            2      Q.    And that's using your 1,230 cubic foot per

            3  second number, correct?

            4      A.    Yes.

            5      Q.    Flip over to page D7, which I think is the

            6  graph for Cross Section 3.  Do you see that?

            7      A.    I do.

            8      Q.    And Cross Section 3, if we look back to

            9  Figure 7-3, it looks like it's between Central Avenue

           10  and I-10?

           11            Can I hold this up for you?

           12      A.    I've got mine.

           13      Q.    Okay.

           14      A.    Yes, it is.

           15      Q.    I-10 is a little hard to see, but that's --

           16      A.    Yes.

           17      Q.    Okay.  And this has curves for depth and

           18  velocity, right?

           19      A.    Yes, it does.

           20      Q.    And I think you said earlier the curve with

           21  the box on it is the depth curve; is that right?

           22      A.    That's right.

           23      Q.    Okay.  At 1,230 cfs, what depth do you get

           24  for Cross Section 3?

           25      A.    About 4.2.
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            1      Q.    Okay.  Did I write the right number?

            2      A.    Yes, you did.

            3      Q.    Okay.  Let's flip over to page D10 of

            4  Appendix D of your 2003 report, and does that show the

            5  curves for Cross Section 4?

            6      A.    Yes.

            7      Q.    Okay.  Cross Section 4 is located, it looks

            8  like, just west of Mill Avenue; is that right?

            9      A.    That's right.

           10      Q.    Okay.  And the curve with the box is the one

           11  with the depth, right?

           12      A.    Yep.  Yes.

           13      Q.    What's the depth that you get for 1,230 cfs

           14  on your Cross Section 4?

           15      A.    Looks like about 2.4.  And these are all in

           16  feet.  We haven't mentioned units, but yeah.

           17      Q.    Yeah.  On my table it says "feet," but I

           18  forgot to say it.

           19            You said 2.4?

           20      A.    Yes.

           21      Q.    Okay.  Let's look over then to page D13 of

           22  Appendix D.  Are these the curves for Cross Section 5?

           23      A.    Yes.

           24      Q.    And is Cross Section 5 located just east of

           25  Country Club Drive?
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            1      A.    That's correct.

            2      Q.    Okay.  That has the curves for depth and

            3  velocity, right?

            4      A.    Yes, it does.

            5      Q.    And the curve with the box is the depth

            6  curve?

            7      A.    It is.

            8      Q.    What's the depth for Cross Section 5 at 1,230

            9  cubic feet per second?

           10      A.    It's about 2.6.

           11      Q.    Did I write that correctly?

           12      A.    Yes, you did.

           13      Q.    Let's look at page D16 then, which is the

           14  curves for Cross Section 6, right?

           15      A.    Yep.

           16      Q.    And Cross Section 6 is between Higley Road

           17  and Granite Reef Dam; is that correct?

           18      A.    Yes, it is.

           19      Q.    Okay.  And the curve with the box on it is

           20  the depth curve, right?

           21      A.    Yes, it is.

           22      Q.    What's the depth that you get at 1,230 cfs

           23  for Cross Section 6?

           24      A.    About 2.8, 2.9.  Call it 2.8.

           25      Q.    Okay.  So for the report you did for the
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            1  Commission, you prepared six cross sections on the

            2  Lower Salt below Granite Reef, right?

            3      A.    The report was actually for the Land

            4  Department, but yes.

            5      Q.    Okay.  It was submitted to the Commission;

            6  you know that, right?

            7      A.    Yes, I do.

            8      Q.    To create those cross sections, you used data

            9  from 1902 from the U.S. Reclamation Service that you

           10  say is probably representative of conditions at

           11  statehood, right?

           12      A.    Yes.

           13      Q.    And you didn't do any new cross sections for

           14  your PowerPoint or for your testimony here this time?

           15      A.    I did not.

           16      Q.    Okay.  And your own number for the natural

           17  median flow for Segment 6 is 1,230 cfs?

           18      A.    It's the number that I took from the USGS

           19  report, Thomsen and Porcello, yes.

           20      Q.    And that's the number you testified to in

           21  October?

           22      A.    Yes.

           23      Q.    Okay.  So using your 1,230 cfs estimate of

           24  the natural median flow and the six cross sections for

           25  Segment 6 that you created, you just went through this
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            1  process and you got depths of 2.4 feet, 3.25 feet,

            2  4.2 feet, 2.4 feet, 2.6 feet and 2.8 feet; is that

            3  right?

            4      A.    Yes.

            5      Q.    And in October, when you sat in that chair

            6  with this Commission, you testified that the average

            7  depth for Segment 6 was 5.3 feet?

            8      A.    If you have a transcript in front of you, I

            9  would like to look back at that.

           10      Q.    Well, I've got something better than that.

           11  You got your PowerPoint up there?

           12      A.    I do.

           13      Q.    Let's look at Slide 238.

           14            Do you see there the bottom table on

           15  Slide 238?  At least the way I understand your table,

           16  you show the 50 percent median flow, and you show the

           17  flow rate at 1,230 cfs, and your average depth for

           18  Segment 6 is 5.3 feet; is that correct?

           19      A.    That's what it says there, yes.

           20      Q.    Do you recall testifying to that back on

           21  October 21st, 2015?

           22      A.    I remember the slide, for sure.  I see the

           23  number in front of me.  I don't really remember having

           24  discussion about 5.3, and -- I guess that answers your

           25  question.
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            1      Q.    Okay.  I'm going to hand you a copy of the

            2  transcript.  I would like you to read page 513 of the

            3  transcript on October 21, 2015, Lines 2 to 4.  It's

            4  highlighted there for you.

            5            That's your testimony, right?

            6      A.    Just one second.

            7      Q.    Sure.

            8            Again, it was the transcript of October 21st,

            9  2015, page 512 -- I mean 513, Lines 2 to 4, I think is

           10  what I have highlighted there.

           11      A.    Yes, you do.

           12      Q.    Can you read that for me at Lines 2 to 4?

           13      A.    It says, "On page 238, the median flow, the

           14  average depth is 3.8.  According to -- in Segment 5 and

           15  in Segment 6, it's 5.3."

           16      Q.    So you testified to 5.3 feet.  It's a number

           17  in your PowerPoint, even though when you did the

           18  analysis, there was no number -- and you said that was

           19  average.  Even though when you did the analysis of the

           20  six cross sections, there was no number at or above

           21  5.3 feet, right?

           22      A.    That's correct.

           23      Q.    As a matter of fact, there's not even one of

           24  these numbers that's within a foot of 5.3 feet?

           25      A.    That's also right.
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            1      Q.    As a matter of fact, four of the six depths

            2  are between 2 and 3 feet; is that right?

            3      A.    Yes.

            4      Q.    For example, Cross Section 1, which is the

            5  area down by the Gila confluence down by 91st Avenue,

            6  we just now came up with 2.4 feet; isn't that right?

            7      A.    Yes.

            8      Q.    And on October 21st, you testified that the

            9  depth for all of Segment 6 was 5.3 feet?

           10      A.    That's correct.

           11      Q.    So your testimony was off by about half?

           12      A.    Yeah.  I can see what I did, but you're

           13  correct.

           14      Q.    Okay.  Let's now look at --

           15      A.    Would you like an explanation, or would you

           16  just prefer that we get to that on redirect?

           17      Q.    I'd prefer you did that through redirect.

           18      A.    Okay.

           19      Q.    It might come up in the course of the day,

           20  but . . .

           21      A.    Yeah.  It's an easy explanation.

           22      Q.    Okay.  Did you look at the wrong curve, is

           23  that your explanation?

           24      A.    Yeah.  And you can see that by -- I just

           25  checked in the report, Table 7-18.  It shows the depths
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            1  there much more in line with what we put up there.  So

            2  I just read the curve wrong when I was preparing the

            3  slide.

            4      Q.    So when you prepared for your testimony

            5  12 years after the 2003 report was done, you didn't go

            6  back and look at the actual cross sections you did in

            7  1993 or '96?

            8      A.    No, I did.  I just happened to, in that case,

            9  read the curve wrong.  In retrospect, putting velocity

           10  and depth on the same curve creates some confusion, and

           11  I ended up apparently confusing myself on that one.

           12  So, but if you look at the tables in the report and the

           13  other data, they're consistent there.

           14      Q.    Okay.  Well, we're going to do that.

           15            So what did you intend for that 5.3 number to

           16  be?

           17      A.    It is the velocity, the way I'm looking at

           18  the curve right now.

           19      Q.    Okay.  So the 5.3 really has no bearing on

           20  anything relating to this case?

           21      A.    Just an error.

           22      Q.    Okay.

           23      A.    Thank you for pointing that out.

           24      Q.    So if you really did average these six depths

           25  that you got at your six cross sections, it would be
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            1  something less than 3 feet, wouldn't it?

            2      A.    That's not what I meant by average.  So I was

            3  talking about how the depth was representative of the

            4  cross sections as opposed to being a maximum depth in

            5  the cross section.

            6      Q.    Okay.  But if you did average the six numbers

            7  you have at the six cross sections that run through the

            8  whole reach -- have you got a calculator?  We can do

            9  it.  I think it's about 2.9 feet.

           10      A.    That looks about -- that sounds about right.

           11      Q.    And those are the numbers that you got using

           12  your cross section and your number for the natural

           13  median flow; is that right?

           14      A.    Again, it's the number that I'm relying on

           15  that was prepared by the USGS.  It was not something I

           16  prepared myself, but it's a number that I find

           17  credible.

           18      Q.    Okay.  Let's look on page 7-26 of your 2003

           19  report, which should be in the excerpts I've handed

           20  out, particularly Table 7-18.  Do you see that?

           21      A.    I do.

           22      Q.    You talk about a table that's Average

           23  Hydraulic Characteristics for Pre-Statehood Salt River.

           24  Do you see that?

           25      A.    I do.
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            1      Q.    And in that table you have the flow rate

            2  corresponding with various depths, right?

            3      A.    Yes.

            4      Q.    And for 1,400 cfs, which is higher than your

            5  1,230 for the natural median flow, in 2003 your report

            6  says the depth for 1,400 cfs would have been 3.2 feet?

            7      A.    That's right.

            8      Q.    Okay.  So that's substantially lower than the

            9  5.3 feet you testified to in October?

           10      A.    That's correct.

           11      Q.    Right.

           12            Substantially lower than even 4.2 feet?

           13      A.    Substantially lower.

           14            It is lower, I'll grant you that.

           15      Q.    So in this table you have a higher flow rate

           16  corresponding with a lower depth than what you

           17  testified to in October?

           18      A.    And, again, what I testified to is just a

           19  simple transposition of numbers, so . . .

           20      Q.    Okay.  Well, if you hadn't transposed the

           21  number --

           22      A.    It's wrong, you're right about that, so . . .

           23      Q.    If you hadn't transposed the number, what

           24  number would you have put in that table on Slide 238?

           25      A.    I recall using the cross section that was
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            1  presented in the reports.  So I should have been using

            2  4.1, I think we said it was, 4.2.

            3      Q.    Okay.  So the information in Table 7-18 on

            4  page 7-26 of your 2003 report, which shows 1,400 cfs

            5  corresponding to 3.2 feet, that can't be consistent

            6  with 1,230 cfs corresponding to 4.2 feet, can it?

            7      A.    There are different numbers there, yes.  I

            8  wouldn't characterize them as being substantively

            9  different, but . . .

           10      Q.    Well, it's a foot.

           11      A.    Yeah.

           12      Q.    And you said you can boat on 6 inches.  So

           13  wouldn't a foot make a difference?

           14      A.    A foot would make a difference if we're

           15  talking about the difference between zero and a foot.

           16  It would not really make a difference between 2 feet

           17  and 4 feet, not much of a difference.

           18      Q.    Okay.  The greatest depth you came up with in

           19  your cross sections was this 4.2 feet at Cross

           20  Section 3, right?

           21      A.    Yes.

           22      Q.    And that one is at between Central and I-10;

           23  is that correct?

           24      A.    That's right.

           25      Q.    So in this chart on page 7-24 on Figure 7-3,
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            1  in addition to showing the location of the cross

            2  sections, you have the actual cross sections

            3  themselves, right?

            4      A.    I do.

            5      Q.    Okay.  Cross Section 3, your number of 4.2

            6  for Cross Section 3 would include this stretch, this

            7  part of the river that sticks down here on this Cross

            8  Section 3, for lack of a more scientific term?

            9      A.    I see you pointing at it, and you're -- at a

           10  distance that looks to me between 6 and 8, and it's the

           11  deepest of the channels.  Yes, it would include that.

           12      Q.    By far, the deepest of the channel, correct?

           13      A.    My eyes are not that good, but it is deeper.

           14  I don't know what you would mean by "far."

           15      Q.    You should have the -- in the handout we gave

           16  you, it's page 7-24 of the excerpts I gave you.

           17            Isn't that a lot deeper than any other

           18  channel?

           19      A.    Hang on a second.  Let me get there.

           20            Yeah, it looks to be somewhere in the

           21  neighborhood of about 10 feet deeper.  So, yeah, that's

           22  a good deal deeper.

           23      Q.    And there are four other channels there that

           24  are shown on your cross section that are substantially

           25  less deep?
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            1      A.    Well, we can probably have a discussion about

            2  what you mean by channels and what I mean by channels;

            3  but there are certainly four topographic depressions or

            4  four topographic depressions that showed up on the

            5  topography that we had.

            6      Q.    Okay.  And I think you said that when you

            7  meant average -- when you said average depth, you meant

            8  it was the average across the cross sections; did I

            9  hear you say that?

           10      A.    I seem to recall here, but let's just check

           11  and make sure.  We have the language in here.

           12            My guess is, because of the methodology we

           13  used for these, that we're probably reporting the --

           14  probably, the charts -- well, let me just look at the

           15  charts here.

           16            I wish that I had said whether it was average

           17  depth or maximum depth, but my guess is that they are

           18  maximum depths reported on the figures like Figure 7-4.

           19  And what it means by Average Hydraulic Characteristics

           20  for the Pre-Statehood Salt River, at this point I'm not

           21  exactly sure whether I meant typical or whether I meant

           22  a numerical average.  I'm not sure.

           23      Q.    Okay.  Well, let's follow up on that one.

           24  You've got Slide 238 up there on your screen, right?

           25      A.    Yes.
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            1      Q.    And on those tables that you testified about

            2  to the Commission, you list Average Depth on a column.

            3  Do you see that?

            4      A.    I do.

            5      Q.    Now, is that intended to be the average depth

            6  across the cross section, the average depth up and down

            7  the river or something else?

            8      A.    It's in -- yeah, what I believe I mean there

            9  is the -- those are -- if I'm reading the curves, they

           10  should be maximum depths, is what my recollection is.

           11  I really need to go find the data again and

           12  double-check that, so . . .

           13      Q.    Because you don't have any data to show what

           14  the average depth is up and down any segment other than

           15  Segment 6, right?

           16      A.    No, I don't think I would agree with that.

           17      Q.    Okay.  Segment 6 you have six different cross

           18  sections, and you can take an average of the depth at

           19  those cross sections, right?

           20      A.    Right.

           21      Q.    Is there any other segment where you have

           22  various cross sections to take an average of?

           23      A.    No.

           24      Q.    So you don't really have any data to

           25  determine the average up and down the river in any
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            1  particular segment except 6?

            2      A.    No, I don't go agree with that.

            3      Q.    Okay, what data do you have to determine the

            4  average up and down the river on any segment other than

            5  6?

            6      A.    We have historical observations where people

            7  reported depths in the reaches upstream of -- so

            8  Segments 1 -- well, 2 through 5 have direct observation

            9  of my own at a number of different flow rates ranging

           10  from a low of 8 in Segment 5 to like over 5,000 in

           11  Segment 2 and a fair number in between.  So a lot of

           12  direct observations sitting in a boat and paddling with

           13  my hand and -- for all of those segments.

           14      Q.    You certainly don't have the same type of

           15  information on those Segments 1 through 5 as you do on

           16  Segment 6 with these cross sections, do you?

           17      A.    We do have the same.  We have cross section

           18  ratings in all of them.  We don't have historic -- I

           19  don't have personal observations of what the river

           20  looked like prior to statehood in Segment 6 or personal

           21  observation of what it looked like in any of the

           22  segments, for that matter, in 1900.

           23            But I do have -- I believe the river being

           24  substantively similar.  So I guess the answer is, yes,

           25  we do have the same types of information.
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            1      Q.    Okay.  Do you have your 2003 reports there

            2  with you?

            3      A.    I do, except for the appendices.

            4      Q.    Okay.  Can you tell me -- first of all, can

            5  you tell me from recollection where in either of those

            6  reports we would find any cross section data for

            7  specific points on Segments 1 through 5?

            8      A.    Ah.

            9            We don't, not for any specific point.  Well,

           10  in the reports, I don't think we have that.

           11      Q.    Now, the average depth, we know it can't be

           12  the average depth across the cross section, right?

           13      A.    You know what, because you punch me on stuff

           14  like this, I will go look.

           15      Q.    Which question are you answering, this one or

           16  the one just before it?

           17      A.    You asked me if we had any cross section

           18  data.

           19      Q.    Okay.  And I promise I won't punch you,

           20  Mr. Fuller, but I understand the term of speech.

           21            Have you got the Upper Salt report there?

           22      A.    I do.

           23      Q.    You might look on page 5-29, the cross

           24  sections there.  I don't want to lead you astray, but

           25  that's the only cross sections I saw in the report.
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            1            And, again, what you're pulling up there is

            2  your Upper Salt report from 2003, right?

            3      A.    It's the Upper Salt, yes, the Upper Salt in

            4  2003.

            5      Q.    And my understanding, that's Upper Salt

            6  Exhibit Number 27, old Exhibit Number 27.

            7      A.    I think, actually, in reading this, it pokes

            8  in my memory a couple of things.  So one thing it says

            9  here is -- I'm at the bottom of page 5-27, under the

           10  section entitled Hydraulic Rating Curves.  It would be

           11  the fourth line.

           12            "Because the cross section geometry, slope,

           13  hydraulic roughness, and geology of natural rivers

           14  usually varies with distance and time, the estimated

           15  flow depths, widths and velocities should be considered

           16  average values, broadly representative of river

           17  conditions within a reach, rather than exact

           18  specifications of permanent river conditions."

           19            So I guess it's the questions you were asking

           20  me earlier about average.

           21            And the reason, Mark, that I'm going back and

           22  looking at these is I do recall, in doing the data

           23  collection, pulling data from the USGS, looking at

           24  their rating curves.  So we had that information, and

           25  how we incorporated it into the report here is what I'm
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            1  struggling to recall.

            2      Q.    Sure.  Take your time.

            3      A.    Yeah, Table 21 references USGS Rating Curve &

            4  Surveyed Cross Section.

            5            There on 5-29 we've got the two rating

            6  curves.  I think that that's what you were just

            7  pointing to.

            8      Q.    And my question on 5-29 is, where are those

            9  curves at; I mean where on the river are they?

           10      A.    Yeah.  I believe that those -- as I sit here

           11  today, I don't recall exactly.  I know what we did to

           12  get to those and the gentleman that was working on

           13  those.  I know we surveyed cross sections and I know we

           14  took USGS data, and we were trying to make something

           15  that was broadly representative of the reach, rather

           16  than get stuck thinking about a specific point.  So as

           17  I sit here today, I can't tell you exactly where that

           18  cross section is.

           19      Q.    We'll get back to the Upper Salt.  If you

           20  don't mind, let's go back to where we were, if you

           21  could pull your PowerPoint back up.  And we were

           22  looking at Slide 238, and I think what my question I

           23  started on, when you decided to go back and find the

           24  answer on the other one, was, you can tell from looking

           25  at this table, can't you, that the average depth you
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            1  report there is not the average depth across the cross

            2  section?

            3      A.    I can't tell that from looking at this chart.

            4  But from looking at the rating curves and the software

            5  that we use to develop them, normally from that we

            6  would be pulling maximum depths.

            7      Q.    Because if it was the average depth of the

            8  cross section, you should be able to take the average

            9  depth of the cross section times the velocity, times

           10  the top width, and get the flow rate number, right?

           11      A.    That's correct.

           12      Q.    And, frankly, what was curious to me was, of

           13  all the numbers you have on all those tables, the only

           14  one you can do that with is the 90 percent flow rate on

           15  Table 6, at least according to my math, which I'm

           16  conceding is a bit rusty.

           17            So the rest of them come up -- if they come

           18  up with a number that's much higher than your flow

           19  rate, would that mean that you were using the maximum

           20  depths and not the average depths?

           21      A.    That's a clever way of doing that.  That's

           22  probably true.

           23      Q.    And you can do the same thing, can't you, by

           24  taking the flow rate, dividing by the velocity,

           25  dividing by the top width, to get the depth?
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            1      A.    That would get you the average, yeah.

            2      Q.    And if the averages are all significantly

            3  lower than your average depth number, that means your

            4  average depth number really is a maximum depth number?

            5      A.    Yeah.  That's correct.

            6      Q.    Let's go back to our table.  Do you still

            7  have that excerpt I gave you from the 2003 report?

            8      A.    I do.

            9      Q.    I want to look a little bit at the numbers

           10  for your 10 percent flow rate.  And I was a little

           11  confused when I went back and looked at the report and

           12  your PowerPoint, because it seems like you flipped your

           13  nomenclature for the 10 percent and the 90 percent.

           14  Could that be possible?

           15      A.    It's probable.

           16      Q.    Okay.  You just did it to confuse me on

           17  purpose, I'm sure.  I'm joking.  I'm sorry.

           18            So what I'm going to do when I talk about the

           19  10 percent, I'm going to talk about the bottom

           20  10 percent flow rate.  So if I do that, would you

           21  understand that to mean it's either the flow rate

           22  that's 10 percent of the times below that or 90 percent

           23  of the times above that?

           24      A.    So if you want to make the 10 percent the

           25  lowest number, is that what you're saying?
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            1      Q.    I'm going to talk about the top 10 percent

            2  and the bottom 10 percent, just because the 10/90

            3  thing --

            4      A.    So the 10 percent and the 90, that's good.

            5  The 10 percent would be the highest number.

            6      Q.    I guess.

            7      A.    The bigger number.

            8      Q.    I'm just trying to get around the confusion

            9  between the report and the PowerPoint, and I was going

           10  to use the terms top 10 percent and bottom 10 percent.

           11  Does that make sense?  I know it's probably not right

           12  hydrologically, but --

           13      A.    Yeah.  So sorry about flipping them.  This is

           14  something that happens in the literature too, that

           15  people talk about the 10 percent flow one way or the

           16  other, I guess depending on what their interests are.

           17            So if you want to go with what's on the chart

           18  here?

           19      Q.    Let's do that.

           20      A.    All right.

           21      Q.    Okay.  And I want to ask about your --

           22  what on the chart on Slide 238 is your 90 percent flow

           23  rate number.  Right?

           24      A.    Yes.

           25      Q.    And that, for Segment 6, is 277 cubic feet
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            1  per second?

            2      A.    Yes.

            3      Q.    Okay.  Let's go back to the handout I gave

            4  you with Appendix D from your 2003 report, and if you

            5  go to page D1.  This is the same exercise we went

            6  through with the medians.  On page D1, it's Cross

            7  Section 6 -- Cross Section 1, excuse me, the two

            8  curves.

            9            What's the depth you get at 277 cfs?

           10      A.    1.1.

           11      Q.    Okay.  So in Column 6 here on our table, I'm

           12  going to write 277 cfs.  And that's your 90 percent

           13  flow rate for Segment 6, right?

           14      A.    Are you going to ask me each one of these?

           15      Q.    Yeah, I am.

           16      A.    So I'm just going to go page through them so

           17  you don't have to say "Can you see this one?"

           18      Q.    That would be great.

           19      A.    Okay.  1.1, 1.6.

           20            And those of you who are following along in

           21  the audience, feel free to call out your own answers.

           22            2.9.

           23      Q.    Wait a minute.  For Segment 3 you get 2.9?

           24      A.    1.9.

           25      Q.    Okay.
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            1            Segment 4?

            2      A.    1.

            3      Q.    I'm going to write 1.0, just to be

            4  consistent.

            5            Segment 5?

            6      A.    1.1.

            7                 COMMISSIONER ALLEN:  Mark, you're saying

            8  segment.  You mean cross section.

            9                 MR. MCGINNIS:  I'm sorry, I did say

           10  Segment 5.  Yeah, this is for Cross Section 5 we just

           11  did, which is in Segment 6.

           12                 COMMISSIONER ALLEN:  Right.

           13                 MR. MCGINNIS:  We'll get to reaches

           14  later on, and that gets even more confusing, but okay.

           15  BY MR. MCGINNIS:

           16      Q.    So Cross Section 6?

           17      A.    1.2.

           18      Q.    So what I've written here on Column 6 of this

           19  table are the depths using your cross sections and your

           20  90 percent flow rate for -- this is all in Segment 6,

           21  right?

           22      A.    Yeah.

           23      Q.    And those are all in the 1 foot range, except

           24  for 3, which is higher, as it was in the other one,

           25  right?
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            1      A.    Yeah.

            2      Q.    You got a 1.6 in there too.  I didn't mean to

            3  leave that out.  Right?

            4      A.    I do.

            5      Q.    Is there anywhere in your report that

            6  includes information about the 95 percent or the

            7  5 percent duration?

            8      A.    There might be.

            9      Q.    Do you recall where that is?

           10      A.    And you're asking me specifically about the

           11  Lower Salt?

           12      Q.    Well, either one.  My question was more about

           13  the Lower Salt, but I'm going to ask the same question

           14  about the Upper Salt, so if you want to do them both at

           15  the same time, that's fine.

           16      A.    Yeah, it looks like in the Lower Salt report

           17  I did not produce the 5 percent or the 95 percent data.

           18  And what I was doing there was using the flow duration

           19  curves from gages upstream because there weren't

           20  continuous flow records for Segment 6, which at that

           21  time was called Lower Salt.  So I don't see them

           22  reported here in the Lower Salt.

           23            I'm pretty sure in the Upper Salt I actually

           24  produced the curve, but . . .

           25      Q.    You're looking now at the Upper Salt report?
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            1      A.    I am.

            2      Q.    That's Exhibit Evidence Item 27 from the

            3  Upper Salt proceeding.

            4      A.    Well, it looks like I gave 10 percent,

            5  50 percent and 90 percent as well.  But the data sets

            6  are cited.  We were citing to -- at that time it was

            7  Garrett and Gellenbeck.  Now it's a different report.

            8  I know Chris Smith was one of the authors.  But I know

            9  they're both in evidence.

           10      Q.    But you didn't have anything in your report

           11  about 5 percent or 95 percent for either the Upper Salt

           12  or the Lower Salt, right?

           13      A.    I don't specifically recall that.  I do know

           14  the data sources are cited, but I don't -- as I sit

           15  here today, I don't recall putting that in here.  I

           16  thought I had the flow duration curves, but I don't.

           17      Q.    Okay.  Let's go back to Figure 7-3 on

           18  page 7-24 of the Lower Salt report, which was Lower

           19  Salt Evidence Item 30.  You should have it in your

           20  handout there.  And we talked a little bit about this.

           21  I just want to make sure I understand.

           22            On the cross sections themselves that are

           23  shown on this page -- do you have it?  It's the one

           24  that I have the blowup of.

           25      A.    Okay.
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            1      Q.    On each one of these cross sections, it shows

            2  what seem to be different channels.  And from your

            3  testimony before, I thought you might disagree with me

            4  that those are channels.  What's your distinction

            5  there?

            6      A.    Some of them are channels.  Some of them --

            7  well, I guess in some broad sense, they're all

            8  channels, all of the topographic depressions you're

            9  talking about.

           10            We've talked ad nauseam about what the

           11  definition of channels mean, and some of those I would

           12  characterize as high flow channels.  Some of them I

           13  would characterize as low flow channels or a main

           14  channel or a boating channel.  So I guess I've lost the

           15  thread of your question.  Sorry.

           16      Q.    Okay.  Well, let me ask you a more simple

           17  question.

           18            On Cross Section 1 here on Figure 7-3, how

           19  many channels would you say there are?

           20      A.    Yeah, I wish you would use terminology like

           21  main channel or low flow channels, but I'm going to

           22  answer --

           23      Q.    Let me make it easy.  I'm using channels to

           24  include everything that you would consider to be a

           25  channel, regardless of how you want to modify that
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            1  term.

            2      A.    Well, in one sense, I could tell you that

            3  there's one channel there.  It's all one channel.  The

            4  entire cross section is a channel.

            5            In another sense, you've got topographic

            6  depressions, and I count one, two, three, four, maybe

            7  five, maybe six, depending on how high up you want to

            8  go.

            9            But from a navigability standpoint, my guess

           10  is at Cross Section 1 that we have two main channels.

           11  We've got a north and a south channel there.  The way

           12  to verify that would be to go look at the map from

           13  which we took these cross sections and look at how it

           14  was drawn and where the mapmakers show the flow

           15  channel.  In Segment 6 there are some places where

           16  there are two channels, and that looks like one of them

           17  on the cross section.

           18      Q.    So on all these cross sections, you, when you

           19  did this, drew some horizontal lines across these

           20  channels, for lack of a better term.  Can you tell me

           21  what those mean?

           22      A.    Those are water-surface elevations.

           23      Q.    So do you remember what the highest -- the

           24  two lines are?

           25      A.    I don't.  But I do recall that -- and you can
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            1  see in the report. -- that we also looked -- the Land

            2  Department's direction at that time was to look at

            3  flood discharges.  So we ran our rating curves to

            4  include the 2-year, the 5-year, the 10-year, probably

            5  the 25, 50 and 100-year events.  So my guess is that

            6  they're some of those flood discharges because they

            7  make for more of a line.  It's further up into the

            8  cross section, so it's able to distinguish it from the

            9  channel bottom.

           10      Q.    So at this point you don't know what the flow

           11  was for these lines, but you know they were

           12  water-surface elevations?

           13      A.    They are water-surface elevations.

           14      Q.    Okay.  So on Cross Section 1, how many of

           15  these things that I'm calling channels have a

           16  water-surface elevation in them, so that it looks like

           17  there's water in them at least sometime?

           18      A.    Looks to me to be, if you're talking about

           19  the upper one, I would say four.  If you're talking

           20  about the lower one, it looks like, well, at least two.

           21  You would need to blow it up a bit more to see if it

           22  kind of catches the other two.

           23      Q.    Okay.  Let's go with the upper one, since we

           24  don't know what either one of them are in terms of

           25  flow.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 5    11/17/2015
                                                                      1030


            1            So you said four for Cross Section 1?

            2      A.    Yes.

            3      Q.    And I'm going to ask you for all of them, so

            4  if you want to just walk through them for me.

            5      A.    Okay.

            6      Q.    The same question; how many channels are

            7  there that have a water-surface elevation shown on your

            8  cross section?

            9      A.    For the Commissioners' perspective, what

           10  we're talking about here may or may not be the low flow

           11  channel.  These may be flood discharges that we're

           12  talking about, so not something I would consider

           13  relevant to navigability.

           14      Q.    Well, you don't really know whether they're

           15  flood discharges, because you don't really know what

           16  the flow rate is on these lines you drew, do you?

           17      A.    Oh, I do, because I can estimate the depth

           18  there, and they look like they're 6 to 8 feet deep,

           19  which are clearly deeper than the depths that I'm

           20  giving you, so --

           21      Q.    Okay, what's the cfs flow on this upper line

           22  on Cross Section 1?

           23      A.    I don't know.

           24      Q.    Okay.

           25      A.    But I do know the depths compared to the
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            1  rating curve data we just talked about, so . . .

            2      Q.    How many channels are there on Cross

            3  Section 2 that have a water-surface elevation that you

            4  drew on?

            5      A.    Just for the upper line?

            6      Q.    Yes, sir.

            7      A.    This is always -- so it depends on how you

            8  count the lower two there.  So there's two that are the

            9  furthest right.  That water-surface line goes over the

           10  top of what would be some kind of a bar or whatnot.  So

           11  is that one line or is that two channels and one line

           12  or is it -- I don't know.  So . . .

           13      Q.    So you've got that one, the thing you were

           14  just talking about --

           15      A.    Yeah.

           16      Q.    -- plus two more, right?

           17      A.    Yeah.

           18      Q.    So would you go with three to four; can we

           19  agree on that?

           20      A.    Sure, we can do that.  Personally, I would

           21  call it four, but . . .

           22      Q.    You would call it four?

           23      A.    Yeah.

           24      Q.    All right.  Well, I'll go with that then.

           25            How about for Cross Section 3, same question?
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            1      A.    Cross Section 3, we got the same kind of

            2  situation going on, but I'm going to call that five, to

            3  be consistent with what we just said, for the upper

            4  line.

            5      Q.    How about for Cross Section 4?

            6      A.    One.

            7      Q.    Okay.  Cross Section 1 is, I think we said,

            8  is just west of Mill Avenue, right?

            9      A.    Yep.

           10      Q.    It's generally in the area where Hayden's

           11  Ferry was?

           12      A.    Yeah.

           13      Q.    It's generally in the area where Vandermark

           14  and Kilgore reportedly took the 5 tons of wheat down

           15  the river in a flatboat in 1873?

           16      A.    Yes.

           17      Q.    It's generally the area where, when we looked

           18  back in October, we saw pictures of people swimming in

           19  a deep pool with a bridge in the background?

           20      A.    Generally, yeah.

           21      Q.    It's also the area where, I think you said

           22  back in October, the bedrock pushes the water up to the

           23  surface?

           24      A.    Yeah, generally.  It's actually -- yeah,

           25  generally, sure.
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            1      Q.    Within some distance?

            2      A.    Yeah.

            3      Q.    Within a mile or so, does that make sense?

            4      A.    Yeah.

            5      Q.    How about for Cross Section 5; the same

            6  question we've been asking?

            7      A.    I guess I would call that two.

            8      Q.    And Cross Section 6?

            9      A.    One.

           10      Q.    And Cross Section 6 is the one up by Granite

           11  Reef, right?

           12      A.    It's closest to Granite Reef, yes.

           13      Q.    When we talked back in October, I thought you

           14  said that it was pretty well-known that in the Lower

           15  Salt there was a gaining reach from, say, Granite Reef

           16  to someplace up just north of -- or just upstream from

           17  Mill Avenue, and then -- excuse me.  I got that wrong.

           18            It was a losing reach in that stretch from

           19  Granite Reef to someplace by the Tempe Butte, and then

           20  it was gaining again for some period of time, and then

           21  it was losing again, right?

           22      A.    Yes.

           23      Q.    Your analysis with the cross sections didn't

           24  take any of that into account, did it?

           25      A.    Sure, it did.
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            1      Q.    Okay.  So when you ran the numbers through

            2  Cross Sections 1 through 6, didn't you use the same cfs

            3  flow on all of them?

            4      A.    Yes.

            5      Q.    So you assumed that it was the same amount of

            6  water going down the river in Cross Section 1, 2, 3, 4,

            7  5, 6?

            8      A.    Yes.

            9      Q.    Even though you know that's not true?

           10      A.    It's true enough.

           11      Q.    True enough for --

           12      A.    I don't believe that the amount of loss that

           13  occurs there is significant enough relative to the rest

           14  of what we're doing to have made any kind of

           15  substantive difference.

           16      Q.    Okay.  Do you have any idea of how big the

           17  losses are and the gains are?

           18      A.    Yes.

           19      Q.    What's your estimate of what they are?

           20      A.    The Thomsen-Porcello deal with that, and

           21  they're --

           22      Q.    Okay.

           23      A.    And depending on how you look at that, we're

           24  looking at less than 30 cfs in terms of what comes up.

           25  Somewhere in the neighborhood of about 50 cfs that goes
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            1  down.  So on 1,300 cfs, 1,230, whatever, 30 cfs is

            2  noise.  It's not a significant number.  It's not going

            3  to make the difference between navigability or

            4  nonnavigability.

            5                 CHAIRMAN NOBLE:  Mr. McGinnis, would now

            6  be a good time to take a break?

            7                 MR. MCGINNIS:  It would be fine.

            8                 CHAIRMAN NOBLE:  Okay.  Let's take a

            9  break for 15 minutes.

           10                 (A recess was taken from 9:57 a.m. to

           11  10:15 a.m.)

           12  BY MR. MCGINNIS:

           13      Q.    Mr. Fuller, before the break, I think you

           14  said that the depths you determined at the cross

           15  sections in Segment 6 were the maximum depths across

           16  the cross sections, not the average, right?

           17      A.    The depths that we recorded I believe are

           18  maximums, yes.

           19      Q.    So are you okay if I write, just to make it

           20  clear -- I didn't put average on Columns 5 or 6.  These

           21  are maximum depths we're talking about, right?

           22      A.    I believe so, yes.

           23      Q.    All right.  So I'm going to write maximum,

           24  just so the exhibit will -- and I'm going to say "Max"

           25  for maximum, okay.
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            1            All right.  We handed you before the break a

            2  copy of Upper Salt Exhibit X017, which is also State

            3  Land Department Number 118.  Is this a document you're

            4  familiar with?

            5      A.    Yes.

            6      Q.    Okay.  Can you tell us what it is?

            7      A.    It's a Water Resources Investigations Report

            8  by the U.S. Geological Survey, and the authors were

            9  Thomsen and Porcello.  It's entitled "Predevelopment

           10  Hydrology of the Salt River Indian Reservation, East

           11  Salt River Valley, Arizona."

           12      Q.    And it's from November 1991, right?

           13      A.    That's correct.

           14      Q.    Is this the Thomsen and Porcello report

           15  you've referred to a couple times this morning?

           16      A.    Yes.

           17      Q.    I think as we left for break, you said that

           18  Thomsen and Porcello had quantified the gaining and

           19  losing reaches from Granite Reef to the Gila

           20  confluence; is that right?

           21      A.    I don't recall saying the Gila confluence.  I

           22  don't remember thinking about it in that perspective.

           23  That may be the case, though.

           24      Q.    Okay.  Can you show me where in this report

           25  that analysis is?
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            1      A.    Well, they make reference to it in the

            2  abstract and what their results were, in the third

            3  paragraph.

            4      Q.    Can you just tell me which particular part

            5  you're talking about in terms of the gaining and

            6  losing?

            7      A.    Well, they're talking about they developed a

            8  groundwater flow model.  That's in the third paragraph

            9  of the abstract, and then it's described in detail

           10  elsewhere.  They developed a groundwater flow model.

           11  It was developed to simulate groundwater flow, riverbed

           12  infiltration, mountain-front recharge, and

           13  evapotranspiration for the purposes of evaluating

           14  predevelopment groundwater conditions.

           15            Skipping down a couple of sentences, looks

           16  like the sixth line, "Average values for components of

           17  ground-water flow determined from the model for the

           18  study area include recharge by infiltration from the

           19  Salt River, 19,700 acre-feet per year; mountain-front

           20  recharge and subsurface inflow, 10,700 acre-feet per

           21  year; discharge to the Salt River near Tempe, 9,800

           22  acre-feet per year; evapotranspiration from

           23  ground-water, 13,300 acre-feet per year; and subsurface

           24  outflow, 7,300 acre-feet per year."

           25      Q.    Okay.  I'm sorry.  You've got to give me a
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            1  little more than that.  Just help me understand which

            2  of those numbers you just read show what the gaining

            3  and losing reaches of Segment 6 were and the

            4  quantities.

            5      A.    Well, the quantities are the acre-feet per

            6  year numbers that I gave you.

            7      Q.    All of them or which ones?

            8      A.    Well, they're all quantities.

            9      Q.    Well, I understand that.

           10            Do all of them relate to gaining or losing on

           11  the Salt River?

           12      A.    No.

           13            Well, indirectly, but as I think you mean it,

           14  the infiltration from the Salt River, so that would be

           15  losses, would be 19,700 acre-feet per year.

           16      Q.    That's the part where it's losing then,

           17  right?

           18      A.    Yes.

           19      Q.    Okay.

           20      A.    So it's infiltration, so that's going from

           21  the surface into the groundwater.  Discharge to the

           22  Salt River near Tempe is 9,800 acre-feet per year, and

           23  that would be the amount that's coming up, driven to

           24  the surface by the sub -- impermeable barriers in the

           25  subsurface.  And then it's got the subsurface outflow
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            1  of 7,300 acre-feet per year, which could or could not.

            2  And then you have to dive into the report, and it

            3  treats it several ways, and he also cites work from Lee

            4  in 1905.  And I recall looking at this a while back.

            5  Let me see if I can find that here.

            6      Q.    Looks like you're getting some help there.

            7      A.    Pardon me?

            8      Q.    Mr. Slade came up to help you find it, I

            9  think.

           10      A.    Well, on page 13, in the section that's

           11  entitled Ground Water that starts on page 12, that's

           12  where he cites some previous work that was done by

           13  Davis, and that may be A.P. Davis, in 1897; and then

           14  some work by Lee -- that may be Willis Lee. -- 1905.

           15  And it talks about declining water levels and seepage

           16  amounts, and it's got some numbers in there as well.

           17  That wasn't exactly what I was looking for, though.

           18            In Table 2 on page 27, he summarizes the

           19  results of their modeling here.  And you'll have to

           20  excuse me.  I wasn't really prepared to testify on this

           21  document.  I'm familiar, I've read it in the past.

           22  I've skimmed parts of it again.

           23      Q.    This is a pretty important document for

           24  purposes of your testimony, isn't it?

           25      A.    It is.
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            1      Q.    Okay.  You're talking about Table 2 on

            2  page 27?

            3      A.    Right.  So this is the groundwater flow

            4  components from their model, and you can see those

            5  numbers simulated in the modeled area.  If you go back

            6  to the abstract, you can find a little more

            7  descriptive.

            8            So, for instance, he says "Discharge to the

            9  Salt River near Tempe," on page 1, "9,800 acre-feet per

           10  year."  You can see that you see that in the second

           11  column of Table 2 on page 27, discharge to the Salt

           12  River is 9,800.

           13      Q.    Let me see if I can make this easier for you.

           14            So the numbers we're talking about about

           15  gaining and losing on the river are in the magnitude of

           16  around 10,000 acre-feet a year; is that right?

           17      A.    In that magnitude, sure.

           18      Q.    And that's the part that you thought was

           19  insignificant?

           20      A.    On a cfs, yeah, basis, yeah, relative to the

           21  flow rate, the median flow rate on the river.

           22      Q.    Let's go back to your PowerPoint.  If you

           23  have more to answer that question, but that's really

           24  all I was looking for.  Is that okay?

           25      A.    That's fine, yeah.
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            1      Q.    On your PowerPoint, on Slide 228, this is a

            2  different table entitled Salt River Hydrology, and for

            3  the 50 percent flow rate for Segment 6 on this table,

            4  you have that 1,230 cfs, right?

            5      A.    Yes.

            6      Q.    And it says "USGS, 1991."  Is that a

            7  reference to Thomsen and Porcello?

            8      A.    Yeah.  You can see the last line on the slide

            9  there.

           10      Q.    And that was my question.  The asterisk next

           11  to the 1,230, is that just to denote the source?

           12      A.    Yes.

           13      Q.    So if you go over to Slide 238, on the 1,230,

           14  there again you have an asterisk.  Is that just related

           15  to the source, or is there some other reason you have

           16  an asterisk next to that number?

           17      A.    I don't have any notation as to what I -- why

           18  I had that there.

           19      Q.    No reason that you know of that you would put

           20  an asterisk there?

           21      A.    It's the same number.

           22            No, no reason that I know of.

           23      Q.    Okay.  Can you show me where in the Thomsen

           24  and Porcello report that 1,230 cubic feet per second

           25  number appears?
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            1      A.    It doesn't.

            2      Q.    Okay.  You said you got the number from this

            3  report, right?

            4      A.    Yes.

            5      Q.    Where did you get the -- how did you get the

            6  number from it?

            7      A.    Made a conversion from acre-feet per year.

            8      Q.    Okay.  Is there an acre-feet per year

            9  number --

           10      A.    Yes.

           11      Q.    -- shown in that report?

           12      A.    Yes.

           13      Q.    Okay.  Can you show us that?

           14      A.    The simplest place to find it is in, again,

           15  in the abstract on page 1, and it's the second

           16  paragraph, second line, "median annual discharge

           17  950,000 acre-feet."

           18      Q.    On page 10, second full paragraph, there's

           19  also a number in there of median annual discharge of

           20  889,000 acre-feet.

           21            Do you know what the difference is between --

           22  I mean other than 51,000, I mean why is there a 950 and

           23  889?

           24      A.    Tell me where you're looking on page 9, or

           25  page 10.
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            1      Q.    Looking at the second full paragraph on

            2  page 10, about halfway down that paragraph.

            3            "On the basis of available records, the

            4  combined average discharge of the Salt and Verde Rivers

            5  is 1,223,000 acre-feet per year; the median discharge

            6  is 889,000 acre-feet per year."

            7            I'm just trying to figure out the difference

            8  between the 950 number, which actually does appear on

            9  page 12, and the 889 number.

           10      A.    Yeah.  From what I'm reading right here

           11  today, and, again, it would be nice to have time to

           12  reread this in great detail, but what it looks like to

           13  me, he says combined average discharge from the

           14  available records is those numbers, and those are from

           15  gages on the Salt River, and those gages are a distance

           16  upstream of Segment 6 and the Lower Salt River, as

           17  they're modeling it.  So I would -- my understanding is

           18  that it was the intervening area between those gages.

           19      Q.    So your opinion would be the 950 is the

           20  better number for Segment 6?

           21      A.    Yeah.  That's the number they report as

           22  their, kind of, final number.

           23      Q.    And in the work that Thomsen and Porcello

           24  did, the 950 was the median annual number for different

           25  years, right?  Of all the annual discharge numbers,
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            1  that was the median, right?

            2      A.    That was what their modeling and analysis

            3  concluded was the predevelopment median discharge.

            4      Q.    In acre-feet per year?

            5      A.    In acre-feet per year.

            6      Q.    Okay.  So that's the annual number?

            7      A.    Yes.

            8      Q.    And you said you did a conversion?

            9      A.    Yes.

           10      Q.    Okay.  Can you tell me how you did that?

           11      A.    Yeah, so --

           12      Q.    Have you got a calculator?  I've got a

           13  calculator, if you need one.

           14      A.    No.

           15      Q.    Okay.  I do.  So go ahead.

           16      A.    Yeah.  So you have the 950,000 acre-feet per

           17  year.  So you have acre-feet in the numerator, and you

           18  need to multiply by 43,560 cubic feet --

           19      Q.    Okay.

           20      A.    -- per acre-feet.  And then you need to

           21  divide by -- you need to convert years into seconds to

           22  get to cfs.  So in each year there's 365.25 days.  So

           23  you divide by that.

           24      Q.    Okay.

           25      A.    And then you're going to divide by 24, which
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            1  is hours per day.  Then you're going to divide by

            2  3,600, which is seconds per hour.  And you're going to

            3  get a number that's something like 1,300-and-something.

            4      Q.    Right.

            5      A.    Not 1,230.

            6      Q.    Right.

            7      A.    Which I'm aware of the conversion was done

            8  incorrectly 20-some years ago when we wrote the

            9  original report, and it just didn't seem worth the

           10  fight of updating it since it's a higher number.

           11      Q.    Okay.  So seems to me that what you did is

           12  take the median annual number and average that across

           13  every second of the year, right?

           14      A.    I don't understand the question.

           15      Q.    Well, if you divide by the number of seconds

           16  in a year, aren't you averaging it per second?

           17      A.    The median -- that's what the median annual

           18  discharge is, is it's the flow rate that's half of the

           19  numbers are above it and half of the numbers are below

           20  it.  And it's a number that these folks are reporting,

           21  the USGS, U.S. Geological Survey, and I'm merely

           22  reporting their number.

           23      Q.    But isn't what they did was say if you have

           24  an annual discharge from various years, this is the

           25  median number for the years?  Isn't that what they
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            1  reported, median annual discharge in acre-feet per

            2  year?

            3      A.    I'm still not understanding the question.  As

            4  opposed to what?

            5      Q.    Well, let me ask you this.  Does their number

            6  take into account differences in total flows for

            7  different years?  Is that how they got to the median?

            8      A.    I believe that it did.  I mean they're using

            9  U.S. Geological Survey data, so that they would be

           10  looking at the total flow in one form or another.

           11      Q.    Okay.  Does their number take into account

           12  the differences between days of the year that are shown

           13  on your hydrographs that you put in your PowerPoint

           14  about the historic boating account, or something like

           15  that?

           16      A.    I'm still not understanding the question.

           17  Does it account -- you asked me does their number

           18  account for specific days of the year?

           19      Q.    Well, doesn't your conversion of their number

           20  assume that the flow is exactly the same every second

           21  of the year?

           22      A.    No.  It's a median discharge, so it's, by

           23  definition, telling you that it does vary, and half of

           24  the flows are higher and half of the flows are less.

           25      Q.    But it's a median of the annual numbers,
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            1  right?

            2      A.    I don't know.

            3      Q.    You would agree with me that when you take an

            4  annual number and divide it by the number of seconds in

            5  a year, you're getting an average for every second of

            6  the year that's the same all year long?

            7      A.    When you portray one number as characterizing

            8  all of the flows during the seconds -- the many seconds

            9  that make up a year, then, yes, you're using the same

           10  number for every second of the year.  I don't know that

           11  that's characterized as being an average or not,

           12  though.

           13      Q.    You didn't do anything to determine what the

           14  median was of the flows over the course of the year?

           15  You just averaged it per second; isn't that right?

           16      A.    What I did was I converted acre-feet per year

           17  and just did a unit conversion.  So the number, the

           18  950, came from the work that Thomsen and Porcello did.

           19      Q.    And that's an annual number.  They reported

           20  it as an annual number.

           21      A.    The median annual discharge is how they

           22  report it.

           23      Q.    Right.

           24      A.    Yeah.  And I don't --

           25      Q.    And you converted that to feet?
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            1      A.    I'm just doing a unit conversion from there

            2  to cubic feet per second.

            3      Q.    Right.  You converted that to feet, first of

            4  all, with the 43,560, right?

            5      A.    Cubic feet.

            6      Q.    Right.

            7            And then you averaged that over every second

            8  in the year, right?

            9      A.    It's not averaging.  It's converting.

           10      Q.    Okay.  Well, if I take a number and divide it

           11  by the number of seconds in a year, isn't that an

           12  average for the seconds in the year?

           13      A.    Not really.

           14      Q.    Let's take a look at Table 7-13 on page 7-17

           15  of your 2003 report, which is -- on the Lower Salt,

           16  which is Evidence Item 30.  Do you see that?

           17      A.    You're back in the report here?

           18      Q.    Yeah, I'm sorry, back in the excerpt.  It's

           19  in the excerpt I gave you, actually.

           20      A.    And you wanted 7-13?

           21      Q.    Right.

           22      A.    Table 7-13?

           23      Q.    Table 7-13 on page 7-17.

           24      A.    Yes.

           25      Q.    And this table is entitled Salt River Flow
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            1  Duration Statistics (cfs).  Do you see that?

            2      A.    Yes.

            3      Q.    And the bottom two rows of this table that

            4  you prepared show Combined Flow and Reconstructed Flow.

            5  Do you see that?

            6      A.    I do.

            7      Q.    Can you tell me the difference between those

            8  two rows?

            9      A.    Yes.

           10      Q.    What is it?

           11      A.    The combined flow is simply adding up the

           12  numbers above from the Salt River-Roosevelt gage and

           13  the Verde River-Tangle Creek gage.  And then the

           14  reconstructed flow is what Thomsen and Porcello

           15  computed.

           16      Q.    Okay.  And the combined flow adds up numbers

           17  from two gages that are both upstream from the dams and

           18  the diversions, right?

           19      A.    Yes.

           20      Q.    And so for your testimony on Slide 238 of

           21  your PowerPoint for Segment 6, you chose the combined

           22  flow number for the -- says here 10 percent, but on

           23  your table on the PowerPoint it says 90 percent.  You

           24  chose the 277 cfs, right?

           25      A.    Yes.
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            1      Q.    From the Combined Flow row, right?

            2      A.    Yes.

            3      Q.    You chose the 1,230 cfs from the

            4  Reconstructed Flow row?

            5      A.    Yes.

            6      Q.    And I have no idea how you got to 3,062 for

            7  the other percentage.  How did you get that?

            8      A.    Yeah, the USGS has updated their flow

            9  duration statistics from that which was available when

           10  we did the first report.  That was the -- I think it's

           11  Stockton and Smith.  No.

           12            Anyways, it's updated data.  So there's more

           13  data that was available from the report that was done

           14  earlier to the one that was done in 1996.

           15      Q.    You didn't choose the 581 cfs that's on the

           16  Combined Flow number?

           17      A.    That's correct.

           18      Q.    And why did you choose the 1,230 instead of

           19  the 581?

           20      A.    Yeah.  The Salt River-Roosevelt gage is in

           21  Segment 3.  It's upstream of Tonto Creek.  It's

           22  upstream of a number of other creeks.  The Verde-Tangle

           23  Creek gage, I don't remember the segmentation numbers

           24  in there, but I believe it's the second from the last

           25  one.  Would that be 5?  So we're missing a whole
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            1  segment and a number of tributaries.

            2            My recollection is that the drainage area is

            3  significantly different, and I wrote it down somewhere.

            4  I could find it if it's really important to you.  But

            5  we're missing a lot of drainage area.  So if Thomsen

            6  and Porcello, in their work, had reported a 10 percent

            7  flow and a 90 percent flow, I think I would prefer to

            8  use that, just because of the amount of area that I'm

            9  missing.  And you can see that in the difference

           10  between the simple adding them.

           11            So my guess is that I'm conservative on the

           12  low end by using the combined flow rather than, you

           13  know, if such a thing were available, to do the

           14  reconstructed flow.  I think if they had done their

           15  work, given the comparison of the median, I would

           16  suspect that the 10 percent flow would be somewhat

           17  higher than the combined flow, and the 90 percent flow

           18  would be significantly higher.

           19      Q.    Okay.  So instead of the number from the

           20  actual gages that are upstream from the dams and

           21  diversions, you chose the number that you had converted

           22  from the Thomsen and Porcello annual median discharge

           23  number?

           24      A.    That's right.

           25      Q.    So as a practical matter, you got 581 cfs
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            1  combined flow.  Is that the Salt and the Verde both?

            2      A.    Yes.

            3      Q.    And I think on the Verde you testified that

            4  the median flow rate at the Verde at Tangle gage was

            5  about 240; does that sound about right?

            6      A.    I don't recall.

            7      Q.    We can go back to that, but I think it was --

            8  let's assume for this it's 240, okay?

            9      A.    Okay.

           10      Q.    So if the -- the 581 would include the 240,

           11  right, if that's the right number?

           12            Actually, you got --

           13      A.    Yeah, at 238.

           14      Q.    The numbers already here.  You've got 238.

           15      A.    So that's about 240, and that's about the

           16  level of difference between the two additions of the

           17  USGS work.

           18      Q.    So looking at the numbers you have here, you

           19  have 343 cfs basically coming off the White Mountains

           20  into the Salt River at Roosevelt, right?

           21      A.    Okay.

           22      Q.    And you've got 238 cfs coming off the

           23  Mogollon Rim into the Verde River down to Tangle Creek?

           24      A.    Yep.

           25      Q.    And you've got 649 cfs coming from the rest
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            1  of the discharges between Roosevelt and the Verde

            2  confluence?

            3      A.    That's part of it, yeah.

            4      Q.    What else is it?

            5      A.    Well, the modern gage -- I said this a number

            6  of times now.  The modern gage data don't account for

            7  the depletions of flow.  So those are depleted flow

            8  numbers.

            9            The Thomsen and Porcello were computing the

           10  reconstructed flow predevelopment discharge.  So

           11  they're also accounting for the loss of flows to the

           12  uses, things that take water out of the river.

           13      Q.    So you think that the two things you just

           14  mentioned account for more flow than the total coming

           15  off the White Mountains into the Salt River and the

           16  total coming off the Rim onto the Verde combined?

           17      A.    Not only do I think that, Thomsen and

           18  Porcello and the USGS quality control believe that, and

           19  whoever they did this work for that approved it and

           20  allowed it to be published.

           21      Q.    And that's assuming that your conversion of

           22  Thomsen and Porcello's annual acre-foot number to cfs

           23  maintained it still as a median and not an average?

           24      A.    Yes.

           25      Q.    Do you know what the depths would have been
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            1  on your cross sections in Segment 6 if you used the

            2  581 cfs?

            3      A.    Not offhand, no.

            4      Q.    Okay.  Well, let's go back to that.  Do you

            5  still have the Appendix D that we went through before?

            6      A.    Yep.

            7      Q.    What's the depth at Cross Section 1 at

            8  581 cfs?  Again, this is maximum depth, right?

            9      A.    It's not my testimony that 581 is the right

           10  number; but reading the graph here, if you want to go

           11  through that exercise, at Cross Section 1, would be

           12  about 1.6.  At Cross Section 2, we're looking at about,

           13  oh, 2.2.  At Cross Section 3, we're looking at about

           14  2.7.

           15      Q.    You said 2.7?

           16      A.    Yep.

           17            At Cross Section 4, looking at about 1.6.

           18  Cross Section 5, oh, about 1.7.  And at Cross

           19  Section 6, about 1.8.

           20      Q.    So the difference between the depth numbers

           21  in Column 7 on this exhibit and the depth numbers in

           22  Column 5 on this exhibit is the difference between

           23  using the actual gage numbers that you reported and

           24  using your conversion of the Thomsen and Porcello

           25  annual median number; is that right?
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            1      A.    Using the actual gage numbers for locations

            2  that were significantly upstream versus my conversion

            3  of Thomsen and Porcello's number, yes.

            4      Q.    Let's talk a little bit about the Upper Salt

            5  then.  And you mentioned this a little bit earlier.

            6  You didn't do quite as extensive of cross section work

            7  for the Upper Salt as you did for the Lower Salt in the

            8  2003 reports, did you?

            9      A.    I wouldn't characterize -- by cross section

           10  work, you're talking about the --

           11      Q.    The thing we've been talking about all

           12  morning.

           13      A.    The thing, the chart it has there on 7-24

           14  that you've blown up.

           15      Q.    Yeah.

           16      A.    What is extensive.

           17            Well, we had six cross sections on the Lower

           18  Salt, and we had two for the Upper, so . . .

           19      Q.    So you had six cross sections for Segment 6,

           20  and you had two that you used for Segments 2 through 5?

           21      A.    That's correct.

           22      Q.    Jon, we've handed you some excerpts from your

           23  Upper Salt report from 2003, which my understanding is

           24  Upper Salt Exhibit Evidence Item Number 27.  I know you

           25  have a copy of this because we've talked about it some
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            1  this morning, but I wanted to give you the excerpts and

            2  make sure the Commissioners had them so they could

            3  follow along.

            4            What I hope to have given you is the title

            5  page, the title page for Section 5, and then pages 5-1,

            6  5-3, 5-20 and 5-29.  Is that -- did we get the copying

            7  right on that?

            8      A.    You did.

            9      Q.    And I think we already established that your

           10  Upper Salt report didn't include any specific cross

           11  section for the reach between Stewart Mountain and

           12  Granite Reef; is that right?

           13      A.    I'm sorry.  Could you repeat the question?

           14      Q.    This report didn't include any specific cross

           15  section for the reach between Stewart Mountain and

           16  Granite Reef?

           17      A.    This report applied to the Salt River above

           18  Granite Reef.  So it was the intention, with the data

           19  we had, that it would include that reach, yes.

           20      Q.    But there's nothing in the report that says

           21  this is a cross section for the area from Stewart

           22  Mountain to Granite Reef?

           23      A.    We did not call that out separately, correct.

           24      Q.    And so for all the segments other than --

           25      A.    Hang on a second.  Let me just double-check.
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            1      Q.    Sorry.

            2      A.    Well, it says in Table 21 on page 5-28 --

            3  that's not one of the pages you gave me.  It says that

            4  for Reach -- oh, what at that time we were calling

            5  Reach 3, which if we look back on page 5-1, Reach 3 is

            6  Stewart Mountain to Granite Reef.  We used topographic

            7  map geometry to develop the rating curve, but that

            8  rating curve and the cross section I did not see copied

            9  in the report here.

           10      Q.    Okay.  We do have, though, a cross section

           11  that's just down the stream from Granite Reef, right?

           12      A.    Yes.

           13      Q.    And that's the one that was shown on

           14  Figure 7-3 of your Lower Salt report?

           15      A.    Yes.

           16      Q.    Do you have any reason to think that the

           17  cross section just below Granite Reef would be

           18  substantially different than what a cross section would

           19  look like just above Granite Reef?

           20      A.    There would be some differences.

           21      Q.    What would those differences be?

           22      A.    Well, one thing is, downstream of Granite

           23  Reef the Salt River is very different today than it was

           24  prior to Anglo impact, or I would say prior to

           25  statehood.
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            1      Q.    How about looking at ordinary and natural

            2  conditions?  My question wasn't very precise, but

            3  that's what I meant.

            4      A.    Yeah.  I think that the Segment 5 is a

            5  reasonable proximity -- proximile for what the river

            6  would have looked like in Segment 6.  It's a little

            7  more confined, certainly, today.  Yeah.  So there are

            8  some differences, but I would expect it to be

            9  substantively similar.

           10      Q.    And your median natural flow number for

           11  Segment 5 is 992; is that right?

           12      A.    Yes.

           13      Q.    And you got to that number by taking the

           14  Thomsen and Porcello number and backing out 238 cfs for

           15  the Verde?

           16      A.    Right.

           17      Q.    Right?

           18      A.    Right.

           19      Q.    So if the Thomsen and Porcello number happens

           20  to be wrong, it would also affect your number for

           21  Segment 5, right?

           22      A.    Yeah, the math would be different.

           23      Q.    Let's look on the Lower Salt report, Evidence

           24  Item 30 in the Lower Salt, page D16, which is part of

           25  that Appendix D we spent most of the morning on.  And
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            1  that's the curves for Cross Section 6, right?

            2      A.    Right.

            3      Q.    And if you use that cross section, which you

            4  just said was pretty similar to what's in Segment 5, if

            5  you use that and put in your 992 cfs, what depth do you

            6  get?

            7      A.    .5, .6.  It looks like I flip-flopped the

            8  numbers again.

            9            No.

           10      Q.    It's the box, not the circle, right?

           11      A.    It is the box.

           12            Well, if you're -- 998 would give us 2.6.

           13  992.  Sorry.  2.6, 2.5.

           14      Q.    And do you recall what you testified to back

           15  in October about what the depth would be in Segment 5

           16  at the 992?  It's on page 238 of your PowerPoint.  Do

           17  you recall what that was?

           18      A.    Segment 5 is 3.8.

           19      Q.    That's quite a bit different than the 2.5,

           20  2.6 that you got by using this cross section, right?

           21      A.    It would be 1.2 or 1.3 feet different.

           22      Q.    Almost 50 percent more?

           23      A.    Depending on which you started -- which one

           24  you put in the numerator, yeah, or the denominator.

           25      Q.    Back to the Upper Salt report, Jon.  And I
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            1  think you already covered some of this on your own.

            2            You still have that Exhibit 27, the Upper

            3  Salt report?

            4            I'm sorry, I didn't -- were you still looking

            5  at the answer for the last one?

            6      A.    I am.

            7      Q.    Okay.  Go ahead.

            8      A.    Just thinking about it.

            9            No.

           10      Q.    Nothing different about your answer that you

           11  want to say?

           12      A.    No.

           13      Q.    The exhibit -- Upper Salt Exhibit 27 that we

           14  just gave you, I think you said you divided the Upper

           15  Salt, what was then the Upper Salt, into three reaches,

           16  right?

           17      A.    Yes.

           18      Q.    And those are discussed on page 5-1 of that

           19  report?

           20      A.    That's right.

           21      Q.    And Reach 1 was the Black River/White River

           22  confluence to Roosevelt, right?

           23      A.    Yes.

           24      Q.    And Reach 2 was Roosevelt to Stewart

           25  Mountain, right?
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            1      A.    Yes.

            2      Q.    And Reach 3 was Stewart Mountain to Granite

            3  Reef?

            4      A.    Yes.

            5      Q.    If you look on Table 17, page 5-20 of that

            6  report, it says Long-Term Flow Estimates for the Upper

            7  Salt River.  Do you see that?

            8      A.    Yes.

            9      Q.    What number did you report as the median flow

           10  rate for the reach from Stewart Mountain to Granite

           11  Reef in this 2003 report?

           12      A.    360 to 580.

           13      Q.    And that's quite a bit different than the 992

           14  you're testifying to now, right?

           15      A.    Yeah, it is.

           16      Q.    Let's go back to the Cross Section 6 we were

           17  just looking at that you said was -- even though it's

           18  below Granite Reef, it's representative of what was in

           19  Segment 5.

           20            If you look at that Cross Section 6 and you

           21  take the 580 that you have here on Table 17, what kind

           22  of depth do you get?

           23      A.    It would be about 1.8.

           24      Q.    Okay.  How about if you take the 360, which

           25  is the other number you reported for the median natural
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            1  flow on Reach 3?

            2      A.    You said 360?

            3      Q.    Yeah, it says 360 to 580.  So you already

            4  gave me the 580.  I want to do the 360.

            5      A.    About 1.4.

            6      Q.    And both of those numbers are quite a bit

            7  lower than the 3.8 that you testified to in October,

            8  right?

            9      A.    They are indeed lower.

           10      Q.    Do you have the Upper Salt report there still

           11  with you?

           12      A.    Yeah.

           13      Q.    Okay.  And I didn't have this in the

           14  excerpts, but you have it there.  Can we go to

           15  page 5-31, Table 22?

           16            In that table, look down to the part where it

           17  says Reach 3 - Salt River Near Verde River Confluence -

           18  Alluvial Channel Section, right?

           19      A.    Yes.

           20      Q.    That's the Stewart Mountain to Granite Reef

           21  section of the Upper Salt report?

           22      A.    Yes.

           23      Q.    And in the first row there, you talk about

           24  Mean Annual Flow.  That's the average, not the median,

           25  right?
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            1      A.    That's correct.

            2      Q.    You had a mean annual flow of 1,455 cfs,

            3  right?

            4      A.    Yes.

            5      Q.    And that, you said, corresponded to a depth

            6  of 2.9 feet?

            7      A.    Correct.

            8      Q.    And when you testified last month, you said

            9  the mean annual flow was lower than that.  Excuse me,

           10  the median annual flow was lower than that.

           11            The median that you testified to in October

           12  was lower than this 1,455 mean for this segment, right?

           13      A.    Yes.

           14      Q.    But with that lower number, you somehow came

           15  out with a higher depth?

           16      A.    Yes.

           17      Q.    Your Segment 4, current Segment 4.  Sorry to

           18  go back between reaches and segments, but it's partly

           19  your fault, because you changed the nomenclature

           20  yourself.  And I know they're different and I know why

           21  you did it.  I'm not accusing you of anything.  It just

           22  gets confusing.

           23            Your Segment 4 goes from Roosevelt Dam to

           24  Stewart Mountain Dam?

           25      A.    It goes from near Roosevelt Dam.  They're
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            1  approximately correct, yeah.  The dams aren't actually

            2  the boundaries, but that's the vicinity.

            3      Q.    Close enough.

            4      A.    Yeah.

            5      Q.    Is there any water that comes in between the

            6  real boundary and the dam?

            7      A.    In the ordinary and natural condition, there

            8  may have been, but not a significant amount, no.

            9  They're pretty close.

           10      Q.    Let's pull up your Slide 237, back on your

           11  PowerPoint.

           12            So your Segment 4 goes from Roosevelt Dam to

           13  Stewart Mountain, right?

           14      A.    Yes.

           15      Q.    And your median natural flow number for

           16  Segment 4 is 341 cfs?

           17      A.    Yes.

           18      Q.    Your Segment 5 starts right at the end of

           19  that segment at Stewart Mountain and goes to the Verde

           20  confluence?

           21      A.    Yes.

           22      Q.    And your median natural flow rate for

           23  Segment 5 is 992 cfs?

           24      A.    Yes.

           25      Q.    Where did the other 651 cfs come from at
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            1  Stewart Mountain under ordinary and natural conditions?

            2      A.    Yeah, well, you know, you use the data that

            3  you have.  So we have flow data from the Roosevelt

            4  gage, which is upstream of Lake Roosevelt, it's

            5  upstream of Tonto Creek, a number of other perennial

            6  streams that come in, not as big as Tonto Creek.

            7            And we're recognizing that as you go in the

            8  downstream direction, you would expect, in this part of

            9  the canyon reach of the Upper Salt River, you would

           10  expect the discharges to increase in the downstream

           11  direction.  Unfortunately, we don't have a lot of gages

           12  there, because they're underneath reservoirs and

           13  whatnot, and so we don't have any data.  So I'm just

           14  using what I know to be a lower number, and in reality,

           15  we know that the discharge would gradually increase or

           16  episodically increase as tributaries came in or springs

           17  discharged.  So as we increase the watershed area, we

           18  would expect the discharge.  But I'm using a lower

           19  discharge for Segment 4 than reality would dictate.

           20      Q.    And I appreciate your explanation.  But you

           21  would agree with me that the analysis to which you

           22  testified in October to the Commission has 649 cfs sort

           23  of automatically magically arising at the location of

           24  Stewart Mountain Dam?

           25      A.    Yeah, no, I didn't rely too much on magic.
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            1      Q.    Well, it seems like you did, maybe.

            2      A.    Yeah, well, but I think I'm explaining that

            3  we have different data sets in different reaches, so,

            4  you know, where do we draw the boundaries.  So I guess

            5  I could have, you know, gone and looked at the drainage

            6  area for every tributary that came in, the hundreds of

            7  tributaries that came in, and made an adjustment.  And

            8  I would have had hundreds of rating curves along the

            9  way, and maybe that would've appeared less like magic

           10  to you.  And I'm not sure.  That might have been the

           11  illusion, rather than the reality of what's going on.

           12            So we bumped it up there because in looking

           13  at the amount of drainage area that was not considered

           14  as we moved in the downstream direction, it seemed

           15  appropriate.  And like you, I looked at those numbers

           16  and said, well, if it's 1,230 in Segment 6 and I've got

           17  this much coming in from the Verde, that number, using

           18  the Roosevelt number, is significantly underestimating

           19  the flow in Segment 5.  So I felt I needed to make an

           20  adjustment there.

           21      Q.    So did you consider the possibility that the

           22  1,230 number might be significantly overestimating the

           23  flow in Segment 6?

           24      A.    No.  Well, I mean I looked at the number.  I

           25  compared it to the median.  In the original report, you
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            1  know, we had that and other numbers as well.  So it

            2  seemed like a reasonable number to me.  I have a high

            3  reliance on the USGS for doing sound scientific work.

            4  They don't have a dog in this fight.  So I don't think

            5  they were particularly biased one direction or the

            6  other.  It seemed like a reliable independent source to

            7  use.

            8      Q.    But the Thomsen and Porcello number from the

            9  USGS that they reported was a median annual acre-foot

           10  number, right?

           11      A.    Yes.

           12      Q.    And you're the one that got it down to the

           13  1,230 cfs?

           14      A.    All I did was convert the units.

           15      Q.    By dividing by the number of seconds in a

           16  year?

           17      A.    All I did was convert the units.

           18      Q.    Let's go back to your PowerPoint now,

           19  Slide 11.

           20            I'm hoping that from now on we'll have a lot

           21  less math to do.  It might not help you, but it makes

           22  me really happy.

           23                 CHAIRMAN NOBLE:  Mr. McGinnis, could we

           24  take five minutes here?

           25                 MR. MCGINNIS:  Yes, sir.
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            1                 CHAIRMAN NOBLE:  Let's bring it back at

            2  ten after.

            3                 (A recess was taken from 11:03 a.m. to

            4  11:11 a.m.)

            5                 CHAIRMAN NOBLE:  Mr. Fuller,

            6  Mr. McGinnis?

            7                 MR. MCGINNIS:  Yes.

            8                 CHAIRMAN NOBLE:  Go forward.

            9  BY MR. MCGINNIS:

           10      Q.    Talking about Slide 11 on your PowerPoint,

           11  which is Land Department Exhibit 364.  Here you're

           12  talking about floods and droughts, right?

           13      A.    Yes.

           14      Q.    And you say a flood is a flow above the

           15  95 percent duration, correct?

           16      A.    That would be one way to define it, yeah.

           17      Q.    Well, that's the way you defined it on this

           18  slide, right?

           19      A.    That's what it says on the slide, yes, and I

           20  was listing different ways you can define floods.

           21      Q.    Okay.  And you also said that the drought is

           22  the flow below the 5 percent duration?

           23      A.    Yes.

           24      Q.    And I think we established earlier that you

           25  don't have any numbers in your report for the 5 percent
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            1  or the 95 percent duration, right?

            2      A.    Yeah, we talked about that.

            3      Q.    And, but you do have numbers for 10 and

            4  90 percent, right?

            5      A.    Yeah.

            6      Q.    And it sounds like from your testimony that

            7  you would agree that flows above 90 percent or below

            8  10 percent, or vice versa, depending on which way

            9  you're looking at the 10 and 90, would be not in the

           10  ordinary and natural condition?

           11      A.    In general, yeah.  But I think on the flood

           12  end, in particular in Segment 6 with the Salt, there

           13  may be flows that are above the -- well, one, we don't

           14  have a very good estimate of the 90 percent flow rate,

           15  so I think there's some uncertainty there.  And I think

           16  I would go to one of the other markers in terms of flow

           17  being above the ordinary high water mark as defining

           18  what constitutes a flood on Segment 6.

           19      Q.    So is it your testimony that that 95 percent

           20  duration number for a flood can vary depending on the

           21  circumstances; sometimes it could be 90 and sometimes

           22  it could be something else?

           23      A.    Yes.

           24      Q.    And what determines what that number is?

           25      A.    It depends, in part, on your purposes.  So
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            1  for a wildlife biologist, for instance, you know, a

            2  flood may mean when the channel bars get inundated.

            3            For a floodplain manager, they're going to

            4  think of, well, everything less than a hundred-year is

            5  not the flood we're worrying about.  So there are

            6  different levels for different types of purposes.

            7            I think for navigability there's a tie with

            8  the ordinary high water mark, so I think it's important

            9  in the definition, or at least in some definitions.  So

           10  I think it's important to look at that particular

           11  characteristic.

           12      Q.    Mr. Fuller, we've handed you what is

           13  Exhibit CO18 or Land Department Number 246.  Is this a

           14  document you've seen before?

           15      A.    Well, I've certainly seen these maps before.

           16      Q.    If you look at the fourth map.  There's a

           17  couple of blank pages, but the fourth map, it says Fort

           18  McDowell, Arizona, has some numbers, says 1904 in the

           19  lower right.  Do you see that?

           20      A.    I do.

           21      Q.    Would you agree with me that this map of the

           22  Salt River in 1904 shows multiple channels in some

           23  locations?

           24      A.    Yes.

           25      Q.    Sometimes there's two, sometimes there's
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            1  three?

            2      A.    Yes.

            3      Q.    And if you look at the next map, the fifth

            4  map in, would you agree that it shows -- that map shows

            5  multiple channels on the Salt River Indian Reservation

            6  of the Salt River?

            7      A.    On part of the Reservation, yeah.

            8      Q.    Slide 15 of your PowerPoint, and you talked

            9  about this on your direct, but you would agree with me,

           10  wouldn't you, that in your testimony on the Verde, you

           11  said that the bankfull discharge was somewhere between

           12  the 1.5 year event and the 10-year event?  Do you

           13  recall that?

           14      A.    I don't recall it, but I would generally

           15  agree with that, yeah.

           16      Q.    And you have the numbers for the 2-year event

           17  and the 10-year event here on the Salt on this slide,

           18  right?

           19      A.    I do.

           20      Q.    And you would agree with me that if you use

           21  those numbers, this chart puts the Salt clearly into

           22  the braided category, right?

           23      A.    Yeah.  That's what the chart would indicate.

           24      Q.    Slide 35 of your PowerPoint.

           25      A.    I'm sorry, you said 35?
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            1      Q.    Yeah, 35.  We actually skipped like 20.  I

            2  don't know if that's a good sign.

            3            This is the Ingalls 1868 survey plat map.

            4  You would agree with me that this shows multiple

            5  channels on the Salt near the Gila confluence, right?

            6      A.    Yes.

            7      Q.    And this survey was done in 1868?

            8      A.    In June of '68.

            9      Q.    And at that point the river was pretty close

           10  to its ordinary and natural condition, right?

           11      A.    Yes.

           12      Q.    Okay.  Slide 41.  This slide is dealing with

           13  terminology, and it says "Unstable" at the top.  Do you

           14  see that?

           15      A.    I do.

           16      Q.    Okay.  The last entry on that slide says,

           17  "Irrelevant to navigability in ordinary and natural

           18  conditions."  Do you see that?

           19      A.    I do.

           20      Q.    You would agree with me, though, wouldn't

           21  you, that the stability of the river is not entirely

           22  irrelevant to navigability, is it?

           23      A.    It would be entertaining to hear how you

           24  thought it was relevant.

           25      Q.    Well, if the instability is on relatively
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            1  short intervals, say the river moves every day, that

            2  would affect navigability, wouldn't it?

            3      A.    How much does it move?

            4      Q.    Moves 20 feet or more every day.

            5      A.    How do the depths change?

            6      Q.    They don't change.

            7      A.    I can't see why it would make a difference.

            8      Q.    Okay.  So if I had a boat dock, commercial,

            9  using the highway for commerce, I had a boat dock and

           10  one day I can take my boat to the dock on the water and

           11  the other day the river is 20 feet away from the dock

           12  and I can't get my boat to the dock, you don't think

           13  that would make a difference?

           14      A.    I think that would make a difference if the

           15  standard were drive-ability to the river.  But in terms

           16  of navigating on the river itself, if the depths and

           17  widths are unchanged and there's no other condition

           18  change, I can't see how that matters.

           19      Q.    So the ability to have a dock to unload your

           20  cargo has no relevance at all?

           21      A.    It has relevance if you need to unload at

           22  that particular point.  But if you're using the river

           23  in general as a highway of commerce, no; or if you

           24  actually needed a dock, whether that was -- I'm not

           25  sure that's a -- I'm unaware of any court case that
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            1  says to define navigability based on the ability to

            2  build a dock.

            3      Q.    But if you did need a dock, the river moving

            4  back and forth would make a difference to you, wouldn't

            5  it?

            6      A.    Well, if it was moving 20 feet per day, I

            7  guess you would need to either have a very long,

            8  flexible dock or build a dock that could be moved,

            9  which could be done.

           10      Q.    And it could be moving 20 feet a week, and it

           11  would still cause a problem if you had to move your

           12  dock every week?

           13      A.    Yeah, I guess if that were the case on a

           14  river.  I'm not sure that -- I'm pretty sure that's not

           15  the case on the Salt River.  But I guess I would design

           16  a dock that floated and could go with the river.

           17      Q.    Slide 44.  This is more of your terminology

           18  discussion.  It talks about obstructions, and I know we

           19  talked about this, a similar slide like this, some when

           20  we just had a chat on the Verde, and I'll try not to go

           21  back on the same ground.

           22            But on the lower right, you say "The Federal

           23  Test is based on more than just obstructions."  Do you

           24  see that?

           25      A.    Yes.
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            1      Q.    But you would agree with me, wouldn't you,

            2  that obstructions are part of the federal test?

            3      A.    Oh, yes, absolutely.

            4      Q.    For example, the Falls in the Montana case

            5  were considered as part of that test, right?

            6      A.    Yes.

            7      Q.    On this table, on the entry under Barges, for

            8  Sand Bars it says "Only if river wide."  Do you see

            9  that?

           10      A.    Yes.

           11      Q.    Does that mean that it's your opinion that a

           12  sand bar is an obstruction to a barge only if the sand

           13  bar runs all the way across the river?

           14      A.    Yes, or I guess to be more clear, if there's

           15  no way around it.

           16      Q.    And the sand bar running all the way across

           17  the river would be more likely on a river like the one

           18  you've shown in the upper right than it would -- less

           19  likely on the one that you've shown in the upper right

           20  than it would on a river like the Salt, right, because

           21  it's a wider river?

           22      A.    It would be more likely, you said, than on

           23  the Upper Salt?

           24      Q.    Well, I think I said both, so let me try

           25  again.
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            1      A.    Yeah.

            2      Q.    It would be more likely there would be a

            3  problem on the Upper Salt than it would be on a river

            4  like the one shown on the photograph on the upper right

            5  of Slide 44?

            6      A.    No, I'm not sure I agree with that.

            7      Q.    Okay.  So you think it's equally likely that

            8  there would be a sand bar that goes all the way across

            9  that river on that picture as it would there would be a

           10  sand bar that would go all the way or most the way

           11  across the Salt?

           12      A.    Yeah, I guess what I'm thinking about -- I

           13  guess this is always important. -- is to make sure that

           14  we're talking about the same terms.

           15            So a sand bar, to me, if I go to the next

           16  slide, in the lower right there, you see from the

           17  Cimarron River in Oklahoma.  That's kind of what I was

           18  thinking about a sand bar, something that's, you know,

           19  barely exposed, subsurface, shallow water and sandy.

           20            And then you see from the Colorado River

           21  another example of a sand bar there in the middle photo

           22  that's sandy and subsurface.

           23            The Salt River has bars.  They tend to be

           24  gravel and cobble bars, and they tend to be on the

           25  sides of the channel, rather than shallow underneath


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 5    11/17/2015
                                                                      1077


            1  the channel, with the exception of there's some, what I

            2  would call, crossovers.  I wouldn't really call those

            3  sand bars.  So I'm kind of meaning a different thing.

            4            So if what you're saying sand bars are are

            5  what you're seeing in the lower left picture there in

            6  the Slide 45, which is a pre-Roosevelt picture of the

            7  Salt River and -- let me get up and point at it here so

            8  the Commissioners know what I'm talking about.

            9            We have a bar right here on the river left as

           10  the river goes around and it bends to the left.  It's

           11  on the inside of a bend.  There's definitely a bar

           12  there.  It's real wide, and there may be a lot of sand

           13  in there, but at least in my experience on the Salt,

           14  that's more likely to be a cobble bar.

           15            And there are places where those deposits,

           16  the river crosses over them from one side of the river;

           17  the bars appear on the next side.  So you'll more

           18  likely see that feature, that crossover feature, on the

           19  Upper Salt than you are on the river if you go back to

           20  Slide 44, the one that shows a barge there.  So you're

           21  more likely to see that crossover cobbly feature.

           22            But I would expect sand bars, as I was

           23  originally meaning when I made the presentation, to be

           24  more likely on -- however, I think this is actually the

           25  Ohio River.  And, you know, rivers like the


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 5    11/17/2015
                                                                      1078


            1  Mississippi, where sand bars appear subsurface, you may

            2  not be able to see them.  They may appear mid-channel,

            3  and they're an obstacle and a challenge to river

            4  boating, which is why the Corps of Engineers invested a

            5  lot of money, or used to, in dredging rivers, which is

            6  why river boat captains, you know, that was one of

            7  their skill sets, was knowing where those things are.

            8            So, again, I guess it's a tentative yes to

            9  your answer, to your question mark, depending on what

           10  you mean by the terminology.

           11      Q.    With regard to barges and beaver dams, your

           12  table there says "No," not an obstruction?

           13      A.    Yeah.

           14      Q.    If a beaver dam extends most or all the way

           15  across a river, wouldn't that be an obstruction to a

           16  barge?

           17      A.    Yeah, I saw that the other day when I was

           18  looking at this, and I was like, wait, wait.  And then

           19  I thought, oh, yeah, because a beaver dam -- first of

           20  all, a beaver dam would not extend across a river that

           21  you're going to run a barge on.  It's just not going to

           22  happen.  And if it did, because of the depths required

           23  to float barges, it would be very difficult for a

           24  beaver to build a dam in that situation.  I would say

           25  impossible.  And if, somehow, they did it, if you can
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            1  imagine a beaver dam running up against that barge

            2  that's in the photo there, I'm going to bet on the

            3  barge.

            4      Q.    So it's not an obstruction for the barge, but

            5  it's not very good news for the beaver, right?

            6      A.    Well, you know, busy as a beaver.  They'll

            7  get back and they'll go build their lodge and start

            8  somewhere else.

            9      Q.    You've got columns here for barges and

           10  canoes, right?

           11      A.    Yes.

           12      Q.    When you were doing the column for the

           13  barges, was what you had in mind the one on the upper

           14  right photo?

           15      A.    I was trying to give the impression of --

           16  convey the information of a big boat, a deep draw boat

           17  and the kinds of rivers that they would operate on

           18  versus a low draft boat.

           19      Q.    And when you were thinking about canoes, were

           20  you thinking about the picture on the lower right of

           21  Slide 44?

           22      A.    No.  Well, that is a canoe.  And I wasn't

           23  thinking about that canoe in particular, although I was

           24  looking for an old picture of a canoe, and I just

           25  thought that one was fascinating.  You had these
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            1  grizzly old guys there in their -- in that case, what

            2  looks like a birch bark canoe, that was clearly built

            3  for steep rivers and rapids rivers.  And I thought it

            4  was interesting, and their method of propulsion,

            5  they're using poles, rather than paddles, and then

            6  you've got a guy standing up in the canoe that's in the

            7  background there poling his way along.

            8            I just thought that was an interesting

            9  picture.  It kind of gave the idea that, you know,

           10  canoes are able to go around a lot of obstacles.

           11      Q.    Let's go to Slide 140.  And before you get

           12  too excited, we're not skipping all the way to 140.  I

           13  just wanted to look at the picture.

           14      A.    My excitement is contained.

           15      Q.    I figured it would be.

           16            Slide 140, and you talked about this on

           17  direct.  This is a boat that's about 1900, 1910 it

           18  says, pre-1910.  It's somewhere on the Salt, right?

           19      A.    Yes.

           20      Q.    And I think you described this on direct as a

           21  rocker?

           22      A.    No, I said the boat has rocker.

           23      Q.    Okay.  Rocker has to do with the shape of the

           24  boat?

           25      A.    It does.
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            1      Q.    Okay.  So I want you to think about that

            2  boat, and let's go back to Slide 44.  Sorry to make you

            3  scroll through so much.

            4      A.    No worries.

            5      Q.    So would sand bars be an obstruction to the

            6  boat on Slide 140?

            7      A.    Probably not.

            8      Q.    Would it be more of an obstruction to that

            9  boat than it would a canoe?

           10      A.    No.

           11      Q.    Would rapids be an obstruction to the boat on

           12  Slide 140?

           13      A.    I'm not sure obstruction is the right word.

           14  The boat on page 140, I think I said in my direct

           15  testimony, in my understanding of boats, would not be

           16  the boat that you would choose to run significant

           17  rapids.

           18      Q.    So if those folks in the -- the three folks

           19  in the boat on Slide 140 wanted to go upstream from

           20  where -- I assume this is Roosevelt.  When they wanted

           21  to go upstream and come down, they would run over some

           22  rapids, probably, right?

           23      A.    Yes.

           24      Q.    They would have a problem because of the type

           25  of boat they have?
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            1      A.    Depends on the rapid, but I think that boat,

            2  you could handle Class I's and some Class II's.  I'm

            3  not sure I would go after a Class III in that one.

            4      Q.    They'd have a problem with Quartzite Falls,

            5  probably, right?

            6      A.    Well, you could certainly go through it.  You

            7  might not end up in the boat at the bottom.  The boat

            8  might have some water in it.  But it's not designed for

            9  that.

           10      Q.    Same thing if they went downstream; if this

           11  is at Roosevelt and they went downstream in this boat,

           12  they probably would have hit some rapids there too

           13  under the ordinary and natural conditions, right?

           14      A.    Yeah, yeah.

           15      Q.    And they would have a problem with that

           16  because of the type of boat?

           17      A.    Again, certainly -- I don't know about a

           18  problem.  They would have some challenges there.  It's

           19  not the boat that I would choose for that sort of a

           20  trip.

           21      Q.    Would waterfalls be a problem for that boat?

           22      A.    If you were trying to run them.  Well, it

           23  depends on the falls too.  You know, if we're talking

           24  about Apache Falls, I don't think that you would choose

           25  that boat to go over Apache Falls.  If you're talking
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            1  about Mescal Falls on the Salt River, yeah, you could

            2  make that.

            3            So it depends on what you mean.  If you're

            4  talking about Havasupai Falls, Havasu Falls, I don't

            5  think there's any boats at that time that could survive

            6  that sort of a drop.

            7      Q.    Well, my question was really intended to

            8  relate to whatever waterfalls you were talking about on

            9  Slide 44.

           10      A.    Ah.  Yeah.  So, again, that depends on what

           11  kind of falls.  So like on Slide 44, when I'm talking

           12  about waterfalls, I'm thinking, you know, barges are

           13  not meant to go over falls.  That would be an

           14  obstruction.

           15            So in those picture on the top there, if

           16  there were something that was a falls, if there was

           17  something that was a rapid, frankly, anything below

           18  Class 1, then it would be difficult to imagine a boat

           19  going through that, particularly going upstream, with

           20  that kind of a load.

           21            And some canoes are going to be -- it's just

           22  going to depend on how large the falls are.  So

           23  sometimes waterfalls can be an obstruction to canoes.

           24      Q.    Would the beaver dams be an obstruction to

           25  the boat on Slide 140?
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            1      A.    Not really.  I mean you may need to get out

            2  of your boat and pull it across a beaver dam.  Some

            3  beaver dams have sluices, and the drop is not

            4  significant.  You might be able to get through there.

            5  That is not a boat that's built for -- that is a flat

            6  water boat.  It's a nice boat for punting around the

            7  lake.  I wouldn't describe it as a river boat.

            8      Q.    And beaver dams, most of the time, even if

            9  you're in a canoe, you're going to have to get out and

           10  lift your boat over the dam, right?

           11      A.    I don't know about most of the time.  It

           12  wouldn't surprise me.  You know, if you came across a

           13  beaver dam and you had to hop out of your boat, it

           14  wouldn't surprise me.  But I don't know about most of

           15  the time.

           16      Q.    Let's go to Slide 46.

           17      A.    You know, thinking about my own experience

           18  with beaver dams, probably more than half I get out of

           19  my boat, drag it over the dam, and climb back in it.

           20  So yeah.  So I would say most.  That's fair.

           21      Q.    Slide 46 talks about waterfalls, right?

           22      A.    It does.

           23      Q.    And your definition of waterfalls in this

           24  slide, does it include that it's a river flow over a

           25  vertical drop that's not drowned out at high flow and
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            1  that's a permanent feature?

            2      A.    Yes.

            3      Q.    And your opinion is Quartzite Falls is not

            4  really a waterfall, right?

            5      A.    No.

            6      Q.    No, it's not your opinion or, no, it's not a

            7  waterfall?

            8      A.    No, it's not a waterfall, in my opinion.

            9      Q.    And is that opinion based upon the Quartzite

           10  Falls as it is now or before the folks took the

           11  dynamite to it?

           12      A.    Both.

           13      Q.    Quartzite Falls before the blasting was a

           14  river flow over a vertical drop, right?

           15      A.    There is a drop there.  And to say it washes

           16  out at high flow is maybe not -- is maybe a little

           17  misleading.  The character of the rapid changes as the

           18  flow increases.  It does tend to get more washed out,

           19  but the turbulence increases.

           20      Q.    And it was a permanent feature until somebody

           21  blew it up, right?

           22      A.    Yeah.

           23      Q.    As a matter of fact, it's still there in some

           24  form?

           25      A.    Oh, it's definitely there.
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            1      Q.    And on the Verde you also testified that

            2  Verde Falls wasn't really a falls, right?

            3      A.    Again, for the same reason, yeah.  So at low

            4  flow it's a drop of 4 to 6 feet, but at higher flows it

            5  tends to be buried and washed out.

            6      Q.    And Slide -- I'm sorry.  Were you done?

            7      A.    Yeah.

            8      Q.    I didn't mean to cut you off.

            9            Slide 47 talks about fords?

           10      A.    Yes.

           11      Q.    And the last bullet point there says that a

           12  ford implies most reaches not fordable.  Do you see

           13  that?

           14      A.    Yes.

           15      Q.    You've got a picture there.  The bottom

           16  picture, does that look like it's the ford there at

           17  Tempe Butte?

           18      A.    Yes.

           19      Q.    Do you know where the top picture is?

           20      A.    I might.

           21            I believe that's Segment 6, but I don't know

           22  exactly where in Segment 6.  And I'm making my

           23  interpretation that it's Segment 6 based on looking at

           24  the character of the river and the character of the

           25  background.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 5    11/17/2015
                                                                      1087


            1      Q.    And there might be a lot of reasons why a

            2  particular portion of the river is not fordable, right?

            3      A.    I'm not sure quite how to answer that.  There

            4  may be more than one reason.

            5      Q.    Okay.  Is having too much water, being too

            6  deep, is that a reason why you couldn't ford it?

            7      A.    That could definitely be a reason.

            8      Q.    Current being too swift, is that another

            9  reason why it might not be fordable?

           10      A.    It could be.

           11      Q.    Too much mud, too muddy, does that make it

           12  difficult or impossible to ford?

           13      A.    Certainly would make it difficult; and if it

           14  were very deep mud, yeah, that could make it --

           15      Q.    Too wide?

           16      A.    -- impossible for some kinds of vehicles,

           17  yeah.

           18      Q.    I'm sorry.

           19            Too wide?

           20      A.    I think people would like to have fords at

           21  places where the river is narrower, during water less;

           22  but I can't really think of a place where the river was

           23  too wide to ford.  In some places it's nice to have a

           24  ford at a wide spot because it tends to shallow out

           25  there.
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            1      Q.    The slope of the approaches to the river, is

            2  that a reason that it could be not fordable?

            3      A.    Yeah, if you had a vertical canyon, deep

            4  canyon, you would go find someplace where you could get

            5  to it.

            6      Q.    The bottom being too rocky, is that another

            7  reason why it might be not fordable?

            8      A.    For some kinds of vehicles or some kinds of

            9  transport, that might be a factor.

           10      Q.    How about vegetation along the bank, is that

           11  a reason why it might be not fordable?

           12      A.    Yeah, well, I guess it might be a reason

           13  somebody might not -- might choose to not put a ford

           14  someplace, because of the vegetation.  You know, you

           15  might prefer to get to the river in a place where the

           16  vegetation were less thorny or less thick.

           17            But the river itself, whether it's fordable

           18  or not, it probably -- and I guess that goes back to

           19  the answer about the approaches too.  So the river

           20  itself might be fordable, but the choice of the

           21  location of the ford might be influenced by the

           22  vegetation.

           23      Q.    If you can't get to the river in the type of

           24  vehicle you're using, it doesn't matter, really,

           25  whether you can get across the ford or not, right?
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            1      A.    From a crossing the river in a vehicle

            2  standpoint.  But in terms of it being fordable, which I

            3  guess is the question you asked me, then that's a

            4  different answer.

            5      Q.    Mr. Fuller, what we've handed you is a

            6  document that's Exhibit CO18.  It's also the State Land

            7  Department's Exhibit 15, and it is entitled "Hayden

            8  Flower Mill:  Landscape, Economy, and Community

            9  Diversity in Tempe, Arizona."  Looks like it's written

           10  by Archaeological Consulting Services, Ltd. for the

           11  City of Tempe.  Do you see that?

           12      A.    I do.

           13      Q.    Is this a document you're familiar with?

           14      A.    I don't recall having seen this one.  I know

           15  that we quote Scott Solliday.  I don't recall the names

           16  of Victoria Vargas or Tom Jones.

           17      Q.    Okay.  Let me ask a more general question,

           18  and that is, what, if any, role did you play in

           19  determining what exhibits the Land Department would

           20  submit as evidence to the Commission?

           21      A.    Well, we have quite a number of documents

           22  that we had collected over the years and provided those

           23  to them, and there were certain documents that we asked

           24  to be submitted.  So I was a participant in that

           25  process.
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            1      Q.    Okay.  This document on page 61, which is the

            2  next page of the one that I gave you, toward the lower

            3  left part, there's a sentence that says "The Tempe

            4  Crossing."  Do you see that?

            5      A.    Is it on the title page, Chapter 5, left

            6  column?

            7      Q.    No.  After the title page.  Sorry.

            8      A.    Well, yeah.

            9      Q.    Yeah, Chapter 5, left column --

           10      A.    Got the authors names up there and you go

           11  down.

           12      Q.    -- last paragraph?

           13      A.    Okay.  Yeah, I see that.

           14      Q.    It says, "The Tempe Crossing was an ideal

           15  location for fording the Salt River.  Through most of

           16  the Valley, the Salt River separated into two or more

           17  channels spanning a soggy floodplain that was often

           18  more than a mile wide, but where water flowed between

           19  Tempe Butte and the Papago Buttes, the river was

           20  confined to a flat narrow channel cut through a solid

           21  bedrock foundation.  The ford was reliable and could be

           22  safely crossed under most conditions.  Additionally,

           23  Tempe Butte was a distinctive landmark which made it

           24  easy to identify the precise location of the crossing

           25  from great distances."
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            1            Did I read that right?

            2      A.    You did.

            3      Q.    Okay.  And is that consistent with what we've

            4  just been talking about, that there can be a lot of

            5  reasons why something's not fordable?

            6      A.    They mention a couple here, yes.

            7            Wait, wait.  You said that it's not fordable,

            8  is that the question you asked me?

            9      Q.    Yes.

           10      A.    Well, I think what they're saying was that it

           11  was fordable here.

           12      Q.    Okay.  Well, read the second sentence then.

           13  The second sentence I read -- the first sentence talks

           14  about the Tempe Crossing that was a ford, right?

           15      A.    Yes.

           16      Q.    And the second sentence talks about "Through

           17  most of the Valley, the Salt River separated into two

           18  or more channels spanning a soggy floodplain that was

           19  often more than a mile wide, but where water flowed

           20  between Tempe and Papago Buttes."

           21            Do you see that?

           22      A.    Yes.

           23      Q.    So are they saying through most of the

           24  Valley, it was impossible or difficult to ford; but in

           25  this one particular location, because of things
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            1  including the topography, it was more fordable?

            2      A.    Yeah, well, not to put too fine a point on

            3  it, but they don't actually say impossible or difficult

            4  anywhere else.  They just say this was a better

            5  location, it was an ideal location.

            6            Although, it kind of amuses me some of the

            7  reasons they're suggesting; that the river being on a

            8  solid bedrock foundation, which is not true.  And there

            9  is shallow bedrock there, but it's hardly -- the river

           10  is hardly cut into solid bedrock on its bed.

           11      Q.    But this is an excerpt from a document that

           12  the Land Department submitted as evidence to the

           13  Commission, right?

           14      A.    I don't know.

           15      Q.    Okay.

           16      A.    I guess CO18, is that one of our numbers?

           17      Q.    I think it is, but we'll let that stand on

           18  the record.

           19      A.    Okay.

           20      Q.    On page 66 -- turn a couple more pages

           21  there. -- right column, second paragraph says,

           22  "Although Hayden declined to serve as Road Commissioner

           23  in 1877, he was an unwavering advocate for road

           24  construction to open new markets to struggling

           25  communities."
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            1            Do you see that?

            2      A.    Yeah.

            3      Q.    And they're likely talking about Charles

            4  Hayden there?

            5      A.    Yeah.

            6      Q.    And Charles Hayden is the same guy that ran

            7  Hayden's Ferry?

            8      A.    Yes.

            9      Q.    Same guy that did the 1870s log float attempt

           10  that you talked about on direct?

           11      A.    Yes.

           12      Q.    And he was an unwavering advocate for road

           13  construction, is that what this says?

           14      A.    That's what it says here.

           15      Q.    Slide 48.

           16            Slide 48, on the next to last bullet point

           17  there, next to last bullet point you talk about

           18  extensive modern recreational boating.  Do you see

           19  that?

           20      A.    I do.

           21      Q.    And you would agree with me that none of the

           22  modern recreational boating that occurs downstream from

           23  the upper end of Roosevelt occurs under ordinary and

           24  natural conditions?

           25      A.    No.
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            1      Q.    Okay.  What portion of the river between

            2  Roosevelt and the Gila confluence is in its ordinary

            3  and natural condition today?

            4      A.    I would say from Stewart Mountain down to

            5  just above Granite Reef, it's in its ordinary and

            6  natural condition.

            7      Q.    So you would say that the flows between

            8  Stewart Mountain and Granite Reef today and this year

            9  are the same as they would have been under the ordinary

           10  and natural conditions?

           11      A.    No, I would not.

           12      Q.    Slide 50, the -- I don't know what bullet

           13  point it is.  There's a bullet point there that says

           14  "Flow rate increases in downstream direction."  Do you

           15  see that?

           16      A.    Yes.

           17      Q.    And that's just a general statement, right?

           18      A.    Yes.

           19      Q.    Doesn't include -- that doesn't occur at

           20  every point up and down the river?

           21      A.    No.  There's no doubt places where the flow

           22  decreases.

           23      Q.    And we've talked about places where it's a

           24  losing stream, right?

           25      A.    We have.
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            1      Q.    Slide 51 you talk about the previous

            2  segmentation, which I'm assuming is the segmentation

            3  that you did in the 2003 reports; is that right?

            4      A.    The segmentation actually started in the 1996

            5  reports and was repeated in 2003, yeah.

            6      Q.    And you say that that segmentation was based

            7  on modern human geography.  Do you see that?

            8      A.    Yes.

            9      Q.    You would agree with me, wouldn't you, that

           10  Granite Reef was built -- Granite Reef diversion dam

           11  was built at a place where there was a Granite Reef?

           12      A.    Yes.

           13      Q.    Okay.  Would a Granite Reef in or along the

           14  river have an impact on navigation?

           15      A.    It could.

           16      Q.    Have you done any work to determine what the

           17  location of Granite Reef looked like before the dam was

           18  built?

           19      A.    Certainly looked for things.  It would be

           20  instructive to see more pictures of what it looked

           21  like.

           22      Q.    But you haven't found any?

           23      A.    Well, I found pictures of reaches adjacent to

           24  it; but of the actual reef, as you call it, I don't

           25  recall seeing any pictures of exposed bedrock or
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            1  anything like that.

            2      Q.    Okay.  Slide 68.  This is your discussion of

            3  slopes, right?

            4      A.    Can you repeat the question?

            5      Q.    This is your discussion of slopes that you

            6  talked about in Slide 68?

            7      A.    This is a longitudinal profile of the river

            8  showing the different segments.  I think I repeat this

            9  slide in a number of other places.  Slopes can be

           10  derived from this information, yes.

           11      Q.    Do you know the primary reason why Horse

           12  Mesa, Mormon Flat and Stewart Mountain Dams were built?

           13      A.    To store water.

           14      Q.    For what purpose; do you know?

           15      A.    Water supply.

           16      Q.    Do you know when there's hydropower

           17  generation at those three dams?

           18      A.    I don't recall.

           19      Q.    Do you know much about hydropower generation?

           20      A.    Very little.

           21      Q.    Would you expect that one of the big issues

           22  in hydropower generation has to do with slope and fall

           23  of the river?

           24      A.    Yes.

           25      Q.    That's really how you generate the
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            1  hydropower, right?

            2      A.    You generate it from, yes, dropping water.

            3      Q.    So you would agree with me that certain of

            4  the characteristics that would make the river good for

            5  a hydropower dam would make it more difficult to

            6  navigate?

            7      A.    Not necessarily.

            8      Q.    Okay.  So the steeper slope, the better for a

            9  hydropower dam, right?

           10      A.    It depends on the kind of head that you're

           11  generating there.  I don't think that's a fundamental

           12  law that power generation dams are built only in steep

           13  reaches.  I guess if you have testimony to that effect,

           14  that would be interesting to compare to locations of

           15  dams.  I'm thinking of Glen Canyon.  Everything I've

           16  read about that, doesn't sound like it was a steep

           17  reach.

           18      Q.    On the Salt River, though, these dams were

           19  built on pretty steep reaches, right?

           20      A.    Pretty steep.

           21            Overall, the net slope in Segment 4 is

           22  flatter than Segment 3, somewhat steeper than

           23  Segment 5.  So pretty steep?  Pretty steep compared to

           24  the Mississippi, yes.  Pretty steep compared to other

           25  rivers in Arizona, not so much.
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            1      Q.    Okay.  Slide 110.

            2            Slide 110 talks about archaeology, right?

            3      A.    Yes.

            4      Q.    You don't have a degree in archaeology?

            5      A.    No.

            6      Q.    You don't have any classes in archaeology?

            7      A.    No.

            8      Q.    You don't have any professional certification

            9  in archaeology?

           10      A.    I do not.

           11      Q.    You're really relying primarily on

           12  Mr. Gilpin's work for this part of the testimony,

           13  right?

           14      A.    Mr. Gilpin and his staff, yes.

           15      Q.    And Mr. Gilpin is not here testifying in this

           16  hearing, as far as we know, right?

           17      A.    He is not.

           18            And I should also point out, for the record,

           19  that Mr. Gilpin had nothing to do with the Henderson

           20  reference in here.  That was added after his

           21  participation.

           22      Q.    And Mr. Gilpin's actually never testified

           23  about the Lower Salt, has he?

           24      A.    I don't recall.

           25      Q.    Did you have Mr. Gilpin review any of your
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            1  findings here about archaeology?

            2      A.    No.

            3      Q.    Slide 138.

            4            Slide 138 is your summary slide for the

            5  descriptions of the river, right?

            6      A.    Yes.

            7      Q.    And one of your points on the summary says

            8  "Single channel."  Do you see that?

            9      A.    I do.

           10      Q.    Which of the river descriptions that you

           11  looked at refer to the river as having a single

           12  channel?

           13      A.    I don't believe that they ever used the word

           14  "single," but they do describe the river as being a

           15  specific width, and in nowhere do they describe it as

           16  being braided in terms of the written descriptions.

           17  They don't describe multiple channels.  They don't

           18  describe anastomosing.  And they don't describe

           19  anything else, anything like, well, we entered the

           20  channel and then we entered the channel or we crossed

           21  the river and it was a series of crossings, dryland,

           22  wetland, et cetera.

           23            The only evidence that -- what I would

           24  include in the descriptions of anything other than a

           25  single channel were the maps made by Ingalls, where
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            1  there are portions of Segment 6 that I have two

            2  channels and a very few places where there's three.

            3      Q.    So there's none -- none of those descriptions

            4  refer specifically to a single channel, that you know

            5  of?

            6      A.    Well, I would say that, yes, they don't use

            7  the word "single."  But they do refer specifically to a

            8  single channel.

            9      Q.    Okay.  None of them use the word "single,"

           10  none of them refer to one channel, none of them say uno

           11  channels, none of them do anything that says it's a

           12  single channel, do they?

           13      A.    As I said, I don't recall as I sit here right

           14  now that one used the word "single."  But when they

           15  describe the river, they would say, oh, the river is 2

           16  to 3 feet and 200 feet wide for the next 200 miles.  So

           17  that, to me, is, yes, they are describing a single

           18  channel.  Do they use the word "single" in that

           19  instance?  No.  It's implied.

           20      Q.    Slide 140 we talked about a little bit

           21  already.  This is the three folks in the boat.  And I

           22  think on your direct you said you thought this was

           23  likely on the water that was pooled behind Roosevelt

           24  Dam; is that right?

           25      A.    Yes.
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            1      Q.    Slide 145.  This is a 1906 photograph of the

            2  river at Camp Roosevelt, right?

            3      A.    Yes.

            4      Q.    Would you agree that this photograph shows

            5  sand bars that extend most of the way across the river?

            6      A.    Again, this is going to depend on what you

            7  mean by the river.  There are -- there is a sandy --

            8  what looks to be a sandy floodplain that is distinctly

            9  different from the upland vegetation, and it looks to

           10  be that more than half of the river is -- of the -- I

           11  can point at this better than I can describe it in

           12  words, so --

           13      Q.    Yeah, and you have to do it with your finger

           14  because the laser pointer won't work?

           15      A.    Yeah, I know.

           16      Q.    So if you want to stand up and do it, that

           17  would be great.

           18      A.    Sorry.  So I'm going to stand up.

           19            So I would call this -- just based on just

           20  looking at this photograph and nothing else, the

           21  ordinary high water mark for this river would be here,

           22  where we change from this darker soil and more

           23  vegetative soil to this area that's been stripped clean

           24  of vegetation.  So the ordinary high water mark would

           25  go from here to somewhere over across here on the left
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            1  bank.

            2            Within the ordinary high water mark we have

            3  some kind of a low floodplain.  You might call it a

            4  bar, if you want.  It's bigger than what we call a bar.

            5  And, again, you see some sort of sandy bar on the

            6  opposite side of the bank.  That, to me, looks like

            7  more than half of what's within the ordinary high water

            8  mark is dryland.

            9      Q.    Stay up there, if you wouldn't mind.  Sorry,

           10  I didn't mean to interrupt your answer.

           11      A.    It looks like dryland, and I guess in some --

           12  you could call it a bar in some ways.  I think bar and

           13  swale topography on the active floodplain would be

           14  probably the way I would choose to describe it.

           15            If you're asking me where the river is and

           16  I'm in a navigability hearing, which, lo and behold, I

           17  am, I would be talking about the water rather than the

           18  dirt, and I would say, no, I don't really see much

           19  evidence of sand bars that go across the river.  I do

           20  see what looks to me to be a riffle right there.

           21      Q.    Okay.  If you're done with that, let me ask

           22  you a question.

           23            Just down the stream from where you were

           24  pointing, doesn't it look like it splits into two

           25  channels?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 5    11/17/2015
                                                                      1103


            1      A.    No, actually, I think that's the Tonto Creek

            2  that comes in.

            3      Q.    Hmm.  Which way do you think this photograph

            4  is looking?

            5      A.    I think I'm looking downstream into it.

            6      Q.    You're looking south, downstream?

            7      A.    West.

            8      Q.    West.  Southwest.

            9            And where would the dam be when the dam got

           10  built?

           11      A.    I think you see the construction right over

           12  here, this white area.

           13      Q.    And so you're saying the thing you pointed to

           14  was -- of those two things that looked like two

           15  channels, you pointed to the one on the left is where

           16  Tonto -- is Tonto Creek coming in?

           17      A.    No, I believe this is Tonto Creek here, which

           18  would be on river right.  And it may be that there are

           19  two channels here.  I mean we're talking about the

           20  delta of Tonto Creek, and one of these channels, I

           21  believe I've seen some maps where that Tonto Creek

           22  actually enters kind of in an upstream direction.

           23      Q.    And this photograph was taken in March of

           24  1906, right?

           25      A.    It says March 6th, yeah.
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            1      Q.    And March 6th, in a normal year at least, is

            2  a time of pretty high flows, right?

            3      A.    March is typically higher than average,

            4  higher than median.

            5            I can sit?

            6      Q.    Oh, yeah.  I'm sorry, Jon.

            7                 CHAIRMAN NOBLE:  How long a segment do

            8  you think you have next, Mr. McGinnis?

            9                 MR. MCGINNIS:  I was looking at the

           10  clock, and I think I can do it in the five minutes

           11  before noon.

           12                 CHAIRMAN NOBLE:  Okay.

           13  BY MR. MCGINNIS:

           14      Q.    Mr. Fuller, I'm handing you -- I'm not

           15  handing you.  Somebody's handing you a document that

           16  is, I believe, Exhibit C32, Tab B.  It's an article, or

           17  it's a book.  I think it's part of a book, actually, by

           18  Robert Webb, Stanley Leake and Raymond Turner; is that

           19  right?

           20      A.    Yes.

           21      Q.    And it's called "The Ribbon of Green," right?

           22      A.    Yes.

           23      Q.    And you included some of the photos from this

           24  book in your PowerPoint, right?

           25      A.    I did.
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            1      Q.    Turn to page 322, which I think is a photo

            2  that you didn't include in your PowerPoint.

            3      A.    I'm sorry, did you say did or didn't?

            4      Q.    Did not.

            5            322, Photograph 24.8A.  Does that show the

            6  area that we were just looking at near Roosevelt Dam or

            7  near what later became Roosevelt Dam?

            8      A.    Yes.

            9      Q.    Okay.  And is the channel on this photograph

           10  wide, sandy and braided?

           11      A.    The floodplain is wide and sandy.  I wouldn't

           12  characterize the flowing channel as being particularly

           13  braided.

           14      Q.    Okay.  Mr. Webb, Leake and Turner, in the

           15  caption on that photograph, says, "The channel is wide

           16  and mostly barren of riparian vegetation."

           17      A.    Yes.

           18      Q.    Do you see that?

           19      A.    Yes.

           20      Q.    Would you agree with that?

           21      A.    I agree that that's what it says, yes.  But,

           22  again, we've talked about this on many occasions over

           23  the course of these three sets of hearings.  And

           24  what -- I know Bob Webb.  He and I went to grad school

           25  together.  He was ahead of me, and he's a flood
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            1  geomorphologist.  Flood geomorphologists, when they're

            2  talking about the channel, mean something much larger

            3  an aspect than what a navigability scientist would be

            4  thinking about.

            5            So I would agree with him that the flood

            6  channel is wide, and it is mostly barren of vegetation.

            7  And to describe -- I guess so if you were describing

            8  the wet part of the river, to say it's devoid of

            9  vegetation would be kind of redundant, because

           10  vegetation doesn't grow in the wet part of the channel,

           11  in most cases.

           12            So clearly he's talking about something -- it

           13  being barren and clear of wet vegetation, he's talking

           14  about something greater than the boating channel there.

           15      Q.    But what he wrote here is "The channel is

           16  wide and mostly barren of vegetation," right?

           17      A.    Yeah.  I think -- yeah.

           18      Q.    I'm just asking what he wrote.

           19      A.    That's what he wrote.

           20      Q.    Okay.

           21                 MR. MCGINNIS:  Mr. Chairman, I have

           22  another exhibit that we can start on or we can stop

           23  now.

           24                 CHAIRMAN NOBLE:  Why don't we go ahead

           25  and take our lunch break, one hour.  I say that because
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            1  we intend to end at 3:55 today.

            2                 (A recess was taken from 12:00 noon to

            3  1:00 p.m.)

            4                 CHAIRMAN NOBLE:  Mr. Fuller,

            5  Mr. McGinnis?

            6                 MR. MCGINNIS:  Thank you.

            7  BY MR. MCGINNIS:

            8      Q.    Mr. Fuller, if I gave you the number for the

            9  annual discharge in acre-feet of a river for a

           10  particular year and told you I wanted you to come up

           11  with the average flow of that river for that year in

           12  cfs, how would you do it?

           13      A.    Can you repeat the question?

           14      Q.    Okay.  If I gave you the number for the

           15  annual discharge in acre-feet for a particular river

           16  for a particular year and told you I'd like you to come

           17  up with the average flow of that river in cfs for that

           18  year, how would you go about doing it?

           19      A.    I would do the same kind of conversion we

           20  discussed before.

           21      Q.    So you would multiply by 43,560 and then

           22  divide by the number of seconds in a year?

           23      A.    Correct.

           24      Q.    With respect to your 90 percent flow number,

           25  the one that's the top 10 percent, right --
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            1      A.    (Witness nodded.)

            2      Q.    -- you would agree, right, that that means

            3  that there are 36 days a year, roughly, that would have

            4  flow greater than that number?

            5      A.    Yes.

            6      Q.    Okay.  So if there was -- and you would also

            7  agree that those accounts would not be -- those days

            8  would not be the ordinary and natural condition of the

            9  river?

           10      A.    Not necessarily.

           11      Q.    Okay.  What's your cutoff for the upper end

           12  of the flows for the ordinary and natural condition?

           13      A.    So we had this discussion, and my answer to

           14  you was I think in Segment 6, particularly, we should

           15  give eye to the bankfull discharge.  Yeah, which would

           16  be outside the 90 percent range.

           17      Q.    How about for the other segments; are those

           18  portions -- do those portions have a different number

           19  for what the flow would be to constitute ordinary and

           20  natural condition, or is it 90 percent on the other

           21  segments?

           22      A.    No, I think the other segments, with the

           23  possible exception of 5, I think those are a better

           24  reflection of ordinary and natural conditions.

           25      Q.    So if the top 10 percent of the flows are not
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            1  ordinary and natural conditions, but they would be --

            2  there are roughly 36 days a year that would happen?

            3      A.    Yeah.  Right, they would be higher than that,

            4  roughly.

            5      Q.    So if I had one boating account every day on

            6  those 36 days, I could have 36 boating accounts in a

            7  particular year, all of which were done in the -- not

            8  in the ordinary and natural condition?

            9      A.    I suppose that's possible.

           10      Q.    Mr. Fuller, what we've handed out is

           11  Exhibit CO18, Land Department Exhibit 141.  It's a

           12  photo, "Town before construction of Roosevelt Dam," and

           13  I think the description, at least on the ANSAC website,

           14  it says circa 1900.

           15            Have you seen this photo before?

           16      A.    No, actually, I don't recall seeing it.

           17      Q.    And it's actually a Land Department exhibit,

           18  though, I'll tell you that.

           19      A.    Yeah.

           20      Q.    And what I've given you is the colorized

           21  version that the State submitted.  Unfortunately, what

           22  we gave everybody else was a black and white version,

           23  so they might have a hard time seeing what you're

           24  seeing.  But we talked before the break about the

           25  confluence with the Salt and Tonto Creek; do you
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            1  remember that?

            2      A.    Yes.

            3      Q.    Does this photograph show multiple channels

            4  of the Salt even before Tonto Creek comes in?

            5      A.    Yes, it does.

            6            Well, no, actually, Tonto Creek comes in

            7  right here, but -- so it's not before.  It's at where

            8  Tonto Creek comes in.

            9      Q.    Well, the split is just upstream from the

           10  confluence, right?

           11      A.    From the confluence of the low water, yes.

           12                 MR. MCGINNIS:  Anybody want to see the

           13  color one?

           14                 COMMISSIONER HORTON:  What is the name

           15  of this town?

           16                 MR. MCGINNIS:  It's Roosevelt, town of

           17  Roosevelt.

           18                 COMMISSIONER HORTON:  Town of Roosevelt,

           19  okay.

           20                 THE WITNESS:  If you recall, I talked

           21  about this location specifically in my direct testimony

           22  and said that because of the confluence of the two

           23  rivers there and because of the channel transitioning

           24  from this flat to the constricted canyon downstream,

           25  this would be an area -- a unique area on the river
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            1  that would be more likely to have channel instability

            2  and some multiple channels and whatnot.  So it doesn't

            3  really surprise me here at all.  I think this is

            4  consistent with my original direct testimony.

            5  BY MR. MCGINNIS:

            6      Q.    Slide 147 on your PowerPoint.

            7            Whoa.  I have no idea why that screen looks

            8  like that, but somebody probably needs to fix it.

            9                 COMMISSIONER ALLEN:  While Jon is trying

           10  to figure out how to get it square on the screen,

           11  what's the date?  I noticed that there was no date

           12  given on the thing, but what time of the year?

           13                 MR. MCGINNIS:  Which exhibit are you?

           14                 COMMISSIONER ALLEN:  I'm talking about

           15  this one.

           16                 MR. MCGINNIS:  Oh, I don't think if

           17  says.

           18                 COMMISSIONER ALLEN:  I know it doesn't

           19  say.  But assuming what we know about the river,

           20  roughly what would it be; spring, summer, fall?

           21                 MR. MCGINNIS:  You're asking me a

           22  question again?

           23                 CHAIRMAN NOBLE:  Are we asking

           24  Mr. McGinnis to testify?

           25                 COMMISSIONER ALLEN:  Well, it was his
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            1  exhibit that was put up.

            2                 MR. MCGINNIS:  Actually, it's the

            3  State's Exhibit that I put up.  But, no, I don't have

            4  an opinion on that.

            5                 Maybe Mr. Fuller does when he's

            6  available.

            7                 THE WITNESS:  It's something to do with

            8  the display.  When in doubt, reboot.  Do you want to

            9  take a few seconds and reboot?

           10                 MR. MCGINNIS:  We're going to be talking

           11  about a lot of the slides.

           12                 CHAIRMAN NOBLE:  So please do that then.

           13                 Bill, after they get back up, you might

           14  want to ask Mr. Fuller, since it's the State's Exhibit

           15  and he's the witness.

           16                 COMMISSIONER ALLEN:  Yeah.

           17                 (A brief recess was taken.)

           18  BY MR. MCGINNIS:

           19      Q.    All right.  We were talking about Slide 147,

           20  but I think Commissioner Allen had a question about the

           21  last exhibit I gave you, which was State Land

           22  Department Exhibit 141.

           23

           24             EXAMINATION BY COMMISSIONER ALLEN

           25                 COMMISSIONER ALLEN:  The question that I
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            1  had was, from just viewing this, can you tell whether

            2  this was summer, spring, fall or winter?

            3                 THE WITNESS:  What I'm looking for is

            4  density of vegetation and any, like, fall color of

            5  vegetation, spring sprouting, that sort of thing.  I'm

            6  also thinking about flow rates, what typically would be

            7  inundated.  And I can't see anything that I would say

            8  is that definitive, Commissioner Allen.

            9

           10              CROSS-EXAMINATION (CONTINUED)

           11  BY MR. MCGINNIS:

           12      Q.    Okay.  We were on Slide 147.  Looking at the

           13  photograph on the right, it's a photo taken at

           14  Roosevelt Dam Site, March 6th, 1906.  Can you tell from

           15  looking at this picture approximately how deep the

           16  river is at that point on that day?

           17      A.    How deep it is?

           18      Q.    Yeah.

           19      A.    No.

           20            Approximately how deep?

           21      Q.    Yeah.

           22      A.    Deeper than a few inches, but whether I could

           23  distinguish it between -- and given the appearance of

           24  the surface, to me it looks like it's more than a

           25  couple feet deep, and I'm talking about in the middle
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            1  of the channel.  Obviously at the edge of the channel

            2  it's zero feet deep.  So a couple of feet or greater;

            3  but whether it's, you know, 4 feet or 5 feet, 4.5 feet

            4  or 4.6 feet, I can't make that level of distinction.

            5      Q.    Okay.  Slide 151.  You talked about this on

            6  direct.  This is -- a little bit.  This is the Sheep

            7  Bridge on the Salt River, right?

            8      A.    Yes.

            9      Q.    Do you know where this is?

           10      A.    Yes.

           11      Q.    Tell me where it is.

           12      A.    I believe they call it Shotgun Rapid now.

           13  It's in Segment 5.

           14      Q.    Do you know what river access point it's

           15  closest to, off the top of your head?

           16      A.    It's downstream of Blue Point, and it's

           17  upstream of where the tubers get out.

           18      Q.    Slide 152 is the next one.  You can tell from

           19  this photograph, this doesn't appear to be a real long

           20  voyage, does it?  Can't you?

           21      A.    Who knows, but my guess is not.  They don't

           22  seem like they're outfitted for extended river travel.

           23      Q.    And there's a dog on the bank, right?

           24      A.    There is a dog on the bank.

           25      Q.    Slide 154.  This is Hayden's Ferry 1890 or
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            1  roughly 1890, right?

            2      A.    Yes.

            3      Q.    Can you tell if this river is in flood stage

            4  at this point, from looking?

            5      A.    I would say no.

            6      Q.    And you can just tell that from the picture?

            7      A.    The couple of things that I'm looking at are,

            8  it appears that there's a long, extended, exposed

            9  floodplain in the distance.  I don't see any evidence

           10  of excessive velocity.  The water looks relatively

           11  calm.  Yeah.

           12      Q.    Okay.  Slide 158.  This is the one with

           13  Vandermark and Kilgore from May 1873.  This was a

           14  relatively short trip, if it occurred, right?

           15      A.    It was a couple of miles, three and a half or

           16  something like that.

           17      Q.    And I think you said, on some questioning

           18  from Mr. Murphy, that it was three and a half miles.

           19  Did you measure it at some point?

           20      A.    Oh, let's see.  Actually, I did, yes.

           21      Q.    Do you recall testifying back in 2003 that

           22  you thought it was a mile or two?

           23      A.    I don't.

           24            This time I did measure it, though, so . . .

           25      Q.    You didn't measure it before you testified in
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            1  2003, right?

            2      A.    Nobody had asked me that before.

            3      Q.    And when you measured the three and a half

            4  miles, did that include the distance on the canal or

            5  not?

            6      A.    No.

            7      Q.    And do you know whether this trip could have

            8  occurred during a flood?

            9      A.    Nothing in the -- the article is very brief,

           10  as I mentioned in my direct testimony.  So there's

           11  nothing that we found that said it was a -- it occurred

           12  during a flood.

           13            I do think that you could probably have made

           14  that trip in a flood.  But nothing about it suggests

           15  that it was flood conditions.  I think we've heard

           16  testimony over the years from some folks who thought

           17  boating in floods was excessively dangerous, so that

           18  would indicate that maybe people would not be likely to

           19  go out and try it in flood.  I don't recall ever seeing

           20  any descriptions of 1873 being a flood year.

           21      Q.    Do you recall testifying back in 2003 that

           22  you couldn't tell whether it was in a flood or not?

           23      A.    There's nothing in there that says it's in a

           24  flood, so yeah.

           25      Q.    And there's nothing that says it's not in a
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            1  flood?

            2      A.    That's right.  Seems like if it being in a

            3  flood might have been more newsworthy, but -- in the

            4  sense of, hey, they boated it and it was a big flood,

            5  or there might have been another news story, which I

            6  didn't see on the page about floods.

            7      Q.    Slide 159 is the Hayden 1873 log float

            8  attempt, right?

            9      A.    Same year, next month.

           10      Q.    I'm sorry.  I think we're still on 158 on the

           11  screen, for those following along at home.  There you

           12  go.

           13            Okay.  I think you testified on direct that

           14  this probably wasn't on the Salt; it was on the Black

           15  River or the White River?

           16      A.    I think what my testimony was, is it's my

           17  suspicion that it was on the Black or the White.  It

           18  may have well been in Segment 1, but I think it's more

           19  likely that it was up on the Black or the White.

           20      Q.    And you don't have any real historical basis

           21  for that conclusion, do you?

           22      A.    I guess my conclusion for that is the

           23  conditions of the river on which I guess are historical

           24  conditions, where things existed in terms of -- but if

           25  you're asking me is there a historical document that
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            1  says this was on the Black or the White, no, I don't,

            2  otherwise I would have eliminated the word "probably"

            3  and not had a question mark after "Segment 1."

            4      Q.    Did you talk with Mr. Gilpin, your historian,

            5  about your conclusion that this wasn't even on the

            6  Salt?

            7      A.    No.

            8      Q.    And you recall, don't you, that your 2003

            9  report referred to this trip as being on the Salt?

           10      A.    Yes.

           11      Q.    So your conclusion that it probably was on

           12  the Black River or White River is a relatively recent

           13  development?

           14      A.    Yes.

           15      Q.    And the slide here on that trip refers to

           16  rapids and boulders and narrow canyons; is that right?

           17      A.    Yes.

           18      Q.    And I think what you said on direct was it

           19  must have been on the Black River or White River or on

           20  Segment 1 because there aren't any of those things in

           21  the rest of the Salt; is that right?

           22      A.    I think that's a mischaracterization of what

           23  I said, but what I said was similar to that.

           24      Q.    Tell me what you said.

           25      A.    I said it's more likely to have been in that
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            1  case.  I don't think I ever said there are no rapids or

            2  boulders in segments below, Segment 2 and below; or if

            3  I did, I certainly didn't mean to.  There are indeed

            4  rapids below there, and I think it should be clear to

            5  the Commissioners that I've shown you many pictures of

            6  rapids below there.

            7      Q.    Well, let's look at some of those.

            8      A.    So the essence of my --

            9      Q.    But I guess --

           10      A.    The essence of my testimony was that the

           11  conditions described are more characteristic of the

           12  White or the Black Rivers, in terms of, you know,

           13  canyons being too narrow to admit passage of a log

           14  or -- and that's certainly a characteristic more so of

           15  the White River, and there are other reasons that I

           16  went through too that I believe that.

           17      Q.    What we've handed you is a copy of some

           18  excerpts from Exhibit C18, which is Land Department

           19  Exhibit 255, and these were photos you took on

           20  November 8th, 2014 of a trip on Segment 2; is that

           21  right?

           22      A.    Yes.

           23      Q.    And I didn't include all the photos, because

           24  I had to copy them in color.  So I got some of them.

           25            So let's look at the first one, and it has a
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            1  date and timestamp on the lower right-hand corner,

            2  right?

            3      A.    Yes, it does.

            4      Q.    So the one that says 9:16, does that look

            5  like an area that would be difficult to get a load of

            6  logs through if you were trying to float logs down the

            7  river?

            8      A.    Yes.  However, it was not so narrow as to

            9  admit a passage of a single log.

           10      Q.    Are there rapids and boulders in that photo?

           11      A.    That is Bump and Grind Rapid, yeah.

           12      Q.    The canyon might be described as relatively

           13  narrow?

           14      A.    No, I wouldn't call that relatively --

           15      Q.    This is still in Segment --

           16      A.    I mean narrow compared to Segment 6, but this

           17  is not a particularly narrow part of the canyon, no.

           18      Q.    This is on Segment 2?

           19      A.    Yes.

           20      Q.    The next one is 9:35, the timestamp.  Another

           21  place where you have rapids and boulders there?

           22      A.    Yeah, I misspoke.  That was actually Kiss and

           23  Tell Rapid there in 9:16.

           24            9:35, yes, I'm looking at that now.

           25      Q.    If you were floating logs down the river to a
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            1  sawmill, this would be a place that would cause kind of

            2  a problem, wouldn't it?

            3      A.    It would be a problem, a place you might need

            4  to unjam them a little bit and push them through.  It

            5  depends on what time of year you were doing it.  This

            6  flow rate's at 188 cfs.  It's pretty low.

            7      Q.    Might create a logjam there at this section?

            8      A.    At this flow rate, a logjam, I don't know.  I

            9  think you'd probably hang up some logs there and you

           10  would need to straighten them out on your way through.

           11      Q.    The next photograph is 9:43.  The same

           12  question.  It would be difficult to get logs through

           13  there, wouldn't it?

           14      A.    More difficult than in a pool reach, yeah.

           15  That's Bump and Grind Rapid there.

           16      Q.    Next photograph --

           17      A.    We just got done paddling through there.

           18      Q.    The next photograph I have is 10:03.  Another

           19  section that would be hard to get logs through?

           20      A.    No, not really there, no.

           21      Q.    Okay.  That is on Segment 2, right?

           22      A.    It is.

           23      Q.    Okay.

           24      A.    That's Mother Rock.

           25      Q.    The next section -- the next photograph is
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            1  11:01.  The same question.

            2      A.    Yeah, again, this is the entry to Overboard

            3  Rapid, and it's one of the wider, shallower spots on

            4  Segment 2.  And, yeah, you would need to align your

            5  logs to get them to float through there, depending on

            6  the size and length of your logs.

            7      Q.    Could have been a place where if you were

            8  trying to float logs all the way down the Salt, that

            9  you would have given up?

           10      A.    No.  It's probably a place you would stash

           11  some people to align them.  Again, I don't know that

           12  you would attempt to float logs at this particular flow

           13  rate.  You would probably do your log floats at higher

           14  flow rates.

           15      Q.    Do you remember when the Hayden attempts

           16  were?

           17      A.    It was in June.

           18      Q.    And July?

           19      A.    Let's see.  I just saw June here.  The

           20  reconnaissance was in June.  The canoe trip was -- the

           21  articles were June 21 and 28.

           22      Q.    Okay.  We'll come back to that.

           23            The next picture with 11:01 date stamp, same

           24  question.  Difficult to get logs through there?

           25      A.    Yeah, you would work a little bit.  That's
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            1  actually the same location as the one you just asked me

            2  about.

            3      Q.    Let's skip down a couple, just for sake of

            4  time.

            5            11:02, is that the same place?

            6      A.    11:02?

            7      Q.    Yeah.

            8      A.    Yep.

            9      Q.    Okay.  11:08 I just included because it's a

           10  nice picture of Mr. Slade.

           11            11:12, if you look downstream there, is that

           12  another place where you might have difficulty getting

           13  logs through?

           14      A.    The same answer as before; you would need to

           15  work a bit there.

           16      Q.    Is the canyon there relatively narrow at that

           17  point?

           18      A.    Not really.  I mean it's narrower than some

           19  places and wider than others.

           20      Q.    Skipping down a couple of photos to 11:36,

           21  same question.  Is that another place that would be

           22  difficult to float logs through?

           23      A.    At that place, no.  That's a nice deep

           24  channel through there.  That's the area going into

           25  First Camp or Second Camp.  I forget what it's called.
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            1      Q.    How about 14:16?

            2      A.    That actually brings up a good point, because

            3  one of the points of these photos is sometimes what you

            4  look at when you're looking at a picture, your eye

            5  focuses on the rocks.  You have a very different

            6  experience when you're on the river in a boat.

            7      Q.    If you're trying to float logs down the river

            8  in 1873, wouldn't your eyes focus on the rocks too?

            9      A.    Well, I think you'd focus on the logs.  But,

           10  like I say, when you're on the river right here and

           11  you're not looking at a picture, there are open

           12  channels through here that are pretty wide and clear.

           13      Q.    Can't see that from the photo, though, right?

           14      A.    And that's one of the tricks about looking at

           15  photos, is that very helpful to be out there in the

           16  field and have that kind of experience on the ground in

           17  a boat.

           18      Q.    Photograph 14:16, same question.

           19      A.    14:16?

           20      Q.    Yes.

           21      A.    No, there's a good channel on river right

           22  there; but, yeah, you would need to make sure your logs

           23  were over on that side.  So you might need somebody to

           24  help guide them over in that direction.

           25      Q.    How about 14:23?
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            1      A.    Yeah.  Oh, you would work a bit to get your

            2  logs through this section.

            3      Q.    The next, the second 14:23, has somebody

            4  there in their boat with a paddle over their head.  Is

            5  that you?

            6      A.    Yeah.

            7      Q.    Looks like somebody's pretty happy to have

            8  survived the rocks there, right?

            9      A.    It was great to be on the river.  We were

           10  happy all day long, and there was no question of

           11  survival at any point.  It was a very easy run to make.

           12      Q.    Mr. Fuller, do you know where the Sierra

           13  Anches are?

           14      A.    I believe those are the mountain range that

           15  are between the Tonto and -- Tonto Creek and Salt

           16  River.  So it would be river left of Tonto Creek and

           17  river right of Salt River.

           18      Q.    And I think you said on your direct that one

           19  of the reasons you thought this Hayden attempt was up

           20  off on Black River or White River was because there was

           21  no harvestable timber on the Salt River area; is that

           22  right?

           23      A.    Along the Salt, yeah.

           24      Q.    There is harvestable timber in the Sierra

           25  Anches, isn't there?
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            1      A.    There are, yes.

            2      Q.    And that's relatively close to Roosevelt,

            3  right?

            4      A.    Relatively.

            5      Q.    Okay.  And that's actually where they got the

            6  timber from to build Roosevelt Dam, isn't it?

            7      A.    Yes.

            8      Q.    That's where the sawmill --

            9      A.    I believe so.  At least some of it came

           10  there.  I knew they floated logs down the river to the

           11  dam, so . . .

           12      Q.    They built a sawmill and built a road to the

           13  dam from the sawmill too, right?

           14      A.    There was already a road down in the Tonto

           15  Valley or the -- whatever we call that valley there.

           16      Q.    What I've handed you is Exhibit CO2, State

           17  Land Department Exhibit 42, and this is an article

           18  called "Pioneers tried to float logs down Salt River

           19  for sawmill in Valley."

           20            Do you see that?

           21      A.    Yes.

           22      Q.    And this is by Earl Zarbin.  Are you familiar

           23  with Mr. Zarbin?

           24      A.    I know the name, yeah.

           25      Q.    Have you seen this article before?
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            1      A.    I may have.

            2      Q.    Okay.  At the bottom of the left column on

            3  here, it talks about the Hayden trip in June.  Do you

            4  see that?

            5      A.    Yes.

            6      Q.    And then if you go to the right column, the

            7  first paragraph, it says, "In July, Hayden made a

            8  second expedition to the mountains in pursuit of

            9  timber.  This trip apparently was unsuccessful, too."

           10            Do you see that?

           11      A.    I see that he says that, yeah.

           12      Q.    So at least Mr. Zarbin thought the historical

           13  record showed that Mr. Hayden had made two different

           14  attempts that summer, one in June and one in July?

           15      A.    Yeah.

           16      Q.    Okay.  And then he talks about the 1885

           17  expedition by William Burch.  You know about that one,

           18  right?

           19      A.    I do.

           20      Q.    Okay.  And then the next to last paragraph

           21  says, "A Phoenix newspaper, The Arizona Gazette, said,

           22  'The absence of drift and the general character of the

           23  canyon demonstrates most [successfully] that such a

           24  project may be successfully undertaken.'"

           25            Do you see that?
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            1      A.    Yes.

            2      Q.    And then it says, "This...will open to this

            3  Valley the timber belt of the Sierra Ancha."

            4      A.    Yes.

            5      Q.    Slide 164, this is the Yuma or Bust Buckey

            6  O'Neill expedition, right?

            7            I'm sorry, I'll wait until you get there.

            8      A.    Yes.

            9      Q.    And Mr. Murphy talked to you some about this

           10  back in October.  My question refers to your comment

           11  here that it was a knee deep flow.

           12            Knee deep can be different depending on whose

           13  knees you're talking about, right?

           14      A.    Yes.

           15      Q.    And also could be different if you're

           16  actually standing on rock versus sinking into the mud?

           17      A.    Yes.

           18      Q.    And you recall that this is the article that

           19  actually referred to the participants as mud turtles?

           20      A.    Yes.

           21      Q.    Slide 168, and Mr. Murphy talked to you a

           22  little bit about this one too, so I'm going to

           23  hopefully be brief.

           24            This is the William Burch 1885 trip, correct?

           25      A.    Yes.
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            1      Q.    They actually flipped their boat and lost

            2  some of their gear on this trip, right?

            3      A.    Yes.  That's what it says right there.

            4      Q.    Okay.  And this is the one -- one of the --

            5  well, this is the one where the newspaper article

            6  refers to this as a hazardous trip.  Do you recall

            7  that?

            8      A.    I do recall that they -- this is the one

            9  where they called them the daring adventurers.

           10      Q.    Would it surprise you if that same newspaper

           11  article referred to the trip as a hazardous one?

           12      A.    I don't know for a fact that they did.  I

           13  guess if you're telling me that it does, at this time I

           14  have no reason to doubt you, but sure.

           15      Q.    I'm sorry.  I'm just trying to save some time

           16  and paper.

           17            What we've given you is Exhibit C18, State

           18  Land Department 132, which is an article, blowup of an

           19  article, from the Arizona Gazette, June 3rd, 1885.  Do

           20  you see the ninth line down, in that area, "The rapids

           21  with numerous projecting boulders make the trip a

           22  hazardous one"?

           23      A.    Yeah, my understanding is this article was

           24  written before they went or they had left the day

           25  before.  So I guess whether it was going to be
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            1  hazardous or not was something they were going to find

            2  out, but there's not a post-trip report saying it was

            3  hazardous.

            4      Q.    What we've handed you is a document that's

            5  Exhibit CO18, Land Department Exhibit 133.  Do you see

            6  that?

            7      A.    Yes.

            8      Q.    This is an article you've seen before?

            9      A.    Yes.

           10      Q.    About two-thirds of the way down there, it

           11  says, "In fact, Mr. Burch, who is a sawmill man on the

           12  upper Salt river has partially contracted for the

           13  delivery of Tempe of over one thousand railroad ties."

           14            Do you see that?

           15      A.    Yes.

           16      Q.    So according to this newspaper article,

           17  Mr. Burch already had a sawmill on the Salt River?

           18      A.    Yes.

           19      Q.    Okay.  So there was clearly some reason for

           20  him to want to try to float logs down there?

           21      A.    Yes.

           22      Q.    This is not a situation where the

           23  circumstances of the development didn't give people

           24  reason to try to navigate or float logs down the river?

           25      A.    Say that again?
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            1      Q.    This is not one of those situations which

            2  have occurred on some of the rivers, where because of

            3  the way developments happened, people never had a

            4  reason to navigate it?  Here, Mr. Burch clearly had a

            5  reason to float logs down the river, and he was trying?

            6      A.    Yes.  Well, he was determining whether it

            7  could be possible or not.

            8      Q.    That's fair.

            9      A.    I don't know that he -- the article says he

           10  actually floated logs.  He floated a boat.

           11      Q.    And it doesn't say anywhere here that he has

           12  a sawmill on the Black or the White River, right?  It

           13  says "upper Salt."

           14      A.    Yes.

           15      Q.    And you don't know of any of the newspaper

           16  articles that deal with this account that talk about it

           17  being on anything other than the Salt, right?

           18      A.    That's correct.

           19      Q.    And this trip included Mr. Burch, John

           20  Meadows and Lew Robinson, right?

           21      A.    Yes.

           22      Q.    And it says, on the prior article that I gave

           23  you, that this was the first time anybody had ever gone

           24  down through the canyon.  Do you recall that?

           25      A.    There's three articles in different time
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            1  periods that describe trips down that part of the Salt

            2  River as being the first trip.

            3      Q.    And two of those articles that describe the

            4  trip going down the Salt River for the first time

            5  include Mr. Meadows?

            6      A.    They include a Mr. Meadows, sure.

            7      Q.    And one of those articles is 20-some years

            8  after the fact?

            9      A.    Yes.

           10      Q.    So would you agree with me that it's

           11  possible, at least, that the Meadows trip and the Burch

           12  trip were really the same trip?  One had a

           13  contemporaneous -- there's one contemporaneous

           14  newspaper account and one 20-some years later that's

           15  real similar, but just a little different?

           16      A.    Yeah, I think I went through this at some

           17  length in my direct testimony, and I guess I can

           18  understand somebody making that argument.  There's

           19  enough similarities that I think you can make that

           20  argument.  I think some of the dissimilarities make me

           21  suspect that it is more probable that it's two separate

           22  trips.

           23      Q.    It's just hard to tell?

           24      A.    It's harder to tell than distinguishing

           25  between others in the accounts that we have on the list
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            1  here.

            2      Q.    Slide 172.  This is a map of the Major

            3  Spaulding account from December 1888.

            4            Do you have any estimate of what the distance

            5  was of this trip on the Salt?

            6      A.    No.

            7      Q.    Relatively short distance, wouldn't you say?

            8      A.    Looks like it's in the neighborhood of

            9  10 miles, maybe, maybe a little less.

           10      Q.    Slide 175.  This is a Stanley Sykes and

           11  Charlie McLean account from the winter in the 1890s.

           12  Your slide here says that they walked beside the loaded

           13  boat in depleted flow areas.  Do you see that?

           14      A.    I do.

           15      Q.    The newspaper article for this trip actually

           16  talks about them physically carrying the boat for some

           17  stretch of it, right?

           18      A.    Yes.

           19      Q.    And that they really either walked and pulled

           20  the boat or carried the boat for most or all of the

           21  part of the trip that was on the Salt; isn't that

           22  right?

           23      A.    Yes.  It said they had dry reaches until they

           24  reached the Gila confluence.

           25      Q.    But when they got to the Gila, they had a
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            1  little better going, it says?

            2      A.    Yes.

            3      Q.    Slide 181.  You talked about this some on

            4  direct.  As far as we know, this account of floating

            5  logs from Fort McDowell down the river never really

            6  happened?

            7      A.    We know for a fact that it didn't, and the

            8  reason was, when we found this article from The Salt

            9  Lake Herald, it said they didn't because they were

           10  afraid of damaging Arizona Dam.  So, and the only

           11  reason I included this, as I said in my direct, is

           12  because in the Land Department report it mentions this;

           13  well, somebody might have floated logs at some point in

           14  time.  And this kind of clears up the fact that, no,

           15  they didn't actually do that, and there was a reason

           16  for that.

           17      Q.    Slide 183.  You talked with us -- about this

           18  with Mr. Murphy, and my recollection of what you said

           19  was this was likely a period of higher flows, but it

           20  wasn't necessarily in a flood.  Do you recall that?

           21      A.    The flows were above average, yeah.  There

           22  had been a flood, and I believe this to be on the

           23  receding limb, after the receding limb of the flood

           24  part of the flood.  I think it was certainly high flow.

           25      Q.    So the sentence that you've put in a box here
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            1  about "via the pack train, or else was hauled up the

            2  river in a boat," do you see that?

            3      A.    Yes.

            4      Q.    That same sentence, if you go up six lines,

            5  part of that same exact sentence says, "and at the time

            6  of the heavy rains and floods."

            7            Do you see that?

            8      A.    The sentence, in its entirety, says, "The

            9  completion of this road will solve the big

           10  transportation problem for the government, as before

           11  its completion, and at the time of the heavy rains and

           12  floods, the nearest the Mesa stage could get to

           13  Roosevelt was Botticher's camp, some four miles

           14  [downstream]."

           15            So it's referring to a flood in the past that

           16  had wiped out the road.

           17      Q.    And that's the same sentence talking about

           18  the same flood where you talk about them hauling goods

           19  up the river in a boat?

           20      A.    I took it to mean that there had been a flood

           21  that had wiped out the road, and now, because of that

           22  damage, they were using alternate means to get

           23  materials to the dam.

           24      Q.    That's your interpretation of the language

           25  there?
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            1      A.    Yes, it is.

            2      Q.    Slide 186.  This is another one that we don't

            3  have any evidence that it ever happened, right?

            4      A.    That, I believe, was my testimony, yes.

            5      Q.    187.  Your slide doesn't say anything about

            6  it, but this particular article actually says that the

            7  two folks involved in this one found the Salt River a

            8  poor stream for navigation.  Do you recall that?

            9      A.    I believe that was my testimony.  I think I

           10  actually used those words.

           11      Q.    It's not on the slide?

           12      A.    It's not on the slide, no.

           13      Q.    And this trip was a week or so after a flood

           14  that was 199,500 cfs; isn't that right?

           15      A.    It was sometime after a flood, yes.  So there

           16  was a -- let's see, this was on the 9th.  The flood in

           17  November was 195,000 cfs, which was unusually large.

           18  And I think we will both agree it was definitely a

           19  flood.  And I think I recall from the article that

           20  that's what they were out there doing, was looking at

           21  what might have been damaged in that big flood.

           22      Q.    Okay.  So just to be clear, how far do you

           23  say that trip was after the flood of 199,000 cfs?

           24      A.    You know what, I didn't write down in my

           25  notes what the date of it.  I just know it was in
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            1  November.  So I guess if we take the latest possible

            2  date, it would have been November 30th, and so 9 days,

            3  10 days.

            4      Q.    Okay.  And on this particular trip the folks

            5  who were on it ended up giving up and hitching a ride

            6  home with A.J. Chandler; isn't that right?

            7      A.    That sounds right.  I didn't write down

            8  Mr. Chandler's name, as I recall.  I don't see that

            9  here.  But, yeah, I have a recollection that they did

           10  get a ride home and they gave up.

           11      Q.    So by your definition of successful boating,

           12  this one wasn't a success, right, because they didn't

           13  get where they were going?

           14      A.    I think if you look a few slides ahead,

           15  you'll see that's what I wrote down.

           16      Q.    Slide 189.  This is the boat theft case?

           17      A.    Yes.

           18      Q.    The article suggests that this one actually

           19  might have been during a period of high water too,

           20  right?

           21      A.    According to the USGS, we had 5,500 cfs of

           22  inflow to the Salt River, and if they were diverting

           23  water out, it would have been less than that by the

           24  time we got down to this place.  But that's a decent

           25  flow, and I don't think I would call that a flood in
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            1  this reach of the river, but it was above the median.

            2      Q.    The actual title of the newspaper article

            3  that you're relying upon is, "An Act of Piracy on the

            4  Raging Salt."  Isn't that true?

            5      A.    Yeah, you know, we get to this fanciful

            6  language thing that we talk about from time to time.

            7  You know, the last article you were asking me about

            8  with the reclamation engineers, talking about

            9  shipwrecking.  I don't know what shipwrecking means to

           10  you, but, you know, a shipwreck seems like your boat

           11  was broken apart and your gear was scattered around.

           12            And, in fact, what they describe is that

           13  their shipwreck was they hit a rock in one rapid and

           14  then they struck on a sand bar and once threatened to

           15  turn over.  That doesn't seem like much of a shipwreck

           16  to me.  So, you know, I kind of put that in --

           17                 COMMISSIONER HORTON:  That isn't a ship.

           18  A ship is something that's separate from a boat.  A

           19  boat goes on a ship, but a ship doesn't go on a boat.

           20                 THE WITNESS:  My father would be very

           21  proud of you, having been a Navy man.  He would tell

           22  you there are distinct differences between ships and

           23  other kinds of boats.

           24                 So certainly that kind of language and,

           25  again, I would -- you know, the raging river there, I
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            1  think that's some colorful language there, so . . .

            2  BY MR. MCGINNIS:

            3      Q.    So if --

            4      A.    If it were so raging, it's hard to imagine

            5  that a couple of kids would be able to successfully

            6  pilot this boat.

            7      Q.    So you would agree with me that at least some

            8  of the portions of these historical newspaper articles

            9  can be exaggerated?

           10      A.    Well, I didn't say that it was an

           11  exaggeration.  It's just that the language they use is

           12  maybe different than the language you may use today.

           13            So they have descriptions that are -- I think

           14  they especially like to poke fun at people they know.

           15  So I guess in some cases.  In some cases there can be

           16  exaggerations, yeah.  And it seemed like they're fairly

           17  obvious about those situations.

           18      Q.    Slide 190, this is an entry about Louis

           19  Selly, boat builder; is that right?

           20      A.    Yeah.

           21      Q.    And this article says nothing at all about

           22  boating on the Salt River, does it?

           23      A.    No.

           24      Q.    This person could have been building boats to

           25  use on the Gila or the Verde?
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            1      A.    Then we agree that boats can be used on the

            2  Gila and the Verde.

            3      Q.    No, I'm just asking you whether this person

            4  could have been building boats to use on the Gila or

            5  the Verde?

            6      A.    Yeah, I think in my direct testimony I said

            7  exactly that, is that we don't know.  We just know that

            8  he was a boat builder in Phoenix and he had orders for

            9  boats, and we don't know where they were being used.

           10      Q.    Could have been used on the canals?

           11      A.    Yeah, I think people can use boats on the

           12  canals.

           13      Q.    Could have been building boats to use to

           14  cross the river during floods, which we know happened?

           15      A.    I suppose that's true.

           16      Q.    Could have been built because it's 1909 and

           17  he could have been building boats to use on Roosevelt

           18  Lake when it filled?

           19      A.    That seems like more of a stretch, but sure.

           20  We know there were boats used up there.

           21      Q.    Actually, we just saw a picture of one this

           22  morning, right?

           23      A.    We did.

           24      Q.    Slide 201.  This slide refers to George

           25  Greenwald, February 1908; is that right?
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            1      A.    Yeah.

            2      Q.    And one of the bullet points there talks

            3  about floating a raft of lumber on the river down to

            4  the dam.  Do you recall that?

            5      A.    Yes.

            6      Q.    Do you have any idea what the distance of

            7  this event was?

            8      A.    No.  It was a minor portion of Segment 3, is

            9  my guess.

           10      Q.    Mr. Fuller, what we've handed you is a copy

           11  of Exhibit C18, State Land Department Exhibit 252,

           12  which looks to be an article from February 19th, 1908

           13  from the Arizona Republican.  Have you seen this one

           14  before?

           15      A.    Yes.

           16      Q.    And is this the article that you relied upon

           17  for the George Greenwald account?

           18      A.    Well, I cite -- I apologize.  It probably is.

           19  I didn't put my citation on this article.  I missed

           20  that one.  So if it's important to you to know whether

           21  it's exactly the article, I have a book of the articles

           22  I used.  I can look it up for you.  But I suspect that

           23  it is.

           24      Q.    Okay.  The first sentence of this article

           25  says, "The bull-head is made of timber, dirt and
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            1  stone."

            2            Do you have any idea what a bull-head is, as

            3  used in that context?

            4      A.    No, I don't know for sure.

            5      Q.    Okay.  The next sentence says, "The timber is

            6  carried from the road that runs to the river.  Just

            7  above the tunnel to the tunnel's mouth by means of a

            8  raft."

            9            Did I read that right?

           10      A.    "The timber is carried from the road that

           11  runs to the river.  Just above the tunnel to the

           12  tunnel's mouth by means of a raft."

           13            Yeah.

           14      Q.    Does that tell you anything about the

           15  distance of this trip?

           16      A.    That it's not far.

           17            And just so we're clear, I don't believe I

           18  counted this as one of my episodes of successful

           19  navigation.  I'm just -- it was included in the Land

           20  Department report, so for the sake of thoroughness.  I

           21  think my testimony in direct was this was occurring in

           22  a disturbed part of the river.

           23      Q.    Mr. Fuller, what we've handed you is

           24  Exhibit CO32-C, which is an internet article about

           25  Arizona 1912 to 2012.  I would like to point your
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            1  attention to page 3 of 16, which has a map of Roosevelt

            2  Dam and vicinity.  Do you see that?

            3      A.    Yeah.

            4      Q.    Okay.  The last page of the exhibit is a

            5  blowup of that particular map, and I'll bring you mine

            6  because -- do you have a color one?

            7      A.    I do.

            8      Q.    Okay.  Do you see the dam there in this

            9  picture, in this map?

           10      A.    Yes.

           11      Q.    Do you see next to the dam, river left, there

           12  is a thing that says "Sluicing Tunnel"?

           13      A.    Yes.

           14      Q.    Do you see a road right under the word "Salt"

           15  that says "Old Canyon Road"?

           16      A.    Yes.

           17      Q.    Can you tell from the legend here, if that's

           18  the road they're talking about just above the tunnel

           19  and that's the tunnel they're talking about, about how

           20  long the trip would have been?

           21      A.    You know, it doesn't specifically say, but it

           22  wouldn't surprise me if that's the road there.

           23      Q.    Wouldn't surprise you?

           24      A.    It would not.

           25      Q.    Okay.
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            1      A.    And, also, I guess that being the case, it's

            2  helpful to have this map, and we should put this

            3  account as being in Segment 4, not in Segment 3.

            4            But you're right.  But it's regardless,

            5  because I'm not counting this as one of our successful

            6  navigation accounts.

            7      Q.    Why does this map move you to Segment 4 if

            8  the dividing line between 3 and 4 is at Roosevelt Dam?

            9      A.    Remember, I said this morning it's not

           10  actually at the dam.  It's at the beginning of the

           11  canyon.

           12      Q.    Okay.  So you would agree, from looking at

           13  the scale here on the map, that this is somewhere in

           14  the neighborhood of 2 to 300 feet, if that's the road

           15  and the tunnel they're talking about?

           16      A.    No argument from me.

           17      Q.    And if this was in 1908, with Mr. Greenwald,

           18  the water would have already been starting to back up

           19  behind the cofferdam that they were building, right?

           20      A.    Well, it sounds like, from the description,

           21  that there was an area of current and an area of

           22  backwater, and he kind of accidentally got out into the

           23  current, so a little bit of -- yeah, a little bit of

           24  backwater there.

           25      Q.    So on Slide 203 -- I'm sorry, you lost your
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            1  signal on that one.

            2            You're good now.

            3            Slide 203, where in the last bullet point you

            4  say "Logs, lumber were floated downstream to the dam,"

            5  really the only thing you're talking about is this trip

            6  that's a couple hundred feet, and it's on water backing

            7  up from the dam in 1908?  You don't have any other

            8  evidence of that happening, do you?

            9      A.    I have a vague recollection of something

           10  else; but as I sit here today, no, I don't.

           11      Q.    Slide 216.  This is Quartzite Falls Rapid,

           12  the picture.  This picture is after the blasting,

           13  right?

           14      A.    Yes.

           15      Q.    So the rapid is not in its ordinary and

           16  natural condition on this picture; is that correct?

           17      A.    Yes.

           18      Q.    Slide 238 starts your rating curve?

           19      A.    Just clarify --

           20      Q.    Sorry.

           21      A.    -- there's a lot in that photo that is in its

           22  ordinary and natural condition, and the blast affected

           23  the rapid itself, so yes.  So . . .

           24      Q.    That's fair.

           25            Slide 238 are the rating curves we spent the
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            1  whole morning talking about.

            2            Do you know a gentleman named Jim Slingluff?

            3      A.    Yes.

            4      Q.    Do you know him as a knowledgeable and

            5  experienced boater?

            6      A.    Yeah, I met Jim in the early '90s, when we

            7  were doing the original work.  We talked to him

            8  particularly as it related to the Verde River, and,

            9  yeah, then he wrote a book, River Guide, for the Verde

           10  River.  And, yeah, he seemed like a competent canoeist,

           11  in particular.

           12                 CHAIRMAN NOBLE:  Mark, would it be okay

           13  if we took a break right now?

           14                 MR. MCGINNIS:  Yeah.  I'm pretty close

           15  to being done, but it's probably better to do a break

           16  and then come back.

           17                 CHAIRMAN NOBLE:  Okay.  Let's take

           18  10 minutes.

           19                 (A recess was taken from 2:02 p.m. to

           20  2:11 p.m.)

           21                 CHAIRMAN NOBLE:  Mr. Fuller,

           22  Mr. McGinnis?

           23  BY MR. MCGINNIS:

           24      Q.    We were talking about Jim Slingluff when we

           25  broke, right?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 5    11/17/2015
                                                                      1147


            1      A.    Yes.

            2      Q.    What we've handed you is a portion of Lower

            3  Salt Exhibit EI-11, which was submitted by the Center

            4  For Law in the Public Interest, at least is my

            5  recollection, and it's a transcript of the deposition

            6  of Mr. Slingluff taken November 23rd, 1987.

            7            Does that look right to you?

            8      A.    I'm sorry.  November 23, 1987, yes.

            9      Q.    And if you turn over to pages 80 and 81 of

           10  that transcript, starting on Line 15 on page 80,

           11  Mr. Slingluff is being asked about what's the minimum

           12  flow in terms of cfs that you would consider before you

           13  would schedule to undertake a trip on the Salt River

           14  between the two bridges.

           15            And if you look up, the first line of that

           16  page, the two bridges he's talking about are the

           17  Route 60 bridge and the Route 88 bridge.  Do you see

           18  that?  288 bridge.  Sorry.

           19      A.    Yes.

           20      Q.    Are you familiar with those two bridges?

           21      A.    Yes, I am.

           22      Q.    Are you familiar with the area between those

           23  two bridges?

           24      A.    Yep.

           25      Q.    So if you go over to page 81, starting on
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            1  Line 7, the question is:  "Maybe I misunderstood your

            2  statement.  What is the minimum at the Route 60 bridge,

            3  200 or 100?"

            4                "Answer," for Mr. Slingluff:  "For me

            5            it's 100 cfs."

            6                "Question:  Does that 100 cfs translate

            7            to a particular water depth?"

            8                "Answer:  Well, here's where it gets

            9            difficult.  It does and it does not.  You

           10            recall these are deep.  The problem comes at

           11            rock bars.  So at 100 cfs you are talking

           12            numerous places on the rock bars where the

           13            flow is under two inches at its deepest

           14            point."

           15            Did I read that right?

           16      A.    Yes, you did.

           17      Q.    Would you agree that the depth can be very

           18  shallow at rock bars on the Salt --

           19      A.    Yes.

           20      Q.    -- even if the average depth is higher?

           21      A.    Yes.

           22      Q.    On Slide 236 on your PowerPoint, in Segment

           23  No. 2, your average depth for 130 cfs is 1.8 feet; is

           24  that right?

           25      A.    Yes.
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            1      Q.    And Mr. Slingluff, who is a knowledgeable,

            2  experienced boater, said at 100 cfs you get some places

            3  where it's down to 2 inches at its deepest point.

            4            Do you agree with that?

            5      A.    In the rock bars, yes.

            6      Q.    Slide 243.

            7      A.    Or I should say in some of the rock bars.

            8      Q.    Numerous places, according to Mr. Slingluff,

            9  right?

           10      A.    He says, "The problem comes at rock bars,"

           11  and then he does say "numerous places on the rock

           12  bars."

           13      Q.    Slide 243, here you, in the inset for this

           14  photo -- I'm sorry.  You're pixelating again on the

           15  screen, but only on one of them.

           16      A.    240, you said?

           17      Q.    243.  Sorry.

           18            This photo is taken at the gages at the upper

           19  end of Roosevelt, right?

           20      A.    Yes.  It's at the 288 bridge.

           21      Q.    So the fact that there's a boat ramp there

           22  shouldn't be surprising if it's on the upper end of

           23  Roosevelt, should it?

           24      A.    There's nobody that's going to be launching a

           25  Roosevelt boat from this place.  There's a diversion
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            1  dam downstream that you could not get over in a motor

            2  boat.

            3      Q.    Slide 263.

            4      A.    The sole purpose of this boat ramp, as I

            5  understand it, it's where river trips take out.

            6      Q.    Slide 263.  Here on this slide relating to

            7  Segment 5, you say -- you refer to popular boating

            8  during reservoir releases; is that right?

            9      A.    Yes.

           10      Q.    And you would agree with me, wouldn't you,

           11  that the flows resulting from reservoir releases on

           12  Segment 5 are different from what the ordinary and

           13  natural flows would have been?

           14      A.    They are different in terms of their

           15  seasonality.

           16      Q.    Slide 278.  This photograph shows the -- I

           17  think it's the Sheriff's Offices air boat; is that

           18  right?

           19      A.    It's the air boat or the jet boat, and I

           20  think it's the air boat there, yeah.

           21      Q.    In general, in what situations would you use

           22  an air boat or a jet boat?  Why do you need a jet boat

           23  as opposed to one that has an engine and a propeller on

           24  it?

           25      A.    Less draw, so you can go in shallower water.
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            1      Q.    And there weren't any air boats, that you

            2  know of, available in 1912, were there?

            3      A.    I don't know the answer to that.

            4      Q.    As you sit here today, you don't know of

            5  any?

            6      A.    I don't.

            7      Q.    Slide 286.  And we had a long discussion

            8  about this on the Verde, but here you're talking --

            9  comparing modern boats versus historical boats,

           10  right?

           11      A.    Yes.

           12      Q.    And there on one of the bullet points, you

           13  say the main difference is improved durability?

           14      A.    Yes.

           15      Q.    Durability is pretty important in a boat,

           16  isn't it?

           17      A.    In some situations, durability can be very

           18  important.  It's one of a number of characteristics of

           19  a boat that are of interest and important, yeah.

           20      Q.    Would you agree that durability is one of the

           21  characteristics that you can consider -- should

           22  consider in determining whether boats are meaningfully

           23  similar?

           24      A.    Well, yeah, it's one of the characteristics,

           25  yes.  That's why it's listed here.
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            1      Q.    So if I have two otherwise identical boats,

            2  same length, same width, same draw, made of different

            3  things, then when you hit the boats against the same

            4  rock, one of them has a hole in it, gets a hole in it,

            5  and the other one bounces off.

            6            Would you agree that those boats aren't

            7  meaningfully similar for purposes of navigability?

            8      A.    No, I wouldn't agree with that.

            9      Q.    If you're the guy in the boat with the hole

           10  in it, don't you think it's important?

           11      A.    If I'm the guy with the boat and a hole in

           12  it, I'm going to pull my boat over to the side and fix

           13  it and go on.

           14      Q.    Okay.  If you're the guy --

           15      A.    If I'm the guy with the boat that doesn't

           16  have a hole in it, maybe I'll pull over and watch him

           17  fix it, and then we'll go on.

           18      Q.    Last set of questions, I think.  It's your

           19  opinion that Segments 2 through 6 are all navigable,

           20  right?

           21      A.    Yes.

           22      Q.    I would like you to rank for me those five

           23  segments, starting with the most navigable to the least

           24  navigable.

           25      A.    6, 5, 3, 4, 2, 1.
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            1      Q.    You've heard this question before.

            2      A.    Yeah.

            3      Q.    I'm sorry.  6, 5 --

            4      A.    6, 5, 3, 4, 2, 1.

            5      Q.    Okay.  And 6 is the one you believe is most

            6  navigable?

            7      A.    Yes.

            8      Q.    Is that, in part, based about your 5.3 foot

            9  depth analysis?

           10      A.    No.

           11      Q.    Okay.  What about 5 makes it less navigable

           12  than 6?

           13      A.    This is one of those like which of my kids do

           14  I love better.  I love them all.  I love 2 through 6,

           15  and the difference in love between 5 and 6, not that

           16  much.

           17      Q.    Okay.  What is it?

           18      A.    A little more flow in 6.

           19      Q.    Okay.  How about between --

           20      A.    The likelihood of rapids would be less.  I

           21  have a stronger history in 6 than in 5.

           22      Q.    You personally have a stronger history, is

           23  that what you're saying, or there's stronger --

           24      A.    Historical accounts.

           25      Q.    Okay.
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            1      A.    More of them occurred in 6 than in 5.

            2      Q.    Okay.  How about 3 versus 5 and 6; why is 3

            3  less navigable than 5 or 6?

            4      A.    A little less flow, somewhat more rapids, a

            5  little bit more rapids.  The rapids are all small in 3.

            6  A little less history.

            7      Q.    Okay.  How about -- I'm sorry.  Were you

            8  done?

            9      A.    No, I'm still thinking here.  Just give me a

           10  minute.

           11      Q.    Okay.  Keep thinking.

           12      A.    Yeah, go on.

           13      Q.    Okay.  I think we're up to 4.  Why is 4 less

           14  navigable than 3, 5 or 6?

           15      A.    Well, in part, because we know less about it.

           16  I would sure like to see what's underneath the

           17  reservoirs.  It would be great to see some of the topo

           18  maps that existed pre-dam.  So I think there's a little

           19  bit of unknown.

           20            From the historical descriptions of the

           21  guys who did boat through it successfully, they do

           22  describe some rapids and ones that they decided to

           23  carry around, at least on certain trips.  So that

           24  suggests that the rapids, at least for their level of

           25  skill, might have been a little more challenging than
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            1  what we know to exist in 3.  So there's, I guess, the

            2  uncertainty factor, and my guess is that the rapids

            3  were a little more challenging in 3, but, again, in my

            4  mind they're, you know, not really close to

            5  nonnavigable there.

            6      Q.    I'm sorry.  What was the last thing you said?

            7  I didn't hear it.

            8      A.    I said I don't think it's really close to

            9  being nonnavigable.  It's a long ways away.  There's a

           10  big difference between what I think 4 was like and what

           11  1 is like, for instance.

           12      Q.    Okay.  How about 2 compared to 6, 5, 3, 4?

           13      A.    2, we do have some --

           14      Q.    I'm sorry.  2 compared to 6, 5, 3, 4.

           15      A.    Yeah, we have the bigger rapids in Segment 2.

           16  There are some rapids that most people -- there is a

           17  rapid that most people would portage, I believe, under

           18  most conditions or under more conditions, I guess would

           19  be a better way to say that; that being Quartzite in

           20  its ordinary and natural condition.

           21            The canyon's tighter than 3, probably similar

           22  to 4, a little more tortuous, a little more bends.  But

           23  on the up side, we've got a record, you know, of people

           24  that do boat it.  I personally have boated it myself,

           25  so I have a real good comfort level with being able to
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            1  get through there, particularly at low flow.  So I

            2  guess the biggest difference would be the rapids and

            3  the lack of history, I guess.  We don't have a lot

            4  of -- actually, I don't think we have any historical

            5  accounts that go through Segment 2.

            6      Q.    And you talked on direct about why you think

            7  1's not navigable, right?

            8      A.    I did.

            9      Q.    Do you have anything to add to that testimony

           10  on that issue?

           11      A.    Huh-uh.

           12                 MR. MCGINNIS:  That's all I have,

           13  Mr. Chairman.

           14                 CHAIRMAN NOBLE:  Thank you very much,

           15  Mr. McGinnis.

           16                 MR. MCGINNIS:  Thank you, Mr. Fuller.

           17                 CHAIRMAN NOBLE:  Is there anyone else

           18  who has questions for Mr. Fuller?

           19                 Mr. Hood.

           20                 MR. HOOD:  I think I'm up next,

           21  Mr. Chairman.  It will probably take me three or four

           22  minutes to get all my stuff.

           23                 CHAIRMAN NOBLE:  We'll be patient.

           24                 MR. HOOD:  Thank you.

           25                 Mr. Chairman, thank you for your
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            1  patience.

            2                 Commissioners, good afternoon.

            3

            4                     CROSS-EXAMINATION

            5  BY MR. HOOD:

            6      Q.    Mr. Fuller, good to see you again.

            7      A.    Thank you.

            8      Q.    Thank you for your patience with us.

            9      A.    You're welcome.

           10      Q.    Mr. Murphy and Mr. McGinnis had a lot of

           11  questions for you that is going to make my time shorter

           12  with you than it otherwise would have been.  That's the

           13  good news.

           14      A.    Promises, promises.

           15      Q.    I want to start, Mr. Fuller, by talking a

           16  little bit about the declaration that Rich Burtell put

           17  together.  Have you seen that before?

           18      A.    I've seen it.

           19      Q.    Have you studied it in any detail?

           20      A.    Not in great detail.

           21      Q.    And I've given you a copy.  Do you have that

           22  in front of you?

           23      A.    I do.

           24      Q.    Good.  Let's take a look.  I want to take a

           25  look at a couple of things.
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            1            And did you gather from the report that

            2  Mr. Burtell's focus was the Upper Gila [sic], which is

            3  essentially the same as your Segments 1 through 3?

            4      A.    I don't really recall.

            5      Q.    Okay.  Well, I can represent that to you --

            6      A.    Okay.

            7      Q.    -- that that was the focus of his study.

            8            A lot of my questions, therefore --

            9                 CHAIRMAN NOBLE:  Mr. Hood, you said the

           10  Upper Gila.

           11                 MR. HOOD:  I'm sorry.  The Upper Salt.

           12  Thank you, Mr. Chairman.

           13                 THE WITNESS:  At least one of us is

           14  paying attention.

           15                 MR. SPARKS:  Well, you can blame that on

           16  me.  He and I get San Pedro and Upper Gila all mixed up

           17  all the time because we're always there or here.

           18                 CHAIRMAN NOBLE:  You are so blamed.

           19                 MR. HOOD:  Thanks, Joe.

           20  BY MR. HOOD:

           21      Q.    To clear up the record on that, Mr. Fuller,

           22  Mr. Burtell's focus in these proceedings, which relate

           23  to the Salt River, are Segments 1 through 3 of the

           24  Upper Salt, which is the Upper Salt.  Does that sound

           25  fair to you?
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            1      A.    Sure.

            2      Q.    So a lot of my questions, as I was going to

            3  say, are going to be focused on the Upper Salt.  If you

            4  are not sure whether I'm asking you something generally

            5  about the Salt or if I'm focused on the Upper Salt,

            6  please ask me to clarify, and I'll be happy to do that.

            7      A.    And I should just tell you that I did not

            8  come prepared to testify about Mr. Burtell's report

            9  here, so I have --

           10      Q.    Then this line of questioning will be very,

           11  very short and will get me done even sooner than we had

           12  planned.  So that's fine.

           13      A.    Yeah.

           14      Q.    What I would like to have you do -- what I

           15  would like to have you do is flip to Table 1, if you

           16  would, Mr. Fuller.

           17                 MR. SLADE:  Do you have an exhibit

           18  number on that?

           19                 MR. HOOD:  It's Freeport 1.  The item

           20  number I don't have written down.

           21  BY MR. HOOD:

           22      Q.    Let me know when you've found Table 1,

           23  Mr. Fuller.

           24      A.    I'm there.

           25      Q.    Okay.  And the title here is Table 1,
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            1  Historic Accounts of Boating the Salt River Above

            2  Roosevelt Dam.  Do you see that?

            3      A.    Yes.

            4      Q.    And that would coincide with what I just told

            5  you about Mr. Burtell focusing on Segments 1 through 3?

            6      A.    Yes.

            7      Q.    Okay.  Take a look here, and just let me know

            8  whether you think that Mr. Burtell missed any historic

            9  accounts of boating or attempted boating in Segments 1

           10  through 3.

           11                 MR. SLADE:  Exhibit CO21.

           12                 MR. HOOD:  I'm sorry?

           13                 MR. SLADE:  Exhibit CO21.

           14  BY MR. HOOD:

           15      Q.    Mr. Slade informs me that the item number is

           16  CO21, and it is Freeport 1 within that item number.

           17      A.    And what you want to know is whether he

           18  missed accounts?  You don't want me to say anything

           19  about the accounts, just whether he missed them or not?

           20      Q.    Yeah, I just want to know whether you feel

           21  there are any other historic accounts in Segments 1

           22  through 3 that aren't accounted for in this table?

           23      A.    Yeah, it doesn't look like he has Thorpe and

           24  Crawford there from 1910, and it does not look like he

           25  has Ensign and Scott, which was 1919, that are in my


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 5    11/17/2015
                                                                      1161


            1  list.  And then he's got some ferries in there.

            2            Those are the ones that I know as I'm sitting

            3  here right now; but, again, I think it would be fairer

            4  for me to have some time to read this in great detail.

            5      Q.    Well, this is my chance to ask you about it,

            6  Mr. Fuller, and you have had it for several months,

            7  haven't you?

            8      A.    Well, it's my understanding that I have an

            9  opportunity for rebuttal after listening to the folks

           10  present their information.

           11      Q.    So the game plan here is that you get these

           12  in disclosure, you're not ready to talk about them when

           13  I have a chance at cross-examination, and you're going

           14  to have different viewpoints on this down the road, is

           15  that the understanding?

           16      A.    You can bark at me, if you want, but my

           17  understanding is that after I give my rebuttal, you

           18  guys have another crack at me.

           19      Q.    So you've, by design, not studied this now.

           20  You may react to it later; is that correct?

           21      A.    By design.  I came prepared to give my direct

           22  testimony.

           23      Q.    Take a look at Table 7, Mr. Fuller.

           24      A.    I'm there.

           25      Q.    Table 7 is titled Reconstructed Undepleted
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            1  Upper Salt River Discharges and Depths; is that right?

            2      A.    Yes.

            3      Q.    Have you done anything to take a look at,

            4  evaluate, study, develop any opinions, preliminary or

            5  otherwise, about this reconstruction?

            6      A.    Not really.  I think I do remember looking at

            7  this table, to see kind of what numbers he had.  I

            8  noticed that he was using the 25 percent flow, and I

            9  was using the 10, 50 and 90, and made the comparison a

           10  little bit different, except for the median flow or the

           11  50 percent duration.  So I've looked at it from that

           12  extent.

           13      Q.    With respect to the Q50, the median flows, do

           14  you have any criticisms of Mr. Burtell's

           15  reconstruction?

           16      A.    I'm looking forward to hearing how he got

           17  there and looking through this in a little more detail.

           18  I guess if you want, I could look up my table and see

           19  where his numbers land on the 50 percent flows next to

           20  mine, if that would be helpful to you.

           21      Q.    Short of doing that comparison, do you have

           22  any criticisms as we sit here right now?

           23      A.    Not as I stand here today.

           24      Q.    Okay.

           25            In your opinion, Mr. Fuller, how many water
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            1  bodies, whether it be creeks, streams, lakes, rivers,

            2  in Arizona are navigable for purposes of title under

            3  The Daniel Ball test?

            4      A.    How many in the world?

            5      Q.    In the state of Arizona.

            6      A.    The state of Arizona.

            7            I guess we're only in the United States

            8  anyways.

            9            How many have been found navigable, or how

           10  many do I believe are navigable?

           11      Q.    The latter.

           12      A.    Yeah, well we've looked at all of them in the

           13  course of the last 20 some years, and we're making

           14  claims on the Salt, the Verde and the Gila, and then,

           15  of course, the Colorado River.

           16      Q.    And are those the only rivers that you

           17  believe are navigable, or other water bodies within the

           18  state, for purposes of the test?  Because I think

           19  you've told me in the past there are one or more others

           20  that you also believe are navigable in their ordinary

           21  and natural condition.  That was my question.

           22            My question was not which rivers has the

           23  State made claims on.  My question was, in your

           24  opinion, which streams, rivers, lakes, other water

           25  bodies in the state are navigable for purposes of The
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            1  Daniel Ball test?

            2      A.    Well, today we're here to talk about the

            3  Salt.  So I haven't thought through this question, and

            4  probably -- I'm very happy and feel very comfortable

            5  making arguments for the Gila, the Verde and the Salt.

            6            It would be interesting to have discussions

            7  about a couple other rivers, but I don't know that I've

            8  made up my mind on those.  So I'm happy with those

            9  three, plus the Colorado, so four.

           10      Q.    Which are the others?

           11      A.    Which are the others?

           12      Q.    That you have in mind.

           13      A.    That would be interesting to have discussion

           14  on?

           15      Q.    Yes.

           16      A.    The San Francisco was interesting because

           17  there was log floating.  The period of boatability and

           18  the types of boats are less because it's a smaller

           19  river.  The Virgin River has been found navigable in

           20  other states, but where it runs through Arizona, a good

           21  chunk of that is very steep canyon that has some

           22  similarities to Segment 1 on the Salt in terms of its

           23  degree of difficulty and other parts of it not so much.

           24  Possibly parts of the LCR.  That's been a long time

           25  since I've thought about that.
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            1            But, again, you know, we dug threw the data

            2  and we sat down with other team members and whatnot and

            3  then came up with the Salt, Verde and Colorado.  So

            4  like I say, those are just rivers that kind of popped

            5  into my mind that there was some evidence that was to

            6  be considered.

            7      Q.    And, in fact, didn't you recommend to the

            8  State that they assert a claim of navigability for the

            9  San Francisco?

           10      A.    Well, recommend is probably too strong a

           11  word.  If I used that word before, I probably shouldn't

           12  have.  They asked me what other rivers, and I said

           13  essentially what I just told you.  You know, we've got

           14  those log floating incidents, and we do have some

           15  modern recreational boating that happens there.  So

           16  that's a crude characterization of what went on.

           17      Q.    You talked a little bit -- and we'll probably

           18  come back to the San Francisco a little bit.

           19            You talked a little bit, I believe it was on

           20  direct examination in October, about the notion of a

           21  criterion craft.  Do you remember using that phrase?

           22      A.    I know the phrase well, yes.

           23      Q.    Okay.  And you've been involved in other

           24  navigability proceedings where you identify a criterion

           25  craft; is that right?
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            1      A.    Where a criterion craft has been identified.

            2  It would not have been mine.  I didn't come up with

            3  that, no.

            4      Q.    What does the phrase "criterion craft" mean

            5  to you?

            6      A.    It means the standard of boat in which you

            7  can float that boat.  That's the one everybody thinks

            8  about, so if that boat floats, it's a navigable river.

            9  And I'm oversimplifying, but that's the idea.

           10      Q.    What criterion crafts have you identified in

           11  other proceedings outside of the state of Arizona?

           12      A.    In the state of Alaska they used a rubber

           13  raft loaded with a thousand pounds, I believe.

           14      Q.    And that's a reflection of the fact that

           15  Alaska came into statehood in the mid century?

           16      A.    January 1959.  Partially, yeah, and that's

           17  how rivers are used up there.  Other navigability cases

           18  we ended up not talking so much about rubber rafts, and

           19  we talked a lot about pole boats, which are basically a

           20  variety of a flatboat.

           21      Q.    Was that also in Alaska?

           22      A.    Yes.

           23      Q.    Have you been involved in navigability

           24  proceedings in any state other than Arizona or Alaska?

           25      A.    Yes.
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            1      Q.    And have you worked with the concept of a

            2  criterion craft in any of those cases?

            3      A.    The nature of my testimony in those other

            4  places, no.

            5      Q.    To the best of your knowledge, was a

            6  criterion craft identified in any of those other cases

            7  by the Commission or Court or governing body?

            8      A.    It wasn't a Commission.  It was Court, both

            9  cases.

           10            Again, the area -- well, I didn't actually

           11  testify, so I was not a testifying witness in those.

           12  And I did not come across discussion of criterion craft

           13  that was generally accepted or anything like that.

           14      Q.    As you've been doing your work in this case

           15  and your other work on streams in Arizona, do you have

           16  in mind a criterion craft that you have in mind when

           17  you're evaluating navigability for these streams?

           18      A.    I think that when you look at the boating

           19  presentation I made, you know, we looked at a range of

           20  crafts that could be used.  So, no, I don't think I've

           21  ever been directed by ANSAC or the Land Department and

           22  I don't think I've ever seen anything in any of the

           23  Arizona cases that said this is what you're supposed to

           24  use.

           25            But I guess you asked me in my mind.  So I
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            1  guess I've been thinking in particular about low draft

            2  boats, which would include a number of things;

            3  flatboats, canoes of various ilk, rowboats.

            4      Q.    And in that regard, you agree that the

            5  historic accounts of attempted boating on the Upper

            6  Salt all included low draft boats; is that right?

            7      A.    Yes.

            8      Q.    You talked on your direct examination about

            9  certain aspects of the 1931 Utah decision and the

           10  Special Master's report that was involved in that

           11  decision, is that -- do you recall that discussion?

           12      A.    Could you repeat that question for me?

           13      Q.    Yeah.  It was a lousy one, so I'll try and

           14  say it better, if that's okay.

           15      A.    That's okay.  There's something about the

           16  last answer I have to -- I need to clarify that we're

           17  talking about the Upper Salt, right?

           18      Q.    We are talking about the Upper Salt.  Yep,

           19  yep.

           20      A.    Yeah, and my answer is limited to that.

           21      Q.    The Special Master's report from the Utah

           22  case, you're familiar with that report, correct?

           23      A.    Yes.

           24      Q.    You've relied upon it in certain regards,

           25  true?
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            1      A.    I have considered it, yeah.

            2      Q.    And you've cited it in your PowerPoint?

            3      A.    Yeah.

            4      Q.    Okay.  And you would agree that part of the

            5  decision-making that went into the decision that the

            6  San Juan is not navigable was the existence of rapids,

            7  correct?

            8      A.    You probably have it in front of you, so -- I

            9  don't.  It's possible, yeah.  It sounds familiar.

           10      Q.    In your 2003 Upper Gila report, the focus was

           11  a little bit broader than what I'm calling the Upper

           12  Gila; is that right?  It also includes what we're

           13  calling Segment 4?

           14      A.    The Upper Salt report that was done --

           15      Q.    The Upper Salt report from '03.

           16      A.    -- that was done previously went from the

           17  Verde River confluence upstream to the confluence of

           18  the White and Black Rivers.

           19      Q.    You would agree that Segments 1 and 3, as

           20  you've defined them in these proceedings, which I think

           21  are essentially the same as your -- what did you call

           22  it in the 2003 report on the Upper Gila?  You had three

           23  different study areas within the Upper Gila -- Upper

           24  Salt.  You had study area 1, study area 2, study

           25  area 3, but you didn't call it study area.
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            1      A.    Oh, reach.  They were reaches --

            2      Q.    Reaches.

            3      A.    -- in the original Salt River report.  You

            4  were back and forth between the Gila again.

            5      Q.    Yeah, thank you.

            6      A.    So, yeah, the Upper Salt was divided into

            7  three reaches.

            8      Q.    Okay.  Reach 1 in the 2003 Upper Salt report

            9  is essentially the same as what we're talking about as

           10  Segments 1 through 3 today; is that fair?

           11      A.    Almost, except for we ended at the upstream

           12  end of Roosevelt Lake.  So now Segment 3 includes

           13  what's now underneath Roosevelt Lake down to the

           14  opening of the canyon.  So with the exception of that,

           15  yes.

           16      Q.    Okay.  And you would agree that that portion

           17  of the Upper Salt remains largely pristine and

           18  untouched?

           19      A.    Yeah.  Well, from the perspective of

           20  navigability.  I'm sure there's forestry people and

           21  other people that would -- untouched is probably -- but

           22  from a navigability standpoint and a morphology of the

           23  river, I don't anticipate -- I don't see any evidence

           24  of any substantive change.

           25      Q.    In terms of diversions, geomorphology,
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            1  anything that would be particularly relevant to what

            2  we're talking about today, you would agree that it's

            3  pristine and untouched?

            4      A.    Well, I think there are diversions off the

            5  Black.  So there's some level of diversion.  And I know

            6  that there are diversions off the White as well.  But

            7  there's certainly nothing on the scale of diversions

            8  that occurred in Segment 6 of the Salt or the Verde

            9  River in Verde Valley, anything like that.

           10      Q.    I think one of the other two documents I left

           11  up there with you is the transcript from October 20th,

           12  2005.  Do you have that in front of you?

           13      A.    I do.

           14      Q.    Okay.  And if you turn to page 19, in the

           15  middle of the page you'll see that -- and towards the

           16  end of that page, you'll see that you're the one

           17  testifying.  Do you see that?

           18      A.    I do.

           19      Q.    And if we turn to page 20, second paragraph,

           20  the first paragraph that does not begin on the prior

           21  page, the second sentence, do you see where it says,

           22  "We considered the river in three reaches"?

           23      A.    Yes.

           24      Q.    It says, "We have the reach that Mr. Brashear

           25  just asked about, that is essentially upstream of
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            1  Roosevelt -- Lake Roosevelt, extends from about -- I

            2  think it's the 288 bridge crossing there at the extreme

            3  end of the lake up past U.S. 60 to the complements --"

            4  that's obviously meant to be confluence. -- "of the

            5  White and Black Rivers.  That's the pristine reach,

            6  it's untouched.  There are no impoundments upstream --

            7  significant impoundments upstream."

            8            Would you still agree with that testimony,

            9  Mr. Fuller?

           10      A.    Yeah, except for, you know, pristine and

           11  untouched, as I mentioned, I think some people might

           12  quibble about whether it's really pristine; but from a

           13  navigability standpoint, in terms of the geomorphology

           14  of the river, yeah, absent any diversions that are

           15  going on.

           16      Q.    Well, and it was your testimony in 2005 that

           17  there are no significant impoundments upstream?

           18      A.    Impoundments, no.

           19      Q.    Okay.  And calling it a pristine reach, it's

           20  untouched, those were your words, not someone else's,

           21  right?

           22      A.    Uh-huh.  Yeah.

           23      Q.    You talked a little bit about this back in

           24  October, the team that you had in the prior round of

           25  proceedings that were involved in the preparation of
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            1  the 1998 report, the 2003 reports; and some of those

            2  members testified with you back in 2005.  Do you recall

            3  all of that?

            4      A.    I do.

            5      Q.    You've spoken a little bit about Mr. Gilpin

            6  and the role that he played.  He was the historian from

            7  SWCA who worked with you on these reports; is that

            8  right?

            9      A.    He's a historian and ethnographer, and he may

           10  be an archaeologist.  I'm not recalling right here.

           11      Q.    With those additions, was everything I said

           12  correct?

           13      A.    Yeah.

           14      Q.    And one of the other members of your team was

           15  Barbara Tallman; is that right?

           16      A.    Yes.

           17      Q.    And I don't recall whether she testified with

           18  you concerning the Salt, specifically, but she was part

           19  of the team who testified concerning some of the other

           20  streams; is that right?

           21      A.    I remember her testifying.  I don't remember

           22  which river it was.

           23      Q.    Then you and I are in the same place.

           24            Do you recall -- and you and I discussed

           25  this.  I think it was on the Gila.  We talked about
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            1  Ms. Tallman's testimony before this Commission; that

            2  native tribes from South America all the way up to

            3  Alaska all had some kind of boating if they lived

            4  anywhere near a river.  Do you remember that

            5  discussion?

            6      A.    I have more of a recollection of her saying

            7  something like that in one of her reports or

            8  testimonies, and you and I -- somebody, and we've

            9  talked about that somewhere along the line.

           10      Q.    But that rings a bell?

           11      A.    Sort of, yeah.

           12      Q.    Okay.  And I've got the transcripts here.  We

           13  can do that, if you want.  I'm trying to move things

           14  along.

           15      A.    That sounds good to me.

           16      Q.    You don't disagree that she said that, either

           17  in writing or in testimony?

           18      A.    It certainly wouldn't surprise me.

           19      Q.    Okay.  And the reason that we know this,

           20  Mr. Fuller, we know that these native tribes boat, is

           21  that there are records of the boating, right?  We know

           22  that from oral tradition.  We know it from written

           23  tradition.  Isn't that right?

           24      A.    I'm not sure about written traditions.  I

           25  think we know it from primarily two sources; either
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            1  they have some oral tradition or occasionally some

            2  artifacts or whatnot.  But I think the most common way

            3  is that people that did have written language, written

            4  English language or Spanish or German or something,

            5  came and saw them and made observations.

            6      Q.    And you would agree that there is no evidence

            7  of boating of any kind on the Upper Salt by any of the

            8  native populations; is that correct?

            9      A.    None that I've seen, no.

           10      Q.    And that would include no flotation of logs

           11  using the Upper Salt by any native populations,

           12  correct?

           13      A.    I don't know that one way or the other.  It

           14  wouldn't surprise me that they opportunistically used

           15  logs that floated down for various things.  I know I

           16  would have.  But I don't know that for a fact.  I don't

           17  know that -- I'm unaware of any engineered log floating

           18  exercises by Native Americans.

           19      Q.    Let's go back to that October 20, 2005

           20  transcript, and let's go to page 28.

           21            Mr. Fuller, have you seen this transcript

           22  before?

           23      A.    Yeah, probably.

           24      Q.    I want to point out, and I think you'll agree

           25  if you would look at this, at points it's a little
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            1  unclear whether you or Mr. Gilpin is providing the

            2  answer.  You were sort of tag-teaming responses.  Does

            3  that ring a bell?

            4      A.    Yeah, we did that.

            5      Q.    And this is one where I'm not sure whether

            6  it's you or Mr. Gilpin giving the response.  So let me

            7  read the question and answer, and make sure I read it

            8  correctly, if you would confirm that for me.  And then

            9  my question will be, if that was Mr. Gilpin and not

           10  you, you didn't correct him.

           11            We're on page 28.  We're on Line 5.

           12                "Question:  It's true, isn't it, that

           13            none of the archaeological research showed up

           14            any evidence of any sort of trade or travel,

           15            let alone commercial or any other kind?"

           16                "Answer:  No sort of trade or travel on

           17            the water."

           18                "Question:  Right.  Excuse me.  That's --

           19            And no flotation of logs, whether it

           20            was regular or irregular?"

           21                "Answer:  That's correct."

           22            Did I read that okay?

           23      A.    Yeah, you did.

           24      Q.    And, again, whether that was you or

           25  Mr. Gilpin testifying -- you can flip ahead, if you
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            1  like. -- no one jumped in and said I disagree with

            2  that; would you agree?

            3      A.    Yes.

            4      Q.    Let's take a look, Mr. Fuller, let's go to

            5  page -- Slide 110 of your PowerPoint.

            6            While you're flipping there, for the record,

            7  the transcript we've been discussing, we now have a

            8  consolidated case, but this was the October 20, 2005

            9  meeting of the Commission, and this was specifically

           10  with respect to in re determination of navigability of

           11  the Upper Salt River, and it dealt with some other

           12  things as well, but the testimony that day that we're

           13  addressing here was on the Upper Salt, not the Lower

           14  Salt.

           15            And you would agree with that, Mr. Fuller,

           16  based on the transcript I handed you?

           17      A.    Yes.

           18      Q.    Okay.  Your Slide 110, thank you, and this is

           19  titled "Archaeology:  Key Findings;" is that right?

           20      A.    Yes.

           21      Q.    And you talked about this on direct and I

           22  think a little bit on cross-examination.  You have

           23  archaeological evidence of boating here and you have

           24  four sub-bullet points; is that right?

           25      A.    Yes.
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            1      Q.    And I think you were pretty candid before.

            2  You're citing some information here, but you said it's

            3  certainly not conclusive that we had any prehistoric

            4  boating on the Salt.  It's some information you looked

            5  at that you put in your report, but you're not here to

            6  tell the Commission that there was boating on the Salt,

            7  Upper or Lower, by native peoples.  Is that a fair

            8  characterization of what you said before?

            9      A.    I think a fair characterization would be

           10  this is not rock-solid evidence.  There have been a

           11  number of archaeologists who have made suggestions

           12  about that; but in terms of actual physical evidence,

           13  there's not much.  And I believe my statement was, in

           14  the formation of my opinion, I'm certainly not relying

           15  on these four bullet points in forming my opinion about

           16  navigability.

           17      Q.    The first sub-bullet, it says, "Hohokam

           18  boats," and it's Cushing, 1890; USBR, 2000.

           19            What do those references provide us in terms

           20  of information on Hohokam boats?

           21      A.    My understanding is that Cushing, and there's

           22  probably some dispute about this, but found something

           23  that he interpreted to be a canoe or some sort of low

           24  draft boat and some sort of archaeological deposit.

           25  And that's been made reference to in a number of
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            1  places.  One was this U.S. Bureau of Reclamation report

            2  from 2000.

            3            And then other folks have cited to this

            4  Wilcox thing here with the balsa rafts that potentially

            5  were used.  That's my recollection of what that is.

            6      Q.    And in terms of the archaeological find that

            7  may or may not have been some low draft canoe or boat,

            8  Cushing in 1890, where was that finding made

            9  geographically?

           10      A.    It was not in the Upper Salt.  I believe it's

           11  Segment 6 or near Segment 6.

           12      Q.    And so what -- you were starting to talk

           13  about Wilcox, 1993.  What was the finding there about

           14  balsa rafts in canals?

           15      A.    Let's look back at the report and make sure I

           16  get this right here.

           17            This was, looks like, that Gilpin or

           18  Greenwald or whoever is working on the archaeology in

           19  this chapter had put in the original report from the

           20  Lower Salt, and it was a personal communication from

           21  somebody named David Wilcox that said "Cushing [also]

           22  speculated that the Hohokam used their canals for

           23  floating balsa rafts."

           24                 COMMISSIONER ALLEN:  Pardon me,

           25  Mr. Hood.
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            1                 MR. HOOD:  Yes, Commissioner Allen.

            2            EXAMINATION BY COMMISSIONER ALLEN

            3                 COMMISSIONER ALLEN:  Question for Jon.

            4  Where is balsa grown?

            5                 THE WITNESS:  Yeah, I think that the

            6  phrase "balsa" means, you know, lightweight floatable

            7  materials, and it's not actual what we would today call

            8  balsa.

            9                 COMMISSIONER ALLEN:  Surely isn't,

           10  because balsa is only found in Southern Mexico.

           11                 THE WITNESS:  Right.

           12                 COMMISSIONER ALLEN:  And in the region

           13  south of there.

           14                 THE WITNESS:  Right.  So it's what the

           15  archaeologists referred to, I guess, and it would be

           16  good to ask an archaeologist what exactly is meant by

           17  that.  But I understood it to be lightweight materials.

           18                 COMMISSIONER ALLEN:  Thanks.

           19

           20              CROSS-EXAMINATION (CONTINUED)

           21  BY MR. HOOD:

           22      Q.    And were you just reading, Mr. Fuller, the --

           23  you were addressing the Wilcox citation or the

           24  Henderson citation?

           25      A.    Wilcox is what you had asked me about, I
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            1  thought.

            2      Q.    Okay.  Yeah, I thought so too.  I just wanted

            3  to make sure.

            4      A.    Yeah, and I should give you the cite.  I'm

            5  looking at the Lower Salt report.  It's page 2-13, into

            6  the first paragraph under the heading Prehistoric Use

            7  of the Salt River.

            8      Q.    And what is Henderson, 2015 concerning boat

            9  ramps on canals and boat building materials?

           10      A.    Yeah, I think this is called the Sky Train

           11  report.  It's something that came out recently, and we

           12  talked a bit, probably in cross-examination from

           13  Mr. Murphy, about that.  It's a more recent report, and

           14  they made a speculative interpretation of something

           15  they saw.  And there's some disagreement amongst the

           16  authors, I understand, about whether they really saw

           17  something that was a boat ramp on the canal or was it

           18  something else and whether the materials they found

           19  were boat building materials or something else.

           20            So at least one of the authors proposed that,

           21  and it was deemed enough credibility that it was

           22  included as a publication.

           23      Q.    Mr. Fuller, you would agree, based on the

           24  work you've done for several years on the Upper Salt,

           25  the report you prepared in 2003, your update here in
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            1  the form of the PowerPoint, there's no evidence of

            2  significant boating industries ever occurring on the

            3  Upper Salt River; is that true?

            4            Let me rephrase that.  Let me give you a

            5  caveat.

            6            I'm talking about nonrecreational use.  So

            7  I'm not talking about modern day recreational use,

            8  whether it's with an outfitter or otherwise.

            9      A.    If you're referring to Segments 1 through 3,

           10  I guess I would agree with that.

           11      Q.    You would agree that there's no history of

           12  steamboat travel anywhere on the Upper Salt; is that

           13  true?

           14      A.    I would definitely agree with that.

           15      Q.    And you would agree that --

           16      A.    Well, yeah, in its ordinary and natural

           17  condition, yes.

           18      Q.    And you would agree that a steamboat is not

           19  the kind of craft that you would want to use on the

           20  Upper Salt; is that true?

           21      A.    You would not get very far.  I would not

           22  recommend its use.

           23      Q.    In terms of a general description of the

           24  Upper Salt, you would agree that it consists of shallow

           25  water, rapid velocities, narrow canyons, and natural
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            1  obstructions, such as riffles and waterfalls; is that

            2  right?

            3      A.    Can you read me that list again, please?

            4      Q.    Sure can.

            5            The Upper Salt consists of shallow water,

            6  rapid velocities, narrow canyons and natural

            7  obstructions, such as riffles and waterfalls, correct?

            8      A.    Yeah, it does have those things; but, again,

            9  I should point out those are all relative terms too,

           10  so . . .

           11      Q.    Mr. Fuller, under your standard for

           12  navigability under The Daniel Ball test, it's your view

           13  that if a stream has enough water to float a canoe,

           14  you've satisfied the test for purposes of title; is

           15  that fair?

           16      A.    I think that's a gross oversimplification of

           17  what my testimony has been.

           18                 CHAIRMAN NOBLE:  Mr. Hood, would it be

           19  all right if we took a break now?

           20                 MR. HOOD:  Now is perfect for me,

           21  Mr. Chairman.  Thank you.

           22                 CHAIRMAN NOBLE:  Let's take 10 minutes.

           23                 (A recess was taken from 3:03 p.m. to

           24  3:15 p.m.)

           25                 CHAIRMAN NOBLE:  Mr. Hood, please
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            1  proceed.

            2                 MR. HOOD:  Thank you, Mr. Chairman.

            3  Mr. Chairman, can you refresh your recollection; how

            4  long are you planning to go this afternoon?

            5                 COMMISSIONER HENNESS:  3:55.

            6                 CHAIRMAN NOBLE:  3:55.

            7                 MR. HOOD:  Great.  Thank you.

            8  BY MR. HOOD:

            9      Q.    Mr. Fuller, you have the transcript I gave

           10  you of --

           11                 CHAIRMAN NOBLE:  Mr. Hood --

           12                 Proceed, please.

           13                 MR. HOOD:  Thank you.

           14  BY MR. HOOD:

           15      Q.    Mr. Fuller, one of the documents I've handed

           16  you is a transcript from the Gila River proceedings

           17  dated June 17th, 2014.  Do you have that in front of

           18  you?

           19      A.    Yes.

           20      Q.    If you could please turn to page 280, and I

           21  think where we left off before the break was your sense

           22  that my characterization of your standard for

           23  navigability was grossly oversimplified.  Did I

           24  characterize that adequately?  Is that where we left

           25  off?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 5    11/17/2015
                                                                      1185


            1      A.    Yes.

            2      Q.    Okay.  Let's take a look at page 280, Line 9.

            3                "Question:  Mr. Fuller, let me try and

            4            summarize what I took away from yesterday.

            5            It seems to me that your understanding of the

            6            Daniel Ball Test is if you can float a canoe

            7            down a stream, that satisfies navigability

            8            for purposes of title.  Is that a fair

            9            summary?"

           10                "It's a partial summary.  I would agree

           11            with the statement."

           12                "Question:  Is there any other

           13            clarification you would need to make that

           14            more complete?"

           15                "Answer:  Well, I believe yesterday I

           16            showed that other boats could be floated down

           17            the Gila River, not just canoes."

           18                "Question:  I appreciate that

           19            clarification.  But if you can float a canoe,

           20            you think Daniel Ball has been satisfied?"

           21                "Answer:  Yes."

           22            Did I read that correctly?

           23      A.    You did.

           24      Q.    We talked a few minutes ago about the

           25  discussion that you had with the Arizona State Land


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 5    11/17/2015
                                                                      1186


            1  Department about how to proceed concerning the

            2  San Francisco River.  Do you remember that discussion?

            3      A.    Yes.

            4      Q.    And I think you said just a few minutes ago

            5  that you didn't really give a recommendation on it.  It

            6  was something you wanted to look at, but you didn't

            7  really make a recommendation to assert navigability.

            8  Is that what you said?

            9      A.    Yeah.  I'm not sure, in retrospect, a

           10  recommendation would be.  It was something that we

           11  discussed.

           12      Q.    Let's take a look, the same transcript from

           13  June 17th, 2014, page 282, Line 22.

           14            Are you there?

           15      A.    I'm sorry, what page?

           16      Q.    282.

           17            Are you there?

           18      A.    Yeah.

           19      Q.    282, Line 22.

           20                "Question:  Okay.  Focusing on the --

           21            what was your opinion as to the navigability

           22            of the San Francisco, going back in time a

           23            little bit?

           24                "Answer:  Yeah, the State and I disagree

           25            on that one.  I felt like there was
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            1            sufficient evidence that it could be a

            2            navigable stream, and the State felt like

            3            that was not the case."

            4            Did I read that correctly?

            5      A.    You did.

            6      Q.    Let's turn to page 284 of that same

            7  transcript.

            8            Are you there?

            9      A.    Yep.

           10      Q.    Line 4.

           11                "Question:  So the fact that you felt

           12            there was probably about a foot of flow, that

           13            was a big part of your personal conclusion

           14            that the San Francisco probably was

           15            navigable?"

           16                "Answer:  That was a part of it."

           17                "Question:  Why did the State disagree

           18            with you?"

           19                "Answer:  I don't know."

           20            Did I read that correctly?

           21      A.    You did.

           22      Q.    Since the time that we discussed this back in

           23  2014, have you either recalled what the point of

           24  disagreement was between you and the State, or have you

           25  been informed by anybody at the State as to why they
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            1  did not seek a determination on the San Francisco?

            2      A.    We haven't had any discussions about the

            3  San Francisco, that I recall.

            4      Q.    Is it true, Mr. Fuller, that in your

            5  discussions with the State about the Land Department

            6  deciding which streams to assert are navigable, we have

            7  talked about the San Francisco and we've talked about

            8  the Gila, we've talked about the Verde, we've talked

            9  about the Salt.  Is it your recollection that you did

           10  not promote seeking a finding of navigability for any

           11  other watercourse in Arizona?

           12      A.    I'm just trying to search my memory banks.  I

           13  really wasn't thinking about preparing to testify about

           14  other rivers besides the Salt, so . . .

           15      Q.    I've asked you about it every time we've been

           16  together, Mr. Fuller.

           17      A.    Maybe it's just wishful thinking on my part

           18  to just stick to one river, but . . .

           19            Yeah.  So as I sit here today, I don't recall

           20  certainly advocating for any other rivers.  We have had

           21  lots of discussions about rivers over the last 20-some

           22  years.

           23            Yeah, I don't recall making a push for any

           24  other rivers.

           25      Q.    And so, for instance, the Black River would
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            1  have been one that you agreed is nonnavigable?

            2      A.    Yeah.

            3      Q.    The same would go for the San Pedro River?

            4      A.    Yeah.

            5      Q.    The Santa Cruz River?

            6      A.    Yes.

            7      Q.    Tonto Creek?

            8      A.    Yes.

            9      Q.    Mr. Fuller, you would agree with me that

           10  modern recreational rafting on the Upper Salt did not

           11  begin until the 1950s?

           12      A.    Modern recreational rafting on the Salt River

           13  in 1950s?  There's a line in the report about when it

           14  began.  That sounds about right, in that neighborhood.

           15  It was after statehood when modern recreational boating

           16  occurred, yeah.

           17      Q.    Let's take a look.  I think we're on the same

           18  page here.  Are you talking about your 2003 Upper Salt

           19  report?

           20      A.    I believe there's a line in there about that.

           21      Q.    Yeah, there is.  And, again, this is

           22  Exhibit 027 in the old set of evidence.  If you would

           23  go to page 3-1, Mr. Fuller.

           24            Did I give you a copy, or you've got your

           25  own?  I think you've got a hard copy, if it's handy,
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            1  but whatever is your preference.

            2      A.    Yeah, everybody else can see it if I bring it

            3  up here.

            4            What page?

            5      Q.    3-1.

            6      A.    Yeah.  Okay.

            7      Q.    And it's right at the bottom of the page.

            8  Let me know if that's what you -- the statement you had

            9  in mind.

           10      A.    Yeah, that's -- that may be in another place

           11  too, but . . .

           12      Q.    So what it says is, "The Boy Scouts of

           13  America and the Sierra Club initiated modern

           14  recreational rafting on the upper Salt River in the

           15  late 1950s."

           16            Did I read that correctly?

           17      A.    You did.

           18      Q.    When we were here in October, Mr. Murphy

           19  asked you for -- he had a series of questions for you

           20  about what kind of evidence would have been presented

           21  if a navigability determination was initiated in the

           22  1930s or '40s.  Do you generally remember that line of

           23  discussion?

           24      A.    No.

           25      Q.    You don't remember him asking you, if a Court
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            1  or a tribunal of some sort was tasked with determining

            2  whether the Salt River was navigable in the 1930s, what

            3  kind of evidence would have been presented to that

            4  tribunal?

            5      A.    I don't recall it.

            6      Q.    At any rate, if that had been the case and we

            7  had a Court or a tribunal evaluating the navigability

            8  of the Salt River in the 1930s, there would have been

            9  no evidence put into the record about the sort of

           10  modern recreational use of the river involving modern

           11  recreational craft, correct?

           12      A.    That's probably true, yeah.

           13      Q.    As a general matter, Mr. Fuller, you agree

           14  that the travel that occurred by the Spanish explorers

           15  in the 1500s, trappers in the early 1800s, and the

           16  military beginning right around 1849, 1850, all of that

           17  travel was done overland and not on the Salt River,

           18  correct, as far as we know?

           19      A.    As far as we know, yeah.

           20            Well, except for where they ferried across

           21  the river or forded it.

           22      Q.    And we know -- we do know that some of those

           23  folks actually did use boats on the Colorado River.

           24  The same people who traveled overland in the area

           25  surrounding the Salt, they traveled on the Colorado
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            1  River; is that correct?

            2      A.    The trappers did.  The military did.  There

            3  may have been another group you asked me about.  The

            4  Spanish.  I'd have to go back to my notes about the

            5  Spanish, but it wouldn't surprise me if they sailed up,

            6  certainly up the gulf, and maybe a little ways up

            7  the -- they may have come up as far as Yuma.

            8      Q.    You talked a little bit with Mr. McGinnis, I

            9  believe back in October, about the salt mining that was

           10  occurring along the Salt River.  Do you remember that?

           11      A.    In Segment 2?

           12      Q.    Yes.

           13      A.    Okay.

           14      Q.    Do you remember that discussion with

           15  Mr. McGinnis?

           16      A.    Not specifically, but I do remember the salt

           17  mining there.

           18      Q.    Okay.  And you would agree -- I can't

           19  remember if you discussed this specifically with

           20  Mr. McGinnis, but I'm sure it was one of the points he

           21  wanted to make.  There's no evidence of those salt

           22  miners making use of the Salt River to transport

           23  supplies, goods or their salt, true?

           24      A.    Well, they weren't going in the direction of

           25  the Salt.  They were going a different direction.  To
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            1  use the Salt would have taken them out of their way.

            2  But, no, there's no evidence.

            3      Q.    To the extent they needed supplies from

            4  Phoenix, that was not done using the Salt River,

            5  correct?

            6      A.    I'm not aware that they needed any supplies

            7  from Phoenix.

            8      Q.    To the extent that salt could have been

            9  useful to people who were initiating ventures

           10  home-based in Phoenix, that was not transported using

           11  the Salt River, to the best of your knowledge?

           12      A.    Those folks are mining south for delivery to

           13  mines in McMillenville, which is in the direction of

           14  Globe.

           15      Q.    Is the answer to my question, yes, you're not

           16  aware of any use of the Salt to transport salt to

           17  Phoenix?

           18      A.    I'm not.

           19      Q.    And you're also not aware of any instance in

           20  which the miners in McMillenville or Globe made use of

           21  the Salt River to transport anything upstream or

           22  downstream using the Salt, correct?

           23      A.    Correct.  And I'll point out that those

           24  communities are not on the Salt River; but you're

           25  right, they didn't use it.
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            1      Q.    But they didn't take a wagon to the Salt and

            2  shortcut a big part of their trip by using the Salt

            3  River, correct?

            4      A.    I don't think it would have been a shortcut

            5  either; but, no, they did not take a wagon to the river

            6  and load up boats, as far as we know.

            7      Q.    Would you agree, Mr. Fuller, that the early

            8  settlers in the area did have needs to use the Salt

            9  River for commercial navigation, and they would have

           10  put it to that use if they were able to do so?

           11      A.    No.

           12      Q.    Let's take a look.  Let's go back to the

           13  testimony concerning the Upper Salt that was given

           14  before this Commission on October 20th, 2005, page 16,

           15  Mr. Fuller.  First full paragraph here, and this -- I

           16  think in context, we can determine this is Mr. Gilpin

           17  speaking in this circumstance and not you.  Let me know

           18  if I read this correctly:

           19            "It's also very clear from many of these

           20  accounts that people themselves regarded their trip

           21  down the Salt as an experimental sort of thing.  I

           22  mean, they were attempting to see if it was possible to

           23  do this.  But again, on the other hand, you look at the

           24  Major Spaulding death and that indicates that in some

           25  cases this was probably fairly routine in a sense.  And
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            1  finally, I think overall I have to look at this and the

            2  overall assemblage of accounts and recognize that

            3  people were looking for opportunities to float the

            4  Upper Salt, they were investigating these

            5  opportunities, and they were prepared to take advantage

            6  of these opportunities."

            7            Did I read that correctly?

            8      A.    Yes.

            9      Q.    And you didn't -- you didn't interject and

           10  disagree that people were looking for opportunities to

           11  use the Salt River, did you?

           12      A.    Major Spaulding was not an Upper Salt case.

           13  Well, it was a Segment 6 account.  And then the other

           14  accounts barely touched on what you're calling the

           15  Upper Salt.

           16            So I think these statements apply to the

           17  Lower part, and I think people were, clearly from their

           18  own description, particularly the Burch and the Meadows

           19  accounts, they were testing it out.  And I guess Hayden

           20  was too, making a test and seeing what could we do with

           21  the river.

           22            And for the record, Burch and Meadows kind of

           23  concluded that, yeah, we could, we could float logs.

           24      Q.    Mr. Fuller, do you agree that the testimony

           25  that you and Mr. Gilpin were giving on October 20, 2005
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            1  that is reflected in this transcript was on the Upper

            2  Salt River and not the Lower?

            3      A.    Yes, although those limits are defined

            4  differently than what you're defining them and the

            5  way --

            6      Q.    In fact, your Upper Salt back then was a

            7  longer stretch of the overall Salt River than what I'm

            8  talking about Segments 1 through 3, true?

            9      A.    Right.

           10      Q.    Okay.  And so you were talking about the

           11  Upper Salt, and let's go back to what Mr. Gilpin said.

           12            "I think overall I have to look at this and

           13  the overall assemblage of accounts and recognize that

           14  people were looking for opportunities to float the

           15  Upper Salt, they were investigating these

           16  opportunities, and they were prepared to take advantage

           17  of these opportunities."

           18            Were those his boards as captured here in the

           19  transcript?

           20      A.    Yes.  And, again, what the comment I made to

           21  you was that the Upper Salt that he's talking about is

           22  generally below what you're talking about as the Upper

           23  Salt.

           24      Q.    So you believe that people were looking to

           25  make use of Segment 4, as we're talking about it today,
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            1  but they had no interest in Segments 1 through 3?

            2      A.    The part of Segment 3 that they were

            3  interested in was kind of the Tonto Basin part of it,

            4  and that's the accounts that Mr. Gilpin's referring to

            5  right there.

            6      Q.    So you disagree -- you disagree that the

            7  military had any interest or need to navigate the Upper

            8  Salt River?

            9      A.    Yes, I disagree.

           10      Q.    And you disagree that the salt mines along

           11  the Salt River, including in Segment 2 and the mines

           12  that were located a few miles inland from the river,

           13  had any use for the Salt River, the Upper Salt River?

           14      A.    Well, the latter is like asking me why don't

           15  I use I-17 to get to Tucson.  It doesn't go there.  I'm

           16  not disagreeing that it's a road.  I'm just saying it

           17  doesn't go there.

           18            So the salt mines, for them to use the river

           19  to get to McMillen [sic], would take them miles out of

           20  their way.  It just doesn't make any sense.

           21      Q.    So the answer to my question, then, is you

           22  disagree that any of those segments of people had any

           23  use for the Upper Salt as a means for transporting

           24  goods or people?

           25      A.    I think you just slightly changed your
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            1  question, but I answered it the first time you stated

            2  it.  I don't think they had a need for the river, that

            3  couldn't be met by something else.

            4      Q.    When you were talking about Segment 2 in

            5  October with Ms. Consoli, you talked about having

            6  portaged a couple of times.  Do you remember that

            7  discussion?

            8      A.    Segment 2, boating.  So, yeah, I have --

            9      Q.    This is your personal -- this was your

           10  personal experience in Segment 2.

           11      A.    Yeah, I have dragged a boat on Segment 2.

           12      Q.    And I have here written down -- it's a

           13  paraphrase, but you said something about pushing or

           14  pulling your boat over rocks in one occasion you had in

           15  mind that you were talking about.

           16      A.    Yeah.

           17      Q.    And I got the impression that maybe there was

           18  a second instance where you had to portage in

           19  Segment 2?

           20      A.    Yes.

           21      Q.    Where was that?

           22      A.    The first trip was -- we saw some pictures

           23  earlier today.  Mr. McGinnis had some for me.  It was

           24  in November of 2014.  The flow rate was 188, and I

           25  dragged my boat approximately 15 feet down a steep
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            1  entry into a rapid at Overboard Rapid.  Then I got back

            2  in my boat and paddled the meat of the rapid.  The

            3  kayaks that I was with, they didn't drag their boats.

            4  They rode it.

            5            So that was one.  Again, that was 188 cfs,

            6  and I've boated that many other times at higher flow

            7  rates and never had to get out of my boat there.

            8            And then the second one was at Rat Trap

            9  Rapid.  And, again, the kayak ran it, and I elected

           10  just to drag my boat over the rocks.  That time was

           11  probably -- the rapid itself was maybe 15, maybe 20

           12  feet long.  But I went over to the side and dragged my

           13  boat through a -- it's a low water split of the

           14  channel.  It's kind of a rocky riffle.  It's a

           15  crossover.  And so I dragged my boat, I don't know,

           16  75 feet, maybe.  There's water there and there's rocks.

           17  So, I mean, my feet were wet, and the boat was kind of

           18  sliding along on the water; but, yeah, that was the

           19  second occasion.

           20      Q.    And I think you said, at least as to the

           21  first instance, but what boat were you in each one of

           22  those portages?

           23      A.    The first boat I was in a Wenonah Rendezvous,

           24  which is just under 16 feet long.  It's a canoe, open

           25  canoe.
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            1            And the second time I was in an Esquif

            2  Vertige.  That's E-S-Q-U-I-F.  It's French for skiff.

            3  Vertige, and that's, I think, 13-and-a-half-foot boat.

            4  It's open canoe.

            5      Q.    Are both of those canoes plastic?

            6      A.    They're both Royalex plastic, yeah.

            7      Q.    Let's take a look at your PowerPoint again.

            8  Let's start on Slide 9, if you could.

            9      A.    Oh, and I neglected to say the flow rate on

           10  the second trip.  That was like 220 cfs, and that's

           11  where I talked about Rat Trap.

           12      Q.    Okay.  Here on this slide you're talking a

           13  little bit about your background, including some of

           14  your experience on the Salt; is that right?

           15      A.    Yeah.

           16      Q.    And I think you made this clear before.

           17  You've never personally been to Segment 1; is that

           18  true?

           19      A.    I have been to the downstream end of

           20  Segment 1, but I have not boated Segment 1.

           21      Q.    Have you walked along the stream in

           22  Segment 1?

           23      A.    Only for small distances; but, basically, no.

           24  Spent a lot of time looking at aerial photographs from

           25  different years at different flow rates.  Engaged in a
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            1  research project relating to position of rapids on the

            2  rock rivers, so I mean I spent a lot of time

            3  interpreting the geomorphology as it relates to the

            4  formation of rapids.

            5      Q.    The sense I got from your testimony, as well

            6  as from the testimony of Mr. Mickel, is that you didn't

            7  have to boat Segment 1 to draw your conclusions.  Based

            8  on that other evidence that was available to you,

            9  someone who's experienced with boats, like you are, can

           10  look at Segment 1 and say this is probably not a

           11  navigable stretch.  Is that a fair characterization?

           12      A.    I spent time talking to people and had lots

           13  of conversations about that segment of the river, you

           14  know, whether it could be boated, who's boated it.

           15  People say -- the fellow from Durango has boated it.

           16  Learned a lot from him.  I've talked to friends who

           17  have hiked good stretches of it, who are boaters and

           18  have some understanding of what it takes to run a boat.

           19  Talked to people who know people who have boated it.

           20  Talked to a few individuals.  So they were my boots on

           21  the ground, if you will.

           22      Q.    And so without having had an opportunity to

           23  boat it, by looking at the evidence that was available

           24  to you, including talking with those other people, but

           25  also looking at the aerial photography and looking at
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            1  the geomorphology, you were able to perceive readily,

            2  without getting into a boat, that there were some

            3  serious impediments to navigability in Segment 1; is

            4  that fair?

            5      A.    There are, indeed; but I would like to stress

            6  that had I just looked at it from the air, I would feel

            7  less comfortable.

            8            And, also, I'm in a position of trying to

            9  make a statement, a positive statement, and advocate

           10  for navigability on something that I hadn't seen.  I

           11  didn't feel comfortable doing that.  So that was part

           12  of my decision-making process.  I do feel very

           13  comfortable in that decision, that I was unable to make

           14  a statement.

           15            So there are parts of that reach that you

           16  could make arguments of navigability; but lacking a

           17  historical record that you could go back and look at,

           18  lacking modern recreation to the extent that we have in

           19  Segments 2 and 3, lacking my own personal experience, I

           20  just didn't feel comfortable.

           21      Q.    How many people are you aware of who have

           22  boated in Segment 1?

           23      A.    In the neighborhood of a dozen.

           24      Q.    How many trips collectively are you aware of

           25  those dozen folks having taken in Segment 1?
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            1      A.    I haven't counted, but as an estimate, let's

            2  say 16 or 18, is what I would guess.

            3      Q.    So some of them twice, some of them only

            4  once, is that --

            5      A.    Yes.  I think most people have done it once.

            6      Q.    And of those --

            7      A.    Well, most of the people who have done it

            8  have done it once.

            9      Q.    To the best of your knowledge.

           10      A.    Right, right.

           11      Q.    They may have done it last month and you just

           12  didn't know about it.

           13      A.    I'm not trying to say that most people, as a

           14  general thing, have done it.

           15      Q.    Out of those dozen folks who you're aware of

           16  who have boated in Segment 1, to the best of your

           17  understanding, most of them have done it one time?

           18      A.    Yes.

           19      Q.    And it sounds like a couple of them have done

           20  it maybe twice?

           21      A.    Yes.

           22      Q.    Okay.  And what sort of craft have they used

           23  on those 16 or so boating --

           24      A.    Inflatable kayaks and hard shell kayaks.

           25      Q.    Do you have any information about the
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            1  discharge levels during any of those trips?

            2      A.    I have talked to some folks about that, and I

            3  think that we asked the fellow from Durango, but I

            4  don't recall the answers.

            5            It was not at low flow.  The phrase I

            6  remember is that there's a sweet spot where that's when

            7  you want to go, so it's not too high and not too low --

            8      Q.    Too low --

            9      A.    -- which is a distinction from -- Segment 1

           10  from Segments 2, 3 and beyond; is that at low flow

           11  Segment 2 becomes, in my mind, more boatable for open

           12  canoes and small boats.  It's not very pushy and it's,

           13  in a lot of ways, easier.

           14      Q.    What makes it more difficult in Segment 1 at

           15  low discharge?

           16      A.    There's some vertical drops, some of them

           17  extreme, and there's some areas where the water gets

           18  quite low in depth.  So you would have -- you know, as

           19  opposed to a dragging past a rapid where, you know,

           20  you've got, you know, 10 to 100 feet of drag or

           21  portage, you know, you may have multiple drags of

           22  quarter mile or more at low water.

           23      Q.    Does the rocky streambed make things more

           24  difficult as the discharge level drops in Segment 1?

           25      A.    Yes.
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            1      Q.    Let's take a look at Slide 28, please.

            2            Okay, and if we go down, the second part of

            3  this slide, "The Real Question:  Is the flowing part of

            4  the river deep and wide enough to float boats?"

            5            Did I read that correctly?

            6      A.    Yes.

            7      Q.    And you'll recall, in prior proceedings on

            8  other streams, and I think the Gila comes to mind, the

            9  phrase "it's all about depth" was something you used a

           10  couple times; is that right?

           11      A.    I do remember that that phrase came up, yes.

           12      Q.    And, basically, your viewpoint is, unless a

           13  river is uniformly less than 6 inches of depth, you're

           14  going to view that as likely to be a navigable stream?

           15      A.    No.

           16      Q.    Describe how the 6 inches threshold would be

           17  described by you then.

           18      A.    Yeah, in my direct testimony I tried to help

           19  folks understand the statement.

           20            So, you know, flow depth is kind of one of

           21  those binary things.  If you don't have sufficient

           22  depth, you're not going to be able to boat it.  If you

           23  do have sufficient depth, then there's a chance that

           24  you can boat it, and then it may meet the criteria of

           25  navigability.  But there's a whole host of things that
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            1  I've testified for many, many, many hours now that go

            2  into the decision of whether something is navigable or

            3  not navigable.

            4            Depth is definitely one of those things, and,

            5  again, it's a binary thing.  If you don't have enough

            6  depth, it's not boatable.  If it's not boatable, it

            7  can't be navigable.

            8      Q.    You've said on multiple occasions on this

            9  proceeding and regarding some of the other streams

           10  we've been dealing with that the wide enough part of

           11  the question isn't really applicable; that these

           12  streams are wide enough for boats?

           13      A.    That's correct.

           14      Q.    Okay.  And so the real question to you really

           15  comes down to is the river deep enough; that's the real

           16  question?

           17      A.    It is the -- it's the starting point, yes.

           18      Q.    And --

           19      A.    And it's the real question relating to

           20  channel pattern here.  So let's put it in its proper

           21  context here.  So we're talking about whether -- this

           22  slide and this proportion of my presentation is talking

           23  about braided and meandering and compound rivers, so

           24  we're asking this question of can you boat a braided

           25  river.  That's what this is getting at.  So the real
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            1  question for can you boat a braided river is, is it

            2  deep enough.

            3      Q.    And your view is, if you've got 6 inches of

            4  depth, that's good enough, as a general matter, true?

            5      A.    That is one of the factors for a particular

            6  boat type.  And I think I've told you before that if

            7  the river were uniformly 6 inches, and there are rivers

            8  that are, I would say on average, 6, as much as you can

            9  do an average, 6 inches deep that I don't think are

           10  navigable.

           11      Q.    Which are those?

           12      A.    Which are which?

           13      Q.    Which are the streams that you believe are

           14  approximately 6 inches deep, on average, that you don't

           15  believe are navigable?

           16      A.    Well, I think the San Pedro fits into that

           17  category.  I don't recall the exact depths in there,

           18  but it's a shallow river.  And in its ordinary and

           19  natural condition, if you really wanted to get a boat

           20  down there, a low draft, lightly loaded boat, you

           21  probably could.  But there are other difficulties as

           22  well, so . . .

           23      Q.    So if on the San Pedro, in its ordinary and

           24  natural condition, you could get a lightly loaded low

           25  draft boat down the river, why is that not a navigable
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            1  stream, in your view?

            2      A.    Well, I think you've got issues with the

            3  river being choked with vegetation.  There are places

            4  where it's real rocky.  And, you know, 6 inches, if

            5  there's a spot where it's 6 inches, you know, you can

            6  scoot your boat through there.  And I don't mean scoot.

            7  I mean you can slide your boat through, paddle your

            8  boat through there, if the current is flowing fast

            9  enough.

           10            If we're talking about 190 miles of 6 inches,

           11  that's a different boating experience.  I don't think

           12  folks would use that as a highway of commerce.

           13      Q.    What other streams other than the San Pedro

           14  fall into that category?

           15      A.    Yeah, as I'm sitting right here, I would have

           16  to go back and look at depth charts and whatnot.

           17  That's a good example, I think, in my mind.

           18      Q.    Let's flip to Slide 30, please.

           19            Okay.  And it says here "Channel Response to

           20  Flooding - Salt River."  And for Salt River Segments 1

           21  through 4, the sub-bullet reads "Minimal in bedrock

           22  canyons."  Is that correct?

           23      A.    Yes, it does.

           24      Q.    You would agree that there are certain places

           25  within your Segment 3 where it is a broader -- broader
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            1  reach, not as confined, where there could be more of a

            2  response to flooding?

            3      A.    I would agree that there are areas that

            4  are -- yeah.  Yeah, there would be more of a response

            5  in some spots.

            6      Q.    Let's flip to Slide 38.

            7      A.    But those are the exception.

            8            38?

            9      Q.    I guess what I wanted to confirm there,

           10  Mr. Fuller, is that was sort of a generalized statement

           11  about Segments 1 through 4, and it's not uniform up and

           12  down all four of those reaches for every portion of

           13  those reach.  There are areas that are not the same

           14  sort of bedrock canyon constraint as other areas are?

           15      A.    Correct.  Yeah.

           16      Q.    Slide 38.  Here you've got Ordinary & Natural

           17  Condition, and under Ordinary, the sub-bullet reads

           18  "Normal, expected flow rate (i.e., median)."

           19            Did I read that correctly?

           20      A.    Yeah.

           21      Q.    And the sub-bullet within that says "Median

           22  monthly range."  Is that right?

           23      A.    Right.

           24      Q.    And so what you're getting at here is the

           25  ordinary condition of a river is what would be
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            1  typically its median monthly range of flow?

            2      A.    Yeah, I think the median is a convenient --

            3  if we're going to pick a number, I think that's a

            4  convenient number to use to describe the river's

            5  ordinary range, recognizing, and that's what the

            6  sub-bullet is trying to point at, is that there's a

            7  seasonal range of flows.

            8            So in the case of the Salt River, we've got

            9  that late winter, early spring boost that's typically

           10  higher than, say, the month of June.

           11      Q.    But you would look to median monthly flows to

           12  evaluate ordinary conditions, rather than the average

           13  monthly flows, because they're going to be more typical

           14  of what flows you're going to see absent storm events?

           15      A.    Yeah, and we presented a lot of average

           16  monthly data because it's readily available, so -- and

           17  in looking at the past flow records, I felt like those

           18  depictions of average flow were reasonable and the

           19  kinds of flows you could expect.

           20      Q.    Let's flip to the next slide, Slide 39.

           21            Now, here you've got a slide that shows the

           22  10 percent flow duration or the low end of flow,

           23  whether it's 10 or 90.  I don't want to get caught up

           24  in that either.  But you've got the low flow duration.

           25  You've got the 50 percent flow duration, which is the
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            1  median flow, correct?

            2      A.    Yes.

            3      Q.    It's also called Q50, right?

            4      A.    By some.

            5      Q.    And then you've got the high flow duration,

            6  which is the 90th percentile, which means that for

            7  90 percent of the time the flow is at or below that

            8  level; is that correct?

            9      A.    That's right.

           10      Q.    And then you've got a line that reflects some

           11  of the monthly variation throughout the year, that blue

           12  line?

           13      A.    Yes.

           14      Q.    That blue line is average flows, not median

           15  flows, correct?

           16      A.    Yeah, and I think, if you recall the

           17  discussion that I had on this slide --

           18      Q.    I probably don't, because it's been several

           19  weeks.

           20      A.    -- I tried to point out that I deliberately

           21  stripped the numbers off here because I was trying to

           22  illustrate the trends here, and that there are other

           23  charts in my presentation that have more

           24  reach-specific, and in those charts that is the average

           25  here.
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            1            So all I'm really trying to illustrate here

            2  is that you would expect to see a seasonal boost in

            3  late winter, spring, and then also during monsoons,

            4  so -- and where they lie relative to the 50 percent

            5  duration and the 90 percent duration is also just --

            6  it's not -- it's only illustrative of the tendency.

            7      Q.    Let's go to Slide 44.

            8            Here we've got a chart that questions whether

            9  certain things are obstructions; is that right?

           10      A.    It talks about obstructions to navigability,

           11  yes.

           12      Q.    And for your discussion of shallow flow for

           13  canoes, it's something less than half a foot.  So we're

           14  back to that 6-inch discussion, is that correct?

           15      A.    Yeah, with the qualifiers that I've talked

           16  about all along.

           17      Q.    And is that -- this half a foot or 6 inches,

           18  you've talked about it on past streams.  I'm not sure

           19  if we've got it in the record here in this case.

           20  That's something where you're relying in part on the

           21  Hyra publication from 1978; is that right?

           22      A.    In part, but more generally on my own

           23  experience.

           24      Q.    And the Hyra publication from 1978 are

           25  standards for the amount of flow you need for
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            1  recreational boating, correct?

            2      A.    I believe that's the title of the

            3  publication, yeah.

            4      Q.    And your experience, which you also rely

            5  upon, also centers upon recreational boating, correct?

            6      A.    Yes, I am recreational boating.  I have never

            7  been paid to boat, other than doing fieldwork for this,

            8  but . . .

            9      Q.    Let's go to Slide 47.

           10            You talked a little bit about this with

           11  Mr. McGinnis earlier today, about fords and what are

           12  the various reasons that may make a location not

           13  fordable.  Do you remember that discussion?

           14      A.    I do.

           15      Q.    And one of the -- I'm not sure this was

           16  addressed specifically.  One of the areas that may be a

           17  shallow point in the river, that nevertheless may not

           18  be a good choice for a ford, would be an active riffle

           19  area, correct?

           20      A.    Typically --

           21      Q.    I'm not saying you could never ford a riffle.

           22  I'm saying there are some riffles that probably

           23  wouldn't be your first choice to pick a fording

           24  location?

           25      A.    Quite often riffles are located just -- I'm
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            1  sorry.  Fords are located just upstream of riffles and

            2  generally not in the riffle itself.

            3      Q.    And in those circumstances where you've got a

            4  fording location just upstream of the riffle, it's

            5  likely the riffle is actually shallower than the

            6  fording location, correct?

            7      A.    Parts of the riffle would be.  Quite often

            8  there's a clear boating channel through the riffle,

            9  though.

           10      Q.    Let's go to Slide 52, if you would, please,

           11  Mr. Fuller.

           12                 CHAIRMAN NOBLE:  Actually, Mr. Hood,

           13  about now is where we're going to stop.

           14                 MR. HOOD:  Works for me.  Thank you,

           15  Chairman.

           16                 CHAIRMAN NOBLE:  9:00 a.m. in the

           17  morning we'll start again.

           18                 (The hearing adjourned at 3:56 p.m.)

           19

           20

           21

           22

           23

           24

           25
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            3            BE IT KNOWN that the foregoing proceedings
               were taken before me; that the foregoing pages are
            4  a full, true, and accurate record of the proceedings,
               all done to the best of my skill and ability; that
            5  the proceedings were taken down by me in shorthand
               and thereafter reduced to print under my direction.
            6
                         I CERTIFY that I am in no way related to
            7  any of the parties hereto, nor am I in any way
               interested in the outcome hereof.
            8
                         I CERTIFY that I have complied with the
            9  ethical obligations set forth in ACJA 7-206(F)(3)
               and ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at
           10  Phoenix, Arizona, this 30th day of November, 2015.

           11

           12
                       _______________________________________
           13                 JODY L. LENSCHOW, RMR, CRR
                                  Certified Reporter
           14                    Arizona CR No. 50192
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                         I CERTIFY that Coash & Coash, Inc., has
           16  complied with the ethical obligations set forth in
               ACJA 7-206 (J)(1)(g)(1) through (6).
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                       _______________________________________
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