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 1                 CHAIRMAN NOBLE:  Good morning.  We
 2  welcome you to the continuing hearing on the Salt River
 3  by the Arizona Navigable Streams Adjudication
 4  Commission.
 5                 Mr. Mehnert, please call roll; after
 6  which, Mr. Fuller, if you're ready, and Mr. Hood, you
 7  can begin.
 8                 DIRECTOR MEHNERT:  Commissioner Allen.
 9                 COMMISSIONER ALLEN:  Present.
10                 DIRECTOR MEHNERT:  Commissioner Henness?
11                 COMMISSIONER HENNESS:  Present.
12                 DIRECTOR MEHNERT:  Commissioner Horton?
13                 COMMISSIONER HORTON:  Here.
14                 DIRECTOR MEHNERT:  Chairman Noble?
15                 CHAIRMAN NOBLE:  Here.
16                 DIRECTOR MEHNERT:  And our legal
17  counsel, Fred Breedlove, is present.  We have a quorum.
18  So go ahead.
19                 MR. HOOD:  Thank you, Mr. Mehnert.
20                 Thank you, Mr. Chairman.
21                 Commissioners, good morning.
22
23               CROSS-EXAMINATION (CONTINUED)
24  BY MR. HOOD:
25      Q.    Good morning, Mr. Fuller.
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 1      A.    Good morning.
 2      Q.    Sean Hood on behalf of Freeport Minerals
 3  Corporation.
 4            And, Mr. Fuller, we left off, we were going
 5  through some of your PowerPoint slides yesterday
 6  afternoon.  We'll pick up where we left up.  The first
 7  slide I would like you to turn to, if you would,
 8  please, is Slide 52 of your PowerPoint.
 9            Mr. Fuller, are you able to zoom in on the
10  upper middle inset box?
11      A.    Yes.
12      Q.    If you could do that for us, I've got a
13  couple of questions for you there.
14      A.    Unfortunately, it's kind of blurry.
15      Q.    Yeah, it is on my copy.  That's why I was
16  hoping if we enlarged it, it would be easier to read.
17  Let me take a shot at it anyway.
18            Mr. Fuller, is this where you've tabulated
19  information about the classifications of the rapids in
20  Segment 1?
21      A.    Yes.
22      Q.    And this is something, if I understood your
23  direct testimony, you didn't derive this from a
24  guidebook or from somebody else.  You prepared this
25  information yourself, evaluated the classifications
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 1  yourself.  Is that correct?
 2      A.    That's correct.
 3      Q.    And describe for us what information you
 4  relied upon to reach the determinations that are
 5  catalogued here in that inset box.
 6      A.    I looked at aerial photographs, a number of
 7  different aerial photographs, digital area photographs
 8  that I could zoom in and zoom out on, depending on the
 9  resolution, how close I could get.  I looked at
10  topographic maps, primarily USGS quadrangle maps.  I
11  talked to boaters who had been through there, people
12  who I know who had hiked through there who were
13  boaters.
14            And then I compared what I was observing and
15  hearing with my own experiences on the Salt River,
16  places where I had boated and where things looked
17  similar.  So I would look at a particular rapid.  When
18  that looks like something I had seen downstream, then I
19  knew what the rapid ratings were there.  But given the
20  uncertainty you see, that's why I kind of lump things
21  into that III to V category and put those together.
22      Q.    Okay.  Thank you.  Mr. Fuller, can you --
23  what I would like to do is, because this is hard to
24  read, I would like to try and get you to put some of
25  this verbally into the record, in terms of a row and
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 1  column description.
 2            The heading here is the Classification,
 3  correct?  You've got a column for Class II.  You've got
 4  a column for Class III to V, as you just described, and
 5  then you've got a column for Totals; is that right?
 6      A.    Yes.
 7      Q.    And the next row is Number of Rapids, and you
 8  evaluated that there were how many Category II in
 9  Segment 1?  Is it 20-something?
10            My best guess is 24, but I confess, my copy
11  is too blurry for me to be sure.
12      A.    It's unfortunate we didn't -- did we bring
13  the charts?  I didn't see them over there.  They should
14  be larger on those charts.
15      Q.    Let's do that, rather than strain eyes.
16  Thank you.  Why don't we give it to you.  Thanks.
17  Thank you for that suggestion, Mr. Fuller.
18            You've now got the blowup of that slide,
19  which is clearer in that inset box, where we were.
20  Where we left off was how many Category II you
21  evaluated there to be in Segment 1?
22      A.    Well, that's 25.
23      Q.    25, okay.
24            And Classifications III through V, is that
25  44?
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 1      A.    That's correct.
 2      Q.    What is the next row categorized as?
 3      A.    It says Total Length of Rapids.  So within
 4  that classification, how long the rapid is, the
 5  cumulative length of all of the rapids.  And then the
 6  slash 2 would be -- the first number is in feet, and
 7  the second number is in miles.
 8      Q.    So what is the total length that you
 9  tabulated for the Category II rapids?
10      A.    The Class II rapids are 9,990 feet and 2
11  miles.
12      Q.    And what about for the Category III through
13  V?
14      A.    That's 19,690 feet and 3.7 miles.
15      Q.    And what's the total then that you evaluated?
16      A.    29,680 and 5.7.
17      Q.    And what's the next row?
18      A.    The next row is Total Percent Rapid
19  Classification Per Segment.  So that rapid length
20  divided by the total length of the segment, what
21  percentage that equals.
22      Q.    And what did you determine for the
23  Category II, Classification II?
24      A.    6 percent.
25      Q.    And what about III through V?
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 1      A.    11 percent.
 2      Q.    And so the total would be 17, I assume?
 3      A.    That's correct.
 4      Q.    What's the next row?
 5      A.    The Total Length of Segment 1.
 6      Q.    Which is?
 7      A.    It's the third column over.  It's 175,534
 8  feet or 33.3 miles.
 9      Q.    And what's the last row for that inset box?
10      A.    It's the Total Percent Rapids Per Segment,
11  which is 17, which you also saw in the fourth row
12  there.
13      Q.    Thank you for that.  I'll take that out of
14  your way.
15            Mr. Fuller, if you could go to Slide 60,
16  please.
17            And, Mr. Fuller, on this slide you indicate
18  that there are four Class IV rapids in Segment 2; is
19  that right?
20      A.    According to the river guides, yes.
21      Q.    And which river guide, specifically, did you
22  rely upon for that particular piece of information?
23      A.    I believe the U.S. Forest Service river map
24  and, also, the update to the same information in the
25  Whitis.  I actually have it with me here.  It's called
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 1  the RiverMaps Guide to the Upper Salt River, Duwain
 2  Whitis and Barbara Vinson.
 3      Q.    Take a look.  The documents that I returned
 4  there for your reference, as we conclude this morning,
 5  includes Mr. Burtell's report.  Can you pull that out,
 6  please?  And I think I tabbed Table 4 for you.  If I
 7  didn't, some of the tables are tabbed, so you ought to
 8  be able to find it pretty quickly.
 9      A.    Okay.
10      Q.    And you'll see this is Table 4.  Salt River
11  Rapids Mapped Above Roosevelt Reservoir is the title,
12  and Mr. Burtell's broken down the rapids by segment.
13  Do you see that?
14      A.    Yes.
15      Q.    And under Segment 2, Apache Falls to Sleeper
16  Rapids, there are quite a few rapids that are Class III
17  to IV, according to the United States Forest Service.
18  Do you see that?
19      A.    Yes.
20      Q.    And so is that 1995 U.S. Forest Service
21  document one of the sources of information that you
22  relied upon?
23      A.    I have looked at that in the past.  I used
24  the more recent map that they hand out to boaters now.
25      Q.    And, I'm sorry, who is "they" hand out to
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 1  boaters?
 2      A.    The Forest Service.
 3      Q.    So the classifications in that handout are
 4  different at least than the 1995 document?
 5      A.    Yes.
 6      Q.    And just so that I can identify it more
 7  specifically, what is the title or the description of
 8  that handout?
 9      A.    Good question.  Let's see.
10            On Slide 276 there's a picture of two of the
11  sheets from that, and then there's an inset, which is
12  actually from a different publication.  So it's the
13  pictures that I'm referring to, not to the inset.  I
14  wish they had the exact title.
15            Well, if you really want the title, I can
16  Google it for you.
17      Q.    Maybe, if it's okay with you and it's okay
18  with Mr. Slade, I'm sure I can get that information
19  from you afterwards.
20                 MR. HOOD:  Is that okay, Mr. Slade?
21                 MR. SLADE:  Sure.
22  BY MR. HOOD:
23      Q.    Rather than waste everybody's time.
24            Thank you, Mr. Fuller.
25      A.    Sure.
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 1      Q.    Appreciate that.
 2            Mr. Fuller, one of the rapids that you
 3  discussed in your direct testimony was Kiss and Tell
 4  Rapid?
 5      A.    Yes.
 6      Q.    And as I look at Table 4 from Mr. Burtell's
 7  report, I don't see Kiss and Tell listed.  Is it called
 8  different names, to the best of your knowledge?
 9      A.    My guess is that it's what he's call Baptism
10  Rapid.  I'm not sure where that name comes from.  I've
11  never heard it referred to that.  Maybe from the Forest
12  Service Guide.  Whatever source he used.  That would be
13  a good question for him.  But from its location, it's
14  probably Baptism.
15      Q.    Thank you.
16      A.    If you would like, the slide I have up right
17  now, I can show you where it is.  It's one of the ones
18  with the Forest Service labels.
19      Q.    Based on your description earlier in your
20  direct, I assumed it was Baptism or Island, given their
21  locations in the reach.  So that's all I needed.  Thank
22  you, Mr. Fuller.
23      A.    You know, now that I think about it, I know
24  exactly where Bump and Grind is.  I showed you pictures
25  of that.  And it describes Island as being upstream of


Coash & Coash, Inc.







SALT RIVER     VOLUME 6    11/18/2015 Page 1231


 1  Bump and Grind, as being a III to IV, and there's
 2  nothing between Kiss and Tell and Bump and Grind that's
 3  anywhere close to a III.  There's just some
 4  run-of-the-mill riffle.
 5      Q.    So maybe it is Island, given its
 6  classification?
 7      A.    No, it's not Island either.  So my guess is
 8  they've named -- well, Island Rapid is just upstream of
 9  where most of the commercial trips put in.  So Baptism
10  must be the riffle that's below Apache.  Yeah, that's
11  correct.  So you would have Baptism, the bridge, the
12  U.S. 60 bridge, then Island, and then Kiss and Tell is
13  not listed in his, yeah, and then Bump and Grind would
14  be about a mile downstream.  Yeah.  So I take that
15  back.  It's not Baptism.
16      Q.    So as you think this through, it sounds like
17  the listing that Mr. Burtell relied upon just simply
18  omitted Kiss and Tell?
19      A.    It does, yeah.
20      Q.    Okay.  Thank you.
21            If you would go to Slide 83, please,
22  Mr. Fuller.
23            And towards the bottom, in the rightmost
24  column, you list Granite Rapid.  Do you see that?
25      A.    Yes.
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 1      Q.    And the classification you list there is III;
 2  is that right?
 3      A.    Yeah.  That's within the guides.
 4      Q.    Okay.  And is that the same guide that you
 5  were talking about before that you relied upon that's
 6  more recent than the U.S. Forest Service Guide?
 7      A.    Yes.
 8      Q.    And is that the same guide that you relied
 9  upon for all of the classifications listed on Slide 83?
10      A.    Yes.
11      Q.    Let's go to Slide 125, please, Mr. Fuller.
12      A.    125?
13      Q.    Yes.  This slide, the first bullet is
14  Military Posts, is that right, and then you have a
15  series of sub-bullets with military posts that were in
16  the region?
17      A.    Yes.
18      Q.    Do you have any information, Mr. Fuller,
19  about how these military posts were supplied?
20      A.    I believe they were supplied by wagon.
21      Q.    And what wagon roads are you aware of them
22  using to supply these posts?
23      A.    I think I have a different map in here of
24  territorial roads.  But the only one I've specifically
25  read about being used to supply Forts -- and, again,
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 1  none of these are on the Salt River or in the vicinity.
 2  The only one that I recall is the road that Martha
 3  Summerhayes describes in Vanishing Arizona up to Fort
 4  Apache.
 5      Q.    And Fort Apache is on the White River?
 6      A.    Yes.
 7      Q.    Okay.  And Camp Hentig is on the Black River?
 8      A.    Yes.
 9      Q.    And Camp Reno is on Tonto Creek?
10      A.    Yes.
11      Q.    So all tributaries to the Upper Salt?
12      A.    That's right.
13      Q.    And do you have any information about how
14  Camp Reno was supplied?
15      A.    Not at the tip of my tongue, no.
16      Q.    What about Camp Hentig?
17      A.    Camp Hentig, no, I don't.
18      Q.    What about Camp O'Connell near Livingston?
19      A.    That one was operated, as I understand, for a
20  couple of months.  My guess is they took the road --
21  and they probably carried their own supplies with them
22  on that.  I don't think they were there very long.  And
23  they probably took the road that came down out of Tonto
24  basin, but I don't know for sure.
25      Q.    Do you have any -- do you have a reference to
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 1  support that possibility, or are you just supposing
 2  that that's maybe how they did it?
 3      A.    It was on that road, so . . .
 4      Q.    If I asked you how troops got to and from
 5  those posts, would your answers be the same as how
 6  those particular posts were supplied?
 7      A.    Yeah, I don't have specific information.  The
 8  cavalry troops I'm sure rode horses and took wagons.
 9      Q.    Let's take a look at Slide 183, please,
10  Mr. Fuller.
11            Okay, this slide cites to the Arizona
12  Republican, April 30, 1905, for the hauling upriver in
13  a boat; is that right?
14      A.    Yes.
15      Q.    And the road was washed out at the time; is
16  that correct?
17      A.    Yes.
18      Q.    Do you have any information about what the
19  flows in the Salt River were in April of 1905?
20      A.    Yes.
21      Q.    What were they?
22      A.    I think, as I gave in my direct, we don't
23  have great information about exactly when this
24  occurred.  We do know that it's before April 30th.  So
25  in the month of April there's some variation.  I
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 1  believe I said in my direct that the flows in that
 2  spring were greater than 4,000 cfs.  They may have been
 3  as high as 8,000 cfs.
 4      Q.    And that was for median monthly flow?
 5      A.    Those were the dailies that were reported.
 6      Q.    Is that average daily or median daily?
 7      A.    Average dailies.
 8      Q.    And so you would agree that during that
 9  month --
10      A.    Wait.  The average -- I'm not sure the
11  question you asked, because the words you used mean
12  something different; but those are the average -- the
13  mean daily flow data that's given by day, okay.  So
14  it's the average for that day --
15      Q.    Okay.
16      A.    -- that the USGS reports.
17      Q.    And what was either the median or the mean
18  for the month?
19      A.    I don't recall.
20      Q.    And so are you saying there were days --
21  there were days when the mean value was somewhere
22  between 4,000 and 8,000 cfs?
23      A.    Yes.
24      Q.    Okay.  And so you would agree that during
25  that time period, the Salt River was running
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 1  particularly high?
 2      A.    Yes.
 3      Q.    Let's take a look at Slide 196, please.
 4            I want to focus on the Livingstone Ferry,
 5  Segment No. 3, and the source you list there,
 6  Mr. Fuller, is the Arizona Silver Belt, May 4, 1905; is
 7  that right?
 8      A.    That's right.
 9      Q.    And in that article it describes the ferry
10  was set up specifically to deal with flooding; is that
11  right?
12      A.    Yeah.  I believe there was a period of high
13  flow.  I don't recall whether they used the term flood
14  or not, but it was high flow and they were having
15  trouble getting across the river, so they -- I think
16  this was the article where the Gila County Supervisors
17  approved funding for a ferry.  You probably have the
18  article in front of you, though.
19      Q.    I actually don't.  I figured we could get
20  through that one without going through the article.
21      A.    Oh, okay.  Yeah, it was a high flow
22  condition.
23      Q.    Let's go to Slide 201.
24            And I want to focus on -- go to Slide 201,
25  Mr. Fuller.
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 1      A.    Oh, I'm sorry.
 2      Q.    You were there.  I was there.  No one else
 3  was.
 4            I want to focus on the second large bullet,
 5  which is the "Two Engineers" in 1909.
 6      A.    Yes.
 7      Q.    And one of your references is to Zarbin; is
 8  that right?
 9      A.    Yes.
10      Q.    And you would agree that this occurrence did
11  not involve natural and ordinary conditions, right?
12  They had been blocking the river and it was backing up?
13      A.    That was my direct testimony, yeah.
14      Q.    Let's go to Slide 203, Mr. Fuller.
15            The last bullet, sub-bullet, on this slide is
16  "Logs, lumber were floated downstream to dam."  Do you
17  see that?
18      A.    Yes.
19      Q.    And what you're referring to there is the
20  instance that you spoke about in some detail with
21  Mr. McGinnis yesterday; is that right?
22      A.    Well, that was certainly one of them here.  I
23  have in my notes, for that particular cite, a reference
24  to the Arizona Republican on November 6th, 1911.  I'm
25  not sure exactly if that's the same incident.
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 1      Q.    1911, that would have been after the lake was
 2  starting to form, correct?
 3      A.    Yes.
 4      Q.    Whichever instance you were speaking about
 5  with Mr. McGinnis, that was the circumstance; is that
 6  right?
 7      A.    Right.
 8      Q.    Yeah.  Let's go to Slide 207, please,
 9  Mr. Fuller.
10            And the last two columns you have here of
11  accounts, one is Thorpe and Crawford, June 1910,
12  Segments 3 through 6, and the second one is Ensign and
13  Scott, June 1919, Segments 3 through 6; is that right?
14      A.    Yes.
15      Q.    And if I understood you correctly yesterday,
16  these were the two accounts that when you reviewed the
17  accounts that Mr. Burtell tabulated for Segments 1
18  through 3 in terms of historical boating accounts,
19  these were the two that you felt were missing from his
20  table; is that right?
21      A.    I don't remember yesterday all that clearly,
22  unfortunately, but that sounds right.
23      Q.    Okay.  The transcripts will reflect, I think,
24  that that's the case.
25      A.    Right.
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 1      Q.    I want to talk a little bit about each of
 2  these.  And first off, both of these instances, as you
 3  say, Segments 3 through 6, these were travel across
 4  multiple segments; is that right?
 5      A.    Yes.
 6      Q.    And so we're not talking about a circumstance
 7  where somebody is boating upstream of the dam, correct?
 8  They're starting at the dam, below the dam, and heading
 9  downstream, correct?
10      A.    I think Ensign and Scott actually started on
11  the reservoir and were out there for a while, but they
12  weren't necessarily on the river part.  It was flat
13  water boating, and --
14      Q.    Not ordinary and natural conditions of the
15  Salt?
16      A.    For Ensign and Scott.
17            Now let me look back at Thorpe and Crawford.
18            I would have to go back and look at the
19  accounts.  For some reason --
20      Q.    I have a copy of it, if you would like,
21  Mr. Fuller.
22      A.    I have copies too.
23      Q.    Yours is probably going to be more legible
24  than mine.  Mine's a little small.  So feel free to
25  pull it out so we get this.
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 1                 MR. HOOD:  While Mr. Fuller is pulling
 2  that up, for the record, the Thorpe and Crawford
 3  account is Old Salt Evidence 012-3-22, Kupel 106.  And,
 4  Mr. Slade, I think that's in the Lower Salt record?
 5                 MR. SLADE:  Kupel would be Lower Salt.
 6                 MR. HOOD:  Lower Salt record.
 7                 The Ensign and Scott account is New
 8  Evidence Combined CO18 at Tab 62.
 9  BY MR. HOOD:
10      Q.    And, Mr. Fuller, Thorpe and Crawford, as you
11  read this, you would agree it's likely they put in
12  their boat below the dam?
13      A.    Actually, the article says that they left
14  Roosevelt, as if it's a town, rather than the dam.  And
15  there's some sort of a sendoff that folks gave them
16  there.  And the little town is a little upstream of the
17  dam.  So if they were in Segment 3, they were in a
18  small part of Segment 3 before they entered the canyon,
19  and then it doesn't say how they got around the dam,
20  so . . .
21      Q.    And so if they were in Segment 3 at all, it
22  was just upstream of the divide between Segment 3 and
23  Segment 4?
24      A.    Yes.
25      Q.    Okay.  And the first portion of Segment 4,
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 1  you would agree that -- you would agree that it was
 2  already backing up from the construction of the dam and
 3  that that was flat water and not ordinary and natural
 4  conditions?
 5      A.    That's true.
 6      Q.    Okay.  And then the other account, Ensign and
 7  Scott, they started below the dam in 1919; is that
 8  right?
 9      A.    I think they actually boated on the
10  reservoir.
11      Q.    And that would have been Segment 4 as well,
12  wouldn't it?
13      A.    No, Segment 3.  The lake would be in
14  Segment 3.
15      Q.    But they did no boating in Segment 3 in the
16  Salt's ordinary and natural conditions?
17      A.    That's correct.
18      Q.    Okay.  And so if Mr. Burtell was excluding
19  non-ordinary and natural condition boating, that would
20  make sense why it wouldn't show up in his table for 1
21  through 3?
22      A.    Sure.
23      Q.    Do you have -- I think one of the documents
24  you should have handy, Mr. Fuller, is your 2003 Upper
25  Salt report.
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 1            And, actually, if you could start by going to
 2  your Slide 228.
 3      A.    Do I have Upper Salt here?
 4      Q.    Do you not?
 5      A.    I have it digitally.
 6      Q.    Okay.  Well, let's start -- I put the cart
 7  before the horse.  Let's start with your Slide 228,
 8  please.  And you'll see the second to last comment
 9  there is "Diversions above Roosevelt total 8,560
10  acres," and you cite to Table 11 of the ASLD report; is
11  that right?
12      A.    Yes.
13      Q.    If you have it digitally, could you pull up
14  that table, please?
15            Thank you, Mr. Fuller.  You're at Table 11
16  that's cited here on page 228 of your PowerPoint; is
17  that right?
18      A.    Yes.
19      Q.    And it looks like what you did is that you
20  added acres irrigated for some of the rows together to
21  get to that 8,800 -- I'm sorry, let me start over. --
22  8,560 acres that's listed in your PowerPoint; is that
23  right?
24      A.    Yes.
25      Q.    Take a closer look at Table 11.  And,
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 1  actually, let me ask you which rows are you adding
 2  together?  Is it the above Roosevelt, above Chrysotile,
 3  above Fort Apache?
 4      A.    Yes.
 5      Q.    Okay.  And as you look at that, give some
 6  thought to whether those should be additive or not.
 7  Isn't it -- doesn't it appear to be that the 4,000 is
 8  the total irrigated acreage above Roosevelt, and that
 9  you wouldn't be adding the other two rows?
10      A.    Yeah, that appears possible.  I would have to
11  go back and look at the source data, so . . .
12      Q.    What is the source data for that?
13      A.    My guess is it came out of the USGS report,
14  but, again, I wrote this report 20 years ago, so . . .
15      Q.    Is there somewhere in the report, the 2003
16  Upper Salt report that you prepared on behalf of the
17  State Land Department, that would indicate what the
18  data source is for that?
19      A.    Certainly possible.  Yeah, I would have to go
20  back and look.  I don't recall.  But you may be right.
21      Q.    Do you have a rough recollection in any way
22  of what the USGS report might be that you relied upon
23  for that?
24      A.    It was probably the Gage report, but it may
25  not be.  I'm afraid I don't.  It's been too long.
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 1      Q.    Let's take a look -- and I take it that if we
 2  took a few seconds to let you page through, you don't
 3  think you're going to find the reference in your
 4  report?
 5      A.    I would be willing to try, but . . .
 6      Q.    This might be another thing that would be
 7  better to have you do when we're not all sitting here,
 8  and maybe Mr. Slade can pass that along to me, if
 9  that's okay with you.
10      A.    My guess is that you guys already did that
11  and didn't find one, so . . .
12      Q.    We didn't find it, and that's why I mention
13  it and whether you have it.
14      A.    So I probably wouldn't find it either.  So I
15  would have to go back through and look through other
16  notes and whatnot.
17      Q.    Okay.  Would you be willing to provide us
18  with the name of that reference when you find it?
19      A.    Sure.
20      Q.    Thank you, Mr. Fuller.
21            Let's flip to Slide 229.
22            Mr. Fuller, when we talked about a similar
23  slide before that had -- that showed seasonal variation
24  in flow on a monthly basis, and I just wanted to ask
25  you what your data sources are for these lines that
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 1  relate to various portions of the Upper Salt?
 2      A.    These are gage data from the USGS gages.
 3  They're named there in the key.
 4      Q.    And so are these average daily flows, average
 5  monthly flows?  They don't appear to be medians.
 6      A.    They're average monthly flows as reported by
 7  the U.S. Geological Survey for a period of record.
 8      Q.    And so is that for the entire period of
 9  record that you had available from the USGS gage data
10  for each gage, these represent the average monthly
11  flows?
12      A.    I'm merely reporting on the computations in a
13  publication of the U.S. Geological Survey.  So I didn't
14  do my own computations here.
15      Q.    And I'm just asking if it's the full period
16  of record, if it's all of the gage data, or if it was a
17  subset?
18      A.    It's the period of record that the USGS used
19  in their publication.
20      Q.    And do you know what time periods those were?
21      A.    They're right in the publication.  Offhand, I
22  don't remember them for each of the gages, no.  They
23  list them.
24      Q.    Which publication is that, Mr. Fuller?
25      A.    I believe this is from Pope, et al.  It's
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 1  like '96 or something like that.
 2      Q.    Let's take a look at Slide 232.  And here
 3  you're talking about your rating curves, and for
 4  Segments 1 through 4 you looked at two cross sections,
 5  a sheer canyon cross section and a gravel bar cross
 6  section; is that correct?
 7      A.    Yes.
 8      Q.    And you indicate here those are two typical
 9  sections; is that right?
10      A.    Yes.
11      Q.    What work did you do to determine that the
12  two cross sections that you looked at for Segments 1
13  through 4 were representative of the entirety of those
14  four sections?
15      A.    We spent a lot of time on the river.  We
16  looked at a lot of maps.  We looked at USGS gage rating
17  curves.  The report says we did a survey cross section
18  somewhere.  Although, as we discussed yesterday, I
19  don't recall and I can't find the exact location of
20  that.
21      Q.    And what you mean there is, if we turn to the
22  next slide, which is 233, we've seen these cross
23  sections.  Your sheer canyon section and your gravel
24  bar section, you don't know where on the Salt River
25  each of these cross sections was made; is that correct?
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 1      A.    That's correct.
 2      Q.    Given your familiarity with the river, do you
 3  have any best guess as to where the sheer canyon
 4  section was surveyed?
 5      A.    Like I say, I don't recall.  There are many
 6  sheer canyon sections.  The easiest place to find one
 7  would be in Segment 2.  It's called the Daily Reach, or
 8  close to there.  But I don't know.
 9      Q.    Same answers for the gravel bar section?
10      A.    That's correct.
11      Q.    Where would we go -- and these cross sections
12  appear in your 2003 Upper Salt report, which is Old
13  Evidence 027, but I don't see it there either.  Where
14  would we go to find information about where these were
15  surveyed and the data supporting these cross sections?
16      A.    Whatever we did at the time we did these
17  reports was turned into the Land Department and would
18  be in the appendices, so whatever's in the appendices.
19      Q.    If something's not in the appendices, if the
20  data related to these cross sections are not in the
21  appendices, is there somewhere else we would look?
22      A.    It's possible there's something left in our
23  archives or one of the guys that worked on it had
24  something and it's stuffed in a drawer somewhere.  But
25  I don't know how many more ways to tell you that I
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 1  don't know their location, but . . .
 2      Q.    Well, I'm not asking about where the location
 3  is.  I'm asking where the supporting data is?
 4      A.    Right.
 5      Q.    Because we have two cross sections.  We don't
 6  know where they're from and we don't have any of the
 7  supporting data.  So that's what I'm asking.
 8      A.    Right.
 9      Q.    Let's flip now to 236.  And the top table
10  deals with Rating Curve - Segment 2, Sheer Canyon
11  (Chrysotile Gauge); is that right?
12      A.    Yes.
13      Q.    And for your median flow frequency, the
14  50 percent, you determined that the flow rate in cfs is
15  266; is that right?
16      A.    Yes.
17      Q.    And when the flow, using your sheer canyon
18  cross section, is at 266 cfs, you calculate that the
19  average depth is 2.1 feet; is that right?
20      A.    Yes.
21      Q.    How did you make that determination?
22      A.    Using the cross section there -- well, it's
23  described in the report.  That's the best way to look
24  at that.
25            It's described on page 5-27 of the Upper Salt
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 1  report, beginning there and continuing on.  The rating
 2  curves were developed from existing information
 3  obtained during the literature search and agency
 4  contact tasks for representative locations in each of
 5  the three Upper Salt River reaches.
 6            Goes on to describe our objective, to
 7  approximate flow conditions.  And then as I mentioned
 8  in my direct, it says here too that because the cross
 9  section geometry, slope, hydraulic roughness, and
10  geology of the natural rivers varies with distance and
11  time, the estimated flow depths, widths and velocities
12  should be considered average values, broadly
13  representative of river conditions within a reach,
14  rather than exact specifications of permanent river
15  conditions.
16            Then it goes on to describe the sources.  It
17  says -- we're now on the next page, 28, I believe.  A
18  variety of information was used to obtain the estimates
19  of hydraulic characteristics for each reach, and goes
20  on to summarize in reference to Table 21.
21            And then you're asking me about the Upper
22  reach, which is 1.  So let me get down to that part.
23      Q.    Wait.  Let me ask it a different way,
24  Mr. Fuller, or come at it from a slightly different
25  direction.  If you could go to page 5-31 of the 2003
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 1  Upper Salt report that you're looking at, there's a
 2  Table 22.
 3      A.    Yeah.
 4      Q.    Are you at Table 22?
 5      A.    Yes.
 6      Q.    Okay.  And if we look at "Reach 1:  Salt
 7  River Above Roosevelt - Shear Canyon Section," do you
 8  see that?
 9      A.    Yes.
10      Q.    And you indicate there that the mean annual
11  flow is 896 cfs; is that right?
12      A.    Yes.
13      Q.    And the average depth that you calculated in
14  2003 for your sheer canyon cross section at 896 cfs is
15  1.4 feet; is that right?
16      A.    Yes.
17      Q.    Okay.  If we go back to Slide 236 of your
18  PowerPoint, can you explain why your sheer canyon in
19  2003 had 1.4 feet of depth at 896 cfs, but now in your
20  PowerPoint, at 266 cfs you're over 2 feet?
21      A.    I can't as I sit here right now.  I have a
22  recollection of a rating curve sitting on my desk, and
23  I would have to go back and look at that.
24      Q.    Is that rating curve -- I take it then the
25  rating curve sitting on your desk, we don't have access
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 1  to it right here?
 2      A.    We don't.
 3      Q.    Okay.  Is that something else that you would
 4  be willing to provide to Mr. Slade, to provide to us,
 5  so that we can take a look at how these numbers came
 6  about?
 7      A.    Yes.
 8      Q.    And that goes -- I think I can save us all
 9  the time.  We would come to a similar question, would
10  we not, if we go down and talk about your gravel bar
11  cross section and how that depth compares to what you
12  had in 2003?
13      A.    Yes.  I apologize for this inconvenience.
14      Q.    So you'll provide all that to us?
15      A.    I will.
16      Q.    Thank you.
17            Let's go to -- let's take a look at
18  Slide 274, please, Mr. Fuller.
19            This is Modern Boating on the Salt River,
20  correct?
21      A.    Yes.
22      Q.    And you cite to a number of paddling guides,
23  is that right, including Mr. Williams' Paddling Arizona
24  publication?
25      A.    Yes.
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 1      Q.    And the point I think that you're trying to
 2  make here is that there are guides that document
 3  recreational paddling on the Salt River, and Paddling
 4  Arizona is one of those; is that right?
 5      A.    Yes.
 6      Q.    Now, Paddling Arizona also documents paddling
 7  on 50 to 70 Arizona watercourses, as I think we heard
 8  Mr. Williams testify; is that right?
 9      A.    That's right.  I don't know about the exact
10  number, but there's a lot of them.
11      Q.    A lot of them, okay.  And so the vast, vast,
12  vast majority of those, Mr. Fuller, you agree, are not
13  navigable for purposes of The Daniel Ball test because
14  they're not named the Verde, the Salt or the Gila or
15  one of the other couple that you maybe would have
16  evaluated further; is that a fair statement?
17      A.    Or the Colorado, but yes.
18                 MR. HOOD:  Mr. Chairman, I appreciate
19  your patience with me and my questions.  I'm done.
20                 Thank you, Mr. Fuller.
21                 THE WITNESS:  You're welcome.
22                 MR. HOOD:  Oh, may I have ten seconds to
23  remember my last question?
24                 THE WITNESS:  A Columbo moment here.
25  The zinger --
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 1                 MR. HOOD:  It's not Columbo.
 2                 THE WITNESS:  The zinger is coming now.
 3                 MR. HOOD:  I'm getting waved at by the
 4  crowd.  May I have ten seconds, Mr. Chairman?
 5                 CHAIRMAN NOBLE:  The Columbo was really
 6  good.
 7                 MR. HOOD:  I'm not that crafty, though.
 8  I wish.
 9                 CHAIRMAN NOBLE:  What we don't realize
10  is they went across to the House to make that
11  conference.
12                 THE WITNESS:  And we know what comes out
13  of the House.
14                 MR. HOOD:  Mr. Chairman, I appreciate
15  your patience while I formulated my last question.  I
16  had to give this one some thought.
17  BY MR. HOOD:
18      Q.    Just to follow up, Mr. Fuller, on some of the
19  information you're going to provide us, with respect to
20  your two cross sections and the rating curves
21  associated with those cross sections and that data that
22  you have sitting on your desk that you're going to
23  provide us, I just wanted to make sure you'll also
24  include the modeling data related to that, the modeling
25  information, so that we see the calculations and so
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 1  forth.  Is that acceptable?
 2      A.    I'll get you whatever I can find.
 3      Q.    Okay.  And that would include model input and
 4  output data?
 5      A.    Hopefully.
 6      Q.    Hopefully.
 7                 MR. HOOD:  With that, I assure you I'm
 8  done, Mr. Chairman.  I appreciate your patience.
 9                 CHAIRMAN NOBLE:  Just before we conclude
10  this, we've talked about a number of items that
11  Mr. Fuller's going to do his best to find.
12                 When?
13                 THE WITNESS:  I'm a diligent man.  I
14  will go home tonight.  I won't go home, actually.  I'll
15  go to the office tonight and dig up what I can and
16  bring it in by tomorrow.
17                 CHAIRMAN NOBLE:  Oh, by tomorrow?
18                 THE WITNESS:  Sure.
19                 CHAIRMAN NOBLE:  That's very good.
20                 MR. HOOD:  Thank you, Mr. Chairman.
21                 CHAIRMAN NOBLE:  Now, is there anyone
22  else who is going to ask some questions?  Mr. Helm,
23  Mr. Sparks.
24                 MR. SPARKS:  Mr. Helm first.
25                 CHAIRMAN NOBLE:  Why don't we take a
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 1  ten-minute break right now, while Mr. Helm sets up.  I
 2  know you don't have much.
 3                 MR. HELM:  I don't.
 4                 (A recess was taken from 9:51 a.m. to
 5  10:02 a.m.)
 6                 CHAIRMAN NOBLE:  Mr. Helm, please
 7  proceed.
 8                 MR. HELM:  We're not quite ready yet.
 9  Real quick.
10                 CHAIRMAN NOBLE:  Mr. Hood is listening
11  attentively.  We're ready to start.
12                 MR. HELM:  Very good.  Thank you,
13  Mr. Chairman.
14
15                     CROSS-EXAMINATION
16  BY MR. HELM:
17      Q.    Jon, I just want to talk to you a minute
18  about the ordinary condition of the Salt River.  We've
19  sat here for a couple days now, and we've heard a lot
20  of talk about the mean and the median in terms of flows
21  that go down the river; but neither of those two
22  measurements define the ordinary condition of the
23  river, do they?
24      A.    Not completely, no.
25      Q.    The ordinary condition of the river is a
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 1  spread, isn't it?  If you look at Winkleman, the spread
 2  ranges from somewhere just above drought to somewhere
 3  just above flood?
 4      A.    Just below flood.
 5      Q.    Below flood, yeah.
 6      A.    But, yeah, definitely a seasonal variation
 7  and a year-to-year variation.
 8      Q.    So we've got a big spread in there, probably?
 9      A.    Yeah.
10      Q.    And could you pull up for me -- and I forgot
11  to get it yesterday. -- your one that's labeled
12  "Terminology, Non-Erratic Seasonal Ordinary Flow
13  Fluctuation"?
14      A.    One of my slides, you're talking about?
15      Q.    Yeah, it's one of your slides.
16      A.    Yeah, I can.
17      Q.    CO30, I'm informed, Part 364.
18      A.    Is this the one you're looking for?
19      Q.    No.  This is one that is -- it had the 90, 10
20  and the 50 set out on it.  I wrote down what the name
21  of it was, but I didn't write the --
22      A.    You said "Non-Erratic"?
23      Q.    Yeah, "Non-Erratic Seasonal Ordinary Flow
24  Fluctuation."  It's a chart.  I think we're getting
25  closer.  No, maybe that's it.
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 1                 CHAIRMAN NOBLE:  Well, that's a pretty
 2  one.  Let's use it.
 3  BY MR. HELM:
 4      Q.    Yeah.  It may illustrate my point.
 5            If the -- the red line is the -- the red
 6  dashed is the 90 percent?
 7      A.    Yes.
 8      Q.    And the -- I'm not colorblind, but I can't
 9  distinguish one from another.  The lower dashed line on
10  the thing is the 10 percent?
11      A.    That's correct.  It's blue.
12      Q.    And the 50 percent is the --
13      A.    Green.
14      Q.    Green?  All right.
15            Blue/green colorblind.  Maybe I am.
16            That shows a spread, doesn't it?
17      A.    Yes, it does.  It's one depiction of it.
18      Q.    And is the 90/10 the drought/flood
19  limitations on the ordinary flow?
20      A.    No.  It could be one way of looking at what's
21  within the ordinary.  I already see that the average
22  flow in this case exceeds the 90 percent, which is a
23  median daily rate.  But you can see there's some
24  variation outside of that as well.
25            So I would say for the drought -- and drought
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 1  is a difficult term to put a number on.  Drought is
 2  going to be below the 10 percent, and flood is going to
 3  be well above the 90 percent.  For instance, on this
 4  chart right here for Segment 3, we can look up the
 5  two-year discharge, the two-year flood, and it's well
 6  above this number here, so . . .
 7      Q.    What I'm driving at is, when we look at the
 8  50 percent, at least from my way of thinking, on that
 9  kind of chart up there, there's a heck of a lot more
10  time when the river in its ordinary condition is above
11  50 percent, the mean or the median, whichever that one
12  is illustrating up there?
13      A.    Well, there would be 50 percent of the time
14  it's above the median, so that's kind of by definition.
15  So, yeah, there is a lot of time that it's above that.
16      Q.    And --
17      A.    And very little amount of time where it's in
18  flood.
19      Q.    Is it your understanding that the river does
20  not have to be usable 365 days of the year to be
21  navigable?
22      A.    Yes.
23            In fact, the case we just completed up in
24  Alaska, obviously you've got large chunks of the year
25  where the river is frozen solid.
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 1      Q.    Ice boating is the norm up there, probably,
 2  huh?
 3      A.    Yes.
 4      Q.    And, finally, when you use the term
 5  "impoundment," is that terminology different from
 6  diversion?
 7      A.    Yes.
 8      Q.    Okay.  Tell us what the difference is.
 9      A.    An impoundment is the water behind the dam,
10  so it's being stored.  And a diversion is water that's
11  flowing that's being taken away from the river and
12  delivered somewhere.
13                 MR. HELM:  Thank you very much.  I don't
14  have any other questions.
15                 CHAIRMAN NOBLE:  Thank you.
16                 Mr. Sparks.
17                 MR. SPARKS:  Mr. Chairman, can we just
18  have a few minutes to get up there?
19                 Thank you, Mr. Chairman and Members of
20  the Commission.
21
22                     CROSS-EXAMINATION
23  BY MR. SPARKS:
24      Q.    Dr. Fuller, my name is Joe Sparks.  With me
25  is Counsel Julia Kolsrud from our firm.  We represent
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 1  the San Carlos Apache, which is the San Carlos Apache
 2  Reservation, the home of the San Carlos Apaches.
 3                 MR. SPARKS:  Mr. Chairman, may I
 4  proceed?
 5                 CHAIRMAN NOBLE:  Please do.
 6                 THE WITNESS:  One correction,
 7  Mr. Sparks.  Dr. Fuller is my father and someday my
 8  son, but I am just Mr. Fuller.
 9  BY MR. SPARKS:
10      Q.    Well, Mr. Fuller, then, I admire your
11  tendency for accuracy and humility here, but, you know,
12  you're pretty -- I admire your ability to retain
13  information and to recall it, and so I basically
14  promoted you in my own -- using my own standards.
15      A.    Fair enough.
16      Q.    And that's one of the things I wanted to talk
17  to you about, is the standards that we're using here.
18  And I've been doing this for 55 years, and I guess
19  you're probably right in there too.
20            One of the things that studying historical
21  documents and using them and referring to them, I
22  found, is that once they're printed, they tend to take
23  on a life of their own and people tend to treat them
24  like whatever they say is just the beginning, the
25  middle and the end of it.
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 1            So in my -- and what we're doing today and
 2  have been doing for a number of weeks and years here
 3  now, 19 years, we're creating historical documents.
 4  What you say today is going to become a historical
 5  document, and it's really important for us to be able
 6  to get on the same line and understanding of really
 7  important words that are being used in this hearing and
 8  in the writings that we're referring to.
 9            So even though it's burdensome and I know
10  you've been through a lot of this and the Commission's
11  suffered through a great deal of it, I need to be able
12  to go through and see if I can understand the
13  definition or source of definition and then use them in
14  the context in which you have been using them so that
15  we have that in the record.
16            So with your patience, one of the things I
17  wanted to know is, you cite to -- and you were there,
18  but to the 1993 DWR report.  I mean -- excuse me.
19  Wrong forum, Your Honor.  Sorry about that.  To the
20  State Land Department report for 1993.  That's one of
21  your base documents, correct?
22      A.    There was a Lower Salt report prepared in
23  1993, that's correct, and we did rely on that.
24      Q.    Who did the hydrologic work on that report?
25      A.    I did.
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 1      Q.    Did anyone else work with you on that
 2  hydrologic work?
 3      A.    I had a technician work with me.  He was an
 4  intern, I believe.
 5      Q.    Did that technician -- is that technician
 6  still with the State Land Department or the Attorney
 7  General's Office?
 8      A.    I know -- I worked at CH2M Hill at that time,
 9  and he was there.  And now he is a department manager.
10  The last I heard, he worked for T.Y. Lin.
11      Q.    Did you consult with him before preparing --
12  or while preparing for this testimony?
13      A.    No, he worked at my direction and under my
14  direct supervision.
15      Q.    Okay.  And then as to the 1996 report, do you
16  recall that State Land Department report?
17      A.    You're talking about the Upper Salt report?
18      Q.    Yes.
19      A.    I do recall that, yes.
20      Q.    And who did the hydrologic work on that
21  report?
22      A.    It was done under my supervision.  This was
23  done by an engineer, licensed engineer.  His name was
24  Brian Iserman.  He did a lot of that work.  I did some
25  of the work.
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 1      Q.    Is Brian Iserman still with the Land
 2  Department or the AG's office?
 3      A.    Neither.  He works for JE Fuller/Hydrology &
 4  Geomorphology.  He's one of the owners.
 5      Q.    I'm sorry, I misunderstood who he works for.
 6      A.    He works for the same firm that I work for.
 7  He's one of the owners.
 8      Q.    Oh, I see.
 9            Did you consult with him in preparing for
10  this hearing?
11      A.    I think I asked him some -- a few questions.
12      Q.    And is there a reason why he's not testifying
13  here about the hydrology in the report?
14      A.    Most of the answers to my questions were,
15  "Jon, that was 20 years ago.  I don't really remember."
16      Q.    Okay.  And you asked him a few questions
17  about preparing for this hearing?
18      A.    Yeah.
19      Q.    Ask him any questions in the last few days?
20      A.    No, nothing about this.
21      Q.    Did you ask him if he's going to buy lunch on
22  Saturday?
23      A.    I did not.
24      Q.    Oh, okay.  Well, there's always a chance.
25            And the 2003 report, are you familiar with
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 1  that report?
 2      A.    Are you talking about the Lower Salt 2003
 3  report --
 4      Q.    Yeah.
 5      A.    -- and the rewrites?
 6            Yes, I am.
 7      Q.    Who did the hydrologic work on that report?
 8      A.    There was no new hydrologic work done for
 9  that report.
10      Q.    Mr. Hood asked you for some information --
11      A.    In clarification, you said Agerman or
12  something.  Just for the record, his name is Iserman.
13  I-S-E-R-M-A-N.
14      Q.    Thank you.  That's very helpful.
15            Mr. Hood asked you for some background
16  information on modeling and rating curves.  Do you
17  recall those questions?
18      A.    I do.
19      Q.    And I think his questions related to
20  Segments 1 and 2 and possibly 3.  How did you
21  understand his request?
22      A.    He was asking for the information, in
23  general, relating to the segments of his concern, yeah;
24  and we were talking, I think, at that point about
25  Segment 2 specifically, but -- yeah, that's how I
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 1  understood it.
 2      Q.    Well, would you provide all of us who are
 3  participating in the hearing, or to your attorney, who
 4  could provide it to us, all of the background data on
 5  the -- on your modeling for each of the segments and
 6  all of the calculations and background data for the
 7  rating curves?
 8      A.    I would be happy to do that.  I was
 9  specifically providing information relating to the
10  disparity in the rating curve tables, but that's what I
11  was going to look for.  But I'm happy to go to full
12  disclosure, if everyone else is.
13      Q.    Well, actually, how can you deal with that
14  disparity without looking at them the way the model
15  works?
16      A.    Well, that's what I intended to provide.
17      Q.    Is how the model works?
18      A.    Yeah.
19      Q.    Okay.  What I'm asking you is, then, if
20  you'll provide that explanation and that detail about
21  each of the segments and about each of the rating
22  curves, including the calculations?
23      A.    Again, I'd be happy to submit information, as
24  long as I'm submitting to the same degree everybody
25  else is.
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 1      Q.    So unless I go out and find some, you're not
 2  going to give me any of it?
 3      A.    No, I'm submitting it to the panel, who I
 4  think will distribute it to the group.
 5      Q.    Yeah, what's going to be your test as to
 6  whether you're going to provide it or not?
 7      A.    I'm going to provide information to answer
 8  the questions that I was asked.
 9                 MR. SLADE:  Mr. Sparks, if you have any
10  specific questions on the PowerPoint relating to things
11  that you don't understand, we're happy to provide
12  information.
13                 MR. SPARKS:  Well, a lot of these things
14  I actually do understand.  I just want to know the
15  answers for the record.  And so I don't think I got a
16  really clear answer to that question, but we'll work on
17  it a document at a time.
18  BY MR. SPARKS:
19      Q.    I need a general background question.  How
20  many times have you run Reaches 2 and 3 or Segments 2
21  and 3 of the Salt River yourself?
22      A.    You mean by myself?
23      Q.    Well, how many times have you been in a
24  watercraft and ran Segments 1 -- excuse me, Segments 2
25  or 3 or 2 and 3?
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 1      A.    Well, I don't believe I've ever done a solo
 2  run; but in my own boat, I've run Segment 2 more than
 3  Segment 3.  I've probably run Segment 3 four times, and
 4  Segment 2 I've probably run -- I don't know.  It's hard
 5  to count. -- more than 10, less than 20.
 6      Q.    And did you run Segment 3 without going
 7  through Segment 2 and enter at some other location on
 8  the river?
 9      A.    I have entered at Horseshoe Bend before,
10  yeah.
11      Q.    And so is -- Horseshoe Bend is at what
12  location on the river?
13      A.    Well, the area is called Horseshoe Bend, so
14  that's its location.  It's in Segment 3, if that's what
15  you're getting at.  I can get you the river mile, if
16  you want that.
17      Q.    Well, how about the road that you use to get
18  there; what road was that?
19      A.    It's a Forest Service road.  I don't recall
20  the number of it, though.
21      Q.    And did you have to have a special kind of
22  permit to enter there?
23      A.    No.
24      Q.    Did you have to have a permit to run the
25  river from that point down?
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 1      A.    No.
 2      Q.    Is that in the wilderness area at all?
 3      A.    I believe it's downstream of the wilderness.
 4      Q.    And where is the takeout area, the end of
 5  Section 3 for boaters?
 6      A.    Well, the end of Segment 3 is at the dam, and
 7  there's no specific takeout at the dam, so the canyon
 8  above the dam.  There's no specific takeout in
 9  Segment 3.  For the portion of Segment 3 that
10  river-runners do, the takeout, the normal takeout, is
11  either right downstream of the 288 bridge, and there's
12  also some opportunities to take out a little bit
13  further downstream; but nobody runs the diversion dam
14  or tries to, which is a mile or so downstream of 288.
15      Q.    By diversion dam, you mean Roosevelt Dam or
16  some other local irrigation?
17      A.    No, there's a diversion dam at the upstream
18  end of Roosevelt Lake.  It's a steep concrete drop
19  structure, and it has a nasty hydraulic when it's
20  flowing, so people don't run it, or they shouldn't run
21  it.
22      Q.    A nasty what?
23      A.    A hydraulic.  It's called a recirculating
24  current or a keeper.  People who run it when it's
25  flowing, if you fall out of your boat there, you stay
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 1  in that rapid.  It's quite a dangerous situation.  It's
 2  a manmade structure.
 3      Q.    And how severe is the drop?
 4      A.    I don't know.  I don't know.  I've actually
 5  not gone and looked at that.
 6      Q.    And then -- and so how many of those
 7  Section 3 only runs have you done?
 8      A.    Two.
 9      Q.    What watercraft did you use to do that?
10      A.    The first time was in a canoe.  Well, both
11  times was in a canoe.
12      Q.    And I've heard a lot about your canoes.  You
13  have several, don't you, or have had several?
14      A.    I have five.
15      Q.    That's at least several.
16            So what canoe did you run that in, run those
17  two runs in?
18      A.    It was either my Rogue or my Cascade.
19  They're both tandem canoes.  They're plastic.
20      Q.    You say tandem canoes?
21      A.    Yeah, a two-person canoe.
22      Q.    And were there two people in the watercraft,
23  you and one other person?
24      A.    Yes.
25      Q.    What color was it?
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 1      A.    I have a red one and a green one.
 2      Q.    And then on your stretches, when you ran
 3  Segment 2 -- and just for the record, you'll describe
 4  Segment 2 for us, please?
 5      A.    Segment 2 goes from just below Apache Falls,
 6  which is upstream of the U.S. 60 bridge, and it ends
 7  at -- oh, what's the name of the rapid?  I'm sorry, I'm
 8  having a little break here.
 9            It's right below Corkscrew.
10                 THE WITNESS:  Do you remember?
11                 MR. SLADE:  Sleeper.
12                 THE WITNESS:  Sleeper Rapid.  Thank you.
13  Sorry.
14  BY MR. SPARKS:
15      Q.    Sleeper?
16      A.    Sleeper.  It's been a long day already.
17      Q.    Do you know how any of these rapids got their
18  names?
19      A.    No, but people name them.
20      Q.    Is there some agreement about what the names
21  are?
22      A.    I don't know of any like naming committee or
23  government body that sits around and says this is what
24  we're going to do with our time; but usually it's up to
25  either commercial rafters or somebody's producing a
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 1  guide, who will have the run, they'll do the run, and
 2  they'll say that you go past this point and come up
 3  with a colorful description, and some of them stick and
 4  some of them don't.
 5      Q.    Did any of those Segment 2 runs that you did
 6  hook to Segment 3 for a total --
 7      A.    Yes.
 8      Q.    -- for a total trip?
 9      A.    Yes.
10      Q.    So how many of those hook to Segment 3?
11      A.    I've done one bridge-to-bridge trip.
12      Q.    Bridge to bridge?
13      A.    Yes, U.S. 60 to 288, as a continuous trip.
14      Q.    And was there more than one person in your
15  canoe, or did you do it in a canoe?
16      A.    I did it in a raft.
17      Q.    Have you done any bridge-to-bridge trip in a
18  canoe?
19      A.    Not yet.
20      Q.    Then how many trips on Segment 2 only have
21  you done?
22      A.    It would be more than 10, less than 20; the
23  answer I gave you just a second ago.
24      Q.    And did you use a canoe in those trips, each
25  of them?


Coash & Coash, Inc.







SALT RIVER     VOLUME 6    11/18/2015 Page 1272


 1      A.    I have used each of my solo canoes, and I
 2  have two separate solo canoes.  I've used an inflatable
 3  canoe, an inflatable kayak, and rafts.
 4      Q.    Do you know what the watercraft is that is
 5  referred to as a rubber ducky?
 6      A.    Yes.
 7      Q.    What is it?
 8      A.    It's an inflatable kayak.
 9      Q.    And did you do one, one of those runs, in an
10  inflatable kayak?
11      A.    An inflatable canoe.
12      Q.    Is there a difference?
13      A.    It's in the way you sit and the paddle that
14  you hold.  Other than that, the boats are pretty
15  similar.
16      Q.    So is an inflatable canoe considered a rubber
17  ducky?
18      A.    Not usually, but it's similar.
19      Q.    Did you have a permit from the White Mountain
20  Apache Tribe on each of your trips on Section 2?
21      A.    Yes.
22      Q.    On the Section 2 only trips, where did they
23  stop?
24      A.    I have stopped on trips there at Cibecue.  I
25  have stopped at --
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 1      Q.    You mean Cibecue Creek?
 2      A.    Yes.  There's a -- yeah.
 3      Q.    And when I say "stop," I don't mean just get
 4  out and take a rest.  I mean stop and the trip's over,
 5  for practical purposes.  Is that --
 6      A.    That's how I understood your question, yeah.
 7      Q.    Okay.  Thank you.
 8            So you stopped at Cibecue Creek, right?
 9      A.    A number of times I've stopped at Cibecue.  A
10  number of times we've stopped at below Mescal Falls.
11  Some people call it the Hoodoo takeout.  It's just
12  above the -- a little ways above the salt banks.  I've
13  stopped at Gleason.
14      Q.    Gleason Flats, you mean?
15      A.    Yes.
16      Q.    And is there a road all the way to Gleason
17  Flats on the White Mountain side?
18      A.    Some call it a road on the south side.  On
19  the north side, there is a road that connects either to
20  U.S. 60 or 288.
21      Q.    Well, did you -- when you stopped on each of
22  those trips, did you take your watercraft back up to
23  the Highway 66 area, where you launched?
24      A.    That's Highway 60, but --
25      Q.    Highway 60.
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 1      A.    Yes, yes.
 2      Q.    Did you take your watercraft back up there?
 3      A.    Yes.
 4      Q.    How did you do that?
 5      A.    Put it on the back of a truck and drove.
 6      Q.    How much does -- I thought I heard you say
 7  yesterday you had a canoe that was like 13 feet and
 8  change and another one that was around 16 feet long; is
 9  that correct?
10      A.    My one-owner Rendezvous is 15 feet 8 inches,
11  and my Esquif, Esquif Vertige I think is 13 and a half,
12  but it might be 13.
13      Q.    How much does each of those with a name, how
14  much does it way?
15      A.    The Rendezvous weighs about 50 pounds.  And
16  I'm not sure of the Vertige.  I think it might actually
17  be a little bit heavier, but not much.  It's in the
18  neighborhood of 50 pounds.
19      Q.    And when you put your watercraft back on a
20  boat -- I mean on a truck, how do you get that service
21  done?  Does one of your friends do that, or how does
22  that work out?
23      A.    I pick it up by the gunnels and throw it on
24  my shoulders and hoist it up there.
25      Q.    So you hoist it up there and then walk next
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 1  to the truck all the way out, or -- I'm just saying who
 2  provides the shuttle service, for instance, or --
 3      A.    There are people that provide shuttle
 4  services.  I've used those on one, maybe two occasions.
 5  Sometimes my wife drops me off and picks me up.
 6  Sometimes we do self-shuttle, where we take two trucks
 7  and drop a truck at the takeout and drive up to the
 8  put-in.  There are ways to do it.
 9      Q.    Mr. Slade asked you some questions about
10  the -- off the website on the White Mountain Apache
11  dot-com, which describes the way you get a permit and
12  what's required in a permit.  Do you recall those
13  questions?
14      A.    I don't recall him asking me any questions
15  about that.
16      Q.    No questions on the White Mountain Apache
17  requirements for a permit?
18      A.    You said Mr. Hood asked me these questions?
19      Q.    I thought I said Mr. Slade.
20      A.    Mr. Slade asked me questions about the -- I
21  don't think Mr. Slade's asked me any questions yet, or
22  has he?  During my direct, I guess he asked me
23  questions.  I don't recall those.
24      Q.    Are you familiar with that website?
25      A.    Yes.
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 1      Q.    I'm going to ask my colleague to provide you
 2  with a copy of that website.  I need to ask a couple of
 3  questions about that.
 4            Because of what we handed out is in
 5  micro-type, at least for my purposes -- it's the best
 6  we could do with reproducing the document. -- we're
 7  going to pass out an enlarged section of the questions
 8  that I wanted to talk with you about.
 9                 MR. SLADE:  Is this in evidence?
10                 MR. SPARKS:  No.  Well, you put it in
11  evidence by referring to it.
12                 MR. SLADE:  I'm just asking has it been
13  submitted?
14                 MR. SPARKS:  No.
15                 MR. SLADE:  You haven't, at the
16  Commission?
17                 MR. SPARKS:  No.
18                 MR. SLADE:  Are you submitting it as
19  evidence?
20                 MR. SPARKS:  I'm going to be asking
21  questions from it and then we'll decide.
22  BY MR. SPARKS:
23      Q.    Mr. Fuller, looking, first of all, at the
24  document we handed out first that's two pages and it's
25  very small print, do you recognize that as a
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 1  reproduction of the White Mountain Apache website on
 2  rafting that's available for information to the public?
 3      A.    Yeah, that appears to be what it says it is,
 4  yeah.
 5      Q.    Well, have you looked at that website before?
 6      A.    I've been on that website once.
 7      Q.    Do you refer -- so when did you that one time
 8  refer to it?
 9      A.    After my most recent trip.  I don't know that
10  I've spent much time here, though.  I probably clicked
11  on the thing "Buy a Permit."  Well, I know I clicked on
12  the thing that says "Buy a Permit."
13      Q.    So I've handed -- hopefully you have now
14  handed to you the enlarged copy.  You see a document
15  that says at the top "Rafting Permits Available"?  Do
16  you see that document?
17      A.    Just a second.  I've got somebody playing
18  with my computer here.
19            I'm sorry.  Can you ask the question again?
20      Q.    Okay.  Mr. Murphy's going to put it up on the
21  screen, also, for us.
22      A.    Excuse me.
23      Q.    I'm a pretty low-tech guy.
24      A.    I'm sorry.  Who did you say you represented;
25  the San Carlos Apaches?
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 1      Q.    Yes.
 2      A.    This is the White Mountain Apaches?
 3      Q.    I'm sorry?
 4      A.    This is the White Mountain Apaches?
 5      Q.    Yes.
 6      A.    Huh.
 7      Q.    Okay.  The website is up on the screen, also,
 8  if that would be more helpful to you.
 9            And I take it from your question that you are
10  unfamiliar with the San Carlos Apache Reservation?
11      A.    No.
12      Q.    And do you know where the boundary is on the
13  San Carlos Reservation as to the Salt River?
14      A.    Roughly, yeah.
15      Q.    Roughly, where is it?
16      A.    It's river left in the vicinity of the bridge
17  and downstream for a few miles, maybe three miles or
18  so.
19      Q.    Do you know where the boundary actually is?
20  Do you know where the White Mountain Apache Reservation
21  actually starts?
22      A.    I think it's along the center, the center of
23  the river, but I'm not sure, actually.
24      Q.    Well, just -- you may accept my
25  representation that the statute says that the White
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 1  Mountain Apache Reservation is north of the Salt River.
 2  But that wouldn't be the center of the river, would it?
 3      A.    Yeah.  So that's your representation.  So I
 4  know I have a graphic in there that has the GIS layer
 5  of where those boundaries are, so, okay.  I know
 6  there's a boundary there and the White Mountain Apache
 7  abut the San Carlos Apache.  I wasn't aware that they
 8  were the same Reservation or the same community.
 9      Q.    At one time it was the same Reservation, and
10  then it was split by Congress by statute.
11      A.    Oh.
12      Q.    And so the San Carlos Reservation, from its
13  standpoint, reaches to the high water mark on the north
14  side of the river, which you say is -- I think you
15  referred to it as river right, because it's the
16  right-hand side when you're facing downstream?
17      A.    That's right.
18      Q.    Is that the term you used?
19      A.    That's correct.
20      Q.    You ever get a San Carlos Apache permit to
21  run the river?
22      A.    I'm not aware that there are any.
23      Q.    Well, and the "Rafting Permits Available,"
24  would you take a look at that, that heading there?  You
25  have a hard copy in front of you, if that's easier.
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 1      A.    Okay.
 2      Q.    What's that say?
 3      A.    It says "Rafting Permits Available."
 4            Do you want me to read the bullet point for
 5  you?
 6      Q.    Yes, please.
 7      A.    I've enjoyed reading plain English here over
 8  the last several days.
 9      Q.    Well, get used to it, because you're going to
10  have a lot of joy.
11      A.    All right.  I've been seeking that in my life
12  here.  I didn't know this is where I would find it.
13      Q.    It's going to be an opportunity for
14  overwhelming frivolity.
15      A.    I'm up for that.
16            The bullet point says, "A Daily Rafting
17  Permit and a signed waiver is required for each person
18  for each day they are rafting or floating (using rafts,
19  kayaks, or boats) either entering or exiting the Fort
20  Apache Indian Reservation.  All rafting trips going
21  beyond the 'Hoodoo' camp are required to purchase a
22  2-day permit for each individual rafters.  Rafters
23  starting their trip from Gleason Flat need to have a
24  Daily Permit covering them for the entire time (days)
25  they will be on the Reservation.  Important reminder,
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 1  all individuals holding a valid Daily Rafting Permit
 2  are allowed one night of camping."  [Quoted as read.]
 3      Q.    Are you familiar with these requirements?
 4      A.    Well, I am familiar with that you needed to
 5  buy a permit when you launch there at the U.S. 60
 6  bridge.  It's news to me the Gleason Flat thing.  I
 7  thought that was Forest Service land.
 8      Q.    Gleason Flat's on the north side of the river
 9  downstream from Highway 60 bridge, right?
10      A.    Gleason Flat is the area surrounding the
11  river on both sides.  Yeah.  So this seems like new
12  stuff to me.  I'm not sure when they instituted this.
13      Q.    How many miles down, or feet or miles,
14  downstream from the Highway 60 bridge is Gleason Flats?
15      A.    I don't recall exactly.  Let's see.  I'm
16  going to guess it's between 20 and 30 miles down from
17  the bridge.
18      Q.    How did you get there?  Have you ever
19  launched from Gleason?
20      A.    Yes.
21      Q.    How did you get --
22      A.    Wait, wait, wait.  Have I launched?  No, I
23  don't think I've launched from Gleason.  No, I've taken
24  out at Gleason.
25      Q.    Then I want to have you look at the document.
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 1  The hard copy starts at the top of the page with
 2  "Rafting Season."  Do you see that?
 3      A.    Yes.
 4      Q.    Okay.  Would you read that, please?
 5      A.    "Rafting Season.  The Salt River is open year
 6  round to river rafting."  Year-round.  "Water flows are
 7  best," are best, "during the peak spring runoff period
 8  (typically March through May), although optimum rafting
 9  conditions will vary from year to year."
10      Q.    And that's consistent with your testimony,
11  isn't it?
12      A.    Yeah.
13      Q.    The next topic is Rafting Open and Closed
14  Areas.  Do you see that?
15      A.    I do.
16      Q.    What's the first -- read the first bullet,
17  please.
18      A.    "River rafting is restricted to the Salt
19  River, downstream from the Salt River Canyon Bridge
20  (Highway 60) to the west boundary of the Reservation
21  only.  All other Reservation waters are closed to
22  rafting."
23      Q.    And I believe that you said at least one time
24  you started above the bridge, right, on one of your
25  runs?
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 1      A.    Yes.
 2      Q.    Were you aware of what -- of that, that that
 3  area was closed to rafting?
 4      A.    It was not.  It was a commercial trip, and
 5  they had a permit to do that.
 6      Q.    So you don't know whether they had a permit
 7  to put in at that location, though?
 8      A.    You know, I didn't think to ask them.
 9      Q.    Do you sign those waivers each time you get a
10  permit to float down there?
11      A.    I don't recall.
12      Q.    Have you ever signed a waiver?
13      A.    I've signed whatever they required me to
14  sign.  I don't remember ever a waiver part, though.
15      Q.    Then let's look at the next bullet point
16  down, Salt River -- Salt Banks.  Do you see that?
17      A.    I do.
18      Q.    You testified in your direct about the salt
19  banks, didn't you?
20      A.    I mentioned it, yeah.
21      Q.    Okay.  Would you read that?
22      A.    "Salt Banks.  The area between Salt River
23  Draw and one mile downstream of Rock Canyon and between
24  the Salt River and north to the rim of the Salt River
25  Canyon is closed to all non-tribal members.
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 1  Non-members can only use route G1 as an access road
 2  through the area."
 3      Q.    I think in your direct testimony you
 4  indicated that they were -- that area was restricted
 5  because of religious or cultural reasons; isn't that
 6  what you said?
 7      A.    I probably said sacred; but that's my
 8  understanding, yeah.
 9      Q.    Sacred is a much better word for that.
10            Do you know why it's sacred?
11      A.    Not to the degree that I'd offer testimony on
12  it.  I think I recall reading some stuff about
13  something, but I don't know.  For whatever reason, they
14  deemed purpose.  It's their call.
15      Q.    Then the next document is headed, hard copy
16  at least, as Rafting Regulations.  Do you see that
17  document there?
18      A.    I do.
19      Q.    Would you read that bullet point?
20      A.    The first bullet point is, "Each person
21  purchasing a rafting permit must sign a waiver" --
22  well, there you go. -- "(mandatory) prior to putting
23  [on] the river."
24      Q.    And you said you don't recall doing that?
25      A.    Like I say, I remember the form.  I know you
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 1  have to sign something.  I don't remember anything
 2  about a waiver, but it could well be there.
 3      Q.    The next bullet point says "No exceptions."
 4  Would you read that?
 5      A.    "No Exception, everyone holding a 2-days or
 6  more River Rafting Permit is required to take the
 7  following equipment:  fire-pans, trash containers and
 8  bags, and human waste disposal containers.  All rafters
 9  must pack out trash, ashes and human waster.  It is
10  illegal to burn or bury any trash."
11      Q.    Were you familiar with that requirement?
12      A.    That's pretty normal, but I -- I know that
13  the Forest Service has that when you get the permit
14  from those guys, so that's pretty typical for a
15  permitted river.
16      Q.    And it's a reasonable requirement to keep a
17  pristine or a special area clean of waste and protected
18  in the environment, don't you think so?
19      A.    Yeah.
20      Q.    And you do that, right?
21      A.    Sure.
22      Q.    The next one I wanted to refer you to is the
23  Mandatory Rafting Equipment.
24            Do you see that one?
25      A.    I do.
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 1      Q.    What's the first bullet point say?
 2      A.    "The following equipment is required for all
 3  rafts/boats as a condition to entering the Salt River
 4  for rafting."
 5      Q.    The next bullet point?
 6      A.    "Must have professional whitewater quality
 7  boats.  (No rubber duckies, open canoes, et cetera)."
 8      Q.    Are you familiar with that requirement?
 9      A.    No.
10      Q.    No rubber duckies, open canoes?
11      A.    That's interesting, because I know the
12  commercial outfits rent duckies, and lots of people
13  take canoes down there.  So that's news to me.
14      Q.    And if this is the rule, then every time you
15  used one of your five canoes there or one of your
16  rubber duckies, you would have been sort of ignoring
17  this rule, right?
18      A.    It depends on when they initiated that rule
19  relative to when I took my trips.
20            A rubber ducky?  I don't think I ever took a
21  rubber ducky.  I was in an inflatable canoe.  I'm not
22  sure that's what they were -- but all of my boats are
23  professional whitewater quality boats, so . . .
24      Q.    What do you mean when you say it's a
25  professional whitewater quality boat?
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 1      A.    Yeah, so -- I don't know.  If you go to
 2  Wal-Mart or Sports Authority, they will sell you
 3  inflatable kayaks or other kinds of inflatable boats,
 4  and it's cheap rubber.  They puncture easily, and
 5  they're not well built.  They're not rigid.  They're
 6  not whitewater quality.  They're nice for paddling
 7  around your pool or maybe taking to the lake somewhere.
 8  And there's definitely a step up in cost and design to
 9  get to a whitewater quality boat.
10            And the same for canoes.  In fact, the same
11  for canoes.  There are canoes that are not
12  well-designed, they're cheap construction.  And then
13  there are canoes that are built for taking on
14  whitewater streams.
15      Q.    Can you share with the Commission what you
16  think a professional quality watercraft would meet this
17  standard?  What do you think is required?  What's the
18  difference -- let me restate the question.
19            What do you think are the requirements for a
20  professional whitewater quality watercraft?  Any
21  special design requirements, for instance?
22      A.    Well, I'm not sure about the professional
23  part of it.  I guess professionals might be willing to
24  pay more.  But typically what goes in a whitewater boat
25  these days is you might have some kind of flotation, so
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 1  you have inflatable airbags that go in the end that
 2  give you slightly more buoyancy if you flip over.  But,
 3  mostly, they displace water, so that if you do take on
 4  water, there's less volume to be held in your boat, so
 5  it means there's going to be less weight that you're
 6  carrying.  And if water sloshes around and you get it
 7  in the canoe, if it gets too deep, then it makes
 8  controlling it more of a challenge.
 9            Other design aspects of whitewater quality
10  canoes, for instance, is they tend to have what's
11  called rocker.  So from front to back they have a --
12  they kind of bend so the middle part is generally
13  deeper than the ends, and that enables you to turn
14  quicker.
15            And then there are all sorts of different
16  styles of boat depth, bow heights.  And just kind of
17  depending on your particular river, there's just a
18  wide, wide variety of types that you could build or buy
19  that would enable you to do different kinds of
20  whitewater.  And when I said, by "do it," it means it
21  makes it easier.  So it's like race cars.  You know, a
22  race car is not a race car.  There's stock cars and
23  there's, you know, Formula One cars, and they have
24  different -- you know, they both go fast, but some of
25  them are better for turning and some of them are better
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 1  for going straight and fast, so . . .
 2      Q.    On the rocker part of that, are the canoes
 3  that you use -- do they have a keel?
 4      A.    I have one canoe that has a keel, but that
 5  would put that in the class of not a whitewater boat.
 6      Q.    And then the type of bottom on your canoes
 7  that you would consider whitewater boats, are they
 8  flat-bottom boats, at least a portion of it is flat?
 9      A.    Yes, my whitewater boats have side-to-side
10  flat bottoms.
11      Q.    And then they curve up on both sides.  Do
12  they have -- in the center line from stern to bow, is
13  there a bow in the bottom of the boat?
14      A.    That's what I was describing as rocker.
15      Q.    And so it's curved, and the deepest part of
16  the bend in the bow is about where the paddler would
17  sit; is that correct?
18      A.    More or less, yes.
19      Q.    I'm sorry?
20      A.    More or less, yeah.
21      Q.    And that is so that the center of gravity and
22  dispersion of the weight in the canoe is maneuverable
23  from front to back and side to side more easily?
24      A.    It's more of a front to back turning thing
25  than a side to side thing, but yeah.


Coash & Coash, Inc.







SALT RIVER     VOLUME 6    11/18/2015 Page 1290


 1      Q.    In other words, if that was -- if you had a
 2  rowboat and you had a rocker in it, you could sit in
 3  the rowboat with your hands, one hand on each ore, and
 4  just go like this and turn the boat, right, by moving
 5  your arms in opposite directions?
 6      A.    I'm sure you could, yeah.
 7      Q.    You could turn it in one spot?
 8      A.    Yeah.  That's one way to turn a boat.
 9      Q.    Is there another way to turn boats?
10      A.    Yes.
11      Q.    And what do you do to turn the boat some
12  other way?
13      A.    You can drag paddles.  You can lean.  Those
14  would be other ways.
15      Q.    Okay.
16      A.    There are lots of different strokes for
17  turning.  There's probably more than 20.
18      Q.    Okay.  And you're mostly referring to,
19  though, paddling a canoe, aren't you?
20      A.    In a rowboat, typically you're doing it all
21  with ores, but there are different strokes that you can
22  make.
23      Q.    You're saying different strokes for different
24  folks?
25      A.    There you go.
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 1      Q.    Okay.
 2            And the last bullet point on that page is --
 3  what's it say?
 4      A.    "Each rafter most possess a personal
 5  flotation device, along with (1) spare paddle and (1)
 6  throw rope."
 7      Q.    Do you take along a personal flotation
 8  device?
 9      A.    Yes.
10      Q.    Do you wear one?
11      A.    Depends on the day.
12      Q.    Do the watercraft you use have any stationary
13  flotation material in them, such as foam inserted in
14  the bows or stern or anywhere along the structure?
15      A.    The Royalex material has layers in it that
16  float.  You asked specifically about foam.  I don't
17  have any boats that have foam in the stern or the bow.
18  That's what the airbags are for, the flotation bags.
19      Q.    And so you have flotation bags in the canoe
20  with you?
21      A.    I have them.  I don't always use them, but I
22  have them.
23      Q.    Do you take them along in the boat?
24      A.    When I use them, yeah, they're in the boat.
25  I don't always take them along, so if that's what
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 1  you're asking me.
 2                 CHAIRMAN NOBLE:  Mr. Sparks.
 3                 MR. SPARKS:  Yes.
 4                 CHAIRMAN NOBLE:  Would it be all right
 5  if we took a break at this point?
 6                 MR. SPARKS:  Thank you, Your Honor.
 7  That's great.
 8                 CHAIRMAN NOBLE:  Okay, let's break for
 9  10 minutes, whatever it is on that clock when we get
10  back.  It's probably going to be a little bit -- six
11  minutes after.
12                 (A recess was taken from 10:57 a.m. to
13  11:06 a.m.)
14                 CHAIRMAN NOBLE:  Mr. Fuller?
15                 THE WITNESS:  Yes.
16                 CHAIRMAN NOBLE:  And Mr. Sparks.  By the
17  way, Mr. Sparks, having elevated Mr. Fuller to Doctor
18  and me to Judge, we would just like you to know that
19  Mr. Breedlove in the future would like to be addressed
20  as Your Eminence.
21                 MR. SPARKS:  Well, then, to me, he's
22  Your Elevated Ultimate Eminence.  Is that -- from where
23  I'm sitting, I have to look up here.
24                 CHAIRMAN NOBLE:  Thank you.
25                 MR. SPARKS:  Mr. Chairman, I would like
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 1  the record to reflect that the Chairman and the
 2  stenographer have yet to ask me to slow down when I'm
 3  speaking.  And there's a distinction between Mr. Hood
 4  and I when we speak.  Namely, this is not only as fast
 5  as I can speak, it's as fast as I can think.  So you're
 6  not going to have any trouble keeping up here.
 7                 CHAIRMAN NOBLE:  Thank you, Joe.
 8                 MR. SPARKS:  I just want that reflected
 9  carefully in the record.
10  BY MR. SPARKS:
11      Q.    Dr. Fuller, recently promoted -- and I don't
12  mind doing that at all.  Namely, if you need a
13  promotion at any time, call me.  We can work on it.
14                 MR. SLADE:  Mr. Sparks, you just call
15  him Mr. Fuller, I think he'll be fine with that.
16                 MR. SPARKS:  Yeah?  He's good, good with
17  that?  Okay.
18  BY MR. SPARKS:
19      Q.    I wanted to try to understand the
20  perspectives from which your PowerPoint was prepared.
21            Did you prepare the PowerPoint?
22      A.    Yes.
23      Q.    And I know since we all started this 19 years
24  ago, you have had different kinds of responsibility.
25  And from your perspective today in this hearing and
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 1  this report and this PowerPoint, are you an advocate
 2  for navigability on Stretches 2 through 6 of the Salt
 3  River?
 4      A.    I believe my role is the finder of fact and
 5  an expert on the topics in my field of expertise, their
 6  relevance to navigability; and that I have a formed
 7  opinion, based on my long history with this and other
 8  rivers, that this river is navigable.  So I guess I
 9  don't know if that makes me an advocate, in your mind.
10  I don't really see it that way.  But I do believe that
11  to be the case.
12      Q.    Actually, it doesn't matter what's going on
13  in my mind.  What really matters is for the Commission
14  to understand the perspective from which you are
15  testifying and you have written about this subject.  So
16  that's the important part.
17            Would you say that your definitions and
18  terminology are from a boater's perspective of
19  navigability?
20      A.    Not exclusively; but I am a boater, and so I
21  understand boating technology and what it takes to boat
22  on a river.  So that helps inform on my opinion, but
23  that's only one aspect of what does.
24      Q.    Well, I want to go over some of the
25  terminology.  I think it was helpful that you put it in
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 1  here, and so make sure that we understand.
 2            Now, you understand that the State of Arizona
 3  is claiming title to the beds and the banks of the Salt
 4  River in this proceeding, right?
 5      A.    Yes.
 6      Q.    And so notwithstanding that, portions of this
 7  reach -- excuse me, of the Salt River are in Indian
 8  Reservations; namely, at least four that -- maybe five.
 9  But they're still claiming title.  You understand that,
10  right?
11      A.    As to the claim of title, I do know that the
12  streams that are navigable up to their ordinary high
13  water mark do become sovereign lands controlled by the
14  State.
15            As to the rules, how they affect Indian
16  Reservations, I have heard stuff about that.  I didn't
17  make any testimony on that.  My understanding is the
18  boundary determinations are something that come later.
19  Right now is the discussion about whether it's
20  navigable, and then the boundaries associated with that
21  decision would be decided at a later date.
22      Q.    Well, I'm glad you brought that up.  And,
23  namely, what is the ordinary high water mark that
24  you -- what's your definition of the ordinary high
25  water mark?
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 1      A.    There are three basic criteria when looking
 2  at the ordinary high water mark:  Topographics, so some
 3  sort of break in slope that distinguishes riverbed
 4  lands from uplands; a change in vegetation, so a change
 5  from aquatic to a terrestrial vegetation; and a change
 6  in soil characteristics, where we go from soils that
 7  are riverbed soils, Torrifluvents,
 8  T-O-R-R-I-F-L-U-V-E-N-T-S, to --
 9      Q.    Even if you spell that, I can't say it, so --
10  but thank you for doing that.
11      A.    I'm sure with practice.
12            Changing from the riverbed soils to upland
13  soils.  So those would be the primary characteristics.
14      Q.    Is the ordinary high water mark defined
15  anywhere in your report or your -- let's start with in
16  your PowerPoint.
17      A.    Well, let's see.
18            Yes.
19      Q.    Where is that?
20      A.    On Slide 37.
21      Q.    So are you okay with putting that slide up,
22  or Mr. Murphy is happy to do it, if it's troubling to
23  you.
24      A.    It's right there.
25            The second screen isn't working at the
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 1  moment.
 2      Q.    I apologize, but I can't see whether it's up
 3  there or not.  Is it?  Are you -- do you have it
 4  available to you?
 5      A.    Yeah.  I have it in front of me.  It's right
 6  up there.
 7      Q.    All right.  It's not only in front of you,
 8  but it's also in back of you, right?
 9      A.    That's true.
10      Q.    And here you've taken a statutory definition
11  for each of these terms, correct?
12      A.    Where there was one available, yes.
13      Q.    Well, I mean on this page, Slide 37, you have
14  statutory definitions, correct?
15      A.    Yes.
16      Q.    Do you have any disagreement with these
17  definitions from your professional standpoint?
18      A.    No.
19      Q.    Is your testimony throughout this hearing,
20  when you use the ordinary high water mark, using the
21  same definition as these statutory definitions?
22      A.    This is a pretty standard definition, so the
23  answer is yes.
24      Q.    Okay.  If you would turn to Slide 10,
25  Terminology.
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 1            Do you have it available, sir?
 2      A.    Yeah.  When you look over there, you're
 3  seeing what I'm seeing.
 4      Q.    Actually, I'm not seeing what you see, but
 5  it's okay.  We'll get there.
 6      A.    Well, you are, actually, so . . .
 7      Q.    I'm sorry?
 8      A.    You are seeing what I'm seeing, so that's the
 9  same as my screen.
10      Q.    It's one of those things where sometimes you
11  say it's all about perspective.  I'm blind, so I can't
12  see that, so --
13      A.    Oh.  My apologies.
14      Q.    That's all right.  We're working on it.
15            You have a definition of floodplain here.
16  It's a statutory definition, correct?
17      A.    I have a definition of watercourse, which is
18  a statutory definition.
19      Q.    Well -- oh, of watercourse.
20            And then -- so you don't have a definition of
21  floodplain in here then, do you?
22      A.    No.  I was looking for definitions at this
23  point that were in the navigability legislation.  There
24  may be -- in the State's enabling legislation for
25  floodplain management, there's probably a definition of
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 1  floodplain, but --
 2      Q.    But I'm referring to what you used in your
 3  report --
 4      A.    No.
 5      Q.    -- and the words you used when you used this,
 6  you built your PowerPoint, and when you testify.
 7      A.    I do not have a statutory definition of
 8  floodplain in here, as I recall.  There may be
 9  someplace else.
10      Q.    When you use floodplain in your testimony,
11  how do you define floodplain?
12      A.    The floodplain is an area that includes a low
13  flow or main channel that's ordinarily inundated and
14  the elevated areas that are also less frequently
15  inundated, and it's an area that's inundated by floods.
16      Q.    Does it include all the land to high water
17  mark?
18      A.    It generally would include lands beyond the
19  ordinary high water mark.
20      Q.    Beyond that?
21      A.    Yes.
22      Q.    And what would be a distinction of where it
23  would extend beyond the high water mark?
24      A.    Well, it depends on the magnitude or the
25  ordinariness of the flood.  If you recall the
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 1  definition of ordinary high water mark, it mentions
 2  specifically not the line that was created by unusual
 3  floods.  So the ordinary high water mark is in the part
 4  of the river that's bottomland that's ordinarily
 5  inundated.  A floodplain includes that, but also
 6  extends to areas that are less ordinarily inundated.
 7      Q.    In Exhibit 30, there's another statement that
 8  begins with "Includes a low flow."  Do you see that
 9  bullet?
10      A.    That would be what I just read to you.  Yes.
11      Q.    You didn't read me the one just above that?
12      A.    No.  I read you includes a low flow or main
13  channel that is less -- ordinarily inundated.
14      Q.    Okay.  And that -- the illustration in the
15  lower right-hand corner, is that -- how do you decide
16  in this cross section that you provided us where that
17  low flow channel is?
18      A.    I look for the blue area.
19      Q.    You look for what?
20      A.    Well, first of all, this is an illustration
21  of the floodplain, not of the low flow channel.  But in
22  this case, it seems pretty clear where the low flow
23  channel would be or the main channel, is the blue area
24  that's in the -- essentially the middle of the
25  floodplain.
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 1      Q.    And that arrow that goes across the concaved
 2  cross section, what are the points of the arrow
 3  referring to there?
 4      A.    There's a little code right underneath there
 5  that says "Valley."  So they're showing the valley
 6  width.
 7      Q.    Let's see.  Turning to Slide 11, Flood.  Do
 8  you see that one?
 9      A.    Yes.
10      Q.    On the first three bullet points, are any of
11  those statutory definitions?
12      A.    No.
13      Q.    Then what is the source of these definitions?
14      A.    Generally understand principles.  Those are
15  generally understood principles.  Sorry.
16      Q.    Well, for instance, would generally all
17  hydrologists agree with the definitions you think
18  you've placed here for the first four bullet points?
19      A.    Well, generally, hydrologists don't agree.
20  You have two hydrologists in the room, you're going to
21  get three opinions.  I think that's the joke that I
22  heard.
23      Q.    So are these your definitions then?
24      A.    No, they're taken from other places,
25  textbooks.  I didn't write down the sources of them
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 1  here.  There are different ways of looking at the word
 2  "flood."  And I would say, generally, hydrologists, as
 3  a community, would understand these definitions and
 4  would say, yeah, that's generally correct.  In certain
 5  applications they might choose one over the other, as I
 6  think I talked about yesterday during somebody's
 7  cross-examination.  We had discussion on this topic.
 8  So depending on the what you're doing with the river,
 9  you may define what's a flood somewhat differently.
10      Q.    Is that true of the definition of drought
11  also?
12      A.    Drought is a very difficult thing to define.
13      Q.    Well, first of all, is there a source or a
14  citation that you used for the definition that's stated
15  here on this PowerPoint 11?
16      A.    Yeah.  This comes from NOAA.  Not the man
17  with the ark.  NOAA, the federal agency, the National
18  Oceanic and Atmospheric Administration, or whatever it
19  is.  It comes from their website.  So yeah.  I think
20  that's the question you asked me.
21      Q.    Sometimes what you provide is a statutory
22  reference, but for the NOAA we don't have a reference
23  to that website here.  Can you provide that?
24      A.    If you Google NOAA, the definition of
25  drought, you -- I'll spell it out for you here.
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 1      Q.    Yeah, it would be --
 2      A.    http://www.ncdc.noaa.gov/
 3  monitoring-references/dyk/drought-definition.
 4      Q.    So when we do that, we're going to get this
 5  definition right here?
 6      A.    You're going to get a long discussion of what
 7  drought can mean in different situations, of which I've
 8  boiled down here.
 9      Q.    I just wanted to understand the distinction
10  between the way you've referred to a citation and the
11  way lawyers have to deal with.  Google and Wikipedia
12  are not citations for us.  So we need a little more
13  instruction and specificity in order to be able to do
14  our work.  So thank you for that.
15            On Exhibit 12, you have a definition of
16  braided and you have a definition of meandering, and
17  you've cited -- have you found that?
18      A.    Slide 12?  Yes.
19      Q.    Yeah.  And you cited the Dictionary of
20  Geology.  Are these the complete definitions from that
21  dictionary?
22      A.    I don't recall.
23      Q.    Do you know what edition that is?
24      A.    No.
25      Q.    Is it pre-1810?
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 1      A.    No.
 2      Q.    I know you're weary of this and many other
 3  things, but in terms of the discussion of channel on
 4  Exhibit 18, do you find that exhibit?
 5      A.    Are you referring to Slide 18 or an exhibit
 6  number?
 7      Q.    Pardon me.  Slide 18 then.
 8      A.    Okay.
 9      Q.    Now, the first one up at "Channel," there's
10  an asterisk after that, and the asterisk refers to a
11  note at the bottom of the page, "Not defined by
12  ARS 37-1101."  Do you see that?
13      A.    I do.
14      Q.    And, therefore, are these definitions that
15  are not defined by a statute here defined simply by
16  you?
17      A.    Defined simply by me.
18      Q.    Well, you can take the "simply" out, if you
19  want, because I don't think you're simple at all.
20            So are they defined by you?
21      A.    I probably used my Dictionary of
22  Geomorphology in conjunction with the glossary that we
23  have in the Land Department reports and the experience
24  that I have thinking about these topics.  So . . .
25      Q.    So the answer would be, yes, they were
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 1  defined by you?
 2      A.    You know, I put the slide together, so I
 3  chose these particular words; and the source, I didn't
 4  write down the source.  These are kind of commonly
 5  understood things, at least in my field.
 6      Q.    So you think in your field, which is the
 7  field of hydrology, correct?
 8      A.    I'm a hydrologist, a geomorphologist and a
 9  civil engineer.
10      Q.    Okay.  In that field, would those definitions
11  have the concurrence of your colleagues?
12      A.    Yes, I think so.
13      Q.    Okay.
14      A.    Now that I'm sitting here thinking about it,
15  I think the first bullet actually comes from Webster's,
16  Webster's Dictionary.
17      Q.    Which bullet?  And that bullet says what?
18      A.    The top bullet, "An open conveyance of
19  surface water having a bottom and sides in a linear
20  configuration."
21      Q.    On Exhibit or Slide 21, you have
22  "Terminology" and you say "U.S. Army Corps of
23  Engineers" and then you have a quote.
24            What's the quote say?
25      A.    The quote says, "The most common channel type
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 1  in dry regions, compound channels are characterized by
 2  a single, low-flow meandering channel inserted into a
 3  wider braided channel network."
 4      Q.    Do you agree with that?
 5      A.    I do.
 6      Q.    On Slide 22, do you see that slide that's a
 7  cross section?
 8      A.    Yes.
 9      Q.    Where is the high water mark in this
10  illustration here?
11      A.    Yeah, this illustration is not intended to
12  depict ordinary high water mark.  And so in order to
13  answer that question, we would need to have some
14  information about vegetation, soils, frequency of
15  inundation and that sort of thing.
16      Q.    So there's not any high water mark marked
17  here.  It's simply an illustration of various shapes of
18  channels?
19      A.    This is an illustration of what a compound
20  channel could be generalized to look like.
21      Q.    Well, in Slide 23, can you pull that up,
22  please?
23      A.    Yes.
24      Q.    Could you read that first?
25      A.    The slide is entitled "Terminology."  The
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 1  first main bullet says, "So...What is the 'Channel?'"
 2            Sub-bullet number one, "It depends-objective,
 3  intent, speaker."
 4            Second bullet, "Navigable channel versus
 5  flood channel.
 6            Third bullet, "Characterizing river
 7  [condition] or low flow conveyance."
 8            Fourth bullet, "Flood impact study versus
 9  boating guide."
10            A blank line.
11            And then the fifth bullet says, "The
12  terminology is easily confused."
13      Q.    Do you agree with that?
14      A.    I would believe our history of testimony over
15  the last year or so is certainly evidence of that.
16      Q.    Would it be accurate to say that your
17  testimony is that of a boater?
18      A.    As I said before, I am a boater, and I'm also
19  other things.
20      Q.    Could you answer that with a yes or a no?  Is
21  your testimony here and before this Commission the
22  testimony from the perspective of a recreational
23  boater?
24      A.    My answer is that it's the boater -- I'm a
25  boater and I am other things --
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 1      Q.    Wait a minute.  I just want to --
 2      A.    -- and my testimony is --
 3      Q.    This is a test.  Do I have hair?
 4                 MR. SLADE:  Mr. Sparks, you asked him a
 5  question, and he's answering it in complete form, which
 6  he has --
 7                 MR. SPARKS:  I just want to know if he
 8  knows how to say the word "Yes."
 9                 CHAIRMAN NOBLE:  Mr. Slade, Mr. Slade.
10  BY MR. SPARKS:
11      Q.    Do I have hair?
12      A.    Yes, you do have hair.
13      Q.    Okay, good.  That wasn't even a yes.  That
14  was more than a yes.  So if you can answer this
15  question with a yes, I would be grateful if you would
16  do that.
17      A.    If you ask me yes/no questions, I will answer
18  simply yes and no, and I believe my performance over
19  the last many days of testimony indicates that I'm
20  doing my best to do that.
21      Q.    Well, you need to get on your best horse
22  again.
23                 CHAIRMAN NOBLE:  Mr. Sparks --
24                 MR. SPARKS:  Yes, sir.
25                 CHAIRMAN NOBLE:  -- please go ahead and
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 1  ask the question again.  You might need to rephrase it.
 2  BY MR. SPARKS:
 3      Q.    Is your testimony before the Commission that
 4  from the perspective of a recreational boater?
 5      A.    Not solely, no.
 6      Q.    So is part of it yes?
 7      A.    Yes, which is what I said before.
 8      Q.    I wanted to talk with you a few minutes about
 9  boats again.
10            Would you bring up Exhibit 44?  And the
11  picture in the lower right-hand corner, is there any
12  way to blow that up so it can be seen better?
13      A.    How's that?
14      Q.    Can you tell how many people are in that
15  watercraft?
16      A.    The one in the foreground, closest to us?
17      Q.    Yes.
18      A.    At least four.
19      Q.    Well, that's a painting, isn't it?
20      A.    It's a drawing of some kind.  It's not a
21  photograph.
22      Q.    Do you have any idea the vintage of this
23  photograph?  Well, it's a -- it's not a photograph.  Of
24  this image, the vintage of this image?
25      A.    I don't.
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 1      Q.    And why is it in here?
 2      A.    Well, I think we talked about this in some
 3  detail yesterday and in my direct testimony.  This
 4  slide here -- is it okay if I reduce it so we see the
 5  whole slide?  Is that okay with you?
 6      Q.    Sure.
 7      A.    This slide here is talking about
 8  obstructions, and I'm contrasting what might be an
 9  obstruction to a large draft -- a deep draft boat, like
10  a barge, versus a shallow draft canoe, for instance --
11  a shallow draft boat, for instance, a canoe.
12            So I'm giving you a picture in the upper part
13  of a large barge pushing a lot of floating canisters
14  upstream and then a picture of an old-time canoe going
15  down a rough river.  I'm just trying to draw a contrast
16  between what might be an obstacle for one type of boat
17  and another type of boat.
18      Q.    Do you think that boat, the canoe with four
19  people in it, do you think that boat could navigate
20  Segment 2 of the Upper Salt?
21      A.    Yes, at certain flow rates.
22      Q.    Can you tell that boat's proposing to go
23  downstream or upstream from this illustration?
24      A.    The folks in this illustration at the moment
25  of the drawing or what they're depicting in the
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 1  drawing, they're going downstream.
 2      Q.    Can you refer to Slide 283?
 3            Do you have that available to you?
 4      A.    I do.
 5      Q.    The slide on the left has a single person
 6  standing in a watercraft.  Can you tell what that is?
 7      A.    That's a canoe.
 8      Q.    Is it a photograph or illustration?
 9      A.    I believe it's a photograph.
10      Q.    And what's the purpose of this photograph in
11  this illustration?  Why is it in your report?
12      A.    In this section of my talk, I'm talking about
13  comparing modern boating and historical boating and
14  similarity of boats.  And there's been some suggestion
15  that historical boats are incapable of navigating rocky
16  or shallow rivers, and the point here is that's not the
17  case.
18            This is a picture from 1904 showing a guy in
19  a canoe poling his way up a very small, very rocky
20  river.  You can see him in the picture on the right.
21  In this case, that's a picture of a guy poling
22  upstream, which looked to be Class II rapids, in a
23  canoe, and that was from 1910.  Those are wood and
24  canvas boats.
25      Q.    Can you tell what they are?  You can tell
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 1  that they're canvas?
 2      A.    Yeah, in the article they're described.
 3  But --
 4      Q.    So you're saying --
 5      A.    -- they're certainly not ABS plastic boats,
 6  but they are -- some of these boats are -- they're
 7  either wood or canvas.
 8      Q.    Are you speculating that that's what they
 9  are?
10      A.    No.
11      Q.    And so how do you know what they are?
12      A.    Well, we know what they aren't, and what's
13  left is wood or canvas.
14      Q.    Well, what aren't they?
15      A.    They're not ABS plastic.  They're not
16  aluminum.
17      Q.    They're not professional grade --
18      A.    They're not fiberglass.
19      Q.    They're not professional grade watercraft,
20  whitewater craft?
21      A.    No, I would think these may qualify for that.
22      Q.    The picture on the right, is that person also
23  poling upstream on a river in Maine?
24      A.    The magazine is from In The Maine Woods, and
25  he is poling upstream, yes, according to the caption, a
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 1  guy named Frank.
 2      Q.    On Exhibit 284, can you pull that up, please?
 3            Do you know the -- I see that you say that
 4  this photograph is in the -- well, I can't read the
 5  word.  It's in some archive that you referred to?
 6      A.    Yes.
 7      Q.    And what is that archive?
 8      A.    It's an archive of canoeing in canoeing
 9  materials, boat materials.
10      Q.    And what's the vintage of the watercraft in
11  this picture?
12      A.    I don't know.  I do know that it's a birch
13  bark canoe.
14      Q.    And do you know --
15      A.    Birch bark canoes were built long before
16  Arizona became a state; in fact, in 1700s and before.
17      Q.    How much birch does Arizona have growing in
18  it?
19      A.    The point here is not whether birch bark
20  canoes were used in Arizona, although somebody could
21  bring a birch bark canoe out here and use it.
22            The point is that even birch bark canoes are
23  able to be used on shallow, rocky rivers, and that the
24  technique that was developed in this case is also
25  relevant.  It's called snubbing.  So at low flow,
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 1  rivers like the Salt Segment 2, snubbing would be a
 2  very effective technique to get downstream because the
 3  current is not at all very pushy.  So when going
 4  through these low, rocky areas, you can stop yourself
 5  with your snubbing pole, rotate the bow around where
 6  there are obstacles in front of you and you work your
 7  way through.  So it would be a very effective way of
 8  getting through the rocky rapids in Segment 2 in low
 9  water.
10      Q.    I'm going to follow up on my question.  Do
11  you know of any birch bark tree -- birch trees
12  available in Arizona for constructing a canoe like
13  this?
14      A.    No.
15      Q.    Do you know of any other kind of bark from a
16  tree in Arizona that could be used to build a boat like
17  this?
18      A.    No.
19      Q.    On Exhibit 285, do you find that?
20      A.    Yes.
21      Q.    Can you tell whether that person's going
22  upstream or downstream?
23      A.    Well, the caption there says, "Paul poles his
24  canoe up Allagash Stream," so I'll assume that to be
25  going up.
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 1      Q.    So is that Paul you?
 2      A.    Is Paul me?  No.  I'm Jon.
 3      Q.    And who is Paul?
 4      A.    No idea.  Paul is the guy in the picture.
 5      Q.    The source of this picture is what?
 6      A.    The same source as the previous photos we've
 7  been looking at.
 8            And the point here is that this is a cedar
 9  and canvas canoe, and you note the -- well, if you
10  didn't know it was a cedar and canvas canoe and you
11  didn't know it was an old picture, you would look at
12  that and go that's like a canoe just like every other
13  canoe.  It looks just like the canoe they make today --
14      Q.    Yeah.
15      A.    -- in its shape and its rigidity and design.
16      Q.    How many trips have you taken on Section 2 of
17  the river, Segment 2?
18      A.    Between 10 and 20.
19      Q.    On any of those trips, did you ever pole your
20  way back up to the starting point?
21      A.    No.
22      Q.    Could you do that?
23      A.    Yes.
24      Q.    So you wouldn't have to get out of your boat
25  at all; just get out the pole and poke your up there,
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 1  huh?
 2      A.    No, I didn't say that.  You didn't ask me.
 3  Would I get out of my boat?  Yes, there's some spots
 4  where I would get out of my boat.
 5      Q.    How long would it take you to get back up to
 6  your starting point from, for instance, Cibecue Creek
 7  by poling?
 8      A.    Well, not having done it and not being
 9  particularly skilled at poling, longer than it would
10  take going downstream, because you're fighting current
11  and you're fighting gravity.  Depends on the flow rate.
12  I wouldn't recommend trying to pole at high flow.
13      Q.    Do you know anybody that's over poled their
14  way back upstream through Segment 3 or 2?
15      A.    I do not.
16      Q.    Do you recall the testimony about the change
17  in elevation from Highway 60 bridge to the end of
18  Segment 2?
19      A.    Well, I know I have a profile in there.  You
20  could get that information from that.
21            As I sit here today, I don't recall.
22      Q.    Do you know the approximate drop in elevation
23  per mile during that Segment 2 stretch or Segment 2
24  segment?
25      A.    I could hazard a guess or I could look it up.
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 1  It's up to you.
 2      Q.    Well, I would rather have the fact, but if
 3  you -- is it someplace in your report?
 4      A.    Sure.
 5      Q.    Then can you refer to it?
 6      A.    Yeah.  It will take me a minute to find it
 7  here.
 8            Segment 2, you asked me specifically about
 9  the highway bridge.  So the highway bridge elevation is
10  about 3,400 feet, and the end of Segment 2 is just
11  downstream of Quartzite.  That looks like it's about
12  2,500.  So let's say 34 to 25, 1,100 feet, something
13  like that.
14      Q.    1,100 feet at how many miles?
15      A.    32.8.
16      Q.    I'm sorry, I didn't hear you.
17      A.    32.8.
18      Q.    I want to talk to you about a couple of
19  historical references that you made.
20            Do you recall referring to some beaver
21  trappers having trapped, what I understood your
22  testimony to be, on part of the Lower Salt, I believe
23  it would be Segment 6, at sometime in the early part of
24  the -- or late part of the 1800s?
25      A.    Do you have a specific slide you're referring
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 1  to?
 2      Q.    No.  I just asked you if you recall that
 3  testimony?
 4      A.    I do recall that the trappers came up the
 5  Salt River, yeah.
 6      Q.    And do you know where they trapped on the
 7  Salt River?
 8      A.    No, not specifically.
 9      Q.    Do you know whether they were successful at
10  trapping on the Salt River?
11      A.    I would have to look at the specific sources.
12  I guess I know they went through there.  I know I think
13  we had references that beaver were plentiful in some
14  parts, and I don't recall any specific thing about how
15  much they got.
16      Q.    I realize we're talking about beavers right
17  now, but I wanted to go back to your green boat/red
18  boat thing.
19            Do you have Exhibit 218 available?
20      A.    Yes.
21      Q.    On the left-hand side, can you describe
22  what's shown there?
23      A.    There are two canoes.  One of them is upside
24  down; one of them is right side up.  This is below
25  Quartzite in the pool before you get to Corkscrew.
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 1      Q.    And are both of those your canoes?
 2      A.    Neither of those canoes is mine.
 3      Q.    Were you there when this happened?
 4      A.    I was not.
 5      Q.    How about the photograph insert just above
 6  that?
 7      A.    This is one of the canoes negotiating
 8  Quartzite Rapid.
 9      Q.    Is that you or one of your canoes?
10      A.    Neither of these.  No, this is not my trip.
11      Q.    I just wondered if you thought maybe a red
12  canoe was more capable of negotiating these difficult
13  locations than a green one?
14      A.    Is that a joke?
15      Q.    Yeah.
16      A.    A good one.
17      Q.    Thank you.  I just wanted to make sure that,
18  you know, that if there's a color distinction that we
19  need to make, we should make it.
20            Back to the beaver trappers.  We don't know
21  whether they were successful or not, do we?
22      A.    On the Salt River, no, I don't know
23  specifically whether they were successful in terms of
24  getting beaver or not.  I don't recall.  There may be
25  information in the report.  It's not fresh in my memory
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 1  at the moment.
 2      Q.    Do you know anything about trapping beavers?
 3      A.    A little bit.
 4      Q.    Have you ever done it?
 5      A.    I have not.
 6      Q.    Do you know what the strategy of beavers
 7  seems to be in terms of whether they build a dam or
 8  whether they build a lodge in the bank?
 9      A.    I have read some of that and talked at some
10  length with beaver experts from the Game & Fish
11  Department on that topic, so I know a little bit about
12  that; but I'm reporting on the expertise of others.
13      Q.    So in terms of a beaver that builds a dam,
14  where would the beaver place his lodge if it was sited
15  in a location where a beaver dam was constructed?
16      A.    So its -- okay.  From what I understand,
17  beavers may have their lodge in a bank, rather than
18  building a woody lodge.  So that I don't know that it's
19  necessarily related to the dam per se.
20      Q.    So you're not familiar with any beaver lodges
21  that are located within the inundated stream built by a
22  beaver dam?
23      A.    You're talking specifically?  In general,
24  yes, I have seen beaver lodges on streams in places.  I
25  have never seen a beaver dam across the river on the


Coash & Coash, Inc.







SALT RIVER     VOLUME 6    11/18/2015 Page 1321


 1  Salt anyplace.  I've seen lots of beaver sign, beaver
 2  slides, beaver chew, that sort of thing; but never seen
 3  a beaver dam.  And from what I understand, the Salt
 4  River would not be conducive -- the Upper Salt would
 5  certainly not be conducive to building dams, nor in the
 6  Lower reach would it be conducive.
 7      Q.    Nor in the Lower reach what?
 8      A.    Would not be conducive to building dams.
 9      Q.    And when they build their lodge in the bank,
10  what kind of bank is required for the proper
11  construction of a beaver lodge?
12      A.    That, I don't know.  I would imagine it would
13  have to do something with some kind of soil that is
14  rigid enough or cohesive enough that you can dig
15  underneath it and not have it collapse on you.
16      Q.    Do you know whether the entrance to the lodge
17  needs to be underwater?
18      A.    That's typically the way it's done, yes.
19      Q.    I'm sorry, what?
20      A.    I believe that's how it's done, yeah.
21      Q.    And do you know the elevation of the living
22  area within the lodge, whether it's bank-dwelling or
23  lodge-dwelling?
24      A.    I believe that they like their living areas
25  to be not underwater.
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 1      Q.    And do you know how they -- how high above
 2  the elevation of the inundated area they place their
 3  living area?
 4      A.    I don't.
 5      Q.    And in all your time on these rivers, you've
 6  never seen a beaver lodge constructed in the water out
 7  of logs and other vegetation?
 8      A.    I have seen a lodge on the river in the
 9  effluent-dominated reach downstream of the 91st Avenue
10  treatment plant that was midstream.  However, that
11  reach is substantively altered from its ordinary and
12  natural condition.
13            On the reaches of the river in its ordinary
14  and natural condition, I have never seen a beaver lodge
15  on the river, nor have I talked with anybody who's seen
16  one on the Salt, nor have I seen a picture of one.
17      Q.    And none of your historical material refer to
18  whether the lodges were built with the aid of dams and
19  located in the river or in the banks?
20      A.    I don't recall anything on the Salt River --
21  just to be clear, I'm talking about the Salt River. --
22  where anybody described -- I can't recall seeing a
23  historical description of dams across the river, beaver
24  dams across the river.  Some descriptions of beaver,
25  yeah.  No, I don't recall anything like that.
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 1      Q.    So is your supposition or conclusion that,
 2  basically, if beavers are going to be building their
 3  homes in Segments 2 through -- or 1 through 6 on the
 4  Salt River, that they would do that in a bank
 5  construction lodge?
 6      A.    Yes.
 7      Q.    Without the --
 8      A.    Or on a side channel or a slew.
 9      Q.    And do you think that would also be true in
10  the late 1800s?
11      A.    Yes.
12      Q.    Can you think of any reason why somebody
13  would need a boat to trap beaver in a bank-dwelling
14  lodge?
15      A.    To eliminate the scent.
16      Q.    Do you know what a Conibear is?
17      A.    No.
18      Q.    Do you know what a drowning trap is?
19      A.    No.
20      Q.    You're definitely not a country boy, are you?
21      A.    I have lived in Phoenix since 1990.  I grew
22  up in --
23      Q.    That will make you a country boy.  That's
24  good enough.
25      A.    I grew up in the country.  I spent my time
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 1  outdoors.
 2      Q.    I also wanted to talk to you about the report
 3  that you had that referred to the transfer of, I
 4  believe it was, 10 tons of wheat on -- in what you
 5  referred to as Segment 6.
 6      A.    It was 5 tons, but yes.
 7      Q.    5 tons?
 8            Well, assuming that those are American tons,
 9  that would be 2,000 or, what, 10,000 pounds?
10      A.    Right.
11      Q.    What kind of a -- and I think your reference
12  is that it was in a flatboat.  Do you recall that?
13      A.    Yes.
14      Q.    Is there anything in the report that says it
15  was in a flatboat?
16      A.    I have the article itself.  Why don't we look
17  at that.
18            The article from the Arizona Weekly Miner,
19  May 3rd, 1873.  I'm going to read you the entire
20  article.
21            "The Salt River is navigable for small craft,
22  as last week L. Vandermark and William Kilgore brought
23  five tons of wheat, in a flat boat, from Hayden Ferry
24  down the river to the mouth of Swilling canal and
25  thence down the canal to Hellings & Company's mill."
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 1            So it says it's a flatboat.
 2      Q.    Do you know how big a flatboat would have to
 3  be to carry 5 tons of wheat?
 4      A.    Yes.
 5      Q.    How big?
 6      A.    I did some rough calculations, and I'm just
 7  going to go look for that particular page here.
 8            So I made a -- I looked up what a cubic foot
 9  of wheat would weigh.
10      Q.    Yeah.
11      A.    So I got a volume of about 203 cubic feet,
12  and that's basically about -- if you were stacking it
13  up and it was stacked in a normal density, and I'm
14  fully willing to let somebody else come in and tell me
15  exactly what this particular kind of wheat weighs, but
16  based on the assumptions that I made, I got that it
17  would be about 10 feet long by 5 feet wide and 4 feet
18  high.  So if you were willing to stack wheat in its
19  containers up to 4 feet high in your boat, you would
20  have a 10 by 5 footprint.
21      Q.    So what weight did you give a cubic foot of
22  wheat?
23      A.    I'm going to need to back-calculate that.  I
24  didn't write that down here.
25            So I had -- yeah, I'm going to need to
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 1  back-calculate it.  So is it important to you?
 2      Q.    Yeah.
 3      A.    I lost my pen.
 4                 CHAIRMAN NOBLE:  Mr. Sparks?
 5                 MR. SPARKS:  Yes, sir.
 6                 CHAIRMAN NOBLE:  Perhaps we could have
 7  him do that a little bit more during lunch and then
 8  come back after lunch?
 9                 MR. SPARKS:  Yes, sir.
10                 CHAIRMAN NOBLE:  Would that be all
11  right?
12                 MR. SPARKS:  You're the boss.
13                 CHAIRMAN NOBLE:  Gosh.
14                 THE WITNESS:  50 pounds per cubic foot.
15                 CHAIRMAN NOBLE:  Commissioner, chair,
16  judge, boss.  I'm in good shape today.
17                 We will come back from lunch at
18  1:00 p.m.
19                 Thank you very much, by the way,
20  Mr. Fuller for that answer.
21                 (A lunch recess was taken from
22  12:00 noon to 1:03 p.m.)
23                 CHAIRMAN NOBLE:  Good afternoon,
24  everyone.  Welcome back to the hearing.  Let the record
25  reflect the Commissioners present.
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 1                 Are we ready for roll, Mr. Mehnert?
 2                 DIRECTOR MEHNERT:  Commissioner Allen?
 3                 COMMISSIONER ALLEN:  Here.
 4                 DIRECTOR MEHNERT:  Commission Horton?
 5                 COMMISSIONER HORTON:  Here.
 6                 DIRECTOR MEHNERT:  Chairman Noble?
 7                 CHAIRMAN NOBLE:  Here.
 8                 DIRECTOR MEHNERT:  And Commissioner
 9  Henness is not present this afternoon.  Our attorney,
10  Fred Breedlove, is.
11                 CHAIRMAN NOBLE:  Mr. Fuller, are you
12  set?
13                 THE WITNESS:  Yes, sir.
14                 CHAIRMAN NOBLE:  Mister -- go ahead,
15  Joe.
16                 MR. SPARKS:  Thank you.  I'm glad you
17  just didn't say Bubba.
18  BY MR. SPARKS:
19      Q.    Mr. Fuller, I asked you about the
20  calculations that you did to estimate the size of a
21  boat and the character of a boat and to carry 5 tons of
22  wheat, and you were going to look into that over the
23  lunch hour.
24            How did you determine that, how you were
25  going to calculate the weight of a cubic foot of wheat?
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 1      A.    The weight I used was I believe the question
 2  you asked me.  If we had 10,000 pounds --
 3      Q.    Right.
 4      A.    -- and 200 cubic feet, that would be
 5  50 pounds per cubic foot.
 6      Q.    So how did you decide that that was how many
 7  cubic feet?  So you just divided 10,000 by what, 50?
 8      A.    Yeah.  So the value that I had was -- it
 9  would be about 203 cubic feet.
10      Q.    Yeah.  So do you know what kind of wheat that
11  was?  Your report doesn't say, does it?
12      A.    It does not.
13      Q.    So if it was hard red, durum or seminal, you
14  wouldn't know the difference between that, those
15  weights?
16      A.    No.  I would be interested to look at
17  whatever expert proposed whatever density and be happy
18  to look that over.
19      Q.    It's not necessary for this.
20            And so would you summarize the dimensions of
21  the watercraft that you think would handle that
22  particular quantity of wheat?
23      A.    Well, if it were a flatboat, it would need to
24  be bigger than any number of dimensions that would add
25  up to being able to haul 203.  But the simplest would
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 1  be if it were 10 by 5 by 4 or 10 by 5 and you piled it
 2  4 feet high, that would do it.  So a little bit bigger
 3  than that to account for edges and maybe some room to
 4  walk around, but that would do it.
 5      Q.    Well, do you think that that's enough
 6  displacement, surface area displacement on the bottom
 7  of the boat, to hold 5 tons of wheat up?
 8      A.    The more -- the bigger your boat, the less
 9  displacement you would have.  We have no information as
10  to what the dimensions of the boat would be.
11      Q.    Yeah.  I'm just trying to figure out what
12  kind of boat would have been necessary to do that and
13  how much water it would take -- what kind of draft it
14  would take to haul that amount of wheat.
15            For instance, do you have any idea how many
16  acres of wheat that would be, that harvest?  For
17  instance, do you know what a good, decent harvest of
18  wheat is in terms of bushels?
19      A.    No.
20      Q.    And do you know how many cubic feet a bushel
21  of wheat would have in it?
22      A.    Offhand, no.  I mean that's how we started
23  the calculation --
24      Q.    Yeah.
25      A.    -- was to figure out what the volume of a
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 1  bushel was.
 2      Q.    So, actually, with those dimensions that you
 3  gave, you don't know whether that boat's going to sink
 4  or not, do you?
 5      A.    I do know it's not going to sink.
 6      Q.    How do you know that?
 7      A.    Because the newspaper article said it didn't.
 8      Q.    But it didn't give the dimensions of the
 9  boat.
10      A.    All I'm telling you is that it's a flatboat,
11  and I'm telling you the approximate rough volume of the
12  load.  I'm not making any testimony as to the size of
13  the boat.
14      Q.    Okay.
15      A.    I've already told you that the bigger the
16  footprint of the boat, the more displacement you have,
17  the less draw you're going to need.
18      Q.    There you go.
19            I want to go to your expertise in fluvial
20  hydrology and the mechanics of the river for a couple
21  of minutes.
22            What category did you give to the, let's
23  say -- wasn't your testimony about Reach 5 that it was
24  in its ordinary and natural condition now?
25      A.    The physical condition of the river --
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 1      Q.    Right.
 2      A.    -- I believe to be substantially in its --
 3      Q.    Would be what?
 4      A.    Substantially in its ordinary and natural
 5  condition, yes.
 6      Q.    Now, right now, the way that riverbed is,
 7  it's cobbles and gravel, right?
 8      A.    Yes.
 9      Q.    But under its ordinary and natural condition,
10  wouldn't it have had silt and mud and banks and
11  shallows built by silt and mud being transferred down
12  the river?
13      A.    There is also sand and silt and a certain
14  fraction of clay, I'm sure, out there now.
15      Q.    But the material is being trapped by the
16  dams, that silt and sand and mud been substantially
17  trapped by the dams now, isn't it?
18      A.    There is a good deal of material that is
19  trapped by the dams, yes.
20      Q.    Your Slide No. 137, could you pull that up,
21  please?
22            Mr. Fuller, one thing I can see is there's
23  two big yellow things behind you.  You should watch
24  out.
25      A.    Thanks.
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 1      Q.    They could be school buses.
 2            Oops.
 3            That second bullet point, would you read
 4  that, please?
 5      A.    On Slide 137?
 6      Q.    Yes.
 7      A.    This is citing from Bob Webb and others, a
 8  book called Ribbon of Green, and the bullet says,
 9  "page 318, USR Segment No. 5 - dams deprived reach of
10  sediment, making it more cobbly and less vegetated than
11  before dams."
12      Q.    You agree with that statement, right?
13      A.    To a degree, yes.
14      Q.    Well, what degree don't you agree with it?
15      A.    Well, the limit downstream of a dam is going
16  to be the function of the amount of sediment that's
17  delivered, the amount it's able to derive from the bed
18  and banks, the resistance of the material that's there
19  naturally.  So there's going to be some impact.  The
20  degree downstream that that impact is felt is a
21  variable.
22      Q.    But that condition is substantially different
23  now in terms of the amount of silt and mud, for
24  instance, in that reach than it would have been in
25  natural condition, correct?
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 1            Did I interrupt someone?
 2            No?
 3            Correct?
 4      A.    There would be less silt and mud, but a lot
 5  of the silt and mud -- there was still a fair degree of
 6  silt and mud being delivered, but there's a substantial
 7  difference in the amount of sands and gravels and
 8  larger.
 9      Q.    And one of the things that happens in a river
10  that is unimpeded by a dam is that the variation in the
11  flow and velocity of flow moves the materials around at
12  a different rate and into different locations, doesn't
13  it?
14      A.    I'm trying to dissect your question here,
15  so --
16      Q.    Let me just take the question apart.
17      A.    Sure.
18      Q.    In ordinary and natural conditions, without
19  the impediment of a dam, the river fluctuates in
20  volume, correct?
21      A.    Yes.
22      Q.    And the fluctuation in volume causes, in the
23  fluvial morphological process, different weights and
24  densities of materials to be redistributed at different
25  locations in the riverbed, doesn't it?
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 1      A.    To a degree, it can, yes.
 2      Q.    Well, isn't that one of the primary
 3  mechanisms in morphology?
 4      A.    The inflow of water and sediment, yes.
 5  It's --
 6      Q.    Yeah.
 7      A.    Those are both --
 8      Q.    So and then --
 9      A.    -- significant factors in the shaping of
10  morphology of a stream.
11      Q.    Yeah.  And then the velocity of that water
12  also changes the way materials are sorted by the river
13  and redistributed?
14      A.    Yes.
15      Q.    And so in ordinary and natural conditions,
16  there would have been sand bars and mud banks in that
17  reach, which is Reach 5, correct?
18      A.    Well, I will grant you that there would be
19  more sand in transport.  I'm not sure there would be
20  more sand bars.
21      Q.    Well, quantitatively --
22      A.    And there's probably --
23      Q.    Pardon me.  Go ahead.
24      A.    There would probably be more sand in the bed,
25  and in the bars there would probably be a greater sand
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 1  fraction.
 2            Mud banks?  No, I wouldn't really expect to
 3  find mud banks on the Salt River Segment 5.
 4      Q.    What would happen to those fine materials?
 5      A.    They would stay in transport.  There would
 6  be -- yeah, most of them stay in transport.
 7      Q.    So the material that's finer than sand is
 8  accounted for by the sand, the reference to sand, your
 9  reference to sand?
10            For instance, silt and clay, what happens to
11  that?
12      A.    Yeah, a lot of the clay would remain in
13  suspension in transport.
14      Q.    Well, it remains in suspension until the
15  velocity gets so slow that it settles out, right?
16      A.    Correct.
17      Q.    Okay.  Well, then it doesn't remain in
18  suspension forever.  It redistributes itself at the
19  rate and -- according to the rate and velocity of the
20  river, correct?
21      A.    This is your testimony?
22      Q.    I'm asking you a question.  Is that correct?
23      A.    Yes.  So as --
24      Q.    Okay.  Well, then I'm doing pretty good.
25      A.    You know, I'm going to finish answering my
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 1  question.  You have a question here.  So you asked me
 2  whether the mud settles out.  So a clay fraction will
 3  settle out if the velocity is slow enough.  I don't
 4  believe that in ordinary and natural condition we
 5  would -- in the main channel of the river we would have
 6  velocity slow enough to settle out mud.  If there were
 7  slews along the side or, during floods, in backwater
 8  areas, then certainly you would drop out some clays.
 9  But having got a Master's degree and looking at the
10  Salt River flood deposits, I can tell you they're
11  dominantly sandy.
12      Q.    And you started doing that long after four
13  dams were constructed across the river, correct?
14      A.    We were working upstream from the dams.
15      Q.    And where upstream from the dams did you
16  work?
17      A.    On the Salt River we were working upstream of
18  the 288 bridge about two and a half miles, as I recall.
19      Q.    Upstream on the Salt?
20      A.    Yes, on the Salt.
21      Q.    Yeah.  How about upstream on Tonto Creek?
22      A.    The Tonto Creek reach we were downstream of
23  Gisela and upstream of -- well, if you know where the
24  76 Ranch is, we were just downstream of there.
25      Q.    And so in that area there are large silt
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 1  deposits, aren't they, aren't there?
 2      A.    It's silty fine sand, so I would -- sand is
 3  the dominant characteristic of the slackwater deposits
 4  on the Upper Salt.
 5      Q.    Well, I'm trying to get you now over on the
 6  Tonto end of the place --
 7      A.    Same deal.
 8      Q.    -- which is another contributor to the water
 9  that would eventually reach Segment 5.  You agree with
10  that, don't you?
11      A.    It's sand.  I'm telling you it's sand.
12      Q.    Well, let's see if we can get something
13  clarified.  I thought that I've heard several times
14  during your testimony your reference to Tonto Creek and
15  a gage upstream above Tonto Creek, above Roosevelt, as
16  one of your sources of information.  Is that -- would
17  you clarify that for me?
18      A.    The Salt River near Roosevelt gage is
19  upstream of Roosevelt Lake.  Tonto Creek flows into
20  Roosevelt Lake.  So, yes, it's --
21      Q.    Okay, upstream from Roosevelt Lake on Tonto
22  Creek?
23      A.    The Salt River gage is on the Salt River.
24  There is a Tonto Creek gage that's on Tonto Creek.
25      Q.    So when you say upstream from Tonto Creek,
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 1  you mean upstream from where Tonto Creek and Salt River
 2  join?
 3      A.    Yes.
 4      Q.    Okay.  Thank you for that clarification,
 5  which reminds me, also, you don't have a shred of
 6  historical evidence that anybody ever successfully
 7  boated Segment 2 of the Salt River during or prior to
 8  statehood, do you, or at the time of statehood, not a
 9  shred?
10      A.    I don't believe so.  It sounds like some of
11  your side believes that at least part of the Hayden
12  trip got into Segment 2, but I don't believe so.
13      Q.    Anybody that says that ain't on my side.
14      A.    Sounds good.
15      Q.    Do you recall your acquaintance, the
16  professional river-runner, that said that he boated
17  Tonto Creek?  Do you remember his testimony?
18      A.    An acquaintance of mine?
19      Q.    Yeah, I thought you knew him.  He was a
20  river-runner here, and he came in and testified in
21  October.
22      A.    Which guy are you talking about?
23      Q.    The guy from Durango.
24      A.    Alex, yeah.  Well, I met him at the hearing,
25  so I guess we're acquainted.
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 1      Q.    Oh, sorry.  You didn't know him before that?
 2      A.    We had tried to talk on the phone.  I think I
 3  actually went on a trip with their company.  I don't
 4  know that I've met him before.
 5      Q.    Do you recall any testimony about his trying
 6  to -- I think it was him.  Kayaked in Tonto Creek?
 7      A.    No.  He may have said that.  I just don't
 8  recall.
 9      Q.    Okay.  So you also wouldn't recall a
10  reference to Hell's Gate or Hell's Battleground on the
11  Tonto Creek?
12      A.    I have heard of Hell's something or other
13  around Tonto Creek.
14      Q.    Yeah.  I think it was his testimony said that
15  at that place the canyon is 6 feet wide and the water
16  is 10 feet deep?
17      A.    Yeah, I don't recall.
18      Q.    With a restriction like that in a canyon,
19  that would be a pretty difficult place to float logs
20  through, wouldn't it?
21      A.    Depends on how long it was, how tortuous it
22  was, what the logs were like; but could be.  I don't
23  know.
24      Q.    Well, you wouldn't try to put a log raft
25  through there, would you?
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 1      A.    Depends on how wide the raft was.
 2      Q.    Yeah.  6 feet, 1 inch.  That's how wide it
 3  would be.
 4      A.    Then it would probably get stuck, unless you
 5  tilted it --
 6      Q.    There you go.
 7      A.    -- or you portaged around it, yeah.
 8      Q.    Yeah.
 9            So have you ever seen any of those long rafts
10  on rivers?
11      A.    Not rivers in Arizona, no.
12      Q.    Any rivers.
13      A.    Back East.
14      Q.    It seems like one of the things that you have
15  a difference with certain others is with the definition
16  of how rapids are classified.  You don't agree with
17  other people about the classification of rapids, do
18  you?
19      A.    I would say generally I agree with the
20  classification of rapids.
21      Q.    Well, your classifications seem to be lower
22  in number, whatever that means; like if the U.S. -- if
23  BLM says it's a Class IV, you say that's -- ah, I don't
24  think so.
25      A.    I don't recall any example of where I've
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 1  looked at BLM rapids classifications and made a
 2  distinction between them.
 3      Q.    How about any other government agency, for
 4  instance, the one you've got to get a permit from to go
 5  through the wilderness area in stretch Segment 3?
 6      A.    That would be the U.S. Forest Service.
 7      Q.    Okay.  Do you have a difference of opinion
 8  about their rating of the rapids with --
 9      A.    I would say that we generally agree.  You
10  need to understand that their guides sometimes are
11  oriented at a particular flow condition and type of
12  boat and are not particularly oriented at low water
13  conditions.
14            So I think even if you read those guides,
15  they will tell you that the ratings of rapids change
16  with flow conditions.  So they may publish something
17  that says this rapid is a Class III or a Class IV,
18  knowing full well that at low flow it may be something
19  different.  And in those cases I would disagree, in the
20  sense that at low flow this particular rapid may be a
21  II, at high flow it may be a IV or a III.
22      Q.    Is there any objective standard among, say,
23  professional boaters, river-runners, about how to grade
24  rapids --
25      A.    There are.
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 1      Q.    -- how to rate them?
 2      A.    Well, there are criteria that I've presented
 3  in my boating presentation that describes some of the
 4  characteristics.  Is it objective in the sense that if
 5  you poll 100 boaters, all 100 will agree?  On some
 6  rapids, yeah; on some, not, no.  So there's an element
 7  of subjectivity in there.
 8      Q.    I think during your early testimony, one of
 9  the things that you said was that the -- in reference
10  to somebody who used the term erratic, that you had to
11  be careful about using that, terms like that, in
12  describing rivers.  Do you remember that?
13      A.    Yes.  Well, I remember the discussion about
14  erratic, yes.
15      Q.    Yeah.  So if you -- if somebody says, an
16  observer, says a river is erratic, you have some basis
17  for disagreeing with that description?
18      A.    I could, yes.
19      Q.    And what's the caution that we need to have,
20  that we need to take, in accepting an observation like
21  that, the river's erratic?
22      A.    Well, let's say take, for instance, an
23  irrigator said the Salt River is an erratic stream.
24  Well, what would an irrigator mean by that?  By
25  erratic, he might mean when I want it to flow, it's not
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 1  flowing, because I need to water my crops in June,
 2  let's say, and June happens to be the low flow month.
 3  It would be awfully more convenient for an irrigator if
 4  the high flow occurred in June, July and August,
 5  perhaps.
 6            And it may be that the water comes down, we
 7  get large volumes, as in the case with the Salt River,
 8  that come down in floods.  And it would sure be
 9  convenient for an irrigator if all that volume were
10  held back up and released at a more constant rate,
11  because they have demands off river.
12            From a boater's perspective, particularly if
13  they were interested in boating in calm or low flow
14  conditions, the fact that the pulse of flow occurs in
15  March, April, May, June, whatever month, for a short
16  period of time, is certainly less of a concern.
17            If you're a boater who's only got a week of
18  vacation in March and you want to have a particular
19  kind of boat and a particular kind of ride, it's less
20  of a guarantee than if you're flexible about when you
21  leave.
22            So in those senses, I think they mean two
23  different things by erratic.
24      Q.    So it's basically a matter of perspective?
25      A.    Yes, perspective is very important.
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 1      Q.    Would the change in perspective be different
 2  for, for instance, a whitewater boater than from some
 3  other kind of boater?
 4      A.    Well, I think that's similar to what I said.
 5  If you were -- if you wanted to ride big water and you
 6  wanted the bounciest ride possible, you may wait for a
 7  particular flow rate.
 8            If you're a little less particular and you
 9  just need to get downstream and you're willing to go on
10  big water and you're willing to go on medium water and
11  you're willing to go on low water, then, yeah, you
12  would have a different perspective.
13      Q.    Is there a distinction in your testimony
14  between a river-runner's perspective and a whitewater
15  boater's perspective?
16      A.    As I use those terms, I would consider them
17  to be the same thing with respect to the Salt.  I don't
18  think on Segment 6 you would find much whitewater at
19  all, so I guess there could be a distinction in
20  Segment 6; that if you were hunting whitewater in
21  Segment 6, I think you would be disappointed.
22      Q.    Would you please pull up your page 60,
23  Slide 60?
24            Are these calculations of the number of
25  rapids based on your evaluation and rating of the
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 1  rapids?
 2      A.    No, these are based on published guides.
 3      Q.    I'm sorry?
 4      A.    These are based on the published guides.
 5      Q.    Do you agree with them?
 6      A.    It depends on what flow rate you're talking
 7  about.  At low flow, most of the III's become II's, I
 8  would say.  There are a couple of III's that remain
 9  III's.  Of the IV's, it's going to depend on how low a
10  flow you're looking at.  The extent of the rapid
11  changes too.  They're generally quite shorter.  I was
12  thinking about the Black Rock might remain a IV at
13  lower flows.  Quartzite's not.  It would be a III,
14  maybe, maybe a III-.  Corkscrew, maybe a III.
15      Q.    So when you provide these ratings, you
16  provided these to the Commission to show a description
17  of Segment 2, is your testimony different today than
18  this exhibit would show or this slide would show?
19      A.    No, not at all.  In fact, when I presented
20  these, I explained that the rapids change in rating at
21  different flow rates, and I showed lots of pictures of
22  these rapids at different flow rates.
23      Q.    So purposes of navigability, these numbers
24  for these -- and ratings for these rapids for Segment 2
25  are good?
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 1      A.    They are good at the conditions that they
 2  were intended for.  When you're boating at different
 3  conditions, I think they are higher, as a general
 4  thing, than what you would experience at low flow.  And
 5  I think we heard that from the folks who have actually
 6  boated this river as well.
 7      Q.    Would you please pull up Exhibit 132?
 8      A.    I'm there.
 9      Q.    Now, I understand that you're trying -- that
10  this is early in your testimony.  You're trying to give
11  a perspective to the Commission about different trips
12  that people have taken.  But this bullet point --
13  actually, it's a square bullet, isn't it?  So I don't
14  know what you call those.  That little green square --
15      A.    Okay.
16      Q.    -- that says, "Mostly Travelled Overland"?
17      A.    Yes.
18      Q.    Was there some other way they traveled in
19  this trip besides overland?
20      A.    They crossed the river.
21      Q.    They what?
22      A.    Crossed the river.
23      Q.    So the extent of their travel on the river is
24  when they crossed it?
25      A.    Yeah, the point I'm trying to make here is
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 1  this is an overland trip?  So if the "mostly" is -- if
 2  that creates some confusion for you, scratch it out.  I
 3  don't think I mentioned in my description of this that
 4  they did any boating.
 5      Q.    I would like for you to pull up Exhibits 237
 6  and 238, and I needed to clarify something about these
 7  two exhibits.
 8            I don't know if you can see them together or
 9  not, but I can ask the questions sequentially, if you
10  wish.  But what I'm trying to do is understand the
11  difference in, for instance, Exhibit 237, where it has
12  the -- under Flow Rate, it has the 90 percent flow rate
13  and 50 percent flow rate and a 10 percent flow rate on
14  both the exhibits or slides, and on one the 90 percent
15  rate is 1,559 and the -- let's see.
16      A.    Is that 159 on yours?
17      Q.    Yeah.  Thank you.
18                 MR. SPARKS:  Is that 159?
19                 MS. KOLSRUD:  Uh-huh.
20  BY MR. SPARKS:
21      Q.    And below that we have, at the 50 percent
22  rate, 992 on one and we have 341 on another.  But the
23  two other numbers remain the same on both pages, and
24  they have -- and so is there something I'm missing here
25  that -- why those other numbers should remain the same,


Coash & Coash, Inc.







SALT RIVER     VOLUME 6    11/18/2015 Page 1348


 1  when those two numbers at, for instance, the 10 percent
 2  rate -- I mean at -- yeah, are substantially different?
 3            And the 50 percent rate is what I'm also
 4  showing a substantial difference in it; but then when
 5  we look at the other rates, they seem unchanged.
 6      A.    Yeah, I think I understand where you're going
 7  with your question.  You rattled off a lot of numbers
 8  that I couldn't find on the charts here, so . . .
 9      Q.    Okay, well, let me --
10      A.    So what I understood you to say --
11      Q.    -- walk through it?
12      A.    -- is that the 90 percent flow rate is the
13  same for the Segment 3-4 drawings, but it's not for the
14  Segments 5 and 6.
15      Q.    Right.
16      A.    Yeah.  So let's talk about the 90 percent
17  flow rate, which would be the low end.
18            So in Segment 5 I don't have more information
19  regarding the 90 percent flow rate for Segment 5.  I
20  have the same set of gage data that I'm using for 3 and
21  4.  So that's why it's the same.
22            When we get to Segment 6, we have the inflow
23  of the Verde.  So I'm using the sum of the Salt River
24  gage, which is still the upstream gage, the 159, plus
25  the flow from the Verde, which is the difference there.
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 1            Similarly, for the median flow rate -- and we
 2  went through this yesterday in some detail. -- we have
 3  341.  That's based on the Roosevelt gage.  And at
 4  Segment 5, as I explained yesterday, that we had some
 5  information for median flow from Segment 6 that I said,
 6  well, you know, we have some more information that I
 7  can use, that being from the Thomsen and Porcello
 8  article, and so I subtracted the inflow, the median
 9  inflow, and got the difference and came up with a 992
10  there.
11            And, similarly, the 10 percent difference
12  between 5 and 6 reflects the inflow of the Verde.
13      Q.    Well, why didn't the 90 percent number
14  change?
15      A.    It did change.
16      Q.    Well, I don't know, maybe I just can't see
17  it; but it looks like in Exhibit 138 the 10 percent
18  number is 159 cfs.  Wait.
19      A.    The 90 percent number.
20      Q.    The 90 percent number is 159 cfs, and it
21  looks like it's the same number on Exhibit or
22  number 237.  It's 159 cfs.
23      A.    I have nothing to add to the answer I just
24  gave you.  That's what I just explained.
25      Q.    I'm sorry?
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 1      A.    I have nothing to add to the answer I just
 2  gave you.  That's what I just explained.
 3      Q.    They didn't change because you didn't have
 4  any more information?
 5      A.    That the closest gage that has 90 percent
 6  flow data is the Salt River-Roosevelt gage, and so I
 7  used that for 3, 4 and 5 for the 90 percent.  By the
 8  time we get to Segment 6, we have the inflow of the
 9  Verde, and that's why it goes up at that point.
10      Q.    Yesterday I thought I heard you testify that
11  I believe in Segment 5, somewhere we got another
12  650,000 -- or 650, more or less, cubic feet per second
13  inflow into Segment 5 from some location, and I think
14  you described it as a contribution from the watershed?
15      A.    Yes.
16      Q.    But you didn't do any calculations on the
17  production of that watershed to get to that number, did
18  you?
19      A.    Well, I did the calculations that I just
20  described.  But I think you're trying to ask me did I
21  do computations on individual watersheds, as to what
22  their flow rate in would be.  And, no, I didn't do any
23  of that.
24      Q.    Have you ever -- do you have any evidence at
25  all of that kind of flow rate in that segment of the
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 1  river for a year's period of time, any evidence?
 2      A.    Yes.
 3      Q.    What is it?
 4      A.    That there are gage data that go upstream and
 5  downstream through that reach.
 6      Q.    And so that's where you got that data?
 7      A.    No, I've explained to you where I got that
 8  data.
 9      Q.    So you don't have any -- even if there are
10  gaging stations, you didn't use any of those gaging
11  stations to make that calculation?
12      A.    I relied on the -- I've used the methodology
13  that I've already explained to you, and it's consistent
14  with the gage data that we do have.
15      Q.    Do you know what the holding capacity of the
16  reservoir in that segment is --
17      A.    Not off --
18      Q.    -- storage capacity?
19      A.    Not offhand.  In its ordinary and natural
20  condition, the storage capacity was zero.
21      Q.    Yeah.  But right now we have to reconstruct
22  that by using the gages you're referring to, right?
23      A.    To the extent that the gages were after those
24  impoundments, yeah.
25      Q.    Yeah.  And so that's what, actually, you are
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 1  doing, is you're using existing gaging stations to
 2  estimate that production, and you have a hole in your
 3  calculation, and you fill it up with 650 cfs, right?
 4      A.    No.
 5      Q.    But you didn't do it with any specific gaging
 6  stations or calculations on that segment of the river?
 7      A.    No, my methodology is based on the USGS data
 8  upstream of the reservoirs and the published
 9  information that the U.S. Geological Survey published
10  for the predevelopment hydrology downstream.  It's a
11  combination of those two, and they all used gage data
12  and other kinds of modeling.
13      Q.    I realize, after talking about this stuff for
14  19 years, there doesn't seem to be a lot to talk about,
15  but there is.  Seems to be a lot to talk about.  And
16  this is the third time that you've testified about, for
17  instance, Segment 1 and 2.  And is there anything that
18  you've testified to or evidence that you've provided to
19  the Commission about Segments 1 and 2 during this
20  hearing that you haven't provided before, let's say
21  with the exception of how many boating trips you took?
22      A.    You wanted to know if there's new information
23  that I brought in --
24      Q.    Right.
25      A.    -- compared to previous?
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 1      Q.    New evidence, yes.
 2      A.    Yes.
 3      Q.    Is there?
 4      A.    Yeah.
 5      Q.    What is it?
 6      A.    Well, we have photographs of trips.  We have
 7  new accounts of trips.
 8            Oh, you just want Segment 1 and 2?
 9      Q.    Yeah.
10      A.    You're aware of how much evidence there is,
11  right?
12      Q.    Yeah.
13      A.    So --
14      Q.    None.
15            If there is any evidence, what is it?
16      A.    Seems like there's lots and lots of piles of
17  paper.
18      Q.    Okay.
19      A.    So I'm saying that there's a lot of evidence
20  submitted in these cases.  So my guess is that, yes,
21  there is some that applies to Segment 2, particularly;
22  less so with 1.
23      Q.    Other than modern boating --
24      A.    We have --
25      Q.    -- you don't have any evidence of
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 1  navigability of the Segment 2, do you?
 2      A.    Yes.
 3      Q.    What is it?
 4      A.    Well, I've explained that in great detail.
 5      Q.    Yeah?
 6      A.    So --
 7      Q.    Somehow it got by me.
 8      A.    Yeah, that doesn't surprise me.
 9      Q.    You're referring to your perceptions of
10  boating down Segment 2.  Isn't that basically what it's
11  based on?
12      A.    Certainly, that my field experience sitting
13  in a boat on the river is directly relevant to my
14  opinions of navigability, absolutely.
15            However, we have evidences of flow depths.
16  We have evidence regarding the required draw.  We've
17  had experts come in and testify what historic boats
18  were like, that they agreed that they could be floated
19  down.  We have photography.
20            We have all of the things that have been in
21  this proposal that I think I've gone -- or this
22  presentation that I think I've been through four times
23  now.  Those are all the things that I'm basing my
24  opinion on, and to say that there's no evidence is -- I
25  just completely disagree with that.
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 1      Q.    Well, for instance, on the reconstruction of
 2  period boating, the person that reproduced the historic
 3  boat -- it even had a name, and you took a turn at
 4  floating on the Verde with it.  Do you recall the name
 5  of that boat.  The man in Flagstaff built it.
 6      A.    Are you talking about the Edith?
 7      Q.    The who?
 8      A.    The Edith?
 9      Q.    Yeah, the Edith.
10            He testified that he didn't think the Edith
11  would be something that you would want to take down
12  Segment 2 of the Salt River.
13      A.    That's true.  He did say that, yeah.
14      Q.    Do you agree with that?
15      A.    It depends on the flow rate and -- yeah, but
16  not -- the Edith is not necessarily the style of boat I
17  would choose.  But if you're asking me could I have
18  built, in 1912, a boat that I would have taken down
19  there at low water, oh, sure.  Yeah.
20      Q.    That's because you're really -- you're an
21  engineer and experienced river person and an expert
22  boatman, right?  You know how to do that.
23      A.    I don't know if I'm an expert boatman, but
24  I'm a competent boatman.
25      Q.    Yeah.
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 1      A.    I'm not sure about whether that's an
 2  engineering kind of thing, but certainly my
 3  understanding of the river is enhanced by being an
 4  engineer that specializes in water resources and being
 5  a fluvial geomorphologist and hydrologist, yeah.
 6      Q.    So do you think you'd have to import
 7  materials from Oregon and Maine and Missouri to build a
 8  competent boat in 2012 [sic]?
 9      A.    No.
10      Q.    You can make them out of, what, mesquite?
11      A.    No, I'm not sure I would choose mesquite for
12  boat building.
13      Q.    How about cottonwood?
14      A.    Well, I think if you were building a dugout,
15  I think that some of the early boaters probably did use
16  cottonwood or other soft woods.  Generally, for a
17  framed boat --
18      Q.    Sycamore?
19      A.    -- cottonwood --
20      Q.    How about sycamore?
21      A.    I don't know the properties of sycamore, but
22  I understand it's a soft wood.  So, generally, as I was
23  trying to answer, I don't think soft wood would be
24  appropriate for doing bracing and crossbars and ports
25  and things like that.  Typically you want hard woods,
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 1  like ash, maple.
 2      Q.    So other than these observation that you made
 3  floating down the river and the photographs that you
 4  and others have taken floating down the river, that's
 5  the new evidence?
 6      A.    No, we also have the Google Earth flyovers.
 7      Q.    Now, remember, here's the thing about Google;
 8  that's not a citation.
 9      A.    The Google Earth flyovers were admitted as
10  evidence.  So I'm not telling you to Google the earth.
11  I'm telling you that this was a film that we made, if
12  you will --
13      Q.    Yeah.
14      A.    -- that we showed for the Commission.  You
15  were here, and we all looked at that.
16      Q.    And that's where you got, among others, the
17  number?  You observed personally, through the Google
18  flyover, the locations of the river and the conditions
19  of those different drops in elevation and rapids,
20  waterfalls in Segment 2?
21      A.    No.
22      Q.    No?
23      A.    No.  You can see them in that, but that's --
24      Q.    You didn't see them in that?
25      A.    Yes, I did.
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 1      Q.    So you used that to confirm what you read in
 2  other reports and observed for yourself, right?
 3      A.    Well, I did use the Google Earth photos to
 4  look at things I had seen in the field and boated
 5  through and passed and read about in books and
 6  descriptions of trips, yeah.
 7      Q.    I think one of the things that you have
 8  referenced in terms of commercial value of recreational
 9  boating is shuttle services.  Do you really think that
10  a shuttle service in 1912 and the rental of boats for
11  Segment 2 was a viable economic industry at the time?
12      A.    No.
13      Q.    What was the answer?
14      A.    No.
15      Q.    Yes or no?
16      A.    No.
17      Q.    It's not even a full-time job now, is it?
18      A.    No, not that I'm aware of.  I doubt it.
19      Q.    I'm sorry, but I can't tell what you just
20  said.  No?
21      A.    I said not that I'm aware of --
22      Q.    Okay.
23      A.    -- no.
24      Q.    Exhibit 269, could you pull that up?
25            Do you see the one that says "Tubing
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 1  (Segment)" --
 2      A.    Yes, I do.
 3      Q.    I believe you testified that you didn't think
 4  tubing was really a watercraft meant for commercial
 5  trade and travel even today, right?
 6      A.    Well, stated like that, I might agree with
 7  it, but --
 8      Q.    Yeah.
 9      A.    -- I think the question that was asked of me
10  was whether I thought it was a boat.
11      Q.    Yeah.
12      A.    And I said, no, I didn't think it was a boat.
13      Q.    Yeah.
14      A.    But people are definitely using them for
15  commercial purposes and --
16      Q.    It's still not a boat, though, is it?
17      A.    No, I don't believe so, no.
18      Q.    Yeah.
19            On down the page there, the green block,
20  Shuttle Services, Segments 2, 3 and 5, 2 and 3 to 5,
21  that's not a commercial activity that would have been
22  viable in 2012?  I mean, pardon me, 1912.  You already
23  testified that that would not be a viable economic
24  enterprise in 2012 [sic], correct?
25      A.    Certainly not in Segment 2.
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 1      Q.    Yeah.
 2      A.    And it would be difficult in Segment 3, and
 3  I'd probably go with a no there.
 4            Segment 5, I suppose somebody could have.  It
 5  would be similar to the account we saw on the Verde
 6  where, you know, somebody used a wagon to haul a boat
 7  upstream and then floated downstream.  So probably
 8  could have.
 9                 MR. SPARKS:  Mr. Fuller, thank you very
10  much.
11                 THE WITNESS:  You're welcome.
12                 MR. SPARKS:  Thank you, Mr. Chairman and
13  Members of the Commission.
14                 CHAIRMAN NOBLE:  Thank you, Mr. Sparks.
15                 Now, is there anyone else, other than
16  Mr. Slade, who has questions for Mr. Fuller?
17                 Then we're going to take a break for
18  10 minutes and come back in at 2:00, and we'll get
19  started on redirect.
20                 (A recess was taken from 1:51 p.m. to
21  2:05 p.m.)
22                 CHAIRMAN NOBLE:  It is with pleasure
23  that we welcome you back to the afternoon session of
24  the Salt River adjudication of navigability following
25  our first afternoon recess.
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 1                 So that you'll understand, we intend to
 2  take another break at 3:45.
 3                 Are we ready, Mr. Fuller?
 4                 THE WITNESS:  Yes, sir.
 5                 CHAIRMAN NOBLE:  Mr. Slade?
 6                 MR. SLADE:  We are.
 7                 CHAIRMAN NOBLE:  Please proceed.
 8                 MR. SLADE:  Thank you, Commission
 9  Members.
10                 Again, Eddie Slade here representing the
11  Arizona State Land Department.
12
13                  REDIRECT EXAMINATION
14  BY MR. SLADE:
15      Q.    Jon, we're in the homestretch after -- how
16  long have you been doing this?
17      A.    About 45 years, I believe, it seems like.
18      Q.    20-plus years?
19      A.    Yeah.
20      Q.    We're in the homestretch.  Thanks for
21  sticking with us and providing your expertise.
22            I want to start with some things that
23  Mr. Sparks just brought up.  Specifically, let's start
24  with durability as a factor for boats.  Can you explain
25  again the multiple characteristics of boats that both
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 1  you and Mr. Dimock have looked at with regard to
 2  whether they are meaningfully similar today to boats
 3  that existed at statehood?
 4      A.    Yes, I can.  I'd prefer to do that from one
 5  of my slides, if that's all right.
 6                 CHAIRMAN NOBLE:  Sounds like you have
 7  the questions.
 8                 THE WITNESS:  I actually don't.
 9                 COMMISSIONER HORTON:  Prompting.
10                 MR. SLADE:  Jon and I don't talk much.
11                 CHAIRMAN NOBLE:  Oh, okay.  Keeps it
12  fresh, huh.
13                 THE WITNESS:  Yeah.
14                 So the categories that we were looking
15  at -- and, again, this was talked about in the boating
16  presentation as well, that we included by reference
17  here.  So meaningfully similar to mean a number of
18  different categories.  One would be the function and
19  are the boats being used the same kinds of ways,
20  transporting goods and materials or people; are the
21  designs the same, in other words, the shape, you know,
22  the boat lengths, widths, depth, et cetera; are the
23  kinds of uses the same, trade and travel on water; do
24  they draw the same; can they be loaded the same; is the
25  depth requirements the same.


Coash & Coash, Inc.







SALT RIVER     VOLUME 6    11/18/2015 Page 1363


 1                 Those are all meaningfully similar
 2  questions.  And you asked specifically about
 3  durability.  So durability is one of those
 4  characteristics.  If you're thinking about what's
 5  similar, that's something that has been improved.  So
 6  with time marches on, people build boats that are more
 7  durable.  New materials become available.
 8                 But to put that in perspective, this is
 9  not to say that older boats could not be used on old,
10  rocky rivers, and that was the point of putting in
11  those pictures that we saw and we were asked about this
12  morning.  People were using canvas and stripped cedar
13  and other boats, birch bark materials that were natural
14  materials that people were using to build boats as of
15  the time of Arizona's statehood.  So they were
16  routinely used on rocky, shallow rivers.
17                 Now, having said that, durability can be
18  a factor on some rivers, and that's one of the reasons
19  that I believe Segment 1 is not navigable, one of the
20  reasons; not the only reason.  It's a factor.  Because
21  of the character of the river up there, the size of the
22  rapids, the size of the drops, some of them are
23  waterfalls, vertical drops with rocks along them, the
24  tortuosity of the channels, the narrowness of the
25  channels, I do believe that historic boats would have
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 1  difficulty in that segment.
 2  BY MR. SLADE:
 3      Q.    And you haven't said that Segment 1 is
 4  navigable?
 5      A.    No.  It's my opinion that it's nonnavigable,
 6  for the reasons that I've described previously.
 7            Now, you get into Segment 2 and certainly
 8  Segments 3, 4, 5 and 6, and particularly at low flow,
 9  the river's just not that pushy, so durability is not
10  particularly an issue.
11      Q.    And when you talk about pushy, you mean
12  they're at lower velocities?
13      A.    Right.
14      Q.    And velocity is how fast the water moves?
15      A.    Right.
16      Q.    And with lower velocities, there would be
17  less pushiness on a boat to push it into a rock?
18      A.    That's right.
19      Q.    Okay.
20      A.    And I think Brad Dimock said pretty much the
21  same thing too; that, you know, one of his choices
22  about what kind of boat to use in different places is
23  going to depend upon what high flow -- on Segment 2,
24  for instance, the velocities can be kind of pushy.  So
25  you would need to be wary of banging a wooden boat into
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 1  a rock.  Not to say that you couldn't do it,
 2  couldn't -- wouldn't withstand that; but it would be an
 3  increased probability of that.
 4            At low flow, that's just not the case.  So in
 5  going down the rivers in my boats and you're moving
 6  your way through these rapids, which are relatively
 7  shallow, you have every opportunity to stick your
 8  paddle out and just stop yourself in most of the rocky
 9  rapids.  And the ones where you don't have that, the
10  flow depths are sufficient that you're not bumping
11  rocks anyways, so -- and, yes, plastic is more durable
12  and flexible than wood; not more flexible than canvas.
13  And it's harder to repair than wood or canvas.
14            So people who are using boats, old historic
15  boats, were also able to fix them, so -- and that was
16  kind of the expectation.
17      Q.    Are you aware of the steamboats on the
18  Colorado having issues getting caught on rocks, having
19  to repair their boats, having engines get bumped off of
20  their boats, whatever it may be?  Did that happen on
21  the Colorado?
22      A.    Yeah, certainly -- I don't know about
23  engines -- I don't recall the engines getting knocked
24  off bolts or whatever, but certainly, you know, getting
25  stuck, being damaged, needing to be repaired, yeah,
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 1  absolutely.
 2      Q.    Okay.  And Colorado is navigable?
 3      A.    Yeah.
 4                 MR. SLADE:  And before I go too far,
 5  Mr. Chairman, I wanted to bring to the Commission's
 6  attention that this is just a redirect.  It's not a
 7  rebuttal.  So Mr. Fuller will have evidence to present
 8  or testimony to present regarding other opponent
 9  witnesses' testimony?
10                 CHAIRMAN NOBLE:  Understood.
11                 THE WITNESS:  Just to clarify, I don't
12  anticipate any new evidence.
13  BY MR. SLADE:
14      Q.    Right.
15            So to summarize what you said, it's your
16  opinion that durability as a factor for boats is not an
17  issue in Segment 2 with respect to whether boats at
18  statehood were meaningfully similar to boats today?
19      A.    Yes.  And then even less so to 3, 4, 5 and 6.
20      Q.    And you did rank, I believe with
21  Mr. McGinnis, the segments and their navigability
22  hierarchy, if you will?
23      A.    Yeah.
24      Q.    There's no birch bark in Arizona, right?
25      A.    Not unless you bring it here.
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 1      Q.    Do we have cedar?
 2      A.    Yes.
 3      Q.    Could you have gotten canvas?
 4      A.    Yeah.
 5      Q.    Do we have evidence of canoes being used on
 6  the Salt?
 7      A.    Yes.
 8      Q.    In the historical time?
 9      A.    Yes.
10      Q.    So it's not an accurate argument to say that
11  boats were not available or could not be used on the
12  Salt in the Upper segment?
13      A.    I agree.
14      Q.    You've seen beaver signs on the Upper Salt in
15  Segment 2; is that right?
16      A.    Yes.
17      Q.    Okay.  And could one reason beavers not need
18  a dam is that -- would one reason be because the pools
19  are deep enough as they are?
20      A.    Yes.
21      Q.    Okay.  And are the pools deep in Segment 2?
22      A.    Some of them are, yes.
23      Q.    How deep?
24      A.    They vary from being, oh, I would say 3 or
25  4 feet deep to there are certain areas where it's
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 1  deeper than you can swim to the bottom.
 2      Q.    Mr. Sparks brought up that the White Mountain
 3  Apache website, as it currently reads, does not allow
 4  duckies; is that right?
 5      A.    That's what it said, yeah.
 6      Q.    Do you have any indication or did Mr. Sparks
 7  give you any indication about when that website was put
 8  up?
 9      A.    No.
10      Q.    And did we hear testimony from Mr. --
11      A.    Excuse me.  Could you repeat your question,
12  Eddie?
13      Q.    I will.
14            Do we have any understanding of when that
15  website page was made or the information on the page
16  was put on the web?
17      A.    Any understanding.  He certainly didn't say
18  anything like that when it came up.  I first became
19  aware of it I believe in October; but before that, no,
20  I wasn't aware of it.
21      Q.    So it could have been in October that that
22  information was put on the website; it could have been
23  two years ago; we don't know?
24      A.    I would be surprised if it was two years ago,
25  but it could have been.  I don't know.
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 1      Q.    And --
 2      A.    And the reason that I don't know is,
 3  previously that you could obtain your permit -- in all
 4  the other times I've gone to the river, until this last
 5  one, you could obtain your permit at the river.  They
 6  had a little box.  It's a receptacle with the forms
 7  that you fill out, and you just drop your money in the
 8  slot.
 9      Q.    So previously when you went to the river and
10  you wanted to boat the river, were there any signs by
11  the area where you put money in for your permit that
12  talked about what boats you could or could not use?
13      A.    I don't recall anything that said anything
14  about what kinds of boats.  It just said if you're
15  going to go down here and use the area, including the
16  river, whether you're going to camp or whatever, you
17  needed to pay a certain amount per day per person.
18  That's pretty much what it said.  I don't recall ever
19  seeing anything about boat types before, and certainly
20  I've seen lots of duckies out there on the river.
21      Q.    And that was the permit system that existed
22  before the web page permitting system that now exists
23  was implemented; is that right?
24      A.    Yeah.  Yeah.
25      Q.    Okay.  So prior to the web page, you would go
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 1  to the Highway 60 bridge just downstream?
 2      A.    Yes.
 3      Q.    Okay.  And there would be a box where you
 4  would put your money in?
 5      A.    Yeah, a little kiosk and there was a steel
 6  tube that you would slide your money into, yeah.
 7      Q.    And was that the extent of the permitting
 8  system?
 9      A.    Yeah.  I know that you could buy a permit at
10  some other than places, but -- it seemed like there
11  were some stores you could buy them at, maybe in Globe;
12  but I never did that.  We always just bought them when
13  we got to the river.
14      Q.    So something changed recently.  Do you
15  remember when that change happened?
16      A.    No.  I can tell you that November I canoed
17  Segment 2, and there were folks from the tribe that
18  were standing on the shore watching me go, so they
19  didn't say anything about it.
20      Q.    But you don't know when the permit box at the
21  boating site was removed and the website page was
22  implemented?
23      A.    I think Alex, the guy from Durango, the Mild
24  to Wild guy, said something about that; and since he's
25  more up on the permitting than I am, I would defer to
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 1  his testimony on that.
 2      Q.    That's a good segue.  Mr. Mickel was the
 3  commercial outfitter that testified.  He testified that
 4  he does use duckies; is that right?
 5      A.    Yeah.
 6      Q.    And, in fact, his web page advertises
 7  duckies?
 8      A.    Yes.
 9      Q.    So that would be a little bit in conflict
10  with what the White Mountain Apache website allows?
11      A.    Unless they have different rules for
12  commercial boaters, I don't know.
13      Q.    But your understanding is that Mr. Mickel has
14  a commercial permit?
15      A.    Oh, yeah.
16      Q.    So he's permitted by the White Mountain
17  Apache?
18      A.    That's what he said, yeah.
19      Q.    And he uses duckies?
20      A.    Yes.
21      Q.    Did you ever ask if you could boat Segment 1
22  to observe it and be able to record with potentially
23  more accuracy what it actually looked like?
24      A.    Yes.  Well, not to boat, but just to go
25  there.
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 1      Q.    And what was the response?
 2      A.    I was not going to be allowed.
 3      Q.    Who did you ask for that?
 4      A.    The White Mountain Apache Tribe.  They
 5  refused me access.
 6      Q.    Did they give you a reason?
 7      A.    Because I was working on navigability
 8  studies.
 9      Q.    You used the term whitewater with Mr. Sparks.
10  Can you clarify what you mean by whitewater, as opposed
11  to flat water or riffles or rapids?  What does that
12  term mean to you when you use whitewater?
13      A.    Whitewater, I guess the simplest definition
14  is, when you look at it, it looks white because of the
15  turbulence.  You've got a wave that's breaking or
16  splashing or whatnot.
17            But I think in a broader sense whitewater
18  rivers are rivers that have rapids, and typically it's
19  used with rapids of, I would say, Class II or greater.
20  Flat water rivers can have riffles, but generally, you
21  know, you have some small waves.  By "small," I mean,
22  you know, 3 or 4 inches or something like that, wide
23  channels.  Whitewater rivers require some maneuvering
24  of the canoe and ability to steer it or whatever boat
25  you're in, not just a canoe.
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 1      Q.    Do you know if the Green River would be
 2  categorized as a whitewater river?
 3      A.    Portions of that, yes.
 4      Q.    And would the Grand River, before it was
 5  called the Colorado, be characterized as a whitewater
 6  river?
 7      A.    Both those rivers have flat water and
 8  whitewater reaches, but yes.
 9      Q.    And do you know if the John Day River would
10  be characterized as a whitewater river?
11      A.    Yes, portions of it are whitewater.  I showed
12  some pictures, I think in a previous presentation, of
13  the John Day and some rapids and some boats being
14  wrapped and whatnot.
15      Q.    And do you know if all three of those rivers
16  have been deemed navigable?
17      A.    Portions of them have, yes.
18      Q.    Could you pull up Slide 238, please?
19      A.    Yes.
20      Q.    You were asked a question about the greater
21  than sign that's next to the 159, and I don't think
22  that I was able to understand exactly the
23  question/answer dialogue.  So let's try to review that.
24            Can you explain what we're looking at here in
25  terms of the segment and this rating curve, briefly?
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 1      A.    In the upper place there or the upper half of
 2  the slide, it's referring to Segment 5, the alluvial
 3  channel section.  And the greater than 159 you see is
 4  in the row that's adjacent to the 90 percent, and the
 5  reason is -- I tried to explain.  I'm sorry I didn't
 6  make that clear. -- as we're moving further downstream,
 7  we have more tributaries coming in and more spring
 8  discharges, et cetera.  The data that we're using is
 9  from the Roosevelt -- the Salt River near Roosevelt
10  gage that's upstream of Lake Roosevelt.  So there is
11  quite a bit of intervening drainage area in there, so
12  we know that it's going to be greater than 159, but I'm
13  using a low value because that's the most systematic
14  data that I have.
15      Q.    So this is Segment 5, and we're looking at
16  the greater than 159 block there, and that 159 is
17  actually the same number for Segment 4, if we go to the
18  rating curve behind that.
19      A.    And 3.
20      Q.    And 3.
21            So you used a more conservative number
22  because you did not have more information; is that
23  right?  You used the same 159 from Segment 3 and 4?
24      A.    Conservative from the perspective of trying
25  to demonstrate navigability, because it's a lower
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 1  discharge, and presumably --
 2      Q.    But we know it would be more than 159?
 3      A.    Right.
 4      Q.    But because you didn't have that data, you
 5  left it at 159 --
 6      A.    Right.
 7      Q.    -- and just put a greater than sign?
 8      A.    Right.
 9            And then I probably should have put greater
10  than signs on the depth and velocity there as well.
11      Q.    So you didn't try to come up with data,
12  because there was none?
13      A.    There is some data.  It would take more
14  effort than I had budget to work on.  So I just felt
15  like we had sufficient depth demonstrated there.  There
16  was no -- it was not worth the bang for the buck.
17      Q.    While we're looking at your PowerPoint, can
18  you go to Slide 228, please?
19            Okay.  And I believe Mr. Hood asked you a
20  question about the second from the bottom line of text
21  that reads "Diversions above Roosevelt total
22  8,560 acres," and that comes from Table 11 of the ASLD
23  report.  Do you recall that?
24      A.    I do.
25      Q.    And does that number of acres that was
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 1  diverted, whether it's 8,000 or 4,000, affect at all
 2  the numbers of the hydrology that you have in your
 3  table or the corresponding depths?
 4      A.    If anything, it would make the discharges and
 5  the depths go up, if we were to account for the amount
 6  of flow that went to the diversions.  But since I'm not
 7  making that adjustment, no, it doesn't affect it.
 8      Q.    Let me put it another way.  Did you use the
 9  acreage in your calculations or your understanding of
10  the USGS data to come up with your table?
11      A.    No.
12      Q.    So it has no factor at all in your hydrology
13  or depth analysis?
14      A.    It does have a factor, but it doesn't -- I
15  didn't analyze it specifically.
16      Q.    What's the factor that it has?
17      A.    Well, if you were to put those -- the data
18  that I'm listing there is with the diversions in place,
19  so it's not accounting for those diversions.
20      Q.    Okay.  But you used USGS data for the Upper
21  segment and the Thompson and Porcello USGS data for the
22  Lower segment?
23      A.    Correct.
24      Q.    So you didn't calculate, using your own
25  estimate of acreage, what the flow would be?
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 1      A.    No.
 2      Q.    Just a quick question about the permit
 3  limitation system that exists today.  Is it your
 4  understanding that the Forest Service currently limits
 5  the amount of boaters on the river?
 6      A.    Yes.
 7      Q.    And how do they do that?
 8      A.    They have a permit season, in which they only
 9  allow a certain number of permits for people to go
10  through the wilderness section of Segment 2 and 3.
11      Q.    And do you know if there are more
12  applications by boaters to boat that section, Segment 2
13  and other segments below that, Segment 3, than permits
14  allowed?
15      A.    There are many more applications than there
16  are permits.
17      Q.    So many boaters are turned down every year?
18      A.    Yes.
19
20            EXAMINATION BY COMMISSIONER HORTON
21                 COMMISSIONER HORTON:  Mr. Chairman?
22                 Do you know if there's any policing
23  along the river by Forest Service or the tribes to just
24  ask people for their permits?
25                 THE WITNESS:  Yes.  There are tribal
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 1  members that will come out and ask you, sometimes when
 2  you're launching, sometimes at the different
 3  campgrounds that are adjacent to the road, I think it's
 4  called G1 or something like that, that runs along that
 5  segment, and they'll sometimes ask for your permits.
 6                 And the Forest Service has two river
 7  rangers that paddle the river throughout the permit
 8  season and sometimes on other times of the year, and
 9  they'll also be checking permits and gear and other
10  things like that and providing assistance.
11
12             EXAMINATION BY COMMISSIONER ALLEN
13                 COMMISSIONER ALLEN:  Just for
14  clarification purposes, if the White Mountain Apaches
15  assume that the boundary is the north side of the
16  river, of their property, their ownership, why is there
17  any need for a permit at all?  I can understand why
18  they would restrict landing on the bank, but I don't
19  understand, if they don't claim to have any ownership
20  of the river, why they even have a permit process.
21                 THE WITNESS:  Commissioner Allen, that's
22  a very good question.  So I think their permit is for
23  use of the riverside, so you're using their road.
24                 COMMISSIONER ALLEN:  Okay.
25                 THE WITNESS:  You're using the
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 1  campgrounds.  But, actually, I think that goes to their
 2  ability to restrict what kinds of boats are put on the
 3  river.  And if the river is not their territory below
 4  the high water mark, I'm not sure that they have the
 5  ability to tell you what you can or can't boat on
 6  there.  So . . .
 7                 COMMISSIONER ALLEN:  Thank you.
 8                 THE WITNESS:  But that's a legal
 9  question for some attorney to answer.
10
11             REDIRECT EXAMINATION (CONTINUED)
12  BY MR. SLADE:
13      Q.    Are there any regulations for what types of
14  boats can be used on the Lower Salt in Segment 5 and 6?
15      A.    None that I'm aware of.
16      Q.    So nothing like Mr. Sparks showed you today
17  regarding the White Mountain Apache website?
18      A.    No.
19      Q.    In fact, can you list for us again briefly
20  the different types of boats that you've seen on the
21  Lower Salt?
22      A.    Sure.  I've seen all variety of canoes,
23  tandem, solo, different lengths and skill abilities;
24  hard shell kayaks; inflatable kayaks; rubber rafts;
25  rowboats.  I saw an aluminum motor boat at one point
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 1  that had launched at Phon D Sutton.  I've seen the
 2  sheriff's air boat or jet boat or whatever it's called,
 3  a whole number of contraptions that are somewhat
 4  similar to tubes, but much more advanced than tubes.  I
 5  may be forgetting something I -- quite a lot.  And
 6  then, of course, I've seen the Edith, catarafts.  Yeah.
 7      Q.    I'm going to take a look at the cross section
 8  map behind me here.  You were asked some questions
 9  about your cross sections by Mr. McGinnis and
10  Mr. Murphy yesterday, Mr. McGinnis yesterday and
11  Mr. Murphy in the previous week.
12            If we take a look at -- I'm going to stand up
13  here, and tell me if you can't see, Jon.  If we're
14  looking at Cross Section 3 here -- do you have those
15  cross sections in front of you, or can you see that,
16  the elevation, from where you are?
17      A.    You know, I can put that graphic up on the
18  screen here, if that would be helpful.
19      Q.    Let's do that, yes.
20            Okay.  If we could blow it up so we can see
21  Cross Section 3.
22            And to provide some context, this is a cross
23  section in Segment 5 or Segment 6?
24      A.    This is in Segment 6.
25      Q.    Okay.  So this is Lower Salt Segment 6, and
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 1  this is a cross section, one of six that were done in
 2  Segment 6?
 3      A.    Yes.
 4      Q.    Okay.
 5      A.    One of five that were done in Segment 6.
 6      Q.    One of five.
 7      A.    Six.  I'm sorry.  Six.
 8      Q.    Yep.
 9            And if we look at Cross Section 3, we see one
10  channel that comes down lower than the others.  Is that
11  what you would consider the main boating channel?
12      A.    I would assume that it was.  The way --
13  assume that it was.  The way to verify that would be to
14  look at the map that we used to generate the sections,
15  but I would assume that's the case.
16      Q.    Okay.  And how deep would that channel need
17  to get before water would spill over into the two
18  smaller channels to the right of the main channel?
19      A.    According to the cross section here, a
20  spillover would occur at about 15 feet of depth.
21      Q.    Okay.  So when the main channel is 15 feet,
22  at that point you may get water or you would get water
23  in the other two channels.  And then there are two
24  smaller channels on the left.  How deep would the main
25  boating channel have to be before you would get water
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 1  in those two smaller channels on the left?
 2      A.    A little more than 15 feet, a little more.
 3      Q.    Okay.  And is 15 feet enough for a boat?
 4      A.    I would think so, yeah.
 5      Q.    And would it be pretty clear, if you're on
 6  the river, where the channel is that's 10 feet deep or
 7  15 feet deep, as opposed to 2 inches?
 8      A.    Yes.
 9      Q.    And when those smaller channels fill, would
10  you characterize that as a flood state at that point?
11      A.    The smaller channels on the left side of the
12  cross section?
13      Q.    On the right side.
14      A.    On the right side?
15            Probably not.
16      Q.    Let me ask it a different way.  If you're not
17  in a flood, how many channels would you expect to be
18  filled?
19      A.    One or two.  And at the lowest flows, it
20  would probably be one.
21      Q.    But consistent with your testimony, there
22  were places -- and we know this from the surveys that
23  were done. -- that had more than one channel; is that
24  right?
25      A.    Yeah.  Most of the channel was -- most of the
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 1  river had a single channel, particularly at statehood,
 2  according to the available maps that we had.  There
 3  were some places where there were double channels, and
 4  there were a few isolated places where there might have
 5  been three.
 6      Q.    So if we take a look at Cross Section 1, for
 7  example, if we could scroll over to that, and here it
 8  looks like, generally, those two channels in the middle
 9  will fill up simultaneously; is that a fair reading of
10  that?
11      A.    That's pretty likely, yes.
12      Q.    And how much water would those two channels
13  have to have before the water spills into the left
14  smaller channels?
15      A.    The depth there would be about, oh, let's
16  say, 9 feet, maybe 10.
17      Q.    And based on your experience on the river,
18  would it be difficult or easy to distinguish which
19  channel was the deep channel?
20      A.    It would not be difficult at all at those
21  kinds of depths, no.
22      Q.    Okay, let's turn our attention to the depths,
23  and if you could pull up your Slide 282, please.
24                 MR. SLADE:  So we're looking at
25  Mr. Fuller's PowerPoint.  I don't have that evidence
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 1  number with me.
 2                 CO30, Part 364.  And we're also going to
 3  look at what has been submitted as evidence, the depth
 4  chart that Mr. McGinnis put together.  What is that?
 5                 DIRECTOR MEHNERT:  Correct.  CO33.
 6  BY MR. SLADE:
 7      Q.    And we're also looking at CO33.
 8            And, Mr. Fuller, your Slide 282, or Jon, has
 9  different depths of boats, their draws.  And where does
10  that come from?
11      A.    The table comes from the Utah Special
12  Master's report.  The graphic comes from -- I forget
13  the name of the river in Oregon.  There was a
14  navigability decision river that was determined to be
15  navigable in part based on this information here.  It's
16  the color graphics from the pictures of boats.
17      Q.    Okay.  So the table on the right side is from
18  the Utah Special Master report, where he listed
19  different boats and their draws, is that what I heard?
20      A.    Yes.
21      Q.    Okay.  And if we compare those boats to some
22  of the depths that were listed by Mr. McGinnis, let's
23  see which boats can fit in those depths.
24            Let's start with what you've testified is the
25  natural median of 1,230 cfs.  Can you list for me which
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 1  boats on the list from your Slide 282 could boat in
 2  that -- in those depths that are listed for the
 3  1,230 cfs?
 4      A.    If you could slide to your right about
 5  8 inches, and then I could.
 6            So do you want me to do it by cross section
 7  or do it all as one?
 8      Q.    I think we might have an easier time of
 9  saying which boats cannot be used in any of those cross
10  sections, based on the draws listed from the Special
11  Master report?
12      A.    None of them.  They all could be used.
13      Q.    And let's then look at 581 cfs, which -- do
14  you recall where that number comes from?
15      A.    Oh, that was one of the gyrations that -- I
16  think that's the addition of the Roosevelt median plus
17  the Verde median, and those are depleted flows, but I
18  think that's what they are, is the two added together.
19      Q.    Okay.  And, again, looking at the cross
20  section depths and then comparing those to the
21  depths required of the boats from the Special Master
22  report, which boats could not be used for 581 cfs
23  depths?
24      A.    Well, the 16 to 18-foot rowboat could be
25  used.  I'm going to have to go through them this way,
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 1  if you don't mind.
 2      Q.    Did you mean 6 to 12-inch?
 3            Oh, 16 to 18 --
 4      A.    16 to 18-foot long rowboat gives a draw of
 5  6 to 12 inches, so they could be used in any of those
 6  cross sections at 581.
 7            The 18 to 22-foot rowboat, 14 to 18 inches,
 8  18 would be 1.5.  You would be cutting it close at
 9  Sections 1 and 4 at the highest draw, which is pretty
10  good draw.  Must be fairly heavily loaded.
11            A steel rowboat at 18 feet gets you a little
12  higher than that.  You're going to be kissing the
13  bottom at 1 and 4, but would be available at the rest
14  of the reaches.
15            The motor boat, depending on whether you're
16  drawing 10 or 24 inches; at 10 inches, no problem.  At
17  24 inches, you're going to have trouble at 1, 4, 5 and
18  6.
19            And then the scow, drawing 8 inches, no
20  problem all the way through there.
21      Q.    And the canoe does not have any depth
22  provided?
23      A.    Not by the Utah Special Master, but we know
24  from expert testimony that none of those depths listed
25  would be of any issue at all.
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 1             EXAMINATION BY COMMISSIONER ALLEN
 2                 COMMISSIONER ALLEN:  Question,
 3  Mr. Fuller.  On the motor boat, doesn't the motor
 4  itself hang down below what would normally be
 5  considered the draft of the boat?
 6                 THE WITNESS:  I think that's how they --
 7  Mr. Commissioner, I believe that's how they got to the
 8  24, based on the same kinds of discussions I've seen in
 9  other cases and other places, and then the discussion
10  becomes about whether you could pick the motor up for
11  rapids or not, so -- but, yes, it does hang down below,
12  and that's why you get a greater draw.  You are
13  accounting for the prop.
14                 COMMISSIONER ALLEN:  Yeah.
15
16            REDIRECT EXAMINATION (CONTINUED)
17  BY MR. SLADE:
18      Q.    Okay.  And then Mr. McGinnis also listed
19  depths for 277 cfs.  Do you recall where he got 277?
20      A.    I believe that's my 90 percent, or the low
21  flow rate, of which 90 percent of the time it's greater
22  than.
23      Q.    How often would you expect the river to be at
24  277 cfs?
25      A.    Or below, 10 percent of the time.
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 1      Q.    So 90 percent of the time you would expect it
 2  to be higher?
 3      A.    If that statistic is correct in terms of flow
 4  duration, yeah.
 5      Q.    And what boats could be used at 277 cfs,
 6  using the Special Master data on draw of boats?
 7      A.    Well, our limiting depth there is at Cross
 8  Section 4 at 1 foot.  So you would be able to use
 9  rowboats of the shorter length up until the point where
10  you got to 12 inches, where you would be touching the
11  bottom, and that I would say you would want to be a
12  little bit more than that.  So the smaller rowboat, at
13  6 inches, sure.  The larger rowboats would be limited
14  at Section 4 at the low end.  Let's see, 1.6.  Would be
15  able to be used at 3 and not the other ones.
16            Steel rowboats at the 7-inch draw, no
17  problem.  19-inch draw, you're going to be able to use
18  it at Section 3.
19            The motor boats at 10 inches -- and, frankly,
20  I would like to have a chat with the Utah Special
21  Master about a motor boat drawing 10 inches with the
22  motor extended.  I'm not sure that's a good number.
23  But the 24 inches, a motor boat would not be acceptable
24  at any of those sections at 277 at the low end.
25            The scow, no trouble at any of the six cross
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 1  sections.
 2      Q.    And what is a scow?
 3      A.    A scow is a flatboat.
 4      Q.    Okay.  And it says 32 by 8 feet, and it says
 5  it draws 8 inches, right?
 6      A.    Yes.
 7      Q.    Could you fit 5 tons of wheat on a scow when
 8  it's at 32 by 8 feet?
 9      A.    Yes.
10      Q.    And it would draw 8 inches, according to the
11  Special Master of Utah?
12      A.    It's not clear what weight.  I don't recall
13  anyway what weight or loading that he came up with for
14  that, but clearly it would draw more than an empty
15  boat.  But 5 tons, 8 inches?  I don't know the answer.
16  My gut feeling is that it might be a little bit more
17  than that.  Depends on the design of the boat and where
18  the measurements are, whether that's at the beam or at
19  the bottom.
20      Q.    And did Mr. McGinnis also go over the higher
21  flow, which would be the 10 percent depths?
22      A.    I wish I remember, but I don't.
23      Q.    Is it on the chart?
24      A.    No.
25      Q.    Okay.  So he did the low flow and then your
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 1  median flow and what appears he thinks the median flow
 2  might be, but he didn't do the higher flow depths?
 3      A.    That's correct.
 4      Q.    Okay.  Would all the boats that the Special
 5  Master provided fit, in terms of draw, on any depths
 6  higher than 1,230 cfs?
 7      A.    The depths would be higher, and the boats
 8  would all go, go through.
 9      Q.    So when Mr. Hood asked you if you used the
10  Hyra standard exclusively to consider what the river
11  could support in terms of boats, is this slide evidence
12  that you did not use the Hyra method exclusively?
13      A.    Yes.
14      Q.    And in any case, where you did use the Hyra
15  method, does the river's depths exceed the minimum
16  depths of the Hyra method?
17      A.    Yes.
18      Q.    But these cross sections are only one line of
19  evidence that you used; is that right, Jon?
20      A.    Yes, it is.
21      Q.    Okay.  Briefly, can you list the other lines
22  of evidence?
23      A.    Well, we looked at historical boating
24  accounts.  We looked at historical descriptions of the
25  river.  We considered all of the evidence that was
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 1  placed in front of us.  Mr. McGinnis asked me a lot of
 2  different things, different legal decisions and
 3  whatnot.  All of these things we considered;
 4  photographs of the river, maps of the river.  I think I
 5  said descriptions already; my own field experience, as
 6  I've mentioned a number of times now, sitting in a boat
 7  going down the river; looking at photographs over a
 8  wide range of conditions; talking to expert boats --
 9  boaters, people who have commercial boaters; talking to
10  Brad Dimock, who builds historic boats or replica
11  boats; many, many, many things.
12      Q.    And based on all of that evidence, the depths
13  recorded by historical accounts, historical boating
14  that occurred, rating curves, your own observations,
15  it's your opinion that the depths would have been
16  sufficient on the Salt for the types of boats that the
17  Utah Special Master listed that we discussed?
18      A.    Yes.
19      Q.    At some points, some?
20      A.    Yes.
21      Q.    Mr. Murphy asked you a question why did you
22  include one particular cross section in your
23  PowerPoint, and I'm not sure I got an answer from that.
24  Is there a reason you had one particular cross section
25  in your PowerPoint, as opposed to all of the other six?
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 1      A.    Well, all six were presented in the report,
 2  in the appendices of the report and whatnot; but the
 3  graphic that was used in the original report is what we
 4  just used.  So for whatever logic went into why we
 5  picked it the first time around, we just -- I just
 6  grabbed the same one.
 7            And to tell you the truth, you know, the
 8  rating curve is one line of evidence.  And I talked in
 9  my direct testimony about some of the problems with
10  relying on just a single cross section or a couple of
11  single cross sections in trying to characterize a
12  natural river and the kind of variability that really
13  occurs out there.
14            And, you know, you see that when you talk to
15  the -- you hear that when you talk to the boaters and
16  read their descriptions.  Somebody handed me something
17  from Slingluff the other day, and I was reading past
18  where they were asking me about it, and Slingluff was
19  talking about the exact same thing.  They asked him
20  what the depth was, and he said it's really hard to
21  characterize the depth at a point, because the rivers
22  vary.  They get deeper in pools and they get shallower
23  in riffles.
24      Q.    Ms. Consoli asked you a question about a
25  novice boater.  Do you remember that conversation?
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 1      A.    I do.
 2      Q.    Okay.  And I think she was -- she used,
 3  unfortunately, Mr. Hood as the novice boater example.
 4  I don't know his experience boating, but let's pick a
 5  novice boater who has no experience boating.  Is that
 6  the boater that you considered would be your commercial
 7  boater when you're thinking about whether the river's
 8  navigable or not for commercial purposes?
 9      A.    I've never seen any direction from any of the
10  court decisions that I've read or any discussions with
11  any attorneys on both sides of the navigability issue
12  that indicates that rivers have to be navigable by
13  unskilled people who don't know how to operate boats.
14            That doesn't seem to make much sense to me.
15  Much the same that we require people to have some
16  experience to get behind the wheel of a car, that
17  seems, to me, make sense that you would look at
18  somebody who had at least some competency in boating.
19  But I think I also said to her that on this river it
20  wouldn't take that long to develop those kinds of
21  skills.
22                 CHAIRMAN NOBLE:  Mr. Slade, can we take
23  a break here?
24                 Let's do a short ten minutes.
25                 (A recess was taken from 2:48 p.m. to
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 1  2:59 p.m.)
 2                 CHAIRMAN NOBLE:  Let's proceed.
 3                 MR. SLADE:  Thank you, Mr. Chairman.
 4  Back with Mr. Fuller.
 5  BY MR. SLADE:
 6      Q.    And I wanted to discuss some of the documents
 7  that Mr. McGinnis talked to you about.  The first one
 8  is the Kibbey decree, which is the Lower Salt EI-6, and
 9  this -- do you have that in front of you, Jon?
10      A.    Yeah.
11      Q.    And do you have a complete copy?
12      A.    I have a copy that has 78 pages.
13      Q.    Okay.  I think Mr. McGinnis gave a shortened
14  version, and I can understand why.  It's a big
15  document.
16            Is it your understanding that the Kibbey
17  decree was a decision by Judge Kibbey in 1892 regarding
18  water rights on the Salt?
19      A.    Yes.
20      Q.    Okay.  And in that case, were there any facts
21  specifically about whether the river is navigable or
22  not?
23      A.    Well, there are facts -- well, facts not
24  navigable.
25            There are facts relating to flow rates, and
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 1  then there's, I believe, an opinion or something about
 2  it being nonnavigable.  But, no, I didn't find any
 3  facts to support anything surrounding that opinion
 4  about nonnavigability.  There's no depths, no boat
 5  type, no accounts of boating, none of the kind of
 6  evidence that we use in a particularized assessment.
 7      Q.    In fact, if you turn to page 5, at the
 8  bottom, the last paragraph there that's incomplete
 9  lists a bunch of the plaintiffs, from Mesa Canal, Tempe
10  Irrigating Company, Utah Canal, Grand Canal, and then
11  it says they are alleging that the Salt River is a
12  natural unnavigable stream.
13            And that goes onto page 2.  Did I read that
14  correctly?
15      A.    It says on the last line "...against the
16  Arizona canal company, alleging the Salt River is a
17  natural [nonnavigable] stream rising in the mountains
18  [of] the eastern part of the territory."
19      Q.    Have you seen anything or were you presented
20  with anything where Judge Kibbey said it was a
21  nonnavigable stream?
22      A.    I haven't.
23      Q.    And would it make sense that plaintiffs in
24  the case, canal companies, irrigation companies, would
25  claim that the river is nonnavigable?
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 1      A.    Well, they continue to do so today.
 2      Q.    Are you referring to SRP?
 3      A.    Yeah.  Well, them and the Salt River Valley
 4  Water Users, whatever the difference in relation
 5  between those two are.
 6      Q.    Do we also have some facts, and I think you
 7  mentioned it, about the flow rates of the Salt as they
 8  understood them in 1892?
 9      A.    Yeah, I believe we included some of that
10  information in the Lower Salt report.
11      Q.    Okay.  Let's go through a little of that from
12  the Kibbey decree, and I'm on page 1, the second big
13  paragraph.
14            Could you read where it says "During"?
15      A.    "During the winter months"?
16      Q.    Yes.
17      A.    "During the winter months of December,
18  January, February, and until the middle of May, there
19  is a large volume flowing in the river, more than
20  adequate for the irrigation of all the lands in the
21  valley."
22      Q.    Okay.  How many months did they list there?
23      A.    Well, they specifically name four, but they
24  left out March and April, which is inclusive there, so
25  that would be six.
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 1      Q.    Okay.  And they're saying for approximately
 2  six months there's a large volume flowing in the river?
 3      A.    That's what they're saying, yes.
 4      Q.    And if we turn to then page 5, and do you see
 5  the sentence in the -- just about the middle of the
 6  page that begins "While"?
 7      A.    "While the river during"?
 8      Q.    Yes.  No.  Yes.  Could you read that
 9  sentence, please?
10      A.    "While the river during the months in which
11  hay and grain and the ordinary agricultural crops are
12  being grown had in it a vast volume of water, this
13  volume diminished with the advance of the season, from
14  thousands of cubic feet per second to about, at a
15  minimum of, three hundred cubic feet per second, and as
16  both the increase of population and the different
17  products to which the land was cultivated increased --"
18            Keep going?
19      Q.    For the record, let's keep going till the
20  end.
21      A.    "-- the demand for water in the summer months
22  when the supply is the least, aggravated by an
23  unnecessary and very considerable waste of water,
24  exceeded the supply."
25      Q.    Okay.  That's fine.  So did they give us an
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 1  estimate of what the higher end was for cubic feet
 2  there?
 3      A.    Well, they did say thousands of cubic feet.
 4      Q.    So that's more than 1,230, which is your
 5  median estimate; is that right?
 6      A.    Yes.
 7      Q.    And did they give us an estimate of the
 8  minimum that the river got to?
 9      A.    300 cfs.
10      Q.    Okay.  And they said -- is it your
11  understanding from that sentence that it did not get
12  below 300 cfs?
13      A.    Well, they describe it as a minimum, so that
14  would be not getting below, yeah.
15      Q.    And that minimum is actually more than the
16  277 cfs that Mr. McGinnis wrote on his depth chart; is
17  that right?
18      A.    And that's for the 90 percent flow, not the
19  floor.
20      Q.    You were also asked some questions about the
21  Kent decree.  Do you recall those?
22      A.    Yes.
23      Q.    And that's a similar water rights case from
24  1910?
25      A.    It is a water rights case.  I can't testify
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 1  to the similarity, but . . .
 2      Q.    And that was Lower Salt Exhibit EI-6.  And at
 3  that point, had the river been even more allocated to
 4  canal and irrigation diversions than in 1892, when the
 5  Kibbey decree came out?
 6      A.    Yes.
 7      Q.    So would the river be less navigable, in your
 8  opinion, when the Kent decree comes out in 1910, about
 9  18 years later?
10      A.    The more water you take out of the river, the
11  less navigable it becomes in its depleted condition.
12      Q.    And did the Kent decree have any facts about
13  the river's use for navigation in the decree?
14      A.    I wasn't able to find, nor has anybody, that
15  I'm aware of, submitted any facts that support Judge
16  Kent's decree regarding the -- or decree -- his
17  statement regarding the nonnavigability of the river.
18      Q.    It was a decree.  You're right.
19            So regarding the Kibbey and the Kent
20  decision, did what we just went over regarding the lack
21  of evidence for navigability facts and the fact that we
22  don't have -- we have canal companies as plaintiffs,
23  did that factor into your decision to not use those
24  decisions with much weight?
25      A.    Well, I did read them at the time we did the
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 1  original report and scoured them for what information I
 2  could find in terms of the kinds of facts that I was
 3  charged with collecting, and they're a little sparse on
 4  that.  So I do believe I mentioned in the report, as we
 5  discussed with Mr. McGinnis the other day, that those
 6  guys did render that, that made those statements.  But
 7  lacking the particularized information that I was
 8  charged with collecting, I didn't find them to be
 9  particularly useful.
10            So it was very difficult to place that
11  statement in the context of the kind of evidence that
12  we need to consider for this river.
13      Q.    And do you also have the Lacy report in front
14  of you, which is Lower Salt 012-2-2?
15      A.    I have it somewhere here.
16      Q.    If you could try to pull that up.  I believe
17  I gave you a more complete copy during one of our
18  breaks.
19
20             EXAMINATION BY COMMISSIONER ALLEN
21                 COMMISSIONER ALLEN:  Jon, what was the
22  date of the Lacy report?
23                 THE WITNESS:  I'll tell you when I find
24  it.  I know it was done prior to ANSAC being formed.  I
25  believe it was the mid to late '80s.  I'll take a look.
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 1  I've got the cover sheet here.  I think it was '86 or
 2  '89.
 3                 '87.
 4
 5            REDIRECT EXAMINATION (CONTINUED)
 6  BY MR. SLADE:
 7      Q.    Jon, that's my fault.  I have the complete
 8  copy here.  Let me give that to you.
 9            And Mr. McGinnis asked you a few questions
10  about the Lacy report; is that right?
11      A.    He did.
12      Q.    And that report is entitled "A Historical
13  Analysis of Portions of the Salt and Gila Rivers."
14  It's Lower Salt EI-12, Part 2, Tab 2.  And Mr. McGinnis
15  gave you a shortened version of the report.  I've given
16  you the whole report.  Do you have that in front of
17  you?
18      A.    I do.
19      Q.    Can you turn to the -- I believe it's the
20  bibliography in the back, and can you find the spot
21  where it lists the Salt boating accounts?
22      A.    Yes.
23      Q.    And can you tell me how many boating accounts
24  that report listed at the time in 1987?
25      A.    I'm looking at page 43.  Is that where you're
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 1  looking at?
 2      Q.    I don't have it in front of me, so . . .
 3      A.    Oh, I'm sorry.
 4            And are you excluding ferries, or are you
 5  including ferries?
 6      Q.    Exclude ferries.
 7      A.    It has the Burch account from the Gazette in
 8  1885, and then it has a second article relating to the
 9  Burch account.  It mentions that their undisputed
10  conclusion was that they could deliver logs.  And then
11  it has a third article that relates to that account.
12  So that's three articles on one account.
13            That's the only -- that's the only downriver
14  account they have.  The rest of them -- well, I'm
15  sorry, they have one from 1889.  That's the Gentry and
16  Cox, where they took the ferry boat, the large ferry
17  boat it says, that had been used for years on the Salt
18  River at the Maricopa Crossing and then snagged.  They
19  don't mention that it was on the Gila, but . . .
20      Q.    Any others?
21      A.    No, those two.
22      Q.    So the Lacy report, which Mr. McGinnis
23  questioned you about, from 1987 has, by your count, two
24  boating accounts?
25      A.    Yes, unless there's any in the Gila.
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 1            No, it just says Salt River here.
 2            Yeah, unless there's one in -- I guess there
 3  are some accounts from the Gila, so some of the Gila
 4  accounts.  We only have the one where they took the
 5  train up, and so I think that one's in here too.
 6      Q.    Did they -- would that account be a Salt
 7  River boating account?
 8      A.    Well, that's the one where they, you know,
 9  they got down to below Florence and then they took the
10  train up to Phoenix, visited some people, and then
11  continued on down and rejoined the Gila further
12  downstream.
13      Q.    Do you see that account in there?
14      A.    It may be in here.  I'm not remembering the
15  title of that one, but it may be.  So that may take it
16  up to three.  So it's two or three.
17      Q.    And how many accounts, successful accounts,
18  do you have in your report?
19      A.    A lot more than that.
20      Q.    That's fair.  We'll come to that later.
21      A.    Yeah.
22      Q.    So was that a factor in how much weight you
23  gave the Lacy report?
24      A.    I did read the Lacy report at the time we did
25  the original work, and I used it as a springboard to
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 1  look for other things, so -- yeah, I didn't feel like
 2  it -- well, we found more than they did.  We may have
 3  had more time.
 4      Q.    And, actually, can you turn to page 32 of
 5  that report, and do you see the second sentence?
 6      A.    "The Gila was"?
 7            I have the "Conclusions" here, Eddie.
 8      Q.    Good.
 9            Do you see the last full paragraph on
10  page 32, and, again, we're still in what's referred to
11  as the Lacy report, which is "A Historical Analysis of
12  Portions of the Salt."  Do you see the last paragraph
13  and the second sentence that is in parens, that begins
14  "The Salt River"?
15      A.    Yes, I do.
16      Q.    Can you read that sentence?
17      A.    "The Salt River was dry or had minuscule
18  amounts of water most of the time, and the Gila [River]
19  was easily forded."
20      Q.    Is what you just read consistent with the
21  1892 Kibbey report, where it said there were large
22  volumes of water for six months and the minimum was
23  300 cfs?
24      A.    I have no knowledge of any source that in its
25  ordinary and natural condition, the Salt River was ever
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 1  dry.
 2      Q.    So would that be another factor why you
 3  didn't put much weight on the Lacy report?
 4      A.    Like I say, we considered the evidence that
 5  was in it and found it to be incomplete and perhaps not
 6  considering the ordinary and natural condition of the
 7  river as we talk about it this time around.
 8      Q.    And Mr. McGinnis asked you about a case
 9  called Salt River Pima-Maricopa Indian Community versus
10  Arizona Sand & Rock Company.  Do you have that in front
11  of you?
12      A.    I will in just a second.
13      Q.    Looks like this.
14            Thanks for your patience, Commissioners.  We
15  have had a lot of paper.  We're working through the
16  paper log here.
17      A.    Sorry.  I have it now.
18      Q.    Okay.
19            This is Lower Salt EI-2.  And do you see
20  where it says Salt River Pima-Maricopa Indian Community
21  versus Arizona Sand & Rock Company?
22      A.    Yes.
23      Q.    And this is the case that Mr. McGinnis talked
24  with you about?
25      A.    Yes.
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 1      Q.    And you also have a case -- let me provide
 2  you that case now.
 3            Do you have in front of you right now State
 4  ex rel. Winkleman v. Arizona Navigable Stream
 5  Adjudication Commission?
 6      A.    Yes.
 7      Q.    Can you turn to the case I just gave you, the
 8  Winkleman case, Paragraph 24?
 9      A.    Do you need to give some kind of cite for
10  this or anything?
11      Q.    Yeah.  Look at the -- if you see the
12  paragraph symbols --
13      A.    Yeah.
14      Q.    -- turn to that Paragraph 24.
15            Excuse me, 34.
16            32.  Excuse me.  Paragraph 32.  The heading
17  is Preclusion of Appellants' Assertion of Navigability.
18      A.    Yes.
19      Q.    And this is Winkleman 224 Ariz. 230.
20            And can you read that paragraph, please?
21      A.    Paragraph 32?
22      Q.    Yes.
23      A.    "SRP also contends that Appellants are
24  precluded by the doctrines of res judicata and
25  collateral estoppel from asserting the River's


Coash & Coash, Inc.







SALT RIVER     VOLUME 6    11/18/2015 Page 1407


 1  navigability based on proceedings in Salt River
 2  Pima-Maricopa Indian Community v. Arizona Sand & Rock
 3  Company (SRPMIC)," and then lists the number
 4  CIV 72-376-PHX (D. Arizona April 13th, 1977), "a
 5  consolidated federal district court case on which ANSAC
 6  relied in making its determination."
 7      Q.    Okay.  And are they referring to the case
 8  that Mr. McGinnis provided you, that you also have in
 9  front of you?  Is that the same case?
10      A.    Has the same name and the same CIV number,
11  yeah.
12      Q.    Okay.  So we can assume that's the same case.
13            And then could you refer to Paragraph 35 in
14  the Winkleman decision?
15      A.    Okay.
16      Q.    And can you read that paragraph please?
17      A.    "SRP contends that, because the parties in
18  SRPMIC stipulated that the River was not navigable, and
19  that stipulation was incorporated in the district
20  court's final [statement], the State is (and therefore
21  [the] appellants are) precluded from litigating the
22  issue of navigability in this case.  We disagree."
23      Q.    And then could you turn to Paragraph 37?
24      A.    Okay.
25      Q.    And about halfway down there's a sentence
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 1  that begins with "Further."  Do you see that?
 2      A.    I do.
 3      Q.    Can you read that, please?
 4      A.    "Further, in SRPMIC, the district court was
 5  not required to and did not conduct the particularized
 6  assessment of the River's navigability required by
 7  Hassell.  See 172 Arizona at 371, 837 P2.d at 173; see
 8  also Calmat 172 Arizona at 311, 836, P2.d at 1021.
 9  Instead, the court simply adopted the parties'
10  stipulations.  Because the Director of ADOT could not
11  simply give away potentially public trust land, see
12  Hassell --"
13      Q.    You can skip the numbers there.
14      A.    Thank you.
15            "[SRP] is irrelevant to these proceedings --"
16  I'm sorry.
17            "SRPMIC is irrelevant to these proceedings
18  and the doctrines of res judicata and collateral
19  estoppel do not apply."
20      Q.    Okay.  So I know you're not a legal scholar,
21  but is it your understanding, from what we just read,
22  that the court in Winkleman was explicitly saying that
23  the case that Mr. McGinnis handed you, SRP-Maricopa
24  Indian Community, is irrelevant?
25      A.    Yes.  And that was kind of our experience.
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 1  Heard about this case through Jim Braselton, who I
 2  believe was representing First American Title, and he
 3  allowed us to come look through his archives when we
 4  were doing the original studies, and we looked through
 5  the box to find information, and there was no factual
 6  information regarding navigability that went with the
 7  case information that he had.  So that's my own
 8  experience as well.
 9      Q.    So that would factor into the amount of
10  weight that you would give that decision?
11      A.    Yeah.
12      Q.    You were also provided a document by Troy
13  Péwé.  Do you have that in front of you, the
14  "Morphology of the Salt River"?
15      A.    I do.
16      Q.    And I don't think Mr. McGinnis went over
17  this, but on page 2, the third full paragraph, can you
18  read what that says, please?
19      A.    It starts "The Salt River"?
20      Q.    Yes.
21      A.    "The Salt River is a braided stream; it has a
22  series of anastomosing channels, although only one or
23  two are occupied except in times of flood."
24      Q.    Okay, and if you stop there.
25            What does that mean to you when you read
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 1  that?
 2      A.    That means Dr. Péwé is saying exactly what
 3  I've been saying here; is that it's braided at flood
 4  conditions, but when we're in non-flood conditions,
 5  only one or two of those channels are occupied.  So
 6  it's a compound channel is what he's describing,
 7  without using those terms.
 8      Q.    Do you have in front of you the William Graf
 9  publication, "The Salt and Gila Rivers in Central
10  Arizona"?
11            And that is Lower Salt EI-23.
12            And the previous Péwé article was CO26-E.
13      A.    I have a portion of that book, yeah.
14      Q.    Okay.  Can you turn to page 117, please?
15            And I believe there was some discussion
16  between you and Mr. McGinnis about the first sentence
17  of the paragraph that's directly underneath "Channel
18  Form."  Can you read that sentence?
19      A.    "The channel here is braided." [Quoted as
20  read.]
21      Q.    Okay.  And based on your understanding of
22  what Mr. Péwé just described and your own expertise,
23  what does Mr. Graf mean where he says "The channel
24  pattern here is braided"?
25      A.    He's talking about the existing condition,
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 1  for one thing; but he's also talking about the
 2  overall -- the flood channel of the river.  And you can
 3  see that a little further down, where he describes the
 4  channel as being a mile wide or 1.6 kilometers wide.
 5  So clearly he's not talking about the low flow channel.
 6      Q.    How wide is the low flow channel?
 7      A.    In its ordinary and natural condition, it
 8  was, you know, a hundred to 300 feet.  Right now, in
 9  terms of a wet channel, and at the time when Will was
10  writing this, there is no wet channel, so . . .
11            As a matter of fact, Will Graf is a friend of
12  mine, and he's now in South Carolina and married his
13  professor.  After the Gila hearings I called him up and
14  talked to him about compound channels, and he and I are
15  on the same page.
16      Q.    So you're capacity, based on what Mr. Péwé
17  has written, your conversations and your readings of
18  Mr. Graf, your own experience, your understanding of
19  the surveys that were done, your experience on the
20  river, that the river, in its ordinary and natural
21  condition, was not a braided river?
22      A.    Not the boating channel, no.
23      Q.    Can you pull up Slide 143, please?
24            And do you also have in front of you what was
25  handed to you, I believe yesterday, a photo of the
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 1  junction of Tonto and Salt Rivers?  You got a color
 2  copy.  I think we got black and white copies.  It has
 3  141 on the front.
 4      A.    I think the color copy went back, and I ended
 5  up with a black and white.
 6      Q.    If you need my copy, I can provide that.
 7      A.    That would be quicker.
 8            141, got it.
 9      Q.    And I believe this was -- this 141 picture
10  was provided to you to indicate, from what the attorney
11  believed, was a braided river.  Was that your
12  recollection of the discussion that you had; that the
13  river -- that the picture was provided to you because
14  it indicated that it was a braided river?
15      A.    You know, I've gone through this so many
16  times it kind of all runs together for me, but that may
17  have been where he was going, maybe multiple channels,
18  but I don't know.  Whatever.
19      Q.    Do you see a braided river in that picture?
20      A.    Well, I think -- there are multiple channels
21  there.  Mostly not, I mean particularly when you
22  compare it to what's on Slide -- what is that, 143? --
23  143, and you're looking at essentially the same area, a
24  different aspect.  I see the Tonto coming in.  That's
25  one of the channels.  It looks like there's a channel
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 1  that splits and goes off river right and joins the
 2  Tonto and then comes down with the Tonto.  It looks
 3  like there's an overflow channel.
 4            It's not clear what level of flow this is at,
 5  and as I've mentioned before, the higher the flow
 6  level, the more likely it is to be braided.  And I
 7  think as I also mentioned in my original direct
 8  testimony, that of all the reaches of the Salt River,
 9  it's likely to experience some braiding right here,
10  particularly at higher flows or immediately after
11  higher flows, because you have the confluence with the
12  Tonto Creek, so you have kind of a delta that may be
13  depositing sediment there as it joins the Salt, and you
14  also have the constriction as the open area that comes
15  down enters the narrower canyon of the Segment 4.  So
16  there's some reasons to deposit sediments in those
17  cases.  You're more likely to form a multiple channel
18  thing here.
19            And I think this, Eddie, is that in this
20  picture, in 141 picture, you could have a reasonable
21  discussion about whether you want to call that braided.
22  There are clearly obvious channels that are the low
23  flow channel, and I don't think I would -- you or I or
24  even a novice boat man would be at all confused about
25  where to put your boat going through here.
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 1      Q.    And this is sort of a snapshot of the
 2  junction of Tonto and Salt Rivers, which is Segment 3;
 3  is that right, this Photo 141?
 4      A.    Yes.
 5      Q.    Okay.  And so if we want to expand what that
 6  segment looks like, we could look at your Photo 143 --
 7  your Slide 143; is that right?
 8      A.    Yeah.  It's of a different aspect and you're
 9  looking more upriver than you are in the 141 picture
10  here.
11      Q.    And do you see a continuous channel from that
12  picture, which was taken in 1904?
13      A.    Yeah, and that's indeed what causes me to
14  conclude that we may be looking at a higher flow
15  condition here, because you can see that there are high
16  flow channels that are dry on Slide 143, but the low
17  flow channel is a single channel through there.
18      Q.    You can also see some houses or structures on
19  the right in Slide 143?
20      A.    Yeah.
21      Q.    Can you estimate, based on seeing those
22  structures, how wide the river is in that photo, or
23  based on your knowledge of rivers in general?
24      A.    It would be an estimate.  Of course, you
25  know, it depends on how long those structures are; but,
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 1  typically, you know, you're looking at some structures
 2  that are as long as the river is wide and then some
 3  other features here that are -- I think I would want to
 4  blow it up greater and spend a little more time here,
 5  but, to me, I guess the river is 30 to 50 feet wide in
 6  this segment.  Wider than a boat.
 7      Q.    Can you go to Slide 15, please, Jon?
 8            And we're not going through all the slides, I
 9  can assure you that?
10            I believe you were asked a question whether
11  the river is braided at Q2 and Q10.  And is Q2 a
12  two-year flood?
13      A.    Yes.
14      Q.    And Q10 a 10-year flood?
15      A.    Yes.
16      Q.    So is whether the river braided at Q2 or Q10
17  irrelevant for purposes of navigability discussions?
18      A.    Yes.
19      Q.    And can you go to Slide 45, please?
20            On the lower left, there's a picture of the
21  Salt River, and there seems to be some sort of sand or
22  gravel coming in from river right.  Do you see that?
23      A.    I do.
24      Q.    How wide is the opening of the channel where
25  there is no sand or gravel, from your estimate?
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 1      A.    Well, here it would be possible to make an
 2  estimate by looking at a topographic map.  I didn't do
 3  that, but from my recollection, you know, we're looking
 4  at 50 feet.
 5      Q.    Wide enough for a boat?
 6      A.    Wide enough for a boat, no question.
 7      Q.    Can you go to Slide 141, please?
 8            Did I get that wrong?
 9            140.
10            I think you were asked some questions about
11  this particular flatboat and if you would use this in
12  Segment 3 in its natural and ordinary condition.  Do
13  you recall that?
14      A.    Yes.
15      Q.    Okay.  And I believe you testified that this
16  wouldn't be the boat you would design or choose to use
17  in that area?
18      A.    Yes.  But I think I also said that you
19  probably could get down there in Segment 3.
20      Q.    Were there other people that did use
21  flatboats in Segment 3 historically?
22      A.    Yes.  Although, we parsed it out with
23  Mr. Hood this morning and determined that those were --
24  well, some of those were on the impoundment, and that
25  there was a smaller number of flatboats that didn't go
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 1  on its ordinary and natural condition.
 2      Q.    Were there people that used flatboats in
 3  Segment 4 historically?
 4      A.    Yes.
 5      Q.    And Segment 5?
 6      A.    Yes.
 7      Q.    And Segment 6?
 8      A.    Yes.
 9      Q.    You talked a little bit with Mr. Sparks about
10  Segment 2 and the lack of historical boating that is in
11  Segment 2 that we have in the record.
12            At statehood in 1912, was there a road that
13  went to the Salt River Canyon that we have today, like
14  we have today?
15      A.    No, not like we have today.
16      Q.    Were there settlers in Segment 2?
17      A.    There may have been somebody ranching Gleason
18  Flat, but I'm not aware of any others.
19            I know that the Apache lived there
20  seasonally, but you asked me about settlers, so . . .
21      Q.    Sure.
22            And are you aware of court cases that have
23  said where there was no civilization or access, the
24  courts should look for susceptibility of a river,
25  rather than its navigable in fact use at that time?
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 1      A.    Yeah.  That's my understanding of what the
 2  idea of susceptibility is about.  We covered that case.
 3      Q.    And, in fact, I believe you said the Boy
 4  Scouts were the first group to use the -- to go to
 5  Segment 2?  Was that from your Land Department report?
 6  I'm correct, the Boy Scouts?
 7      A.    I think that may have been in the small and
 8  minor watercourse study that was done by Stantech.  Oh,
 9  no, actually, there was a -- in the History section of
10  the Upper Salt report, yeah, there was a line that said
11  the Boy Scouts, in conjunction with somebody, I think
12  kind of popularized recreational boating in Salt River
13  Canyon.
14      Q.    What kind of experienced boaters do you think
15  the Boy Scouts would have been?
16      A.    That specific group, I have no idea.  I've
17  seen a number of Boy Scout troops out on the river and
18  actually done some canoe merit badge training for them
19  in other places on the Salt River, and generally very
20  little.  Boy Scouts are young men, so . . .
21      Q.    And that's Segment 2, I believe?
22      A.    Yeah.
23      Q.    Let's talk about the Burch trip just a little
24  bit.  Do you recall the Burch trip, where they explored
25  for the possibility of logging and bringing those logs
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 1  down through the Salt?
 2      A.    I do.
 3      Q.    Okay.  And do you remember what their
 4  conclusion was after they did that trip?
 5      A.    Yeah.  I believe that the line in the report
 6  on the paper was undisputable conclusion is that it
 7  could be done.
 8      Q.    And Mr. Burch at that time was a sawmill man?
 9      A.    Yes.
10      Q.    So would you have expected him to understand
11  what it might take to float logs down the Salt?
12      A.    You would think, yeah.
13      Q.    And that account is different than the Hayden
14  account, where Hayden said that you couldn't float logs
15  down; is that right?
16      A.    That was his conclusion.
17      Q.    And based on the distinction between the
18  Burch account and the Hayden account and based on what
19  you've read about the Hayden account, it was your
20  conclusion that the Hayden account was really upriver,
21  more near the Black River?
22      A.    Yes.  It was interesting, also, that we
23  learned that even after that initial failure, Hayden
24  apparently went back out the next month and tried
25  again.  So he must have felt like there was something
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 1  that was compelling him to try it again.
 2      Q.    Any reason why you don't think Burch -- well,
 3  do we have anything in the record that says whether
 4  Burch did or did not float logs after he decided it
 5  could have been done?
 6      A.    No.  In fact, what we said is, what is it,
 7  something like he has partially a contract, he has
 8  partially contracted.  I'm not sure what a partial
 9  contract means in terms of -- so it may be the partial
10  part came to play and he lost his contract.  I have no
11  idea.  I don't have anything in the record that says he
12  did what he did.  So the railroad ties or whatever else
13  that he was producing could have been produced
14  elsewhere by someone else.
15      Q.    You were asked some questions about boating
16  and the dangers associated with it.  Does the Salt
17  present any more danger -- and let's take it segment by
18  segment. -- on Segment 2 than other rivers you've been
19  on?
20      A.    I have been on rivers that are -- well, I'm
21  not sure I would call them dangerous.  I mean it's
22  dangerous to get out of bed in the morning, but there
23  are -- especially when you have to come here.
24            I've been on rivers that are -- have higher
25  class rapids before, have more rapids than the Salt
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 1  River.  I've been on rivers that have less.  So it's in
 2  the range of my experience, and I'm not a particularly
 3  aggressive boater, so . . .
 4      Q.    If a river is very deep, does it have a
 5  particular danger for drowning?
 6      A.    Well, yeah, if it's water and you can get
 7  your head underneath it, people can drown in it,
 8  so . . .
 9      Q.    And if the river has a high velocity, is that
10  another particular danger that river might have?
11      A.    Yeah.  Yeah.
12      Q.    And if a river is extremely wide, could that
13  present a particular danger?
14      A.    I suppose, if you fell out of a boat and were
15  separated and it was too far for you to swim, or if it
16  were -- and it was deep.  I mean if it was wide and
17  shallow, then you can stand up and walk, so no.
18      Q.    Can we turn to your summary of the boating
19  accounts page in your PowerPoint?
20      A.    Do you happen to recall the page number?
21      Q.    204.
22      A.    Okay.
23      Q.    And this is the first page.  You have 204,
24  205, 206 and 207 that list all of the historical
25  boating accounts, whether they were successes, and the
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 1  segment that they were done in; is that right?
 2      A.    Yes.
 3      Q.    Okay.  And when you were asked questions
 4  about some of the historical boating accounts, were you
 5  asked questions about all of the historical boating
 6  accounts or just some of them?
 7      A.    Just some of them.
 8      Q.    And that's by opponent attorneys.  We talked
 9  about all of the accounts, correct?
10      A.    We did.
11      Q.    And can you summarize again for us how many
12  accounts were successful, based on these charts?
13      A.    Well, the vast majority of them.  So I had it
14  at 28 trips, and 2 were unsuccessful.  And only 1 of
15  those occurred in Segments 2 through 6, in my opinion.
16      Q.    And what is your definition of success,
17  again?
18      A.    The boat and the boater and the materials in
19  it -- well, boat and the boater got to the bottom with
20  the boat or in the boat.
21                 MR. SLADE:  Those are all of the
22  questions I have, Jon, and Mr. Chairman, Commissioners.
23                 CHAIRMAN NOBLE:  Thank you very much.
24                 Thank you, Mr. Fuller.
25                 THE WITNESS:  You're welcome.
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 1                 CHAIRMAN NOBLE:  Mr. Gookin, are you up
 2  next?
 3                 We'll take a short break while
 4  Mr. Gookin loads his computer.
 5                 (A recess was taken from 3:41 p.m. to
 6  3:50 p.m.)
 7                 CHAIRMAN NOBLE:  Mr. Murphy.
 8                 MR. MURPHY:  Thank you, Mr. Chairman.
 9                 Tom Murphy on behalf of the Gila River
10  Indian Community.
11
12        THOMAS ALLEN JAUDON GOOKIN, P.E., RLS, PH,
13  called as a witness on behalf of the Gila River Indian
14  Community, was examined and testified as follows:
15
16                    DIRECT EXAMINATION
17  BY MR. MURPHY:
18      Q.    Could you please state your name for the
19  record?
20      A.    Thomas Allen Jaudon Gookin.
21      Q.    All right.  So let's start with the initials
22  after your name.  P.E. is what?
23      A.    I'm a registered professional engineer in
24  civil engineering in Arizona, California, and Nevada.
25      Q.    Okay.  The RLS is what?
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 1      A.    I'm a registered land surveyor in Arizona.
 2      Q.    PH, I'm assuming, is not pinch-hitter?
 3      A.    Sounds good.  I like it better than what it
 4  is.
 5            It's a certification issued by a national
 6  organization called the American Institute of
 7  Hydrologists, of which I am an officer.
 8      Q.    What's your educational background?
 9      A.    I have a Bachelor of Science in engineering
10  from ASU with distinction, and since then it's been
11  short courses and continuing legal education, only
12  engineering.
13      Q.    Can you give us a brief description of your
14  professional activities after you graduated?
15      A.    When I graduated, I made the daring choice of
16  going to work for my father, and, frankly, I learned
17  more from him than I did from the University.  But I
18  worked in his office as a consulting engineer for
19  30-plus years.  After he passed, my brother and I had
20  differences on how to run the firm, and so now I have
21  my own firm, which consists of myself and my wife.
22      Q.    Now, when you say you learned more from your
23  father, what was his occupation?
24      A.    My father was Arizona's first State Water
25  Engineer, and after he made the big mistake of donating
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 1  to the wrong party for the Governor, he picked up his
 2  private practice as a full-time job.  He had it
 3  part-time before.
 4      Q.    So if you were asked then to describe what
 5  your profession is, what is your answer?
 6      A.    Probably a hydrologist, normally.  That's my
 7  primary thing that I work on.
 8      Q.    What type of matters or activities
 9  specifically have you worked on in your professional
10  career as a hydrologist?
11      A.    I've worked on flood cases.  I've worked on
12  reservoir studies.  I've worked on designing irrigation
13  systems.  Now I've worked on navigability for two sets
14  of hearings, and a lot of court cases concerning very
15  hypothetical questions, where you kind of have to start
16  trying to reconstruct how things were or will be or
17  something like that, and I've done a lot of that.
18      Q.    What type of activities have you been
19  involved in with regard to the administration of the
20  Gila decree?
21      A.    My primary activity has been I am the author
22  of what is called -- or the primary author, I should
23  say, of what is called the call system, and that is a
24  computerized program that is currently used at the
25  direction of the United States District Court.  It is
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 1  currently used to administer the diversions of water
 2  from the Gila River in accordance with Globe Equity 59
 3  under a priority date.  It also includes reference to
 4  places to put what are called apportionments and
 5  regulation dates.  And, believe me, you really don't
 6  want me to get into that.
 7      Q.    What other types of -- what else in the Globe
 8  Equity -- let's talk about Globe Equity 59.  That's the
 9  Federal Court case that administers the Gila decree,
10  right?
11      A.    Yes.  I started on it in my first job at my
12  father's, was working on what's called the Indian
13  Claims Commission and the depletion of the Gila River,
14  which inherently involved Globe Equity No. 59.  I
15  worked with it intermittently after that; but then in
16  about 1989 it got pretty intense, as a series of
17  challenges to various operating methodologies that the
18  Gila Water Commissioner had adopted were brought to
19  Court, and I've testified in front of the Court 10
20  times, maybe more, since then.
21      Q.    And other than the call system, on what kinds
22  of issues have you testified before the Court in Globe
23  Equity?
24      A.    I testified on surface-groundwater
25  interaction.  I testified on the history of water
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 1  rights under the decree and how they were located and
 2  what records existed that did locate those rights.  I
 3  worked on determining, if you have a certain kind of
 4  priority that is created, how does that affect all the
 5  parties, given the flows that have happened.  And there
 6  have been, well, about a dozen or more issues that have
 7  come before the Court on this decree.  It's a terribly
 8  written decree, horrible.
 9      Q.    Looking beyond the Gila decree, the Globe
10  Equity proceedings, have you testified in the general
11  stream adjudication in Arizona?
12      A.    Yes, I have.  I've testified relating to
13  subflow.  You'll see my name in the Supreme Court
14  decision, one of my high points.  And I also
15  testified -- well, I testified on that.
16            I've worked on a lot of the disclosures and
17  briefs and that, responses and so forth, relating to
18  the Community's water rights.  Also, kind of spinning
19  off from this, I worked a considerable amount on the
20  Arizona water rights settlement in 2004, negotiating
21  that portion of the settlement that had to do with
22  Upper Valleys and New Mexico.
23      Q.    And at the time of the Gila River Indian
24  Community's water settlement, that was at the time,
25  again, the largest settlement of Indian water rights in
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 1  American history, right?
 2      A.    That's correct.
 3      Q.    What type of work have you done on the Salt
 4  River watershed?
 5      A.    I have -- back when the CAP was being
 6  allocated, I worked for the five wet tribes they called
 7  them, which included the Salt River Pima-Maricopa
 8  Indian Reservation and the Fort McDowell Apache
 9  Reservation, in doing analyses of things like reservoir
10  operation schedules on the Colorado River and how it
11  would affect supplies, but also reservoir operations of
12  the Salt River system and how that could be developed
13  as alternative supplies under various scenarios.
14            The 1978, '79, '80 and '83 floods gave me
15  some additional work with private parties that were
16  adjacent to or in the river before the floods and were
17  no longer after the floods.
18      Q.    What kind of experience do you have with
19  working with, specifically, streamflow data for the
20  Salt River system?
21      A.    Well, that's what we primarily used in doing
22  the reservoir operation studies under the various
23  scenarios.  It follows a generalized pattern, although
24  it can be very -- and I'm sorry -- erratic at times.
25  You get a storm and it's going to change quickly.
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 1      Q.    In your CV, which is attached as Appendix C,
 2  I believe, to your report, you also have, it looks
 3  like, a fair amount of experience in dam operations?
 4      A.    Yes.  I guess you should say reservoir
 5  operations.  Well, I mean it's kind of the same thing.
 6      Q.    Okay.  And then what kind of experience do
 7  you have in surface hydrology?
 8      A.    Surface hydrology would be floods, irrigation
 9  system design, irrigation systems operations on the
10  surface water, the call system, which I mentioned,
11  allocating the surface water supply of the Gila River.
12            And when I say surface water supply, I'm not
13  talking subflow here.  I just mean water above the
14  ground, so we don't have to worry about that issue.
15      Q.    And when we talk about the flow data that
16  Mr. Fuller testified about, would it be fair to say
17  that that falls in the general category of surface
18  hydrology?
19      A.    Oh, very much, yes.
20      Q.    That would include streamflow reconstruction?
21      A.    Yes.  I've done a lot of that.
22      Q.    And part of what you participated in with
23  regard to the Arizona water rights settlement was the
24  quantification of water rights, correct?
25      A.    Quantification of water rights and trying to
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 1  determine how you could develop more water to allow New
 2  Mexico to pull water out, yet not adversely affect
 3  downstream water users.
 4      Q.    Let's shift gears for a moment and talk about
 5  surveying.  You're a registered land surveyor?
 6      A.    Yes.
 7      Q.    And what kind of professional experience have
 8  you had as a surveyor?
 9      A.    Pretty much just going out in the field and
10  surveying.  I have surveyed in the floodplains of
11  rivers and adjacent to water bodies, which will become
12  relevant later on.
13            Also, I got registered as a State Water
14  Rights Surveyor in the state of Nevada, which relates
15  to how you locate where the water rights are on the
16  ground.
17      Q.    In total, how many times have you testified
18  as an expert witness in court proceedings?
19      A.    20.
20      Q.    And in what areas have you been recognized by
21  Courts as an expert witness?
22      A.    Well, I was recognized by the Globe Equity
23  Court as an expert in the Globe Equity decree.  I've
24  been recognized as an expert in surveying matters,
25  sewer design, water design, operation of river systems,
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 1  pretty much what I've told you about.  Excuse me.
 2  Also, in power contracting of hydrologic water supplies
 3  or from hydrologic power sources.
 4      Q.    When did you first get involved in the
 5  navigability proceedings?
 6      A.    It was in the 2003 go-around.  I first
 7  testified concerning the Salt River, Lower Salt River.
 8      Q.    And following that, in what other watersheds
 9  have you testified or provided reports?
10      A.    I testified in the Gila River that was in
11  Maricopa County.  That was one set.
12            I also testified on the San Pedro, the Santa
13  Cruz, the Gila River and now the Salt River in this set
14  of hearings.
15      Q.    And for this particular go-around, for lack
16  of a better way to put it, you prepared and submitted a
17  report, I believe back in May, to the Commission?
18      A.    I did.
19      Q.    And then what we'll be looking at today is a
20  PowerPoint presentation you developed based upon the
21  report you had submitted?
22      A.    Primarily based on the report and to address
23  a few issues that Mr. Fuller brought up.
24      Q.    Okay.  Anything else about your background
25  that I need to ask you about before we move on?
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 1      A.    Not that I know of.
 2      Q.    Other than the -- you mentioned that your
 3  testimony was acknowledged by the Arizona Supreme
 4  Court, and I believe that was in the Gila 4 case?
 5      A.    Yes.
 6      Q.    I think it's referred to as Gila 4?
 7      A.    The subflow case.
 8      Q.    And are there other court cases or decisions
 9  in which your testimony has been acknowledged by
10  Courts?
11      A.    Oh, yes, many.
12      Q.    Which Courts?
13      A.    The Special Master in W-1, the W-1 Court,
14  which is the one that is handling the State
15  adjudication; Federal District Courts; California.  I
16  think there's Superior Courts.  I'm not sure of the --
17  at the trial level, whatever their name for them is.
18  I've testified in front of New Mexico Courts and
19  Arizona Courts at the Superior Court level.
20      Q.    All right.  Why don't you go ahead and start
21  through on your presentation here then, and I'll do
22  what was done with Mr. Fuller, which is go ahead and
23  start, and I'll jump in if there's any questions or if
24  I need to move you along.
25      A.    Or if you need to tell me what the slide
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 1  number is.
 2      Q.    Yes.  And just for the benefit of the
 3  Commission, the slide numbers, since there are slides
 4  of other slides, the slide numbers here are in the
 5  lower left-hand corner.
 6      A.    And that's what Slide Number 2 points out.  I
 7  left Mr. Fuller's numbers on the slides of his that I
 8  reproduced and then put mine in the lower left corners
 9  so they wouldn't get confused.
10            Primarily, you'll hear me talking about my
11  report and about Mr. Fuller's testimony that you've
12  just heard.
13            Slide 3.  I'm here primarily representing the
14  Gila -- not primarily.  I'm here representing the Gila
15  River Indian Reservation and its governing body, the
16  Gila River Indian Community.  And the primary area of
17  concern that I focused on is in what is called
18  Segment 6, and it's the northeast corner of the Gila
19  River Indian Reservation, circled in red.  That is
20  where the Salt River forms the boundary for the 1879
21  expansion of the Gila River Indian Reservation.
22      Q.    Did you mean northeast or northwest?
23      A.    I always get that wrong.  You know, it's a
24  terrible thing for a surveyor, you can't keep east and
25  west straight.  You have no idea how much trouble I
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 1  have had.
 2      Q.    Now, for the benefit of the Commission on
 3  this particular map, and this map -- first of all, this
 4  map has different colors to show when different
 5  portions of the Reservation were added, right?
 6      A.    Right.
 7      Q.    And that was done by Executive Order,
 8  correct?
 9      A.    Not the first one.  The 1852 expansion was by
10  Act of Congress.  Not expansion; original
11  Reservation --
12      Q.    Original Reservation.
13      A.    -- was by Act of Congress.
14      Q.    And in addition to the Salt River, which
15  forms that northwest boundary -- and you've circled
16  that -- what other rivers flow through the Gila River
17  Indian Reservation?
18      A.    Well, the Gila River flows through it pretty
19  much longitudinally.  Well, that's not even a good
20  term.  It kind of just goes through the center of it as
21  it goes down.  The Santa Cruz River comes -- can you
22  see these arrows, this arrow?
23      Q.    Yeah.
24      A.    Okay.  The Santa Cruz River comes from the
25  south and comes into the Reservation and merges in a
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 1  pretty indefined area in about here with the Gila
 2  River.
 3            The combined flows of that move -- goes up
 4  where you see the line between the green and the yellow
 5  expansions of the Reservation.  The green expansion had
 6  as its boundary on this northerly side to the middle of
 7  the Salt River, was the terminology used.
 8      Q.    Okay.
 9      A.    Now, there are just three quick points I want
10  to get into before we get to the major issues.
11            First, at Slide 4, the implication that a
12  ford indicates other areas are too deep or non -- or,
13  no, navigable I think is very incorrect.  A lot of
14  things go into a ford.  It has to be a place where
15  people want to cross.  One thing that really matters in
16  the river is what the footing is when you start fording
17  across it.
18            I know when my father worked for the USGS and
19  he had to go out and wade in the rivers for the gaging
20  stations, he found that the Arizona rivers have
21  quicksand, and that can be something that makes fording
22  a little difficult.  And that's just an example.
23            The second thing is Slide Number 5, and I
24  just wanted to clear up the Pimas are pretty much along
25  the Gila River.  The Maricopas are the ones that are


Coash & Coash, Inc.







SALT RIVER     VOLUME 6    11/18/2015 Page 1436


 1  near the Salt/Gila junction and are primarily resident
 2  in what's called District 7, which is right by the Salt
 3  River.
 4            Finally, segmentation.  I don't have any real
 5  disagreements with Mr. Fuller's categories in the Upper
 6  Salt.  But in the Lower Salt, I wanted to split it at
 7  6a and 6b.  I just drew a line in there, and you can
 8  see it.  I'm spinning it.  The reason is the dividing
 9  line is essentially at the Old Mill Road Bridge, and
10  that's because of the bedrock under -- or the bedrock
11  that rises up under the bridge at approximately that
12  point and forces the groundwater to the surface.  And
13  because of that feature, I thought it should be
14  subdivided.  I made it 6a and 6b, so if somebody says
15  6, I mean just to kind of keep it clear, I hope.
16            The first major topic is the flow.  I know
17  you've all seen this slide of Mr. Fuller's, and the
18  question is why was the flow in Segment 5, for the
19  median, why did it suddenly jump from 341 cfs here to
20  992.  And you've heard a lot of cross-examination about
21  it, and let me just move as quickly as possible.
22            Segment 2, we use the Salt River near -- and
23  I can't pronounce it.  Chryosite?  I don't know.
24      Q.    Chrysotile.
25      A.    Gesundheit.
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 1            And just to show that the chart -- I mean we
 2  have the 90 percent.  Oh, I used 10 percent high and
 3  10 percent low because I got so confused with 10 and
 4  90, as to which way you were going.  And so I guess
 5  that's what Mr. McGinnis was trying to do, and blame me
 6  for doing that, because just I thought it was clearer.
 7            When you get to the next one, where he uses
 8  Segments 3, 4 and 5 --
 9            Sorry.  One more point.  If you look at the
10  red line, that's the median line.
11      Q.    And we're back on Slide Number 9, right?
12      A.    Yes.  Yes, sir.
13            If you'll notice, the median line pretty much
14  matches the June/July average flows.  That's just kind
15  of a coincidence; but as you'll see, it kind of gives
16  you an indication of what's happened.
17            Segments 3, 4, 5 Mr. Fuller used the Salt
18  River near Roosevelt.  And, again, you can see the red
19  line is very near the flows for June and July.
20      Q.    That's Slide Number 10?
21      A.    That is Slide Number 10.
22            Slide Number 11 is a very similar one.  This
23  is for the Salt River at Roosevelt.  Those were the
24  very old records, and it's substantively the same as
25  the other.
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 1            Now let's look at Mr. Fuller's slides.  For
 2  Segment 4 -- and Segment 4 is basically the dams. -- he
 3  found that the median flow was essentially the same
 4  flow as June and July, using their average flows.
 5            When he gets to Segment 5, suddenly the
 6  virgin flow -- or, excuse me, the median flow jumps
 7  substantially higher, to almost a thousand cfs.  And
 8  I'm on Slide 13 now.  And you've heard a lot of
 9  discussion as to why it happened, and I want to try to
10  explain it, what I see that happened.
11            But, first, you can see that while the data
12  for the flows remain the same on these two slides --
13  and I've scrunched the right one, Segment No. 5, so
14  that at least approximately the scales have the same
15  size.  The 90 percent's about the same.  The minimum's
16  about the same.  But the median is substantially
17  different.
18            Now, Mr. Fuller talks about there's inflow
19  below the Roosevelt and before Segment 5, and that is
20  true.  There is inflow.  But I published a paper some
21  time ago at a convention here in -- or in Scottsdale,
22  Arizona that was the American Institute of Hydrologists
23  and the American Hydrologic Society, and I did some
24  streamflow reconstructions.  And I was trying to break
25  the information from what I call and what the Bureau of
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 1  Reclamation calls the White Book, Report on the Water
 2  Supply of the Colorado River, dated 1952, and its two
 3  supplements, Supplement A and Supplement B, that came
 4  out in 1952 and 1958, I believe it was, respectively,
 5  and tried to see if I can break down the averages that
 6  they had presented for the period of 1945 -- '14 to '45
 7  to annual flows for pretty much Central Arizona at the
 8  major gaging stations.
 9            In that study, part of it was looking at if I
10  have the river flow at the head of Roosevelt, near
11  Roosevelt, and I have the river flow above Hoover Dam,
12  what is the gain when you get down to just above the
13  Verde coming in.  So, basically, take the two gages
14  above the dams, add them together, and see how that
15  compares, because that will give you an idea of what
16  kind of gain you should have.
17            Under virgin conditions, assuming the dams
18  weren't there, I found that the flow would increase
19  about 13 percent.  And that makes a lot of sense,
20  because the inflows on the dam reaches are ephemeral
21  streams and they don't have large drainage areas.  The
22  real water comes off the Mogollon Rim, and that's what
23  really drives the Salt River Project, and that's above
24  Roosevelt Dam.
25            The reason for this problem was the improper
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 1  use of the Thomsen and Porcello report.  Thomsen and
 2  Porcello's report is a good report, and I don't have
 3  any problems with it; but it created what are called
 4  median annual flows, and it did it for virgin
 5  conditions and it did it for historic conditions.
 6            A median annual flow is when you take all the
 7  annual flows and you list them starting with the
 8  biggest or the smallest, going to the other extreme,
 9  count halfway up, and pick the year that is in the
10  middle; that half the years are above, half the years
11  are below.  And that's called the median year,
12  annual -- or the median annual flow, the flow for that
13  median -- or for the median year.
14            Now, the second problem Mr. Fuller ran
15  into -- oh, excuse me, the first problem, he took the
16  median annual flow and he divided it by 365 and
17  converted it from acre-feet to cubic feet.
18      Q.    Now, when we say "the median annual flow,"
19  you're talking about the 889,000 acre-feet per year
20  figure from the Thomsen and Porcello article in 1991?
21      A.    Yes, I am.  And I used -- when I was going
22  back and checking this, I was surprised he had not used
23  the 950,000 number, which was the median annual flow
24  under virgin conditions.
25            But as I heard the testimony, apparently he
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 1  goofed originally, and he didn't want to fix it because
 2  he thought it would bring up more questions because it
 3  increased the number.
 4            So I'm using the 889, which is a historic
 5  number, not a virgin condition number.  And so I did it
 6  because that's how I could figure out what he did in
 7  getting to the 230.
 8            When you divide --
 9      Q.    You mean the 1,230.
10      A.    Yeah.  Well, yeah.
11      Q.    Okay.
12      A.    Obviously I didn't say that.
13            The 1,230, if you divide it by the number of
14  seconds and convert it to cubic feet or the seconds in
15  the year, that is an average flow for that year.
16      Q.    Just to -- so what you're saying is, taking
17  that 889 acre-feet per year figure and turning it into
18  the 1,230 cfs figure, essentially you're converting a
19  median into an average?
20      A.    Well, you're coming up with the average daily
21  flow in the median year, which is just kind of a kludge
22  number.  I mean it really doesn't have much physical
23  meaning that I can tie to it.
24            The second thing was he mixed -- Mr. Fuller
25  used the techniques of looking at the gages and applied
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 1  them to the values that Mr. Thomsen had created, and
 2  that increased the problem.  Now, if you look at
 3  Slide 17, I just went through and I did it using
 4  889,000 acre-feet per year.  I divided it by 365 and a
 5  quarter days per year, and that gave me 2,434 acre-feet
 6  per day.
 7            If you have 1 cfs flowing for one day, it
 8  equals 1.983471 acre-feet, approximately.
 9            That didn't get a laugh?  Okay.
10                 CHAIRMAN NOBLE:  No.
11                 THE WITNESS:  No?  Okay.
12                 CHAIRMAN NOBLE:  Some of us woke up for
13  it.
14                 THE WITNESS:  Okay.
15                 And that came out to 1,227 cfs, which I
16  just figured Mr. Fuller rounded it, which is fine, to
17  1,230.
18  BY MR. MURPHY:
19      Q.    Well, let me ask then.  What's wrong with
20  doing it this way?
21      A.    This gives you the median -- or, excuse me,
22  the mean daily flow in the median year, and the mean
23  flow overstates what you would expect to find on the
24  50 percent day or the median day.
25            So I went to some other sites in the
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 1  Salt/Gila watershed and I tried to find ones that had
 2  very little development, so they're pretty close to
 3  virgin conditions, and I plotted -- I computed the
 4  daily median flow by taking the entire flow record,
 5  organizing it in -- I don't remember if it was
 6  ascending or descending order, and going halfway down
 7  and picking the day.  That's the daily median flow.
 8            Then I went through and I found the annual
 9  median flow, and I converted it to daily flows.  Wait
10  just a second.
11            Yes, I converted it to daily flows in cfs.
12  And you can see that the white bars are the results if
13  you do it Mr. Fuller's way.  The blue bars are the
14  results if you just take all the daily flows, rank
15  order them, and take the middle flow, the 50 percent
16  value.  Half of them are above, half of them are below.
17            And that is, by the definition of median
18  daily flow, the proper way to do it.
19      Q.    And you're on Slide 18?
20      A.    Not now.  I'm on 19.
21      Q.    Okay.
22                 CHAIRMAN NOBLE:  Mr. Gookin.
23                 THE WITNESS:  Yes, sir.
24                 CHAIRMAN NOBLE:  On that incredibly
25  dramatic point --
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 1                 THE WITNESS:  Thank you.
 2                 CHAIRMAN NOBLE:  -- would it be all
 3  right to take a break until tomorrow?
 4                 THE WITNESS:  I don't know how you can
 5  tear yourself away from this.
 6                 CHAIRMAN NOBLE:  In these proceedings,
 7  there are few dramatic points.  I'm sure that was one
 8  of them.
 9                 THE WITNESS:  Oh, okay.
10                 CHAIRMAN NOBLE:  9:00 a.m. tomorrow
11  morning, please.
12                 (The hearing adjourned at 4:26 p.m.)
13
14
15
16
17
18
19
20
21
22
23
24
25
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 1  STATE OF ARIZONA    )
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 2
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 4  a full, true, and accurate record of the proceedings,
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 6
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 8
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 1      CHAIRMAN NOBLE: Good morning.  We
 2  welcome you to the continuing hearing on the Salt River
 3  by the Arizona Navigable Streams Adjudication
 4  Commission.
 5      Mr. Mehnert, please call roll; after
 6  which, Mr. Fuller, if you're ready, and Mr. Hood, you
 7  can begin.
 8      DIRECTOR MEHNERT: Commissioner Allen.
 9      COMMISSIONER ALLEN: Present.
10      DIRECTOR MEHNERT: Commissioner Henness?
11      COMMISSIONER HENNESS: Present.
12      DIRECTOR MEHNERT: Commissioner Horton?
13      COMMISSIONER HORTON: Here.
14      DIRECTOR MEHNERT: Chairman Noble?
15      CHAIRMAN NOBLE: Here.
16      DIRECTOR MEHNERT: And our legal
17  counsel, Fred Breedlove, is present.  We have a quorum.
18  So go ahead.
19      MR. HOOD: Thank you, Mr. Mehnert.
20      Thank you, Mr. Chairman.
21      Commissioners, good morning.
22  
23      CROSS-EXAMINATION (CONTINUED)
24      BY MR. HOOD: 
25  Q.   Good morning, Mr. Fuller.
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 1  A.   Good morning.
 2  Q.   Sean Hood on behalf of Freeport Minerals
 3    Corporation.
 4        And, Mr. Fuller, we left off, we were going
 5    through some of your PowerPoint slides yesterday
 6    afternoon.  We'll pick up where we left up.  The first
 7    slide I would like you to turn to, if you would,
 8    please, is Slide 52 of your PowerPoint.
 9        Mr. Fuller, are you able to zoom in on the
10    upper middle inset box?
11  A.   Yes.
12  Q.   If you could do that for us, I've got a
13    couple of questions for you there.
14  A.   Unfortunately, it's kind of blurry.
15  Q.   Yeah, it is on my copy.  That's why I was
16    hoping if we enlarged it, it would be easier to read.
17    Let me take a shot at it anyway.
18        Mr. Fuller, is this where you've tabulated
19    information about the classifications of the rapids in
20    Segment 1?
21  A.   Yes.
22  Q.   And this is something, if I understood your
23    direct testimony, you didn't derive this from a
24    guidebook or from somebody else.  You prepared this
25    information yourself, evaluated the classifications
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 1    yourself.  Is that correct?
 2  A.   That's correct.
 3  Q.   And describe for us what information you
 4    relied upon to reach the determinations that are
 5    catalogued here in that inset box.
 6  A.   I looked at aerial photographs, a number of
 7    different aerial photographs, digital area photographs
 8    that I could zoom in and zoom out on, depending on the
 9    resolution, how close I could get.  I looked at
10    topographic maps, primarily USGS quadrangle maps.  I
11    talked to boaters who had been through there, people
12    who I know who had hiked through there who were
13    boaters.
14        And then I compared what I was observing and
15    hearing with my own experiences on the Salt River,
16    places where I had boated and where things looked
17    similar.  So I would look at a particular rapid.  When
18    that looks like something I had seen downstream, then I
19    knew what the rapid ratings were there.  But given the
20    uncertainty you see, that's why I kind of lump things
21    into that III to V category and put those together.
22  Q.   Okay.  Thank you.  Mr. Fuller, can you --
23    what I would like to do is, because this is hard to
24    read, I would like to try and get you to put some of
25    this verbally into the record, in terms of a row and
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 1    column description.
 2        The heading here is the Classification,
 3    correct?  You've got a column for Class II.  You've got
 4    a column for Class III to V, as you just described, and
 5    then you've got a column for Totals; is that right?
 6  A.   Yes.
 7  Q.   And the next row is Number of Rapids, and you
 8    evaluated that there were how many Category II in
 9    Segment 1?  Is it 20-something?
10        My best guess is 24, but I confess, my copy
11    is too blurry for me to be sure.
12  A.   It's unfortunate we didn't -- did we bring
13    the charts?  I didn't see them over there.  They should
14    be larger on those charts.
15  Q.   Let's do that, rather than strain eyes.
16    Thank you.  Why don't we give it to you.  Thanks.
17    Thank you for that suggestion, Mr. Fuller.
18        You've now got the blowup of that slide,
19    which is clearer in that inset box, where we were.
20    Where we left off was how many Category II you
21    evaluated there to be in Segment 1?
22  A.   Well, that's 25.
23  Q.   25, okay.
24        And Classifications III through V, is that
25    44?
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 1  A.   That's correct.
 2  Q.   What is the next row categorized as?
 3  A.   It says Total Length of Rapids.  So within
 4    that classification, how long the rapid is, the
 5    cumulative length of all of the rapids.  And then the
 6    slash 2 would be -- the first number is in feet, and
 7    the second number is in miles.
 8  Q.   So what is the total length that you
 9    tabulated for the Category II rapids?
10  A.   The Class II rapids are 9,990 feet and 2
11    miles.
12  Q.   And what about for the Category III through
13    V?
14  A.   That's 19,690 feet and 3.7 miles.
15  Q.   And what's the total then that you evaluated?
16  A.   29,680 and 5.7.
17  Q.   And what's the next row?
18  A.   The next row is Total Percent Rapid
19    Classification Per Segment.  So that rapid length
20    divided by the total length of the segment, what
21    percentage that equals.
22  Q.   And what did you determine for the
23    Category II, Classification II?
24  A.   6 percent.
25  Q.   And what about III through V?
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 1  A.   11 percent.
 2  Q.   And so the total would be 17, I assume?
 3  A.   That's correct.
 4  Q.   What's the next row?
 5  A.   The Total Length of Segment 1.
 6  Q.   Which is?
 7  A.   It's the third column over.  It's 175,534
 8    feet or 33.3 miles.
 9  Q.   And what's the last row for that inset box?
10  A.   It's the Total Percent Rapids Per Segment,
11    which is 17, which you also saw in the fourth row
12    there.
13  Q.   Thank you for that.  I'll take that out of
14    your way.
15        Mr. Fuller, if you could go to Slide 60,
16    please.
17        And, Mr. Fuller, on this slide you indicate
18    that there are four Class IV rapids in Segment 2; is
19    that right?
20  A.   According to the river guides, yes.
21  Q.   And which river guide, specifically, did you
22    rely upon for that particular piece of information?
23  A.   I believe the U.S. Forest Service river map
24    and, also, the update to the same information in the
25    Whitis.  I actually have it with me here.  It's called
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 1    the RiverMaps Guide to the Upper Salt River, Duwain
 2    Whitis and Barbara Vinson.
 3  Q.   Take a look.  The documents that I returned
 4    there for your reference, as we conclude this morning,
 5    includes Mr. Burtell's report.  Can you pull that out,
 6    please?  And I think I tabbed Table 4 for you.  If I
 7    didn't, some of the tables are tabbed, so you ought to
 8    be able to find it pretty quickly.
 9  A.   Okay.
10  Q.   And you'll see this is Table 4.  Salt River
11    Rapids Mapped Above Roosevelt Reservoir is the title,
12    and Mr. Burtell's broken down the rapids by segment.
13    Do you see that?
14  A.   Yes.
15  Q.   And under Segment 2, Apache Falls to Sleeper
16    Rapids, there are quite a few rapids that are Class III
17    to IV, according to the United States Forest Service.
18    Do you see that?
19  A.   Yes.
20  Q.   And so is that 1995 U.S. Forest Service
21    document one of the sources of information that you
22    relied upon?
23  A.   I have looked at that in the past.  I used
24    the more recent map that they hand out to boaters now.
25  Q.   And, I'm sorry, who is "they" hand out to
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 1    boaters?
 2  A.   The Forest Service.
 3  Q.   So the classifications in that handout are
 4    different at least than the 1995 document?
 5  A.   Yes.
 6  Q.   And just so that I can identify it more
 7    specifically, what is the title or the description of
 8    that handout?
 9  A.   Good question.  Let's see.
10        On Slide 276 there's a picture of two of the
11    sheets from that, and then there's an inset, which is
12    actually from a different publication.  So it's the
13    pictures that I'm referring to, not to the inset.  I
14    wish they had the exact title.
15        Well, if you really want the title, I can
16    Google it for you.
17  Q.   Maybe, if it's okay with you and it's okay
18    with Mr. Slade, I'm sure I can get that information
19    from you afterwards.
20        MR. HOOD: Is that okay, Mr. Slade?
21        MR. SLADE: Sure.
22        BY MR. HOOD: 
23  Q.   Rather than waste everybody's time.
24        Thank you, Mr. Fuller.
25  A.   Sure.
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 1  Q.   Appreciate that.
 2        Mr. Fuller, one of the rapids that you
 3    discussed in your direct testimony was Kiss and Tell
 4    Rapid?
 5  A.   Yes.
 6  Q.   And as I look at Table 4 from Mr. Burtell's
 7    report, I don't see Kiss and Tell listed.  Is it called
 8    different names, to the best of your knowledge?
 9  A.   My guess is that it's what he's call Baptism
10    Rapid.  I'm not sure where that name comes from.  I've
11    never heard it referred to that.  Maybe from the Forest
12    Service Guide.  Whatever source he used.  That would be
13    a good question for him.  But from its location, it's
14    probably Baptism.
15  Q.   Thank you.
16  A.   If you would like, the slide I have up right
17    now, I can show you where it is.  It's one of the ones
18    with the Forest Service labels.
19  Q.   Based on your description earlier in your
20    direct, I assumed it was Baptism or Island, given their
21    locations in the reach.  So that's all I needed.  Thank
22    you, Mr. Fuller.
23  A.   You know, now that I think about it, I know
24    exactly where Bump and Grind is.  I showed you pictures
25    of that.  And it describes Island as being upstream of
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 1    Bump and Grind, as being a III to IV, and there's
 2    nothing between Kiss and Tell and Bump and Grind that's
 3    anywhere close to a III.  There's just some
 4    run-of-the-mill riffle.
 5  Q.   So maybe it is Island, given its
 6    classification?
 7  A.   No, it's not Island either.  So my guess is
 8    they've named -- well, Island Rapid is just upstream of
 9    where most of the commercial trips put in.  So Baptism
10    must be the riffle that's below Apache.  Yeah, that's
11    correct.  So you would have Baptism, the bridge, the
12    U.S. 60 bridge, then Island, and then Kiss and Tell is
13    not listed in his, yeah, and then Bump and Grind would
14    be about a mile downstream.  Yeah.  So I take that
15    back.  It's not Baptism.
16  Q.   So as you think this through, it sounds like
17    the listing that Mr. Burtell relied upon just simply
18    omitted Kiss and Tell?
19  A.   It does, yeah.
20  Q.   Okay.  Thank you.
21        If you would go to Slide 83, please,
22    Mr. Fuller.
23        And towards the bottom, in the rightmost
24    column, you list Granite Rapid.  Do you see that?
25  A.   Yes.
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 1  Q.   And the classification you list there is III;
 2    is that right?
 3  A.   Yeah.  That's within the guides.
 4  Q.   Okay.  And is that the same guide that you
 5    were talking about before that you relied upon that's
 6    more recent than the U.S. Forest Service Guide?
 7  A.   Yes.
 8  Q.   And is that the same guide that you relied
 9    upon for all of the classifications listed on Slide 83?
10  A.   Yes.
11  Q.   Let's go to Slide 125, please, Mr. Fuller.
12  A.   125?
13  Q.   Yes.  This slide, the first bullet is
14    Military Posts, is that right, and then you have a
15    series of sub-bullets with military posts that were in
16    the region?
17  A.   Yes.
18  Q.   Do you have any information, Mr. Fuller,
19    about how these military posts were supplied?
20  A.   I believe they were supplied by wagon.
21  Q.   And what wagon roads are you aware of them
22    using to supply these posts?
23  A.   I think I have a different map in here of
24    territorial roads.  But the only one I've specifically
25    read about being used to supply Forts -- and, again,
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 1    none of these are on the Salt River or in the vicinity.
 2    The only one that I recall is the road that Martha
 3    Summerhayes describes in Vanishing Arizona up to Fort
 4    Apache.
 5  Q.   And Fort Apache is on the White River?
 6  A.   Yes.
 7  Q.   Okay.  And Camp Hentig is on the Black River?
 8  A.   Yes.
 9  Q.   And Camp Reno is on Tonto Creek?
10  A.   Yes.
11  Q.   So all tributaries to the Upper Salt?
12  A.   That's right.
13  Q.   And do you have any information about how
14    Camp Reno was supplied?
15  A.   Not at the tip of my tongue, no.
16  Q.   What about Camp Hentig?
17  A.   Camp Hentig, no, I don't.
18  Q.   What about Camp O'Connell near Livingston?
19  A.   That one was operated, as I understand, for a
20    couple of months.  My guess is they took the road --
21    and they probably carried their own supplies with them
22    on that.  I don't think they were there very long.  And
23    they probably took the road that came down out of Tonto
24    basin, but I don't know for sure.
25  Q.   Do you have any -- do you have a reference to


SALT RIVER     VOLUME 6    11/18/2015 Page 1234


 1    support that possibility, or are you just supposing
 2    that that's maybe how they did it?
 3  A.   It was on that road, so . . .
 4  Q.   If I asked you how troops got to and from
 5    those posts, would your answers be the same as how
 6    those particular posts were supplied?
 7  A.   Yeah, I don't have specific information.  The
 8    cavalry troops I'm sure rode horses and took wagons.
 9  Q.   Let's take a look at Slide 183, please,
10    Mr. Fuller.
11        Okay, this slide cites to the Arizona
12    Republican, April 30, 1905, for the hauling upriver in
13    a boat; is that right?
14  A.   Yes.
15  Q.   And the road was washed out at the time; is
16    that correct?
17  A.   Yes.
18  Q.   Do you have any information about what the
19    flows in the Salt River were in April of 1905?
20  A.   Yes.
21  Q.   What were they?
22  A.   I think, as I gave in my direct, we don't
23    have great information about exactly when this
24    occurred.  We do know that it's before April 30th.  So
25    in the month of April there's some variation.  I
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 1    believe I said in my direct that the flows in that
 2    spring were greater than 4,000 cfs.  They may have been
 3    as high as 8,000 cfs.
 4  Q.   And that was for median monthly flow?
 5  A.   Those were the dailies that were reported.
 6  Q.   Is that average daily or median daily?
 7  A.   Average dailies.
 8  Q.   And so you would agree that during that
 9    month --
10  A.   Wait.  The average -- I'm not sure the
11    question you asked, because the words you used mean
12    something different; but those are the average -- the
13    mean daily flow data that's given by day, okay.  So
14    it's the average for that day --
15  Q.   Okay.
16  A.   -- that the USGS reports.
17  Q.   And what was either the median or the mean
18    for the month?
19  A.   I don't recall.
20  Q.   And so are you saying there were days --
21    there were days when the mean value was somewhere
22    between 4,000 and 8,000 cfs?
23  A.   Yes.
24  Q.   Okay.  And so you would agree that during
25    that time period, the Salt River was running
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 1    particularly high?
 2  A.   Yes.
 3  Q.   Let's take a look at Slide 196, please.
 4        I want to focus on the Livingstone Ferry,
 5    Segment No. 3, and the source you list there,
 6    Mr. Fuller, is the Arizona Silver Belt, May 4, 1905; is
 7    that right?
 8  A.   That's right.
 9  Q.   And in that article it describes the ferry
10    was set up specifically to deal with flooding; is that
11    right?
12  A.   Yeah.  I believe there was a period of high
13    flow.  I don't recall whether they used the term flood
14    or not, but it was high flow and they were having
15    trouble getting across the river, so they -- I think
16    this was the article where the Gila County Supervisors
17    approved funding for a ferry.  You probably have the
18    article in front of you, though.
19  Q.   I actually don't.  I figured we could get
20    through that one without going through the article.
21  A.   Oh, okay.  Yeah, it was a high flow
22    condition.
23  Q.   Let's go to Slide 201.
24        And I want to focus on -- go to Slide 201,
25    Mr. Fuller.
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 1  A.   Oh, I'm sorry.
 2  Q.   You were there.  I was there.  No one else
 3    was.
 4        I want to focus on the second large bullet,
 5    which is the "Two Engineers" in 1909.
 6  A.   Yes.
 7  Q.   And one of your references is to Zarbin; is
 8    that right?
 9  A.   Yes.
10  Q.   And you would agree that this occurrence did
11    not involve natural and ordinary conditions, right?
12    They had been blocking the river and it was backing up?
13  A.   That was my direct testimony, yeah.
14  Q.   Let's go to Slide 203, Mr. Fuller.
15        The last bullet, sub-bullet, on this slide is
16    "Logs, lumber were floated downstream to dam."  Do you
17    see that?
18  A.   Yes.
19  Q.   And what you're referring to there is the
20    instance that you spoke about in some detail with
21    Mr. McGinnis yesterday; is that right?
22  A.   Well, that was certainly one of them here.  I
23    have in my notes, for that particular cite, a reference
24    to the Arizona Republican on November 6th, 1911.  I'm
25    not sure exactly if that's the same incident.
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 1  Q.   1911, that would have been after the lake was
 2    starting to form, correct?
 3  A.   Yes.
 4  Q.   Whichever instance you were speaking about
 5    with Mr. McGinnis, that was the circumstance; is that
 6    right?
 7  A.   Right.
 8  Q.   Yeah.  Let's go to Slide 207, please,
 9    Mr. Fuller.
10        And the last two columns you have here of
11    accounts, one is Thorpe and Crawford, June 1910,
12    Segments 3 through 6, and the second one is Ensign and
13    Scott, June 1919, Segments 3 through 6; is that right?
14  A.   Yes.
15  Q.   And if I understood you correctly yesterday,
16    these were the two accounts that when you reviewed the
17    accounts that Mr. Burtell tabulated for Segments 1
18    through 3 in terms of historical boating accounts,
19    these were the two that you felt were missing from his
20    table; is that right?
21  A.   I don't remember yesterday all that clearly,
22    unfortunately, but that sounds right.
23  Q.   Okay.  The transcripts will reflect, I think,
24    that that's the case.
25  A.   Right.
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 1  Q.   I want to talk a little bit about each of
 2    these.  And first off, both of these instances, as you
 3    say, Segments 3 through 6, these were travel across
 4    multiple segments; is that right?
 5  A.   Yes.
 6  Q.   And so we're not talking about a circumstance
 7    where somebody is boating upstream of the dam, correct?
 8    They're starting at the dam, below the dam, and heading
 9    downstream, correct?
10  A.   I think Ensign and Scott actually started on
11    the reservoir and were out there for a while, but they
12    weren't necessarily on the river part.  It was flat
13    water boating, and --
14  Q.   Not ordinary and natural conditions of the
15    Salt?
16  A.   For Ensign and Scott.
17        Now let me look back at Thorpe and Crawford.
18        I would have to go back and look at the
19    accounts.  For some reason --
20  Q.   I have a copy of it, if you would like,
21    Mr. Fuller.
22  A.   I have copies too.
23  Q.   Yours is probably going to be more legible
24    than mine.  Mine's a little small.  So feel free to
25    pull it out so we get this.
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 1        MR. HOOD: While Mr. Fuller is pulling
 2    that up, for the record, the Thorpe and Crawford
 3    account is Old Salt Evidence 012-3-22, Kupel 106.  And,
 4    Mr. Slade, I think that's in the Lower Salt record?
 5        MR. SLADE: Kupel would be Lower Salt.
 6        MR. HOOD: Lower Salt record.
 7        The Ensign and Scott account is New
 8    Evidence Combined CO18 at Tab 62.
 9        BY MR. HOOD: 
10  Q.   And, Mr. Fuller, Thorpe and Crawford, as you
11    read this, you would agree it's likely they put in
12    their boat below the dam?
13  A.   Actually, the article says that they left
14    Roosevelt, as if it's a town, rather than the dam.  And
15    there's some sort of a sendoff that folks gave them
16    there.  And the little town is a little upstream of the
17    dam.  So if they were in Segment 3, they were in a
18    small part of Segment 3 before they entered the canyon,
19    and then it doesn't say how they got around the dam,
20    so . . .
21  Q.   And so if they were in Segment 3 at all, it
22    was just upstream of the divide between Segment 3 and
23    Segment 4?
24  A.   Yes.
25  Q.   Okay.  And the first portion of Segment 4,
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 1    you would agree that -- you would agree that it was
 2    already backing up from the construction of the dam and
 3    that that was flat water and not ordinary and natural
 4    conditions?
 5  A.   That's true.
 6  Q.   Okay.  And then the other account, Ensign and
 7    Scott, they started below the dam in 1919; is that
 8    right?
 9  A.   I think they actually boated on the
10    reservoir.
11  Q.   And that would have been Segment 4 as well,
12    wouldn't it?
13  A.   No, Segment 3.  The lake would be in
14    Segment 3.
15  Q.   But they did no boating in Segment 3 in the
16    Salt's ordinary and natural conditions?
17  A.   That's correct.
18  Q.   Okay.  And so if Mr. Burtell was excluding
19    non-ordinary and natural condition boating, that would
20    make sense why it wouldn't show up in his table for 1
21    through 3?
22  A.   Sure.
23  Q.   Do you have -- I think one of the documents
24    you should have handy, Mr. Fuller, is your 2003 Upper
25    Salt report.
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 1        And, actually, if you could start by going to
 2    your Slide 228.
 3  A.   Do I have Upper Salt here?
 4  Q.   Do you not?
 5  A.   I have it digitally.
 6  Q.   Okay.  Well, let's start -- I put the cart
 7    before the horse.  Let's start with your Slide 228,
 8    please.  And you'll see the second to last comment
 9    there is "Diversions above Roosevelt total 8,560
10    acres," and you cite to Table 11 of the ASLD report; is
11    that right?
12  A.   Yes.
13  Q.   If you have it digitally, could you pull up
14    that table, please?
15        Thank you, Mr. Fuller.  You're at Table 11
16    that's cited here on page 228 of your PowerPoint; is
17    that right?
18  A.   Yes.
19  Q.   And it looks like what you did is that you
20    added acres irrigated for some of the rows together to
21    get to that 8,800 -- I'm sorry, let me start over. --
22    8,560 acres that's listed in your PowerPoint; is that
23    right?
24  A.   Yes.
25  Q.   Take a closer look at Table 11.  And,
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 1    actually, let me ask you which rows are you adding
 2    together?  Is it the above Roosevelt, above Chrysotile,
 3    above Fort Apache?
 4  A.   Yes.
 5  Q.   Okay.  And as you look at that, give some
 6    thought to whether those should be additive or not.
 7    Isn't it -- doesn't it appear to be that the 4,000 is
 8    the total irrigated acreage above Roosevelt, and that
 9    you wouldn't be adding the other two rows?
10  A.   Yeah, that appears possible.  I would have to
11    go back and look at the source data, so . . .
12  Q.   What is the source data for that?
13  A.   My guess is it came out of the USGS report,
14    but, again, I wrote this report 20 years ago, so . . .
15  Q.   Is there somewhere in the report, the 2003
16    Upper Salt report that you prepared on behalf of the
17    State Land Department, that would indicate what the
18    data source is for that?
19  A.   Certainly possible.  Yeah, I would have to go
20    back and look.  I don't recall.  But you may be right.
21  Q.   Do you have a rough recollection in any way
22    of what the USGS report might be that you relied upon
23    for that?
24  A.   It was probably the Gage report, but it may
25    not be.  I'm afraid I don't.  It's been too long.
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 1  Q.   Let's take a look -- and I take it that if we
 2    took a few seconds to let you page through, you don't
 3    think you're going to find the reference in your
 4    report?
 5  A.   I would be willing to try, but . . .
 6  Q.   This might be another thing that would be
 7    better to have you do when we're not all sitting here,
 8    and maybe Mr. Slade can pass that along to me, if
 9    that's okay with you.
10  A.   My guess is that you guys already did that
11    and didn't find one, so . . .
12  Q.   We didn't find it, and that's why I mention
13    it and whether you have it.
14  A.   So I probably wouldn't find it either.  So I
15    would have to go back through and look through other
16    notes and whatnot.
17  Q.   Okay.  Would you be willing to provide us
18    with the name of that reference when you find it?
19  A.   Sure.
20  Q.   Thank you, Mr. Fuller.
21        Let's flip to Slide 229.
22        Mr. Fuller, when we talked about a similar
23    slide before that had -- that showed seasonal variation
24    in flow on a monthly basis, and I just wanted to ask
25    you what your data sources are for these lines that
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 1    relate to various portions of the Upper Salt?
 2  A.   These are gage data from the USGS gages.
 3    They're named there in the key.
 4  Q.   And so are these average daily flows, average
 5    monthly flows?  They don't appear to be medians.
 6  A.   They're average monthly flows as reported by
 7    the U.S. Geological Survey for a period of record.
 8  Q.   And so is that for the entire period of
 9    record that you had available from the USGS gage data
10    for each gage, these represent the average monthly
11    flows?
12  A.   I'm merely reporting on the computations in a
13    publication of the U.S. Geological Survey.  So I didn't
14    do my own computations here.
15  Q.   And I'm just asking if it's the full period
16    of record, if it's all of the gage data, or if it was a
17    subset?
18  A.   It's the period of record that the USGS used
19    in their publication.
20  Q.   And do you know what time periods those were?
21  A.   They're right in the publication.  Offhand, I
22    don't remember them for each of the gages, no.  They
23    list them.
24  Q.   Which publication is that, Mr. Fuller?
25  A.   I believe this is from Pope, et al.  It's
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 1    like '96 or something like that.
 2  Q.   Let's take a look at Slide 232.  And here
 3    you're talking about your rating curves, and for
 4    Segments 1 through 4 you looked at two cross sections,
 5    a sheer canyon cross section and a gravel bar cross
 6    section; is that correct?
 7  A.   Yes.
 8  Q.   And you indicate here those are two typical
 9    sections; is that right?
10  A.   Yes.
11  Q.   What work did you do to determine that the
12    two cross sections that you looked at for Segments 1
13    through 4 were representative of the entirety of those
14    four sections?
15  A.   We spent a lot of time on the river.  We
16    looked at a lot of maps.  We looked at USGS gage rating
17    curves.  The report says we did a survey cross section
18    somewhere.  Although, as we discussed yesterday, I
19    don't recall and I can't find the exact location of
20    that.
21  Q.   And what you mean there is, if we turn to the
22    next slide, which is 233, we've seen these cross
23    sections.  Your sheer canyon section and your gravel
24    bar section, you don't know where on the Salt River
25    each of these cross sections was made; is that correct?
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 1  A.   That's correct.
 2  Q.   Given your familiarity with the river, do you
 3    have any best guess as to where the sheer canyon
 4    section was surveyed?
 5  A.   Like I say, I don't recall.  There are many
 6    sheer canyon sections.  The easiest place to find one
 7    would be in Segment 2.  It's called the Daily Reach, or
 8    close to there.  But I don't know.
 9  Q.   Same answers for the gravel bar section?
10  A.   That's correct.
11  Q.   Where would we go -- and these cross sections
12    appear in your 2003 Upper Salt report, which is Old
13    Evidence 027, but I don't see it there either.  Where
14    would we go to find information about where these were
15    surveyed and the data supporting these cross sections?
16  A.   Whatever we did at the time we did these
17    reports was turned into the Land Department and would
18    be in the appendices, so whatever's in the appendices.
19  Q.   If something's not in the appendices, if the
20    data related to these cross sections are not in the
21    appendices, is there somewhere else we would look?
22  A.   It's possible there's something left in our
23    archives or one of the guys that worked on it had
24    something and it's stuffed in a drawer somewhere.  But
25    I don't know how many more ways to tell you that I
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 1    don't know their location, but . . .
 2  Q.   Well, I'm not asking about where the location
 3    is.  I'm asking where the supporting data is?
 4  A.   Right.
 5  Q.   Because we have two cross sections.  We don't
 6    know where they're from and we don't have any of the
 7    supporting data.  So that's what I'm asking.
 8  A.   Right.
 9  Q.   Let's flip now to 236.  And the top table
10    deals with Rating Curve - Segment 2, Sheer Canyon
11    (Chrysotile Gauge); is that right?
12  A.   Yes.
13  Q.   And for your median flow frequency, the
14    50 percent, you determined that the flow rate in cfs is
15    266; is that right?
16  A.   Yes.
17  Q.   And when the flow, using your sheer canyon
18    cross section, is at 266 cfs, you calculate that the
19    average depth is 2.1 feet; is that right?
20  A.   Yes.
21  Q.   How did you make that determination?
22  A.   Using the cross section there -- well, it's
23    described in the report.  That's the best way to look
24    at that.
25        It's described on page 5-27 of the Upper Salt
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 1    report, beginning there and continuing on.  The rating
 2    curves were developed from existing information
 3    obtained during the literature search and agency
 4    contact tasks for representative locations in each of
 5    the three Upper Salt River reaches.
 6        Goes on to describe our objective, to
 7    approximate flow conditions.  And then as I mentioned
 8    in my direct, it says here too that because the cross
 9    section geometry, slope, hydraulic roughness, and
10    geology of the natural rivers varies with distance and
11    time, the estimated flow depths, widths and velocities
12    should be considered average values, broadly
13    representative of river conditions within a reach,
14    rather than exact specifications of permanent river
15    conditions.
16        Then it goes on to describe the sources.  It
17    says -- we're now on the next page, 28, I believe.  A
18    variety of information was used to obtain the estimates
19    of hydraulic characteristics for each reach, and goes
20    on to summarize in reference to Table 21.
21        And then you're asking me about the Upper
22    reach, which is 1.  So let me get down to that part.
23  Q.   Wait.  Let me ask it a different way,
24    Mr. Fuller, or come at it from a slightly different
25    direction.  If you could go to page 5-31 of the 2003
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 1    Upper Salt report that you're looking at, there's a
 2    Table 22.
 3  A.   Yeah.
 4  Q.   Are you at Table 22?
 5  A.   Yes.
 6  Q.   Okay.  And if we look at "Reach 1:  Salt
 7    River Above Roosevelt - Shear Canyon Section," do you
 8    see that?
 9  A.   Yes.
10  Q.   And you indicate there that the mean annual
11    flow is 896 cfs; is that right?
12  A.   Yes.
13  Q.   And the average depth that you calculated in
14    2003 for your sheer canyon cross section at 896 cfs is
15    1.4 feet; is that right?
16  A.   Yes.
17  Q.   Okay.  If we go back to Slide 236 of your
18    PowerPoint, can you explain why your sheer canyon in
19    2003 had 1.4 feet of depth at 896 cfs, but now in your
20    PowerPoint, at 266 cfs you're over 2 feet?
21  A.   I can't as I sit here right now.  I have a
22    recollection of a rating curve sitting on my desk, and
23    I would have to go back and look at that.
24  Q.   Is that rating curve -- I take it then the
25    rating curve sitting on your desk, we don't have access
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 1    to it right here?
 2  A.   We don't.
 3  Q.   Okay.  Is that something else that you would
 4    be willing to provide to Mr. Slade, to provide to us,
 5    so that we can take a look at how these numbers came
 6    about?
 7  A.   Yes.
 8  Q.   And that goes -- I think I can save us all
 9    the time.  We would come to a similar question, would
10    we not, if we go down and talk about your gravel bar
11    cross section and how that depth compares to what you
12    had in 2003?
13  A.   Yes.  I apologize for this inconvenience.
14  Q.   So you'll provide all that to us?
15  A.   I will.
16  Q.   Thank you.
17        Let's go to -- let's take a look at
18    Slide 274, please, Mr. Fuller.
19        This is Modern Boating on the Salt River,
20    correct?
21  A.   Yes.
22  Q.   And you cite to a number of paddling guides,
23    is that right, including Mr. Williams' Paddling Arizona
24    publication?
25  A.   Yes.
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 1  Q.   And the point I think that you're trying to
 2    make here is that there are guides that document
 3    recreational paddling on the Salt River, and Paddling
 4    Arizona is one of those; is that right?
 5  A.   Yes.
 6  Q.   Now, Paddling Arizona also documents paddling
 7    on 50 to 70 Arizona watercourses, as I think we heard
 8    Mr. Williams testify; is that right?
 9  A.   That's right.  I don't know about the exact
10    number, but there's a lot of them.
11  Q.   A lot of them, okay.  And so the vast, vast,
12    vast majority of those, Mr. Fuller, you agree, are not
13    navigable for purposes of The Daniel Ball test because
14    they're not named the Verde, the Salt or the Gila or
15    one of the other couple that you maybe would have
16    evaluated further; is that a fair statement?
17  A.   Or the Colorado, but yes.
18        MR. HOOD: Mr. Chairman, I appreciate
19    your patience with me and my questions.  I'm done.
20        Thank you, Mr. Fuller.
21        THE WITNESS: You're welcome.
22        MR. HOOD: Oh, may I have ten seconds to
23    remember my last question?
24        THE WITNESS: A Columbo moment here.
25    The zinger --
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 1        MR. HOOD: It's not Columbo.
 2        THE WITNESS: The zinger is coming now.
 3        MR. HOOD: I'm getting waved at by the
 4    crowd.  May I have ten seconds, Mr. Chairman?
 5        CHAIRMAN NOBLE: The Columbo was really
 6    good.
 7        MR. HOOD: I'm not that crafty, though.
 8    I wish.
 9        CHAIRMAN NOBLE: What we don't realize
10    is they went across to the House to make that
11    conference.
12        THE WITNESS: And we know what comes out
13    of the House.
14        MR. HOOD: Mr. Chairman, I appreciate
15    your patience while I formulated my last question.  I
16    had to give this one some thought.
17        BY MR. HOOD: 
18  Q.   Just to follow up, Mr. Fuller, on some of the
19    information you're going to provide us, with respect to
20    your two cross sections and the rating curves
21    associated with those cross sections and that data that
22    you have sitting on your desk that you're going to
23    provide us, I just wanted to make sure you'll also
24    include the modeling data related to that, the modeling
25    information, so that we see the calculations and so
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 1    forth.  Is that acceptable?
 2  A.   I'll get you whatever I can find.
 3  Q.   Okay.  And that would include model input and
 4    output data?
 5  A.   Hopefully.
 6  Q.   Hopefully.
 7        MR. HOOD: With that, I assure you I'm
 8    done, Mr. Chairman.  I appreciate your patience.
 9        CHAIRMAN NOBLE: Just before we conclude
10    this, we've talked about a number of items that
11    Mr. Fuller's going to do his best to find.
12        When?
13        THE WITNESS: I'm a diligent man.  I
14    will go home tonight.  I won't go home, actually.  I'll
15    go to the office tonight and dig up what I can and
16    bring it in by tomorrow.
17        CHAIRMAN NOBLE: Oh, by tomorrow?
18        THE WITNESS: Sure.
19        CHAIRMAN NOBLE: That's very good.
20        MR. HOOD: Thank you, Mr. Chairman.
21        CHAIRMAN NOBLE: Now, is there anyone
22    else who is going to ask some questions?  Mr. Helm,
23    Mr. Sparks.
24        MR. SPARKS: Mr. Helm first.
25        CHAIRMAN NOBLE: Why don't we take a
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 1    ten-minute break right now, while Mr. Helm sets up.  I
 2    know you don't have much.
 3        MR. HELM: I don't.
 4        (A recess was taken from 9:51 a.m. to
 5        10:02 a.m.)
 6        CHAIRMAN NOBLE: Mr. Helm, please
 7    proceed.
 8        MR. HELM: We're not quite ready yet.
 9    Real quick.
10        CHAIRMAN NOBLE: Mr. Hood is listening
11    attentively.  We're ready to start.
12        MR. HELM: Very good.  Thank you,
13    Mr. Chairman.
14    
15        CROSS-EXAMINATION
16        BY MR. HELM: 
17  Q.   Jon, I just want to talk to you a minute
18    about the ordinary condition of the Salt River.  We've
19    sat here for a couple days now, and we've heard a lot
20    of talk about the mean and the median in terms of flows
21    that go down the river; but neither of those two
22    measurements define the ordinary condition of the
23    river, do they?
24  A.   Not completely, no.
25  Q.   The ordinary condition of the river is a
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 1    spread, isn't it?  If you look at Winkleman, the spread
 2    ranges from somewhere just above drought to somewhere
 3    just above flood?
 4  A.   Just below flood.
 5  Q.   Below flood, yeah.
 6  A.   But, yeah, definitely a seasonal variation
 7    and a year-to-year variation.
 8  Q.   So we've got a big spread in there, probably?
 9  A.   Yeah.
10  Q.   And could you pull up for me -- and I forgot
11    to get it yesterday. -- your one that's labeled
12    "Terminology, Non-Erratic Seasonal Ordinary Flow
13    Fluctuation"?
14  A.   One of my slides, you're talking about?
15  Q.   Yeah, it's one of your slides.
16  A.   Yeah, I can.
17  Q.   CO30, I'm informed, Part 364.
18  A.   Is this the one you're looking for?
19  Q.   No.  This is one that is -- it had the 90, 10
20    and the 50 set out on it.  I wrote down what the name
21    of it was, but I didn't write the --
22  A.   You said "Non-Erratic"?
23  Q.   Yeah, "Non-Erratic Seasonal Ordinary Flow
24    Fluctuation."  It's a chart.  I think we're getting
25    closer.  No, maybe that's it.
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 1        CHAIRMAN NOBLE: Well, that's a pretty
 2    one.  Let's use it.
 3        BY MR. HELM: 
 4  Q.   Yeah.  It may illustrate my point.
 5        If the -- the red line is the -- the red
 6    dashed is the 90 percent?
 7  A.   Yes.
 8  Q.   And the -- I'm not colorblind, but I can't
 9    distinguish one from another.  The lower dashed line on
10    the thing is the 10 percent?
11  A.   That's correct.  It's blue.
12  Q.   And the 50 percent is the --
13  A.   Green.
14  Q.   Green?  All right.
15        Blue/green colorblind.  Maybe I am.
16        That shows a spread, doesn't it?
17  A.   Yes, it does.  It's one depiction of it.
18  Q.   And is the 90/10 the drought/flood
19    limitations on the ordinary flow?
20  A.   No.  It could be one way of looking at what's
21    within the ordinary.  I already see that the average
22    flow in this case exceeds the 90 percent, which is a
23    median daily rate.  But you can see there's some
24    variation outside of that as well.
25        So I would say for the drought -- and drought
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 1    is a difficult term to put a number on.  Drought is
 2    going to be below the 10 percent, and flood is going to
 3    be well above the 90 percent.  For instance, on this
 4    chart right here for Segment 3, we can look up the
 5    two-year discharge, the two-year flood, and it's well
 6    above this number here, so . . .
 7  Q.   What I'm driving at is, when we look at the
 8    50 percent, at least from my way of thinking, on that
 9    kind of chart up there, there's a heck of a lot more
10    time when the river in its ordinary condition is above
11    50 percent, the mean or the median, whichever that one
12    is illustrating up there?
13  A.   Well, there would be 50 percent of the time
14    it's above the median, so that's kind of by definition.
15    So, yeah, there is a lot of time that it's above that.
16  Q.   And --
17  A.   And very little amount of time where it's in
18    flood.
19  Q.   Is it your understanding that the river does
20    not have to be usable 365 days of the year to be
21    navigable?
22  A.   Yes.
23        In fact, the case we just completed up in
24    Alaska, obviously you've got large chunks of the year
25    where the river is frozen solid.
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 1  Q.   Ice boating is the norm up there, probably,
 2    huh?
 3  A.   Yes.
 4  Q.   And, finally, when you use the term
 5    "impoundment," is that terminology different from
 6    diversion?
 7  A.   Yes.
 8  Q.   Okay.  Tell us what the difference is.
 9  A.   An impoundment is the water behind the dam,
10    so it's being stored.  And a diversion is water that's
11    flowing that's being taken away from the river and
12    delivered somewhere.
13        MR. HELM: Thank you very much.  I don't
14    have any other questions.
15        CHAIRMAN NOBLE: Thank you.
16        Mr. Sparks.
17        MR. SPARKS: Mr. Chairman, can we just
18    have a few minutes to get up there?
19        Thank you, Mr. Chairman and Members of
20    the Commission.
21    
22        CROSS-EXAMINATION
23        BY MR. SPARKS: 
24  Q.   Dr. Fuller, my name is Joe Sparks.  With me
25    is Counsel Julia Kolsrud from our firm.  We represent
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 1    the San Carlos Apache, which is the San Carlos Apache
 2    Reservation, the home of the San Carlos Apaches.
 3        MR. SPARKS: Mr. Chairman, may I
 4    proceed?
 5        CHAIRMAN NOBLE: Please do.
 6        THE WITNESS: One correction,
 7    Mr. Sparks.  Dr. Fuller is my father and someday my
 8    son, but I am just Mr. Fuller.
 9        BY MR. SPARKS: 
10  Q.   Well, Mr. Fuller, then, I admire your
11    tendency for accuracy and humility here, but, you know,
12    you're pretty -- I admire your ability to retain
13    information and to recall it, and so I basically
14    promoted you in my own -- using my own standards.
15  A.   Fair enough.
16  Q.   And that's one of the things I wanted to talk
17    to you about, is the standards that we're using here.
18    And I've been doing this for 55 years, and I guess
19    you're probably right in there too.
20        One of the things that studying historical
21    documents and using them and referring to them, I
22    found, is that once they're printed, they tend to take
23    on a life of their own and people tend to treat them
24    like whatever they say is just the beginning, the
25    middle and the end of it.
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 1        So in my -- and what we're doing today and
 2    have been doing for a number of weeks and years here
 3    now, 19 years, we're creating historical documents.
 4    What you say today is going to become a historical
 5    document, and it's really important for us to be able
 6    to get on the same line and understanding of really
 7    important words that are being used in this hearing and
 8    in the writings that we're referring to.
 9        So even though it's burdensome and I know
10    you've been through a lot of this and the Commission's
11    suffered through a great deal of it, I need to be able
12    to go through and see if I can understand the
13    definition or source of definition and then use them in
14    the context in which you have been using them so that
15    we have that in the record.
16        So with your patience, one of the things I
17    wanted to know is, you cite to -- and you were there,
18    but to the 1993 DWR report.  I mean -- excuse me.
19    Wrong forum, Your Honor.  Sorry about that.  To the
20    State Land Department report for 1993.  That's one of
21    your base documents, correct?
22  A.   There was a Lower Salt report prepared in
23    1993, that's correct, and we did rely on that.
24  Q.   Who did the hydrologic work on that report?
25  A.   I did.
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 1  Q.   Did anyone else work with you on that
 2    hydrologic work?
 3  A.   I had a technician work with me.  He was an
 4    intern, I believe.
 5  Q.   Did that technician -- is that technician
 6    still with the State Land Department or the Attorney
 7    General's Office?
 8  A.   I know -- I worked at CH2M Hill at that time,
 9    and he was there.  And now he is a department manager.
10    The last I heard, he worked for T.Y. Lin.
11  Q.   Did you consult with him before preparing --
12    or while preparing for this testimony?
13  A.   No, he worked at my direction and under my
14    direct supervision.
15  Q.   Okay.  And then as to the 1996 report, do you
16    recall that State Land Department report?
17  A.   You're talking about the Upper Salt report?
18  Q.   Yes.
19  A.   I do recall that, yes.
20  Q.   And who did the hydrologic work on that
21    report?
22  A.   It was done under my supervision.  This was
23    done by an engineer, licensed engineer.  His name was
24    Brian Iserman.  He did a lot of that work.  I did some
25    of the work.
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 1  Q.   Is Brian Iserman still with the Land
 2    Department or the AG's office?
 3  A.   Neither.  He works for JE Fuller/Hydrology &
 4    Geomorphology.  He's one of the owners.
 5  Q.   I'm sorry, I misunderstood who he works for.
 6  A.   He works for the same firm that I work for.
 7    He's one of the owners.
 8  Q.   Oh, I see.
 9        Did you consult with him in preparing for
10    this hearing?
11  A.   I think I asked him some -- a few questions.
12  Q.   And is there a reason why he's not testifying
13    here about the hydrology in the report?
14  A.   Most of the answers to my questions were,
15    "Jon, that was 20 years ago.  I don't really remember."
16  Q.   Okay.  And you asked him a few questions
17    about preparing for this hearing?
18  A.   Yeah.
19  Q.   Ask him any questions in the last few days?
20  A.   No, nothing about this.
21  Q.   Did you ask him if he's going to buy lunch on
22    Saturday?
23  A.   I did not.
24  Q.   Oh, okay.  Well, there's always a chance.
25        And the 2003 report, are you familiar with
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 1    that report?
 2  A.   Are you talking about the Lower Salt 2003
 3    report --
 4  Q.   Yeah.
 5  A.   -- and the rewrites?
 6        Yes, I am.
 7  Q.   Who did the hydrologic work on that report?
 8  A.   There was no new hydrologic work done for
 9    that report.
10  Q.   Mr. Hood asked you for some information --
11  A.   In clarification, you said Agerman or
12    something.  Just for the record, his name is Iserman.
13    I-S-E-R-M-A-N.
14  Q.   Thank you.  That's very helpful.
15        Mr. Hood asked you for some background
16    information on modeling and rating curves.  Do you
17    recall those questions?
18  A.   I do.
19  Q.   And I think his questions related to
20    Segments 1 and 2 and possibly 3.  How did you
21    understand his request?
22  A.   He was asking for the information, in
23    general, relating to the segments of his concern, yeah;
24    and we were talking, I think, at that point about
25    Segment 2 specifically, but -- yeah, that's how I
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 1    understood it.
 2  Q.   Well, would you provide all of us who are
 3    participating in the hearing, or to your attorney, who
 4    could provide it to us, all of the background data on
 5    the -- on your modeling for each of the segments and
 6    all of the calculations and background data for the
 7    rating curves?
 8  A.   I would be happy to do that.  I was
 9    specifically providing information relating to the
10    disparity in the rating curve tables, but that's what I
11    was going to look for.  But I'm happy to go to full
12    disclosure, if everyone else is.
13  Q.   Well, actually, how can you deal with that
14    disparity without looking at them the way the model
15    works?
16  A.   Well, that's what I intended to provide.
17  Q.   Is how the model works?
18  A.   Yeah.
19  Q.   Okay.  What I'm asking you is, then, if
20    you'll provide that explanation and that detail about
21    each of the segments and about each of the rating
22    curves, including the calculations?
23  A.   Again, I'd be happy to submit information, as
24    long as I'm submitting to the same degree everybody
25    else is.
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 1  Q.   So unless I go out and find some, you're not
 2    going to give me any of it?
 3  A.   No, I'm submitting it to the panel, who I
 4    think will distribute it to the group.
 5  Q.   Yeah, what's going to be your test as to
 6    whether you're going to provide it or not?
 7  A.   I'm going to provide information to answer
 8    the questions that I was asked.
 9        MR. SLADE: Mr. Sparks, if you have any
10    specific questions on the PowerPoint relating to things
11    that you don't understand, we're happy to provide
12    information.
13        MR. SPARKS: Well, a lot of these things
14    I actually do understand.  I just want to know the
15    answers for the record.  And so I don't think I got a
16    really clear answer to that question, but we'll work on
17    it a document at a time.
18        BY MR. SPARKS: 
19  Q.   I need a general background question.  How
20    many times have you run Reaches 2 and 3 or Segments 2
21    and 3 of the Salt River yourself?
22  A.   You mean by myself?
23  Q.   Well, how many times have you been in a
24    watercraft and ran Segments 1 -- excuse me, Segments 2
25    or 3 or 2 and 3?
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 1  A.   Well, I don't believe I've ever done a solo
 2    run; but in my own boat, I've run Segment 2 more than
 3    Segment 3.  I've probably run Segment 3 four times, and
 4    Segment 2 I've probably run -- I don't know.  It's hard
 5    to count. -- more than 10, less than 20.
 6  Q.   And did you run Segment 3 without going
 7    through Segment 2 and enter at some other location on
 8    the river?
 9  A.   I have entered at Horseshoe Bend before,
10    yeah.
11  Q.   And so is -- Horseshoe Bend is at what
12    location on the river?
13  A.   Well, the area is called Horseshoe Bend, so
14    that's its location.  It's in Segment 3, if that's what
15    you're getting at.  I can get you the river mile, if
16    you want that.
17  Q.   Well, how about the road that you use to get
18    there; what road was that?
19  A.   It's a Forest Service road.  I don't recall
20    the number of it, though.
21  Q.   And did you have to have a special kind of
22    permit to enter there?
23  A.   No.
24  Q.   Did you have to have a permit to run the
25    river from that point down?
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 1  A.   No.
 2  Q.   Is that in the wilderness area at all?
 3  A.   I believe it's downstream of the wilderness.
 4  Q.   And where is the takeout area, the end of
 5    Section 3 for boaters?
 6  A.   Well, the end of Segment 3 is at the dam, and
 7    there's no specific takeout at the dam, so the canyon
 8    above the dam.  There's no specific takeout in
 9    Segment 3.  For the portion of Segment 3 that
10    river-runners do, the takeout, the normal takeout, is
11    either right downstream of the 288 bridge, and there's
12    also some opportunities to take out a little bit
13    further downstream; but nobody runs the diversion dam
14    or tries to, which is a mile or so downstream of 288.
15  Q.   By diversion dam, you mean Roosevelt Dam or
16    some other local irrigation?
17  A.   No, there's a diversion dam at the upstream
18    end of Roosevelt Lake.  It's a steep concrete drop
19    structure, and it has a nasty hydraulic when it's
20    flowing, so people don't run it, or they shouldn't run
21    it.
22  Q.   A nasty what?
23  A.   A hydraulic.  It's called a recirculating
24    current or a keeper.  People who run it when it's
25    flowing, if you fall out of your boat there, you stay
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 1    in that rapid.  It's quite a dangerous situation.  It's
 2    a manmade structure.
 3  Q.   And how severe is the drop?
 4  A.   I don't know.  I don't know.  I've actually
 5    not gone and looked at that.
 6  Q.   And then -- and so how many of those
 7    Section 3 only runs have you done?
 8  A.   Two.
 9  Q.   What watercraft did you use to do that?
10  A.   The first time was in a canoe.  Well, both
11    times was in a canoe.
12  Q.   And I've heard a lot about your canoes.  You
13    have several, don't you, or have had several?
14  A.   I have five.
15  Q.   That's at least several.
16        So what canoe did you run that in, run those
17    two runs in?
18  A.   It was either my Rogue or my Cascade.
19    They're both tandem canoes.  They're plastic.
20  Q.   You say tandem canoes?
21  A.   Yeah, a two-person canoe.
22  Q.   And were there two people in the watercraft,
23    you and one other person?
24  A.   Yes.
25  Q.   What color was it?
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 1  A.   I have a red one and a green one.
 2  Q.   And then on your stretches, when you ran
 3    Segment 2 -- and just for the record, you'll describe
 4    Segment 2 for us, please?
 5  A.   Segment 2 goes from just below Apache Falls,
 6    which is upstream of the U.S. 60 bridge, and it ends
 7    at -- oh, what's the name of the rapid?  I'm sorry, I'm
 8    having a little break here.
 9        It's right below Corkscrew.
10        THE WITNESS: Do you remember?
11        MR. SLADE: Sleeper.
12        THE WITNESS: Sleeper Rapid.  Thank you.
13    Sorry.
14        BY MR. SPARKS: 
15  Q.   Sleeper?
16  A.   Sleeper.  It's been a long day already.
17  Q.   Do you know how any of these rapids got their
18    names?
19  A.   No, but people name them.
20  Q.   Is there some agreement about what the names
21    are?
22  A.   I don't know of any like naming committee or
23    government body that sits around and says this is what
24    we're going to do with our time; but usually it's up to
25    either commercial rafters or somebody's producing a
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 1    guide, who will have the run, they'll do the run, and
 2    they'll say that you go past this point and come up
 3    with a colorful description, and some of them stick and
 4    some of them don't.
 5  Q.   Did any of those Segment 2 runs that you did
 6    hook to Segment 3 for a total --
 7  A.   Yes.
 8  Q.   -- for a total trip?
 9  A.   Yes.
10  Q.   So how many of those hook to Segment 3?
11  A.   I've done one bridge-to-bridge trip.
12  Q.   Bridge to bridge?
13  A.   Yes, U.S. 60 to 288, as a continuous trip.
14  Q.   And was there more than one person in your
15    canoe, or did you do it in a canoe?
16  A.   I did it in a raft.
17  Q.   Have you done any bridge-to-bridge trip in a
18    canoe?
19  A.   Not yet.
20  Q.   Then how many trips on Segment 2 only have
21    you done?
22  A.   It would be more than 10, less than 20; the
23    answer I gave you just a second ago.
24  Q.   And did you use a canoe in those trips, each
25    of them?
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 1  A.   I have used each of my solo canoes, and I
 2    have two separate solo canoes.  I've used an inflatable
 3    canoe, an inflatable kayak, and rafts.
 4  Q.   Do you know what the watercraft is that is
 5    referred to as a rubber ducky?
 6  A.   Yes.
 7  Q.   What is it?
 8  A.   It's an inflatable kayak.
 9  Q.   And did you do one, one of those runs, in an
10    inflatable kayak?
11  A.   An inflatable canoe.
12  Q.   Is there a difference?
13  A.   It's in the way you sit and the paddle that
14    you hold.  Other than that, the boats are pretty
15    similar.
16  Q.   So is an inflatable canoe considered a rubber
17    ducky?
18  A.   Not usually, but it's similar.
19  Q.   Did you have a permit from the White Mountain
20    Apache Tribe on each of your trips on Section 2?
21  A.   Yes.
22  Q.   On the Section 2 only trips, where did they
23    stop?
24  A.   I have stopped on trips there at Cibecue.  I
25    have stopped at --
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 1  Q.   You mean Cibecue Creek?
 2  A.   Yes.  There's a -- yeah.
 3  Q.   And when I say "stop," I don't mean just get
 4    out and take a rest.  I mean stop and the trip's over,
 5    for practical purposes.  Is that --
 6  A.   That's how I understood your question, yeah.
 7  Q.   Okay.  Thank you.
 8        So you stopped at Cibecue Creek, right?
 9  A.   A number of times I've stopped at Cibecue.  A
10    number of times we've stopped at below Mescal Falls.
11    Some people call it the Hoodoo takeout.  It's just
12    above the -- a little ways above the salt banks.  I've
13    stopped at Gleason.
14  Q.   Gleason Flats, you mean?
15  A.   Yes.
16  Q.   And is there a road all the way to Gleason
17    Flats on the White Mountain side?
18  A.   Some call it a road on the south side.  On
19    the north side, there is a road that connects either to
20    U.S. 60 or 288.
21  Q.   Well, did you -- when you stopped on each of
22    those trips, did you take your watercraft back up to
23    the Highway 66 area, where you launched?
24  A.   That's Highway 60, but --
25  Q.   Highway 60.
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 1  A.   Yes, yes.
 2  Q.   Did you take your watercraft back up there?
 3  A.   Yes.
 4  Q.   How did you do that?
 5  A.   Put it on the back of a truck and drove.
 6  Q.   How much does -- I thought I heard you say
 7    yesterday you had a canoe that was like 13 feet and
 8    change and another one that was around 16 feet long; is
 9    that correct?
10  A.   My one-owner Rendezvous is 15 feet 8 inches,
11    and my Esquif, Esquif Vertige I think is 13 and a half,
12    but it might be 13.
13  Q.   How much does each of those with a name, how
14    much does it way?
15  A.   The Rendezvous weighs about 50 pounds.  And
16    I'm not sure of the Vertige.  I think it might actually
17    be a little bit heavier, but not much.  It's in the
18    neighborhood of 50 pounds.
19  Q.   And when you put your watercraft back on a
20    boat -- I mean on a truck, how do you get that service
21    done?  Does one of your friends do that, or how does
22    that work out?
23  A.   I pick it up by the gunnels and throw it on
24    my shoulders and hoist it up there.
25  Q.   So you hoist it up there and then walk next


SALT RIVER     VOLUME 6    11/18/2015 Page 1275


 1    to the truck all the way out, or -- I'm just saying who
 2    provides the shuttle service, for instance, or --
 3  A.   There are people that provide shuttle
 4    services.  I've used those on one, maybe two occasions.
 5    Sometimes my wife drops me off and picks me up.
 6    Sometimes we do self-shuttle, where we take two trucks
 7    and drop a truck at the takeout and drive up to the
 8    put-in.  There are ways to do it.
 9  Q.   Mr. Slade asked you some questions about
10    the -- off the website on the White Mountain Apache
11    dot-com, which describes the way you get a permit and
12    what's required in a permit.  Do you recall those
13    questions?
14  A.   I don't recall him asking me any questions
15    about that.
16  Q.   No questions on the White Mountain Apache
17    requirements for a permit?
18  A.   You said Mr. Hood asked me these questions?
19  Q.   I thought I said Mr. Slade.
20  A.   Mr. Slade asked me questions about the -- I
21    don't think Mr. Slade's asked me any questions yet, or
22    has he?  During my direct, I guess he asked me
23    questions.  I don't recall those.
24  Q.   Are you familiar with that website?
25  A.   Yes.
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 1  Q.   I'm going to ask my colleague to provide you
 2    with a copy of that website.  I need to ask a couple of
 3    questions about that.
 4        Because of what we handed out is in
 5    micro-type, at least for my purposes -- it's the best
 6    we could do with reproducing the document. -- we're
 7    going to pass out an enlarged section of the questions
 8    that I wanted to talk with you about.
 9        MR. SLADE: Is this in evidence?
10        MR. SPARKS: No.  Well, you put it in
11    evidence by referring to it.
12        MR. SLADE: I'm just asking has it been
13    submitted?
14        MR. SPARKS: No.
15        MR. SLADE: You haven't, at the
16    Commission?
17        MR. SPARKS: No.
18        MR. SLADE: Are you submitting it as
19    evidence?
20        MR. SPARKS: I'm going to be asking
21    questions from it and then we'll decide.
22        BY MR. SPARKS: 
23  Q.   Mr. Fuller, looking, first of all, at the
24    document we handed out first that's two pages and it's
25    very small print, do you recognize that as a
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 1    reproduction of the White Mountain Apache website on
 2    rafting that's available for information to the public?
 3  A.   Yeah, that appears to be what it says it is,
 4    yeah.
 5  Q.   Well, have you looked at that website before?
 6  A.   I've been on that website once.
 7  Q.   Do you refer -- so when did you that one time
 8    refer to it?
 9  A.   After my most recent trip.  I don't know that
10    I've spent much time here, though.  I probably clicked
11    on the thing "Buy a Permit."  Well, I know I clicked on
12    the thing that says "Buy a Permit."
13  Q.   So I've handed -- hopefully you have now
14    handed to you the enlarged copy.  You see a document
15    that says at the top "Rafting Permits Available"?  Do
16    you see that document?
17  A.   Just a second.  I've got somebody playing
18    with my computer here.
19        I'm sorry.  Can you ask the question again?
20  Q.   Okay.  Mr. Murphy's going to put it up on the
21    screen, also, for us.
22  A.   Excuse me.
23  Q.   I'm a pretty low-tech guy.
24  A.   I'm sorry.  Who did you say you represented;
25    the San Carlos Apaches?
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 1  Q.   Yes.
 2  A.   This is the White Mountain Apaches?
 3  Q.   I'm sorry?
 4  A.   This is the White Mountain Apaches?
 5  Q.   Yes.
 6  A.   Huh.
 7  Q.   Okay.  The website is up on the screen, also,
 8    if that would be more helpful to you.
 9        And I take it from your question that you are
10    unfamiliar with the San Carlos Apache Reservation?
11  A.   No.
12  Q.   And do you know where the boundary is on the
13    San Carlos Reservation as to the Salt River?
14  A.   Roughly, yeah.
15  Q.   Roughly, where is it?
16  A.   It's river left in the vicinity of the bridge
17    and downstream for a few miles, maybe three miles or
18    so.
19  Q.   Do you know where the boundary actually is?
20    Do you know where the White Mountain Apache Reservation
21    actually starts?
22  A.   I think it's along the center, the center of
23    the river, but I'm not sure, actually.
24  Q.   Well, just -- you may accept my
25    representation that the statute says that the White
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 1    Mountain Apache Reservation is north of the Salt River.
 2    But that wouldn't be the center of the river, would it?
 3  A.   Yeah.  So that's your representation.  So I
 4    know I have a graphic in there that has the GIS layer
 5    of where those boundaries are, so, okay.  I know
 6    there's a boundary there and the White Mountain Apache
 7    abut the San Carlos Apache.  I wasn't aware that they
 8    were the same Reservation or the same community.
 9  Q.   At one time it was the same Reservation, and
10    then it was split by Congress by statute.
11  A.   Oh.
12  Q.   And so the San Carlos Reservation, from its
13    standpoint, reaches to the high water mark on the north
14    side of the river, which you say is -- I think you
15    referred to it as river right, because it's the
16    right-hand side when you're facing downstream?
17  A.   That's right.
18  Q.   Is that the term you used?
19  A.   That's correct.
20  Q.   You ever get a San Carlos Apache permit to
21    run the river?
22  A.   I'm not aware that there are any.
23  Q.   Well, and the "Rafting Permits Available,"
24    would you take a look at that, that heading there?  You
25    have a hard copy in front of you, if that's easier.
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 1  A.   Okay.
 2  Q.   What's that say?
 3  A.   It says "Rafting Permits Available."
 4        Do you want me to read the bullet point for
 5    you?
 6  Q.   Yes, please.
 7  A.   I've enjoyed reading plain English here over
 8    the last several days.
 9  Q.   Well, get used to it, because you're going to
10    have a lot of joy.
11  A.   All right.  I've been seeking that in my life
12    here.  I didn't know this is where I would find it.
13  Q.   It's going to be an opportunity for
14    overwhelming frivolity.
15  A.   I'm up for that.
16        The bullet point says, "A Daily Rafting
17    Permit and a signed waiver is required for each person
18    for each day they are rafting or floating (using rafts,
19    kayaks, or boats) either entering or exiting the Fort
20    Apache Indian Reservation.  All rafting trips going
21    beyond the 'Hoodoo' camp are required to purchase a
22    2-day permit for each individual rafters.  Rafters
23    starting their trip from Gleason Flat need to have a
24    Daily Permit covering them for the entire time (days)
25    they will be on the Reservation.  Important reminder,
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 1    all individuals holding a valid Daily Rafting Permit
 2    are allowed one night of camping."  [Quoted as read.]
 3  Q.   Are you familiar with these requirements?
 4  A.   Well, I am familiar with that you needed to
 5    buy a permit when you launch there at the U.S. 60
 6    bridge.  It's news to me the Gleason Flat thing.  I
 7    thought that was Forest Service land.
 8  Q.   Gleason Flat's on the north side of the river
 9    downstream from Highway 60 bridge, right?
10  A.   Gleason Flat is the area surrounding the
11    river on both sides.  Yeah.  So this seems like new
12    stuff to me.  I'm not sure when they instituted this.
13  Q.   How many miles down, or feet or miles,
14    downstream from the Highway 60 bridge is Gleason Flats?
15  A.   I don't recall exactly.  Let's see.  I'm
16    going to guess it's between 20 and 30 miles down from
17    the bridge.
18  Q.   How did you get there?  Have you ever
19    launched from Gleason?
20  A.   Yes.
21  Q.   How did you get --
22  A.   Wait, wait, wait.  Have I launched?  No, I
23    don't think I've launched from Gleason.  No, I've taken
24    out at Gleason.
25  Q.   Then I want to have you look at the document.
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 1    The hard copy starts at the top of the page with
 2    "Rafting Season."  Do you see that?
 3  A.   Yes.
 4  Q.   Okay.  Would you read that, please?
 5  A.   "Rafting Season.  The Salt River is open year
 6    round to river rafting."  Year-round.  "Water flows are
 7    best," are best, "during the peak spring runoff period
 8    (typically March through May), although optimum rafting
 9    conditions will vary from year to year."
10  Q.   And that's consistent with your testimony,
11    isn't it?
12  A.   Yeah.
13  Q.   The next topic is Rafting Open and Closed
14    Areas.  Do you see that?
15  A.   I do.
16  Q.   What's the first -- read the first bullet,
17    please.
18  A.   "River rafting is restricted to the Salt
19    River, downstream from the Salt River Canyon Bridge
20    (Highway 60) to the west boundary of the Reservation
21    only.  All other Reservation waters are closed to
22    rafting."
23  Q.   And I believe that you said at least one time
24    you started above the bridge, right, on one of your
25    runs?
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 1  A.   Yes.
 2  Q.   Were you aware of what -- of that, that that
 3    area was closed to rafting?
 4  A.   It was not.  It was a commercial trip, and
 5    they had a permit to do that.
 6  Q.   So you don't know whether they had a permit
 7    to put in at that location, though?
 8  A.   You know, I didn't think to ask them.
 9  Q.   Do you sign those waivers each time you get a
10    permit to float down there?
11  A.   I don't recall.
12  Q.   Have you ever signed a waiver?
13  A.   I've signed whatever they required me to
14    sign.  I don't remember ever a waiver part, though.
15  Q.   Then let's look at the next bullet point
16    down, Salt River -- Salt Banks.  Do you see that?
17  A.   I do.
18  Q.   You testified in your direct about the salt
19    banks, didn't you?
20  A.   I mentioned it, yeah.
21  Q.   Okay.  Would you read that?
22  A.   "Salt Banks.  The area between Salt River
23    Draw and one mile downstream of Rock Canyon and between
24    the Salt River and north to the rim of the Salt River
25    Canyon is closed to all non-tribal members.
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 1    Non-members can only use route G1 as an access road
 2    through the area."
 3  Q.   I think in your direct testimony you
 4    indicated that they were -- that area was restricted
 5    because of religious or cultural reasons; isn't that
 6    what you said?
 7  A.   I probably said sacred; but that's my
 8    understanding, yeah.
 9  Q.   Sacred is a much better word for that.
10        Do you know why it's sacred?
11  A.   Not to the degree that I'd offer testimony on
12    it.  I think I recall reading some stuff about
13    something, but I don't know.  For whatever reason, they
14    deemed purpose.  It's their call.
15  Q.   Then the next document is headed, hard copy
16    at least, as Rafting Regulations.  Do you see that
17    document there?
18  A.   I do.
19  Q.   Would you read that bullet point?
20  A.   The first bullet point is, "Each person
21    purchasing a rafting permit must sign a waiver" --
22    well, there you go. -- "(mandatory) prior to putting
23    [on] the river."
24  Q.   And you said you don't recall doing that?
25  A.   Like I say, I remember the form.  I know you
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 1    have to sign something.  I don't remember anything
 2    about a waiver, but it could well be there.
 3  Q.   The next bullet point says "No exceptions."
 4    Would you read that?
 5  A.   "No Exception, everyone holding a 2-days or
 6    more River Rafting Permit is required to take the
 7    following equipment:  fire-pans, trash containers and
 8    bags, and human waste disposal containers.  All rafters
 9    must pack out trash, ashes and human waster.  It is
10    illegal to burn or bury any trash."
11  Q.   Were you familiar with that requirement?
12  A.   That's pretty normal, but I -- I know that
13    the Forest Service has that when you get the permit
14    from those guys, so that's pretty typical for a
15    permitted river.
16  Q.   And it's a reasonable requirement to keep a
17    pristine or a special area clean of waste and protected
18    in the environment, don't you think so?
19  A.   Yeah.
20  Q.   And you do that, right?
21  A.   Sure.
22  Q.   The next one I wanted to refer you to is the
23    Mandatory Rafting Equipment.
24        Do you see that one?
25  A.   I do.
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 1  Q.   What's the first bullet point say?
 2  A.   "The following equipment is required for all
 3    rafts/boats as a condition to entering the Salt River
 4    for rafting."
 5  Q.   The next bullet point?
 6  A.   "Must have professional whitewater quality
 7    boats.  (No rubber duckies, open canoes, et cetera)."
 8  Q.   Are you familiar with that requirement?
 9  A.   No.
10  Q.   No rubber duckies, open canoes?
11  A.   That's interesting, because I know the
12    commercial outfits rent duckies, and lots of people
13    take canoes down there.  So that's news to me.
14  Q.   And if this is the rule, then every time you
15    used one of your five canoes there or one of your
16    rubber duckies, you would have been sort of ignoring
17    this rule, right?
18  A.   It depends on when they initiated that rule
19    relative to when I took my trips.
20        A rubber ducky?  I don't think I ever took a
21    rubber ducky.  I was in an inflatable canoe.  I'm not
22    sure that's what they were -- but all of my boats are
23    professional whitewater quality boats, so . . .
24  Q.   What do you mean when you say it's a
25    professional whitewater quality boat?
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 1  A.   Yeah, so -- I don't know.  If you go to
 2    Wal-Mart or Sports Authority, they will sell you
 3    inflatable kayaks or other kinds of inflatable boats,
 4    and it's cheap rubber.  They puncture easily, and
 5    they're not well built.  They're not rigid.  They're
 6    not whitewater quality.  They're nice for paddling
 7    around your pool or maybe taking to the lake somewhere.
 8    And there's definitely a step up in cost and design to
 9    get to a whitewater quality boat.
10        And the same for canoes.  In fact, the same
11    for canoes.  There are canoes that are not
12    well-designed, they're cheap construction.  And then
13    there are canoes that are built for taking on
14    whitewater streams.
15  Q.   Can you share with the Commission what you
16    think a professional quality watercraft would meet this
17    standard?  What do you think is required?  What's the
18    difference -- let me restate the question.
19        What do you think are the requirements for a
20    professional whitewater quality watercraft?  Any
21    special design requirements, for instance?
22  A.   Well, I'm not sure about the professional
23    part of it.  I guess professionals might be willing to
24    pay more.  But typically what goes in a whitewater boat
25    these days is you might have some kind of flotation, so
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 1    you have inflatable airbags that go in the end that
 2    give you slightly more buoyancy if you flip over.  But,
 3    mostly, they displace water, so that if you do take on
 4    water, there's less volume to be held in your boat, so
 5    it means there's going to be less weight that you're
 6    carrying.  And if water sloshes around and you get it
 7    in the canoe, if it gets too deep, then it makes
 8    controlling it more of a challenge.
 9        Other design aspects of whitewater quality
10    canoes, for instance, is they tend to have what's
11    called rocker.  So from front to back they have a --
12    they kind of bend so the middle part is generally
13    deeper than the ends, and that enables you to turn
14    quicker.
15        And then there are all sorts of different
16    styles of boat depth, bow heights.  And just kind of
17    depending on your particular river, there's just a
18    wide, wide variety of types that you could build or buy
19    that would enable you to do different kinds of
20    whitewater.  And when I said, by "do it," it means it
21    makes it easier.  So it's like race cars.  You know, a
22    race car is not a race car.  There's stock cars and
23    there's, you know, Formula One cars, and they have
24    different -- you know, they both go fast, but some of
25    them are better for turning and some of them are better
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 1    for going straight and fast, so . . .
 2  Q.   On the rocker part of that, are the canoes
 3    that you use -- do they have a keel?
 4  A.   I have one canoe that has a keel, but that
 5    would put that in the class of not a whitewater boat.
 6  Q.   And then the type of bottom on your canoes
 7    that you would consider whitewater boats, are they
 8    flat-bottom boats, at least a portion of it is flat?
 9  A.   Yes, my whitewater boats have side-to-side
10    flat bottoms.
11  Q.   And then they curve up on both sides.  Do
12    they have -- in the center line from stern to bow, is
13    there a bow in the bottom of the boat?
14  A.   That's what I was describing as rocker.
15  Q.   And so it's curved, and the deepest part of
16    the bend in the bow is about where the paddler would
17    sit; is that correct?
18  A.   More or less, yes.
19  Q.   I'm sorry?
20  A.   More or less, yeah.
21  Q.   And that is so that the center of gravity and
22    dispersion of the weight in the canoe is maneuverable
23    from front to back and side to side more easily?
24  A.   It's more of a front to back turning thing
25    than a side to side thing, but yeah.
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 1  Q.   In other words, if that was -- if you had a
 2    rowboat and you had a rocker in it, you could sit in
 3    the rowboat with your hands, one hand on each ore, and
 4    just go like this and turn the boat, right, by moving
 5    your arms in opposite directions?
 6  A.   I'm sure you could, yeah.
 7  Q.   You could turn it in one spot?
 8  A.   Yeah.  That's one way to turn a boat.
 9  Q.   Is there another way to turn boats?
10  A.   Yes.
11  Q.   And what do you do to turn the boat some
12    other way?
13  A.   You can drag paddles.  You can lean.  Those
14    would be other ways.
15  Q.   Okay.
16  A.   There are lots of different strokes for
17    turning.  There's probably more than 20.
18  Q.   Okay.  And you're mostly referring to,
19    though, paddling a canoe, aren't you?
20  A.   In a rowboat, typically you're doing it all
21    with ores, but there are different strokes that you can
22    make.
23  Q.   You're saying different strokes for different
24    folks?
25  A.   There you go.
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 1  Q.   Okay.
 2        And the last bullet point on that page is --
 3    what's it say?
 4  A.   "Each rafter most possess a personal
 5    flotation device, along with (1) spare paddle and (1)
 6    throw rope."
 7  Q.   Do you take along a personal flotation
 8    device?
 9  A.   Yes.
10  Q.   Do you wear one?
11  A.   Depends on the day.
12  Q.   Do the watercraft you use have any stationary
13    flotation material in them, such as foam inserted in
14    the bows or stern or anywhere along the structure?
15  A.   The Royalex material has layers in it that
16    float.  You asked specifically about foam.  I don't
17    have any boats that have foam in the stern or the bow.
18    That's what the airbags are for, the flotation bags.
19  Q.   And so you have flotation bags in the canoe
20    with you?
21  A.   I have them.  I don't always use them, but I
22    have them.
23  Q.   Do you take them along in the boat?
24  A.   When I use them, yeah, they're in the boat.
25    I don't always take them along, so if that's what
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 1    you're asking me.
 2        CHAIRMAN NOBLE: Mr. Sparks.
 3        MR. SPARKS: Yes.
 4        CHAIRMAN NOBLE: Would it be all right
 5    if we took a break at this point?
 6        MR. SPARKS: Thank you, Your Honor.
 7    That's great.
 8        CHAIRMAN NOBLE: Okay, let's break for
 9    10 minutes, whatever it is on that clock when we get
10    back.  It's probably going to be a little bit -- six
11    minutes after.
12        (A recess was taken from 10:57 a.m. to
13        11:06 a.m.)
14        CHAIRMAN NOBLE: Mr. Fuller?
15        THE WITNESS: Yes.
16        CHAIRMAN NOBLE: And Mr. Sparks.  By the
17    way, Mr. Sparks, having elevated Mr. Fuller to Doctor
18    and me to Judge, we would just like you to know that
19    Mr. Breedlove in the future would like to be addressed
20    as Your Eminence.
21        MR. SPARKS: Well, then, to me, he's
22    Your Elevated Ultimate Eminence.  Is that -- from where
23    I'm sitting, I have to look up here.
24        CHAIRMAN NOBLE: Thank you.
25        MR. SPARKS: Mr. Chairman, I would like
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 1    the record to reflect that the Chairman and the
 2    stenographer have yet to ask me to slow down when I'm
 3    speaking.  And there's a distinction between Mr. Hood
 4    and I when we speak.  Namely, this is not only as fast
 5    as I can speak, it's as fast as I can think.  So you're
 6    not going to have any trouble keeping up here.
 7        CHAIRMAN NOBLE: Thank you, Joe.
 8        MR. SPARKS: I just want that reflected
 9    carefully in the record.
10        BY MR. SPARKS: 
11  Q.   Dr. Fuller, recently promoted -- and I don't
12    mind doing that at all.  Namely, if you need a
13    promotion at any time, call me.  We can work on it.
14        MR. SLADE: Mr. Sparks, you just call
15    him Mr. Fuller, I think he'll be fine with that.
16        MR. SPARKS: Yeah?  He's good, good with
17    that?  Okay.
18        BY MR. SPARKS: 
19  Q.   I wanted to try to understand the
20    perspectives from which your PowerPoint was prepared.
21        Did you prepare the PowerPoint?
22  A.   Yes.
23  Q.   And I know since we all started this 19 years
24    ago, you have had different kinds of responsibility.
25    And from your perspective today in this hearing and
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 1    this report and this PowerPoint, are you an advocate
 2    for navigability on Stretches 2 through 6 of the Salt
 3    River?
 4  A.   I believe my role is the finder of fact and
 5    an expert on the topics in my field of expertise, their
 6    relevance to navigability; and that I have a formed
 7    opinion, based on my long history with this and other
 8    rivers, that this river is navigable.  So I guess I
 9    don't know if that makes me an advocate, in your mind.
10    I don't really see it that way.  But I do believe that
11    to be the case.
12  Q.   Actually, it doesn't matter what's going on
13    in my mind.  What really matters is for the Commission
14    to understand the perspective from which you are
15    testifying and you have written about this subject.  So
16    that's the important part.
17        Would you say that your definitions and
18    terminology are from a boater's perspective of
19    navigability?
20  A.   Not exclusively; but I am a boater, and so I
21    understand boating technology and what it takes to boat
22    on a river.  So that helps inform on my opinion, but
23    that's only one aspect of what does.
24  Q.   Well, I want to go over some of the
25    terminology.  I think it was helpful that you put it in
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 1    here, and so make sure that we understand.
 2        Now, you understand that the State of Arizona
 3    is claiming title to the beds and the banks of the Salt
 4    River in this proceeding, right?
 5  A.   Yes.
 6  Q.   And so notwithstanding that, portions of this
 7    reach -- excuse me, of the Salt River are in Indian
 8    Reservations; namely, at least four that -- maybe five.
 9    But they're still claiming title.  You understand that,
10    right?
11  A.   As to the claim of title, I do know that the
12    streams that are navigable up to their ordinary high
13    water mark do become sovereign lands controlled by the
14    State.
15        As to the rules, how they affect Indian
16    Reservations, I have heard stuff about that.  I didn't
17    make any testimony on that.  My understanding is the
18    boundary determinations are something that come later.
19    Right now is the discussion about whether it's
20    navigable, and then the boundaries associated with that
21    decision would be decided at a later date.
22  Q.   Well, I'm glad you brought that up.  And,
23    namely, what is the ordinary high water mark that
24    you -- what's your definition of the ordinary high
25    water mark?
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 1  A.   There are three basic criteria when looking
 2    at the ordinary high water mark:  Topographics, so some
 3    sort of break in slope that distinguishes riverbed
 4    lands from uplands; a change in vegetation, so a change
 5    from aquatic to a terrestrial vegetation; and a change
 6    in soil characteristics, where we go from soils that
 7    are riverbed soils, Torrifluvents,
 8    T-O-R-R-I-F-L-U-V-E-N-T-S, to --
 9  Q.   Even if you spell that, I can't say it, so --
10    but thank you for doing that.
11  A.   I'm sure with practice.
12        Changing from the riverbed soils to upland
13    soils.  So those would be the primary characteristics.
14  Q.   Is the ordinary high water mark defined
15    anywhere in your report or your -- let's start with in
16    your PowerPoint.
17  A.   Well, let's see.
18        Yes.
19  Q.   Where is that?
20  A.   On Slide 37.
21  Q.   So are you okay with putting that slide up,
22    or Mr. Murphy is happy to do it, if it's troubling to
23    you.
24  A.   It's right there.
25        The second screen isn't working at the
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 1    moment.
 2  Q.   I apologize, but I can't see whether it's up
 3    there or not.  Is it?  Are you -- do you have it
 4    available to you?
 5  A.   Yeah.  I have it in front of me.  It's right
 6    up there.
 7  Q.   All right.  It's not only in front of you,
 8    but it's also in back of you, right?
 9  A.   That's true.
10  Q.   And here you've taken a statutory definition
11    for each of these terms, correct?
12  A.   Where there was one available, yes.
13  Q.   Well, I mean on this page, Slide 37, you have
14    statutory definitions, correct?
15  A.   Yes.
16  Q.   Do you have any disagreement with these
17    definitions from your professional standpoint?
18  A.   No.
19  Q.   Is your testimony throughout this hearing,
20    when you use the ordinary high water mark, using the
21    same definition as these statutory definitions?
22  A.   This is a pretty standard definition, so the
23    answer is yes.
24  Q.   Okay.  If you would turn to Slide 10,
25    Terminology.
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 1        Do you have it available, sir?
 2  A.   Yeah.  When you look over there, you're
 3    seeing what I'm seeing.
 4  Q.   Actually, I'm not seeing what you see, but
 5    it's okay.  We'll get there.
 6  A.   Well, you are, actually, so . . .
 7  Q.   I'm sorry?
 8  A.   You are seeing what I'm seeing, so that's the
 9    same as my screen.
10  Q.   It's one of those things where sometimes you
11    say it's all about perspective.  I'm blind, so I can't
12    see that, so --
13  A.   Oh.  My apologies.
14  Q.   That's all right.  We're working on it.
15        You have a definition of floodplain here.
16    It's a statutory definition, correct?
17  A.   I have a definition of watercourse, which is
18    a statutory definition.
19  Q.   Well -- oh, of watercourse.
20        And then -- so you don't have a definition of
21    floodplain in here then, do you?
22  A.   No.  I was looking for definitions at this
23    point that were in the navigability legislation.  There
24    may be -- in the State's enabling legislation for
25    floodplain management, there's probably a definition of


SALT RIVER     VOLUME 6    11/18/2015 Page 1299


 1    floodplain, but --
 2  Q.   But I'm referring to what you used in your
 3    report --
 4  A.   No.
 5  Q.   -- and the words you used when you used this,
 6    you built your PowerPoint, and when you testify.
 7  A.   I do not have a statutory definition of
 8    floodplain in here, as I recall.  There may be
 9    someplace else.
10  Q.   When you use floodplain in your testimony,
11    how do you define floodplain?
12  A.   The floodplain is an area that includes a low
13    flow or main channel that's ordinarily inundated and
14    the elevated areas that are also less frequently
15    inundated, and it's an area that's inundated by floods.
16  Q.   Does it include all the land to high water
17    mark?
18  A.   It generally would include lands beyond the
19    ordinary high water mark.
20  Q.   Beyond that?
21  A.   Yes.
22  Q.   And what would be a distinction of where it
23    would extend beyond the high water mark?
24  A.   Well, it depends on the magnitude or the
25    ordinariness of the flood.  If you recall the
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 1    definition of ordinary high water mark, it mentions
 2    specifically not the line that was created by unusual
 3    floods.  So the ordinary high water mark is in the part
 4    of the river that's bottomland that's ordinarily
 5    inundated.  A floodplain includes that, but also
 6    extends to areas that are less ordinarily inundated.
 7  Q.   In Exhibit 30, there's another statement that
 8    begins with "Includes a low flow."  Do you see that
 9    bullet?
10  A.   That would be what I just read to you.  Yes.
11  Q.   You didn't read me the one just above that?
12  A.   No.  I read you includes a low flow or main
13    channel that is less -- ordinarily inundated.
14  Q.   Okay.  And that -- the illustration in the
15    lower right-hand corner, is that -- how do you decide
16    in this cross section that you provided us where that
17    low flow channel is?
18  A.   I look for the blue area.
19  Q.   You look for what?
20  A.   Well, first of all, this is an illustration
21    of the floodplain, not of the low flow channel.  But in
22    this case, it seems pretty clear where the low flow
23    channel would be or the main channel, is the blue area
24    that's in the -- essentially the middle of the
25    floodplain.
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 1  Q.   And that arrow that goes across the concaved
 2    cross section, what are the points of the arrow
 3    referring to there?
 4  A.   There's a little code right underneath there
 5    that says "Valley."  So they're showing the valley
 6    width.
 7  Q.   Let's see.  Turning to Slide 11, Flood.  Do
 8    you see that one?
 9  A.   Yes.
10  Q.   On the first three bullet points, are any of
11    those statutory definitions?
12  A.   No.
13  Q.   Then what is the source of these definitions?
14  A.   Generally understand principles.  Those are
15    generally understood principles.  Sorry.
16  Q.   Well, for instance, would generally all
17    hydrologists agree with the definitions you think
18    you've placed here for the first four bullet points?
19  A.   Well, generally, hydrologists don't agree.
20    You have two hydrologists in the room, you're going to
21    get three opinions.  I think that's the joke that I
22    heard.
23  Q.   So are these your definitions then?
24  A.   No, they're taken from other places,
25    textbooks.  I didn't write down the sources of them
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 1    here.  There are different ways of looking at the word
 2    "flood."  And I would say, generally, hydrologists, as
 3    a community, would understand these definitions and
 4    would say, yeah, that's generally correct.  In certain
 5    applications they might choose one over the other, as I
 6    think I talked about yesterday during somebody's
 7    cross-examination.  We had discussion on this topic.
 8    So depending on the what you're doing with the river,
 9    you may define what's a flood somewhat differently.
10  Q.   Is that true of the definition of drought
11    also?
12  A.   Drought is a very difficult thing to define.
13  Q.   Well, first of all, is there a source or a
14    citation that you used for the definition that's stated
15    here on this PowerPoint 11?
16  A.   Yeah.  This comes from NOAA.  Not the man
17    with the ark.  NOAA, the federal agency, the National
18    Oceanic and Atmospheric Administration, or whatever it
19    is.  It comes from their website.  So yeah.  I think
20    that's the question you asked me.
21  Q.   Sometimes what you provide is a statutory
22    reference, but for the NOAA we don't have a reference
23    to that website here.  Can you provide that?
24  A.   If you Google NOAA, the definition of
25    drought, you -- I'll spell it out for you here.
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 1  Q.   Yeah, it would be --
 2  A.   http://www.ncdc.noaa.gov/
 3    monitoring-references/dyk/drought-definition.
 4  Q.   So when we do that, we're going to get this
 5    definition right here?
 6  A.   You're going to get a long discussion of what
 7    drought can mean in different situations, of which I've
 8    boiled down here.
 9  Q.   I just wanted to understand the distinction
10    between the way you've referred to a citation and the
11    way lawyers have to deal with.  Google and Wikipedia
12    are not citations for us.  So we need a little more
13    instruction and specificity in order to be able to do
14    our work.  So thank you for that.
15        On Exhibit 12, you have a definition of
16    braided and you have a definition of meandering, and
17    you've cited -- have you found that?
18  A.   Slide 12?  Yes.
19  Q.   Yeah.  And you cited the Dictionary of
20    Geology.  Are these the complete definitions from that
21    dictionary?
22  A.   I don't recall.
23  Q.   Do you know what edition that is?
24  A.   No.
25  Q.   Is it pre-1810?
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 1  A.   No.
 2  Q.   I know you're weary of this and many other
 3    things, but in terms of the discussion of channel on
 4    Exhibit 18, do you find that exhibit?
 5  A.   Are you referring to Slide 18 or an exhibit
 6    number?
 7  Q.   Pardon me.  Slide 18 then.
 8  A.   Okay.
 9  Q.   Now, the first one up at "Channel," there's
10    an asterisk after that, and the asterisk refers to a
11    note at the bottom of the page, "Not defined by
12    ARS 37-1101."  Do you see that?
13  A.   I do.
14  Q.   And, therefore, are these definitions that
15    are not defined by a statute here defined simply by
16    you?
17  A.   Defined simply by me.
18  Q.   Well, you can take the "simply" out, if you
19    want, because I don't think you're simple at all.
20        So are they defined by you?
21  A.   I probably used my Dictionary of
22    Geomorphology in conjunction with the glossary that we
23    have in the Land Department reports and the experience
24    that I have thinking about these topics.  So . . .
25  Q.   So the answer would be, yes, they were
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 1    defined by you?
 2  A.   You know, I put the slide together, so I
 3    chose these particular words; and the source, I didn't
 4    write down the source.  These are kind of commonly
 5    understood things, at least in my field.
 6  Q.   So you think in your field, which is the
 7    field of hydrology, correct?
 8  A.   I'm a hydrologist, a geomorphologist and a
 9    civil engineer.
10  Q.   Okay.  In that field, would those definitions
11    have the concurrence of your colleagues?
12  A.   Yes, I think so.
13  Q.   Okay.
14  A.   Now that I'm sitting here thinking about it,
15    I think the first bullet actually comes from Webster's,
16    Webster's Dictionary.
17  Q.   Which bullet?  And that bullet says what?
18  A.   The top bullet, "An open conveyance of
19    surface water having a bottom and sides in a linear
20    configuration."
21  Q.   On Exhibit or Slide 21, you have
22    "Terminology" and you say "U.S. Army Corps of
23    Engineers" and then you have a quote.
24        What's the quote say?
25  A.   The quote says, "The most common channel type
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 1    in dry regions, compound channels are characterized by
 2    a single, low-flow meandering channel inserted into a
 3    wider braided channel network."
 4  Q.   Do you agree with that?
 5  A.   I do.
 6  Q.   On Slide 22, do you see that slide that's a
 7    cross section?
 8  A.   Yes.
 9  Q.   Where is the high water mark in this
10    illustration here?
11  A.   Yeah, this illustration is not intended to
12    depict ordinary high water mark.  And so in order to
13    answer that question, we would need to have some
14    information about vegetation, soils, frequency of
15    inundation and that sort of thing.
16  Q.   So there's not any high water mark marked
17    here.  It's simply an illustration of various shapes of
18    channels?
19  A.   This is an illustration of what a compound
20    channel could be generalized to look like.
21  Q.   Well, in Slide 23, can you pull that up,
22    please?
23  A.   Yes.
24  Q.   Could you read that first?
25  A.   The slide is entitled "Terminology."  The
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 1    first main bullet says, "So...What is the 'Channel?'"
 2        Sub-bullet number one, "It depends-objective,
 3    intent, speaker."
 4        Second bullet, "Navigable channel versus
 5    flood channel.
 6        Third bullet, "Characterizing river
 7    [condition] or low flow conveyance."
 8        Fourth bullet, "Flood impact study versus
 9    boating guide."
10        A blank line.
11        And then the fifth bullet says, "The
12    terminology is easily confused."
13  Q.   Do you agree with that?
14  A.   I would believe our history of testimony over
15    the last year or so is certainly evidence of that.
16  Q.   Would it be accurate to say that your
17    testimony is that of a boater?
18  A.   As I said before, I am a boater, and I'm also
19    other things.
20  Q.   Could you answer that with a yes or a no?  Is
21    your testimony here and before this Commission the
22    testimony from the perspective of a recreational
23    boater?
24  A.   My answer is that it's the boater -- I'm a
25    boater and I am other things --


SALT RIVER     VOLUME 6    11/18/2015 Page 1308


 1  Q.   Wait a minute.  I just want to --
 2  A.   -- and my testimony is --
 3  Q.   This is a test.  Do I have hair?
 4        MR. SLADE: Mr. Sparks, you asked him a
 5    question, and he's answering it in complete form, which
 6    he has --
 7        MR. SPARKS: I just want to know if he
 8    knows how to say the word "Yes."
 9        CHAIRMAN NOBLE: Mr. Slade, Mr. Slade.
10        BY MR. SPARKS: 
11  Q.   Do I have hair?
12  A.   Yes, you do have hair.
13  Q.   Okay, good.  That wasn't even a yes.  That
14    was more than a yes.  So if you can answer this
15    question with a yes, I would be grateful if you would
16    do that.
17  A.   If you ask me yes/no questions, I will answer
18    simply yes and no, and I believe my performance over
19    the last many days of testimony indicates that I'm
20    doing my best to do that.
21  Q.   Well, you need to get on your best horse
22    again.
23        CHAIRMAN NOBLE: Mr. Sparks --
24        MR. SPARKS: Yes, sir.
25        CHAIRMAN NOBLE: -- please go ahead and
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 1    ask the question again.  You might need to rephrase it.
 2        BY MR. SPARKS: 
 3  Q.   Is your testimony before the Commission that
 4    from the perspective of a recreational boater?
 5  A.   Not solely, no.
 6  Q.   So is part of it yes?
 7  A.   Yes, which is what I said before.
 8  Q.   I wanted to talk with you a few minutes about
 9    boats again.
10        Would you bring up Exhibit 44?  And the
11    picture in the lower right-hand corner, is there any
12    way to blow that up so it can be seen better?
13  A.   How's that?
14  Q.   Can you tell how many people are in that
15    watercraft?
16  A.   The one in the foreground, closest to us?
17  Q.   Yes.
18  A.   At least four.
19  Q.   Well, that's a painting, isn't it?
20  A.   It's a drawing of some kind.  It's not a
21    photograph.
22  Q.   Do you have any idea the vintage of this
23    photograph?  Well, it's a -- it's not a photograph.  Of
24    this image, the vintage of this image?
25  A.   I don't.
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 1  Q.   And why is it in here?
 2  A.   Well, I think we talked about this in some
 3    detail yesterday and in my direct testimony.  This
 4    slide here -- is it okay if I reduce it so we see the
 5    whole slide?  Is that okay with you?
 6  Q.   Sure.
 7  A.   This slide here is talking about
 8    obstructions, and I'm contrasting what might be an
 9    obstruction to a large draft -- a deep draft boat, like
10    a barge, versus a shallow draft canoe, for instance --
11    a shallow draft boat, for instance, a canoe.
12        So I'm giving you a picture in the upper part
13    of a large barge pushing a lot of floating canisters
14    upstream and then a picture of an old-time canoe going
15    down a rough river.  I'm just trying to draw a contrast
16    between what might be an obstacle for one type of boat
17    and another type of boat.
18  Q.   Do you think that boat, the canoe with four
19    people in it, do you think that boat could navigate
20    Segment 2 of the Upper Salt?
21  A.   Yes, at certain flow rates.
22  Q.   Can you tell that boat's proposing to go
23    downstream or upstream from this illustration?
24  A.   The folks in this illustration at the moment
25    of the drawing or what they're depicting in the
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 1    drawing, they're going downstream.
 2  Q.   Can you refer to Slide 283?
 3        Do you have that available to you?
 4  A.   I do.
 5  Q.   The slide on the left has a single person
 6    standing in a watercraft.  Can you tell what that is?
 7  A.   That's a canoe.
 8  Q.   Is it a photograph or illustration?
 9  A.   I believe it's a photograph.
10  Q.   And what's the purpose of this photograph in
11    this illustration?  Why is it in your report?
12  A.   In this section of my talk, I'm talking about
13    comparing modern boating and historical boating and
14    similarity of boats.  And there's been some suggestion
15    that historical boats are incapable of navigating rocky
16    or shallow rivers, and the point here is that's not the
17    case.
18        This is a picture from 1904 showing a guy in
19    a canoe poling his way up a very small, very rocky
20    river.  You can see him in the picture on the right.
21    In this case, that's a picture of a guy poling
22    upstream, which looked to be Class II rapids, in a
23    canoe, and that was from 1910.  Those are wood and
24    canvas boats.
25  Q.   Can you tell what they are?  You can tell
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 1    that they're canvas?
 2  A.   Yeah, in the article they're described.
 3    But --
 4  Q.   So you're saying --
 5  A.   -- they're certainly not ABS plastic boats,
 6    but they are -- some of these boats are -- they're
 7    either wood or canvas.
 8  Q.   Are you speculating that that's what they
 9    are?
10  A.   No.
11  Q.   And so how do you know what they are?
12  A.   Well, we know what they aren't, and what's
13    left is wood or canvas.
14  Q.   Well, what aren't they?
15  A.   They're not ABS plastic.  They're not
16    aluminum.
17  Q.   They're not professional grade --
18  A.   They're not fiberglass.
19  Q.   They're not professional grade watercraft,
20    whitewater craft?
21  A.   No, I would think these may qualify for that.
22  Q.   The picture on the right, is that person also
23    poling upstream on a river in Maine?
24  A.   The magazine is from In The Maine Woods, and
25    he is poling upstream, yes, according to the caption, a
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 1    guy named Frank.
 2  Q.   On Exhibit 284, can you pull that up, please?
 3        Do you know the -- I see that you say that
 4    this photograph is in the -- well, I can't read the
 5    word.  It's in some archive that you referred to?
 6  A.   Yes.
 7  Q.   And what is that archive?
 8  A.   It's an archive of canoeing in canoeing
 9    materials, boat materials.
10  Q.   And what's the vintage of the watercraft in
11    this picture?
12  A.   I don't know.  I do know that it's a birch
13    bark canoe.
14  Q.   And do you know --
15  A.   Birch bark canoes were built long before
16    Arizona became a state; in fact, in 1700s and before.
17  Q.   How much birch does Arizona have growing in
18    it?
19  A.   The point here is not whether birch bark
20    canoes were used in Arizona, although somebody could
21    bring a birch bark canoe out here and use it.
22        The point is that even birch bark canoes are
23    able to be used on shallow, rocky rivers, and that the
24    technique that was developed in this case is also
25    relevant.  It's called snubbing.  So at low flow,
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 1    rivers like the Salt Segment 2, snubbing would be a
 2    very effective technique to get downstream because the
 3    current is not at all very pushy.  So when going
 4    through these low, rocky areas, you can stop yourself
 5    with your snubbing pole, rotate the bow around where
 6    there are obstacles in front of you and you work your
 7    way through.  So it would be a very effective way of
 8    getting through the rocky rapids in Segment 2 in low
 9    water.
10  Q.   I'm going to follow up on my question.  Do
11    you know of any birch bark tree -- birch trees
12    available in Arizona for constructing a canoe like
13    this?
14  A.   No.
15  Q.   Do you know of any other kind of bark from a
16    tree in Arizona that could be used to build a boat like
17    this?
18  A.   No.
19  Q.   On Exhibit 285, do you find that?
20  A.   Yes.
21  Q.   Can you tell whether that person's going
22    upstream or downstream?
23  A.   Well, the caption there says, "Paul poles his
24    canoe up Allagash Stream," so I'll assume that to be
25    going up.
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 1  Q.   So is that Paul you?
 2  A.   Is Paul me?  No.  I'm Jon.
 3  Q.   And who is Paul?
 4  A.   No idea.  Paul is the guy in the picture.
 5  Q.   The source of this picture is what?
 6  A.   The same source as the previous photos we've
 7    been looking at.
 8        And the point here is that this is a cedar
 9    and canvas canoe, and you note the -- well, if you
10    didn't know it was a cedar and canvas canoe and you
11    didn't know it was an old picture, you would look at
12    that and go that's like a canoe just like every other
13    canoe.  It looks just like the canoe they make today --
14  Q.   Yeah.
15  A.   -- in its shape and its rigidity and design.
16  Q.   How many trips have you taken on Section 2 of
17    the river, Segment 2?
18  A.   Between 10 and 20.
19  Q.   On any of those trips, did you ever pole your
20    way back up to the starting point?
21  A.   No.
22  Q.   Could you do that?
23  A.   Yes.
24  Q.   So you wouldn't have to get out of your boat
25    at all; just get out the pole and poke your up there,
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 1    huh?
 2  A.   No, I didn't say that.  You didn't ask me.
 3    Would I get out of my boat?  Yes, there's some spots
 4    where I would get out of my boat.
 5  Q.   How long would it take you to get back up to
 6    your starting point from, for instance, Cibecue Creek
 7    by poling?
 8  A.   Well, not having done it and not being
 9    particularly skilled at poling, longer than it would
10    take going downstream, because you're fighting current
11    and you're fighting gravity.  Depends on the flow rate.
12    I wouldn't recommend trying to pole at high flow.
13  Q.   Do you know anybody that's over poled their
14    way back upstream through Segment 3 or 2?
15  A.   I do not.
16  Q.   Do you recall the testimony about the change
17    in elevation from Highway 60 bridge to the end of
18    Segment 2?
19  A.   Well, I know I have a profile in there.  You
20    could get that information from that.
21        As I sit here today, I don't recall.
22  Q.   Do you know the approximate drop in elevation
23    per mile during that Segment 2 stretch or Segment 2
24    segment?
25  A.   I could hazard a guess or I could look it up.
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 1    It's up to you.
 2  Q.   Well, I would rather have the fact, but if
 3    you -- is it someplace in your report?
 4  A.   Sure.
 5  Q.   Then can you refer to it?
 6  A.   Yeah.  It will take me a minute to find it
 7    here.
 8        Segment 2, you asked me specifically about
 9    the highway bridge.  So the highway bridge elevation is
10    about 3,400 feet, and the end of Segment 2 is just
11    downstream of Quartzite.  That looks like it's about
12    2,500.  So let's say 34 to 25, 1,100 feet, something
13    like that.
14  Q.   1,100 feet at how many miles?
15  A.   32.8.
16  Q.   I'm sorry, I didn't hear you.
17  A.   32.8.
18  Q.   I want to talk to you about a couple of
19    historical references that you made.
20        Do you recall referring to some beaver
21    trappers having trapped, what I understood your
22    testimony to be, on part of the Lower Salt, I believe
23    it would be Segment 6, at sometime in the early part of
24    the -- or late part of the 1800s?
25  A.   Do you have a specific slide you're referring
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 1    to?
 2  Q.   No.  I just asked you if you recall that
 3    testimony?
 4  A.   I do recall that the trappers came up the
 5    Salt River, yeah.
 6  Q.   And do you know where they trapped on the
 7    Salt River?
 8  A.   No, not specifically.
 9  Q.   Do you know whether they were successful at
10    trapping on the Salt River?
11  A.   I would have to look at the specific sources.
12    I guess I know they went through there.  I know I think
13    we had references that beaver were plentiful in some
14    parts, and I don't recall any specific thing about how
15    much they got.
16  Q.   I realize we're talking about beavers right
17    now, but I wanted to go back to your green boat/red
18    boat thing.
19        Do you have Exhibit 218 available?
20  A.   Yes.
21  Q.   On the left-hand side, can you describe
22    what's shown there?
23  A.   There are two canoes.  One of them is upside
24    down; one of them is right side up.  This is below
25    Quartzite in the pool before you get to Corkscrew.
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 1  Q.   And are both of those your canoes?
 2  A.   Neither of those canoes is mine.
 3  Q.   Were you there when this happened?
 4  A.   I was not.
 5  Q.   How about the photograph insert just above
 6    that?
 7  A.   This is one of the canoes negotiating
 8    Quartzite Rapid.
 9  Q.   Is that you or one of your canoes?
10  A.   Neither of these.  No, this is not my trip.
11  Q.   I just wondered if you thought maybe a red
12    canoe was more capable of negotiating these difficult
13    locations than a green one?
14  A.   Is that a joke?
15  Q.   Yeah.
16  A.   A good one.
17  Q.   Thank you.  I just wanted to make sure that,
18    you know, that if there's a color distinction that we
19    need to make, we should make it.
20        Back to the beaver trappers.  We don't know
21    whether they were successful or not, do we?
22  A.   On the Salt River, no, I don't know
23    specifically whether they were successful in terms of
24    getting beaver or not.  I don't recall.  There may be
25    information in the report.  It's not fresh in my memory
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 1    at the moment.
 2  Q.   Do you know anything about trapping beavers?
 3  A.   A little bit.
 4  Q.   Have you ever done it?
 5  A.   I have not.
 6  Q.   Do you know what the strategy of beavers
 7    seems to be in terms of whether they build a dam or
 8    whether they build a lodge in the bank?
 9  A.   I have read some of that and talked at some
10    length with beaver experts from the Game & Fish
11    Department on that topic, so I know a little bit about
12    that; but I'm reporting on the expertise of others.
13  Q.   So in terms of a beaver that builds a dam,
14    where would the beaver place his lodge if it was sited
15    in a location where a beaver dam was constructed?
16  A.   So its -- okay.  From what I understand,
17    beavers may have their lodge in a bank, rather than
18    building a woody lodge.  So that I don't know that it's
19    necessarily related to the dam per se.
20  Q.   So you're not familiar with any beaver lodges
21    that are located within the inundated stream built by a
22    beaver dam?
23  A.   You're talking specifically?  In general,
24    yes, I have seen beaver lodges on streams in places.  I
25    have never seen a beaver dam across the river on the
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 1    Salt anyplace.  I've seen lots of beaver sign, beaver
 2    slides, beaver chew, that sort of thing; but never seen
 3    a beaver dam.  And from what I understand, the Salt
 4    River would not be conducive -- the Upper Salt would
 5    certainly not be conducive to building dams, nor in the
 6    Lower reach would it be conducive.
 7  Q.   Nor in the Lower reach what?
 8  A.   Would not be conducive to building dams.
 9  Q.   And when they build their lodge in the bank,
10    what kind of bank is required for the proper
11    construction of a beaver lodge?
12  A.   That, I don't know.  I would imagine it would
13    have to do something with some kind of soil that is
14    rigid enough or cohesive enough that you can dig
15    underneath it and not have it collapse on you.
16  Q.   Do you know whether the entrance to the lodge
17    needs to be underwater?
18  A.   That's typically the way it's done, yes.
19  Q.   I'm sorry, what?
20  A.   I believe that's how it's done, yeah.
21  Q.   And do you know the elevation of the living
22    area within the lodge, whether it's bank-dwelling or
23    lodge-dwelling?
24  A.   I believe that they like their living areas
25    to be not underwater.
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 1  Q.   And do you know how they -- how high above
 2    the elevation of the inundated area they place their
 3    living area?
 4  A.   I don't.
 5  Q.   And in all your time on these rivers, you've
 6    never seen a beaver lodge constructed in the water out
 7    of logs and other vegetation?
 8  A.   I have seen a lodge on the river in the
 9    effluent-dominated reach downstream of the 91st Avenue
10    treatment plant that was midstream.  However, that
11    reach is substantively altered from its ordinary and
12    natural condition.
13        On the reaches of the river in its ordinary
14    and natural condition, I have never seen a beaver lodge
15    on the river, nor have I talked with anybody who's seen
16    one on the Salt, nor have I seen a picture of one.
17  Q.   And none of your historical material refer to
18    whether the lodges were built with the aid of dams and
19    located in the river or in the banks?
20  A.   I don't recall anything on the Salt River --
21    just to be clear, I'm talking about the Salt River. --
22    where anybody described -- I can't recall seeing a
23    historical description of dams across the river, beaver
24    dams across the river.  Some descriptions of beaver,
25    yeah.  No, I don't recall anything like that.
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 1  Q.   So is your supposition or conclusion that,
 2    basically, if beavers are going to be building their
 3    homes in Segments 2 through -- or 1 through 6 on the
 4    Salt River, that they would do that in a bank
 5    construction lodge?
 6  A.   Yes.
 7  Q.   Without the --
 8  A.   Or on a side channel or a slew.
 9  Q.   And do you think that would also be true in
10    the late 1800s?
11  A.   Yes.
12  Q.   Can you think of any reason why somebody
13    would need a boat to trap beaver in a bank-dwelling
14    lodge?
15  A.   To eliminate the scent.
16  Q.   Do you know what a Conibear is?
17  A.   No.
18  Q.   Do you know what a drowning trap is?
19  A.   No.
20  Q.   You're definitely not a country boy, are you?
21  A.   I have lived in Phoenix since 1990.  I grew
22    up in --
23  Q.   That will make you a country boy.  That's
24    good enough.
25  A.   I grew up in the country.  I spent my time
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 1    outdoors.
 2  Q.   I also wanted to talk to you about the report
 3    that you had that referred to the transfer of, I
 4    believe it was, 10 tons of wheat on -- in what you
 5    referred to as Segment 6.
 6  A.   It was 5 tons, but yes.
 7  Q.   5 tons?
 8        Well, assuming that those are American tons,
 9    that would be 2,000 or, what, 10,000 pounds?
10  A.   Right.
11  Q.   What kind of a -- and I think your reference
12    is that it was in a flatboat.  Do you recall that?
13  A.   Yes.
14  Q.   Is there anything in the report that says it
15    was in a flatboat?
16  A.   I have the article itself.  Why don't we look
17    at that.
18        The article from the Arizona Weekly Miner,
19    May 3rd, 1873.  I'm going to read you the entire
20    article.
21        "The Salt River is navigable for small craft,
22    as last week L. Vandermark and William Kilgore brought
23    five tons of wheat, in a flat boat, from Hayden Ferry
24    down the river to the mouth of Swilling canal and
25    thence down the canal to Hellings & Company's mill."


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(27) Pages 1321 - 1324







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Administrative Hearing - Volume 6
November 18, 2015


SALT RIVER     VOLUME 6    11/18/2015 Page 1325


 1        So it says it's a flatboat.
 2  Q.   Do you know how big a flatboat would have to
 3    be to carry 5 tons of wheat?
 4  A.   Yes.
 5  Q.   How big?
 6  A.   I did some rough calculations, and I'm just
 7    going to go look for that particular page here.
 8        So I made a -- I looked up what a cubic foot
 9    of wheat would weigh.
10  Q.   Yeah.
11  A.   So I got a volume of about 203 cubic feet,
12    and that's basically about -- if you were stacking it
13    up and it was stacked in a normal density, and I'm
14    fully willing to let somebody else come in and tell me
15    exactly what this particular kind of wheat weighs, but
16    based on the assumptions that I made, I got that it
17    would be about 10 feet long by 5 feet wide and 4 feet
18    high.  So if you were willing to stack wheat in its
19    containers up to 4 feet high in your boat, you would
20    have a 10 by 5 footprint.
21  Q.   So what weight did you give a cubic foot of
22    wheat?
23  A.   I'm going to need to back-calculate that.  I
24    didn't write that down here.
25        So I had -- yeah, I'm going to need to
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 1    back-calculate it.  So is it important to you?
 2  Q.   Yeah.
 3  A.   I lost my pen.
 4        CHAIRMAN NOBLE: Mr. Sparks?
 5        MR. SPARKS: Yes, sir.
 6        CHAIRMAN NOBLE: Perhaps we could have
 7    him do that a little bit more during lunch and then
 8    come back after lunch?
 9        MR. SPARKS: Yes, sir.
10        CHAIRMAN NOBLE: Would that be all
11    right?
12        MR. SPARKS: You're the boss.
13        CHAIRMAN NOBLE: Gosh.
14        THE WITNESS: 50 pounds per cubic foot.
15        CHAIRMAN NOBLE: Commissioner, chair,
16    judge, boss.  I'm in good shape today.
17        We will come back from lunch at
18        1:00 p.m.
19        Thank you very much, by the way,
20    Mr. Fuller for that answer.
21        (A lunch recess was taken from
22        12:00 noon to 1:03 p.m.)
23        CHAIRMAN NOBLE: Good afternoon,
24    everyone.  Welcome back to the hearing.  Let the record
25    reflect the Commissioners present.
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 1        Are we ready for roll, Mr. Mehnert?
 2        DIRECTOR MEHNERT: Commissioner Allen?
 3        COMMISSIONER ALLEN: Here.
 4        DIRECTOR MEHNERT: Commission Horton?
 5        COMMISSIONER HORTON: Here.
 6        DIRECTOR MEHNERT: Chairman Noble?
 7        CHAIRMAN NOBLE: Here.
 8        DIRECTOR MEHNERT: And Commissioner
 9    Henness is not present this afternoon.  Our attorney,
10    Fred Breedlove, is.
11        CHAIRMAN NOBLE: Mr. Fuller, are you
12    set?
13        THE WITNESS: Yes, sir.
14        CHAIRMAN NOBLE: Mister -- go ahead,
15    Joe.
16        MR. SPARKS: Thank you.  I'm glad you
17    just didn't say Bubba.
18        BY MR. SPARKS: 
19  Q.   Mr. Fuller, I asked you about the
20    calculations that you did to estimate the size of a
21    boat and the character of a boat and to carry 5 tons of
22    wheat, and you were going to look into that over the
23    lunch hour.
24        How did you determine that, how you were
25    going to calculate the weight of a cubic foot of wheat?
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 1  A.   The weight I used was I believe the question
 2    you asked me.  If we had 10,000 pounds --
 3  Q.   Right.
 4  A.   -- and 200 cubic feet, that would be
 5    50 pounds per cubic foot.
 6  Q.   So how did you decide that that was how many
 7    cubic feet?  So you just divided 10,000 by what, 50?
 8  A.   Yeah.  So the value that I had was -- it
 9    would be about 203 cubic feet.
10  Q.   Yeah.  So do you know what kind of wheat that
11    was?  Your report doesn't say, does it?
12  A.   It does not.
13  Q.   So if it was hard red, durum or seminal, you
14    wouldn't know the difference between that, those
15    weights?
16  A.   No.  I would be interested to look at
17    whatever expert proposed whatever density and be happy
18    to look that over.
19  Q.   It's not necessary for this.
20        And so would you summarize the dimensions of
21    the watercraft that you think would handle that
22    particular quantity of wheat?
23  A.   Well, if it were a flatboat, it would need to
24    be bigger than any number of dimensions that would add
25    up to being able to haul 203.  But the simplest would
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 1    be if it were 10 by 5 by 4 or 10 by 5 and you piled it
 2    4 feet high, that would do it.  So a little bit bigger
 3    than that to account for edges and maybe some room to
 4    walk around, but that would do it.
 5  Q.   Well, do you think that that's enough
 6    displacement, surface area displacement on the bottom
 7    of the boat, to hold 5 tons of wheat up?
 8  A.   The more -- the bigger your boat, the less
 9    displacement you would have.  We have no information as
10    to what the dimensions of the boat would be.
11  Q.   Yeah.  I'm just trying to figure out what
12    kind of boat would have been necessary to do that and
13    how much water it would take -- what kind of draft it
14    would take to haul that amount of wheat.
15        For instance, do you have any idea how many
16    acres of wheat that would be, that harvest?  For
17    instance, do you know what a good, decent harvest of
18    wheat is in terms of bushels?
19  A.   No.
20  Q.   And do you know how many cubic feet a bushel
21    of wheat would have in it?
22  A.   Offhand, no.  I mean that's how we started
23    the calculation --
24  Q.   Yeah.
25  A.   -- was to figure out what the volume of a
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 1    bushel was.
 2  Q.   So, actually, with those dimensions that you
 3    gave, you don't know whether that boat's going to sink
 4    or not, do you?
 5  A.   I do know it's not going to sink.
 6  Q.   How do you know that?
 7  A.   Because the newspaper article said it didn't.
 8  Q.   But it didn't give the dimensions of the
 9    boat.
10  A.   All I'm telling you is that it's a flatboat,
11    and I'm telling you the approximate rough volume of the
12    load.  I'm not making any testimony as to the size of
13    the boat.
14  Q.   Okay.
15  A.   I've already told you that the bigger the
16    footprint of the boat, the more displacement you have,
17    the less draw you're going to need.
18  Q.   There you go.
19        I want to go to your expertise in fluvial
20    hydrology and the mechanics of the river for a couple
21    of minutes.
22        What category did you give to the, let's
23    say -- wasn't your testimony about Reach 5 that it was
24    in its ordinary and natural condition now?
25  A.   The physical condition of the river --
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 1  Q.   Right.
 2  A.   -- I believe to be substantially in its --
 3  Q.   Would be what?
 4  A.   Substantially in its ordinary and natural
 5    condition, yes.
 6  Q.   Now, right now, the way that riverbed is,
 7    it's cobbles and gravel, right?
 8  A.   Yes.
 9  Q.   But under its ordinary and natural condition,
10    wouldn't it have had silt and mud and banks and
11    shallows built by silt and mud being transferred down
12    the river?
13  A.   There is also sand and silt and a certain
14    fraction of clay, I'm sure, out there now.
15  Q.   But the material is being trapped by the
16    dams, that silt and sand and mud been substantially
17    trapped by the dams now, isn't it?
18  A.   There is a good deal of material that is
19    trapped by the dams, yes.
20  Q.   Your Slide No. 137, could you pull that up,
21    please?
22        Mr. Fuller, one thing I can see is there's
23    two big yellow things behind you.  You should watch
24    out.
25  A.   Thanks.
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 1  Q.   They could be school buses.
 2        Oops.
 3        That second bullet point, would you read
 4    that, please?
 5  A.   On Slide 137?
 6  Q.   Yes.
 7  A.   This is citing from Bob Webb and others, a
 8    book called Ribbon of Green, and the bullet says,
 9    "page 318, USR Segment No. 5 - dams deprived reach of
10    sediment, making it more cobbly and less vegetated than
11    before dams."
12  Q.   You agree with that statement, right?
13  A.   To a degree, yes.
14  Q.   Well, what degree don't you agree with it?
15  A.   Well, the limit downstream of a dam is going
16    to be the function of the amount of sediment that's
17    delivered, the amount it's able to derive from the bed
18    and banks, the resistance of the material that's there
19    naturally.  So there's going to be some impact.  The
20    degree downstream that that impact is felt is a
21    variable.
22  Q.   But that condition is substantially different
23    now in terms of the amount of silt and mud, for
24    instance, in that reach than it would have been in
25    natural condition, correct?
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 1        Did I interrupt someone?
 2        No?
 3        Correct?
 4  A.   There would be less silt and mud, but a lot
 5    of the silt and mud -- there was still a fair degree of
 6    silt and mud being delivered, but there's a substantial
 7    difference in the amount of sands and gravels and
 8    larger.
 9  Q.   And one of the things that happens in a river
10    that is unimpeded by a dam is that the variation in the
11    flow and velocity of flow moves the materials around at
12    a different rate and into different locations, doesn't
13    it?
14  A.   I'm trying to dissect your question here,
15    so --
16  Q.   Let me just take the question apart.
17  A.   Sure.
18  Q.   In ordinary and natural conditions, without
19    the impediment of a dam, the river fluctuates in
20    volume, correct?
21  A.   Yes.
22  Q.   And the fluctuation in volume causes, in the
23    fluvial morphological process, different weights and
24    densities of materials to be redistributed at different
25    locations in the riverbed, doesn't it?
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 1  A.   To a degree, it can, yes.
 2  Q.   Well, isn't that one of the primary
 3    mechanisms in morphology?
 4  A.   The inflow of water and sediment, yes.
 5    It's --
 6  Q.   Yeah.
 7  A.   Those are both --
 8  Q.   So and then --
 9  A.   -- significant factors in the shaping of
10    morphology of a stream.
11  Q.   Yeah.  And then the velocity of that water
12    also changes the way materials are sorted by the river
13    and redistributed?
14  A.   Yes.
15  Q.   And so in ordinary and natural conditions,
16    there would have been sand bars and mud banks in that
17    reach, which is Reach 5, correct?
18  A.   Well, I will grant you that there would be
19    more sand in transport.  I'm not sure there would be
20    more sand bars.
21  Q.   Well, quantitatively --
22  A.   And there's probably --
23  Q.   Pardon me.  Go ahead.
24  A.   There would probably be more sand in the bed,
25    and in the bars there would probably be a greater sand
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 1    fraction.
 2        Mud banks?  No, I wouldn't really expect to
 3    find mud banks on the Salt River Segment 5.
 4  Q.   What would happen to those fine materials?
 5  A.   They would stay in transport.  There would
 6    be -- yeah, most of them stay in transport.
 7  Q.   So the material that's finer than sand is
 8    accounted for by the sand, the reference to sand, your
 9    reference to sand?
10        For instance, silt and clay, what happens to
11    that?
12  A.   Yeah, a lot of the clay would remain in
13    suspension in transport.
14  Q.   Well, it remains in suspension until the
15    velocity gets so slow that it settles out, right?
16  A.   Correct.
17  Q.   Okay.  Well, then it doesn't remain in
18    suspension forever.  It redistributes itself at the
19    rate and -- according to the rate and velocity of the
20    river, correct?
21  A.   This is your testimony?
22  Q.   I'm asking you a question.  Is that correct?
23  A.   Yes.  So as --
24  Q.   Okay.  Well, then I'm doing pretty good.
25  A.   You know, I'm going to finish answering my
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 1    question.  You have a question here.  So you asked me
 2    whether the mud settles out.  So a clay fraction will
 3    settle out if the velocity is slow enough.  I don't
 4    believe that in ordinary and natural condition we
 5    would -- in the main channel of the river we would have
 6    velocity slow enough to settle out mud.  If there were
 7    slews along the side or, during floods, in backwater
 8    areas, then certainly you would drop out some clays.
 9    But having got a Master's degree and looking at the
10    Salt River flood deposits, I can tell you they're
11    dominantly sandy.
12  Q.   And you started doing that long after four
13    dams were constructed across the river, correct?
14  A.   We were working upstream from the dams.
15  Q.   And where upstream from the dams did you
16    work?
17  A.   On the Salt River we were working upstream of
18    the 288 bridge about two and a half miles, as I recall.
19  Q.   Upstream on the Salt?
20  A.   Yes, on the Salt.
21  Q.   Yeah.  How about upstream on Tonto Creek?
22  A.   The Tonto Creek reach we were downstream of
23    Gisela and upstream of -- well, if you know where the
24    76 Ranch is, we were just downstream of there.
25  Q.   And so in that area there are large silt
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 1    deposits, aren't they, aren't there?
 2  A.   It's silty fine sand, so I would -- sand is
 3    the dominant characteristic of the slackwater deposits
 4    on the Upper Salt.
 5  Q.   Well, I'm trying to get you now over on the
 6    Tonto end of the place --
 7  A.   Same deal.
 8  Q.   -- which is another contributor to the water
 9    that would eventually reach Segment 5.  You agree with
10    that, don't you?
11  A.   It's sand.  I'm telling you it's sand.
12  Q.   Well, let's see if we can get something
13    clarified.  I thought that I've heard several times
14    during your testimony your reference to Tonto Creek and
15    a gage upstream above Tonto Creek, above Roosevelt, as
16    one of your sources of information.  Is that -- would
17    you clarify that for me?
18  A.   The Salt River near Roosevelt gage is
19    upstream of Roosevelt Lake.  Tonto Creek flows into
20    Roosevelt Lake.  So, yes, it's --
21  Q.   Okay, upstream from Roosevelt Lake on Tonto
22    Creek?
23  A.   The Salt River gage is on the Salt River.
24    There is a Tonto Creek gage that's on Tonto Creek.
25  Q.   So when you say upstream from Tonto Creek,
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 1    you mean upstream from where Tonto Creek and Salt River
 2    join?
 3  A.   Yes.
 4  Q.   Okay.  Thank you for that clarification,
 5    which reminds me, also, you don't have a shred of
 6    historical evidence that anybody ever successfully
 7    boated Segment 2 of the Salt River during or prior to
 8    statehood, do you, or at the time of statehood, not a
 9    shred?
10  A.   I don't believe so.  It sounds like some of
11    your side believes that at least part of the Hayden
12    trip got into Segment 2, but I don't believe so.
13  Q.   Anybody that says that ain't on my side.
14  A.   Sounds good.
15  Q.   Do you recall your acquaintance, the
16    professional river-runner, that said that he boated
17    Tonto Creek?  Do you remember his testimony?
18  A.   An acquaintance of mine?
19  Q.   Yeah, I thought you knew him.  He was a
20    river-runner here, and he came in and testified in
21    October.
22  A.   Which guy are you talking about?
23  Q.   The guy from Durango.
24  A.   Alex, yeah.  Well, I met him at the hearing,
25    so I guess we're acquainted.
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 1  Q.   Oh, sorry.  You didn't know him before that?
 2  A.   We had tried to talk on the phone.  I think I
 3    actually went on a trip with their company.  I don't
 4    know that I've met him before.
 5  Q.   Do you recall any testimony about his trying
 6    to -- I think it was him.  Kayaked in Tonto Creek?
 7  A.   No.  He may have said that.  I just don't
 8    recall.
 9  Q.   Okay.  So you also wouldn't recall a
10    reference to Hell's Gate or Hell's Battleground on the
11    Tonto Creek?
12  A.   I have heard of Hell's something or other
13    around Tonto Creek.
14  Q.   Yeah.  I think it was his testimony said that
15    at that place the canyon is 6 feet wide and the water
16    is 10 feet deep?
17  A.   Yeah, I don't recall.
18  Q.   With a restriction like that in a canyon,
19    that would be a pretty difficult place to float logs
20    through, wouldn't it?
21  A.   Depends on how long it was, how tortuous it
22    was, what the logs were like; but could be.  I don't
23    know.
24  Q.   Well, you wouldn't try to put a log raft
25    through there, would you?
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 1  A.   Depends on how wide the raft was.
 2  Q.   Yeah.  6 feet, 1 inch.  That's how wide it
 3    would be.
 4  A.   Then it would probably get stuck, unless you
 5    tilted it --
 6  Q.   There you go.
 7  A.   -- or you portaged around it, yeah.
 8  Q.   Yeah.
 9        So have you ever seen any of those long rafts
10    on rivers?
11  A.   Not rivers in Arizona, no.
12  Q.   Any rivers.
13  A.   Back East.
14  Q.   It seems like one of the things that you have
15    a difference with certain others is with the definition
16    of how rapids are classified.  You don't agree with
17    other people about the classification of rapids, do
18    you?
19  A.   I would say generally I agree with the
20    classification of rapids.
21  Q.   Well, your classifications seem to be lower
22    in number, whatever that means; like if the U.S. -- if
23    BLM says it's a Class IV, you say that's -- ah, I don't
24    think so.
25  A.   I don't recall any example of where I've
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 1    looked at BLM rapids classifications and made a
 2    distinction between them.
 3  Q.   How about any other government agency, for
 4    instance, the one you've got to get a permit from to go
 5    through the wilderness area in stretch Segment 3?
 6  A.   That would be the U.S. Forest Service.
 7  Q.   Okay.  Do you have a difference of opinion
 8    about their rating of the rapids with --
 9  A.   I would say that we generally agree.  You
10    need to understand that their guides sometimes are
11    oriented at a particular flow condition and type of
12    boat and are not particularly oriented at low water
13    conditions.
14        So I think even if you read those guides,
15    they will tell you that the ratings of rapids change
16    with flow conditions.  So they may publish something
17    that says this rapid is a Class III or a Class IV,
18    knowing full well that at low flow it may be something
19    different.  And in those cases I would disagree, in the
20    sense that at low flow this particular rapid may be a
21    II, at high flow it may be a IV or a III.
22  Q.   Is there any objective standard among, say,
23    professional boaters, river-runners, about how to grade
24    rapids --
25  A.   There are.
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 1  Q.   -- how to rate them?
 2  A.   Well, there are criteria that I've presented
 3    in my boating presentation that describes some of the
 4    characteristics.  Is it objective in the sense that if
 5    you poll 100 boaters, all 100 will agree?  On some
 6    rapids, yeah; on some, not, no.  So there's an element
 7    of subjectivity in there.
 8  Q.   I think during your early testimony, one of
 9    the things that you said was that the -- in reference
10    to somebody who used the term erratic, that you had to
11    be careful about using that, terms like that, in
12    describing rivers.  Do you remember that?
13  A.   Yes.  Well, I remember the discussion about
14    erratic, yes.
15  Q.   Yeah.  So if you -- if somebody says, an
16    observer, says a river is erratic, you have some basis
17    for disagreeing with that description?
18  A.   I could, yes.
19  Q.   And what's the caution that we need to have,
20    that we need to take, in accepting an observation like
21    that, the river's erratic?
22  A.   Well, let's say take, for instance, an
23    irrigator said the Salt River is an erratic stream.
24    Well, what would an irrigator mean by that?  By
25    erratic, he might mean when I want it to flow, it's not
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 1    flowing, because I need to water my crops in June,
 2    let's say, and June happens to be the low flow month.
 3    It would be awfully more convenient for an irrigator if
 4    the high flow occurred in June, July and August,
 5    perhaps.
 6        And it may be that the water comes down, we
 7    get large volumes, as in the case with the Salt River,
 8    that come down in floods.  And it would sure be
 9    convenient for an irrigator if all that volume were
10    held back up and released at a more constant rate,
11    because they have demands off river.
12        From a boater's perspective, particularly if
13    they were interested in boating in calm or low flow
14    conditions, the fact that the pulse of flow occurs in
15    March, April, May, June, whatever month, for a short
16    period of time, is certainly less of a concern.
17        If you're a boater who's only got a week of
18    vacation in March and you want to have a particular
19    kind of boat and a particular kind of ride, it's less
20    of a guarantee than if you're flexible about when you
21    leave.
22        So in those senses, I think they mean two
23    different things by erratic.
24  Q.   So it's basically a matter of perspective?
25  A.   Yes, perspective is very important.
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 1  Q.   Would the change in perspective be different
 2    for, for instance, a whitewater boater than from some
 3    other kind of boater?
 4  A.   Well, I think that's similar to what I said.
 5    If you were -- if you wanted to ride big water and you
 6    wanted the bounciest ride possible, you may wait for a
 7    particular flow rate.
 8        If you're a little less particular and you
 9    just need to get downstream and you're willing to go on
10    big water and you're willing to go on medium water and
11    you're willing to go on low water, then, yeah, you
12    would have a different perspective.
13  Q.   Is there a distinction in your testimony
14    between a river-runner's perspective and a whitewater
15    boater's perspective?
16  A.   As I use those terms, I would consider them
17    to be the same thing with respect to the Salt.  I don't
18    think on Segment 6 you would find much whitewater at
19    all, so I guess there could be a distinction in
20    Segment 6; that if you were hunting whitewater in
21    Segment 6, I think you would be disappointed.
22  Q.   Would you please pull up your page 60,
23    Slide 60?
24        Are these calculations of the number of
25    rapids based on your evaluation and rating of the
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 1    rapids?
 2  A.   No, these are based on published guides.
 3  Q.   I'm sorry?
 4  A.   These are based on the published guides.
 5  Q.   Do you agree with them?
 6  A.   It depends on what flow rate you're talking
 7    about.  At low flow, most of the III's become II's, I
 8    would say.  There are a couple of III's that remain
 9    III's.  Of the IV's, it's going to depend on how low a
10    flow you're looking at.  The extent of the rapid
11    changes too.  They're generally quite shorter.  I was
12    thinking about the Black Rock might remain a IV at
13    lower flows.  Quartzite's not.  It would be a III,
14    maybe, maybe a III-.  Corkscrew, maybe a III.
15  Q.   So when you provide these ratings, you
16    provided these to the Commission to show a description
17    of Segment 2, is your testimony different today than
18    this exhibit would show or this slide would show?
19  A.   No, not at all.  In fact, when I presented
20    these, I explained that the rapids change in rating at
21    different flow rates, and I showed lots of pictures of
22    these rapids at different flow rates.
23  Q.   So purposes of navigability, these numbers
24    for these -- and ratings for these rapids for Segment 2
25    are good?
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 1  A.   They are good at the conditions that they
 2    were intended for.  When you're boating at different
 3    conditions, I think they are higher, as a general
 4    thing, than what you would experience at low flow.  And
 5    I think we heard that from the folks who have actually
 6    boated this river as well.
 7  Q.   Would you please pull up Exhibit 132?
 8  A.   I'm there.
 9  Q.   Now, I understand that you're trying -- that
10    this is early in your testimony.  You're trying to give
11    a perspective to the Commission about different trips
12    that people have taken.  But this bullet point --
13    actually, it's a square bullet, isn't it?  So I don't
14    know what you call those.  That little green square --
15  A.   Okay.
16  Q.   -- that says, "Mostly Travelled Overland"?
17  A.   Yes.
18  Q.   Was there some other way they traveled in
19    this trip besides overland?
20  A.   They crossed the river.
21  Q.   They what?
22  A.   Crossed the river.
23  Q.   So the extent of their travel on the river is
24    when they crossed it?
25  A.   Yeah, the point I'm trying to make here is
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 1    this is an overland trip?  So if the "mostly" is -- if
 2    that creates some confusion for you, scratch it out.  I
 3    don't think I mentioned in my description of this that
 4    they did any boating.
 5  Q.   I would like for you to pull up Exhibits 237
 6    and 238, and I needed to clarify something about these
 7    two exhibits.
 8        I don't know if you can see them together or
 9    not, but I can ask the questions sequentially, if you
10    wish.  But what I'm trying to do is understand the
11    difference in, for instance, Exhibit 237, where it has
12    the -- under Flow Rate, it has the 90 percent flow rate
13    and 50 percent flow rate and a 10 percent flow rate on
14    both the exhibits or slides, and on one the 90 percent
15    rate is 1,559 and the -- let's see.
16  A.   Is that 159 on yours?
17  Q.   Yeah.  Thank you.
18        MR. SPARKS: Is that 159?
19        MS. KOLSRUD: Uh-huh.
20        BY MR. SPARKS: 
21  Q.   And below that we have, at the 50 percent
22    rate, 992 on one and we have 341 on another.  But the
23    two other numbers remain the same on both pages, and
24    they have -- and so is there something I'm missing here
25    that -- why those other numbers should remain the same,
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 1    when those two numbers at, for instance, the 10 percent
 2    rate -- I mean at -- yeah, are substantially different?
 3        And the 50 percent rate is what I'm also
 4    showing a substantial difference in it; but then when
 5    we look at the other rates, they seem unchanged.
 6  A.   Yeah, I think I understand where you're going
 7    with your question.  You rattled off a lot of numbers
 8    that I couldn't find on the charts here, so . . .
 9  Q.   Okay, well, let me --
10  A.   So what I understood you to say --
11  Q.   -- walk through it?
12  A.   -- is that the 90 percent flow rate is the
13    same for the Segment 3-4 drawings, but it's not for the
14    Segments 5 and 6.
15  Q.   Right.
16  A.   Yeah.  So let's talk about the 90 percent
17    flow rate, which would be the low end.
18        So in Segment 5 I don't have more information
19    regarding the 90 percent flow rate for Segment 5.  I
20    have the same set of gage data that I'm using for 3 and
21    4.  So that's why it's the same.
22        When we get to Segment 6, we have the inflow
23    of the Verde.  So I'm using the sum of the Salt River
24    gage, which is still the upstream gage, the 159, plus
25    the flow from the Verde, which is the difference there.
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 1        Similarly, for the median flow rate -- and we
 2    went through this yesterday in some detail. -- we have
 3    341.  That's based on the Roosevelt gage.  And at
 4    Segment 5, as I explained yesterday, that we had some
 5    information for median flow from Segment 6 that I said,
 6    well, you know, we have some more information that I
 7    can use, that being from the Thomsen and Porcello
 8    article, and so I subtracted the inflow, the median
 9    inflow, and got the difference and came up with a 992
10    there.
11        And, similarly, the 10 percent difference
12    between 5 and 6 reflects the inflow of the Verde.
13  Q.   Well, why didn't the 90 percent number
14    change?
15  A.   It did change.
16  Q.   Well, I don't know, maybe I just can't see
17    it; but it looks like in Exhibit 138 the 10 percent
18    number is 159 cfs.  Wait.
19  A.   The 90 percent number.
20  Q.   The 90 percent number is 159 cfs, and it
21    looks like it's the same number on Exhibit or
22    number 237.  It's 159 cfs.
23  A.   I have nothing to add to the answer I just
24    gave you.  That's what I just explained.
25  Q.   I'm sorry?
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 1  A.   I have nothing to add to the answer I just
 2    gave you.  That's what I just explained.
 3  Q.   They didn't change because you didn't have
 4    any more information?
 5  A.   That the closest gage that has 90 percent
 6    flow data is the Salt River-Roosevelt gage, and so I
 7    used that for 3, 4 and 5 for the 90 percent.  By the
 8    time we get to Segment 6, we have the inflow of the
 9    Verde, and that's why it goes up at that point.
10  Q.   Yesterday I thought I heard you testify that
11    I believe in Segment 5, somewhere we got another
12    650,000 -- or 650, more or less, cubic feet per second
13    inflow into Segment 5 from some location, and I think
14    you described it as a contribution from the watershed?
15  A.   Yes.
16  Q.   But you didn't do any calculations on the
17    production of that watershed to get to that number, did
18    you?
19  A.   Well, I did the calculations that I just
20    described.  But I think you're trying to ask me did I
21    do computations on individual watersheds, as to what
22    their flow rate in would be.  And, no, I didn't do any
23    of that.
24  Q.   Have you ever -- do you have any evidence at
25    all of that kind of flow rate in that segment of the
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 1    river for a year's period of time, any evidence?
 2  A.   Yes.
 3  Q.   What is it?
 4  A.   That there are gage data that go upstream and
 5    downstream through that reach.
 6  Q.   And so that's where you got that data?
 7  A.   No, I've explained to you where I got that
 8    data.
 9  Q.   So you don't have any -- even if there are
10    gaging stations, you didn't use any of those gaging
11    stations to make that calculation?
12  A.   I relied on the -- I've used the methodology
13    that I've already explained to you, and it's consistent
14    with the gage data that we do have.
15  Q.   Do you know what the holding capacity of the
16    reservoir in that segment is --
17  A.   Not off --
18  Q.   -- storage capacity?
19  A.   Not offhand.  In its ordinary and natural
20    condition, the storage capacity was zero.
21  Q.   Yeah.  But right now we have to reconstruct
22    that by using the gages you're referring to, right?
23  A.   To the extent that the gages were after those
24    impoundments, yeah.
25  Q.   Yeah.  And so that's what, actually, you are
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 1    doing, is you're using existing gaging stations to
 2    estimate that production, and you have a hole in your
 3    calculation, and you fill it up with 650 cfs, right?
 4  A.   No.
 5  Q.   But you didn't do it with any specific gaging
 6    stations or calculations on that segment of the river?
 7  A.   No, my methodology is based on the USGS data
 8    upstream of the reservoirs and the published
 9    information that the U.S. Geological Survey published
10    for the predevelopment hydrology downstream.  It's a
11    combination of those two, and they all used gage data
12    and other kinds of modeling.
13  Q.   I realize, after talking about this stuff for
14    19 years, there doesn't seem to be a lot to talk about,
15    but there is.  Seems to be a lot to talk about.  And
16    this is the third time that you've testified about, for
17    instance, Segment 1 and 2.  And is there anything that
18    you've testified to or evidence that you've provided to
19    the Commission about Segments 1 and 2 during this
20    hearing that you haven't provided before, let's say
21    with the exception of how many boating trips you took?
22  A.   You wanted to know if there's new information
23    that I brought in --
24  Q.   Right.
25  A.   -- compared to previous?
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 1  Q.   New evidence, yes.
 2  A.   Yes.
 3  Q.   Is there?
 4  A.   Yeah.
 5  Q.   What is it?
 6  A.   Well, we have photographs of trips.  We have
 7    new accounts of trips.
 8        Oh, you just want Segment 1 and 2?
 9  Q.   Yeah.
10  A.   You're aware of how much evidence there is,
11    right?
12  Q.   Yeah.
13  A.   So --
14  Q.   None.
15        If there is any evidence, what is it?
16  A.   Seems like there's lots and lots of piles of
17    paper.
18  Q.   Okay.
19  A.   So I'm saying that there's a lot of evidence
20    submitted in these cases.  So my guess is that, yes,
21    there is some that applies to Segment 2, particularly;
22    less so with 1.
23  Q.   Other than modern boating --
24  A.   We have --
25  Q.   -- you don't have any evidence of
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 1    navigability of the Segment 2, do you?
 2  A.   Yes.
 3  Q.   What is it?
 4  A.   Well, I've explained that in great detail.
 5  Q.   Yeah?
 6  A.   So --
 7  Q.   Somehow it got by me.
 8  A.   Yeah, that doesn't surprise me.
 9  Q.   You're referring to your perceptions of
10    boating down Segment 2.  Isn't that basically what it's
11    based on?
12  A.   Certainly, that my field experience sitting
13    in a boat on the river is directly relevant to my
14    opinions of navigability, absolutely.
15        However, we have evidences of flow depths.
16    We have evidence regarding the required draw.  We've
17    had experts come in and testify what historic boats
18    were like, that they agreed that they could be floated
19    down.  We have photography.
20        We have all of the things that have been in
21    this proposal that I think I've gone -- or this
22    presentation that I think I've been through four times
23    now.  Those are all the things that I'm basing my
24    opinion on, and to say that there's no evidence is -- I
25    just completely disagree with that.
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 1  Q.   Well, for instance, on the reconstruction of
 2    period boating, the person that reproduced the historic
 3    boat -- it even had a name, and you took a turn at
 4    floating on the Verde with it.  Do you recall the name
 5    of that boat.  The man in Flagstaff built it.
 6  A.   Are you talking about the Edith?
 7  Q.   The who?
 8  A.   The Edith?
 9  Q.   Yeah, the Edith.
10        He testified that he didn't think the Edith
11    would be something that you would want to take down
12    Segment 2 of the Salt River.
13  A.   That's true.  He did say that, yeah.
14  Q.   Do you agree with that?
15  A.   It depends on the flow rate and -- yeah, but
16    not -- the Edith is not necessarily the style of boat I
17    would choose.  But if you're asking me could I have
18    built, in 1912, a boat that I would have taken down
19    there at low water, oh, sure.  Yeah.
20  Q.   That's because you're really -- you're an
21    engineer and experienced river person and an expert
22    boatman, right?  You know how to do that.
23  A.   I don't know if I'm an expert boatman, but
24    I'm a competent boatman.
25  Q.   Yeah.
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 1  A.   I'm not sure about whether that's an
 2    engineering kind of thing, but certainly my
 3    understanding of the river is enhanced by being an
 4    engineer that specializes in water resources and being
 5    a fluvial geomorphologist and hydrologist, yeah.
 6  Q.   So do you think you'd have to import
 7    materials from Oregon and Maine and Missouri to build a
 8    competent boat in 2012 [sic]?
 9  A.   No.
10  Q.   You can make them out of, what, mesquite?
11  A.   No, I'm not sure I would choose mesquite for
12    boat building.
13  Q.   How about cottonwood?
14  A.   Well, I think if you were building a dugout,
15    I think that some of the early boaters probably did use
16    cottonwood or other soft woods.  Generally, for a
17    framed boat --
18  Q.   Sycamore?
19  A.   -- cottonwood --
20  Q.   How about sycamore?
21  A.   I don't know the properties of sycamore, but
22    I understand it's a soft wood.  So, generally, as I was
23    trying to answer, I don't think soft wood would be
24    appropriate for doing bracing and crossbars and ports
25    and things like that.  Typically you want hard woods,
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 1    like ash, maple.
 2  Q.   So other than these observation that you made
 3    floating down the river and the photographs that you
 4    and others have taken floating down the river, that's
 5    the new evidence?
 6  A.   No, we also have the Google Earth flyovers.
 7  Q.   Now, remember, here's the thing about Google;
 8    that's not a citation.
 9  A.   The Google Earth flyovers were admitted as
10    evidence.  So I'm not telling you to Google the earth.
11    I'm telling you that this was a film that we made, if
12    you will --
13  Q.   Yeah.
14  A.   -- that we showed for the Commission.  You
15    were here, and we all looked at that.
16  Q.   And that's where you got, among others, the
17    number?  You observed personally, through the Google
18    flyover, the locations of the river and the conditions
19    of those different drops in elevation and rapids,
20    waterfalls in Segment 2?
21  A.   No.
22  Q.   No?
23  A.   No.  You can see them in that, but that's --
24  Q.   You didn't see them in that?
25  A.   Yes, I did.
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 1  Q.   So you used that to confirm what you read in
 2    other reports and observed for yourself, right?
 3  A.   Well, I did use the Google Earth photos to
 4    look at things I had seen in the field and boated
 5    through and passed and read about in books and
 6    descriptions of trips, yeah.
 7  Q.   I think one of the things that you have
 8    referenced in terms of commercial value of recreational
 9    boating is shuttle services.  Do you really think that
10    a shuttle service in 1912 and the rental of boats for
11    Segment 2 was a viable economic industry at the time?
12  A.   No.
13  Q.   What was the answer?
14  A.   No.
15  Q.   Yes or no?
16  A.   No.
17  Q.   It's not even a full-time job now, is it?
18  A.   No, not that I'm aware of.  I doubt it.
19  Q.   I'm sorry, but I can't tell what you just
20    said.  No?
21  A.   I said not that I'm aware of --
22  Q.   Okay.
23  A.   -- no.
24  Q.   Exhibit 269, could you pull that up?
25        Do you see the one that says "Tubing


SALT RIVER     VOLUME 6    11/18/2015 Page 1359


 1    (Segment)" --
 2  A.   Yes, I do.
 3  Q.   I believe you testified that you didn't think
 4    tubing was really a watercraft meant for commercial
 5    trade and travel even today, right?
 6  A.   Well, stated like that, I might agree with
 7    it, but --
 8  Q.   Yeah.
 9  A.   -- I think the question that was asked of me
10    was whether I thought it was a boat.
11  Q.   Yeah.
12  A.   And I said, no, I didn't think it was a boat.
13  Q.   Yeah.
14  A.   But people are definitely using them for
15    commercial purposes and --
16  Q.   It's still not a boat, though, is it?
17  A.   No, I don't believe so, no.
18  Q.   Yeah.
19        On down the page there, the green block,
20    Shuttle Services, Segments 2, 3 and 5, 2 and 3 to 5,
21    that's not a commercial activity that would have been
22    viable in 2012?  I mean, pardon me, 1912.  You already
23    testified that that would not be a viable economic
24    enterprise in 2012 [sic], correct?
25  A.   Certainly not in Segment 2.
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 1  Q.   Yeah.
 2  A.   And it would be difficult in Segment 3, and
 3    I'd probably go with a no there.
 4        Segment 5, I suppose somebody could have.  It
 5    would be similar to the account we saw on the Verde
 6    where, you know, somebody used a wagon to haul a boat
 7    upstream and then floated downstream.  So probably
 8    could have.
 9        MR. SPARKS: Mr. Fuller, thank you very
10    much.
11        THE WITNESS: You're welcome.
12        MR. SPARKS: Thank you, Mr. Chairman and
13    Members of the Commission.
14        CHAIRMAN NOBLE: Thank you, Mr. Sparks.
15        Now, is there anyone else, other than
16    Mr. Slade, who has questions for Mr. Fuller?
17        Then we're going to take a break for
18    10 minutes and come back in at 2:00, and we'll get
19    started on redirect.
20        (A recess was taken from 1:51 p.m. to
21        2:05 p.m.)
22        CHAIRMAN NOBLE: It is with pleasure
23    that we welcome you back to the afternoon session of
24    the Salt River adjudication of navigability following
25    our first afternoon recess.
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 1        So that you'll understand, we intend to
 2    take another break at 3:45.
 3        Are we ready, Mr. Fuller?
 4        THE WITNESS: Yes, sir.
 5        CHAIRMAN NOBLE: Mr. Slade?
 6        MR. SLADE: We are.
 7        CHAIRMAN NOBLE: Please proceed.
 8        MR. SLADE: Thank you, Commission
 9    Members.
10        Again, Eddie Slade here representing the
11    Arizona State Land Department.
12    
13        REDIRECT EXAMINATION
14        BY MR. SLADE: 
15  Q.   Jon, we're in the homestretch after -- how
16    long have you been doing this?
17  A.   About 45 years, I believe, it seems like.
18  Q.   20-plus years?
19  A.   Yeah.
20  Q.   We're in the homestretch.  Thanks for
21    sticking with us and providing your expertise.
22        I want to start with some things that
23    Mr. Sparks just brought up.  Specifically, let's start
24    with durability as a factor for boats.  Can you explain
25    again the multiple characteristics of boats that both
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 1    you and Mr. Dimock have looked at with regard to
 2    whether they are meaningfully similar today to boats
 3    that existed at statehood?
 4  A.   Yes, I can.  I'd prefer to do that from one
 5    of my slides, if that's all right.
 6        CHAIRMAN NOBLE: Sounds like you have
 7    the questions.
 8        THE WITNESS: I actually don't.
 9        COMMISSIONER HORTON: Prompting.
10        MR. SLADE: Jon and I don't talk much.
11        CHAIRMAN NOBLE: Oh, okay.  Keeps it
12    fresh, huh.
13        THE WITNESS: Yeah.
14        So the categories that we were looking
15    at -- and, again, this was talked about in the boating
16    presentation as well, that we included by reference
17    here.  So meaningfully similar to mean a number of
18    different categories.  One would be the function and
19    are the boats being used the same kinds of ways,
20    transporting goods and materials or people; are the
21    designs the same, in other words, the shape, you know,
22    the boat lengths, widths, depth, et cetera; are the
23    kinds of uses the same, trade and travel on water; do
24    they draw the same; can they be loaded the same; is the
25    depth requirements the same.
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 1        Those are all meaningfully similar
 2    questions.  And you asked specifically about
 3    durability.  So durability is one of those
 4    characteristics.  If you're thinking about what's
 5    similar, that's something that has been improved.  So
 6    with time marches on, people build boats that are more
 7    durable.  New materials become available.
 8        But to put that in perspective, this is
 9    not to say that older boats could not be used on old,
10    rocky rivers, and that was the point of putting in
11    those pictures that we saw and we were asked about this
12    morning.  People were using canvas and stripped cedar
13    and other boats, birch bark materials that were natural
14    materials that people were using to build boats as of
15    the time of Arizona's statehood.  So they were
16    routinely used on rocky, shallow rivers.
17        Now, having said that, durability can be
18    a factor on some rivers, and that's one of the reasons
19    that I believe Segment 1 is not navigable, one of the
20    reasons; not the only reason.  It's a factor.  Because
21    of the character of the river up there, the size of the
22    rapids, the size of the drops, some of them are
23    waterfalls, vertical drops with rocks along them, the
24    tortuosity of the channels, the narrowness of the
25    channels, I do believe that historic boats would have
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 1    difficulty in that segment.
 2        BY MR. SLADE: 
 3  Q.   And you haven't said that Segment 1 is
 4    navigable?
 5  A.   No.  It's my opinion that it's nonnavigable,
 6    for the reasons that I've described previously.
 7        Now, you get into Segment 2 and certainly
 8    Segments 3, 4, 5 and 6, and particularly at low flow,
 9    the river's just not that pushy, so durability is not
10    particularly an issue.
11  Q.   And when you talk about pushy, you mean
12    they're at lower velocities?
13  A.   Right.
14  Q.   And velocity is how fast the water moves?
15  A.   Right.
16  Q.   And with lower velocities, there would be
17    less pushiness on a boat to push it into a rock?
18  A.   That's right.
19  Q.   Okay.
20  A.   And I think Brad Dimock said pretty much the
21    same thing too; that, you know, one of his choices
22    about what kind of boat to use in different places is
23    going to depend upon what high flow -- on Segment 2,
24    for instance, the velocities can be kind of pushy.  So
25    you would need to be wary of banging a wooden boat into
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 1    a rock.  Not to say that you couldn't do it,
 2    couldn't -- wouldn't withstand that; but it would be an
 3    increased probability of that.
 4        At low flow, that's just not the case.  So in
 5    going down the rivers in my boats and you're moving
 6    your way through these rapids, which are relatively
 7    shallow, you have every opportunity to stick your
 8    paddle out and just stop yourself in most of the rocky
 9    rapids.  And the ones where you don't have that, the
10    flow depths are sufficient that you're not bumping
11    rocks anyways, so -- and, yes, plastic is more durable
12    and flexible than wood; not more flexible than canvas.
13    And it's harder to repair than wood or canvas.
14        So people who are using boats, old historic
15    boats, were also able to fix them, so -- and that was
16    kind of the expectation.
17  Q.   Are you aware of the steamboats on the
18    Colorado having issues getting caught on rocks, having
19    to repair their boats, having engines get bumped off of
20    their boats, whatever it may be?  Did that happen on
21    the Colorado?
22  A.   Yeah, certainly -- I don't know about
23    engines -- I don't recall the engines getting knocked
24    off bolts or whatever, but certainly, you know, getting
25    stuck, being damaged, needing to be repaired, yeah,
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 1    absolutely.
 2  Q.   Okay.  And Colorado is navigable?
 3  A.   Yeah.
 4        MR. SLADE: And before I go too far,
 5    Mr. Chairman, I wanted to bring to the Commission's
 6    attention that this is just a redirect.  It's not a
 7    rebuttal.  So Mr. Fuller will have evidence to present
 8    or testimony to present regarding other opponent
 9    witnesses' testimony?
10        CHAIRMAN NOBLE: Understood.
11        THE WITNESS: Just to clarify, I don't
12    anticipate any new evidence.
13        BY MR. SLADE: 
14  Q.   Right.
15        So to summarize what you said, it's your
16    opinion that durability as a factor for boats is not an
17    issue in Segment 2 with respect to whether boats at
18    statehood were meaningfully similar to boats today?
19  A.   Yes.  And then even less so to 3, 4, 5 and 6.
20  Q.   And you did rank, I believe with
21    Mr. McGinnis, the segments and their navigability
22    hierarchy, if you will?
23  A.   Yeah.
24  Q.   There's no birch bark in Arizona, right?
25  A.   Not unless you bring it here.
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 1  Q.   Do we have cedar?
 2  A.   Yes.
 3  Q.   Could you have gotten canvas?
 4  A.   Yeah.
 5  Q.   Do we have evidence of canoes being used on
 6    the Salt?
 7  A.   Yes.
 8  Q.   In the historical time?
 9  A.   Yes.
10  Q.   So it's not an accurate argument to say that
11    boats were not available or could not be used on the
12    Salt in the Upper segment?
13  A.   I agree.
14  Q.   You've seen beaver signs on the Upper Salt in
15    Segment 2; is that right?
16  A.   Yes.
17  Q.   Okay.  And could one reason beavers not need
18    a dam is that -- would one reason be because the pools
19    are deep enough as they are?
20  A.   Yes.
21  Q.   Okay.  And are the pools deep in Segment 2?
22  A.   Some of them are, yes.
23  Q.   How deep?
24  A.   They vary from being, oh, I would say 3 or
25    4 feet deep to there are certain areas where it's
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 1    deeper than you can swim to the bottom.
 2  Q.   Mr. Sparks brought up that the White Mountain
 3    Apache website, as it currently reads, does not allow
 4    duckies; is that right?
 5  A.   That's what it said, yeah.
 6  Q.   Do you have any indication or did Mr. Sparks
 7    give you any indication about when that website was put
 8    up?
 9  A.   No.
10  Q.   And did we hear testimony from Mr. --
11  A.   Excuse me.  Could you repeat your question,
12    Eddie?
13  Q.   I will.
14        Do we have any understanding of when that
15    website page was made or the information on the page
16    was put on the web?
17  A.   Any understanding.  He certainly didn't say
18    anything like that when it came up.  I first became
19    aware of it I believe in October; but before that, no,
20    I wasn't aware of it.
21  Q.   So it could have been in October that that
22    information was put on the website; it could have been
23    two years ago; we don't know?
24  A.   I would be surprised if it was two years ago,
25    but it could have been.  I don't know.


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(38) Pages 1365 - 1368







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Administrative Hearing - Volume 6
November 18, 2015


SALT RIVER     VOLUME 6    11/18/2015 Page 1369


 1  Q.   And --
 2  A.   And the reason that I don't know is,
 3    previously that you could obtain your permit -- in all
 4    the other times I've gone to the river, until this last
 5    one, you could obtain your permit at the river.  They
 6    had a little box.  It's a receptacle with the forms
 7    that you fill out, and you just drop your money in the
 8    slot.
 9  Q.   So previously when you went to the river and
10    you wanted to boat the river, were there any signs by
11    the area where you put money in for your permit that
12    talked about what boats you could or could not use?
13  A.   I don't recall anything that said anything
14    about what kinds of boats.  It just said if you're
15    going to go down here and use the area, including the
16    river, whether you're going to camp or whatever, you
17    needed to pay a certain amount per day per person.
18    That's pretty much what it said.  I don't recall ever
19    seeing anything about boat types before, and certainly
20    I've seen lots of duckies out there on the river.
21  Q.   And that was the permit system that existed
22    before the web page permitting system that now exists
23    was implemented; is that right?
24  A.   Yeah.  Yeah.
25  Q.   Okay.  So prior to the web page, you would go
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 1    to the Highway 60 bridge just downstream?
 2  A.   Yes.
 3  Q.   Okay.  And there would be a box where you
 4    would put your money in?
 5  A.   Yeah, a little kiosk and there was a steel
 6    tube that you would slide your money into, yeah.
 7  Q.   And was that the extent of the permitting
 8    system?
 9  A.   Yeah.  I know that you could buy a permit at
10    some other than places, but -- it seemed like there
11    were some stores you could buy them at, maybe in Globe;
12    but I never did that.  We always just bought them when
13    we got to the river.
14  Q.   So something changed recently.  Do you
15    remember when that change happened?
16  A.   No.  I can tell you that November I canoed
17    Segment 2, and there were folks from the tribe that
18    were standing on the shore watching me go, so they
19    didn't say anything about it.
20  Q.   But you don't know when the permit box at the
21    boating site was removed and the website page was
22    implemented?
23  A.   I think Alex, the guy from Durango, the Mild
24    to Wild guy, said something about that; and since he's
25    more up on the permitting than I am, I would defer to
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 1    his testimony on that.
 2  Q.   That's a good segue.  Mr. Mickel was the
 3    commercial outfitter that testified.  He testified that
 4    he does use duckies; is that right?
 5  A.   Yeah.
 6  Q.   And, in fact, his web page advertises
 7    duckies?
 8  A.   Yes.
 9  Q.   So that would be a little bit in conflict
10    with what the White Mountain Apache website allows?
11  A.   Unless they have different rules for
12    commercial boaters, I don't know.
13  Q.   But your understanding is that Mr. Mickel has
14    a commercial permit?
15  A.   Oh, yeah.
16  Q.   So he's permitted by the White Mountain
17    Apache?
18  A.   That's what he said, yeah.
19  Q.   And he uses duckies?
20  A.   Yes.
21  Q.   Did you ever ask if you could boat Segment 1
22    to observe it and be able to record with potentially
23    more accuracy what it actually looked like?
24  A.   Yes.  Well, not to boat, but just to go
25    there.
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 1  Q.   And what was the response?
 2  A.   I was not going to be allowed.
 3  Q.   Who did you ask for that?
 4  A.   The White Mountain Apache Tribe.  They
 5    refused me access.
 6  Q.   Did they give you a reason?
 7  A.   Because I was working on navigability
 8    studies.
 9  Q.   You used the term whitewater with Mr. Sparks.
10    Can you clarify what you mean by whitewater, as opposed
11    to flat water or riffles or rapids?  What does that
12    term mean to you when you use whitewater?
13  A.   Whitewater, I guess the simplest definition
14    is, when you look at it, it looks white because of the
15    turbulence.  You've got a wave that's breaking or
16    splashing or whatnot.
17        But I think in a broader sense whitewater
18    rivers are rivers that have rapids, and typically it's
19    used with rapids of, I would say, Class II or greater.
20    Flat water rivers can have riffles, but generally, you
21    know, you have some small waves.  By "small," I mean,
22    you know, 3 or 4 inches or something like that, wide
23    channels.  Whitewater rivers require some maneuvering
24    of the canoe and ability to steer it or whatever boat
25    you're in, not just a canoe.
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 1  Q.   Do you know if the Green River would be
 2    categorized as a whitewater river?
 3  A.   Portions of that, yes.
 4  Q.   And would the Grand River, before it was
 5    called the Colorado, be characterized as a whitewater
 6    river?
 7  A.   Both those rivers have flat water and
 8    whitewater reaches, but yes.
 9  Q.   And do you know if the John Day River would
10    be characterized as a whitewater river?
11  A.   Yes, portions of it are whitewater.  I showed
12    some pictures, I think in a previous presentation, of
13    the John Day and some rapids and some boats being
14    wrapped and whatnot.
15  Q.   And do you know if all three of those rivers
16    have been deemed navigable?
17  A.   Portions of them have, yes.
18  Q.   Could you pull up Slide 238, please?
19  A.   Yes.
20  Q.   You were asked a question about the greater
21    than sign that's next to the 159, and I don't think
22    that I was able to understand exactly the
23    question/answer dialogue.  So let's try to review that.
24        Can you explain what we're looking at here in
25    terms of the segment and this rating curve, briefly?
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 1  A.   In the upper place there or the upper half of
 2    the slide, it's referring to Segment 5, the alluvial
 3    channel section.  And the greater than 159 you see is
 4    in the row that's adjacent to the 90 percent, and the
 5    reason is -- I tried to explain.  I'm sorry I didn't
 6    make that clear. -- as we're moving further downstream,
 7    we have more tributaries coming in and more spring
 8    discharges, et cetera.  The data that we're using is
 9    from the Roosevelt -- the Salt River near Roosevelt
10    gage that's upstream of Lake Roosevelt.  So there is
11    quite a bit of intervening drainage area in there, so
12    we know that it's going to be greater than 159, but I'm
13    using a low value because that's the most systematic
14    data that I have.
15  Q.   So this is Segment 5, and we're looking at
16    the greater than 159 block there, and that 159 is
17    actually the same number for Segment 4, if we go to the
18    rating curve behind that.
19  A.   And 3.
20  Q.   And 3.
21        So you used a more conservative number
22    because you did not have more information; is that
23    right?  You used the same 159 from Segment 3 and 4?
24  A.   Conservative from the perspective of trying
25    to demonstrate navigability, because it's a lower
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 1    discharge, and presumably --
 2  Q.   But we know it would be more than 159?
 3  A.   Right.
 4  Q.   But because you didn't have that data, you
 5    left it at 159 --
 6  A.   Right.
 7  Q.   -- and just put a greater than sign?
 8  A.   Right.
 9        And then I probably should have put greater
10    than signs on the depth and velocity there as well.
11  Q.   So you didn't try to come up with data,
12    because there was none?
13  A.   There is some data.  It would take more
14    effort than I had budget to work on.  So I just felt
15    like we had sufficient depth demonstrated there.  There
16    was no -- it was not worth the bang for the buck.
17  Q.   While we're looking at your PowerPoint, can
18    you go to Slide 228, please?
19        Okay.  And I believe Mr. Hood asked you a
20    question about the second from the bottom line of text
21    that reads "Diversions above Roosevelt total
22    8,560 acres," and that comes from Table 11 of the ASLD
23    report.  Do you recall that?
24  A.   I do.
25  Q.   And does that number of acres that was
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 1    diverted, whether it's 8,000 or 4,000, affect at all
 2    the numbers of the hydrology that you have in your
 3    table or the corresponding depths?
 4  A.   If anything, it would make the discharges and
 5    the depths go up, if we were to account for the amount
 6    of flow that went to the diversions.  But since I'm not
 7    making that adjustment, no, it doesn't affect it.
 8  Q.   Let me put it another way.  Did you use the
 9    acreage in your calculations or your understanding of
10    the USGS data to come up with your table?
11  A.   No.
12  Q.   So it has no factor at all in your hydrology
13    or depth analysis?
14  A.   It does have a factor, but it doesn't -- I
15    didn't analyze it specifically.
16  Q.   What's the factor that it has?
17  A.   Well, if you were to put those -- the data
18    that I'm listing there is with the diversions in place,
19    so it's not accounting for those diversions.
20  Q.   Okay.  But you used USGS data for the Upper
21    segment and the Thompson and Porcello USGS data for the
22    Lower segment?
23  A.   Correct.
24  Q.   So you didn't calculate, using your own
25    estimate of acreage, what the flow would be?
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 1  A.   No.
 2  Q.   Just a quick question about the permit
 3    limitation system that exists today.  Is it your
 4    understanding that the Forest Service currently limits
 5    the amount of boaters on the river?
 6  A.   Yes.
 7  Q.   And how do they do that?
 8  A.   They have a permit season, in which they only
 9    allow a certain number of permits for people to go
10    through the wilderness section of Segment 2 and 3.
11  Q.   And do you know if there are more
12    applications by boaters to boat that section, Segment 2
13    and other segments below that, Segment 3, than permits
14    allowed?
15  A.   There are many more applications than there
16    are permits.
17  Q.   So many boaters are turned down every year?
18  A.   Yes.
19    
20        EXAMINATION BY COMMISSIONER HORTON
21        COMMISSIONER HORTON: Mr. Chairman?
22        Do you know if there's any policing
23    along the river by Forest Service or the tribes to just
24    ask people for their permits?
25        THE WITNESS: Yes.  There are tribal
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 1    members that will come out and ask you, sometimes when
 2    you're launching, sometimes at the different
 3    campgrounds that are adjacent to the road, I think it's
 4    called G1 or something like that, that runs along that
 5    segment, and they'll sometimes ask for your permits.
 6        And the Forest Service has two river
 7    rangers that paddle the river throughout the permit
 8    season and sometimes on other times of the year, and
 9    they'll also be checking permits and gear and other
10    things like that and providing assistance.
11    
12        EXAMINATION BY COMMISSIONER ALLEN
13        COMMISSIONER ALLEN: Just for
14    clarification purposes, if the White Mountain Apaches
15    assume that the boundary is the north side of the
16    river, of their property, their ownership, why is there
17    any need for a permit at all?  I can understand why
18    they would restrict landing on the bank, but I don't
19    understand, if they don't claim to have any ownership
20    of the river, why they even have a permit process.
21        THE WITNESS: Commissioner Allen, that's
22    a very good question.  So I think their permit is for
23    use of the riverside, so you're using their road.
24        COMMISSIONER ALLEN: Okay.
25        THE WITNESS: You're using the
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 1    campgrounds.  But, actually, I think that goes to their
 2    ability to restrict what kinds of boats are put on the
 3    river.  And if the river is not their territory below
 4    the high water mark, I'm not sure that they have the
 5    ability to tell you what you can or can't boat on
 6    there.  So . . .
 7        COMMISSIONER ALLEN: Thank you.
 8        THE WITNESS: But that's a legal
 9    question for some attorney to answer.
10    
11        REDIRECT EXAMINATION (CONTINUED)
12        BY MR. SLADE: 
13  Q.   Are there any regulations for what types of
14    boats can be used on the Lower Salt in Segment 5 and 6?
15  A.   None that I'm aware of.
16  Q.   So nothing like Mr. Sparks showed you today
17    regarding the White Mountain Apache website?
18  A.   No.
19  Q.   In fact, can you list for us again briefly
20    the different types of boats that you've seen on the
21    Lower Salt?
22  A.   Sure.  I've seen all variety of canoes,
23    tandem, solo, different lengths and skill abilities;
24    hard shell kayaks; inflatable kayaks; rubber rafts;
25    rowboats.  I saw an aluminum motor boat at one point
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 1    that had launched at Phon D Sutton.  I've seen the
 2    sheriff's air boat or jet boat or whatever it's called,
 3    a whole number of contraptions that are somewhat
 4    similar to tubes, but much more advanced than tubes.  I
 5    may be forgetting something I -- quite a lot.  And
 6    then, of course, I've seen the Edith, catarafts.  Yeah.
 7  Q.   I'm going to take a look at the cross section
 8    map behind me here.  You were asked some questions
 9    about your cross sections by Mr. McGinnis and
10    Mr. Murphy yesterday, Mr. McGinnis yesterday and
11    Mr. Murphy in the previous week.
12        If we take a look at -- I'm going to stand up
13    here, and tell me if you can't see, Jon.  If we're
14    looking at Cross Section 3 here -- do you have those
15    cross sections in front of you, or can you see that,
16    the elevation, from where you are?
17  A.   You know, I can put that graphic up on the
18    screen here, if that would be helpful.
19  Q.   Let's do that, yes.
20        Okay.  If we could blow it up so we can see
21    Cross Section 3.
22        And to provide some context, this is a cross
23    section in Segment 5 or Segment 6?
24  A.   This is in Segment 6.
25  Q.   Okay.  So this is Lower Salt Segment 6, and
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 1    this is a cross section, one of six that were done in
 2    Segment 6?
 3  A.   Yes.
 4  Q.   Okay.
 5  A.   One of five that were done in Segment 6.
 6  Q.   One of five.
 7  A.   Six.  I'm sorry.  Six.
 8  Q.   Yep.
 9        And if we look at Cross Section 3, we see one
10    channel that comes down lower than the others.  Is that
11    what you would consider the main boating channel?
12  A.   I would assume that it was.  The way --
13    assume that it was.  The way to verify that would be to
14    look at the map that we used to generate the sections,
15    but I would assume that's the case.
16  Q.   Okay.  And how deep would that channel need
17    to get before water would spill over into the two
18    smaller channels to the right of the main channel?
19  A.   According to the cross section here, a
20    spillover would occur at about 15 feet of depth.
21  Q.   Okay.  So when the main channel is 15 feet,
22    at that point you may get water or you would get water
23    in the other two channels.  And then there are two
24    smaller channels on the left.  How deep would the main
25    boating channel have to be before you would get water
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 1    in those two smaller channels on the left?
 2  A.   A little more than 15 feet, a little more.
 3  Q.   Okay.  And is 15 feet enough for a boat?
 4  A.   I would think so, yeah.
 5  Q.   And would it be pretty clear, if you're on
 6    the river, where the channel is that's 10 feet deep or
 7    15 feet deep, as opposed to 2 inches?
 8  A.   Yes.
 9  Q.   And when those smaller channels fill, would
10    you characterize that as a flood state at that point?
11  A.   The smaller channels on the left side of the
12    cross section?
13  Q.   On the right side.
14  A.   On the right side?
15        Probably not.
16  Q.   Let me ask it a different way.  If you're not
17    in a flood, how many channels would you expect to be
18    filled?
19  A.   One or two.  And at the lowest flows, it
20    would probably be one.
21  Q.   But consistent with your testimony, there
22    were places -- and we know this from the surveys that
23    were done. -- that had more than one channel; is that
24    right?
25  A.   Yeah.  Most of the channel was -- most of the
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 1    river had a single channel, particularly at statehood,
 2    according to the available maps that we had.  There
 3    were some places where there were double channels, and
 4    there were a few isolated places where there might have
 5    been three.
 6  Q.   So if we take a look at Cross Section 1, for
 7    example, if we could scroll over to that, and here it
 8    looks like, generally, those two channels in the middle
 9    will fill up simultaneously; is that a fair reading of
10    that?
11  A.   That's pretty likely, yes.
12  Q.   And how much water would those two channels
13    have to have before the water spills into the left
14    smaller channels?
15  A.   The depth there would be about, oh, let's
16    say, 9 feet, maybe 10.
17  Q.   And based on your experience on the river,
18    would it be difficult or easy to distinguish which
19    channel was the deep channel?
20  A.   It would not be difficult at all at those
21    kinds of depths, no.
22  Q.   Okay, let's turn our attention to the depths,
23    and if you could pull up your Slide 282, please.
24        MR. SLADE: So we're looking at
25    Mr. Fuller's PowerPoint.  I don't have that evidence
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 1    number with me.
 2        CO30, Part 364.  And we're also going to
 3    look at what has been submitted as evidence, the depth
 4    chart that Mr. McGinnis put together.  What is that?
 5        DIRECTOR MEHNERT: Correct.  CO33.
 6        BY MR. SLADE: 
 7  Q.   And we're also looking at CO33.
 8        And, Mr. Fuller, your Slide 282, or Jon, has
 9    different depths of boats, their draws.  And where does
10    that come from?
11  A.   The table comes from the Utah Special
12    Master's report.  The graphic comes from -- I forget
13    the name of the river in Oregon.  There was a
14    navigability decision river that was determined to be
15    navigable in part based on this information here.  It's
16    the color graphics from the pictures of boats.
17  Q.   Okay.  So the table on the right side is from
18    the Utah Special Master report, where he listed
19    different boats and their draws, is that what I heard?
20  A.   Yes.
21  Q.   Okay.  And if we compare those boats to some
22    of the depths that were listed by Mr. McGinnis, let's
23    see which boats can fit in those depths.
24        Let's start with what you've testified is the
25    natural median of 1,230 cfs.  Can you list for me which
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 1    boats on the list from your Slide 282 could boat in
 2    that -- in those depths that are listed for the
 3    1,230 cfs?
 4  A.   If you could slide to your right about
 5    8 inches, and then I could.
 6        So do you want me to do it by cross section
 7    or do it all as one?
 8  Q.   I think we might have an easier time of
 9    saying which boats cannot be used in any of those cross
10    sections, based on the draws listed from the Special
11    Master report?
12  A.   None of them.  They all could be used.
13  Q.   And let's then look at 581 cfs, which -- do
14    you recall where that number comes from?
15  A.   Oh, that was one of the gyrations that -- I
16    think that's the addition of the Roosevelt median plus
17    the Verde median, and those are depleted flows, but I
18    think that's what they are, is the two added together.
19  Q.   Okay.  And, again, looking at the cross
20    section depths and then comparing those to the
21    depths required of the boats from the Special Master
22    report, which boats could not be used for 581 cfs
23    depths?
24  A.   Well, the 16 to 18-foot rowboat could be
25    used.  I'm going to have to go through them this way,
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 1    if you don't mind.
 2  Q.   Did you mean 6 to 12-inch?
 3        Oh, 16 to 18 --
 4  A.   16 to 18-foot long rowboat gives a draw of
 5    6 to 12 inches, so they could be used in any of those
 6    cross sections at 581.
 7        The 18 to 22-foot rowboat, 14 to 18 inches,
 8    18 would be 1.5.  You would be cutting it close at
 9    Sections 1 and 4 at the highest draw, which is pretty
10    good draw.  Must be fairly heavily loaded.
11        A steel rowboat at 18 feet gets you a little
12    higher than that.  You're going to be kissing the
13    bottom at 1 and 4, but would be available at the rest
14    of the reaches.
15        The motor boat, depending on whether you're
16    drawing 10 or 24 inches; at 10 inches, no problem.  At
17    24 inches, you're going to have trouble at 1, 4, 5 and
18    6.
19        And then the scow, drawing 8 inches, no
20    problem all the way through there.
21  Q.   And the canoe does not have any depth
22    provided?
23  A.   Not by the Utah Special Master, but we know
24    from expert testimony that none of those depths listed
25    would be of any issue at all.
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 1        EXAMINATION BY COMMISSIONER ALLEN
 2        COMMISSIONER ALLEN: Question,
 3    Mr. Fuller.  On the motor boat, doesn't the motor
 4    itself hang down below what would normally be
 5    considered the draft of the boat?
 6        THE WITNESS: I think that's how they --
 7    Mr. Commissioner, I believe that's how they got to the
 8    24, based on the same kinds of discussions I've seen in
 9    other cases and other places, and then the discussion
10    becomes about whether you could pick the motor up for
11    rapids or not, so -- but, yes, it does hang down below,
12    and that's why you get a greater draw.  You are
13    accounting for the prop.
14        COMMISSIONER ALLEN: Yeah.
15    
16        REDIRECT EXAMINATION (CONTINUED)
17        BY MR. SLADE: 
18  Q.   Okay.  And then Mr. McGinnis also listed
19    depths for 277 cfs.  Do you recall where he got 277?
20  A.   I believe that's my 90 percent, or the low
21    flow rate, of which 90 percent of the time it's greater
22    than.
23  Q.   How often would you expect the river to be at
24    277 cfs?
25  A.   Or below, 10 percent of the time.
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 1  Q.   So 90 percent of the time you would expect it
 2    to be higher?
 3  A.   If that statistic is correct in terms of flow
 4    duration, yeah.
 5  Q.   And what boats could be used at 277 cfs,
 6    using the Special Master data on draw of boats?
 7  A.   Well, our limiting depth there is at Cross
 8    Section 4 at 1 foot.  So you would be able to use
 9    rowboats of the shorter length up until the point where
10    you got to 12 inches, where you would be touching the
11    bottom, and that I would say you would want to be a
12    little bit more than that.  So the smaller rowboat, at
13    6 inches, sure.  The larger rowboats would be limited
14    at Section 4 at the low end.  Let's see, 1.6.  Would be
15    able to be used at 3 and not the other ones.
16        Steel rowboats at the 7-inch draw, no
17    problem.  19-inch draw, you're going to be able to use
18    it at Section 3.
19        The motor boats at 10 inches -- and, frankly,
20    I would like to have a chat with the Utah Special
21    Master about a motor boat drawing 10 inches with the
22    motor extended.  I'm not sure that's a good number.
23    But the 24 inches, a motor boat would not be acceptable
24    at any of those sections at 277 at the low end.
25        The scow, no trouble at any of the six cross
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 1    sections.
 2  Q.   And what is a scow?
 3  A.   A scow is a flatboat.
 4  Q.   Okay.  And it says 32 by 8 feet, and it says
 5    it draws 8 inches, right?
 6  A.   Yes.
 7  Q.   Could you fit 5 tons of wheat on a scow when
 8    it's at 32 by 8 feet?
 9  A.   Yes.
10  Q.   And it would draw 8 inches, according to the
11    Special Master of Utah?
12  A.   It's not clear what weight.  I don't recall
13    anyway what weight or loading that he came up with for
14    that, but clearly it would draw more than an empty
15    boat.  But 5 tons, 8 inches?  I don't know the answer.
16    My gut feeling is that it might be a little bit more
17    than that.  Depends on the design of the boat and where
18    the measurements are, whether that's at the beam or at
19    the bottom.
20  Q.   And did Mr. McGinnis also go over the higher
21    flow, which would be the 10 percent depths?
22  A.   I wish I remember, but I don't.
23  Q.   Is it on the chart?
24  A.   No.
25  Q.   Okay.  So he did the low flow and then your
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 1    median flow and what appears he thinks the median flow
 2    might be, but he didn't do the higher flow depths?
 3  A.   That's correct.
 4  Q.   Okay.  Would all the boats that the Special
 5    Master provided fit, in terms of draw, on any depths
 6    higher than 1,230 cfs?
 7  A.   The depths would be higher, and the boats
 8    would all go, go through.
 9  Q.   So when Mr. Hood asked you if you used the
10    Hyra standard exclusively to consider what the river
11    could support in terms of boats, is this slide evidence
12    that you did not use the Hyra method exclusively?
13  A.   Yes.
14  Q.   And in any case, where you did use the Hyra
15    method, does the river's depths exceed the minimum
16    depths of the Hyra method?
17  A.   Yes.
18  Q.   But these cross sections are only one line of
19    evidence that you used; is that right, Jon?
20  A.   Yes, it is.
21  Q.   Okay.  Briefly, can you list the other lines
22    of evidence?
23  A.   Well, we looked at historical boating
24    accounts.  We looked at historical descriptions of the
25    river.  We considered all of the evidence that was
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 1    placed in front of us.  Mr. McGinnis asked me a lot of
 2    different things, different legal decisions and
 3    whatnot.  All of these things we considered;
 4    photographs of the river, maps of the river.  I think I
 5    said descriptions already; my own field experience, as
 6    I've mentioned a number of times now, sitting in a boat
 7    going down the river; looking at photographs over a
 8    wide range of conditions; talking to expert boats --
 9    boaters, people who have commercial boaters; talking to
10    Brad Dimock, who builds historic boats or replica
11    boats; many, many, many things.
12  Q.   And based on all of that evidence, the depths
13    recorded by historical accounts, historical boating
14    that occurred, rating curves, your own observations,
15    it's your opinion that the depths would have been
16    sufficient on the Salt for the types of boats that the
17    Utah Special Master listed that we discussed?
18  A.   Yes.
19  Q.   At some points, some?
20  A.   Yes.
21  Q.   Mr. Murphy asked you a question why did you
22    include one particular cross section in your
23    PowerPoint, and I'm not sure I got an answer from that.
24    Is there a reason you had one particular cross section
25    in your PowerPoint, as opposed to all of the other six?
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 1  A.   Well, all six were presented in the report,
 2    in the appendices of the report and whatnot; but the
 3    graphic that was used in the original report is what we
 4    just used.  So for whatever logic went into why we
 5    picked it the first time around, we just -- I just
 6    grabbed the same one.
 7        And to tell you the truth, you know, the
 8    rating curve is one line of evidence.  And I talked in
 9    my direct testimony about some of the problems with
10    relying on just a single cross section or a couple of
11    single cross sections in trying to characterize a
12    natural river and the kind of variability that really
13    occurs out there.
14        And, you know, you see that when you talk to
15    the -- you hear that when you talk to the boaters and
16    read their descriptions.  Somebody handed me something
17    from Slingluff the other day, and I was reading past
18    where they were asking me about it, and Slingluff was
19    talking about the exact same thing.  They asked him
20    what the depth was, and he said it's really hard to
21    characterize the depth at a point, because the rivers
22    vary.  They get deeper in pools and they get shallower
23    in riffles.
24  Q.   Ms. Consoli asked you a question about a
25    novice boater.  Do you remember that conversation?
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 1  A.   I do.
 2  Q.   Okay.  And I think she was -- she used,
 3    unfortunately, Mr. Hood as the novice boater example.
 4    I don't know his experience boating, but let's pick a
 5    novice boater who has no experience boating.  Is that
 6    the boater that you considered would be your commercial
 7    boater when you're thinking about whether the river's
 8    navigable or not for commercial purposes?
 9  A.   I've never seen any direction from any of the
10    court decisions that I've read or any discussions with
11    any attorneys on both sides of the navigability issue
12    that indicates that rivers have to be navigable by
13    unskilled people who don't know how to operate boats.
14        That doesn't seem to make much sense to me.
15    Much the same that we require people to have some
16    experience to get behind the wheel of a car, that
17    seems, to me, make sense that you would look at
18    somebody who had at least some competency in boating.
19    But I think I also said to her that on this river it
20    wouldn't take that long to develop those kinds of
21    skills.
22        CHAIRMAN NOBLE: Mr. Slade, can we take
23    a break here?
24        Let's do a short ten minutes.
25        (A recess was taken from 2:48 p.m. to
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 1        2:59 p.m.)
 2        CHAIRMAN NOBLE: Let's proceed.
 3        MR. SLADE: Thank you, Mr. Chairman.
 4    Back with Mr. Fuller.
 5        BY MR. SLADE: 
 6  Q.   And I wanted to discuss some of the documents
 7    that Mr. McGinnis talked to you about.  The first one
 8    is the Kibbey decree, which is the Lower Salt EI-6, and
 9    this -- do you have that in front of you, Jon?
10  A.   Yeah.
11  Q.   And do you have a complete copy?
12  A.   I have a copy that has 78 pages.
13  Q.   Okay.  I think Mr. McGinnis gave a shortened
14    version, and I can understand why.  It's a big
15    document.
16        Is it your understanding that the Kibbey
17    decree was a decision by Judge Kibbey in 1892 regarding
18    water rights on the Salt?
19  A.   Yes.
20  Q.   Okay.  And in that case, were there any facts
21    specifically about whether the river is navigable or
22    not?
23  A.   Well, there are facts -- well, facts not
24    navigable.
25        There are facts relating to flow rates, and
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 1    then there's, I believe, an opinion or something about
 2    it being nonnavigable.  But, no, I didn't find any
 3    facts to support anything surrounding that opinion
 4    about nonnavigability.  There's no depths, no boat
 5    type, no accounts of boating, none of the kind of
 6    evidence that we use in a particularized assessment.
 7  Q.   In fact, if you turn to page 5, at the
 8    bottom, the last paragraph there that's incomplete
 9    lists a bunch of the plaintiffs, from Mesa Canal, Tempe
10    Irrigating Company, Utah Canal, Grand Canal, and then
11    it says they are alleging that the Salt River is a
12    natural unnavigable stream.
13        And that goes onto page 2.  Did I read that
14    correctly?
15  A.   It says on the last line "...against the
16    Arizona canal company, alleging the Salt River is a
17    natural [nonnavigable] stream rising in the mountains
18    [of] the eastern part of the territory."
19  Q.   Have you seen anything or were you presented
20    with anything where Judge Kibbey said it was a
21    nonnavigable stream?
22  A.   I haven't.
23  Q.   And would it make sense that plaintiffs in
24    the case, canal companies, irrigation companies, would
25    claim that the river is nonnavigable?
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 1  A.   Well, they continue to do so today.
 2  Q.   Are you referring to SRP?
 3  A.   Yeah.  Well, them and the Salt River Valley
 4    Water Users, whatever the difference in relation
 5    between those two are.
 6  Q.   Do we also have some facts, and I think you
 7    mentioned it, about the flow rates of the Salt as they
 8    understood them in 1892?
 9  A.   Yeah, I believe we included some of that
10    information in the Lower Salt report.
11  Q.   Okay.  Let's go through a little of that from
12    the Kibbey decree, and I'm on page 1, the second big
13    paragraph.
14        Could you read where it says "During"?
15  A.   "During the winter months"?
16  Q.   Yes.
17  A.   "During the winter months of December,
18    January, February, and until the middle of May, there
19    is a large volume flowing in the river, more than
20    adequate for the irrigation of all the lands in the
21    valley."
22  Q.   Okay.  How many months did they list there?
23  A.   Well, they specifically name four, but they
24    left out March and April, which is inclusive there, so
25    that would be six.
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 1  Q.   Okay.  And they're saying for approximately
 2    six months there's a large volume flowing in the river?
 3  A.   That's what they're saying, yes.
 4  Q.   And if we turn to then page 5, and do you see
 5    the sentence in the -- just about the middle of the
 6    page that begins "While"?
 7  A.   "While the river during"?
 8  Q.   Yes.  No.  Yes.  Could you read that
 9    sentence, please?
10  A.   "While the river during the months in which
11    hay and grain and the ordinary agricultural crops are
12    being grown had in it a vast volume of water, this
13    volume diminished with the advance of the season, from
14    thousands of cubic feet per second to about, at a
15    minimum of, three hundred cubic feet per second, and as
16    both the increase of population and the different
17    products to which the land was cultivated increased --"
18        Keep going?
19  Q.   For the record, let's keep going till the
20    end.
21  A.   "-- the demand for water in the summer months
22    when the supply is the least, aggravated by an
23    unnecessary and very considerable waste of water,
24    exceeded the supply."
25  Q.   Okay.  That's fine.  So did they give us an
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 1    estimate of what the higher end was for cubic feet
 2    there?
 3  A.   Well, they did say thousands of cubic feet.
 4  Q.   So that's more than 1,230, which is your
 5    median estimate; is that right?
 6  A.   Yes.
 7  Q.   And did they give us an estimate of the
 8    minimum that the river got to?
 9  A.   300 cfs.
10  Q.   Okay.  And they said -- is it your
11    understanding from that sentence that it did not get
12    below 300 cfs?
13  A.   Well, they describe it as a minimum, so that
14    would be not getting below, yeah.
15  Q.   And that minimum is actually more than the
16    277 cfs that Mr. McGinnis wrote on his depth chart; is
17    that right?
18  A.   And that's for the 90 percent flow, not the
19    floor.
20  Q.   You were also asked some questions about the
21    Kent decree.  Do you recall those?
22  A.   Yes.
23  Q.   And that's a similar water rights case from
24    1910?
25  A.   It is a water rights case.  I can't testify
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 1    to the similarity, but . . .
 2  Q.   And that was Lower Salt Exhibit EI-6.  And at
 3    that point, had the river been even more allocated to
 4    canal and irrigation diversions than in 1892, when the
 5    Kibbey decree came out?
 6  A.   Yes.
 7  Q.   So would the river be less navigable, in your
 8    opinion, when the Kent decree comes out in 1910, about
 9    18 years later?
10  A.   The more water you take out of the river, the
11    less navigable it becomes in its depleted condition.
12  Q.   And did the Kent decree have any facts about
13    the river's use for navigation in the decree?
14  A.   I wasn't able to find, nor has anybody, that
15    I'm aware of, submitted any facts that support Judge
16    Kent's decree regarding the -- or decree -- his
17    statement regarding the nonnavigability of the river.
18  Q.   It was a decree.  You're right.
19        So regarding the Kibbey and the Kent
20    decision, did what we just went over regarding the lack
21    of evidence for navigability facts and the fact that we
22    don't have -- we have canal companies as plaintiffs,
23    did that factor into your decision to not use those
24    decisions with much weight?
25  A.   Well, I did read them at the time we did the
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 1    original report and scoured them for what information I
 2    could find in terms of the kinds of facts that I was
 3    charged with collecting, and they're a little sparse on
 4    that.  So I do believe I mentioned in the report, as we
 5    discussed with Mr. McGinnis the other day, that those
 6    guys did render that, that made those statements.  But
 7    lacking the particularized information that I was
 8    charged with collecting, I didn't find them to be
 9    particularly useful.
10        So it was very difficult to place that
11    statement in the context of the kind of evidence that
12    we need to consider for this river.
13  Q.   And do you also have the Lacy report in front
14    of you, which is Lower Salt 012-2-2?
15  A.   I have it somewhere here.
16  Q.   If you could try to pull that up.  I believe
17    I gave you a more complete copy during one of our
18    breaks.
19    
20        EXAMINATION BY COMMISSIONER ALLEN
21        COMMISSIONER ALLEN: Jon, what was the
22    date of the Lacy report?
23        THE WITNESS: I'll tell you when I find
24    it.  I know it was done prior to ANSAC being formed.  I
25    believe it was the mid to late '80s.  I'll take a look.
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 1    I've got the cover sheet here.  I think it was '86 or
 2    '89.
 3        '87.
 4    
 5        REDIRECT EXAMINATION (CONTINUED)
 6        BY MR. SLADE: 
 7  Q.   Jon, that's my fault.  I have the complete
 8    copy here.  Let me give that to you.
 9        And Mr. McGinnis asked you a few questions
10    about the Lacy report; is that right?
11  A.   He did.
12  Q.   And that report is entitled "A Historical
13    Analysis of Portions of the Salt and Gila Rivers."
14    It's Lower Salt EI-12, Part 2, Tab 2.  And Mr. McGinnis
15    gave you a shortened version of the report.  I've given
16    you the whole report.  Do you have that in front of
17    you?
18  A.   I do.
19  Q.   Can you turn to the -- I believe it's the
20    bibliography in the back, and can you find the spot
21    where it lists the Salt boating accounts?
22  A.   Yes.
23  Q.   And can you tell me how many boating accounts
24    that report listed at the time in 1987?
25  A.   I'm looking at page 43.  Is that where you're
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 1    looking at?
 2  Q.   I don't have it in front of me, so . . .
 3  A.   Oh, I'm sorry.
 4        And are you excluding ferries, or are you
 5    including ferries?
 6  Q.   Exclude ferries.
 7  A.   It has the Burch account from the Gazette in
 8    1885, and then it has a second article relating to the
 9    Burch account.  It mentions that their undisputed
10    conclusion was that they could deliver logs.  And then
11    it has a third article that relates to that account.
12    So that's three articles on one account.
13        That's the only -- that's the only downriver
14    account they have.  The rest of them -- well, I'm
15    sorry, they have one from 1889.  That's the Gentry and
16    Cox, where they took the ferry boat, the large ferry
17    boat it says, that had been used for years on the Salt
18    River at the Maricopa Crossing and then snagged.  They
19    don't mention that it was on the Gila, but . . .
20  Q.   Any others?
21  A.   No, those two.
22  Q.   So the Lacy report, which Mr. McGinnis
23    questioned you about, from 1987 has, by your count, two
24    boating accounts?
25  A.   Yes, unless there's any in the Gila.
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 1        No, it just says Salt River here.
 2        Yeah, unless there's one in -- I guess there
 3    are some accounts from the Gila, so some of the Gila
 4    accounts.  We only have the one where they took the
 5    train up, and so I think that one's in here too.
 6  Q.   Did they -- would that account be a Salt
 7    River boating account?
 8  A.   Well, that's the one where they, you know,
 9    they got down to below Florence and then they took the
10    train up to Phoenix, visited some people, and then
11    continued on down and rejoined the Gila further
12    downstream.
13  Q.   Do you see that account in there?
14  A.   It may be in here.  I'm not remembering the
15    title of that one, but it may be.  So that may take it
16    up to three.  So it's two or three.
17  Q.   And how many accounts, successful accounts,
18    do you have in your report?
19  A.   A lot more than that.
20  Q.   That's fair.  We'll come to that later.
21  A.   Yeah.
22  Q.   So was that a factor in how much weight you
23    gave the Lacy report?
24  A.   I did read the Lacy report at the time we did
25    the original work, and I used it as a springboard to
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 1    look for other things, so -- yeah, I didn't feel like
 2    it -- well, we found more than they did.  We may have
 3    had more time.
 4  Q.   And, actually, can you turn to page 32 of
 5    that report, and do you see the second sentence?
 6  A.   "The Gila was"?
 7        I have the "Conclusions" here, Eddie.
 8  Q.   Good.
 9        Do you see the last full paragraph on
10    page 32, and, again, we're still in what's referred to
11    as the Lacy report, which is "A Historical Analysis of
12    Portions of the Salt."  Do you see the last paragraph
13    and the second sentence that is in parens, that begins
14    "The Salt River"?
15  A.   Yes, I do.
16  Q.   Can you read that sentence?
17  A.   "The Salt River was dry or had minuscule
18    amounts of water most of the time, and the Gila [River]
19    was easily forded."
20  Q.   Is what you just read consistent with the
21    1892 Kibbey report, where it said there were large
22    volumes of water for six months and the minimum was
23    300 cfs?
24  A.   I have no knowledge of any source that in its
25    ordinary and natural condition, the Salt River was ever
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 1    dry.
 2  Q.   So would that be another factor why you
 3    didn't put much weight on the Lacy report?
 4  A.   Like I say, we considered the evidence that
 5    was in it and found it to be incomplete and perhaps not
 6    considering the ordinary and natural condition of the
 7    river as we talk about it this time around.
 8  Q.   And Mr. McGinnis asked you about a case
 9    called Salt River Pima-Maricopa Indian Community versus
10    Arizona Sand & Rock Company.  Do you have that in front
11    of you?
12  A.   I will in just a second.
13  Q.   Looks like this.
14        Thanks for your patience, Commissioners.  We
15    have had a lot of paper.  We're working through the
16    paper log here.
17  A.   Sorry.  I have it now.
18  Q.   Okay.
19        This is Lower Salt EI-2.  And do you see
20    where it says Salt River Pima-Maricopa Indian Community
21    versus Arizona Sand & Rock Company?
22  A.   Yes.
23  Q.   And this is the case that Mr. McGinnis talked
24    with you about?
25  A.   Yes.
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 1  Q.   And you also have a case -- let me provide
 2    you that case now.
 3        Do you have in front of you right now State
 4    ex rel. Winkleman v. Arizona Navigable Stream
 5    Adjudication Commission?
 6  A.   Yes.
 7  Q.   Can you turn to the case I just gave you, the
 8    Winkleman case, Paragraph 24?
 9  A.   Do you need to give some kind of cite for
10    this or anything?
11  Q.   Yeah.  Look at the -- if you see the
12    paragraph symbols --
13  A.   Yeah.
14  Q.   -- turn to that Paragraph 24.
15        Excuse me, 34.
16        32.  Excuse me.  Paragraph 32.  The heading
17    is Preclusion of Appellants' Assertion of Navigability.
18  A.   Yes.
19  Q.   And this is Winkleman 224 Ariz. 230.
20        And can you read that paragraph, please?
21  A.   Paragraph 32?
22  Q.   Yes.
23  A.   "SRP also contends that Appellants are
24    precluded by the doctrines of res judicata and
25    collateral estoppel from asserting the River's
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 1    navigability based on proceedings in Salt River
 2    Pima-Maricopa Indian Community v. Arizona Sand & Rock
 3    Company (SRPMIC)," and then lists the number
 4    CIV 72-376-PHX (D. Arizona April 13th, 1977), "a
 5    consolidated federal district court case on which ANSAC
 6    relied in making its determination."
 7  Q.   Okay.  And are they referring to the case
 8    that Mr. McGinnis provided you, that you also have in
 9    front of you?  Is that the same case?
10  A.   Has the same name and the same CIV number,
11    yeah.
12  Q.   Okay.  So we can assume that's the same case.
13        And then could you refer to Paragraph 35 in
14    the Winkleman decision?
15  A.   Okay.
16  Q.   And can you read that paragraph please?
17  A.   "SRP contends that, because the parties in
18    SRPMIC stipulated that the River was not navigable, and
19    that stipulation was incorporated in the district
20    court's final [statement], the State is (and therefore
21    [the] appellants are) precluded from litigating the
22    issue of navigability in this case.  We disagree."
23  Q.   And then could you turn to Paragraph 37?
24  A.   Okay.
25  Q.   And about halfway down there's a sentence
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 1    that begins with "Further."  Do you see that?
 2  A.   I do.
 3  Q.   Can you read that, please?
 4  A.   "Further, in SRPMIC, the district court was
 5    not required to and did not conduct the particularized
 6    assessment of the River's navigability required by
 7    Hassell.  See 172 Arizona at 371, 837 P2.d at 173; see
 8    also Calmat 172 Arizona at 311, 836, P2.d at 1021.
 9    Instead, the court simply adopted the parties'
10    stipulations.  Because the Director of ADOT could not
11    simply give away potentially public trust land, see
12    Hassell --"
13  Q.   You can skip the numbers there.
14  A.   Thank you.
15        "[SRP] is irrelevant to these proceedings --"
16    I'm sorry.
17        "SRPMIC is irrelevant to these proceedings
18    and the doctrines of res judicata and collateral
19    estoppel do not apply."
20  Q.   Okay.  So I know you're not a legal scholar,
21    but is it your understanding, from what we just read,
22    that the court in Winkleman was explicitly saying that
23    the case that Mr. McGinnis handed you, SRP-Maricopa
24    Indian Community, is irrelevant?
25  A.   Yes.  And that was kind of our experience.
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 1    Heard about this case through Jim Braselton, who I
 2    believe was representing First American Title, and he
 3    allowed us to come look through his archives when we
 4    were doing the original studies, and we looked through
 5    the box to find information, and there was no factual
 6    information regarding navigability that went with the
 7    case information that he had.  So that's my own
 8    experience as well.
 9  Q.   So that would factor into the amount of
10    weight that you would give that decision?
11  A.   Yeah.
12  Q.   You were also provided a document by Troy
13    Péwé.  Do you have that in front of you, the
14    "Morphology of the Salt River"?
15  A.   I do.
16  Q.   And I don't think Mr. McGinnis went over
17    this, but on page 2, the third full paragraph, can you
18    read what that says, please?
19  A.   It starts "The Salt River"?
20  Q.   Yes.
21  A.   "The Salt River is a braided stream; it has a
22    series of anastomosing channels, although only one or
23    two are occupied except in times of flood."
24  Q.   Okay, and if you stop there.
25        What does that mean to you when you read
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 1    that?
 2  A.   That means Dr. Péwé is saying exactly what
 3    I've been saying here; is that it's braided at flood
 4    conditions, but when we're in non-flood conditions,
 5    only one or two of those channels are occupied.  So
 6    it's a compound channel is what he's describing,
 7    without using those terms.
 8  Q.   Do you have in front of you the William Graf
 9    publication, "The Salt and Gila Rivers in Central
10    Arizona"?
11        And that is Lower Salt EI-23.
12        And the previous Péwé article was CO26-E.
13  A.   I have a portion of that book, yeah.
14  Q.   Okay.  Can you turn to page 117, please?
15        And I believe there was some discussion
16    between you and Mr. McGinnis about the first sentence
17    of the paragraph that's directly underneath "Channel
18    Form."  Can you read that sentence?
19  A.   "The channel here is braided." [Quoted as
20    read.]
21  Q.   Okay.  And based on your understanding of
22    what Mr. Péwé just described and your own expertise,
23    what does Mr. Graf mean where he says "The channel
24    pattern here is braided"?
25  A.   He's talking about the existing condition,
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 1    for one thing; but he's also talking about the
 2    overall -- the flood channel of the river.  And you can
 3    see that a little further down, where he describes the
 4    channel as being a mile wide or 1.6 kilometers wide.
 5    So clearly he's not talking about the low flow channel.
 6  Q.   How wide is the low flow channel?
 7  A.   In its ordinary and natural condition, it
 8    was, you know, a hundred to 300 feet.  Right now, in
 9    terms of a wet channel, and at the time when Will was
10    writing this, there is no wet channel, so . . .
11        As a matter of fact, Will Graf is a friend of
12    mine, and he's now in South Carolina and married his
13    professor.  After the Gila hearings I called him up and
14    talked to him about compound channels, and he and I are
15    on the same page.
16  Q.   So you're capacity, based on what Mr. Péwé
17    has written, your conversations and your readings of
18    Mr. Graf, your own experience, your understanding of
19    the surveys that were done, your experience on the
20    river, that the river, in its ordinary and natural
21    condition, was not a braided river?
22  A.   Not the boating channel, no.
23  Q.   Can you pull up Slide 143, please?
24        And do you also have in front of you what was
25    handed to you, I believe yesterday, a photo of the
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 1    junction of Tonto and Salt Rivers?  You got a color
 2    copy.  I think we got black and white copies.  It has
 3    141 on the front.
 4  A.   I think the color copy went back, and I ended
 5    up with a black and white.
 6  Q.   If you need my copy, I can provide that.
 7  A.   That would be quicker.
 8        141, got it.
 9  Q.   And I believe this was -- this 141 picture
10    was provided to you to indicate, from what the attorney
11    believed, was a braided river.  Was that your
12    recollection of the discussion that you had; that the
13    river -- that the picture was provided to you because
14    it indicated that it was a braided river?
15  A.   You know, I've gone through this so many
16    times it kind of all runs together for me, but that may
17    have been where he was going, maybe multiple channels,
18    but I don't know.  Whatever.
19  Q.   Do you see a braided river in that picture?
20  A.   Well, I think -- there are multiple channels
21    there.  Mostly not, I mean particularly when you
22    compare it to what's on Slide -- what is that, 143? --
23    143, and you're looking at essentially the same area, a
24    different aspect.  I see the Tonto coming in.  That's
25    one of the channels.  It looks like there's a channel
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 1    that splits and goes off river right and joins the
 2    Tonto and then comes down with the Tonto.  It looks
 3    like there's an overflow channel.
 4        It's not clear what level of flow this is at,
 5    and as I've mentioned before, the higher the flow
 6    level, the more likely it is to be braided.  And I
 7    think as I also mentioned in my original direct
 8    testimony, that of all the reaches of the Salt River,
 9    it's likely to experience some braiding right here,
10    particularly at higher flows or immediately after
11    higher flows, because you have the confluence with the
12    Tonto Creek, so you have kind of a delta that may be
13    depositing sediment there as it joins the Salt, and you
14    also have the constriction as the open area that comes
15    down enters the narrower canyon of the Segment 4.  So
16    there's some reasons to deposit sediments in those
17    cases.  You're more likely to form a multiple channel
18    thing here.
19        And I think this, Eddie, is that in this
20    picture, in 141 picture, you could have a reasonable
21    discussion about whether you want to call that braided.
22    There are clearly obvious channels that are the low
23    flow channel, and I don't think I would -- you or I or
24    even a novice boat man would be at all confused about
25    where to put your boat going through here.
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 1  Q.   And this is sort of a snapshot of the
 2    junction of Tonto and Salt Rivers, which is Segment 3;
 3    is that right, this Photo 141?
 4  A.   Yes.
 5  Q.   Okay.  And so if we want to expand what that
 6    segment looks like, we could look at your Photo 143 --
 7    your Slide 143; is that right?
 8  A.   Yeah.  It's of a different aspect and you're
 9    looking more upriver than you are in the 141 picture
10    here.
11  Q.   And do you see a continuous channel from that
12    picture, which was taken in 1904?
13  A.   Yeah, and that's indeed what causes me to
14    conclude that we may be looking at a higher flow
15    condition here, because you can see that there are high
16    flow channels that are dry on Slide 143, but the low
17    flow channel is a single channel through there.
18  Q.   You can also see some houses or structures on
19    the right in Slide 143?
20  A.   Yeah.
21  Q.   Can you estimate, based on seeing those
22    structures, how wide the river is in that photo, or
23    based on your knowledge of rivers in general?
24  A.   It would be an estimate.  Of course, you
25    know, it depends on how long those structures are; but,
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 1    typically, you know, you're looking at some structures
 2    that are as long as the river is wide and then some
 3    other features here that are -- I think I would want to
 4    blow it up greater and spend a little more time here,
 5    but, to me, I guess the river is 30 to 50 feet wide in
 6    this segment.  Wider than a boat.
 7  Q.   Can you go to Slide 15, please, Jon?
 8        And we're not going through all the slides, I
 9    can assure you that?
10        I believe you were asked a question whether
11    the river is braided at Q2 and Q10.  And is Q2 a
12    two-year flood?
13  A.   Yes.
14  Q.   And Q10 a 10-year flood?
15  A.   Yes.
16  Q.   So is whether the river braided at Q2 or Q10
17    irrelevant for purposes of navigability discussions?
18  A.   Yes.
19  Q.   And can you go to Slide 45, please?
20        On the lower left, there's a picture of the
21    Salt River, and there seems to be some sort of sand or
22    gravel coming in from river right.  Do you see that?
23  A.   I do.
24  Q.   How wide is the opening of the channel where
25    there is no sand or gravel, from your estimate?
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 1  A.   Well, here it would be possible to make an
 2    estimate by looking at a topographic map.  I didn't do
 3    that, but from my recollection, you know, we're looking
 4    at 50 feet.
 5  Q.   Wide enough for a boat?
 6  A.   Wide enough for a boat, no question.
 7  Q.   Can you go to Slide 141, please?
 8        Did I get that wrong?
 9        140.
10        I think you were asked some questions about
11    this particular flatboat and if you would use this in
12    Segment 3 in its natural and ordinary condition.  Do
13    you recall that?
14  A.   Yes.
15  Q.   Okay.  And I believe you testified that this
16    wouldn't be the boat you would design or choose to use
17    in that area?
18  A.   Yes.  But I think I also said that you
19    probably could get down there in Segment 3.
20  Q.   Were there other people that did use
21    flatboats in Segment 3 historically?
22  A.   Yes.  Although, we parsed it out with
23    Mr. Hood this morning and determined that those were --
24    well, some of those were on the impoundment, and that
25    there was a smaller number of flatboats that didn't go
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 1    on its ordinary and natural condition.
 2  Q.   Were there people that used flatboats in
 3    Segment 4 historically?
 4  A.   Yes.
 5  Q.   And Segment 5?
 6  A.   Yes.
 7  Q.   And Segment 6?
 8  A.   Yes.
 9  Q.   You talked a little bit with Mr. Sparks about
10    Segment 2 and the lack of historical boating that is in
11    Segment 2 that we have in the record.
12        At statehood in 1912, was there a road that
13    went to the Salt River Canyon that we have today, like
14    we have today?
15  A.   No, not like we have today.
16  Q.   Were there settlers in Segment 2?
17  A.   There may have been somebody ranching Gleason
18    Flat, but I'm not aware of any others.
19        I know that the Apache lived there
20    seasonally, but you asked me about settlers, so . . .
21  Q.   Sure.
22        And are you aware of court cases that have
23    said where there was no civilization or access, the
24    courts should look for susceptibility of a river,
25    rather than its navigable in fact use at that time?
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 1  A.   Yeah.  That's my understanding of what the
 2    idea of susceptibility is about.  We covered that case.
 3  Q.   And, in fact, I believe you said the Boy
 4    Scouts were the first group to use the -- to go to
 5    Segment 2?  Was that from your Land Department report?
 6    I'm correct, the Boy Scouts?
 7  A.   I think that may have been in the small and
 8    minor watercourse study that was done by Stantech.  Oh,
 9    no, actually, there was a -- in the History section of
10    the Upper Salt report, yeah, there was a line that said
11    the Boy Scouts, in conjunction with somebody, I think
12    kind of popularized recreational boating in Salt River
13    Canyon.
14  Q.   What kind of experienced boaters do you think
15    the Boy Scouts would have been?
16  A.   That specific group, I have no idea.  I've
17    seen a number of Boy Scout troops out on the river and
18    actually done some canoe merit badge training for them
19    in other places on the Salt River, and generally very
20    little.  Boy Scouts are young men, so . . .
21  Q.   And that's Segment 2, I believe?
22  A.   Yeah.
23  Q.   Let's talk about the Burch trip just a little
24    bit.  Do you recall the Burch trip, where they explored
25    for the possibility of logging and bringing those logs
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 1    down through the Salt?
 2  A.   I do.
 3  Q.   Okay.  And do you remember what their
 4    conclusion was after they did that trip?
 5  A.   Yeah.  I believe that the line in the report
 6    on the paper was undisputable conclusion is that it
 7    could be done.
 8  Q.   And Mr. Burch at that time was a sawmill man?
 9  A.   Yes.
10  Q.   So would you have expected him to understand
11    what it might take to float logs down the Salt?
12  A.   You would think, yeah.
13  Q.   And that account is different than the Hayden
14    account, where Hayden said that you couldn't float logs
15    down; is that right?
16  A.   That was his conclusion.
17  Q.   And based on the distinction between the
18    Burch account and the Hayden account and based on what
19    you've read about the Hayden account, it was your
20    conclusion that the Hayden account was really upriver,
21    more near the Black River?
22  A.   Yes.  It was interesting, also, that we
23    learned that even after that initial failure, Hayden
24    apparently went back out the next month and tried
25    again.  So he must have felt like there was something
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 1    that was compelling him to try it again.
 2  Q.   Any reason why you don't think Burch -- well,
 3    do we have anything in the record that says whether
 4    Burch did or did not float logs after he decided it
 5    could have been done?
 6  A.   No.  In fact, what we said is, what is it,
 7    something like he has partially a contract, he has
 8    partially contracted.  I'm not sure what a partial
 9    contract means in terms of -- so it may be the partial
10    part came to play and he lost his contract.  I have no
11    idea.  I don't have anything in the record that says he
12    did what he did.  So the railroad ties or whatever else
13    that he was producing could have been produced
14    elsewhere by someone else.
15  Q.   You were asked some questions about boating
16    and the dangers associated with it.  Does the Salt
17    present any more danger -- and let's take it segment by
18    segment. -- on Segment 2 than other rivers you've been
19    on?
20  A.   I have been on rivers that are -- well, I'm
21    not sure I would call them dangerous.  I mean it's
22    dangerous to get out of bed in the morning, but there
23    are -- especially when you have to come here.
24        I've been on rivers that are -- have higher
25    class rapids before, have more rapids than the Salt
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 1    River.  I've been on rivers that have less.  So it's in
 2    the range of my experience, and I'm not a particularly
 3    aggressive boater, so . . .
 4  Q.   If a river is very deep, does it have a
 5    particular danger for drowning?
 6  A.   Well, yeah, if it's water and you can get
 7    your head underneath it, people can drown in it,
 8    so . . .
 9  Q.   And if the river has a high velocity, is that
10    another particular danger that river might have?
11  A.   Yeah.  Yeah.
12  Q.   And if a river is extremely wide, could that
13    present a particular danger?
14  A.   I suppose, if you fell out of a boat and were
15    separated and it was too far for you to swim, or if it
16    were -- and it was deep.  I mean if it was wide and
17    shallow, then you can stand up and walk, so no.
18  Q.   Can we turn to your summary of the boating
19    accounts page in your PowerPoint?
20  A.   Do you happen to recall the page number?
21  Q.   204.
22  A.   Okay.
23  Q.   And this is the first page.  You have 204,
24    205, 206 and 207 that list all of the historical
25    boating accounts, whether they were successes, and the
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 1    segment that they were done in; is that right?
 2  A.   Yes.
 3  Q.   Okay.  And when you were asked questions
 4    about some of the historical boating accounts, were you
 5    asked questions about all of the historical boating
 6    accounts or just some of them?
 7  A.   Just some of them.
 8  Q.   And that's by opponent attorneys.  We talked
 9    about all of the accounts, correct?
10  A.   We did.
11  Q.   And can you summarize again for us how many
12    accounts were successful, based on these charts?
13  A.   Well, the vast majority of them.  So I had it
14    at 28 trips, and 2 were unsuccessful.  And only 1 of
15    those occurred in Segments 2 through 6, in my opinion.
16  Q.   And what is your definition of success,
17    again?
18  A.   The boat and the boater and the materials in
19    it -- well, boat and the boater got to the bottom with
20    the boat or in the boat.
21        MR. SLADE: Those are all of the
22    questions I have, Jon, and Mr. Chairman, Commissioners.
23        CHAIRMAN NOBLE: Thank you very much.
24        Thank you, Mr. Fuller.
25        THE WITNESS: You're welcome.
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 1        CHAIRMAN NOBLE: Mr. Gookin, are you up
 2    next?
 3        We'll take a short break while
 4    Mr. Gookin loads his computer.
 5        (A recess was taken from 3:41 p.m. to
 6        3:50 p.m.)
 7        CHAIRMAN NOBLE: Mr. Murphy.
 8        MR. MURPHY: Thank you, Mr. Chairman.
 9        Tom Murphy on behalf of the Gila River
10    Indian Community.
11    
12    THOMAS ALLEN JAUDON GOOKIN, P.E., RLS, PH,
13    called as a witness on behalf of the Gila River Indian
14    Community, was examined and testified as follows:
15    
16        DIRECT EXAMINATION
17        BY MR. MURPHY: 
18  Q.   Could you please state your name for the
19    record?
20  A.   Thomas Allen Jaudon Gookin.
21  Q.   All right.  So let's start with the initials
22    after your name.  P.E. is what?
23  A.   I'm a registered professional engineer in
24    civil engineering in Arizona, California, and Nevada.
25  Q.   Okay.  The RLS is what?
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 1  A.   I'm a registered land surveyor in Arizona.
 2  Q.   PH, I'm assuming, is not pinch-hitter?
 3  A.   Sounds good.  I like it better than what it
 4    is.
 5        It's a certification issued by a national
 6    organization called the American Institute of
 7    Hydrologists, of which I am an officer.
 8  Q.   What's your educational background?
 9  A.   I have a Bachelor of Science in engineering
10    from ASU with distinction, and since then it's been
11    short courses and continuing legal education, only
12    engineering.
13  Q.   Can you give us a brief description of your
14    professional activities after you graduated?
15  A.   When I graduated, I made the daring choice of
16    going to work for my father, and, frankly, I learned
17    more from him than I did from the University.  But I
18    worked in his office as a consulting engineer for
19    30-plus years.  After he passed, my brother and I had
20    differences on how to run the firm, and so now I have
21    my own firm, which consists of myself and my wife.
22  Q.   Now, when you say you learned more from your
23    father, what was his occupation?
24  A.   My father was Arizona's first State Water
25    Engineer, and after he made the big mistake of donating
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 1    to the wrong party for the Governor, he picked up his
 2    private practice as a full-time job.  He had it
 3    part-time before.
 4  Q.   So if you were asked then to describe what
 5    your profession is, what is your answer?
 6  A.   Probably a hydrologist, normally.  That's my
 7    primary thing that I work on.
 8  Q.   What type of matters or activities
 9    specifically have you worked on in your professional
10    career as a hydrologist?
11  A.   I've worked on flood cases.  I've worked on
12    reservoir studies.  I've worked on designing irrigation
13    systems.  Now I've worked on navigability for two sets
14    of hearings, and a lot of court cases concerning very
15    hypothetical questions, where you kind of have to start
16    trying to reconstruct how things were or will be or
17    something like that, and I've done a lot of that.
18  Q.   What type of activities have you been
19    involved in with regard to the administration of the
20    Gila decree?
21  A.   My primary activity has been I am the author
22    of what is called -- or the primary author, I should
23    say, of what is called the call system, and that is a
24    computerized program that is currently used at the
25    direction of the United States District Court.  It is
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 1    currently used to administer the diversions of water
 2    from the Gila River in accordance with Globe Equity 59
 3    under a priority date.  It also includes reference to
 4    places to put what are called apportionments and
 5    regulation dates.  And, believe me, you really don't
 6    want me to get into that.
 7  Q.   What other types of -- what else in the Globe
 8    Equity -- let's talk about Globe Equity 59.  That's the
 9    Federal Court case that administers the Gila decree,
10    right?
11  A.   Yes.  I started on it in my first job at my
12    father's, was working on what's called the Indian
13    Claims Commission and the depletion of the Gila River,
14    which inherently involved Globe Equity No. 59.  I
15    worked with it intermittently after that; but then in
16    about 1989 it got pretty intense, as a series of
17    challenges to various operating methodologies that the
18    Gila Water Commissioner had adopted were brought to
19    Court, and I've testified in front of the Court 10
20    times, maybe more, since then.
21  Q.   And other than the call system, on what kinds
22    of issues have you testified before the Court in Globe
23    Equity?
24  A.   I testified on surface-groundwater
25    interaction.  I testified on the history of water
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 1    rights under the decree and how they were located and
 2    what records existed that did locate those rights.  I
 3    worked on determining, if you have a certain kind of
 4    priority that is created, how does that affect all the
 5    parties, given the flows that have happened.  And there
 6    have been, well, about a dozen or more issues that have
 7    come before the Court on this decree.  It's a terribly
 8    written decree, horrible.
 9  Q.   Looking beyond the Gila decree, the Globe
10    Equity proceedings, have you testified in the general
11    stream adjudication in Arizona?
12  A.   Yes, I have.  I've testified relating to
13    subflow.  You'll see my name in the Supreme Court
14    decision, one of my high points.  And I also
15    testified -- well, I testified on that.
16        I've worked on a lot of the disclosures and
17    briefs and that, responses and so forth, relating to
18    the Community's water rights.  Also, kind of spinning
19    off from this, I worked a considerable amount on the
20    Arizona water rights settlement in 2004, negotiating
21    that portion of the settlement that had to do with
22    Upper Valleys and New Mexico.
23  Q.   And at the time of the Gila River Indian
24    Community's water settlement, that was at the time,
25    again, the largest settlement of Indian water rights in
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 1    American history, right?
 2  A.   That's correct.
 3  Q.   What type of work have you done on the Salt
 4    River watershed?
 5  A.   I have -- back when the CAP was being
 6    allocated, I worked for the five wet tribes they called
 7    them, which included the Salt River Pima-Maricopa
 8    Indian Reservation and the Fort McDowell Apache
 9    Reservation, in doing analyses of things like reservoir
10    operation schedules on the Colorado River and how it
11    would affect supplies, but also reservoir operations of
12    the Salt River system and how that could be developed
13    as alternative supplies under various scenarios.
14        The 1978, '79, '80 and '83 floods gave me
15    some additional work with private parties that were
16    adjacent to or in the river before the floods and were
17    no longer after the floods.
18  Q.   What kind of experience do you have with
19    working with, specifically, streamflow data for the
20    Salt River system?
21  A.   Well, that's what we primarily used in doing
22    the reservoir operation studies under the various
23    scenarios.  It follows a generalized pattern, although
24    it can be very -- and I'm sorry -- erratic at times.
25    You get a storm and it's going to change quickly.
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 1  Q.   In your CV, which is attached as Appendix C,
 2    I believe, to your report, you also have, it looks
 3    like, a fair amount of experience in dam operations?
 4  A.   Yes.  I guess you should say reservoir
 5    operations.  Well, I mean it's kind of the same thing.
 6  Q.   Okay.  And then what kind of experience do
 7    you have in surface hydrology?
 8  A.   Surface hydrology would be floods, irrigation
 9    system design, irrigation systems operations on the
10    surface water, the call system, which I mentioned,
11    allocating the surface water supply of the Gila River.
12        And when I say surface water supply, I'm not
13    talking subflow here.  I just mean water above the
14    ground, so we don't have to worry about that issue.
15  Q.   And when we talk about the flow data that
16    Mr. Fuller testified about, would it be fair to say
17    that that falls in the general category of surface
18    hydrology?
19  A.   Oh, very much, yes.
20  Q.   That would include streamflow reconstruction?
21  A.   Yes.  I've done a lot of that.
22  Q.   And part of what you participated in with
23    regard to the Arizona water rights settlement was the
24    quantification of water rights, correct?
25  A.   Quantification of water rights and trying to
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 1    determine how you could develop more water to allow New
 2    Mexico to pull water out, yet not adversely affect
 3    downstream water users.
 4  Q.   Let's shift gears for a moment and talk about
 5    surveying.  You're a registered land surveyor?
 6  A.   Yes.
 7  Q.   And what kind of professional experience have
 8    you had as a surveyor?
 9  A.   Pretty much just going out in the field and
10    surveying.  I have surveyed in the floodplains of
11    rivers and adjacent to water bodies, which will become
12    relevant later on.
13        Also, I got registered as a State Water
14    Rights Surveyor in the state of Nevada, which relates
15    to how you locate where the water rights are on the
16    ground.
17  Q.   In total, how many times have you testified
18    as an expert witness in court proceedings?
19  A.   20.
20  Q.   And in what areas have you been recognized by
21    Courts as an expert witness?
22  A.   Well, I was recognized by the Globe Equity
23    Court as an expert in the Globe Equity decree.  I've
24    been recognized as an expert in surveying matters,
25    sewer design, water design, operation of river systems,
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 1    pretty much what I've told you about.  Excuse me.
 2    Also, in power contracting of hydrologic water supplies
 3    or from hydrologic power sources.
 4  Q.   When did you first get involved in the
 5    navigability proceedings?
 6  A.   It was in the 2003 go-around.  I first
 7    testified concerning the Salt River, Lower Salt River.
 8  Q.   And following that, in what other watersheds
 9    have you testified or provided reports?
10  A.   I testified in the Gila River that was in
11    Maricopa County.  That was one set.
12        I also testified on the San Pedro, the Santa
13    Cruz, the Gila River and now the Salt River in this set
14    of hearings.
15  Q.   And for this particular go-around, for lack
16    of a better way to put it, you prepared and submitted a
17    report, I believe back in May, to the Commission?
18  A.   I did.
19  Q.   And then what we'll be looking at today is a
20    PowerPoint presentation you developed based upon the
21    report you had submitted?
22  A.   Primarily based on the report and to address
23    a few issues that Mr. Fuller brought up.
24  Q.   Okay.  Anything else about your background
25    that I need to ask you about before we move on?
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 1  A.   Not that I know of.
 2  Q.   Other than the -- you mentioned that your
 3    testimony was acknowledged by the Arizona Supreme
 4    Court, and I believe that was in the Gila 4 case?
 5  A.   Yes.
 6  Q.   I think it's referred to as Gila 4?
 7  A.   The subflow case.
 8  Q.   And are there other court cases or decisions
 9    in which your testimony has been acknowledged by
10    Courts?
11  A.   Oh, yes, many.
12  Q.   Which Courts?
13  A.   The Special Master in W-1, the W-1 Court,
14    which is the one that is handling the State
15    adjudication; Federal District Courts; California.  I
16    think there's Superior Courts.  I'm not sure of the --
17    at the trial level, whatever their name for them is.
18    I've testified in front of New Mexico Courts and
19    Arizona Courts at the Superior Court level.
20  Q.   All right.  Why don't you go ahead and start
21    through on your presentation here then, and I'll do
22    what was done with Mr. Fuller, which is go ahead and
23    start, and I'll jump in if there's any questions or if
24    I need to move you along.
25  A.   Or if you need to tell me what the slide
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 1    number is.
 2  Q.   Yes.  And just for the benefit of the
 3    Commission, the slide numbers, since there are slides
 4    of other slides, the slide numbers here are in the
 5    lower left-hand corner.
 6  A.   And that's what Slide Number 2 points out.  I
 7    left Mr. Fuller's numbers on the slides of his that I
 8    reproduced and then put mine in the lower left corners
 9    so they wouldn't get confused.
10        Primarily, you'll hear me talking about my
11    report and about Mr. Fuller's testimony that you've
12    just heard.
13        Slide 3.  I'm here primarily representing the
14    Gila -- not primarily.  I'm here representing the Gila
15    River Indian Reservation and its governing body, the
16    Gila River Indian Community.  And the primary area of
17    concern that I focused on is in what is called
18    Segment 6, and it's the northeast corner of the Gila
19    River Indian Reservation, circled in red.  That is
20    where the Salt River forms the boundary for the 1879
21    expansion of the Gila River Indian Reservation.
22  Q.   Did you mean northeast or northwest?
23  A.   I always get that wrong.  You know, it's a
24    terrible thing for a surveyor, you can't keep east and
25    west straight.  You have no idea how much trouble I
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 1    have had.
 2  Q.   Now, for the benefit of the Commission on
 3    this particular map, and this map -- first of all, this
 4    map has different colors to show when different
 5    portions of the Reservation were added, right?
 6  A.   Right.
 7  Q.   And that was done by Executive Order,
 8    correct?
 9  A.   Not the first one.  The 1852 expansion was by
10    Act of Congress.  Not expansion; original
11    Reservation --
12  Q.   Original Reservation.
13  A.   -- was by Act of Congress.
14  Q.   And in addition to the Salt River, which
15    forms that northwest boundary -- and you've circled
16    that -- what other rivers flow through the Gila River
17    Indian Reservation?
18  A.   Well, the Gila River flows through it pretty
19    much longitudinally.  Well, that's not even a good
20    term.  It kind of just goes through the center of it as
21    it goes down.  The Santa Cruz River comes -- can you
22    see these arrows, this arrow?
23  Q.   Yeah.
24  A.   Okay.  The Santa Cruz River comes from the
25    south and comes into the Reservation and merges in a
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 1    pretty indefined area in about here with the Gila
 2    River.
 3        The combined flows of that move -- goes up
 4    where you see the line between the green and the yellow
 5    expansions of the Reservation.  The green expansion had
 6    as its boundary on this northerly side to the middle of
 7    the Salt River, was the terminology used.
 8  Q.   Okay.
 9  A.   Now, there are just three quick points I want
10    to get into before we get to the major issues.
11        First, at Slide 4, the implication that a
12    ford indicates other areas are too deep or non -- or,
13    no, navigable I think is very incorrect.  A lot of
14    things go into a ford.  It has to be a place where
15    people want to cross.  One thing that really matters in
16    the river is what the footing is when you start fording
17    across it.
18        I know when my father worked for the USGS and
19    he had to go out and wade in the rivers for the gaging
20    stations, he found that the Arizona rivers have
21    quicksand, and that can be something that makes fording
22    a little difficult.  And that's just an example.
23        The second thing is Slide Number 5, and I
24    just wanted to clear up the Pimas are pretty much along
25    the Gila River.  The Maricopas are the ones that are
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 1    near the Salt/Gila junction and are primarily resident
 2    in what's called District 7, which is right by the Salt
 3    River.
 4        Finally, segmentation.  I don't have any real
 5    disagreements with Mr. Fuller's categories in the Upper
 6    Salt.  But in the Lower Salt, I wanted to split it at
 7    6a and 6b.  I just drew a line in there, and you can
 8    see it.  I'm spinning it.  The reason is the dividing
 9    line is essentially at the Old Mill Road Bridge, and
10    that's because of the bedrock under -- or the bedrock
11    that rises up under the bridge at approximately that
12    point and forces the groundwater to the surface.  And
13    because of that feature, I thought it should be
14    subdivided.  I made it 6a and 6b, so if somebody says
15    6, I mean just to kind of keep it clear, I hope.
16        The first major topic is the flow.  I know
17    you've all seen this slide of Mr. Fuller's, and the
18    question is why was the flow in Segment 5, for the
19    median, why did it suddenly jump from 341 cfs here to
20    992.  And you've heard a lot of cross-examination about
21    it, and let me just move as quickly as possible.
22        Segment 2, we use the Salt River near -- and
23    I can't pronounce it.  Chryosite?  I don't know.
24  Q.   Chrysotile.
25  A.   Gesundheit.
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 1        And just to show that the chart -- I mean we
 2    have the 90 percent.  Oh, I used 10 percent high and
 3    10 percent low because I got so confused with 10 and
 4    90, as to which way you were going.  And so I guess
 5    that's what Mr. McGinnis was trying to do, and blame me
 6    for doing that, because just I thought it was clearer.
 7        When you get to the next one, where he uses
 8    Segments 3, 4 and 5 --
 9        Sorry.  One more point.  If you look at the
10    red line, that's the median line.
11  Q.   And we're back on Slide Number 9, right?
12  A.   Yes.  Yes, sir.
13        If you'll notice, the median line pretty much
14    matches the June/July average flows.  That's just kind
15    of a coincidence; but as you'll see, it kind of gives
16    you an indication of what's happened.
17        Segments 3, 4, 5 Mr. Fuller used the Salt
18    River near Roosevelt.  And, again, you can see the red
19    line is very near the flows for June and July.
20  Q.   That's Slide Number 10?
21  A.   That is Slide Number 10.
22        Slide Number 11 is a very similar one.  This
23    is for the Salt River at Roosevelt.  Those were the
24    very old records, and it's substantively the same as
25    the other.
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 1        Now let's look at Mr. Fuller's slides.  For
 2    Segment 4 -- and Segment 4 is basically the dams. -- he
 3    found that the median flow was essentially the same
 4    flow as June and July, using their average flows.
 5        When he gets to Segment 5, suddenly the
 6    virgin flow -- or, excuse me, the median flow jumps
 7    substantially higher, to almost a thousand cfs.  And
 8    I'm on Slide 13 now.  And you've heard a lot of
 9    discussion as to why it happened, and I want to try to
10    explain it, what I see that happened.
11        But, first, you can see that while the data
12    for the flows remain the same on these two slides --
13    and I've scrunched the right one, Segment No. 5, so
14    that at least approximately the scales have the same
15    size.  The 90 percent's about the same.  The minimum's
16    about the same.  But the median is substantially
17    different.
18        Now, Mr. Fuller talks about there's inflow
19    below the Roosevelt and before Segment 5, and that is
20    true.  There is inflow.  But I published a paper some
21    time ago at a convention here in -- or in Scottsdale,
22    Arizona that was the American Institute of Hydrologists
23    and the American Hydrologic Society, and I did some
24    streamflow reconstructions.  And I was trying to break
25    the information from what I call and what the Bureau of
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 1    Reclamation calls the White Book, Report on the Water
 2    Supply of the Colorado River, dated 1952, and its two
 3    supplements, Supplement A and Supplement B, that came
 4    out in 1952 and 1958, I believe it was, respectively,
 5    and tried to see if I can break down the averages that
 6    they had presented for the period of 1945 -- '14 to '45
 7    to annual flows for pretty much Central Arizona at the
 8    major gaging stations.
 9        In that study, part of it was looking at if I
10    have the river flow at the head of Roosevelt, near
11    Roosevelt, and I have the river flow above Hoover Dam,
12    what is the gain when you get down to just above the
13    Verde coming in.  So, basically, take the two gages
14    above the dams, add them together, and see how that
15    compares, because that will give you an idea of what
16    kind of gain you should have.
17        Under virgin conditions, assuming the dams
18    weren't there, I found that the flow would increase
19    about 13 percent.  And that makes a lot of sense,
20    because the inflows on the dam reaches are ephemeral
21    streams and they don't have large drainage areas.  The
22    real water comes off the Mogollon Rim, and that's what
23    really drives the Salt River Project, and that's above
24    Roosevelt Dam.
25        The reason for this problem was the improper
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 1    use of the Thomsen and Porcello report.  Thomsen and
 2    Porcello's report is a good report, and I don't have
 3    any problems with it; but it created what are called
 4    median annual flows, and it did it for virgin
 5    conditions and it did it for historic conditions.
 6        A median annual flow is when you take all the
 7    annual flows and you list them starting with the
 8    biggest or the smallest, going to the other extreme,
 9    count halfway up, and pick the year that is in the
10    middle; that half the years are above, half the years
11    are below.  And that's called the median year,
12    annual -- or the median annual flow, the flow for that
13    median -- or for the median year.
14        Now, the second problem Mr. Fuller ran
15    into -- oh, excuse me, the first problem, he took the
16    median annual flow and he divided it by 365 and
17    converted it from acre-feet to cubic feet.
18  Q.   Now, when we say "the median annual flow,"
19    you're talking about the 889,000 acre-feet per year
20    figure from the Thomsen and Porcello article in 1991?
21  A.   Yes, I am.  And I used -- when I was going
22    back and checking this, I was surprised he had not used
23    the 950,000 number, which was the median annual flow
24    under virgin conditions.
25        But as I heard the testimony, apparently he
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 1    goofed originally, and he didn't want to fix it because
 2    he thought it would bring up more questions because it
 3    increased the number.
 4        So I'm using the 889, which is a historic
 5    number, not a virgin condition number.  And so I did it
 6    because that's how I could figure out what he did in
 7    getting to the 230.
 8        When you divide --
 9  Q.   You mean the 1,230.
10  A.   Yeah.  Well, yeah.
11  Q.   Okay.
12  A.   Obviously I didn't say that.
13        The 1,230, if you divide it by the number of
14    seconds and convert it to cubic feet or the seconds in
15    the year, that is an average flow for that year.
16  Q.   Just to -- so what you're saying is, taking
17    that 889 acre-feet per year figure and turning it into
18    the 1,230 cfs figure, essentially you're converting a
19    median into an average?
20  A.   Well, you're coming up with the average daily
21    flow in the median year, which is just kind of a kludge
22    number.  I mean it really doesn't have much physical
23    meaning that I can tie to it.
24        The second thing was he mixed -- Mr. Fuller
25    used the techniques of looking at the gages and applied
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 1    them to the values that Mr. Thomsen had created, and
 2    that increased the problem.  Now, if you look at
 3    Slide 17, I just went through and I did it using
 4    889,000 acre-feet per year.  I divided it by 365 and a
 5    quarter days per year, and that gave me 2,434 acre-feet
 6    per day.
 7        If you have 1 cfs flowing for one day, it
 8    equals 1.983471 acre-feet, approximately.
 9        That didn't get a laugh?  Okay.
10        CHAIRMAN NOBLE: No.
11        THE WITNESS: No?  Okay.
12        CHAIRMAN NOBLE: Some of us woke up for
13    it.
14        THE WITNESS: Okay.
15        And that came out to 1,227 cfs, which I
16    just figured Mr. Fuller rounded it, which is fine, to
17    1,230.
18        BY MR. MURPHY: 
19  Q.   Well, let me ask then.  What's wrong with
20    doing it this way?
21  A.   This gives you the median -- or, excuse me,
22    the mean daily flow in the median year, and the mean
23    flow overstates what you would expect to find on the
24    50 percent day or the median day.
25        So I went to some other sites in the
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 1    Salt/Gila watershed and I tried to find ones that had
 2    very little development, so they're pretty close to
 3    virgin conditions, and I plotted -- I computed the
 4    daily median flow by taking the entire flow record,
 5    organizing it in -- I don't remember if it was
 6    ascending or descending order, and going halfway down
 7    and picking the day.  That's the daily median flow.
 8        Then I went through and I found the annual
 9    median flow, and I converted it to daily flows.  Wait
10    just a second.
11        Yes, I converted it to daily flows in cfs.
12    And you can see that the white bars are the results if
13    you do it Mr. Fuller's way.  The blue bars are the
14    results if you just take all the daily flows, rank
15    order them, and take the middle flow, the 50 percent
16    value.  Half of them are above, half of them are below.
17        And that is, by the definition of median
18    daily flow, the proper way to do it.
19  Q.   And you're on Slide 18?
20  A.   Not now.  I'm on 19.
21  Q.   Okay.
22        CHAIRMAN NOBLE: Mr. Gookin.
23        THE WITNESS: Yes, sir.
24        CHAIRMAN NOBLE: On that incredibly
25    dramatic point --
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 1        THE WITNESS: Thank you.
 2        CHAIRMAN NOBLE: -- would it be all
 3    right to take a break until tomorrow?
 4        THE WITNESS: I don't know how you can
 5    tear yourself away from this.
 6        CHAIRMAN NOBLE: In these proceedings,
 7    there are few dramatic points.  I'm sure that was one
 8    of them.
 9        THE WITNESS: Oh, okay.
10        CHAIRMAN NOBLE: 9:00 a.m. tomorrow
11    morning, please.
12        (The hearing adjourned at 4:26 p.m.)
13    
14    
15    
16    
17    
18    
19    
20    
21    
22    
23    
24    
25    
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 1  STATE OF ARIZONA    )
    COUNTY OF MARICOPA  )
 2 
   
 3            BE IT KNOWN that the foregoing proceedings
    were taken before me; that the foregoing pages are
 4  a full, true, and accurate record of the proceedings,
    all done to the best of my skill and ability; that
 5  the proceedings were taken down by me in shorthand
    and thereafter reduced to print under my direction.
 6 
              I CERTIFY that I am in no way related to
 7  any of the parties hereto, nor am I in any way
    interested in the outcome hereof.
 8 
              I CERTIFY that I have complied with the
 9  ethical obligations set forth in ACJA 7-206(F)(3)
    and ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at
10  Phoenix, Arizona, this 1st day of December, 2015.
   
11 
   
12 
            _______________________________________
13                 JODY L. LENSCHOW, RMR, CRR
                       Certified Reporter
14                    Arizona CR No. 50192
   
15 
              I CERTIFY that Coash & Coash, Inc., has
16  complied with the ethical obligations set forth in
    ACJA 7-206 (J)(1)(g)(1) through (6).
17 
   
18 
   
19 
   
20 
   
21 
   
22 
   
23 
            _______________________________________
24                   COASH & COASH, INC.
                     Registered Reporting Firm
25                   Arizona RRF No. R1036
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 1                  CHAIRMAN NOBLE:  Good morning.  We
  


 2   welcome you to the continuing hearing on the Salt River
  


 3   by the Arizona Navigable Streams Adjudication
  


 4   Commission.
  


 5                  Mr. Mehnert, please call roll; after
  


 6   which, Mr. Fuller, if you're ready, and Mr. Hood, you
  


 7   can begin.
  


 8                  DIRECTOR MEHNERT:  Commissioner Allen.
  


 9                  COMMISSIONER ALLEN:  Present.
  


10                  DIRECTOR MEHNERT:  Commissioner Henness?
  


11                  COMMISSIONER HENNESS:  Present.
  


12                  DIRECTOR MEHNERT:  Commissioner Horton?
  


13                  COMMISSIONER HORTON:  Here.
  


14                  DIRECTOR MEHNERT:  Chairman Noble?
  


15                  CHAIRMAN NOBLE:  Here.
  


16                  DIRECTOR MEHNERT:  And our legal
  


17   counsel, Fred Breedlove, is present.  We have a quorum.
  


18   So go ahead.
  


19                  MR. HOOD:  Thank you, Mr. Mehnert.
  


20                  Thank you, Mr. Chairman.
  


21                  Commissioners, good morning.
  


22
  


23                CROSS-EXAMINATION (CONTINUED)
  


24   BY MR. HOOD:
  


25       Q.    Good morning, Mr. Fuller.
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 1       A.    Good morning.
  


 2       Q.    Sean Hood on behalf of Freeport Minerals
  


 3   Corporation.
  


 4             And, Mr. Fuller, we left off, we were going
  


 5   through some of your PowerPoint slides yesterday
  


 6   afternoon.  We'll pick up where we left up.  The first
  


 7   slide I would like you to turn to, if you would,
  


 8   please, is Slide 52 of your PowerPoint.
  


 9             Mr. Fuller, are you able to zoom in on the
  


10   upper middle inset box?
  


11       A.    Yes.
  


12       Q.    If you could do that for us, I've got a
  


13   couple of questions for you there.
  


14       A.    Unfortunately, it's kind of blurry.
  


15       Q.    Yeah, it is on my copy.  That's why I was
  


16   hoping if we enlarged it, it would be easier to read.
  


17   Let me take a shot at it anyway.
  


18             Mr. Fuller, is this where you've tabulated
  


19   information about the classifications of the rapids in
  


20   Segment 1?
  


21       A.    Yes.
  


22       Q.    And this is something, if I understood your
  


23   direct testimony, you didn't derive this from a
  


24   guidebook or from somebody else.  You prepared this
  


25   information yourself, evaluated the classifications


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 6    11/18/2015 1224


  


 1   yourself.  Is that correct?
  


 2       A.    That's correct.
  


 3       Q.    And describe for us what information you
  


 4   relied upon to reach the determinations that are
  


 5   catalogued here in that inset box.
  


 6       A.    I looked at aerial photographs, a number of
  


 7   different aerial photographs, digital area photographs
  


 8   that I could zoom in and zoom out on, depending on the
  


 9   resolution, how close I could get.  I looked at
  


10   topographic maps, primarily USGS quadrangle maps.  I
  


11   talked to boaters who had been through there, people
  


12   who I know who had hiked through there who were
  


13   boaters.
  


14             And then I compared what I was observing and
  


15   hearing with my own experiences on the Salt River,
  


16   places where I had boated and where things looked
  


17   similar.  So I would look at a particular rapid.  When
  


18   that looks like something I had seen downstream, then I
  


19   knew what the rapid ratings were there.  But given the
  


20   uncertainty you see, that's why I kind of lump things
  


21   into that III to V category and put those together.
  


22       Q.    Okay.  Thank you.  Mr. Fuller, can you --
  


23   what I would like to do is, because this is hard to
  


24   read, I would like to try and get you to put some of
  


25   this verbally into the record, in terms of a row and
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 1   column description.
  


 2             The heading here is the Classification,
  


 3   correct?  You've got a column for Class II.  You've got
  


 4   a column for Class III to V, as you just described, and
  


 5   then you've got a column for Totals; is that right?
  


 6       A.    Yes.
  


 7       Q.    And the next row is Number of Rapids, and you
  


 8   evaluated that there were how many Category II in
  


 9   Segment 1?  Is it 20-something?
  


10             My best guess is 24, but I confess, my copy
  


11   is too blurry for me to be sure.
  


12       A.    It's unfortunate we didn't -- did we bring
  


13   the charts?  I didn't see them over there.  They should
  


14   be larger on those charts.
  


15       Q.    Let's do that, rather than strain eyes.
  


16   Thank you.  Why don't we give it to you.  Thanks.
  


17   Thank you for that suggestion, Mr. Fuller.
  


18             You've now got the blowup of that slide,
  


19   which is clearer in that inset box, where we were.
  


20   Where we left off was how many Category II you
  


21   evaluated there to be in Segment 1?
  


22       A.    Well, that's 25.
  


23       Q.    25, okay.
  


24             And Classifications III through V, is that
  


25   44?
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 1       A.    That's correct.
  


 2       Q.    What is the next row categorized as?
  


 3       A.    It says Total Length of Rapids.  So within
  


 4   that classification, how long the rapid is, the
  


 5   cumulative length of all of the rapids.  And then the
  


 6   slash 2 would be -- the first number is in feet, and
  


 7   the second number is in miles.
  


 8       Q.    So what is the total length that you
  


 9   tabulated for the Category II rapids?
  


10       A.    The Class II rapids are 9,990 feet and 2
  


11   miles.
  


12       Q.    And what about for the Category III through
  


13   V?
  


14       A.    That's 19,690 feet and 3.7 miles.
  


15       Q.    And what's the total then that you evaluated?
  


16       A.    29,680 and 5.7.
  


17       Q.    And what's the next row?
  


18       A.    The next row is Total Percent Rapid
  


19   Classification Per Segment.  So that rapid length
  


20   divided by the total length of the segment, what
  


21   percentage that equals.
  


22       Q.    And what did you determine for the
  


23   Category II, Classification II?
  


24       A.    6 percent.
  


25       Q.    And what about III through V?
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 1       A.    11 percent.
  


 2       Q.    And so the total would be 17, I assume?
  


 3       A.    That's correct.
  


 4       Q.    What's the next row?
  


 5       A.    The Total Length of Segment 1.
  


 6       Q.    Which is?
  


 7       A.    It's the third column over.  It's 175,534
  


 8   feet or 33.3 miles.
  


 9       Q.    And what's the last row for that inset box?
  


10       A.    It's the Total Percent Rapids Per Segment,
  


11   which is 17, which you also saw in the fourth row
  


12   there.
  


13       Q.    Thank you for that.  I'll take that out of
  


14   your way.
  


15             Mr. Fuller, if you could go to Slide 60,
  


16   please.
  


17             And, Mr. Fuller, on this slide you indicate
  


18   that there are four Class IV rapids in Segment 2; is
  


19   that right?
  


20       A.    According to the river guides, yes.
  


21       Q.    And which river guide, specifically, did you
  


22   rely upon for that particular piece of information?
  


23       A.    I believe the U.S. Forest Service river map
  


24   and, also, the update to the same information in the
  


25   Whitis.  I actually have it with me here.  It's called
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 1   the RiverMaps Guide to the Upper Salt River, Duwain
  


 2   Whitis and Barbara Vinson.
  


 3       Q.    Take a look.  The documents that I returned
  


 4   there for your reference, as we conclude this morning,
  


 5   includes Mr. Burtell's report.  Can you pull that out,
  


 6   please?  And I think I tabbed Table 4 for you.  If I
  


 7   didn't, some of the tables are tabbed, so you ought to
  


 8   be able to find it pretty quickly.
  


 9       A.    Okay.
  


10       Q.    And you'll see this is Table 4.  Salt River
  


11   Rapids Mapped Above Roosevelt Reservoir is the title,
  


12   and Mr. Burtell's broken down the rapids by segment.
  


13   Do you see that?
  


14       A.    Yes.
  


15       Q.    And under Segment 2, Apache Falls to Sleeper
  


16   Rapids, there are quite a few rapids that are Class III
  


17   to IV, according to the United States Forest Service.
  


18   Do you see that?
  


19       A.    Yes.
  


20       Q.    And so is that 1995 U.S. Forest Service
  


21   document one of the sources of information that you
  


22   relied upon?
  


23       A.    I have looked at that in the past.  I used
  


24   the more recent map that they hand out to boaters now.
  


25       Q.    And, I'm sorry, who is "they" hand out to
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 1   boaters?
  


 2       A.    The Forest Service.
  


 3       Q.    So the classifications in that handout are
  


 4   different at least than the 1995 document?
  


 5       A.    Yes.
  


 6       Q.    And just so that I can identify it more
  


 7   specifically, what is the title or the description of
  


 8   that handout?
  


 9       A.    Good question.  Let's see.
  


10             On Slide 276 there's a picture of two of the
  


11   sheets from that, and then there's an inset, which is
  


12   actually from a different publication.  So it's the
  


13   pictures that I'm referring to, not to the inset.  I
  


14   wish they had the exact title.
  


15             Well, if you really want the title, I can
  


16   Google it for you.
  


17       Q.    Maybe, if it's okay with you and it's okay
  


18   with Mr. Slade, I'm sure I can get that information
  


19   from you afterwards.
  


20                  MR. HOOD:  Is that okay, Mr. Slade?
  


21                  MR. SLADE:  Sure.
  


22   BY MR. HOOD:
  


23       Q.    Rather than waste everybody's time.
  


24             Thank you, Mr. Fuller.
  


25       A.    Sure.
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 1       Q.    Appreciate that.
  


 2             Mr. Fuller, one of the rapids that you
  


 3   discussed in your direct testimony was Kiss and Tell
  


 4   Rapid?
  


 5       A.    Yes.
  


 6       Q.    And as I look at Table 4 from Mr. Burtell's
  


 7   report, I don't see Kiss and Tell listed.  Is it called
  


 8   different names, to the best of your knowledge?
  


 9       A.    My guess is that it's what he's call Baptism
  


10   Rapid.  I'm not sure where that name comes from.  I've
  


11   never heard it referred to that.  Maybe from the Forest
  


12   Service Guide.  Whatever source he used.  That would be
  


13   a good question for him.  But from its location, it's
  


14   probably Baptism.
  


15       Q.    Thank you.
  


16       A.    If you would like, the slide I have up right
  


17   now, I can show you where it is.  It's one of the ones
  


18   with the Forest Service labels.
  


19       Q.    Based on your description earlier in your
  


20   direct, I assumed it was Baptism or Island, given their
  


21   locations in the reach.  So that's all I needed.  Thank
  


22   you, Mr. Fuller.
  


23       A.    You know, now that I think about it, I know
  


24   exactly where Bump and Grind is.  I showed you pictures
  


25   of that.  And it describes Island as being upstream of
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 1   Bump and Grind, as being a III to IV, and there's
  


 2   nothing between Kiss and Tell and Bump and Grind that's
  


 3   anywhere close to a III.  There's just some
  


 4   run-of-the-mill riffle.
  


 5       Q.    So maybe it is Island, given its
  


 6   classification?
  


 7       A.    No, it's not Island either.  So my guess is
  


 8   they've named -- well, Island Rapid is just upstream of
  


 9   where most of the commercial trips put in.  So Baptism
  


10   must be the riffle that's below Apache.  Yeah, that's
  


11   correct.  So you would have Baptism, the bridge, the
  


12   U.S. 60 bridge, then Island, and then Kiss and Tell is
  


13   not listed in his, yeah, and then Bump and Grind would
  


14   be about a mile downstream.  Yeah.  So I take that
  


15   back.  It's not Baptism.
  


16       Q.    So as you think this through, it sounds like
  


17   the listing that Mr. Burtell relied upon just simply
  


18   omitted Kiss and Tell?
  


19       A.    It does, yeah.
  


20       Q.    Okay.  Thank you.
  


21             If you would go to Slide 83, please,
  


22   Mr. Fuller.
  


23             And towards the bottom, in the rightmost
  


24   column, you list Granite Rapid.  Do you see that?
  


25       A.    Yes.
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 1       Q.    And the classification you list there is III;
  


 2   is that right?
  


 3       A.    Yeah.  That's within the guides.
  


 4       Q.    Okay.  And is that the same guide that you
  


 5   were talking about before that you relied upon that's
  


 6   more recent than the U.S. Forest Service Guide?
  


 7       A.    Yes.
  


 8       Q.    And is that the same guide that you relied
  


 9   upon for all of the classifications listed on Slide 83?
  


10       A.    Yes.
  


11       Q.    Let's go to Slide 125, please, Mr. Fuller.
  


12       A.    125?
  


13       Q.    Yes.  This slide, the first bullet is
  


14   Military Posts, is that right, and then you have a
  


15   series of sub-bullets with military posts that were in
  


16   the region?
  


17       A.    Yes.
  


18       Q.    Do you have any information, Mr. Fuller,
  


19   about how these military posts were supplied?
  


20       A.    I believe they were supplied by wagon.
  


21       Q.    And what wagon roads are you aware of them
  


22   using to supply these posts?
  


23       A.    I think I have a different map in here of
  


24   territorial roads.  But the only one I've specifically
  


25   read about being used to supply Forts -- and, again,
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 1   none of these are on the Salt River or in the vicinity.
  


 2   The only one that I recall is the road that Martha
  


 3   Summerhayes describes in Vanishing Arizona up to Fort
  


 4   Apache.
  


 5       Q.    And Fort Apache is on the White River?
  


 6       A.    Yes.
  


 7       Q.    Okay.  And Camp Hentig is on the Black River?
  


 8       A.    Yes.
  


 9       Q.    And Camp Reno is on Tonto Creek?
  


10       A.    Yes.
  


11       Q.    So all tributaries to the Upper Salt?
  


12       A.    That's right.
  


13       Q.    And do you have any information about how
  


14   Camp Reno was supplied?
  


15       A.    Not at the tip of my tongue, no.
  


16       Q.    What about Camp Hentig?
  


17       A.    Camp Hentig, no, I don't.
  


18       Q.    What about Camp O'Connell near Livingston?
  


19       A.    That one was operated, as I understand, for a
  


20   couple of months.  My guess is they took the road --
  


21   and they probably carried their own supplies with them
  


22   on that.  I don't think they were there very long.  And
  


23   they probably took the road that came down out of Tonto
  


24   basin, but I don't know for sure.
  


25       Q.    Do you have any -- do you have a reference to
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 1   support that possibility, or are you just supposing
  


 2   that that's maybe how they did it?
  


 3       A.    It was on that road, so . . .
  


 4       Q.    If I asked you how troops got to and from
  


 5   those posts, would your answers be the same as how
  


 6   those particular posts were supplied?
  


 7       A.    Yeah, I don't have specific information.  The
  


 8   cavalry troops I'm sure rode horses and took wagons.
  


 9       Q.    Let's take a look at Slide 183, please,
  


10   Mr. Fuller.
  


11             Okay, this slide cites to the Arizona
  


12   Republican, April 30, 1905, for the hauling upriver in
  


13   a boat; is that right?
  


14       A.    Yes.
  


15       Q.    And the road was washed out at the time; is
  


16   that correct?
  


17       A.    Yes.
  


18       Q.    Do you have any information about what the
  


19   flows in the Salt River were in April of 1905?
  


20       A.    Yes.
  


21       Q.    What were they?
  


22       A.    I think, as I gave in my direct, we don't
  


23   have great information about exactly when this
  


24   occurred.  We do know that it's before April 30th.  So
  


25   in the month of April there's some variation.  I
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 1   believe I said in my direct that the flows in that
  


 2   spring were greater than 4,000 cfs.  They may have been
  


 3   as high as 8,000 cfs.
  


 4       Q.    And that was for median monthly flow?
  


 5       A.    Those were the dailies that were reported.
  


 6       Q.    Is that average daily or median daily?
  


 7       A.    Average dailies.
  


 8       Q.    And so you would agree that during that
  


 9   month --
  


10       A.    Wait.  The average -- I'm not sure the
  


11   question you asked, because the words you used mean
  


12   something different; but those are the average -- the
  


13   mean daily flow data that's given by day, okay.  So
  


14   it's the average for that day --
  


15       Q.    Okay.
  


16       A.    -- that the USGS reports.
  


17       Q.    And what was either the median or the mean
  


18   for the month?
  


19       A.    I don't recall.
  


20       Q.    And so are you saying there were days --
  


21   there were days when the mean value was somewhere
  


22   between 4,000 and 8,000 cfs?
  


23       A.    Yes.
  


24       Q.    Okay.  And so you would agree that during
  


25   that time period, the Salt River was running
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 1   particularly high?
  


 2       A.    Yes.
  


 3       Q.    Let's take a look at Slide 196, please.
  


 4             I want to focus on the Livingstone Ferry,
  


 5   Segment No. 3, and the source you list there,
  


 6   Mr. Fuller, is the Arizona Silver Belt, May 4, 1905; is
  


 7   that right?
  


 8       A.    That's right.
  


 9       Q.    And in that article it describes the ferry
  


10   was set up specifically to deal with flooding; is that
  


11   right?
  


12       A.    Yeah.  I believe there was a period of high
  


13   flow.  I don't recall whether they used the term flood
  


14   or not, but it was high flow and they were having
  


15   trouble getting across the river, so they -- I think
  


16   this was the article where the Gila County Supervisors
  


17   approved funding for a ferry.  You probably have the
  


18   article in front of you, though.
  


19       Q.    I actually don't.  I figured we could get
  


20   through that one without going through the article.
  


21       A.    Oh, okay.  Yeah, it was a high flow
  


22   condition.
  


23       Q.    Let's go to Slide 201.
  


24             And I want to focus on -- go to Slide 201,
  


25   Mr. Fuller.
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 1       A.    Oh, I'm sorry.
  


 2       Q.    You were there.  I was there.  No one else
  


 3   was.
  


 4             I want to focus on the second large bullet,
  


 5   which is the "Two Engineers" in 1909.
  


 6       A.    Yes.
  


 7       Q.    And one of your references is to Zarbin; is
  


 8   that right?
  


 9       A.    Yes.
  


10       Q.    And you would agree that this occurrence did
  


11   not involve natural and ordinary conditions, right?
  


12   They had been blocking the river and it was backing up?
  


13       A.    That was my direct testimony, yeah.
  


14       Q.    Let's go to Slide 203, Mr. Fuller.
  


15             The last bullet, sub-bullet, on this slide is
  


16   "Logs, lumber were floated downstream to dam."  Do you
  


17   see that?
  


18       A.    Yes.
  


19       Q.    And what you're referring to there is the
  


20   instance that you spoke about in some detail with
  


21   Mr. McGinnis yesterday; is that right?
  


22       A.    Well, that was certainly one of them here.  I
  


23   have in my notes, for that particular cite, a reference
  


24   to the Arizona Republican on November 6th, 1911.  I'm
  


25   not sure exactly if that's the same incident.
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 1       Q.    1911, that would have been after the lake was
  


 2   starting to form, correct?
  


 3       A.    Yes.
  


 4       Q.    Whichever instance you were speaking about
  


 5   with Mr. McGinnis, that was the circumstance; is that
  


 6   right?
  


 7       A.    Right.
  


 8       Q.    Yeah.  Let's go to Slide 207, please,
  


 9   Mr. Fuller.
  


10             And the last two columns you have here of
  


11   accounts, one is Thorpe and Crawford, June 1910,
  


12   Segments 3 through 6, and the second one is Ensign and
  


13   Scott, June 1919, Segments 3 through 6; is that right?
  


14       A.    Yes.
  


15       Q.    And if I understood you correctly yesterday,
  


16   these were the two accounts that when you reviewed the
  


17   accounts that Mr. Burtell tabulated for Segments 1
  


18   through 3 in terms of historical boating accounts,
  


19   these were the two that you felt were missing from his
  


20   table; is that right?
  


21       A.    I don't remember yesterday all that clearly,
  


22   unfortunately, but that sounds right.
  


23       Q.    Okay.  The transcripts will reflect, I think,
  


24   that that's the case.
  


25       A.    Right.
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 1       Q.    I want to talk a little bit about each of
  


 2   these.  And first off, both of these instances, as you
  


 3   say, Segments 3 through 6, these were travel across
  


 4   multiple segments; is that right?
  


 5       A.    Yes.
  


 6       Q.    And so we're not talking about a circumstance
  


 7   where somebody is boating upstream of the dam, correct?
  


 8   They're starting at the dam, below the dam, and heading
  


 9   downstream, correct?
  


10       A.    I think Ensign and Scott actually started on
  


11   the reservoir and were out there for a while, but they
  


12   weren't necessarily on the river part.  It was flat
  


13   water boating, and --
  


14       Q.    Not ordinary and natural conditions of the
  


15   Salt?
  


16       A.    For Ensign and Scott.
  


17             Now let me look back at Thorpe and Crawford.
  


18             I would have to go back and look at the
  


19   accounts.  For some reason --
  


20       Q.    I have a copy of it, if you would like,
  


21   Mr. Fuller.
  


22       A.    I have copies too.
  


23       Q.    Yours is probably going to be more legible
  


24   than mine.  Mine's a little small.  So feel free to
  


25   pull it out so we get this.
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 1                  MR. HOOD:  While Mr. Fuller is pulling
  


 2   that up, for the record, the Thorpe and Crawford
  


 3   account is Old Salt Evidence 012-3-22, Kupel 106.  And,
  


 4   Mr. Slade, I think that's in the Lower Salt record?
  


 5                  MR. SLADE:  Kupel would be Lower Salt.
  


 6                  MR. HOOD:  Lower Salt record.
  


 7                  The Ensign and Scott account is New
  


 8   Evidence Combined CO18 at Tab 62.
  


 9   BY MR. HOOD:
  


10       Q.    And, Mr. Fuller, Thorpe and Crawford, as you
  


11   read this, you would agree it's likely they put in
  


12   their boat below the dam?
  


13       A.    Actually, the article says that they left
  


14   Roosevelt, as if it's a town, rather than the dam.  And
  


15   there's some sort of a sendoff that folks gave them
  


16   there.  And the little town is a little upstream of the
  


17   dam.  So if they were in Segment 3, they were in a
  


18   small part of Segment 3 before they entered the canyon,
  


19   and then it doesn't say how they got around the dam,
  


20   so . . .
  


21       Q.    And so if they were in Segment 3 at all, it
  


22   was just upstream of the divide between Segment 3 and
  


23   Segment 4?
  


24       A.    Yes.
  


25       Q.    Okay.  And the first portion of Segment 4,
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 1   you would agree that -- you would agree that it was
  


 2   already backing up from the construction of the dam and
  


 3   that that was flat water and not ordinary and natural
  


 4   conditions?
  


 5       A.    That's true.
  


 6       Q.    Okay.  And then the other account, Ensign and
  


 7   Scott, they started below the dam in 1919; is that
  


 8   right?
  


 9       A.    I think they actually boated on the
  


10   reservoir.
  


11       Q.    And that would have been Segment 4 as well,
  


12   wouldn't it?
  


13       A.    No, Segment 3.  The lake would be in
  


14   Segment 3.
  


15       Q.    But they did no boating in Segment 3 in the
  


16   Salt's ordinary and natural conditions?
  


17       A.    That's correct.
  


18       Q.    Okay.  And so if Mr. Burtell was excluding
  


19   non-ordinary and natural condition boating, that would
  


20   make sense why it wouldn't show up in his table for 1
  


21   through 3?
  


22       A.    Sure.
  


23       Q.    Do you have -- I think one of the documents
  


24   you should have handy, Mr. Fuller, is your 2003 Upper
  


25   Salt report.
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 1             And, actually, if you could start by going to
  


 2   your Slide 228.
  


 3       A.    Do I have Upper Salt here?
  


 4       Q.    Do you not?
  


 5       A.    I have it digitally.
  


 6       Q.    Okay.  Well, let's start -- I put the cart
  


 7   before the horse.  Let's start with your Slide 228,
  


 8   please.  And you'll see the second to last comment
  


 9   there is "Diversions above Roosevelt total 8,560
  


10   acres," and you cite to Table 11 of the ASLD report; is
  


11   that right?
  


12       A.    Yes.
  


13       Q.    If you have it digitally, could you pull up
  


14   that table, please?
  


15             Thank you, Mr. Fuller.  You're at Table 11
  


16   that's cited here on page 228 of your PowerPoint; is
  


17   that right?
  


18       A.    Yes.
  


19       Q.    And it looks like what you did is that you
  


20   added acres irrigated for some of the rows together to
  


21   get to that 8,800 -- I'm sorry, let me start over. --
  


22   8,560 acres that's listed in your PowerPoint; is that
  


23   right?
  


24       A.    Yes.
  


25       Q.    Take a closer look at Table 11.  And,
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 1   actually, let me ask you which rows are you adding
  


 2   together?  Is it the above Roosevelt, above Chrysotile,
  


 3   above Fort Apache?
  


 4       A.    Yes.
  


 5       Q.    Okay.  And as you look at that, give some
  


 6   thought to whether those should be additive or not.
  


 7   Isn't it -- doesn't it appear to be that the 4,000 is
  


 8   the total irrigated acreage above Roosevelt, and that
  


 9   you wouldn't be adding the other two rows?
  


10       A.    Yeah, that appears possible.  I would have to
  


11   go back and look at the source data, so . . .
  


12       Q.    What is the source data for that?
  


13       A.    My guess is it came out of the USGS report,
  


14   but, again, I wrote this report 20 years ago, so . . .
  


15       Q.    Is there somewhere in the report, the 2003
  


16   Upper Salt report that you prepared on behalf of the
  


17   State Land Department, that would indicate what the
  


18   data source is for that?
  


19       A.    Certainly possible.  Yeah, I would have to go
  


20   back and look.  I don't recall.  But you may be right.
  


21       Q.    Do you have a rough recollection in any way
  


22   of what the USGS report might be that you relied upon
  


23   for that?
  


24       A.    It was probably the Gage report, but it may
  


25   not be.  I'm afraid I don't.  It's been too long.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 6    11/18/2015 1244


  


 1       Q.    Let's take a look -- and I take it that if we
  


 2   took a few seconds to let you page through, you don't
  


 3   think you're going to find the reference in your
  


 4   report?
  


 5       A.    I would be willing to try, but . . .
  


 6       Q.    This might be another thing that would be
  


 7   better to have you do when we're not all sitting here,
  


 8   and maybe Mr. Slade can pass that along to me, if
  


 9   that's okay with you.
  


10       A.    My guess is that you guys already did that
  


11   and didn't find one, so . . .
  


12       Q.    We didn't find it, and that's why I mention
  


13   it and whether you have it.
  


14       A.    So I probably wouldn't find it either.  So I
  


15   would have to go back through and look through other
  


16   notes and whatnot.
  


17       Q.    Okay.  Would you be willing to provide us
  


18   with the name of that reference when you find it?
  


19       A.    Sure.
  


20       Q.    Thank you, Mr. Fuller.
  


21             Let's flip to Slide 229.
  


22             Mr. Fuller, when we talked about a similar
  


23   slide before that had -- that showed seasonal variation
  


24   in flow on a monthly basis, and I just wanted to ask
  


25   you what your data sources are for these lines that
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 1   relate to various portions of the Upper Salt?
  


 2       A.    These are gage data from the USGS gages.
  


 3   They're named there in the key.
  


 4       Q.    And so are these average daily flows, average
  


 5   monthly flows?  They don't appear to be medians.
  


 6       A.    They're average monthly flows as reported by
  


 7   the U.S. Geological Survey for a period of record.
  


 8       Q.    And so is that for the entire period of
  


 9   record that you had available from the USGS gage data
  


10   for each gage, these represent the average monthly
  


11   flows?
  


12       A.    I'm merely reporting on the computations in a
  


13   publication of the U.S. Geological Survey.  So I didn't
  


14   do my own computations here.
  


15       Q.    And I'm just asking if it's the full period
  


16   of record, if it's all of the gage data, or if it was a
  


17   subset?
  


18       A.    It's the period of record that the USGS used
  


19   in their publication.
  


20       Q.    And do you know what time periods those were?
  


21       A.    They're right in the publication.  Offhand, I
  


22   don't remember them for each of the gages, no.  They
  


23   list them.
  


24       Q.    Which publication is that, Mr. Fuller?
  


25       A.    I believe this is from Pope, et al.  It's
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 1   like '96 or something like that.
  


 2       Q.    Let's take a look at Slide 232.  And here
  


 3   you're talking about your rating curves, and for
  


 4   Segments 1 through 4 you looked at two cross sections,
  


 5   a sheer canyon cross section and a gravel bar cross
  


 6   section; is that correct?
  


 7       A.    Yes.
  


 8       Q.    And you indicate here those are two typical
  


 9   sections; is that right?
  


10       A.    Yes.
  


11       Q.    What work did you do to determine that the
  


12   two cross sections that you looked at for Segments 1
  


13   through 4 were representative of the entirety of those
  


14   four sections?
  


15       A.    We spent a lot of time on the river.  We
  


16   looked at a lot of maps.  We looked at USGS gage rating
  


17   curves.  The report says we did a survey cross section
  


18   somewhere.  Although, as we discussed yesterday, I
  


19   don't recall and I can't find the exact location of
  


20   that.
  


21       Q.    And what you mean there is, if we turn to the
  


22   next slide, which is 233, we've seen these cross
  


23   sections.  Your sheer canyon section and your gravel
  


24   bar section, you don't know where on the Salt River
  


25   each of these cross sections was made; is that correct?
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 1       A.    That's correct.
  


 2       Q.    Given your familiarity with the river, do you
  


 3   have any best guess as to where the sheer canyon
  


 4   section was surveyed?
  


 5       A.    Like I say, I don't recall.  There are many
  


 6   sheer canyon sections.  The easiest place to find one
  


 7   would be in Segment 2.  It's called the Daily Reach, or
  


 8   close to there.  But I don't know.
  


 9       Q.    Same answers for the gravel bar section?
  


10       A.    That's correct.
  


11       Q.    Where would we go -- and these cross sections
  


12   appear in your 2003 Upper Salt report, which is Old
  


13   Evidence 027, but I don't see it there either.  Where
  


14   would we go to find information about where these were
  


15   surveyed and the data supporting these cross sections?
  


16       A.    Whatever we did at the time we did these
  


17   reports was turned into the Land Department and would
  


18   be in the appendices, so whatever's in the appendices.
  


19       Q.    If something's not in the appendices, if the
  


20   data related to these cross sections are not in the
  


21   appendices, is there somewhere else we would look?
  


22       A.    It's possible there's something left in our
  


23   archives or one of the guys that worked on it had
  


24   something and it's stuffed in a drawer somewhere.  But
  


25   I don't know how many more ways to tell you that I


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 6    11/18/2015 1248


  


 1   don't know their location, but . . .
  


 2       Q.    Well, I'm not asking about where the location
  


 3   is.  I'm asking where the supporting data is?
  


 4       A.    Right.
  


 5       Q.    Because we have two cross sections.  We don't
  


 6   know where they're from and we don't have any of the
  


 7   supporting data.  So that's what I'm asking.
  


 8       A.    Right.
  


 9       Q.    Let's flip now to 236.  And the top table
  


10   deals with Rating Curve - Segment 2, Sheer Canyon
  


11   (Chrysotile Gauge); is that right?
  


12       A.    Yes.
  


13       Q.    And for your median flow frequency, the
  


14   50 percent, you determined that the flow rate in cfs is
  


15   266; is that right?
  


16       A.    Yes.
  


17       Q.    And when the flow, using your sheer canyon
  


18   cross section, is at 266 cfs, you calculate that the
  


19   average depth is 2.1 feet; is that right?
  


20       A.    Yes.
  


21       Q.    How did you make that determination?
  


22       A.    Using the cross section there -- well, it's
  


23   described in the report.  That's the best way to look
  


24   at that.
  


25             It's described on page 5-27 of the Upper Salt
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 1   report, beginning there and continuing on.  The rating
  


 2   curves were developed from existing information
  


 3   obtained during the literature search and agency
  


 4   contact tasks for representative locations in each of
  


 5   the three Upper Salt River reaches.
  


 6             Goes on to describe our objective, to
  


 7   approximate flow conditions.  And then as I mentioned
  


 8   in my direct, it says here too that because the cross
  


 9   section geometry, slope, hydraulic roughness, and
  


10   geology of the natural rivers varies with distance and
  


11   time, the estimated flow depths, widths and velocities
  


12   should be considered average values, broadly
  


13   representative of river conditions within a reach,
  


14   rather than exact specifications of permanent river
  


15   conditions.
  


16             Then it goes on to describe the sources.  It
  


17   says -- we're now on the next page, 28, I believe.  A
  


18   variety of information was used to obtain the estimates
  


19   of hydraulic characteristics for each reach, and goes
  


20   on to summarize in reference to Table 21.
  


21             And then you're asking me about the Upper
  


22   reach, which is 1.  So let me get down to that part.
  


23       Q.    Wait.  Let me ask it a different way,
  


24   Mr. Fuller, or come at it from a slightly different
  


25   direction.  If you could go to page 5-31 of the 2003
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 1   Upper Salt report that you're looking at, there's a
  


 2   Table 22.
  


 3       A.    Yeah.
  


 4       Q.    Are you at Table 22?
  


 5       A.    Yes.
  


 6       Q.    Okay.  And if we look at "Reach 1:  Salt
  


 7   River Above Roosevelt - Shear Canyon Section," do you
  


 8   see that?
  


 9       A.    Yes.
  


10       Q.    And you indicate there that the mean annual
  


11   flow is 896 cfs; is that right?
  


12       A.    Yes.
  


13       Q.    And the average depth that you calculated in
  


14   2003 for your sheer canyon cross section at 896 cfs is
  


15   1.4 feet; is that right?
  


16       A.    Yes.
  


17       Q.    Okay.  If we go back to Slide 236 of your
  


18   PowerPoint, can you explain why your sheer canyon in
  


19   2003 had 1.4 feet of depth at 896 cfs, but now in your
  


20   PowerPoint, at 266 cfs you're over 2 feet?
  


21       A.    I can't as I sit here right now.  I have a
  


22   recollection of a rating curve sitting on my desk, and
  


23   I would have to go back and look at that.
  


24       Q.    Is that rating curve -- I take it then the
  


25   rating curve sitting on your desk, we don't have access
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 1   to it right here?
  


 2       A.    We don't.
  


 3       Q.    Okay.  Is that something else that you would
  


 4   be willing to provide to Mr. Slade, to provide to us,
  


 5   so that we can take a look at how these numbers came
  


 6   about?
  


 7       A.    Yes.
  


 8       Q.    And that goes -- I think I can save us all
  


 9   the time.  We would come to a similar question, would
  


10   we not, if we go down and talk about your gravel bar
  


11   cross section and how that depth compares to what you
  


12   had in 2003?
  


13       A.    Yes.  I apologize for this inconvenience.
  


14       Q.    So you'll provide all that to us?
  


15       A.    I will.
  


16       Q.    Thank you.
  


17             Let's go to -- let's take a look at
  


18   Slide 274, please, Mr. Fuller.
  


19             This is Modern Boating on the Salt River,
  


20   correct?
  


21       A.    Yes.
  


22       Q.    And you cite to a number of paddling guides,
  


23   is that right, including Mr. Williams' Paddling Arizona
  


24   publication?
  


25       A.    Yes.
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 1       Q.    And the point I think that you're trying to
  


 2   make here is that there are guides that document
  


 3   recreational paddling on the Salt River, and Paddling
  


 4   Arizona is one of those; is that right?
  


 5       A.    Yes.
  


 6       Q.    Now, Paddling Arizona also documents paddling
  


 7   on 50 to 70 Arizona watercourses, as I think we heard
  


 8   Mr. Williams testify; is that right?
  


 9       A.    That's right.  I don't know about the exact
  


10   number, but there's a lot of them.
  


11       Q.    A lot of them, okay.  And so the vast, vast,
  


12   vast majority of those, Mr. Fuller, you agree, are not
  


13   navigable for purposes of The Daniel Ball test because
  


14   they're not named the Verde, the Salt or the Gila or
  


15   one of the other couple that you maybe would have
  


16   evaluated further; is that a fair statement?
  


17       A.    Or the Colorado, but yes.
  


18                  MR. HOOD:  Mr. Chairman, I appreciate
  


19   your patience with me and my questions.  I'm done.
  


20                  Thank you, Mr. Fuller.
  


21                  THE WITNESS:  You're welcome.
  


22                  MR. HOOD:  Oh, may I have ten seconds to
  


23   remember my last question?
  


24                  THE WITNESS:  A Columbo moment here.
  


25   The zinger --
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 1                  MR. HOOD:  It's not Columbo.
  


 2                  THE WITNESS:  The zinger is coming now.
  


 3                  MR. HOOD:  I'm getting waved at by the
  


 4   crowd.  May I have ten seconds, Mr. Chairman?
  


 5                  CHAIRMAN NOBLE:  The Columbo was really
  


 6   good.
  


 7                  MR. HOOD:  I'm not that crafty, though.
  


 8   I wish.
  


 9                  CHAIRMAN NOBLE:  What we don't realize
  


10   is they went across to the House to make that
  


11   conference.
  


12                  THE WITNESS:  And we know what comes out
  


13   of the House.
  


14                  MR. HOOD:  Mr. Chairman, I appreciate
  


15   your patience while I formulated my last question.  I
  


16   had to give this one some thought.
  


17   BY MR. HOOD:
  


18       Q.    Just to follow up, Mr. Fuller, on some of the
  


19   information you're going to provide us, with respect to
  


20   your two cross sections and the rating curves
  


21   associated with those cross sections and that data that
  


22   you have sitting on your desk that you're going to
  


23   provide us, I just wanted to make sure you'll also
  


24   include the modeling data related to that, the modeling
  


25   information, so that we see the calculations and so
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 1   forth.  Is that acceptable?
  


 2       A.    I'll get you whatever I can find.
  


 3       Q.    Okay.  And that would include model input and
  


 4   output data?
  


 5       A.    Hopefully.
  


 6       Q.    Hopefully.
  


 7                  MR. HOOD:  With that, I assure you I'm
  


 8   done, Mr. Chairman.  I appreciate your patience.
  


 9                  CHAIRMAN NOBLE:  Just before we conclude
  


10   this, we've talked about a number of items that
  


11   Mr. Fuller's going to do his best to find.
  


12                  When?
  


13                  THE WITNESS:  I'm a diligent man.  I
  


14   will go home tonight.  I won't go home, actually.  I'll
  


15   go to the office tonight and dig up what I can and
  


16   bring it in by tomorrow.
  


17                  CHAIRMAN NOBLE:  Oh, by tomorrow?
  


18                  THE WITNESS:  Sure.
  


19                  CHAIRMAN NOBLE:  That's very good.
  


20                  MR. HOOD:  Thank you, Mr. Chairman.
  


21                  CHAIRMAN NOBLE:  Now, is there anyone
  


22   else who is going to ask some questions?  Mr. Helm,
  


23   Mr. Sparks.
  


24                  MR. SPARKS:  Mr. Helm first.
  


25                  CHAIRMAN NOBLE:  Why don't we take a
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 1   ten-minute break right now, while Mr. Helm sets up.  I
  


 2   know you don't have much.
  


 3                  MR. HELM:  I don't.
  


 4                  (A recess was taken from 9:51 a.m. to
  


 5   10:02 a.m.)
  


 6                  CHAIRMAN NOBLE:  Mr. Helm, please
  


 7   proceed.
  


 8                  MR. HELM:  We're not quite ready yet.
  


 9   Real quick.
  


10                  CHAIRMAN NOBLE:  Mr. Hood is listening
  


11   attentively.  We're ready to start.
  


12                  MR. HELM:  Very good.  Thank you,
  


13   Mr. Chairman.
  


14
  


15                      CROSS-EXAMINATION
  


16   BY MR. HELM:
  


17       Q.    Jon, I just want to talk to you a minute
  


18   about the ordinary condition of the Salt River.  We've
  


19   sat here for a couple days now, and we've heard a lot
  


20   of talk about the mean and the median in terms of flows
  


21   that go down the river; but neither of those two
  


22   measurements define the ordinary condition of the
  


23   river, do they?
  


24       A.    Not completely, no.
  


25       Q.    The ordinary condition of the river is a
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 1   spread, isn't it?  If you look at Winkleman, the spread
  


 2   ranges from somewhere just above drought to somewhere
  


 3   just above flood?
  


 4       A.    Just below flood.
  


 5       Q.    Below flood, yeah.
  


 6       A.    But, yeah, definitely a seasonal variation
  


 7   and a year-to-year variation.
  


 8       Q.    So we've got a big spread in there, probably?
  


 9       A.    Yeah.
  


10       Q.    And could you pull up for me -- and I forgot
  


11   to get it yesterday. -- your one that's labeled
  


12   "Terminology, Non-Erratic Seasonal Ordinary Flow
  


13   Fluctuation"?
  


14       A.    One of my slides, you're talking about?
  


15       Q.    Yeah, it's one of your slides.
  


16       A.    Yeah, I can.
  


17       Q.    CO30, I'm informed, Part 364.
  


18       A.    Is this the one you're looking for?
  


19       Q.    No.  This is one that is -- it had the 90, 10
  


20   and the 50 set out on it.  I wrote down what the name
  


21   of it was, but I didn't write the --
  


22       A.    You said "Non-Erratic"?
  


23       Q.    Yeah, "Non-Erratic Seasonal Ordinary Flow
  


24   Fluctuation."  It's a chart.  I think we're getting
  


25   closer.  No, maybe that's it.
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 1                  CHAIRMAN NOBLE:  Well, that's a pretty
  


 2   one.  Let's use it.
  


 3   BY MR. HELM:
  


 4       Q.    Yeah.  It may illustrate my point.
  


 5             If the -- the red line is the -- the red
  


 6   dashed is the 90 percent?
  


 7       A.    Yes.
  


 8       Q.    And the -- I'm not colorblind, but I can't
  


 9   distinguish one from another.  The lower dashed line on
  


10   the thing is the 10 percent?
  


11       A.    That's correct.  It's blue.
  


12       Q.    And the 50 percent is the --
  


13       A.    Green.
  


14       Q.    Green?  All right.
  


15             Blue/green colorblind.  Maybe I am.
  


16             That shows a spread, doesn't it?
  


17       A.    Yes, it does.  It's one depiction of it.
  


18       Q.    And is the 90/10 the drought/flood
  


19   limitations on the ordinary flow?
  


20       A.    No.  It could be one way of looking at what's
  


21   within the ordinary.  I already see that the average
  


22   flow in this case exceeds the 90 percent, which is a
  


23   median daily rate.  But you can see there's some
  


24   variation outside of that as well.
  


25             So I would say for the drought -- and drought
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 1   is a difficult term to put a number on.  Drought is
  


 2   going to be below the 10 percent, and flood is going to
  


 3   be well above the 90 percent.  For instance, on this
  


 4   chart right here for Segment 3, we can look up the
  


 5   two-year discharge, the two-year flood, and it's well
  


 6   above this number here, so . . .
  


 7       Q.    What I'm driving at is, when we look at the
  


 8   50 percent, at least from my way of thinking, on that
  


 9   kind of chart up there, there's a heck of a lot more
  


10   time when the river in its ordinary condition is above
  


11   50 percent, the mean or the median, whichever that one
  


12   is illustrating up there?
  


13       A.    Well, there would be 50 percent of the time
  


14   it's above the median, so that's kind of by definition.
  


15   So, yeah, there is a lot of time that it's above that.
  


16       Q.    And --
  


17       A.    And very little amount of time where it's in
  


18   flood.
  


19       Q.    Is it your understanding that the river does
  


20   not have to be usable 365 days of the year to be
  


21   navigable?
  


22       A.    Yes.
  


23             In fact, the case we just completed up in
  


24   Alaska, obviously you've got large chunks of the year
  


25   where the river is frozen solid.
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 1       Q.    Ice boating is the norm up there, probably,
  


 2   huh?
  


 3       A.    Yes.
  


 4       Q.    And, finally, when you use the term
  


 5   "impoundment," is that terminology different from
  


 6   diversion?
  


 7       A.    Yes.
  


 8       Q.    Okay.  Tell us what the difference is.
  


 9       A.    An impoundment is the water behind the dam,
  


10   so it's being stored.  And a diversion is water that's
  


11   flowing that's being taken away from the river and
  


12   delivered somewhere.
  


13                  MR. HELM:  Thank you very much.  I don't
  


14   have any other questions.
  


15                  CHAIRMAN NOBLE:  Thank you.
  


16                  Mr. Sparks.
  


17                  MR. SPARKS:  Mr. Chairman, can we just
  


18   have a few minutes to get up there?
  


19                  Thank you, Mr. Chairman and Members of
  


20   the Commission.
  


21
  


22                      CROSS-EXAMINATION
  


23   BY MR. SPARKS:
  


24       Q.    Dr. Fuller, my name is Joe Sparks.  With me
  


25   is Counsel Julia Kolsrud from our firm.  We represent


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 6    11/18/2015 1260


  


 1   the San Carlos Apache, which is the San Carlos Apache
  


 2   Reservation, the home of the San Carlos Apaches.
  


 3                  MR. SPARKS:  Mr. Chairman, may I
  


 4   proceed?
  


 5                  CHAIRMAN NOBLE:  Please do.
  


 6                  THE WITNESS:  One correction,
  


 7   Mr. Sparks.  Dr. Fuller is my father and someday my
  


 8   son, but I am just Mr. Fuller.
  


 9   BY MR. SPARKS:
  


10       Q.    Well, Mr. Fuller, then, I admire your
  


11   tendency for accuracy and humility here, but, you know,
  


12   you're pretty -- I admire your ability to retain
  


13   information and to recall it, and so I basically
  


14   promoted you in my own -- using my own standards.
  


15       A.    Fair enough.
  


16       Q.    And that's one of the things I wanted to talk
  


17   to you about, is the standards that we're using here.
  


18   And I've been doing this for 55 years, and I guess
  


19   you're probably right in there too.
  


20             One of the things that studying historical
  


21   documents and using them and referring to them, I
  


22   found, is that once they're printed, they tend to take
  


23   on a life of their own and people tend to treat them
  


24   like whatever they say is just the beginning, the
  


25   middle and the end of it.
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 1             So in my -- and what we're doing today and
  


 2   have been doing for a number of weeks and years here
  


 3   now, 19 years, we're creating historical documents.
  


 4   What you say today is going to become a historical
  


 5   document, and it's really important for us to be able
  


 6   to get on the same line and understanding of really
  


 7   important words that are being used in this hearing and
  


 8   in the writings that we're referring to.
  


 9             So even though it's burdensome and I know
  


10   you've been through a lot of this and the Commission's
  


11   suffered through a great deal of it, I need to be able
  


12   to go through and see if I can understand the
  


13   definition or source of definition and then use them in
  


14   the context in which you have been using them so that
  


15   we have that in the record.
  


16             So with your patience, one of the things I
  


17   wanted to know is, you cite to -- and you were there,
  


18   but to the 1993 DWR report.  I mean -- excuse me.
  


19   Wrong forum, Your Honor.  Sorry about that.  To the
  


20   State Land Department report for 1993.  That's one of
  


21   your base documents, correct?
  


22       A.    There was a Lower Salt report prepared in
  


23   1993, that's correct, and we did rely on that.
  


24       Q.    Who did the hydrologic work on that report?
  


25       A.    I did.
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 1       Q.    Did anyone else work with you on that
  


 2   hydrologic work?
  


 3       A.    I had a technician work with me.  He was an
  


 4   intern, I believe.
  


 5       Q.    Did that technician -- is that technician
  


 6   still with the State Land Department or the Attorney
  


 7   General's Office?
  


 8       A.    I know -- I worked at CH2M Hill at that time,
  


 9   and he was there.  And now he is a department manager.
  


10   The last I heard, he worked for T.Y. Lin.
  


11       Q.    Did you consult with him before preparing --
  


12   or while preparing for this testimony?
  


13       A.    No, he worked at my direction and under my
  


14   direct supervision.
  


15       Q.    Okay.  And then as to the 1996 report, do you
  


16   recall that State Land Department report?
  


17       A.    You're talking about the Upper Salt report?
  


18       Q.    Yes.
  


19       A.    I do recall that, yes.
  


20       Q.    And who did the hydrologic work on that
  


21   report?
  


22       A.    It was done under my supervision.  This was
  


23   done by an engineer, licensed engineer.  His name was
  


24   Brian Iserman.  He did a lot of that work.  I did some
  


25   of the work.
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 1       Q.    Is Brian Iserman still with the Land
  


 2   Department or the AG's office?
  


 3       A.    Neither.  He works for JE Fuller/Hydrology &
  


 4   Geomorphology.  He's one of the owners.
  


 5       Q.    I'm sorry, I misunderstood who he works for.
  


 6       A.    He works for the same firm that I work for.
  


 7   He's one of the owners.
  


 8       Q.    Oh, I see.
  


 9             Did you consult with him in preparing for
  


10   this hearing?
  


11       A.    I think I asked him some -- a few questions.
  


12       Q.    And is there a reason why he's not testifying
  


13   here about the hydrology in the report?
  


14       A.    Most of the answers to my questions were,
  


15   "Jon, that was 20 years ago.  I don't really remember."
  


16       Q.    Okay.  And you asked him a few questions
  


17   about preparing for this hearing?
  


18       A.    Yeah.
  


19       Q.    Ask him any questions in the last few days?
  


20       A.    No, nothing about this.
  


21       Q.    Did you ask him if he's going to buy lunch on
  


22   Saturday?
  


23       A.    I did not.
  


24       Q.    Oh, okay.  Well, there's always a chance.
  


25             And the 2003 report, are you familiar with
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 1   that report?
  


 2       A.    Are you talking about the Lower Salt 2003
  


 3   report --
  


 4       Q.    Yeah.
  


 5       A.    -- and the rewrites?
  


 6             Yes, I am.
  


 7       Q.    Who did the hydrologic work on that report?
  


 8       A.    There was no new hydrologic work done for
  


 9   that report.
  


10       Q.    Mr. Hood asked you for some information --
  


11       A.    In clarification, you said Agerman or
  


12   something.  Just for the record, his name is Iserman.
  


13   I-S-E-R-M-A-N.
  


14       Q.    Thank you.  That's very helpful.
  


15             Mr. Hood asked you for some background
  


16   information on modeling and rating curves.  Do you
  


17   recall those questions?
  


18       A.    I do.
  


19       Q.    And I think his questions related to
  


20   Segments 1 and 2 and possibly 3.  How did you
  


21   understand his request?
  


22       A.    He was asking for the information, in
  


23   general, relating to the segments of his concern, yeah;
  


24   and we were talking, I think, at that point about
  


25   Segment 2 specifically, but -- yeah, that's how I
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 1   understood it.
  


 2       Q.    Well, would you provide all of us who are
  


 3   participating in the hearing, or to your attorney, who
  


 4   could provide it to us, all of the background data on
  


 5   the -- on your modeling for each of the segments and
  


 6   all of the calculations and background data for the
  


 7   rating curves?
  


 8       A.    I would be happy to do that.  I was
  


 9   specifically providing information relating to the
  


10   disparity in the rating curve tables, but that's what I
  


11   was going to look for.  But I'm happy to go to full
  


12   disclosure, if everyone else is.
  


13       Q.    Well, actually, how can you deal with that
  


14   disparity without looking at them the way the model
  


15   works?
  


16       A.    Well, that's what I intended to provide.
  


17       Q.    Is how the model works?
  


18       A.    Yeah.
  


19       Q.    Okay.  What I'm asking you is, then, if
  


20   you'll provide that explanation and that detail about
  


21   each of the segments and about each of the rating
  


22   curves, including the calculations?
  


23       A.    Again, I'd be happy to submit information, as
  


24   long as I'm submitting to the same degree everybody
  


25   else is.
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 1       Q.    So unless I go out and find some, you're not
  


 2   going to give me any of it?
  


 3       A.    No, I'm submitting it to the panel, who I
  


 4   think will distribute it to the group.
  


 5       Q.    Yeah, what's going to be your test as to
  


 6   whether you're going to provide it or not?
  


 7       A.    I'm going to provide information to answer
  


 8   the questions that I was asked.
  


 9                  MR. SLADE:  Mr. Sparks, if you have any
  


10   specific questions on the PowerPoint relating to things
  


11   that you don't understand, we're happy to provide
  


12   information.
  


13                  MR. SPARKS:  Well, a lot of these things
  


14   I actually do understand.  I just want to know the
  


15   answers for the record.  And so I don't think I got a
  


16   really clear answer to that question, but we'll work on
  


17   it a document at a time.
  


18   BY MR. SPARKS:
  


19       Q.    I need a general background question.  How
  


20   many times have you run Reaches 2 and 3 or Segments 2
  


21   and 3 of the Salt River yourself?
  


22       A.    You mean by myself?
  


23       Q.    Well, how many times have you been in a
  


24   watercraft and ran Segments 1 -- excuse me, Segments 2
  


25   or 3 or 2 and 3?
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 1       A.    Well, I don't believe I've ever done a solo
  


 2   run; but in my own boat, I've run Segment 2 more than
  


 3   Segment 3.  I've probably run Segment 3 four times, and
  


 4   Segment 2 I've probably run -- I don't know.  It's hard
  


 5   to count. -- more than 10, less than 20.
  


 6       Q.    And did you run Segment 3 without going
  


 7   through Segment 2 and enter at some other location on
  


 8   the river?
  


 9       A.    I have entered at Horseshoe Bend before,
  


10   yeah.
  


11       Q.    And so is -- Horseshoe Bend is at what
  


12   location on the river?
  


13       A.    Well, the area is called Horseshoe Bend, so
  


14   that's its location.  It's in Segment 3, if that's what
  


15   you're getting at.  I can get you the river mile, if
  


16   you want that.
  


17       Q.    Well, how about the road that you use to get
  


18   there; what road was that?
  


19       A.    It's a Forest Service road.  I don't recall
  


20   the number of it, though.
  


21       Q.    And did you have to have a special kind of
  


22   permit to enter there?
  


23       A.    No.
  


24       Q.    Did you have to have a permit to run the
  


25   river from that point down?
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 1       A.    No.
  


 2       Q.    Is that in the wilderness area at all?
  


 3       A.    I believe it's downstream of the wilderness.
  


 4       Q.    And where is the takeout area, the end of
  


 5   Section 3 for boaters?
  


 6       A.    Well, the end of Segment 3 is at the dam, and
  


 7   there's no specific takeout at the dam, so the canyon
  


 8   above the dam.  There's no specific takeout in
  


 9   Segment 3.  For the portion of Segment 3 that
  


10   river-runners do, the takeout, the normal takeout, is
  


11   either right downstream of the 288 bridge, and there's
  


12   also some opportunities to take out a little bit
  


13   further downstream; but nobody runs the diversion dam
  


14   or tries to, which is a mile or so downstream of 288.
  


15       Q.    By diversion dam, you mean Roosevelt Dam or
  


16   some other local irrigation?
  


17       A.    No, there's a diversion dam at the upstream
  


18   end of Roosevelt Lake.  It's a steep concrete drop
  


19   structure, and it has a nasty hydraulic when it's
  


20   flowing, so people don't run it, or they shouldn't run
  


21   it.
  


22       Q.    A nasty what?
  


23       A.    A hydraulic.  It's called a recirculating
  


24   current or a keeper.  People who run it when it's
  


25   flowing, if you fall out of your boat there, you stay
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 1   in that rapid.  It's quite a dangerous situation.  It's
  


 2   a manmade structure.
  


 3       Q.    And how severe is the drop?
  


 4       A.    I don't know.  I don't know.  I've actually
  


 5   not gone and looked at that.
  


 6       Q.    And then -- and so how many of those
  


 7   Section 3 only runs have you done?
  


 8       A.    Two.
  


 9       Q.    What watercraft did you use to do that?
  


10       A.    The first time was in a canoe.  Well, both
  


11   times was in a canoe.
  


12       Q.    And I've heard a lot about your canoes.  You
  


13   have several, don't you, or have had several?
  


14       A.    I have five.
  


15       Q.    That's at least several.
  


16             So what canoe did you run that in, run those
  


17   two runs in?
  


18       A.    It was either my Rogue or my Cascade.
  


19   They're both tandem canoes.  They're plastic.
  


20       Q.    You say tandem canoes?
  


21       A.    Yeah, a two-person canoe.
  


22       Q.    And were there two people in the watercraft,
  


23   you and one other person?
  


24       A.    Yes.
  


25       Q.    What color was it?
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 1       A.    I have a red one and a green one.
  


 2       Q.    And then on your stretches, when you ran
  


 3   Segment 2 -- and just for the record, you'll describe
  


 4   Segment 2 for us, please?
  


 5       A.    Segment 2 goes from just below Apache Falls,
  


 6   which is upstream of the U.S. 60 bridge, and it ends
  


 7   at -- oh, what's the name of the rapid?  I'm sorry, I'm
  


 8   having a little break here.
  


 9             It's right below Corkscrew.
  


10                  THE WITNESS:  Do you remember?
  


11                  MR. SLADE:  Sleeper.
  


12                  THE WITNESS:  Sleeper Rapid.  Thank you.
  


13   Sorry.
  


14   BY MR. SPARKS:
  


15       Q.    Sleeper?
  


16       A.    Sleeper.  It's been a long day already.
  


17       Q.    Do you know how any of these rapids got their
  


18   names?
  


19       A.    No, but people name them.
  


20       Q.    Is there some agreement about what the names
  


21   are?
  


22       A.    I don't know of any like naming committee or
  


23   government body that sits around and says this is what
  


24   we're going to do with our time; but usually it's up to
  


25   either commercial rafters or somebody's producing a
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 1   guide, who will have the run, they'll do the run, and
  


 2   they'll say that you go past this point and come up
  


 3   with a colorful description, and some of them stick and
  


 4   some of them don't.
  


 5       Q.    Did any of those Segment 2 runs that you did
  


 6   hook to Segment 3 for a total --
  


 7       A.    Yes.
  


 8       Q.    -- for a total trip?
  


 9       A.    Yes.
  


10       Q.    So how many of those hook to Segment 3?
  


11       A.    I've done one bridge-to-bridge trip.
  


12       Q.    Bridge to bridge?
  


13       A.    Yes, U.S. 60 to 288, as a continuous trip.
  


14       Q.    And was there more than one person in your
  


15   canoe, or did you do it in a canoe?
  


16       A.    I did it in a raft.
  


17       Q.    Have you done any bridge-to-bridge trip in a
  


18   canoe?
  


19       A.    Not yet.
  


20       Q.    Then how many trips on Segment 2 only have
  


21   you done?
  


22       A.    It would be more than 10, less than 20; the
  


23   answer I gave you just a second ago.
  


24       Q.    And did you use a canoe in those trips, each
  


25   of them?
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 1       A.    I have used each of my solo canoes, and I
  


 2   have two separate solo canoes.  I've used an inflatable
  


 3   canoe, an inflatable kayak, and rafts.
  


 4       Q.    Do you know what the watercraft is that is
  


 5   referred to as a rubber ducky?
  


 6       A.    Yes.
  


 7       Q.    What is it?
  


 8       A.    It's an inflatable kayak.
  


 9       Q.    And did you do one, one of those runs, in an
  


10   inflatable kayak?
  


11       A.    An inflatable canoe.
  


12       Q.    Is there a difference?
  


13       A.    It's in the way you sit and the paddle that
  


14   you hold.  Other than that, the boats are pretty
  


15   similar.
  


16       Q.    So is an inflatable canoe considered a rubber
  


17   ducky?
  


18       A.    Not usually, but it's similar.
  


19       Q.    Did you have a permit from the White Mountain
  


20   Apache Tribe on each of your trips on Section 2?
  


21       A.    Yes.
  


22       Q.    On the Section 2 only trips, where did they
  


23   stop?
  


24       A.    I have stopped on trips there at Cibecue.  I
  


25   have stopped at --
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 1       Q.    You mean Cibecue Creek?
  


 2       A.    Yes.  There's a -- yeah.
  


 3       Q.    And when I say "stop," I don't mean just get
  


 4   out and take a rest.  I mean stop and the trip's over,
  


 5   for practical purposes.  Is that --
  


 6       A.    That's how I understood your question, yeah.
  


 7       Q.    Okay.  Thank you.
  


 8             So you stopped at Cibecue Creek, right?
  


 9       A.    A number of times I've stopped at Cibecue.  A
  


10   number of times we've stopped at below Mescal Falls.
  


11   Some people call it the Hoodoo takeout.  It's just
  


12   above the -- a little ways above the salt banks.  I've
  


13   stopped at Gleason.
  


14       Q.    Gleason Flats, you mean?
  


15       A.    Yes.
  


16       Q.    And is there a road all the way to Gleason
  


17   Flats on the White Mountain side?
  


18       A.    Some call it a road on the south side.  On
  


19   the north side, there is a road that connects either to
  


20   U.S. 60 or 288.
  


21       Q.    Well, did you -- when you stopped on each of
  


22   those trips, did you take your watercraft back up to
  


23   the Highway 66 area, where you launched?
  


24       A.    That's Highway 60, but --
  


25       Q.    Highway 60.
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 1       A.    Yes, yes.
  


 2       Q.    Did you take your watercraft back up there?
  


 3       A.    Yes.
  


 4       Q.    How did you do that?
  


 5       A.    Put it on the back of a truck and drove.
  


 6       Q.    How much does -- I thought I heard you say
  


 7   yesterday you had a canoe that was like 13 feet and
  


 8   change and another one that was around 16 feet long; is
  


 9   that correct?
  


10       A.    My one-owner Rendezvous is 15 feet 8 inches,
  


11   and my Esquif, Esquif Vertige I think is 13 and a half,
  


12   but it might be 13.
  


13       Q.    How much does each of those with a name, how
  


14   much does it way?
  


15       A.    The Rendezvous weighs about 50 pounds.  And
  


16   I'm not sure of the Vertige.  I think it might actually
  


17   be a little bit heavier, but not much.  It's in the
  


18   neighborhood of 50 pounds.
  


19       Q.    And when you put your watercraft back on a
  


20   boat -- I mean on a truck, how do you get that service
  


21   done?  Does one of your friends do that, or how does
  


22   that work out?
  


23       A.    I pick it up by the gunnels and throw it on
  


24   my shoulders and hoist it up there.
  


25       Q.    So you hoist it up there and then walk next
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 1   to the truck all the way out, or -- I'm just saying who
  


 2   provides the shuttle service, for instance, or --
  


 3       A.    There are people that provide shuttle
  


 4   services.  I've used those on one, maybe two occasions.
  


 5   Sometimes my wife drops me off and picks me up.
  


 6   Sometimes we do self-shuttle, where we take two trucks
  


 7   and drop a truck at the takeout and drive up to the
  


 8   put-in.  There are ways to do it.
  


 9       Q.    Mr. Slade asked you some questions about
  


10   the -- off the website on the White Mountain Apache
  


11   dot-com, which describes the way you get a permit and
  


12   what's required in a permit.  Do you recall those
  


13   questions?
  


14       A.    I don't recall him asking me any questions
  


15   about that.
  


16       Q.    No questions on the White Mountain Apache
  


17   requirements for a permit?
  


18       A.    You said Mr. Hood asked me these questions?
  


19       Q.    I thought I said Mr. Slade.
  


20       A.    Mr. Slade asked me questions about the -- I
  


21   don't think Mr. Slade's asked me any questions yet, or
  


22   has he?  During my direct, I guess he asked me
  


23   questions.  I don't recall those.
  


24       Q.    Are you familiar with that website?
  


25       A.    Yes.
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 1       Q.    I'm going to ask my colleague to provide you
  


 2   with a copy of that website.  I need to ask a couple of
  


 3   questions about that.
  


 4             Because of what we handed out is in
  


 5   micro-type, at least for my purposes -- it's the best
  


 6   we could do with reproducing the document. -- we're
  


 7   going to pass out an enlarged section of the questions
  


 8   that I wanted to talk with you about.
  


 9                  MR. SLADE:  Is this in evidence?
  


10                  MR. SPARKS:  No.  Well, you put it in
  


11   evidence by referring to it.
  


12                  MR. SLADE:  I'm just asking has it been
  


13   submitted?
  


14                  MR. SPARKS:  No.
  


15                  MR. SLADE:  You haven't, at the
  


16   Commission?
  


17                  MR. SPARKS:  No.
  


18                  MR. SLADE:  Are you submitting it as
  


19   evidence?
  


20                  MR. SPARKS:  I'm going to be asking
  


21   questions from it and then we'll decide.
  


22   BY MR. SPARKS:
  


23       Q.    Mr. Fuller, looking, first of all, at the
  


24   document we handed out first that's two pages and it's
  


25   very small print, do you recognize that as a
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 1   reproduction of the White Mountain Apache website on
  


 2   rafting that's available for information to the public?
  


 3       A.    Yeah, that appears to be what it says it is,
  


 4   yeah.
  


 5       Q.    Well, have you looked at that website before?
  


 6       A.    I've been on that website once.
  


 7       Q.    Do you refer -- so when did you that one time
  


 8   refer to it?
  


 9       A.    After my most recent trip.  I don't know that
  


10   I've spent much time here, though.  I probably clicked
  


11   on the thing "Buy a Permit."  Well, I know I clicked on
  


12   the thing that says "Buy a Permit."
  


13       Q.    So I've handed -- hopefully you have now
  


14   handed to you the enlarged copy.  You see a document
  


15   that says at the top "Rafting Permits Available"?  Do
  


16   you see that document?
  


17       A.    Just a second.  I've got somebody playing
  


18   with my computer here.
  


19             I'm sorry.  Can you ask the question again?
  


20       Q.    Okay.  Mr. Murphy's going to put it up on the
  


21   screen, also, for us.
  


22       A.    Excuse me.
  


23       Q.    I'm a pretty low-tech guy.
  


24       A.    I'm sorry.  Who did you say you represented;
  


25   the San Carlos Apaches?
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 1       Q.    Yes.
  


 2       A.    This is the White Mountain Apaches?
  


 3       Q.    I'm sorry?
  


 4       A.    This is the White Mountain Apaches?
  


 5       Q.    Yes.
  


 6       A.    Huh.
  


 7       Q.    Okay.  The website is up on the screen, also,
  


 8   if that would be more helpful to you.
  


 9             And I take it from your question that you are
  


10   unfamiliar with the San Carlos Apache Reservation?
  


11       A.    No.
  


12       Q.    And do you know where the boundary is on the
  


13   San Carlos Reservation as to the Salt River?
  


14       A.    Roughly, yeah.
  


15       Q.    Roughly, where is it?
  


16       A.    It's river left in the vicinity of the bridge
  


17   and downstream for a few miles, maybe three miles or
  


18   so.
  


19       Q.    Do you know where the boundary actually is?
  


20   Do you know where the White Mountain Apache Reservation
  


21   actually starts?
  


22       A.    I think it's along the center, the center of
  


23   the river, but I'm not sure, actually.
  


24       Q.    Well, just -- you may accept my
  


25   representation that the statute says that the White
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 1   Mountain Apache Reservation is north of the Salt River.
  


 2   But that wouldn't be the center of the river, would it?
  


 3       A.    Yeah.  So that's your representation.  So I
  


 4   know I have a graphic in there that has the GIS layer
  


 5   of where those boundaries are, so, okay.  I know
  


 6   there's a boundary there and the White Mountain Apache
  


 7   abut the San Carlos Apache.  I wasn't aware that they
  


 8   were the same Reservation or the same community.
  


 9       Q.    At one time it was the same Reservation, and
  


10   then it was split by Congress by statute.
  


11       A.    Oh.
  


12       Q.    And so the San Carlos Reservation, from its
  


13   standpoint, reaches to the high water mark on the north
  


14   side of the river, which you say is -- I think you
  


15   referred to it as river right, because it's the
  


16   right-hand side when you're facing downstream?
  


17       A.    That's right.
  


18       Q.    Is that the term you used?
  


19       A.    That's correct.
  


20       Q.    You ever get a San Carlos Apache permit to
  


21   run the river?
  


22       A.    I'm not aware that there are any.
  


23       Q.    Well, and the "Rafting Permits Available,"
  


24   would you take a look at that, that heading there?  You
  


25   have a hard copy in front of you, if that's easier.
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 1       A.    Okay.
  


 2       Q.    What's that say?
  


 3       A.    It says "Rafting Permits Available."
  


 4             Do you want me to read the bullet point for
  


 5   you?
  


 6       Q.    Yes, please.
  


 7       A.    I've enjoyed reading plain English here over
  


 8   the last several days.
  


 9       Q.    Well, get used to it, because you're going to
  


10   have a lot of joy.
  


11       A.    All right.  I've been seeking that in my life
  


12   here.  I didn't know this is where I would find it.
  


13       Q.    It's going to be an opportunity for
  


14   overwhelming frivolity.
  


15       A.    I'm up for that.
  


16             The bullet point says, "A Daily Rafting
  


17   Permit and a signed waiver is required for each person
  


18   for each day they are rafting or floating (using rafts,
  


19   kayaks, or boats) either entering or exiting the Fort
  


20   Apache Indian Reservation.  All rafting trips going
  


21   beyond the 'Hoodoo' camp are required to purchase a
  


22   2-day permit for each individual rafters.  Rafters
  


23   starting their trip from Gleason Flat need to have a
  


24   Daily Permit covering them for the entire time (days)
  


25   they will be on the Reservation.  Important reminder,
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 1   all individuals holding a valid Daily Rafting Permit
  


 2   are allowed one night of camping."  [Quoted as read.]
  


 3       Q.    Are you familiar with these requirements?
  


 4       A.    Well, I am familiar with that you needed to
  


 5   buy a permit when you launch there at the U.S. 60
  


 6   bridge.  It's news to me the Gleason Flat thing.  I
  


 7   thought that was Forest Service land.
  


 8       Q.    Gleason Flat's on the north side of the river
  


 9   downstream from Highway 60 bridge, right?
  


10       A.    Gleason Flat is the area surrounding the
  


11   river on both sides.  Yeah.  So this seems like new
  


12   stuff to me.  I'm not sure when they instituted this.
  


13       Q.    How many miles down, or feet or miles,
  


14   downstream from the Highway 60 bridge is Gleason Flats?
  


15       A.    I don't recall exactly.  Let's see.  I'm
  


16   going to guess it's between 20 and 30 miles down from
  


17   the bridge.
  


18       Q.    How did you get there?  Have you ever
  


19   launched from Gleason?
  


20       A.    Yes.
  


21       Q.    How did you get --
  


22       A.    Wait, wait, wait.  Have I launched?  No, I
  


23   don't think I've launched from Gleason.  No, I've taken
  


24   out at Gleason.
  


25       Q.    Then I want to have you look at the document.
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 1   The hard copy starts at the top of the page with
  


 2   "Rafting Season."  Do you see that?
  


 3       A.    Yes.
  


 4       Q.    Okay.  Would you read that, please?
  


 5       A.    "Rafting Season.  The Salt River is open year
  


 6   round to river rafting."  Year-round.  "Water flows are
  


 7   best," are best, "during the peak spring runoff period
  


 8   (typically March through May), although optimum rafting
  


 9   conditions will vary from year to year."
  


10       Q.    And that's consistent with your testimony,
  


11   isn't it?
  


12       A.    Yeah.
  


13       Q.    The next topic is Rafting Open and Closed
  


14   Areas.  Do you see that?
  


15       A.    I do.
  


16       Q.    What's the first -- read the first bullet,
  


17   please.
  


18       A.    "River rafting is restricted to the Salt
  


19   River, downstream from the Salt River Canyon Bridge
  


20   (Highway 60) to the west boundary of the Reservation
  


21   only.  All other Reservation waters are closed to
  


22   rafting."
  


23       Q.    And I believe that you said at least one time
  


24   you started above the bridge, right, on one of your
  


25   runs?
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 1       A.    Yes.
  


 2       Q.    Were you aware of what -- of that, that that
  


 3   area was closed to rafting?
  


 4       A.    It was not.  It was a commercial trip, and
  


 5   they had a permit to do that.
  


 6       Q.    So you don't know whether they had a permit
  


 7   to put in at that location, though?
  


 8       A.    You know, I didn't think to ask them.
  


 9       Q.    Do you sign those waivers each time you get a
  


10   permit to float down there?
  


11       A.    I don't recall.
  


12       Q.    Have you ever signed a waiver?
  


13       A.    I've signed whatever they required me to
  


14   sign.  I don't remember ever a waiver part, though.
  


15       Q.    Then let's look at the next bullet point
  


16   down, Salt River -- Salt Banks.  Do you see that?
  


17       A.    I do.
  


18       Q.    You testified in your direct about the salt
  


19   banks, didn't you?
  


20       A.    I mentioned it, yeah.
  


21       Q.    Okay.  Would you read that?
  


22       A.    "Salt Banks.  The area between Salt River
  


23   Draw and one mile downstream of Rock Canyon and between
  


24   the Salt River and north to the rim of the Salt River
  


25   Canyon is closed to all non-tribal members.
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 1   Non-members can only use route G1 as an access road
  


 2   through the area."
  


 3       Q.    I think in your direct testimony you
  


 4   indicated that they were -- that area was restricted
  


 5   because of religious or cultural reasons; isn't that
  


 6   what you said?
  


 7       A.    I probably said sacred; but that's my
  


 8   understanding, yeah.
  


 9       Q.    Sacred is a much better word for that.
  


10             Do you know why it's sacred?
  


11       A.    Not to the degree that I'd offer testimony on
  


12   it.  I think I recall reading some stuff about
  


13   something, but I don't know.  For whatever reason, they
  


14   deemed purpose.  It's their call.
  


15       Q.    Then the next document is headed, hard copy
  


16   at least, as Rafting Regulations.  Do you see that
  


17   document there?
  


18       A.    I do.
  


19       Q.    Would you read that bullet point?
  


20       A.    The first bullet point is, "Each person
  


21   purchasing a rafting permit must sign a waiver" --
  


22   well, there you go. -- "(mandatory) prior to putting
  


23   [on] the river."
  


24       Q.    And you said you don't recall doing that?
  


25       A.    Like I say, I remember the form.  I know you
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 1   have to sign something.  I don't remember anything
  


 2   about a waiver, but it could well be there.
  


 3       Q.    The next bullet point says "No exceptions."
  


 4   Would you read that?
  


 5       A.    "No Exception, everyone holding a 2-days or
  


 6   more River Rafting Permit is required to take the
  


 7   following equipment:  fire-pans, trash containers and
  


 8   bags, and human waste disposal containers.  All rafters
  


 9   must pack out trash, ashes and human waster.  It is
  


10   illegal to burn or bury any trash."
  


11       Q.    Were you familiar with that requirement?
  


12       A.    That's pretty normal, but I -- I know that
  


13   the Forest Service has that when you get the permit
  


14   from those guys, so that's pretty typical for a
  


15   permitted river.
  


16       Q.    And it's a reasonable requirement to keep a
  


17   pristine or a special area clean of waste and protected
  


18   in the environment, don't you think so?
  


19       A.    Yeah.
  


20       Q.    And you do that, right?
  


21       A.    Sure.
  


22       Q.    The next one I wanted to refer you to is the
  


23   Mandatory Rafting Equipment.
  


24             Do you see that one?
  


25       A.    I do.
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 1       Q.    What's the first bullet point say?
  


 2       A.    "The following equipment is required for all
  


 3   rafts/boats as a condition to entering the Salt River
  


 4   for rafting."
  


 5       Q.    The next bullet point?
  


 6       A.    "Must have professional whitewater quality
  


 7   boats.  (No rubber duckies, open canoes, et cetera)."
  


 8       Q.    Are you familiar with that requirement?
  


 9       A.    No.
  


10       Q.    No rubber duckies, open canoes?
  


11       A.    That's interesting, because I know the
  


12   commercial outfits rent duckies, and lots of people
  


13   take canoes down there.  So that's news to me.
  


14       Q.    And if this is the rule, then every time you
  


15   used one of your five canoes there or one of your
  


16   rubber duckies, you would have been sort of ignoring
  


17   this rule, right?
  


18       A.    It depends on when they initiated that rule
  


19   relative to when I took my trips.
  


20             A rubber ducky?  I don't think I ever took a
  


21   rubber ducky.  I was in an inflatable canoe.  I'm not
  


22   sure that's what they were -- but all of my boats are
  


23   professional whitewater quality boats, so . . .
  


24       Q.    What do you mean when you say it's a
  


25   professional whitewater quality boat?
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 1       A.    Yeah, so -- I don't know.  If you go to
  


 2   Wal-Mart or Sports Authority, they will sell you
  


 3   inflatable kayaks or other kinds of inflatable boats,
  


 4   and it's cheap rubber.  They puncture easily, and
  


 5   they're not well built.  They're not rigid.  They're
  


 6   not whitewater quality.  They're nice for paddling
  


 7   around your pool or maybe taking to the lake somewhere.
  


 8   And there's definitely a step up in cost and design to
  


 9   get to a whitewater quality boat.
  


10             And the same for canoes.  In fact, the same
  


11   for canoes.  There are canoes that are not
  


12   well-designed, they're cheap construction.  And then
  


13   there are canoes that are built for taking on
  


14   whitewater streams.
  


15       Q.    Can you share with the Commission what you
  


16   think a professional quality watercraft would meet this
  


17   standard?  What do you think is required?  What's the
  


18   difference -- let me restate the question.
  


19             What do you think are the requirements for a
  


20   professional whitewater quality watercraft?  Any
  


21   special design requirements, for instance?
  


22       A.    Well, I'm not sure about the professional
  


23   part of it.  I guess professionals might be willing to
  


24   pay more.  But typically what goes in a whitewater boat
  


25   these days is you might have some kind of flotation, so
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 1   you have inflatable airbags that go in the end that
  


 2   give you slightly more buoyancy if you flip over.  But,
  


 3   mostly, they displace water, so that if you do take on
  


 4   water, there's less volume to be held in your boat, so
  


 5   it means there's going to be less weight that you're
  


 6   carrying.  And if water sloshes around and you get it
  


 7   in the canoe, if it gets too deep, then it makes
  


 8   controlling it more of a challenge.
  


 9             Other design aspects of whitewater quality
  


10   canoes, for instance, is they tend to have what's
  


11   called rocker.  So from front to back they have a --
  


12   they kind of bend so the middle part is generally
  


13   deeper than the ends, and that enables you to turn
  


14   quicker.
  


15             And then there are all sorts of different
  


16   styles of boat depth, bow heights.  And just kind of
  


17   depending on your particular river, there's just a
  


18   wide, wide variety of types that you could build or buy
  


19   that would enable you to do different kinds of
  


20   whitewater.  And when I said, by "do it," it means it
  


21   makes it easier.  So it's like race cars.  You know, a
  


22   race car is not a race car.  There's stock cars and
  


23   there's, you know, Formula One cars, and they have
  


24   different -- you know, they both go fast, but some of
  


25   them are better for turning and some of them are better
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 1   for going straight and fast, so . . .
  


 2       Q.    On the rocker part of that, are the canoes
  


 3   that you use -- do they have a keel?
  


 4       A.    I have one canoe that has a keel, but that
  


 5   would put that in the class of not a whitewater boat.
  


 6       Q.    And then the type of bottom on your canoes
  


 7   that you would consider whitewater boats, are they
  


 8   flat-bottom boats, at least a portion of it is flat?
  


 9       A.    Yes, my whitewater boats have side-to-side
  


10   flat bottoms.
  


11       Q.    And then they curve up on both sides.  Do
  


12   they have -- in the center line from stern to bow, is
  


13   there a bow in the bottom of the boat?
  


14       A.    That's what I was describing as rocker.
  


15       Q.    And so it's curved, and the deepest part of
  


16   the bend in the bow is about where the paddler would
  


17   sit; is that correct?
  


18       A.    More or less, yes.
  


19       Q.    I'm sorry?
  


20       A.    More or less, yeah.
  


21       Q.    And that is so that the center of gravity and
  


22   dispersion of the weight in the canoe is maneuverable
  


23   from front to back and side to side more easily?
  


24       A.    It's more of a front to back turning thing
  


25   than a side to side thing, but yeah.
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 1       Q.    In other words, if that was -- if you had a
  


 2   rowboat and you had a rocker in it, you could sit in
  


 3   the rowboat with your hands, one hand on each ore, and
  


 4   just go like this and turn the boat, right, by moving
  


 5   your arms in opposite directions?
  


 6       A.    I'm sure you could, yeah.
  


 7       Q.    You could turn it in one spot?
  


 8       A.    Yeah.  That's one way to turn a boat.
  


 9       Q.    Is there another way to turn boats?
  


10       A.    Yes.
  


11       Q.    And what do you do to turn the boat some
  


12   other way?
  


13       A.    You can drag paddles.  You can lean.  Those
  


14   would be other ways.
  


15       Q.    Okay.
  


16       A.    There are lots of different strokes for
  


17   turning.  There's probably more than 20.
  


18       Q.    Okay.  And you're mostly referring to,
  


19   though, paddling a canoe, aren't you?
  


20       A.    In a rowboat, typically you're doing it all
  


21   with ores, but there are different strokes that you can
  


22   make.
  


23       Q.    You're saying different strokes for different
  


24   folks?
  


25       A.    There you go.
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 1       Q.    Okay.
  


 2             And the last bullet point on that page is --
  


 3   what's it say?
  


 4       A.    "Each rafter most possess a personal
  


 5   flotation device, along with (1) spare paddle and (1)
  


 6   throw rope."
  


 7       Q.    Do you take along a personal flotation
  


 8   device?
  


 9       A.    Yes.
  


10       Q.    Do you wear one?
  


11       A.    Depends on the day.
  


12       Q.    Do the watercraft you use have any stationary
  


13   flotation material in them, such as foam inserted in
  


14   the bows or stern or anywhere along the structure?
  


15       A.    The Royalex material has layers in it that
  


16   float.  You asked specifically about foam.  I don't
  


17   have any boats that have foam in the stern or the bow.
  


18   That's what the airbags are for, the flotation bags.
  


19       Q.    And so you have flotation bags in the canoe
  


20   with you?
  


21       A.    I have them.  I don't always use them, but I
  


22   have them.
  


23       Q.    Do you take them along in the boat?
  


24       A.    When I use them, yeah, they're in the boat.
  


25   I don't always take them along, so if that's what
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 1   you're asking me.
  


 2                  CHAIRMAN NOBLE:  Mr. Sparks.
  


 3                  MR. SPARKS:  Yes.
  


 4                  CHAIRMAN NOBLE:  Would it be all right
  


 5   if we took a break at this point?
  


 6                  MR. SPARKS:  Thank you, Your Honor.
  


 7   That's great.
  


 8                  CHAIRMAN NOBLE:  Okay, let's break for
  


 9   10 minutes, whatever it is on that clock when we get
  


10   back.  It's probably going to be a little bit -- six
  


11   minutes after.
  


12                  (A recess was taken from 10:57 a.m. to
  


13   11:06 a.m.)
  


14                  CHAIRMAN NOBLE:  Mr. Fuller?
  


15                  THE WITNESS:  Yes.
  


16                  CHAIRMAN NOBLE:  And Mr. Sparks.  By the
  


17   way, Mr. Sparks, having elevated Mr. Fuller to Doctor
  


18   and me to Judge, we would just like you to know that
  


19   Mr. Breedlove in the future would like to be addressed
  


20   as Your Eminence.
  


21                  MR. SPARKS:  Well, then, to me, he's
  


22   Your Elevated Ultimate Eminence.  Is that -- from where
  


23   I'm sitting, I have to look up here.
  


24                  CHAIRMAN NOBLE:  Thank you.
  


25                  MR. SPARKS:  Mr. Chairman, I would like
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 1   the record to reflect that the Chairman and the
  


 2   stenographer have yet to ask me to slow down when I'm
  


 3   speaking.  And there's a distinction between Mr. Hood
  


 4   and I when we speak.  Namely, this is not only as fast
  


 5   as I can speak, it's as fast as I can think.  So you're
  


 6   not going to have any trouble keeping up here.
  


 7                  CHAIRMAN NOBLE:  Thank you, Joe.
  


 8                  MR. SPARKS:  I just want that reflected
  


 9   carefully in the record.
  


10   BY MR. SPARKS:
  


11       Q.    Dr. Fuller, recently promoted -- and I don't
  


12   mind doing that at all.  Namely, if you need a
  


13   promotion at any time, call me.  We can work on it.
  


14                  MR. SLADE:  Mr. Sparks, you just call
  


15   him Mr. Fuller, I think he'll be fine with that.
  


16                  MR. SPARKS:  Yeah?  He's good, good with
  


17   that?  Okay.
  


18   BY MR. SPARKS:
  


19       Q.    I wanted to try to understand the
  


20   perspectives from which your PowerPoint was prepared.
  


21             Did you prepare the PowerPoint?
  


22       A.    Yes.
  


23       Q.    And I know since we all started this 19 years
  


24   ago, you have had different kinds of responsibility.
  


25   And from your perspective today in this hearing and
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 1   this report and this PowerPoint, are you an advocate
  


 2   for navigability on Stretches 2 through 6 of the Salt
  


 3   River?
  


 4       A.    I believe my role is the finder of fact and
  


 5   an expert on the topics in my field of expertise, their
  


 6   relevance to navigability; and that I have a formed
  


 7   opinion, based on my long history with this and other
  


 8   rivers, that this river is navigable.  So I guess I
  


 9   don't know if that makes me an advocate, in your mind.
  


10   I don't really see it that way.  But I do believe that
  


11   to be the case.
  


12       Q.    Actually, it doesn't matter what's going on
  


13   in my mind.  What really matters is for the Commission
  


14   to understand the perspective from which you are
  


15   testifying and you have written about this subject.  So
  


16   that's the important part.
  


17             Would you say that your definitions and
  


18   terminology are from a boater's perspective of
  


19   navigability?
  


20       A.    Not exclusively; but I am a boater, and so I
  


21   understand boating technology and what it takes to boat
  


22   on a river.  So that helps inform on my opinion, but
  


23   that's only one aspect of what does.
  


24       Q.    Well, I want to go over some of the
  


25   terminology.  I think it was helpful that you put it in
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 1   here, and so make sure that we understand.
  


 2             Now, you understand that the State of Arizona
  


 3   is claiming title to the beds and the banks of the Salt
  


 4   River in this proceeding, right?
  


 5       A.    Yes.
  


 6       Q.    And so notwithstanding that, portions of this
  


 7   reach -- excuse me, of the Salt River are in Indian
  


 8   Reservations; namely, at least four that -- maybe five.
  


 9   But they're still claiming title.  You understand that,
  


10   right?
  


11       A.    As to the claim of title, I do know that the
  


12   streams that are navigable up to their ordinary high
  


13   water mark do become sovereign lands controlled by the
  


14   State.
  


15             As to the rules, how they affect Indian
  


16   Reservations, I have heard stuff about that.  I didn't
  


17   make any testimony on that.  My understanding is the
  


18   boundary determinations are something that come later.
  


19   Right now is the discussion about whether it's
  


20   navigable, and then the boundaries associated with that
  


21   decision would be decided at a later date.
  


22       Q.    Well, I'm glad you brought that up.  And,
  


23   namely, what is the ordinary high water mark that
  


24   you -- what's your definition of the ordinary high
  


25   water mark?
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 1       A.    There are three basic criteria when looking
  


 2   at the ordinary high water mark:  Topographics, so some
  


 3   sort of break in slope that distinguishes riverbed
  


 4   lands from uplands; a change in vegetation, so a change
  


 5   from aquatic to a terrestrial vegetation; and a change
  


 6   in soil characteristics, where we go from soils that
  


 7   are riverbed soils, Torrifluvents,
  


 8   T-O-R-R-I-F-L-U-V-E-N-T-S, to --
  


 9       Q.    Even if you spell that, I can't say it, so --
  


10   but thank you for doing that.
  


11       A.    I'm sure with practice.
  


12             Changing from the riverbed soils to upland
  


13   soils.  So those would be the primary characteristics.
  


14       Q.    Is the ordinary high water mark defined
  


15   anywhere in your report or your -- let's start with in
  


16   your PowerPoint.
  


17       A.    Well, let's see.
  


18             Yes.
  


19       Q.    Where is that?
  


20       A.    On Slide 37.
  


21       Q.    So are you okay with putting that slide up,
  


22   or Mr. Murphy is happy to do it, if it's troubling to
  


23   you.
  


24       A.    It's right there.
  


25             The second screen isn't working at the
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 1   moment.
  


 2       Q.    I apologize, but I can't see whether it's up
  


 3   there or not.  Is it?  Are you -- do you have it
  


 4   available to you?
  


 5       A.    Yeah.  I have it in front of me.  It's right
  


 6   up there.
  


 7       Q.    All right.  It's not only in front of you,
  


 8   but it's also in back of you, right?
  


 9       A.    That's true.
  


10       Q.    And here you've taken a statutory definition
  


11   for each of these terms, correct?
  


12       A.    Where there was one available, yes.
  


13       Q.    Well, I mean on this page, Slide 37, you have
  


14   statutory definitions, correct?
  


15       A.    Yes.
  


16       Q.    Do you have any disagreement with these
  


17   definitions from your professional standpoint?
  


18       A.    No.
  


19       Q.    Is your testimony throughout this hearing,
  


20   when you use the ordinary high water mark, using the
  


21   same definition as these statutory definitions?
  


22       A.    This is a pretty standard definition, so the
  


23   answer is yes.
  


24       Q.    Okay.  If you would turn to Slide 10,
  


25   Terminology.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 6    11/18/2015 1298


  


 1             Do you have it available, sir?
  


 2       A.    Yeah.  When you look over there, you're
  


 3   seeing what I'm seeing.
  


 4       Q.    Actually, I'm not seeing what you see, but
  


 5   it's okay.  We'll get there.
  


 6       A.    Well, you are, actually, so . . .
  


 7       Q.    I'm sorry?
  


 8       A.    You are seeing what I'm seeing, so that's the
  


 9   same as my screen.
  


10       Q.    It's one of those things where sometimes you
  


11   say it's all about perspective.  I'm blind, so I can't
  


12   see that, so --
  


13       A.    Oh.  My apologies.
  


14       Q.    That's all right.  We're working on it.
  


15             You have a definition of floodplain here.
  


16   It's a statutory definition, correct?
  


17       A.    I have a definition of watercourse, which is
  


18   a statutory definition.
  


19       Q.    Well -- oh, of watercourse.
  


20             And then -- so you don't have a definition of
  


21   floodplain in here then, do you?
  


22       A.    No.  I was looking for definitions at this
  


23   point that were in the navigability legislation.  There
  


24   may be -- in the State's enabling legislation for
  


25   floodplain management, there's probably a definition of
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 1   floodplain, but --
  


 2       Q.    But I'm referring to what you used in your
  


 3   report --
  


 4       A.    No.
  


 5       Q.    -- and the words you used when you used this,
  


 6   you built your PowerPoint, and when you testify.
  


 7       A.    I do not have a statutory definition of
  


 8   floodplain in here, as I recall.  There may be
  


 9   someplace else.
  


10       Q.    When you use floodplain in your testimony,
  


11   how do you define floodplain?
  


12       A.    The floodplain is an area that includes a low
  


13   flow or main channel that's ordinarily inundated and
  


14   the elevated areas that are also less frequently
  


15   inundated, and it's an area that's inundated by floods.
  


16       Q.    Does it include all the land to high water
  


17   mark?
  


18       A.    It generally would include lands beyond the
  


19   ordinary high water mark.
  


20       Q.    Beyond that?
  


21       A.    Yes.
  


22       Q.    And what would be a distinction of where it
  


23   would extend beyond the high water mark?
  


24       A.    Well, it depends on the magnitude or the
  


25   ordinariness of the flood.  If you recall the
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 1   definition of ordinary high water mark, it mentions
  


 2   specifically not the line that was created by unusual
  


 3   floods.  So the ordinary high water mark is in the part
  


 4   of the river that's bottomland that's ordinarily
  


 5   inundated.  A floodplain includes that, but also
  


 6   extends to areas that are less ordinarily inundated.
  


 7       Q.    In Exhibit 30, there's another statement that
  


 8   begins with "Includes a low flow."  Do you see that
  


 9   bullet?
  


10       A.    That would be what I just read to you.  Yes.
  


11       Q.    You didn't read me the one just above that?
  


12       A.    No.  I read you includes a low flow or main
  


13   channel that is less -- ordinarily inundated.
  


14       Q.    Okay.  And that -- the illustration in the
  


15   lower right-hand corner, is that -- how do you decide
  


16   in this cross section that you provided us where that
  


17   low flow channel is?
  


18       A.    I look for the blue area.
  


19       Q.    You look for what?
  


20       A.    Well, first of all, this is an illustration
  


21   of the floodplain, not of the low flow channel.  But in
  


22   this case, it seems pretty clear where the low flow
  


23   channel would be or the main channel, is the blue area
  


24   that's in the -- essentially the middle of the
  


25   floodplain.
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 1       Q.    And that arrow that goes across the concaved
  


 2   cross section, what are the points of the arrow
  


 3   referring to there?
  


 4       A.    There's a little code right underneath there
  


 5   that says "Valley."  So they're showing the valley
  


 6   width.
  


 7       Q.    Let's see.  Turning to Slide 11, Flood.  Do
  


 8   you see that one?
  


 9       A.    Yes.
  


10       Q.    On the first three bullet points, are any of
  


11   those statutory definitions?
  


12       A.    No.
  


13       Q.    Then what is the source of these definitions?
  


14       A.    Generally understand principles.  Those are
  


15   generally understood principles.  Sorry.
  


16       Q.    Well, for instance, would generally all
  


17   hydrologists agree with the definitions you think
  


18   you've placed here for the first four bullet points?
  


19       A.    Well, generally, hydrologists don't agree.
  


20   You have two hydrologists in the room, you're going to
  


21   get three opinions.  I think that's the joke that I
  


22   heard.
  


23       Q.    So are these your definitions then?
  


24       A.    No, they're taken from other places,
  


25   textbooks.  I didn't write down the sources of them


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 6    11/18/2015 1302


  


 1   here.  There are different ways of looking at the word
  


 2   "flood."  And I would say, generally, hydrologists, as
  


 3   a community, would understand these definitions and
  


 4   would say, yeah, that's generally correct.  In certain
  


 5   applications they might choose one over the other, as I
  


 6   think I talked about yesterday during somebody's
  


 7   cross-examination.  We had discussion on this topic.
  


 8   So depending on the what you're doing with the river,
  


 9   you may define what's a flood somewhat differently.
  


10       Q.    Is that true of the definition of drought
  


11   also?
  


12       A.    Drought is a very difficult thing to define.
  


13       Q.    Well, first of all, is there a source or a
  


14   citation that you used for the definition that's stated
  


15   here on this PowerPoint 11?
  


16       A.    Yeah.  This comes from NOAA.  Not the man
  


17   with the ark.  NOAA, the federal agency, the National
  


18   Oceanic and Atmospheric Administration, or whatever it
  


19   is.  It comes from their website.  So yeah.  I think
  


20   that's the question you asked me.
  


21       Q.    Sometimes what you provide is a statutory
  


22   reference, but for the NOAA we don't have a reference
  


23   to that website here.  Can you provide that?
  


24       A.    If you Google NOAA, the definition of
  


25   drought, you -- I'll spell it out for you here.
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 1       Q.    Yeah, it would be --
  


 2       A.    http://www.ncdc.noaa.gov/
  


 3   monitoring-references/dyk/drought-definition.
  


 4       Q.    So when we do that, we're going to get this
  


 5   definition right here?
  


 6       A.    You're going to get a long discussion of what
  


 7   drought can mean in different situations, of which I've
  


 8   boiled down here.
  


 9       Q.    I just wanted to understand the distinction
  


10   between the way you've referred to a citation and the
  


11   way lawyers have to deal with.  Google and Wikipedia
  


12   are not citations for us.  So we need a little more
  


13   instruction and specificity in order to be able to do
  


14   our work.  So thank you for that.
  


15             On Exhibit 12, you have a definition of
  


16   braided and you have a definition of meandering, and
  


17   you've cited -- have you found that?
  


18       A.    Slide 12?  Yes.
  


19       Q.    Yeah.  And you cited the Dictionary of
  


20   Geology.  Are these the complete definitions from that
  


21   dictionary?
  


22       A.    I don't recall.
  


23       Q.    Do you know what edition that is?
  


24       A.    No.
  


25       Q.    Is it pre-1810?
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 1       A.    No.
  


 2       Q.    I know you're weary of this and many other
  


 3   things, but in terms of the discussion of channel on
  


 4   Exhibit 18, do you find that exhibit?
  


 5       A.    Are you referring to Slide 18 or an exhibit
  


 6   number?
  


 7       Q.    Pardon me.  Slide 18 then.
  


 8       A.    Okay.
  


 9       Q.    Now, the first one up at "Channel," there's
  


10   an asterisk after that, and the asterisk refers to a
  


11   note at the bottom of the page, "Not defined by
  


12   ARS 37-1101."  Do you see that?
  


13       A.    I do.
  


14       Q.    And, therefore, are these definitions that
  


15   are not defined by a statute here defined simply by
  


16   you?
  


17       A.    Defined simply by me.
  


18       Q.    Well, you can take the "simply" out, if you
  


19   want, because I don't think you're simple at all.
  


20             So are they defined by you?
  


21       A.    I probably used my Dictionary of
  


22   Geomorphology in conjunction with the glossary that we
  


23   have in the Land Department reports and the experience
  


24   that I have thinking about these topics.  So . . .
  


25       Q.    So the answer would be, yes, they were
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 1   defined by you?
  


 2       A.    You know, I put the slide together, so I
  


 3   chose these particular words; and the source, I didn't
  


 4   write down the source.  These are kind of commonly
  


 5   understood things, at least in my field.
  


 6       Q.    So you think in your field, which is the
  


 7   field of hydrology, correct?
  


 8       A.    I'm a hydrologist, a geomorphologist and a
  


 9   civil engineer.
  


10       Q.    Okay.  In that field, would those definitions
  


11   have the concurrence of your colleagues?
  


12       A.    Yes, I think so.
  


13       Q.    Okay.
  


14       A.    Now that I'm sitting here thinking about it,
  


15   I think the first bullet actually comes from Webster's,
  


16   Webster's Dictionary.
  


17       Q.    Which bullet?  And that bullet says what?
  


18       A.    The top bullet, "An open conveyance of
  


19   surface water having a bottom and sides in a linear
  


20   configuration."
  


21       Q.    On Exhibit or Slide 21, you have
  


22   "Terminology" and you say "U.S. Army Corps of
  


23   Engineers" and then you have a quote.
  


24             What's the quote say?
  


25       A.    The quote says, "The most common channel type
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 1   in dry regions, compound channels are characterized by
  


 2   a single, low-flow meandering channel inserted into a
  


 3   wider braided channel network."
  


 4       Q.    Do you agree with that?
  


 5       A.    I do.
  


 6       Q.    On Slide 22, do you see that slide that's a
  


 7   cross section?
  


 8       A.    Yes.
  


 9       Q.    Where is the high water mark in this
  


10   illustration here?
  


11       A.    Yeah, this illustration is not intended to
  


12   depict ordinary high water mark.  And so in order to
  


13   answer that question, we would need to have some
  


14   information about vegetation, soils, frequency of
  


15   inundation and that sort of thing.
  


16       Q.    So there's not any high water mark marked
  


17   here.  It's simply an illustration of various shapes of
  


18   channels?
  


19       A.    This is an illustration of what a compound
  


20   channel could be generalized to look like.
  


21       Q.    Well, in Slide 23, can you pull that up,
  


22   please?
  


23       A.    Yes.
  


24       Q.    Could you read that first?
  


25       A.    The slide is entitled "Terminology."  The


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 6    11/18/2015 1307


  


 1   first main bullet says, "So...What is the 'Channel?'"
  


 2             Sub-bullet number one, "It depends-objective,
  


 3   intent, speaker."
  


 4             Second bullet, "Navigable channel versus
  


 5   flood channel.
  


 6             Third bullet, "Characterizing river
  


 7   [condition] or low flow conveyance."
  


 8             Fourth bullet, "Flood impact study versus
  


 9   boating guide."
  


10             A blank line.
  


11             And then the fifth bullet says, "The
  


12   terminology is easily confused."
  


13       Q.    Do you agree with that?
  


14       A.    I would believe our history of testimony over
  


15   the last year or so is certainly evidence of that.
  


16       Q.    Would it be accurate to say that your
  


17   testimony is that of a boater?
  


18       A.    As I said before, I am a boater, and I'm also
  


19   other things.
  


20       Q.    Could you answer that with a yes or a no?  Is
  


21   your testimony here and before this Commission the
  


22   testimony from the perspective of a recreational
  


23   boater?
  


24       A.    My answer is that it's the boater -- I'm a
  


25   boater and I am other things --
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 1       Q.    Wait a minute.  I just want to --
  


 2       A.    -- and my testimony is --
  


 3       Q.    This is a test.  Do I have hair?
  


 4                  MR. SLADE:  Mr. Sparks, you asked him a
  


 5   question, and he's answering it in complete form, which
  


 6   he has --
  


 7                  MR. SPARKS:  I just want to know if he
  


 8   knows how to say the word "Yes."
  


 9                  CHAIRMAN NOBLE:  Mr. Slade, Mr. Slade.
  


10   BY MR. SPARKS:
  


11       Q.    Do I have hair?
  


12       A.    Yes, you do have hair.
  


13       Q.    Okay, good.  That wasn't even a yes.  That
  


14   was more than a yes.  So if you can answer this
  


15   question with a yes, I would be grateful if you would
  


16   do that.
  


17       A.    If you ask me yes/no questions, I will answer
  


18   simply yes and no, and I believe my performance over
  


19   the last many days of testimony indicates that I'm
  


20   doing my best to do that.
  


21       Q.    Well, you need to get on your best horse
  


22   again.
  


23                  CHAIRMAN NOBLE:  Mr. Sparks --
  


24                  MR. SPARKS:  Yes, sir.
  


25                  CHAIRMAN NOBLE:  -- please go ahead and
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 1   ask the question again.  You might need to rephrase it.
  


 2   BY MR. SPARKS:
  


 3       Q.    Is your testimony before the Commission that
  


 4   from the perspective of a recreational boater?
  


 5       A.    Not solely, no.
  


 6       Q.    So is part of it yes?
  


 7       A.    Yes, which is what I said before.
  


 8       Q.    I wanted to talk with you a few minutes about
  


 9   boats again.
  


10             Would you bring up Exhibit 44?  And the
  


11   picture in the lower right-hand corner, is there any
  


12   way to blow that up so it can be seen better?
  


13       A.    How's that?
  


14       Q.    Can you tell how many people are in that
  


15   watercraft?
  


16       A.    The one in the foreground, closest to us?
  


17       Q.    Yes.
  


18       A.    At least four.
  


19       Q.    Well, that's a painting, isn't it?
  


20       A.    It's a drawing of some kind.  It's not a
  


21   photograph.
  


22       Q.    Do you have any idea the vintage of this
  


23   photograph?  Well, it's a -- it's not a photograph.  Of
  


24   this image, the vintage of this image?
  


25       A.    I don't.
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 1       Q.    And why is it in here?
  


 2       A.    Well, I think we talked about this in some
  


 3   detail yesterday and in my direct testimony.  This
  


 4   slide here -- is it okay if I reduce it so we see the
  


 5   whole slide?  Is that okay with you?
  


 6       Q.    Sure.
  


 7       A.    This slide here is talking about
  


 8   obstructions, and I'm contrasting what might be an
  


 9   obstruction to a large draft -- a deep draft boat, like
  


10   a barge, versus a shallow draft canoe, for instance --
  


11   a shallow draft boat, for instance, a canoe.
  


12             So I'm giving you a picture in the upper part
  


13   of a large barge pushing a lot of floating canisters
  


14   upstream and then a picture of an old-time canoe going
  


15   down a rough river.  I'm just trying to draw a contrast
  


16   between what might be an obstacle for one type of boat
  


17   and another type of boat.
  


18       Q.    Do you think that boat, the canoe with four
  


19   people in it, do you think that boat could navigate
  


20   Segment 2 of the Upper Salt?
  


21       A.    Yes, at certain flow rates.
  


22       Q.    Can you tell that boat's proposing to go
  


23   downstream or upstream from this illustration?
  


24       A.    The folks in this illustration at the moment
  


25   of the drawing or what they're depicting in the
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 1   drawing, they're going downstream.
  


 2       Q.    Can you refer to Slide 283?
  


 3             Do you have that available to you?
  


 4       A.    I do.
  


 5       Q.    The slide on the left has a single person
  


 6   standing in a watercraft.  Can you tell what that is?
  


 7       A.    That's a canoe.
  


 8       Q.    Is it a photograph or illustration?
  


 9       A.    I believe it's a photograph.
  


10       Q.    And what's the purpose of this photograph in
  


11   this illustration?  Why is it in your report?
  


12       A.    In this section of my talk, I'm talking about
  


13   comparing modern boating and historical boating and
  


14   similarity of boats.  And there's been some suggestion
  


15   that historical boats are incapable of navigating rocky
  


16   or shallow rivers, and the point here is that's not the
  


17   case.
  


18             This is a picture from 1904 showing a guy in
  


19   a canoe poling his way up a very small, very rocky
  


20   river.  You can see him in the picture on the right.
  


21   In this case, that's a picture of a guy poling
  


22   upstream, which looked to be Class II rapids, in a
  


23   canoe, and that was from 1910.  Those are wood and
  


24   canvas boats.
  


25       Q.    Can you tell what they are?  You can tell
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 1   that they're canvas?
  


 2       A.    Yeah, in the article they're described.
  


 3   But --
  


 4       Q.    So you're saying --
  


 5       A.    -- they're certainly not ABS plastic boats,
  


 6   but they are -- some of these boats are -- they're
  


 7   either wood or canvas.
  


 8       Q.    Are you speculating that that's what they
  


 9   are?
  


10       A.    No.
  


11       Q.    And so how do you know what they are?
  


12       A.    Well, we know what they aren't, and what's
  


13   left is wood or canvas.
  


14       Q.    Well, what aren't they?
  


15       A.    They're not ABS plastic.  They're not
  


16   aluminum.
  


17       Q.    They're not professional grade --
  


18       A.    They're not fiberglass.
  


19       Q.    They're not professional grade watercraft,
  


20   whitewater craft?
  


21       A.    No, I would think these may qualify for that.
  


22       Q.    The picture on the right, is that person also
  


23   poling upstream on a river in Maine?
  


24       A.    The magazine is from In The Maine Woods, and
  


25   he is poling upstream, yes, according to the caption, a
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 1   guy named Frank.
  


 2       Q.    On Exhibit 284, can you pull that up, please?
  


 3             Do you know the -- I see that you say that
  


 4   this photograph is in the -- well, I can't read the
  


 5   word.  It's in some archive that you referred to?
  


 6       A.    Yes.
  


 7       Q.    And what is that archive?
  


 8       A.    It's an archive of canoeing in canoeing
  


 9   materials, boat materials.
  


10       Q.    And what's the vintage of the watercraft in
  


11   this picture?
  


12       A.    I don't know.  I do know that it's a birch
  


13   bark canoe.
  


14       Q.    And do you know --
  


15       A.    Birch bark canoes were built long before
  


16   Arizona became a state; in fact, in 1700s and before.
  


17       Q.    How much birch does Arizona have growing in
  


18   it?
  


19       A.    The point here is not whether birch bark
  


20   canoes were used in Arizona, although somebody could
  


21   bring a birch bark canoe out here and use it.
  


22             The point is that even birch bark canoes are
  


23   able to be used on shallow, rocky rivers, and that the
  


24   technique that was developed in this case is also
  


25   relevant.  It's called snubbing.  So at low flow,
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 1   rivers like the Salt Segment 2, snubbing would be a
  


 2   very effective technique to get downstream because the
  


 3   current is not at all very pushy.  So when going
  


 4   through these low, rocky areas, you can stop yourself
  


 5   with your snubbing pole, rotate the bow around where
  


 6   there are obstacles in front of you and you work your
  


 7   way through.  So it would be a very effective way of
  


 8   getting through the rocky rapids in Segment 2 in low
  


 9   water.
  


10       Q.    I'm going to follow up on my question.  Do
  


11   you know of any birch bark tree -- birch trees
  


12   available in Arizona for constructing a canoe like
  


13   this?
  


14       A.    No.
  


15       Q.    Do you know of any other kind of bark from a
  


16   tree in Arizona that could be used to build a boat like
  


17   this?
  


18       A.    No.
  


19       Q.    On Exhibit 285, do you find that?
  


20       A.    Yes.
  


21       Q.    Can you tell whether that person's going
  


22   upstream or downstream?
  


23       A.    Well, the caption there says, "Paul poles his
  


24   canoe up Allagash Stream," so I'll assume that to be
  


25   going up.
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 1       Q.    So is that Paul you?
  


 2       A.    Is Paul me?  No.  I'm Jon.
  


 3       Q.    And who is Paul?
  


 4       A.    No idea.  Paul is the guy in the picture.
  


 5       Q.    The source of this picture is what?
  


 6       A.    The same source as the previous photos we've
  


 7   been looking at.
  


 8             And the point here is that this is a cedar
  


 9   and canvas canoe, and you note the -- well, if you
  


10   didn't know it was a cedar and canvas canoe and you
  


11   didn't know it was an old picture, you would look at
  


12   that and go that's like a canoe just like every other
  


13   canoe.  It looks just like the canoe they make today --
  


14       Q.    Yeah.
  


15       A.    -- in its shape and its rigidity and design.
  


16       Q.    How many trips have you taken on Section 2 of
  


17   the river, Segment 2?
  


18       A.    Between 10 and 20.
  


19       Q.    On any of those trips, did you ever pole your
  


20   way back up to the starting point?
  


21       A.    No.
  


22       Q.    Could you do that?
  


23       A.    Yes.
  


24       Q.    So you wouldn't have to get out of your boat
  


25   at all; just get out the pole and poke your up there,
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 1   huh?
  


 2       A.    No, I didn't say that.  You didn't ask me.
  


 3   Would I get out of my boat?  Yes, there's some spots
  


 4   where I would get out of my boat.
  


 5       Q.    How long would it take you to get back up to
  


 6   your starting point from, for instance, Cibecue Creek
  


 7   by poling?
  


 8       A.    Well, not having done it and not being
  


 9   particularly skilled at poling, longer than it would
  


10   take going downstream, because you're fighting current
  


11   and you're fighting gravity.  Depends on the flow rate.
  


12   I wouldn't recommend trying to pole at high flow.
  


13       Q.    Do you know anybody that's over poled their
  


14   way back upstream through Segment 3 or 2?
  


15       A.    I do not.
  


16       Q.    Do you recall the testimony about the change
  


17   in elevation from Highway 60 bridge to the end of
  


18   Segment 2?
  


19       A.    Well, I know I have a profile in there.  You
  


20   could get that information from that.
  


21             As I sit here today, I don't recall.
  


22       Q.    Do you know the approximate drop in elevation
  


23   per mile during that Segment 2 stretch or Segment 2
  


24   segment?
  


25       A.    I could hazard a guess or I could look it up.
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 1   It's up to you.
  


 2       Q.    Well, I would rather have the fact, but if
  


 3   you -- is it someplace in your report?
  


 4       A.    Sure.
  


 5       Q.    Then can you refer to it?
  


 6       A.    Yeah.  It will take me a minute to find it
  


 7   here.
  


 8             Segment 2, you asked me specifically about
  


 9   the highway bridge.  So the highway bridge elevation is
  


10   about 3,400 feet, and the end of Segment 2 is just
  


11   downstream of Quartzite.  That looks like it's about
  


12   2,500.  So let's say 34 to 25, 1,100 feet, something
  


13   like that.
  


14       Q.    1,100 feet at how many miles?
  


15       A.    32.8.
  


16       Q.    I'm sorry, I didn't hear you.
  


17       A.    32.8.
  


18       Q.    I want to talk to you about a couple of
  


19   historical references that you made.
  


20             Do you recall referring to some beaver
  


21   trappers having trapped, what I understood your
  


22   testimony to be, on part of the Lower Salt, I believe
  


23   it would be Segment 6, at sometime in the early part of
  


24   the -- or late part of the 1800s?
  


25       A.    Do you have a specific slide you're referring
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 1   to?
  


 2       Q.    No.  I just asked you if you recall that
  


 3   testimony?
  


 4       A.    I do recall that the trappers came up the
  


 5   Salt River, yeah.
  


 6       Q.    And do you know where they trapped on the
  


 7   Salt River?
  


 8       A.    No, not specifically.
  


 9       Q.    Do you know whether they were successful at
  


10   trapping on the Salt River?
  


11       A.    I would have to look at the specific sources.
  


12   I guess I know they went through there.  I know I think
  


13   we had references that beaver were plentiful in some
  


14   parts, and I don't recall any specific thing about how
  


15   much they got.
  


16       Q.    I realize we're talking about beavers right
  


17   now, but I wanted to go back to your green boat/red
  


18   boat thing.
  


19             Do you have Exhibit 218 available?
  


20       A.    Yes.
  


21       Q.    On the left-hand side, can you describe
  


22   what's shown there?
  


23       A.    There are two canoes.  One of them is upside
  


24   down; one of them is right side up.  This is below
  


25   Quartzite in the pool before you get to Corkscrew.
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 1       Q.    And are both of those your canoes?
  


 2       A.    Neither of those canoes is mine.
  


 3       Q.    Were you there when this happened?
  


 4       A.    I was not.
  


 5       Q.    How about the photograph insert just above
  


 6   that?
  


 7       A.    This is one of the canoes negotiating
  


 8   Quartzite Rapid.
  


 9       Q.    Is that you or one of your canoes?
  


10       A.    Neither of these.  No, this is not my trip.
  


11       Q.    I just wondered if you thought maybe a red
  


12   canoe was more capable of negotiating these difficult
  


13   locations than a green one?
  


14       A.    Is that a joke?
  


15       Q.    Yeah.
  


16       A.    A good one.
  


17       Q.    Thank you.  I just wanted to make sure that,
  


18   you know, that if there's a color distinction that we
  


19   need to make, we should make it.
  


20             Back to the beaver trappers.  We don't know
  


21   whether they were successful or not, do we?
  


22       A.    On the Salt River, no, I don't know
  


23   specifically whether they were successful in terms of
  


24   getting beaver or not.  I don't recall.  There may be
  


25   information in the report.  It's not fresh in my memory
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 1   at the moment.
  


 2       Q.    Do you know anything about trapping beavers?
  


 3       A.    A little bit.
  


 4       Q.    Have you ever done it?
  


 5       A.    I have not.
  


 6       Q.    Do you know what the strategy of beavers
  


 7   seems to be in terms of whether they build a dam or
  


 8   whether they build a lodge in the bank?
  


 9       A.    I have read some of that and talked at some
  


10   length with beaver experts from the Game & Fish
  


11   Department on that topic, so I know a little bit about
  


12   that; but I'm reporting on the expertise of others.
  


13       Q.    So in terms of a beaver that builds a dam,
  


14   where would the beaver place his lodge if it was sited
  


15   in a location where a beaver dam was constructed?
  


16       A.    So its -- okay.  From what I understand,
  


17   beavers may have their lodge in a bank, rather than
  


18   building a woody lodge.  So that I don't know that it's
  


19   necessarily related to the dam per se.
  


20       Q.    So you're not familiar with any beaver lodges
  


21   that are located within the inundated stream built by a
  


22   beaver dam?
  


23       A.    You're talking specifically?  In general,
  


24   yes, I have seen beaver lodges on streams in places.  I
  


25   have never seen a beaver dam across the river on the
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 1   Salt anyplace.  I've seen lots of beaver sign, beaver
  


 2   slides, beaver chew, that sort of thing; but never seen
  


 3   a beaver dam.  And from what I understand, the Salt
  


 4   River would not be conducive -- the Upper Salt would
  


 5   certainly not be conducive to building dams, nor in the
  


 6   Lower reach would it be conducive.
  


 7       Q.    Nor in the Lower reach what?
  


 8       A.    Would not be conducive to building dams.
  


 9       Q.    And when they build their lodge in the bank,
  


10   what kind of bank is required for the proper
  


11   construction of a beaver lodge?
  


12       A.    That, I don't know.  I would imagine it would
  


13   have to do something with some kind of soil that is
  


14   rigid enough or cohesive enough that you can dig
  


15   underneath it and not have it collapse on you.
  


16       Q.    Do you know whether the entrance to the lodge
  


17   needs to be underwater?
  


18       A.    That's typically the way it's done, yes.
  


19       Q.    I'm sorry, what?
  


20       A.    I believe that's how it's done, yeah.
  


21       Q.    And do you know the elevation of the living
  


22   area within the lodge, whether it's bank-dwelling or
  


23   lodge-dwelling?
  


24       A.    I believe that they like their living areas
  


25   to be not underwater.
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 1       Q.    And do you know how they -- how high above
  


 2   the elevation of the inundated area they place their
  


 3   living area?
  


 4       A.    I don't.
  


 5       Q.    And in all your time on these rivers, you've
  


 6   never seen a beaver lodge constructed in the water out
  


 7   of logs and other vegetation?
  


 8       A.    I have seen a lodge on the river in the
  


 9   effluent-dominated reach downstream of the 91st Avenue
  


10   treatment plant that was midstream.  However, that
  


11   reach is substantively altered from its ordinary and
  


12   natural condition.
  


13             On the reaches of the river in its ordinary
  


14   and natural condition, I have never seen a beaver lodge
  


15   on the river, nor have I talked with anybody who's seen
  


16   one on the Salt, nor have I seen a picture of one.
  


17       Q.    And none of your historical material refer to
  


18   whether the lodges were built with the aid of dams and
  


19   located in the river or in the banks?
  


20       A.    I don't recall anything on the Salt River --
  


21   just to be clear, I'm talking about the Salt River. --
  


22   where anybody described -- I can't recall seeing a
  


23   historical description of dams across the river, beaver
  


24   dams across the river.  Some descriptions of beaver,
  


25   yeah.  No, I don't recall anything like that.
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 1       Q.    So is your supposition or conclusion that,
  


 2   basically, if beavers are going to be building their
  


 3   homes in Segments 2 through -- or 1 through 6 on the
  


 4   Salt River, that they would do that in a bank
  


 5   construction lodge?
  


 6       A.    Yes.
  


 7       Q.    Without the --
  


 8       A.    Or on a side channel or a slew.
  


 9       Q.    And do you think that would also be true in
  


10   the late 1800s?
  


11       A.    Yes.
  


12       Q.    Can you think of any reason why somebody
  


13   would need a boat to trap beaver in a bank-dwelling
  


14   lodge?
  


15       A.    To eliminate the scent.
  


16       Q.    Do you know what a Conibear is?
  


17       A.    No.
  


18       Q.    Do you know what a drowning trap is?
  


19       A.    No.
  


20       Q.    You're definitely not a country boy, are you?
  


21       A.    I have lived in Phoenix since 1990.  I grew
  


22   up in --
  


23       Q.    That will make you a country boy.  That's
  


24   good enough.
  


25       A.    I grew up in the country.  I spent my time
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 1   outdoors.
  


 2       Q.    I also wanted to talk to you about the report
  


 3   that you had that referred to the transfer of, I
  


 4   believe it was, 10 tons of wheat on -- in what you
  


 5   referred to as Segment 6.
  


 6       A.    It was 5 tons, but yes.
  


 7       Q.    5 tons?
  


 8             Well, assuming that those are American tons,
  


 9   that would be 2,000 or, what, 10,000 pounds?
  


10       A.    Right.
  


11       Q.    What kind of a -- and I think your reference
  


12   is that it was in a flatboat.  Do you recall that?
  


13       A.    Yes.
  


14       Q.    Is there anything in the report that says it
  


15   was in a flatboat?
  


16       A.    I have the article itself.  Why don't we look
  


17   at that.
  


18             The article from the Arizona Weekly Miner,
  


19   May 3rd, 1873.  I'm going to read you the entire
  


20   article.
  


21             "The Salt River is navigable for small craft,
  


22   as last week L. Vandermark and William Kilgore brought
  


23   five tons of wheat, in a flat boat, from Hayden Ferry
  


24   down the river to the mouth of Swilling canal and
  


25   thence down the canal to Hellings & Company's mill."
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 1             So it says it's a flatboat.
  


 2       Q.    Do you know how big a flatboat would have to
  


 3   be to carry 5 tons of wheat?
  


 4       A.    Yes.
  


 5       Q.    How big?
  


 6       A.    I did some rough calculations, and I'm just
  


 7   going to go look for that particular page here.
  


 8             So I made a -- I looked up what a cubic foot
  


 9   of wheat would weigh.
  


10       Q.    Yeah.
  


11       A.    So I got a volume of about 203 cubic feet,
  


12   and that's basically about -- if you were stacking it
  


13   up and it was stacked in a normal density, and I'm
  


14   fully willing to let somebody else come in and tell me
  


15   exactly what this particular kind of wheat weighs, but
  


16   based on the assumptions that I made, I got that it
  


17   would be about 10 feet long by 5 feet wide and 4 feet
  


18   high.  So if you were willing to stack wheat in its
  


19   containers up to 4 feet high in your boat, you would
  


20   have a 10 by 5 footprint.
  


21       Q.    So what weight did you give a cubic foot of
  


22   wheat?
  


23       A.    I'm going to need to back-calculate that.  I
  


24   didn't write that down here.
  


25             So I had -- yeah, I'm going to need to
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 1   back-calculate it.  So is it important to you?
  


 2       Q.    Yeah.
  


 3       A.    I lost my pen.
  


 4                  CHAIRMAN NOBLE:  Mr. Sparks?
  


 5                  MR. SPARKS:  Yes, sir.
  


 6                  CHAIRMAN NOBLE:  Perhaps we could have
  


 7   him do that a little bit more during lunch and then
  


 8   come back after lunch?
  


 9                  MR. SPARKS:  Yes, sir.
  


10                  CHAIRMAN NOBLE:  Would that be all
  


11   right?
  


12                  MR. SPARKS:  You're the boss.
  


13                  CHAIRMAN NOBLE:  Gosh.
  


14                  THE WITNESS:  50 pounds per cubic foot.
  


15                  CHAIRMAN NOBLE:  Commissioner, chair,
  


16   judge, boss.  I'm in good shape today.
  


17                  We will come back from lunch at
  


18   1:00 p.m.
  


19                  Thank you very much, by the way,
  


20   Mr. Fuller for that answer.
  


21                  (A lunch recess was taken from
  


22   12:00 noon to 1:03 p.m.)
  


23                  CHAIRMAN NOBLE:  Good afternoon,
  


24   everyone.  Welcome back to the hearing.  Let the record
  


25   reflect the Commissioners present.
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 1                  Are we ready for roll, Mr. Mehnert?
  


 2                  DIRECTOR MEHNERT:  Commissioner Allen?
  


 3                  COMMISSIONER ALLEN:  Here.
  


 4                  DIRECTOR MEHNERT:  Commission Horton?
  


 5                  COMMISSIONER HORTON:  Here.
  


 6                  DIRECTOR MEHNERT:  Chairman Noble?
  


 7                  CHAIRMAN NOBLE:  Here.
  


 8                  DIRECTOR MEHNERT:  And Commissioner
  


 9   Henness is not present this afternoon.  Our attorney,
  


10   Fred Breedlove, is.
  


11                  CHAIRMAN NOBLE:  Mr. Fuller, are you
  


12   set?
  


13                  THE WITNESS:  Yes, sir.
  


14                  CHAIRMAN NOBLE:  Mister -- go ahead,
  


15   Joe.
  


16                  MR. SPARKS:  Thank you.  I'm glad you
  


17   just didn't say Bubba.
  


18   BY MR. SPARKS:
  


19       Q.    Mr. Fuller, I asked you about the
  


20   calculations that you did to estimate the size of a
  


21   boat and the character of a boat and to carry 5 tons of
  


22   wheat, and you were going to look into that over the
  


23   lunch hour.
  


24             How did you determine that, how you were
  


25   going to calculate the weight of a cubic foot of wheat?
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 1       A.    The weight I used was I believe the question
  


 2   you asked me.  If we had 10,000 pounds --
  


 3       Q.    Right.
  


 4       A.    -- and 200 cubic feet, that would be
  


 5   50 pounds per cubic foot.
  


 6       Q.    So how did you decide that that was how many
  


 7   cubic feet?  So you just divided 10,000 by what, 50?
  


 8       A.    Yeah.  So the value that I had was -- it
  


 9   would be about 203 cubic feet.
  


10       Q.    Yeah.  So do you know what kind of wheat that
  


11   was?  Your report doesn't say, does it?
  


12       A.    It does not.
  


13       Q.    So if it was hard red, durum or seminal, you
  


14   wouldn't know the difference between that, those
  


15   weights?
  


16       A.    No.  I would be interested to look at
  


17   whatever expert proposed whatever density and be happy
  


18   to look that over.
  


19       Q.    It's not necessary for this.
  


20             And so would you summarize the dimensions of
  


21   the watercraft that you think would handle that
  


22   particular quantity of wheat?
  


23       A.    Well, if it were a flatboat, it would need to
  


24   be bigger than any number of dimensions that would add
  


25   up to being able to haul 203.  But the simplest would
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 1   be if it were 10 by 5 by 4 or 10 by 5 and you piled it
  


 2   4 feet high, that would do it.  So a little bit bigger
  


 3   than that to account for edges and maybe some room to
  


 4   walk around, but that would do it.
  


 5       Q.    Well, do you think that that's enough
  


 6   displacement, surface area displacement on the bottom
  


 7   of the boat, to hold 5 tons of wheat up?
  


 8       A.    The more -- the bigger your boat, the less
  


 9   displacement you would have.  We have no information as
  


10   to what the dimensions of the boat would be.
  


11       Q.    Yeah.  I'm just trying to figure out what
  


12   kind of boat would have been necessary to do that and
  


13   how much water it would take -- what kind of draft it
  


14   would take to haul that amount of wheat.
  


15             For instance, do you have any idea how many
  


16   acres of wheat that would be, that harvest?  For
  


17   instance, do you know what a good, decent harvest of
  


18   wheat is in terms of bushels?
  


19       A.    No.
  


20       Q.    And do you know how many cubic feet a bushel
  


21   of wheat would have in it?
  


22       A.    Offhand, no.  I mean that's how we started
  


23   the calculation --
  


24       Q.    Yeah.
  


25       A.    -- was to figure out what the volume of a
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 1   bushel was.
  


 2       Q.    So, actually, with those dimensions that you
  


 3   gave, you don't know whether that boat's going to sink
  


 4   or not, do you?
  


 5       A.    I do know it's not going to sink.
  


 6       Q.    How do you know that?
  


 7       A.    Because the newspaper article said it didn't.
  


 8       Q.    But it didn't give the dimensions of the
  


 9   boat.
  


10       A.    All I'm telling you is that it's a flatboat,
  


11   and I'm telling you the approximate rough volume of the
  


12   load.  I'm not making any testimony as to the size of
  


13   the boat.
  


14       Q.    Okay.
  


15       A.    I've already told you that the bigger the
  


16   footprint of the boat, the more displacement you have,
  


17   the less draw you're going to need.
  


18       Q.    There you go.
  


19             I want to go to your expertise in fluvial
  


20   hydrology and the mechanics of the river for a couple
  


21   of minutes.
  


22             What category did you give to the, let's
  


23   say -- wasn't your testimony about Reach 5 that it was
  


24   in its ordinary and natural condition now?
  


25       A.    The physical condition of the river --
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 1       Q.    Right.
  


 2       A.    -- I believe to be substantially in its --
  


 3       Q.    Would be what?
  


 4       A.    Substantially in its ordinary and natural
  


 5   condition, yes.
  


 6       Q.    Now, right now, the way that riverbed is,
  


 7   it's cobbles and gravel, right?
  


 8       A.    Yes.
  


 9       Q.    But under its ordinary and natural condition,
  


10   wouldn't it have had silt and mud and banks and
  


11   shallows built by silt and mud being transferred down
  


12   the river?
  


13       A.    There is also sand and silt and a certain
  


14   fraction of clay, I'm sure, out there now.
  


15       Q.    But the material is being trapped by the
  


16   dams, that silt and sand and mud been substantially
  


17   trapped by the dams now, isn't it?
  


18       A.    There is a good deal of material that is
  


19   trapped by the dams, yes.
  


20       Q.    Your Slide No. 137, could you pull that up,
  


21   please?
  


22             Mr. Fuller, one thing I can see is there's
  


23   two big yellow things behind you.  You should watch
  


24   out.
  


25       A.    Thanks.
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 1       Q.    They could be school buses.
  


 2             Oops.
  


 3             That second bullet point, would you read
  


 4   that, please?
  


 5       A.    On Slide 137?
  


 6       Q.    Yes.
  


 7       A.    This is citing from Bob Webb and others, a
  


 8   book called Ribbon of Green, and the bullet says,
  


 9   "page 318, USR Segment No. 5 - dams deprived reach of
  


10   sediment, making it more cobbly and less vegetated than
  


11   before dams."
  


12       Q.    You agree with that statement, right?
  


13       A.    To a degree, yes.
  


14       Q.    Well, what degree don't you agree with it?
  


15       A.    Well, the limit downstream of a dam is going
  


16   to be the function of the amount of sediment that's
  


17   delivered, the amount it's able to derive from the bed
  


18   and banks, the resistance of the material that's there
  


19   naturally.  So there's going to be some impact.  The
  


20   degree downstream that that impact is felt is a
  


21   variable.
  


22       Q.    But that condition is substantially different
  


23   now in terms of the amount of silt and mud, for
  


24   instance, in that reach than it would have been in
  


25   natural condition, correct?
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 1             Did I interrupt someone?
  


 2             No?
  


 3             Correct?
  


 4       A.    There would be less silt and mud, but a lot
  


 5   of the silt and mud -- there was still a fair degree of
  


 6   silt and mud being delivered, but there's a substantial
  


 7   difference in the amount of sands and gravels and
  


 8   larger.
  


 9       Q.    And one of the things that happens in a river
  


10   that is unimpeded by a dam is that the variation in the
  


11   flow and velocity of flow moves the materials around at
  


12   a different rate and into different locations, doesn't
  


13   it?
  


14       A.    I'm trying to dissect your question here,
  


15   so --
  


16       Q.    Let me just take the question apart.
  


17       A.    Sure.
  


18       Q.    In ordinary and natural conditions, without
  


19   the impediment of a dam, the river fluctuates in
  


20   volume, correct?
  


21       A.    Yes.
  


22       Q.    And the fluctuation in volume causes, in the
  


23   fluvial morphological process, different weights and
  


24   densities of materials to be redistributed at different
  


25   locations in the riverbed, doesn't it?
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 1       A.    To a degree, it can, yes.
  


 2       Q.    Well, isn't that one of the primary
  


 3   mechanisms in morphology?
  


 4       A.    The inflow of water and sediment, yes.
  


 5   It's --
  


 6       Q.    Yeah.
  


 7       A.    Those are both --
  


 8       Q.    So and then --
  


 9       A.    -- significant factors in the shaping of
  


10   morphology of a stream.
  


11       Q.    Yeah.  And then the velocity of that water
  


12   also changes the way materials are sorted by the river
  


13   and redistributed?
  


14       A.    Yes.
  


15       Q.    And so in ordinary and natural conditions,
  


16   there would have been sand bars and mud banks in that
  


17   reach, which is Reach 5, correct?
  


18       A.    Well, I will grant you that there would be
  


19   more sand in transport.  I'm not sure there would be
  


20   more sand bars.
  


21       Q.    Well, quantitatively --
  


22       A.    And there's probably --
  


23       Q.    Pardon me.  Go ahead.
  


24       A.    There would probably be more sand in the bed,
  


25   and in the bars there would probably be a greater sand
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 1   fraction.
  


 2             Mud banks?  No, I wouldn't really expect to
  


 3   find mud banks on the Salt River Segment 5.
  


 4       Q.    What would happen to those fine materials?
  


 5       A.    They would stay in transport.  There would
  


 6   be -- yeah, most of them stay in transport.
  


 7       Q.    So the material that's finer than sand is
  


 8   accounted for by the sand, the reference to sand, your
  


 9   reference to sand?
  


10             For instance, silt and clay, what happens to
  


11   that?
  


12       A.    Yeah, a lot of the clay would remain in
  


13   suspension in transport.
  


14       Q.    Well, it remains in suspension until the
  


15   velocity gets so slow that it settles out, right?
  


16       A.    Correct.
  


17       Q.    Okay.  Well, then it doesn't remain in
  


18   suspension forever.  It redistributes itself at the
  


19   rate and -- according to the rate and velocity of the
  


20   river, correct?
  


21       A.    This is your testimony?
  


22       Q.    I'm asking you a question.  Is that correct?
  


23       A.    Yes.  So as --
  


24       Q.    Okay.  Well, then I'm doing pretty good.
  


25       A.    You know, I'm going to finish answering my
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 1   question.  You have a question here.  So you asked me
  


 2   whether the mud settles out.  So a clay fraction will
  


 3   settle out if the velocity is slow enough.  I don't
  


 4   believe that in ordinary and natural condition we
  


 5   would -- in the main channel of the river we would have
  


 6   velocity slow enough to settle out mud.  If there were
  


 7   slews along the side or, during floods, in backwater
  


 8   areas, then certainly you would drop out some clays.
  


 9   But having got a Master's degree and looking at the
  


10   Salt River flood deposits, I can tell you they're
  


11   dominantly sandy.
  


12       Q.    And you started doing that long after four
  


13   dams were constructed across the river, correct?
  


14       A.    We were working upstream from the dams.
  


15       Q.    And where upstream from the dams did you
  


16   work?
  


17       A.    On the Salt River we were working upstream of
  


18   the 288 bridge about two and a half miles, as I recall.
  


19       Q.    Upstream on the Salt?
  


20       A.    Yes, on the Salt.
  


21       Q.    Yeah.  How about upstream on Tonto Creek?
  


22       A.    The Tonto Creek reach we were downstream of
  


23   Gisela and upstream of -- well, if you know where the
  


24   76 Ranch is, we were just downstream of there.
  


25       Q.    And so in that area there are large silt
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 1   deposits, aren't they, aren't there?
  


 2       A.    It's silty fine sand, so I would -- sand is
  


 3   the dominant characteristic of the slackwater deposits
  


 4   on the Upper Salt.
  


 5       Q.    Well, I'm trying to get you now over on the
  


 6   Tonto end of the place --
  


 7       A.    Same deal.
  


 8       Q.    -- which is another contributor to the water
  


 9   that would eventually reach Segment 5.  You agree with
  


10   that, don't you?
  


11       A.    It's sand.  I'm telling you it's sand.
  


12       Q.    Well, let's see if we can get something
  


13   clarified.  I thought that I've heard several times
  


14   during your testimony your reference to Tonto Creek and
  


15   a gage upstream above Tonto Creek, above Roosevelt, as
  


16   one of your sources of information.  Is that -- would
  


17   you clarify that for me?
  


18       A.    The Salt River near Roosevelt gage is
  


19   upstream of Roosevelt Lake.  Tonto Creek flows into
  


20   Roosevelt Lake.  So, yes, it's --
  


21       Q.    Okay, upstream from Roosevelt Lake on Tonto
  


22   Creek?
  


23       A.    The Salt River gage is on the Salt River.
  


24   There is a Tonto Creek gage that's on Tonto Creek.
  


25       Q.    So when you say upstream from Tonto Creek,
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 1   you mean upstream from where Tonto Creek and Salt River
  


 2   join?
  


 3       A.    Yes.
  


 4       Q.    Okay.  Thank you for that clarification,
  


 5   which reminds me, also, you don't have a shred of
  


 6   historical evidence that anybody ever successfully
  


 7   boated Segment 2 of the Salt River during or prior to
  


 8   statehood, do you, or at the time of statehood, not a
  


 9   shred?
  


10       A.    I don't believe so.  It sounds like some of
  


11   your side believes that at least part of the Hayden
  


12   trip got into Segment 2, but I don't believe so.
  


13       Q.    Anybody that says that ain't on my side.
  


14       A.    Sounds good.
  


15       Q.    Do you recall your acquaintance, the
  


16   professional river-runner, that said that he boated
  


17   Tonto Creek?  Do you remember his testimony?
  


18       A.    An acquaintance of mine?
  


19       Q.    Yeah, I thought you knew him.  He was a
  


20   river-runner here, and he came in and testified in
  


21   October.
  


22       A.    Which guy are you talking about?
  


23       Q.    The guy from Durango.
  


24       A.    Alex, yeah.  Well, I met him at the hearing,
  


25   so I guess we're acquainted.
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 1       Q.    Oh, sorry.  You didn't know him before that?
  


 2       A.    We had tried to talk on the phone.  I think I
  


 3   actually went on a trip with their company.  I don't
  


 4   know that I've met him before.
  


 5       Q.    Do you recall any testimony about his trying
  


 6   to -- I think it was him.  Kayaked in Tonto Creek?
  


 7       A.    No.  He may have said that.  I just don't
  


 8   recall.
  


 9       Q.    Okay.  So you also wouldn't recall a
  


10   reference to Hell's Gate or Hell's Battleground on the
  


11   Tonto Creek?
  


12       A.    I have heard of Hell's something or other
  


13   around Tonto Creek.
  


14       Q.    Yeah.  I think it was his testimony said that
  


15   at that place the canyon is 6 feet wide and the water
  


16   is 10 feet deep?
  


17       A.    Yeah, I don't recall.
  


18       Q.    With a restriction like that in a canyon,
  


19   that would be a pretty difficult place to float logs
  


20   through, wouldn't it?
  


21       A.    Depends on how long it was, how tortuous it
  


22   was, what the logs were like; but could be.  I don't
  


23   know.
  


24       Q.    Well, you wouldn't try to put a log raft
  


25   through there, would you?
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 1       A.    Depends on how wide the raft was.
  


 2       Q.    Yeah.  6 feet, 1 inch.  That's how wide it
  


 3   would be.
  


 4       A.    Then it would probably get stuck, unless you
  


 5   tilted it --
  


 6       Q.    There you go.
  


 7       A.    -- or you portaged around it, yeah.
  


 8       Q.    Yeah.
  


 9             So have you ever seen any of those long rafts
  


10   on rivers?
  


11       A.    Not rivers in Arizona, no.
  


12       Q.    Any rivers.
  


13       A.    Back East.
  


14       Q.    It seems like one of the things that you have
  


15   a difference with certain others is with the definition
  


16   of how rapids are classified.  You don't agree with
  


17   other people about the classification of rapids, do
  


18   you?
  


19       A.    I would say generally I agree with the
  


20   classification of rapids.
  


21       Q.    Well, your classifications seem to be lower
  


22   in number, whatever that means; like if the U.S. -- if
  


23   BLM says it's a Class IV, you say that's -- ah, I don't
  


24   think so.
  


25       A.    I don't recall any example of where I've
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 1   looked at BLM rapids classifications and made a
  


 2   distinction between them.
  


 3       Q.    How about any other government agency, for
  


 4   instance, the one you've got to get a permit from to go
  


 5   through the wilderness area in stretch Segment 3?
  


 6       A.    That would be the U.S. Forest Service.
  


 7       Q.    Okay.  Do you have a difference of opinion
  


 8   about their rating of the rapids with --
  


 9       A.    I would say that we generally agree.  You
  


10   need to understand that their guides sometimes are
  


11   oriented at a particular flow condition and type of
  


12   boat and are not particularly oriented at low water
  


13   conditions.
  


14             So I think even if you read those guides,
  


15   they will tell you that the ratings of rapids change
  


16   with flow conditions.  So they may publish something
  


17   that says this rapid is a Class III or a Class IV,
  


18   knowing full well that at low flow it may be something
  


19   different.  And in those cases I would disagree, in the
  


20   sense that at low flow this particular rapid may be a
  


21   II, at high flow it may be a IV or a III.
  


22       Q.    Is there any objective standard among, say,
  


23   professional boaters, river-runners, about how to grade
  


24   rapids --
  


25       A.    There are.
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 1       Q.    -- how to rate them?
  


 2       A.    Well, there are criteria that I've presented
  


 3   in my boating presentation that describes some of the
  


 4   characteristics.  Is it objective in the sense that if
  


 5   you poll 100 boaters, all 100 will agree?  On some
  


 6   rapids, yeah; on some, not, no.  So there's an element
  


 7   of subjectivity in there.
  


 8       Q.    I think during your early testimony, one of
  


 9   the things that you said was that the -- in reference
  


10   to somebody who used the term erratic, that you had to
  


11   be careful about using that, terms like that, in
  


12   describing rivers.  Do you remember that?
  


13       A.    Yes.  Well, I remember the discussion about
  


14   erratic, yes.
  


15       Q.    Yeah.  So if you -- if somebody says, an
  


16   observer, says a river is erratic, you have some basis
  


17   for disagreeing with that description?
  


18       A.    I could, yes.
  


19       Q.    And what's the caution that we need to have,
  


20   that we need to take, in accepting an observation like
  


21   that, the river's erratic?
  


22       A.    Well, let's say take, for instance, an
  


23   irrigator said the Salt River is an erratic stream.
  


24   Well, what would an irrigator mean by that?  By
  


25   erratic, he might mean when I want it to flow, it's not
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 1   flowing, because I need to water my crops in June,
  


 2   let's say, and June happens to be the low flow month.
  


 3   It would be awfully more convenient for an irrigator if
  


 4   the high flow occurred in June, July and August,
  


 5   perhaps.
  


 6             And it may be that the water comes down, we
  


 7   get large volumes, as in the case with the Salt River,
  


 8   that come down in floods.  And it would sure be
  


 9   convenient for an irrigator if all that volume were
  


10   held back up and released at a more constant rate,
  


11   because they have demands off river.
  


12             From a boater's perspective, particularly if
  


13   they were interested in boating in calm or low flow
  


14   conditions, the fact that the pulse of flow occurs in
  


15   March, April, May, June, whatever month, for a short
  


16   period of time, is certainly less of a concern.
  


17             If you're a boater who's only got a week of
  


18   vacation in March and you want to have a particular
  


19   kind of boat and a particular kind of ride, it's less
  


20   of a guarantee than if you're flexible about when you
  


21   leave.
  


22             So in those senses, I think they mean two
  


23   different things by erratic.
  


24       Q.    So it's basically a matter of perspective?
  


25       A.    Yes, perspective is very important.
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 1       Q.    Would the change in perspective be different
  


 2   for, for instance, a whitewater boater than from some
  


 3   other kind of boater?
  


 4       A.    Well, I think that's similar to what I said.
  


 5   If you were -- if you wanted to ride big water and you
  


 6   wanted the bounciest ride possible, you may wait for a
  


 7   particular flow rate.
  


 8             If you're a little less particular and you
  


 9   just need to get downstream and you're willing to go on
  


10   big water and you're willing to go on medium water and
  


11   you're willing to go on low water, then, yeah, you
  


12   would have a different perspective.
  


13       Q.    Is there a distinction in your testimony
  


14   between a river-runner's perspective and a whitewater
  


15   boater's perspective?
  


16       A.    As I use those terms, I would consider them
  


17   to be the same thing with respect to the Salt.  I don't
  


18   think on Segment 6 you would find much whitewater at
  


19   all, so I guess there could be a distinction in
  


20   Segment 6; that if you were hunting whitewater in
  


21   Segment 6, I think you would be disappointed.
  


22       Q.    Would you please pull up your page 60,
  


23   Slide 60?
  


24             Are these calculations of the number of
  


25   rapids based on your evaluation and rating of the
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 1   rapids?
  


 2       A.    No, these are based on published guides.
  


 3       Q.    I'm sorry?
  


 4       A.    These are based on the published guides.
  


 5       Q.    Do you agree with them?
  


 6       A.    It depends on what flow rate you're talking
  


 7   about.  At low flow, most of the III's become II's, I
  


 8   would say.  There are a couple of III's that remain
  


 9   III's.  Of the IV's, it's going to depend on how low a
  


10   flow you're looking at.  The extent of the rapid
  


11   changes too.  They're generally quite shorter.  I was
  


12   thinking about the Black Rock might remain a IV at
  


13   lower flows.  Quartzite's not.  It would be a III,
  


14   maybe, maybe a III-.  Corkscrew, maybe a III.
  


15       Q.    So when you provide these ratings, you
  


16   provided these to the Commission to show a description
  


17   of Segment 2, is your testimony different today than
  


18   this exhibit would show or this slide would show?
  


19       A.    No, not at all.  In fact, when I presented
  


20   these, I explained that the rapids change in rating at
  


21   different flow rates, and I showed lots of pictures of
  


22   these rapids at different flow rates.
  


23       Q.    So purposes of navigability, these numbers
  


24   for these -- and ratings for these rapids for Segment 2
  


25   are good?
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 1       A.    They are good at the conditions that they
  


 2   were intended for.  When you're boating at different
  


 3   conditions, I think they are higher, as a general
  


 4   thing, than what you would experience at low flow.  And
  


 5   I think we heard that from the folks who have actually
  


 6   boated this river as well.
  


 7       Q.    Would you please pull up Exhibit 132?
  


 8       A.    I'm there.
  


 9       Q.    Now, I understand that you're trying -- that
  


10   this is early in your testimony.  You're trying to give
  


11   a perspective to the Commission about different trips
  


12   that people have taken.  But this bullet point --
  


13   actually, it's a square bullet, isn't it?  So I don't
  


14   know what you call those.  That little green square --
  


15       A.    Okay.
  


16       Q.    -- that says, "Mostly Travelled Overland"?
  


17       A.    Yes.
  


18       Q.    Was there some other way they traveled in
  


19   this trip besides overland?
  


20       A.    They crossed the river.
  


21       Q.    They what?
  


22       A.    Crossed the river.
  


23       Q.    So the extent of their travel on the river is
  


24   when they crossed it?
  


25       A.    Yeah, the point I'm trying to make here is
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 1   this is an overland trip?  So if the "mostly" is -- if
  


 2   that creates some confusion for you, scratch it out.  I
  


 3   don't think I mentioned in my description of this that
  


 4   they did any boating.
  


 5       Q.    I would like for you to pull up Exhibits 237
  


 6   and 238, and I needed to clarify something about these
  


 7   two exhibits.
  


 8             I don't know if you can see them together or
  


 9   not, but I can ask the questions sequentially, if you
  


10   wish.  But what I'm trying to do is understand the
  


11   difference in, for instance, Exhibit 237, where it has
  


12   the -- under Flow Rate, it has the 90 percent flow rate
  


13   and 50 percent flow rate and a 10 percent flow rate on
  


14   both the exhibits or slides, and on one the 90 percent
  


15   rate is 1,559 and the -- let's see.
  


16       A.    Is that 159 on yours?
  


17       Q.    Yeah.  Thank you.
  


18                  MR. SPARKS:  Is that 159?
  


19                  MS. KOLSRUD:  Uh-huh.
  


20   BY MR. SPARKS:
  


21       Q.    And below that we have, at the 50 percent
  


22   rate, 992 on one and we have 341 on another.  But the
  


23   two other numbers remain the same on both pages, and
  


24   they have -- and so is there something I'm missing here
  


25   that -- why those other numbers should remain the same,
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 1   when those two numbers at, for instance, the 10 percent
  


 2   rate -- I mean at -- yeah, are substantially different?
  


 3             And the 50 percent rate is what I'm also
  


 4   showing a substantial difference in it; but then when
  


 5   we look at the other rates, they seem unchanged.
  


 6       A.    Yeah, I think I understand where you're going
  


 7   with your question.  You rattled off a lot of numbers
  


 8   that I couldn't find on the charts here, so . . .
  


 9       Q.    Okay, well, let me --
  


10       A.    So what I understood you to say --
  


11       Q.    -- walk through it?
  


12       A.    -- is that the 90 percent flow rate is the
  


13   same for the Segment 3-4 drawings, but it's not for the
  


14   Segments 5 and 6.
  


15       Q.    Right.
  


16       A.    Yeah.  So let's talk about the 90 percent
  


17   flow rate, which would be the low end.
  


18             So in Segment 5 I don't have more information
  


19   regarding the 90 percent flow rate for Segment 5.  I
  


20   have the same set of gage data that I'm using for 3 and
  


21   4.  So that's why it's the same.
  


22             When we get to Segment 6, we have the inflow
  


23   of the Verde.  So I'm using the sum of the Salt River
  


24   gage, which is still the upstream gage, the 159, plus
  


25   the flow from the Verde, which is the difference there.
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 1             Similarly, for the median flow rate -- and we
  


 2   went through this yesterday in some detail. -- we have
  


 3   341.  That's based on the Roosevelt gage.  And at
  


 4   Segment 5, as I explained yesterday, that we had some
  


 5   information for median flow from Segment 6 that I said,
  


 6   well, you know, we have some more information that I
  


 7   can use, that being from the Thomsen and Porcello
  


 8   article, and so I subtracted the inflow, the median
  


 9   inflow, and got the difference and came up with a 992
  


10   there.
  


11             And, similarly, the 10 percent difference
  


12   between 5 and 6 reflects the inflow of the Verde.
  


13       Q.    Well, why didn't the 90 percent number
  


14   change?
  


15       A.    It did change.
  


16       Q.    Well, I don't know, maybe I just can't see
  


17   it; but it looks like in Exhibit 138 the 10 percent
  


18   number is 159 cfs.  Wait.
  


19       A.    The 90 percent number.
  


20       Q.    The 90 percent number is 159 cfs, and it
  


21   looks like it's the same number on Exhibit or
  


22   number 237.  It's 159 cfs.
  


23       A.    I have nothing to add to the answer I just
  


24   gave you.  That's what I just explained.
  


25       Q.    I'm sorry?
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 1       A.    I have nothing to add to the answer I just
  


 2   gave you.  That's what I just explained.
  


 3       Q.    They didn't change because you didn't have
  


 4   any more information?
  


 5       A.    That the closest gage that has 90 percent
  


 6   flow data is the Salt River-Roosevelt gage, and so I
  


 7   used that for 3, 4 and 5 for the 90 percent.  By the
  


 8   time we get to Segment 6, we have the inflow of the
  


 9   Verde, and that's why it goes up at that point.
  


10       Q.    Yesterday I thought I heard you testify that
  


11   I believe in Segment 5, somewhere we got another
  


12   650,000 -- or 650, more or less, cubic feet per second
  


13   inflow into Segment 5 from some location, and I think
  


14   you described it as a contribution from the watershed?
  


15       A.    Yes.
  


16       Q.    But you didn't do any calculations on the
  


17   production of that watershed to get to that number, did
  


18   you?
  


19       A.    Well, I did the calculations that I just
  


20   described.  But I think you're trying to ask me did I
  


21   do computations on individual watersheds, as to what
  


22   their flow rate in would be.  And, no, I didn't do any
  


23   of that.
  


24       Q.    Have you ever -- do you have any evidence at
  


25   all of that kind of flow rate in that segment of the
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 1   river for a year's period of time, any evidence?
  


 2       A.    Yes.
  


 3       Q.    What is it?
  


 4       A.    That there are gage data that go upstream and
  


 5   downstream through that reach.
  


 6       Q.    And so that's where you got that data?
  


 7       A.    No, I've explained to you where I got that
  


 8   data.
  


 9       Q.    So you don't have any -- even if there are
  


10   gaging stations, you didn't use any of those gaging
  


11   stations to make that calculation?
  


12       A.    I relied on the -- I've used the methodology
  


13   that I've already explained to you, and it's consistent
  


14   with the gage data that we do have.
  


15       Q.    Do you know what the holding capacity of the
  


16   reservoir in that segment is --
  


17       A.    Not off --
  


18       Q.    -- storage capacity?
  


19       A.    Not offhand.  In its ordinary and natural
  


20   condition, the storage capacity was zero.
  


21       Q.    Yeah.  But right now we have to reconstruct
  


22   that by using the gages you're referring to, right?
  


23       A.    To the extent that the gages were after those
  


24   impoundments, yeah.
  


25       Q.    Yeah.  And so that's what, actually, you are
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 1   doing, is you're using existing gaging stations to
  


 2   estimate that production, and you have a hole in your
  


 3   calculation, and you fill it up with 650 cfs, right?
  


 4       A.    No.
  


 5       Q.    But you didn't do it with any specific gaging
  


 6   stations or calculations on that segment of the river?
  


 7       A.    No, my methodology is based on the USGS data
  


 8   upstream of the reservoirs and the published
  


 9   information that the U.S. Geological Survey published
  


10   for the predevelopment hydrology downstream.  It's a
  


11   combination of those two, and they all used gage data
  


12   and other kinds of modeling.
  


13       Q.    I realize, after talking about this stuff for
  


14   19 years, there doesn't seem to be a lot to talk about,
  


15   but there is.  Seems to be a lot to talk about.  And
  


16   this is the third time that you've testified about, for
  


17   instance, Segment 1 and 2.  And is there anything that
  


18   you've testified to or evidence that you've provided to
  


19   the Commission about Segments 1 and 2 during this
  


20   hearing that you haven't provided before, let's say
  


21   with the exception of how many boating trips you took?
  


22       A.    You wanted to know if there's new information
  


23   that I brought in --
  


24       Q.    Right.
  


25       A.    -- compared to previous?
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 1       Q.    New evidence, yes.
  


 2       A.    Yes.
  


 3       Q.    Is there?
  


 4       A.    Yeah.
  


 5       Q.    What is it?
  


 6       A.    Well, we have photographs of trips.  We have
  


 7   new accounts of trips.
  


 8             Oh, you just want Segment 1 and 2?
  


 9       Q.    Yeah.
  


10       A.    You're aware of how much evidence there is,
  


11   right?
  


12       Q.    Yeah.
  


13       A.    So --
  


14       Q.    None.
  


15             If there is any evidence, what is it?
  


16       A.    Seems like there's lots and lots of piles of
  


17   paper.
  


18       Q.    Okay.
  


19       A.    So I'm saying that there's a lot of evidence
  


20   submitted in these cases.  So my guess is that, yes,
  


21   there is some that applies to Segment 2, particularly;
  


22   less so with 1.
  


23       Q.    Other than modern boating --
  


24       A.    We have --
  


25       Q.    -- you don't have any evidence of


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 6    11/18/2015 1354


  


 1   navigability of the Segment 2, do you?
  


 2       A.    Yes.
  


 3       Q.    What is it?
  


 4       A.    Well, I've explained that in great detail.
  


 5       Q.    Yeah?
  


 6       A.    So --
  


 7       Q.    Somehow it got by me.
  


 8       A.    Yeah, that doesn't surprise me.
  


 9       Q.    You're referring to your perceptions of
  


10   boating down Segment 2.  Isn't that basically what it's
  


11   based on?
  


12       A.    Certainly, that my field experience sitting
  


13   in a boat on the river is directly relevant to my
  


14   opinions of navigability, absolutely.
  


15             However, we have evidences of flow depths.
  


16   We have evidence regarding the required draw.  We've
  


17   had experts come in and testify what historic boats
  


18   were like, that they agreed that they could be floated
  


19   down.  We have photography.
  


20             We have all of the things that have been in
  


21   this proposal that I think I've gone -- or this
  


22   presentation that I think I've been through four times
  


23   now.  Those are all the things that I'm basing my
  


24   opinion on, and to say that there's no evidence is -- I
  


25   just completely disagree with that.
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 1       Q.    Well, for instance, on the reconstruction of
  


 2   period boating, the person that reproduced the historic
  


 3   boat -- it even had a name, and you took a turn at
  


 4   floating on the Verde with it.  Do you recall the name
  


 5   of that boat.  The man in Flagstaff built it.
  


 6       A.    Are you talking about the Edith?
  


 7       Q.    The who?
  


 8       A.    The Edith?
  


 9       Q.    Yeah, the Edith.
  


10             He testified that he didn't think the Edith
  


11   would be something that you would want to take down
  


12   Segment 2 of the Salt River.
  


13       A.    That's true.  He did say that, yeah.
  


14       Q.    Do you agree with that?
  


15       A.    It depends on the flow rate and -- yeah, but
  


16   not -- the Edith is not necessarily the style of boat I
  


17   would choose.  But if you're asking me could I have
  


18   built, in 1912, a boat that I would have taken down
  


19   there at low water, oh, sure.  Yeah.
  


20       Q.    That's because you're really -- you're an
  


21   engineer and experienced river person and an expert
  


22   boatman, right?  You know how to do that.
  


23       A.    I don't know if I'm an expert boatman, but
  


24   I'm a competent boatman.
  


25       Q.    Yeah.
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 1       A.    I'm not sure about whether that's an
  


 2   engineering kind of thing, but certainly my
  


 3   understanding of the river is enhanced by being an
  


 4   engineer that specializes in water resources and being
  


 5   a fluvial geomorphologist and hydrologist, yeah.
  


 6       Q.    So do you think you'd have to import
  


 7   materials from Oregon and Maine and Missouri to build a
  


 8   competent boat in 2012 [sic]?
  


 9       A.    No.
  


10       Q.    You can make them out of, what, mesquite?
  


11       A.    No, I'm not sure I would choose mesquite for
  


12   boat building.
  


13       Q.    How about cottonwood?
  


14       A.    Well, I think if you were building a dugout,
  


15   I think that some of the early boaters probably did use
  


16   cottonwood or other soft woods.  Generally, for a
  


17   framed boat --
  


18       Q.    Sycamore?
  


19       A.    -- cottonwood --
  


20       Q.    How about sycamore?
  


21       A.    I don't know the properties of sycamore, but
  


22   I understand it's a soft wood.  So, generally, as I was
  


23   trying to answer, I don't think soft wood would be
  


24   appropriate for doing bracing and crossbars and ports
  


25   and things like that.  Typically you want hard woods,
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 1   like ash, maple.
  


 2       Q.    So other than these observation that you made
  


 3   floating down the river and the photographs that you
  


 4   and others have taken floating down the river, that's
  


 5   the new evidence?
  


 6       A.    No, we also have the Google Earth flyovers.
  


 7       Q.    Now, remember, here's the thing about Google;
  


 8   that's not a citation.
  


 9       A.    The Google Earth flyovers were admitted as
  


10   evidence.  So I'm not telling you to Google the earth.
  


11   I'm telling you that this was a film that we made, if
  


12   you will --
  


13       Q.    Yeah.
  


14       A.    -- that we showed for the Commission.  You
  


15   were here, and we all looked at that.
  


16       Q.    And that's where you got, among others, the
  


17   number?  You observed personally, through the Google
  


18   flyover, the locations of the river and the conditions
  


19   of those different drops in elevation and rapids,
  


20   waterfalls in Segment 2?
  


21       A.    No.
  


22       Q.    No?
  


23       A.    No.  You can see them in that, but that's --
  


24       Q.    You didn't see them in that?
  


25       A.    Yes, I did.
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 1       Q.    So you used that to confirm what you read in
  


 2   other reports and observed for yourself, right?
  


 3       A.    Well, I did use the Google Earth photos to
  


 4   look at things I had seen in the field and boated
  


 5   through and passed and read about in books and
  


 6   descriptions of trips, yeah.
  


 7       Q.    I think one of the things that you have
  


 8   referenced in terms of commercial value of recreational
  


 9   boating is shuttle services.  Do you really think that
  


10   a shuttle service in 1912 and the rental of boats for
  


11   Segment 2 was a viable economic industry at the time?
  


12       A.    No.
  


13       Q.    What was the answer?
  


14       A.    No.
  


15       Q.    Yes or no?
  


16       A.    No.
  


17       Q.    It's not even a full-time job now, is it?
  


18       A.    No, not that I'm aware of.  I doubt it.
  


19       Q.    I'm sorry, but I can't tell what you just
  


20   said.  No?
  


21       A.    I said not that I'm aware of --
  


22       Q.    Okay.
  


23       A.    -- no.
  


24       Q.    Exhibit 269, could you pull that up?
  


25             Do you see the one that says "Tubing
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 1   (Segment)" --
  


 2       A.    Yes, I do.
  


 3       Q.    I believe you testified that you didn't think
  


 4   tubing was really a watercraft meant for commercial
  


 5   trade and travel even today, right?
  


 6       A.    Well, stated like that, I might agree with
  


 7   it, but --
  


 8       Q.    Yeah.
  


 9       A.    -- I think the question that was asked of me
  


10   was whether I thought it was a boat.
  


11       Q.    Yeah.
  


12       A.    And I said, no, I didn't think it was a boat.
  


13       Q.    Yeah.
  


14       A.    But people are definitely using them for
  


15   commercial purposes and --
  


16       Q.    It's still not a boat, though, is it?
  


17       A.    No, I don't believe so, no.
  


18       Q.    Yeah.
  


19             On down the page there, the green block,
  


20   Shuttle Services, Segments 2, 3 and 5, 2 and 3 to 5,
  


21   that's not a commercial activity that would have been
  


22   viable in 2012?  I mean, pardon me, 1912.  You already
  


23   testified that that would not be a viable economic
  


24   enterprise in 2012 [sic], correct?
  


25       A.    Certainly not in Segment 2.
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 1       Q.    Yeah.
  


 2       A.    And it would be difficult in Segment 3, and
  


 3   I'd probably go with a no there.
  


 4             Segment 5, I suppose somebody could have.  It
  


 5   would be similar to the account we saw on the Verde
  


 6   where, you know, somebody used a wagon to haul a boat
  


 7   upstream and then floated downstream.  So probably
  


 8   could have.
  


 9                  MR. SPARKS:  Mr. Fuller, thank you very
  


10   much.
  


11                  THE WITNESS:  You're welcome.
  


12                  MR. SPARKS:  Thank you, Mr. Chairman and
  


13   Members of the Commission.
  


14                  CHAIRMAN NOBLE:  Thank you, Mr. Sparks.
  


15                  Now, is there anyone else, other than
  


16   Mr. Slade, who has questions for Mr. Fuller?
  


17                  Then we're going to take a break for
  


18   10 minutes and come back in at 2:00, and we'll get
  


19   started on redirect.
  


20                  (A recess was taken from 1:51 p.m. to
  


21   2:05 p.m.)
  


22                  CHAIRMAN NOBLE:  It is with pleasure
  


23   that we welcome you back to the afternoon session of
  


24   the Salt River adjudication of navigability following
  


25   our first afternoon recess.
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 1                  So that you'll understand, we intend to
  


 2   take another break at 3:45.
  


 3                  Are we ready, Mr. Fuller?
  


 4                  THE WITNESS:  Yes, sir.
  


 5                  CHAIRMAN NOBLE:  Mr. Slade?
  


 6                  MR. SLADE:  We are.
  


 7                  CHAIRMAN NOBLE:  Please proceed.
  


 8                  MR. SLADE:  Thank you, Commission
  


 9   Members.
  


10                  Again, Eddie Slade here representing the
  


11   Arizona State Land Department.
  


12
  


13                   REDIRECT EXAMINATION
  


14   BY MR. SLADE:
  


15       Q.    Jon, we're in the homestretch after -- how
  


16   long have you been doing this?
  


17       A.    About 45 years, I believe, it seems like.
  


18       Q.    20-plus years?
  


19       A.    Yeah.
  


20       Q.    We're in the homestretch.  Thanks for
  


21   sticking with us and providing your expertise.
  


22             I want to start with some things that
  


23   Mr. Sparks just brought up.  Specifically, let's start
  


24   with durability as a factor for boats.  Can you explain
  


25   again the multiple characteristics of boats that both
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 1   you and Mr. Dimock have looked at with regard to
  


 2   whether they are meaningfully similar today to boats
  


 3   that existed at statehood?
  


 4       A.    Yes, I can.  I'd prefer to do that from one
  


 5   of my slides, if that's all right.
  


 6                  CHAIRMAN NOBLE:  Sounds like you have
  


 7   the questions.
  


 8                  THE WITNESS:  I actually don't.
  


 9                  COMMISSIONER HORTON:  Prompting.
  


10                  MR. SLADE:  Jon and I don't talk much.
  


11                  CHAIRMAN NOBLE:  Oh, okay.  Keeps it
  


12   fresh, huh.
  


13                  THE WITNESS:  Yeah.
  


14                  So the categories that we were looking
  


15   at -- and, again, this was talked about in the boating
  


16   presentation as well, that we included by reference
  


17   here.  So meaningfully similar to mean a number of
  


18   different categories.  One would be the function and
  


19   are the boats being used the same kinds of ways,
  


20   transporting goods and materials or people; are the
  


21   designs the same, in other words, the shape, you know,
  


22   the boat lengths, widths, depth, et cetera; are the
  


23   kinds of uses the same, trade and travel on water; do
  


24   they draw the same; can they be loaded the same; is the
  


25   depth requirements the same.
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 1                  Those are all meaningfully similar
  


 2   questions.  And you asked specifically about
  


 3   durability.  So durability is one of those
  


 4   characteristics.  If you're thinking about what's
  


 5   similar, that's something that has been improved.  So
  


 6   with time marches on, people build boats that are more
  


 7   durable.  New materials become available.
  


 8                  But to put that in perspective, this is
  


 9   not to say that older boats could not be used on old,
  


10   rocky rivers, and that was the point of putting in
  


11   those pictures that we saw and we were asked about this
  


12   morning.  People were using canvas and stripped cedar
  


13   and other boats, birch bark materials that were natural
  


14   materials that people were using to build boats as of
  


15   the time of Arizona's statehood.  So they were
  


16   routinely used on rocky, shallow rivers.
  


17                  Now, having said that, durability can be
  


18   a factor on some rivers, and that's one of the reasons
  


19   that I believe Segment 1 is not navigable, one of the
  


20   reasons; not the only reason.  It's a factor.  Because
  


21   of the character of the river up there, the size of the
  


22   rapids, the size of the drops, some of them are
  


23   waterfalls, vertical drops with rocks along them, the
  


24   tortuosity of the channels, the narrowness of the
  


25   channels, I do believe that historic boats would have
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 1   difficulty in that segment.
  


 2   BY MR. SLADE:
  


 3       Q.    And you haven't said that Segment 1 is
  


 4   navigable?
  


 5       A.    No.  It's my opinion that it's nonnavigable,
  


 6   for the reasons that I've described previously.
  


 7             Now, you get into Segment 2 and certainly
  


 8   Segments 3, 4, 5 and 6, and particularly at low flow,
  


 9   the river's just not that pushy, so durability is not
  


10   particularly an issue.
  


11       Q.    And when you talk about pushy, you mean
  


12   they're at lower velocities?
  


13       A.    Right.
  


14       Q.    And velocity is how fast the water moves?
  


15       A.    Right.
  


16       Q.    And with lower velocities, there would be
  


17   less pushiness on a boat to push it into a rock?
  


18       A.    That's right.
  


19       Q.    Okay.
  


20       A.    And I think Brad Dimock said pretty much the
  


21   same thing too; that, you know, one of his choices
  


22   about what kind of boat to use in different places is
  


23   going to depend upon what high flow -- on Segment 2,
  


24   for instance, the velocities can be kind of pushy.  So
  


25   you would need to be wary of banging a wooden boat into
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 1   a rock.  Not to say that you couldn't do it,
  


 2   couldn't -- wouldn't withstand that; but it would be an
  


 3   increased probability of that.
  


 4             At low flow, that's just not the case.  So in
  


 5   going down the rivers in my boats and you're moving
  


 6   your way through these rapids, which are relatively
  


 7   shallow, you have every opportunity to stick your
  


 8   paddle out and just stop yourself in most of the rocky
  


 9   rapids.  And the ones where you don't have that, the
  


10   flow depths are sufficient that you're not bumping
  


11   rocks anyways, so -- and, yes, plastic is more durable
  


12   and flexible than wood; not more flexible than canvas.
  


13   And it's harder to repair than wood or canvas.
  


14             So people who are using boats, old historic
  


15   boats, were also able to fix them, so -- and that was
  


16   kind of the expectation.
  


17       Q.    Are you aware of the steamboats on the
  


18   Colorado having issues getting caught on rocks, having
  


19   to repair their boats, having engines get bumped off of
  


20   their boats, whatever it may be?  Did that happen on
  


21   the Colorado?
  


22       A.    Yeah, certainly -- I don't know about
  


23   engines -- I don't recall the engines getting knocked
  


24   off bolts or whatever, but certainly, you know, getting
  


25   stuck, being damaged, needing to be repaired, yeah,
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 1   absolutely.
  


 2       Q.    Okay.  And Colorado is navigable?
  


 3       A.    Yeah.
  


 4                  MR. SLADE:  And before I go too far,
  


 5   Mr. Chairman, I wanted to bring to the Commission's
  


 6   attention that this is just a redirect.  It's not a
  


 7   rebuttal.  So Mr. Fuller will have evidence to present
  


 8   or testimony to present regarding other opponent
  


 9   witnesses' testimony?
  


10                  CHAIRMAN NOBLE:  Understood.
  


11                  THE WITNESS:  Just to clarify, I don't
  


12   anticipate any new evidence.
  


13   BY MR. SLADE:
  


14       Q.    Right.
  


15             So to summarize what you said, it's your
  


16   opinion that durability as a factor for boats is not an
  


17   issue in Segment 2 with respect to whether boats at
  


18   statehood were meaningfully similar to boats today?
  


19       A.    Yes.  And then even less so to 3, 4, 5 and 6.
  


20       Q.    And you did rank, I believe with
  


21   Mr. McGinnis, the segments and their navigability
  


22   hierarchy, if you will?
  


23       A.    Yeah.
  


24       Q.    There's no birch bark in Arizona, right?
  


25       A.    Not unless you bring it here.
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 1       Q.    Do we have cedar?
  


 2       A.    Yes.
  


 3       Q.    Could you have gotten canvas?
  


 4       A.    Yeah.
  


 5       Q.    Do we have evidence of canoes being used on
  


 6   the Salt?
  


 7       A.    Yes.
  


 8       Q.    In the historical time?
  


 9       A.    Yes.
  


10       Q.    So it's not an accurate argument to say that
  


11   boats were not available or could not be used on the
  


12   Salt in the Upper segment?
  


13       A.    I agree.
  


14       Q.    You've seen beaver signs on the Upper Salt in
  


15   Segment 2; is that right?
  


16       A.    Yes.
  


17       Q.    Okay.  And could one reason beavers not need
  


18   a dam is that -- would one reason be because the pools
  


19   are deep enough as they are?
  


20       A.    Yes.
  


21       Q.    Okay.  And are the pools deep in Segment 2?
  


22       A.    Some of them are, yes.
  


23       Q.    How deep?
  


24       A.    They vary from being, oh, I would say 3 or
  


25   4 feet deep to there are certain areas where it's
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 1   deeper than you can swim to the bottom.
  


 2       Q.    Mr. Sparks brought up that the White Mountain
  


 3   Apache website, as it currently reads, does not allow
  


 4   duckies; is that right?
  


 5       A.    That's what it said, yeah.
  


 6       Q.    Do you have any indication or did Mr. Sparks
  


 7   give you any indication about when that website was put
  


 8   up?
  


 9       A.    No.
  


10       Q.    And did we hear testimony from Mr. --
  


11       A.    Excuse me.  Could you repeat your question,
  


12   Eddie?
  


13       Q.    I will.
  


14             Do we have any understanding of when that
  


15   website page was made or the information on the page
  


16   was put on the web?
  


17       A.    Any understanding.  He certainly didn't say
  


18   anything like that when it came up.  I first became
  


19   aware of it I believe in October; but before that, no,
  


20   I wasn't aware of it.
  


21       Q.    So it could have been in October that that
  


22   information was put on the website; it could have been
  


23   two years ago; we don't know?
  


24       A.    I would be surprised if it was two years ago,
  


25   but it could have been.  I don't know.
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 1       Q.    And --
  


 2       A.    And the reason that I don't know is,
  


 3   previously that you could obtain your permit -- in all
  


 4   the other times I've gone to the river, until this last
  


 5   one, you could obtain your permit at the river.  They
  


 6   had a little box.  It's a receptacle with the forms
  


 7   that you fill out, and you just drop your money in the
  


 8   slot.
  


 9       Q.    So previously when you went to the river and
  


10   you wanted to boat the river, were there any signs by
  


11   the area where you put money in for your permit that
  


12   talked about what boats you could or could not use?
  


13       A.    I don't recall anything that said anything
  


14   about what kinds of boats.  It just said if you're
  


15   going to go down here and use the area, including the
  


16   river, whether you're going to camp or whatever, you
  


17   needed to pay a certain amount per day per person.
  


18   That's pretty much what it said.  I don't recall ever
  


19   seeing anything about boat types before, and certainly
  


20   I've seen lots of duckies out there on the river.
  


21       Q.    And that was the permit system that existed
  


22   before the web page permitting system that now exists
  


23   was implemented; is that right?
  


24       A.    Yeah.  Yeah.
  


25       Q.    Okay.  So prior to the web page, you would go
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 1   to the Highway 60 bridge just downstream?
  


 2       A.    Yes.
  


 3       Q.    Okay.  And there would be a box where you
  


 4   would put your money in?
  


 5       A.    Yeah, a little kiosk and there was a steel
  


 6   tube that you would slide your money into, yeah.
  


 7       Q.    And was that the extent of the permitting
  


 8   system?
  


 9       A.    Yeah.  I know that you could buy a permit at
  


10   some other than places, but -- it seemed like there
  


11   were some stores you could buy them at, maybe in Globe;
  


12   but I never did that.  We always just bought them when
  


13   we got to the river.
  


14       Q.    So something changed recently.  Do you
  


15   remember when that change happened?
  


16       A.    No.  I can tell you that November I canoed
  


17   Segment 2, and there were folks from the tribe that
  


18   were standing on the shore watching me go, so they
  


19   didn't say anything about it.
  


20       Q.    But you don't know when the permit box at the
  


21   boating site was removed and the website page was
  


22   implemented?
  


23       A.    I think Alex, the guy from Durango, the Mild
  


24   to Wild guy, said something about that; and since he's
  


25   more up on the permitting than I am, I would defer to
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 1   his testimony on that.
  


 2       Q.    That's a good segue.  Mr. Mickel was the
  


 3   commercial outfitter that testified.  He testified that
  


 4   he does use duckies; is that right?
  


 5       A.    Yeah.
  


 6       Q.    And, in fact, his web page advertises
  


 7   duckies?
  


 8       A.    Yes.
  


 9       Q.    So that would be a little bit in conflict
  


10   with what the White Mountain Apache website allows?
  


11       A.    Unless they have different rules for
  


12   commercial boaters, I don't know.
  


13       Q.    But your understanding is that Mr. Mickel has
  


14   a commercial permit?
  


15       A.    Oh, yeah.
  


16       Q.    So he's permitted by the White Mountain
  


17   Apache?
  


18       A.    That's what he said, yeah.
  


19       Q.    And he uses duckies?
  


20       A.    Yes.
  


21       Q.    Did you ever ask if you could boat Segment 1
  


22   to observe it and be able to record with potentially
  


23   more accuracy what it actually looked like?
  


24       A.    Yes.  Well, not to boat, but just to go
  


25   there.
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 1       Q.    And what was the response?
  


 2       A.    I was not going to be allowed.
  


 3       Q.    Who did you ask for that?
  


 4       A.    The White Mountain Apache Tribe.  They
  


 5   refused me access.
  


 6       Q.    Did they give you a reason?
  


 7       A.    Because I was working on navigability
  


 8   studies.
  


 9       Q.    You used the term whitewater with Mr. Sparks.
  


10   Can you clarify what you mean by whitewater, as opposed
  


11   to flat water or riffles or rapids?  What does that
  


12   term mean to you when you use whitewater?
  


13       A.    Whitewater, I guess the simplest definition
  


14   is, when you look at it, it looks white because of the
  


15   turbulence.  You've got a wave that's breaking or
  


16   splashing or whatnot.
  


17             But I think in a broader sense whitewater
  


18   rivers are rivers that have rapids, and typically it's
  


19   used with rapids of, I would say, Class II or greater.
  


20   Flat water rivers can have riffles, but generally, you
  


21   know, you have some small waves.  By "small," I mean,
  


22   you know, 3 or 4 inches or something like that, wide
  


23   channels.  Whitewater rivers require some maneuvering
  


24   of the canoe and ability to steer it or whatever boat
  


25   you're in, not just a canoe.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 6    11/18/2015 1373


  


 1       Q.    Do you know if the Green River would be
  


 2   categorized as a whitewater river?
  


 3       A.    Portions of that, yes.
  


 4       Q.    And would the Grand River, before it was
  


 5   called the Colorado, be characterized as a whitewater
  


 6   river?
  


 7       A.    Both those rivers have flat water and
  


 8   whitewater reaches, but yes.
  


 9       Q.    And do you know if the John Day River would
  


10   be characterized as a whitewater river?
  


11       A.    Yes, portions of it are whitewater.  I showed
  


12   some pictures, I think in a previous presentation, of
  


13   the John Day and some rapids and some boats being
  


14   wrapped and whatnot.
  


15       Q.    And do you know if all three of those rivers
  


16   have been deemed navigable?
  


17       A.    Portions of them have, yes.
  


18       Q.    Could you pull up Slide 238, please?
  


19       A.    Yes.
  


20       Q.    You were asked a question about the greater
  


21   than sign that's next to the 159, and I don't think
  


22   that I was able to understand exactly the
  


23   question/answer dialogue.  So let's try to review that.
  


24             Can you explain what we're looking at here in
  


25   terms of the segment and this rating curve, briefly?
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 1       A.    In the upper place there or the upper half of
  


 2   the slide, it's referring to Segment 5, the alluvial
  


 3   channel section.  And the greater than 159 you see is
  


 4   in the row that's adjacent to the 90 percent, and the
  


 5   reason is -- I tried to explain.  I'm sorry I didn't
  


 6   make that clear. -- as we're moving further downstream,
  


 7   we have more tributaries coming in and more spring
  


 8   discharges, et cetera.  The data that we're using is
  


 9   from the Roosevelt -- the Salt River near Roosevelt
  


10   gage that's upstream of Lake Roosevelt.  So there is
  


11   quite a bit of intervening drainage area in there, so
  


12   we know that it's going to be greater than 159, but I'm
  


13   using a low value because that's the most systematic
  


14   data that I have.
  


15       Q.    So this is Segment 5, and we're looking at
  


16   the greater than 159 block there, and that 159 is
  


17   actually the same number for Segment 4, if we go to the
  


18   rating curve behind that.
  


19       A.    And 3.
  


20       Q.    And 3.
  


21             So you used a more conservative number
  


22   because you did not have more information; is that
  


23   right?  You used the same 159 from Segment 3 and 4?
  


24       A.    Conservative from the perspective of trying
  


25   to demonstrate navigability, because it's a lower
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 1   discharge, and presumably --
  


 2       Q.    But we know it would be more than 159?
  


 3       A.    Right.
  


 4       Q.    But because you didn't have that data, you
  


 5   left it at 159 --
  


 6       A.    Right.
  


 7       Q.    -- and just put a greater than sign?
  


 8       A.    Right.
  


 9             And then I probably should have put greater
  


10   than signs on the depth and velocity there as well.
  


11       Q.    So you didn't try to come up with data,
  


12   because there was none?
  


13       A.    There is some data.  It would take more
  


14   effort than I had budget to work on.  So I just felt
  


15   like we had sufficient depth demonstrated there.  There
  


16   was no -- it was not worth the bang for the buck.
  


17       Q.    While we're looking at your PowerPoint, can
  


18   you go to Slide 228, please?
  


19             Okay.  And I believe Mr. Hood asked you a
  


20   question about the second from the bottom line of text
  


21   that reads "Diversions above Roosevelt total
  


22   8,560 acres," and that comes from Table 11 of the ASLD
  


23   report.  Do you recall that?
  


24       A.    I do.
  


25       Q.    And does that number of acres that was
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 1   diverted, whether it's 8,000 or 4,000, affect at all
  


 2   the numbers of the hydrology that you have in your
  


 3   table or the corresponding depths?
  


 4       A.    If anything, it would make the discharges and
  


 5   the depths go up, if we were to account for the amount
  


 6   of flow that went to the diversions.  But since I'm not
  


 7   making that adjustment, no, it doesn't affect it.
  


 8       Q.    Let me put it another way.  Did you use the
  


 9   acreage in your calculations or your understanding of
  


10   the USGS data to come up with your table?
  


11       A.    No.
  


12       Q.    So it has no factor at all in your hydrology
  


13   or depth analysis?
  


14       A.    It does have a factor, but it doesn't -- I
  


15   didn't analyze it specifically.
  


16       Q.    What's the factor that it has?
  


17       A.    Well, if you were to put those -- the data
  


18   that I'm listing there is with the diversions in place,
  


19   so it's not accounting for those diversions.
  


20       Q.    Okay.  But you used USGS data for the Upper
  


21   segment and the Thompson and Porcello USGS data for the
  


22   Lower segment?
  


23       A.    Correct.
  


24       Q.    So you didn't calculate, using your own
  


25   estimate of acreage, what the flow would be?
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 1       A.    No.
  


 2       Q.    Just a quick question about the permit
  


 3   limitation system that exists today.  Is it your
  


 4   understanding that the Forest Service currently limits
  


 5   the amount of boaters on the river?
  


 6       A.    Yes.
  


 7       Q.    And how do they do that?
  


 8       A.    They have a permit season, in which they only
  


 9   allow a certain number of permits for people to go
  


10   through the wilderness section of Segment 2 and 3.
  


11       Q.    And do you know if there are more
  


12   applications by boaters to boat that section, Segment 2
  


13   and other segments below that, Segment 3, than permits
  


14   allowed?
  


15       A.    There are many more applications than there
  


16   are permits.
  


17       Q.    So many boaters are turned down every year?
  


18       A.    Yes.
  


19
  


20             EXAMINATION BY COMMISSIONER HORTON
  


21                  COMMISSIONER HORTON:  Mr. Chairman?
  


22                  Do you know if there's any policing
  


23   along the river by Forest Service or the tribes to just
  


24   ask people for their permits?
  


25                  THE WITNESS:  Yes.  There are tribal
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 1   members that will come out and ask you, sometimes when
  


 2   you're launching, sometimes at the different
  


 3   campgrounds that are adjacent to the road, I think it's
  


 4   called G1 or something like that, that runs along that
  


 5   segment, and they'll sometimes ask for your permits.
  


 6                  And the Forest Service has two river
  


 7   rangers that paddle the river throughout the permit
  


 8   season and sometimes on other times of the year, and
  


 9   they'll also be checking permits and gear and other
  


10   things like that and providing assistance.
  


11
  


12              EXAMINATION BY COMMISSIONER ALLEN
  


13                  COMMISSIONER ALLEN:  Just for
  


14   clarification purposes, if the White Mountain Apaches
  


15   assume that the boundary is the north side of the
  


16   river, of their property, their ownership, why is there
  


17   any need for a permit at all?  I can understand why
  


18   they would restrict landing on the bank, but I don't
  


19   understand, if they don't claim to have any ownership
  


20   of the river, why they even have a permit process.
  


21                  THE WITNESS:  Commissioner Allen, that's
  


22   a very good question.  So I think their permit is for
  


23   use of the riverside, so you're using their road.
  


24                  COMMISSIONER ALLEN:  Okay.
  


25                  THE WITNESS:  You're using the
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 1   campgrounds.  But, actually, I think that goes to their
  


 2   ability to restrict what kinds of boats are put on the
  


 3   river.  And if the river is not their territory below
  


 4   the high water mark, I'm not sure that they have the
  


 5   ability to tell you what you can or can't boat on
  


 6   there.  So . . .
  


 7                  COMMISSIONER ALLEN:  Thank you.
  


 8                  THE WITNESS:  But that's a legal
  


 9   question for some attorney to answer.
  


10
  


11              REDIRECT EXAMINATION (CONTINUED)
  


12   BY MR. SLADE:
  


13       Q.    Are there any regulations for what types of
  


14   boats can be used on the Lower Salt in Segment 5 and 6?
  


15       A.    None that I'm aware of.
  


16       Q.    So nothing like Mr. Sparks showed you today
  


17   regarding the White Mountain Apache website?
  


18       A.    No.
  


19       Q.    In fact, can you list for us again briefly
  


20   the different types of boats that you've seen on the
  


21   Lower Salt?
  


22       A.    Sure.  I've seen all variety of canoes,
  


23   tandem, solo, different lengths and skill abilities;
  


24   hard shell kayaks; inflatable kayaks; rubber rafts;
  


25   rowboats.  I saw an aluminum motor boat at one point
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 1   that had launched at Phon D Sutton.  I've seen the
  


 2   sheriff's air boat or jet boat or whatever it's called,
  


 3   a whole number of contraptions that are somewhat
  


 4   similar to tubes, but much more advanced than tubes.  I
  


 5   may be forgetting something I -- quite a lot.  And
  


 6   then, of course, I've seen the Edith, catarafts.  Yeah.
  


 7       Q.    I'm going to take a look at the cross section
  


 8   map behind me here.  You were asked some questions
  


 9   about your cross sections by Mr. McGinnis and
  


10   Mr. Murphy yesterday, Mr. McGinnis yesterday and
  


11   Mr. Murphy in the previous week.
  


12             If we take a look at -- I'm going to stand up
  


13   here, and tell me if you can't see, Jon.  If we're
  


14   looking at Cross Section 3 here -- do you have those
  


15   cross sections in front of you, or can you see that,
  


16   the elevation, from where you are?
  


17       A.    You know, I can put that graphic up on the
  


18   screen here, if that would be helpful.
  


19       Q.    Let's do that, yes.
  


20             Okay.  If we could blow it up so we can see
  


21   Cross Section 3.
  


22             And to provide some context, this is a cross
  


23   section in Segment 5 or Segment 6?
  


24       A.    This is in Segment 6.
  


25       Q.    Okay.  So this is Lower Salt Segment 6, and
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 1   this is a cross section, one of six that were done in
  


 2   Segment 6?
  


 3       A.    Yes.
  


 4       Q.    Okay.
  


 5       A.    One of five that were done in Segment 6.
  


 6       Q.    One of five.
  


 7       A.    Six.  I'm sorry.  Six.
  


 8       Q.    Yep.
  


 9             And if we look at Cross Section 3, we see one
  


10   channel that comes down lower than the others.  Is that
  


11   what you would consider the main boating channel?
  


12       A.    I would assume that it was.  The way --
  


13   assume that it was.  The way to verify that would be to
  


14   look at the map that we used to generate the sections,
  


15   but I would assume that's the case.
  


16       Q.    Okay.  And how deep would that channel need
  


17   to get before water would spill over into the two
  


18   smaller channels to the right of the main channel?
  


19       A.    According to the cross section here, a
  


20   spillover would occur at about 15 feet of depth.
  


21       Q.    Okay.  So when the main channel is 15 feet,
  


22   at that point you may get water or you would get water
  


23   in the other two channels.  And then there are two
  


24   smaller channels on the left.  How deep would the main
  


25   boating channel have to be before you would get water
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 1   in those two smaller channels on the left?
  


 2       A.    A little more than 15 feet, a little more.
  


 3       Q.    Okay.  And is 15 feet enough for a boat?
  


 4       A.    I would think so, yeah.
  


 5       Q.    And would it be pretty clear, if you're on
  


 6   the river, where the channel is that's 10 feet deep or
  


 7   15 feet deep, as opposed to 2 inches?
  


 8       A.    Yes.
  


 9       Q.    And when those smaller channels fill, would
  


10   you characterize that as a flood state at that point?
  


11       A.    The smaller channels on the left side of the
  


12   cross section?
  


13       Q.    On the right side.
  


14       A.    On the right side?
  


15             Probably not.
  


16       Q.    Let me ask it a different way.  If you're not
  


17   in a flood, how many channels would you expect to be
  


18   filled?
  


19       A.    One or two.  And at the lowest flows, it
  


20   would probably be one.
  


21       Q.    But consistent with your testimony, there
  


22   were places -- and we know this from the surveys that
  


23   were done. -- that had more than one channel; is that
  


24   right?
  


25       A.    Yeah.  Most of the channel was -- most of the
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 1   river had a single channel, particularly at statehood,
  


 2   according to the available maps that we had.  There
  


 3   were some places where there were double channels, and
  


 4   there were a few isolated places where there might have
  


 5   been three.
  


 6       Q.    So if we take a look at Cross Section 1, for
  


 7   example, if we could scroll over to that, and here it
  


 8   looks like, generally, those two channels in the middle
  


 9   will fill up simultaneously; is that a fair reading of
  


10   that?
  


11       A.    That's pretty likely, yes.
  


12       Q.    And how much water would those two channels
  


13   have to have before the water spills into the left
  


14   smaller channels?
  


15       A.    The depth there would be about, oh, let's
  


16   say, 9 feet, maybe 10.
  


17       Q.    And based on your experience on the river,
  


18   would it be difficult or easy to distinguish which
  


19   channel was the deep channel?
  


20       A.    It would not be difficult at all at those
  


21   kinds of depths, no.
  


22       Q.    Okay, let's turn our attention to the depths,
  


23   and if you could pull up your Slide 282, please.
  


24                  MR. SLADE:  So we're looking at
  


25   Mr. Fuller's PowerPoint.  I don't have that evidence
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 1   number with me.
  


 2                  CO30, Part 364.  And we're also going to
  


 3   look at what has been submitted as evidence, the depth
  


 4   chart that Mr. McGinnis put together.  What is that?
  


 5                  DIRECTOR MEHNERT:  Correct.  CO33.
  


 6   BY MR. SLADE:
  


 7       Q.    And we're also looking at CO33.
  


 8             And, Mr. Fuller, your Slide 282, or Jon, has
  


 9   different depths of boats, their draws.  And where does
  


10   that come from?
  


11       A.    The table comes from the Utah Special
  


12   Master's report.  The graphic comes from -- I forget
  


13   the name of the river in Oregon.  There was a
  


14   navigability decision river that was determined to be
  


15   navigable in part based on this information here.  It's
  


16   the color graphics from the pictures of boats.
  


17       Q.    Okay.  So the table on the right side is from
  


18   the Utah Special Master report, where he listed
  


19   different boats and their draws, is that what I heard?
  


20       A.    Yes.
  


21       Q.    Okay.  And if we compare those boats to some
  


22   of the depths that were listed by Mr. McGinnis, let's
  


23   see which boats can fit in those depths.
  


24             Let's start with what you've testified is the
  


25   natural median of 1,230 cfs.  Can you list for me which
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 1   boats on the list from your Slide 282 could boat in
  


 2   that -- in those depths that are listed for the
  


 3   1,230 cfs?
  


 4       A.    If you could slide to your right about
  


 5   8 inches, and then I could.
  


 6             So do you want me to do it by cross section
  


 7   or do it all as one?
  


 8       Q.    I think we might have an easier time of
  


 9   saying which boats cannot be used in any of those cross
  


10   sections, based on the draws listed from the Special
  


11   Master report?
  


12       A.    None of them.  They all could be used.
  


13       Q.    And let's then look at 581 cfs, which -- do
  


14   you recall where that number comes from?
  


15       A.    Oh, that was one of the gyrations that -- I
  


16   think that's the addition of the Roosevelt median plus
  


17   the Verde median, and those are depleted flows, but I
  


18   think that's what they are, is the two added together.
  


19       Q.    Okay.  And, again, looking at the cross
  


20   section depths and then comparing those to the
  


21   depths required of the boats from the Special Master
  


22   report, which boats could not be used for 581 cfs
  


23   depths?
  


24       A.    Well, the 16 to 18-foot rowboat could be
  


25   used.  I'm going to have to go through them this way,
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 1   if you don't mind.
  


 2       Q.    Did you mean 6 to 12-inch?
  


 3             Oh, 16 to 18 --
  


 4       A.    16 to 18-foot long rowboat gives a draw of
  


 5   6 to 12 inches, so they could be used in any of those
  


 6   cross sections at 581.
  


 7             The 18 to 22-foot rowboat, 14 to 18 inches,
  


 8   18 would be 1.5.  You would be cutting it close at
  


 9   Sections 1 and 4 at the highest draw, which is pretty
  


10   good draw.  Must be fairly heavily loaded.
  


11             A steel rowboat at 18 feet gets you a little
  


12   higher than that.  You're going to be kissing the
  


13   bottom at 1 and 4, but would be available at the rest
  


14   of the reaches.
  


15             The motor boat, depending on whether you're
  


16   drawing 10 or 24 inches; at 10 inches, no problem.  At
  


17   24 inches, you're going to have trouble at 1, 4, 5 and
  


18   6.
  


19             And then the scow, drawing 8 inches, no
  


20   problem all the way through there.
  


21       Q.    And the canoe does not have any depth
  


22   provided?
  


23       A.    Not by the Utah Special Master, but we know
  


24   from expert testimony that none of those depths listed
  


25   would be of any issue at all.
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 1              EXAMINATION BY COMMISSIONER ALLEN
  


 2                  COMMISSIONER ALLEN:  Question,
  


 3   Mr. Fuller.  On the motor boat, doesn't the motor
  


 4   itself hang down below what would normally be
  


 5   considered the draft of the boat?
  


 6                  THE WITNESS:  I think that's how they --
  


 7   Mr. Commissioner, I believe that's how they got to the
  


 8   24, based on the same kinds of discussions I've seen in
  


 9   other cases and other places, and then the discussion
  


10   becomes about whether you could pick the motor up for
  


11   rapids or not, so -- but, yes, it does hang down below,
  


12   and that's why you get a greater draw.  You are
  


13   accounting for the prop.
  


14                  COMMISSIONER ALLEN:  Yeah.
  


15
  


16             REDIRECT EXAMINATION (CONTINUED)
  


17   BY MR. SLADE:
  


18       Q.    Okay.  And then Mr. McGinnis also listed
  


19   depths for 277 cfs.  Do you recall where he got 277?
  


20       A.    I believe that's my 90 percent, or the low
  


21   flow rate, of which 90 percent of the time it's greater
  


22   than.
  


23       Q.    How often would you expect the river to be at
  


24   277 cfs?
  


25       A.    Or below, 10 percent of the time.
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 1       Q.    So 90 percent of the time you would expect it
  


 2   to be higher?
  


 3       A.    If that statistic is correct in terms of flow
  


 4   duration, yeah.
  


 5       Q.    And what boats could be used at 277 cfs,
  


 6   using the Special Master data on draw of boats?
  


 7       A.    Well, our limiting depth there is at Cross
  


 8   Section 4 at 1 foot.  So you would be able to use
  


 9   rowboats of the shorter length up until the point where
  


10   you got to 12 inches, where you would be touching the
  


11   bottom, and that I would say you would want to be a
  


12   little bit more than that.  So the smaller rowboat, at
  


13   6 inches, sure.  The larger rowboats would be limited
  


14   at Section 4 at the low end.  Let's see, 1.6.  Would be
  


15   able to be used at 3 and not the other ones.
  


16             Steel rowboats at the 7-inch draw, no
  


17   problem.  19-inch draw, you're going to be able to use
  


18   it at Section 3.
  


19             The motor boats at 10 inches -- and, frankly,
  


20   I would like to have a chat with the Utah Special
  


21   Master about a motor boat drawing 10 inches with the
  


22   motor extended.  I'm not sure that's a good number.
  


23   But the 24 inches, a motor boat would not be acceptable
  


24   at any of those sections at 277 at the low end.
  


25             The scow, no trouble at any of the six cross
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 1   sections.
  


 2       Q.    And what is a scow?
  


 3       A.    A scow is a flatboat.
  


 4       Q.    Okay.  And it says 32 by 8 feet, and it says
  


 5   it draws 8 inches, right?
  


 6       A.    Yes.
  


 7       Q.    Could you fit 5 tons of wheat on a scow when
  


 8   it's at 32 by 8 feet?
  


 9       A.    Yes.
  


10       Q.    And it would draw 8 inches, according to the
  


11   Special Master of Utah?
  


12       A.    It's not clear what weight.  I don't recall
  


13   anyway what weight or loading that he came up with for
  


14   that, but clearly it would draw more than an empty
  


15   boat.  But 5 tons, 8 inches?  I don't know the answer.
  


16   My gut feeling is that it might be a little bit more
  


17   than that.  Depends on the design of the boat and where
  


18   the measurements are, whether that's at the beam or at
  


19   the bottom.
  


20       Q.    And did Mr. McGinnis also go over the higher
  


21   flow, which would be the 10 percent depths?
  


22       A.    I wish I remember, but I don't.
  


23       Q.    Is it on the chart?
  


24       A.    No.
  


25       Q.    Okay.  So he did the low flow and then your
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 1   median flow and what appears he thinks the median flow
  


 2   might be, but he didn't do the higher flow depths?
  


 3       A.    That's correct.
  


 4       Q.    Okay.  Would all the boats that the Special
  


 5   Master provided fit, in terms of draw, on any depths
  


 6   higher than 1,230 cfs?
  


 7       A.    The depths would be higher, and the boats
  


 8   would all go, go through.
  


 9       Q.    So when Mr. Hood asked you if you used the
  


10   Hyra standard exclusively to consider what the river
  


11   could support in terms of boats, is this slide evidence
  


12   that you did not use the Hyra method exclusively?
  


13       A.    Yes.
  


14       Q.    And in any case, where you did use the Hyra
  


15   method, does the river's depths exceed the minimum
  


16   depths of the Hyra method?
  


17       A.    Yes.
  


18       Q.    But these cross sections are only one line of
  


19   evidence that you used; is that right, Jon?
  


20       A.    Yes, it is.
  


21       Q.    Okay.  Briefly, can you list the other lines
  


22   of evidence?
  


23       A.    Well, we looked at historical boating
  


24   accounts.  We looked at historical descriptions of the
  


25   river.  We considered all of the evidence that was
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 1   placed in front of us.  Mr. McGinnis asked me a lot of
  


 2   different things, different legal decisions and
  


 3   whatnot.  All of these things we considered;
  


 4   photographs of the river, maps of the river.  I think I
  


 5   said descriptions already; my own field experience, as
  


 6   I've mentioned a number of times now, sitting in a boat
  


 7   going down the river; looking at photographs over a
  


 8   wide range of conditions; talking to expert boats --
  


 9   boaters, people who have commercial boaters; talking to
  


10   Brad Dimock, who builds historic boats or replica
  


11   boats; many, many, many things.
  


12       Q.    And based on all of that evidence, the depths
  


13   recorded by historical accounts, historical boating
  


14   that occurred, rating curves, your own observations,
  


15   it's your opinion that the depths would have been
  


16   sufficient on the Salt for the types of boats that the
  


17   Utah Special Master listed that we discussed?
  


18       A.    Yes.
  


19       Q.    At some points, some?
  


20       A.    Yes.
  


21       Q.    Mr. Murphy asked you a question why did you
  


22   include one particular cross section in your
  


23   PowerPoint, and I'm not sure I got an answer from that.
  


24   Is there a reason you had one particular cross section
  


25   in your PowerPoint, as opposed to all of the other six?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 6    11/18/2015 1392


  


 1       A.    Well, all six were presented in the report,
  


 2   in the appendices of the report and whatnot; but the
  


 3   graphic that was used in the original report is what we
  


 4   just used.  So for whatever logic went into why we
  


 5   picked it the first time around, we just -- I just
  


 6   grabbed the same one.
  


 7             And to tell you the truth, you know, the
  


 8   rating curve is one line of evidence.  And I talked in
  


 9   my direct testimony about some of the problems with
  


10   relying on just a single cross section or a couple of
  


11   single cross sections in trying to characterize a
  


12   natural river and the kind of variability that really
  


13   occurs out there.
  


14             And, you know, you see that when you talk to
  


15   the -- you hear that when you talk to the boaters and
  


16   read their descriptions.  Somebody handed me something
  


17   from Slingluff the other day, and I was reading past
  


18   where they were asking me about it, and Slingluff was
  


19   talking about the exact same thing.  They asked him
  


20   what the depth was, and he said it's really hard to
  


21   characterize the depth at a point, because the rivers
  


22   vary.  They get deeper in pools and they get shallower
  


23   in riffles.
  


24       Q.    Ms. Consoli asked you a question about a
  


25   novice boater.  Do you remember that conversation?
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 1       A.    I do.
  


 2       Q.    Okay.  And I think she was -- she used,
  


 3   unfortunately, Mr. Hood as the novice boater example.
  


 4   I don't know his experience boating, but let's pick a
  


 5   novice boater who has no experience boating.  Is that
  


 6   the boater that you considered would be your commercial
  


 7   boater when you're thinking about whether the river's
  


 8   navigable or not for commercial purposes?
  


 9       A.    I've never seen any direction from any of the
  


10   court decisions that I've read or any discussions with
  


11   any attorneys on both sides of the navigability issue
  


12   that indicates that rivers have to be navigable by
  


13   unskilled people who don't know how to operate boats.
  


14             That doesn't seem to make much sense to me.
  


15   Much the same that we require people to have some
  


16   experience to get behind the wheel of a car, that
  


17   seems, to me, make sense that you would look at
  


18   somebody who had at least some competency in boating.
  


19   But I think I also said to her that on this river it
  


20   wouldn't take that long to develop those kinds of
  


21   skills.
  


22                  CHAIRMAN NOBLE:  Mr. Slade, can we take
  


23   a break here?
  


24                  Let's do a short ten minutes.
  


25                  (A recess was taken from 2:48 p.m. to
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 1   2:59 p.m.)
  


 2                  CHAIRMAN NOBLE:  Let's proceed.
  


 3                  MR. SLADE:  Thank you, Mr. Chairman.
  


 4   Back with Mr. Fuller.
  


 5   BY MR. SLADE:
  


 6       Q.    And I wanted to discuss some of the documents
  


 7   that Mr. McGinnis talked to you about.  The first one
  


 8   is the Kibbey decree, which is the Lower Salt EI-6, and
  


 9   this -- do you have that in front of you, Jon?
  


10       A.    Yeah.
  


11       Q.    And do you have a complete copy?
  


12       A.    I have a copy that has 78 pages.
  


13       Q.    Okay.  I think Mr. McGinnis gave a shortened
  


14   version, and I can understand why.  It's a big
  


15   document.
  


16             Is it your understanding that the Kibbey
  


17   decree was a decision by Judge Kibbey in 1892 regarding
  


18   water rights on the Salt?
  


19       A.    Yes.
  


20       Q.    Okay.  And in that case, were there any facts
  


21   specifically about whether the river is navigable or
  


22   not?
  


23       A.    Well, there are facts -- well, facts not
  


24   navigable.
  


25             There are facts relating to flow rates, and
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 1   then there's, I believe, an opinion or something about
  


 2   it being nonnavigable.  But, no, I didn't find any
  


 3   facts to support anything surrounding that opinion
  


 4   about nonnavigability.  There's no depths, no boat
  


 5   type, no accounts of boating, none of the kind of
  


 6   evidence that we use in a particularized assessment.
  


 7       Q.    In fact, if you turn to page 5, at the
  


 8   bottom, the last paragraph there that's incomplete
  


 9   lists a bunch of the plaintiffs, from Mesa Canal, Tempe
  


10   Irrigating Company, Utah Canal, Grand Canal, and then
  


11   it says they are alleging that the Salt River is a
  


12   natural unnavigable stream.
  


13             And that goes onto page 2.  Did I read that
  


14   correctly?
  


15       A.    It says on the last line "...against the
  


16   Arizona canal company, alleging the Salt River is a
  


17   natural [nonnavigable] stream rising in the mountains
  


18   [of] the eastern part of the territory."
  


19       Q.    Have you seen anything or were you presented
  


20   with anything where Judge Kibbey said it was a
  


21   nonnavigable stream?
  


22       A.    I haven't.
  


23       Q.    And would it make sense that plaintiffs in
  


24   the case, canal companies, irrigation companies, would
  


25   claim that the river is nonnavigable?
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 1       A.    Well, they continue to do so today.
  


 2       Q.    Are you referring to SRP?
  


 3       A.    Yeah.  Well, them and the Salt River Valley
  


 4   Water Users, whatever the difference in relation
  


 5   between those two are.
  


 6       Q.    Do we also have some facts, and I think you
  


 7   mentioned it, about the flow rates of the Salt as they
  


 8   understood them in 1892?
  


 9       A.    Yeah, I believe we included some of that
  


10   information in the Lower Salt report.
  


11       Q.    Okay.  Let's go through a little of that from
  


12   the Kibbey decree, and I'm on page 1, the second big
  


13   paragraph.
  


14             Could you read where it says "During"?
  


15       A.    "During the winter months"?
  


16       Q.    Yes.
  


17       A.    "During the winter months of December,
  


18   January, February, and until the middle of May, there
  


19   is a large volume flowing in the river, more than
  


20   adequate for the irrigation of all the lands in the
  


21   valley."
  


22       Q.    Okay.  How many months did they list there?
  


23       A.    Well, they specifically name four, but they
  


24   left out March and April, which is inclusive there, so
  


25   that would be six.
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 1       Q.    Okay.  And they're saying for approximately
  


 2   six months there's a large volume flowing in the river?
  


 3       A.    That's what they're saying, yes.
  


 4       Q.    And if we turn to then page 5, and do you see
  


 5   the sentence in the -- just about the middle of the
  


 6   page that begins "While"?
  


 7       A.    "While the river during"?
  


 8       Q.    Yes.  No.  Yes.  Could you read that
  


 9   sentence, please?
  


10       A.    "While the river during the months in which
  


11   hay and grain and the ordinary agricultural crops are
  


12   being grown had in it a vast volume of water, this
  


13   volume diminished with the advance of the season, from
  


14   thousands of cubic feet per second to about, at a
  


15   minimum of, three hundred cubic feet per second, and as
  


16   both the increase of population and the different
  


17   products to which the land was cultivated increased --"
  


18             Keep going?
  


19       Q.    For the record, let's keep going till the
  


20   end.
  


21       A.    "-- the demand for water in the summer months
  


22   when the supply is the least, aggravated by an
  


23   unnecessary and very considerable waste of water,
  


24   exceeded the supply."
  


25       Q.    Okay.  That's fine.  So did they give us an
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 1   estimate of what the higher end was for cubic feet
  


 2   there?
  


 3       A.    Well, they did say thousands of cubic feet.
  


 4       Q.    So that's more than 1,230, which is your
  


 5   median estimate; is that right?
  


 6       A.    Yes.
  


 7       Q.    And did they give us an estimate of the
  


 8   minimum that the river got to?
  


 9       A.    300 cfs.
  


10       Q.    Okay.  And they said -- is it your
  


11   understanding from that sentence that it did not get
  


12   below 300 cfs?
  


13       A.    Well, they describe it as a minimum, so that
  


14   would be not getting below, yeah.
  


15       Q.    And that minimum is actually more than the
  


16   277 cfs that Mr. McGinnis wrote on his depth chart; is
  


17   that right?
  


18       A.    And that's for the 90 percent flow, not the
  


19   floor.
  


20       Q.    You were also asked some questions about the
  


21   Kent decree.  Do you recall those?
  


22       A.    Yes.
  


23       Q.    And that's a similar water rights case from
  


24   1910?
  


25       A.    It is a water rights case.  I can't testify
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 1   to the similarity, but . . .
  


 2       Q.    And that was Lower Salt Exhibit EI-6.  And at
  


 3   that point, had the river been even more allocated to
  


 4   canal and irrigation diversions than in 1892, when the
  


 5   Kibbey decree came out?
  


 6       A.    Yes.
  


 7       Q.    So would the river be less navigable, in your
  


 8   opinion, when the Kent decree comes out in 1910, about
  


 9   18 years later?
  


10       A.    The more water you take out of the river, the
  


11   less navigable it becomes in its depleted condition.
  


12       Q.    And did the Kent decree have any facts about
  


13   the river's use for navigation in the decree?
  


14       A.    I wasn't able to find, nor has anybody, that
  


15   I'm aware of, submitted any facts that support Judge
  


16   Kent's decree regarding the -- or decree -- his
  


17   statement regarding the nonnavigability of the river.
  


18       Q.    It was a decree.  You're right.
  


19             So regarding the Kibbey and the Kent
  


20   decision, did what we just went over regarding the lack
  


21   of evidence for navigability facts and the fact that we
  


22   don't have -- we have canal companies as plaintiffs,
  


23   did that factor into your decision to not use those
  


24   decisions with much weight?
  


25       A.    Well, I did read them at the time we did the
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 1   original report and scoured them for what information I
  


 2   could find in terms of the kinds of facts that I was
  


 3   charged with collecting, and they're a little sparse on
  


 4   that.  So I do believe I mentioned in the report, as we
  


 5   discussed with Mr. McGinnis the other day, that those
  


 6   guys did render that, that made those statements.  But
  


 7   lacking the particularized information that I was
  


 8   charged with collecting, I didn't find them to be
  


 9   particularly useful.
  


10             So it was very difficult to place that
  


11   statement in the context of the kind of evidence that
  


12   we need to consider for this river.
  


13       Q.    And do you also have the Lacy report in front
  


14   of you, which is Lower Salt 012-2-2?
  


15       A.    I have it somewhere here.
  


16       Q.    If you could try to pull that up.  I believe
  


17   I gave you a more complete copy during one of our
  


18   breaks.
  


19
  


20              EXAMINATION BY COMMISSIONER ALLEN
  


21                  COMMISSIONER ALLEN:  Jon, what was the
  


22   date of the Lacy report?
  


23                  THE WITNESS:  I'll tell you when I find
  


24   it.  I know it was done prior to ANSAC being formed.  I
  


25   believe it was the mid to late '80s.  I'll take a look.
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 1   I've got the cover sheet here.  I think it was '86 or
  


 2   '89.
  


 3                  '87.
  


 4
  


 5             REDIRECT EXAMINATION (CONTINUED)
  


 6   BY MR. SLADE:
  


 7       Q.    Jon, that's my fault.  I have the complete
  


 8   copy here.  Let me give that to you.
  


 9             And Mr. McGinnis asked you a few questions
  


10   about the Lacy report; is that right?
  


11       A.    He did.
  


12       Q.    And that report is entitled "A Historical
  


13   Analysis of Portions of the Salt and Gila Rivers."
  


14   It's Lower Salt EI-12, Part 2, Tab 2.  And Mr. McGinnis
  


15   gave you a shortened version of the report.  I've given
  


16   you the whole report.  Do you have that in front of
  


17   you?
  


18       A.    I do.
  


19       Q.    Can you turn to the -- I believe it's the
  


20   bibliography in the back, and can you find the spot
  


21   where it lists the Salt boating accounts?
  


22       A.    Yes.
  


23       Q.    And can you tell me how many boating accounts
  


24   that report listed at the time in 1987?
  


25       A.    I'm looking at page 43.  Is that where you're
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 1   looking at?
  


 2       Q.    I don't have it in front of me, so . . .
  


 3       A.    Oh, I'm sorry.
  


 4             And are you excluding ferries, or are you
  


 5   including ferries?
  


 6       Q.    Exclude ferries.
  


 7       A.    It has the Burch account from the Gazette in
  


 8   1885, and then it has a second article relating to the
  


 9   Burch account.  It mentions that their undisputed
  


10   conclusion was that they could deliver logs.  And then
  


11   it has a third article that relates to that account.
  


12   So that's three articles on one account.
  


13             That's the only -- that's the only downriver
  


14   account they have.  The rest of them -- well, I'm
  


15   sorry, they have one from 1889.  That's the Gentry and
  


16   Cox, where they took the ferry boat, the large ferry
  


17   boat it says, that had been used for years on the Salt
  


18   River at the Maricopa Crossing and then snagged.  They
  


19   don't mention that it was on the Gila, but . . .
  


20       Q.    Any others?
  


21       A.    No, those two.
  


22       Q.    So the Lacy report, which Mr. McGinnis
  


23   questioned you about, from 1987 has, by your count, two
  


24   boating accounts?
  


25       A.    Yes, unless there's any in the Gila.
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 1             No, it just says Salt River here.
  


 2             Yeah, unless there's one in -- I guess there
  


 3   are some accounts from the Gila, so some of the Gila
  


 4   accounts.  We only have the one where they took the
  


 5   train up, and so I think that one's in here too.
  


 6       Q.    Did they -- would that account be a Salt
  


 7   River boating account?
  


 8       A.    Well, that's the one where they, you know,
  


 9   they got down to below Florence and then they took the
  


10   train up to Phoenix, visited some people, and then
  


11   continued on down and rejoined the Gila further
  


12   downstream.
  


13       Q.    Do you see that account in there?
  


14       A.    It may be in here.  I'm not remembering the
  


15   title of that one, but it may be.  So that may take it
  


16   up to three.  So it's two or three.
  


17       Q.    And how many accounts, successful accounts,
  


18   do you have in your report?
  


19       A.    A lot more than that.
  


20       Q.    That's fair.  We'll come to that later.
  


21       A.    Yeah.
  


22       Q.    So was that a factor in how much weight you
  


23   gave the Lacy report?
  


24       A.    I did read the Lacy report at the time we did
  


25   the original work, and I used it as a springboard to


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 6    11/18/2015 1404


  


 1   look for other things, so -- yeah, I didn't feel like
  


 2   it -- well, we found more than they did.  We may have
  


 3   had more time.
  


 4       Q.    And, actually, can you turn to page 32 of
  


 5   that report, and do you see the second sentence?
  


 6       A.    "The Gila was"?
  


 7             I have the "Conclusions" here, Eddie.
  


 8       Q.    Good.
  


 9             Do you see the last full paragraph on
  


10   page 32, and, again, we're still in what's referred to
  


11   as the Lacy report, which is "A Historical Analysis of
  


12   Portions of the Salt."  Do you see the last paragraph
  


13   and the second sentence that is in parens, that begins
  


14   "The Salt River"?
  


15       A.    Yes, I do.
  


16       Q.    Can you read that sentence?
  


17       A.    "The Salt River was dry or had minuscule
  


18   amounts of water most of the time, and the Gila [River]
  


19   was easily forded."
  


20       Q.    Is what you just read consistent with the
  


21   1892 Kibbey report, where it said there were large
  


22   volumes of water for six months and the minimum was
  


23   300 cfs?
  


24       A.    I have no knowledge of any source that in its
  


25   ordinary and natural condition, the Salt River was ever
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 1   dry.
  


 2       Q.    So would that be another factor why you
  


 3   didn't put much weight on the Lacy report?
  


 4       A.    Like I say, we considered the evidence that
  


 5   was in it and found it to be incomplete and perhaps not
  


 6   considering the ordinary and natural condition of the
  


 7   river as we talk about it this time around.
  


 8       Q.    And Mr. McGinnis asked you about a case
  


 9   called Salt River Pima-Maricopa Indian Community versus
  


10   Arizona Sand & Rock Company.  Do you have that in front
  


11   of you?
  


12       A.    I will in just a second.
  


13       Q.    Looks like this.
  


14             Thanks for your patience, Commissioners.  We
  


15   have had a lot of paper.  We're working through the
  


16   paper log here.
  


17       A.    Sorry.  I have it now.
  


18       Q.    Okay.
  


19             This is Lower Salt EI-2.  And do you see
  


20   where it says Salt River Pima-Maricopa Indian Community
  


21   versus Arizona Sand & Rock Company?
  


22       A.    Yes.
  


23       Q.    And this is the case that Mr. McGinnis talked
  


24   with you about?
  


25       A.    Yes.
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 1       Q.    And you also have a case -- let me provide
  


 2   you that case now.
  


 3             Do you have in front of you right now State
  


 4   ex rel. Winkleman v. Arizona Navigable Stream
  


 5   Adjudication Commission?
  


 6       A.    Yes.
  


 7       Q.    Can you turn to the case I just gave you, the
  


 8   Winkleman case, Paragraph 24?
  


 9       A.    Do you need to give some kind of cite for
  


10   this or anything?
  


11       Q.    Yeah.  Look at the -- if you see the
  


12   paragraph symbols --
  


13       A.    Yeah.
  


14       Q.    -- turn to that Paragraph 24.
  


15             Excuse me, 34.
  


16             32.  Excuse me.  Paragraph 32.  The heading
  


17   is Preclusion of Appellants' Assertion of Navigability.
  


18       A.    Yes.
  


19       Q.    And this is Winkleman 224 Ariz. 230.
  


20             And can you read that paragraph, please?
  


21       A.    Paragraph 32?
  


22       Q.    Yes.
  


23       A.    "SRP also contends that Appellants are
  


24   precluded by the doctrines of res judicata and
  


25   collateral estoppel from asserting the River's
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 1   navigability based on proceedings in Salt River
  


 2   Pima-Maricopa Indian Community v. Arizona Sand & Rock
  


 3   Company (SRPMIC)," and then lists the number
  


 4   CIV 72-376-PHX (D. Arizona April 13th, 1977), "a
  


 5   consolidated federal district court case on which ANSAC
  


 6   relied in making its determination."
  


 7       Q.    Okay.  And are they referring to the case
  


 8   that Mr. McGinnis provided you, that you also have in
  


 9   front of you?  Is that the same case?
  


10       A.    Has the same name and the same CIV number,
  


11   yeah.
  


12       Q.    Okay.  So we can assume that's the same case.
  


13             And then could you refer to Paragraph 35 in
  


14   the Winkleman decision?
  


15       A.    Okay.
  


16       Q.    And can you read that paragraph please?
  


17       A.    "SRP contends that, because the parties in
  


18   SRPMIC stipulated that the River was not navigable, and
  


19   that stipulation was incorporated in the district
  


20   court's final [statement], the State is (and therefore
  


21   [the] appellants are) precluded from litigating the
  


22   issue of navigability in this case.  We disagree."
  


23       Q.    And then could you turn to Paragraph 37?
  


24       A.    Okay.
  


25       Q.    And about halfway down there's a sentence
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 1   that begins with "Further."  Do you see that?
  


 2       A.    I do.
  


 3       Q.    Can you read that, please?
  


 4       A.    "Further, in SRPMIC, the district court was
  


 5   not required to and did not conduct the particularized
  


 6   assessment of the River's navigability required by
  


 7   Hassell.  See 172 Arizona at 371, 837 P2.d at 173; see
  


 8   also Calmat 172 Arizona at 311, 836, P2.d at 1021.
  


 9   Instead, the court simply adopted the parties'
  


10   stipulations.  Because the Director of ADOT could not
  


11   simply give away potentially public trust land, see
  


12   Hassell --"
  


13       Q.    You can skip the numbers there.
  


14       A.    Thank you.
  


15             "[SRP] is irrelevant to these proceedings --"
  


16   I'm sorry.
  


17             "SRPMIC is irrelevant to these proceedings
  


18   and the doctrines of res judicata and collateral
  


19   estoppel do not apply."
  


20       Q.    Okay.  So I know you're not a legal scholar,
  


21   but is it your understanding, from what we just read,
  


22   that the court in Winkleman was explicitly saying that
  


23   the case that Mr. McGinnis handed you, SRP-Maricopa
  


24   Indian Community, is irrelevant?
  


25       A.    Yes.  And that was kind of our experience.
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 1   Heard about this case through Jim Braselton, who I
  


 2   believe was representing First American Title, and he
  


 3   allowed us to come look through his archives when we
  


 4   were doing the original studies, and we looked through
  


 5   the box to find information, and there was no factual
  


 6   information regarding navigability that went with the
  


 7   case information that he had.  So that's my own
  


 8   experience as well.
  


 9       Q.    So that would factor into the amount of
  


10   weight that you would give that decision?
  


11       A.    Yeah.
  


12       Q.    You were also provided a document by Troy
  


13   Péwé.  Do you have that in front of you, the
  


14   "Morphology of the Salt River"?
  


15       A.    I do.
  


16       Q.    And I don't think Mr. McGinnis went over
  


17   this, but on page 2, the third full paragraph, can you
  


18   read what that says, please?
  


19       A.    It starts "The Salt River"?
  


20       Q.    Yes.
  


21       A.    "The Salt River is a braided stream; it has a
  


22   series of anastomosing channels, although only one or
  


23   two are occupied except in times of flood."
  


24       Q.    Okay, and if you stop there.
  


25             What does that mean to you when you read
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 1   that?
  


 2       A.    That means Dr. Péwé is saying exactly what
  


 3   I've been saying here; is that it's braided at flood
  


 4   conditions, but when we're in non-flood conditions,
  


 5   only one or two of those channels are occupied.  So
  


 6   it's a compound channel is what he's describing,
  


 7   without using those terms.
  


 8       Q.    Do you have in front of you the William Graf
  


 9   publication, "The Salt and Gila Rivers in Central
  


10   Arizona"?
  


11             And that is Lower Salt EI-23.
  


12             And the previous Péwé article was CO26-E.
  


13       A.    I have a portion of that book, yeah.
  


14       Q.    Okay.  Can you turn to page 117, please?
  


15             And I believe there was some discussion
  


16   between you and Mr. McGinnis about the first sentence
  


17   of the paragraph that's directly underneath "Channel
  


18   Form."  Can you read that sentence?
  


19       A.    "The channel here is braided." [Quoted as
  


20   read.]
  


21       Q.    Okay.  And based on your understanding of
  


22   what Mr. Péwé just described and your own expertise,
  


23   what does Mr. Graf mean where he says "The channel
  


24   pattern here is braided"?
  


25       A.    He's talking about the existing condition,


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 6    11/18/2015 1411


  


 1   for one thing; but he's also talking about the
  


 2   overall -- the flood channel of the river.  And you can
  


 3   see that a little further down, where he describes the
  


 4   channel as being a mile wide or 1.6 kilometers wide.
  


 5   So clearly he's not talking about the low flow channel.
  


 6       Q.    How wide is the low flow channel?
  


 7       A.    In its ordinary and natural condition, it
  


 8   was, you know, a hundred to 300 feet.  Right now, in
  


 9   terms of a wet channel, and at the time when Will was
  


10   writing this, there is no wet channel, so . . .
  


11             As a matter of fact, Will Graf is a friend of
  


12   mine, and he's now in South Carolina and married his
  


13   professor.  After the Gila hearings I called him up and
  


14   talked to him about compound channels, and he and I are
  


15   on the same page.
  


16       Q.    So you're capacity, based on what Mr. Péwé
  


17   has written, your conversations and your readings of
  


18   Mr. Graf, your own experience, your understanding of
  


19   the surveys that were done, your experience on the
  


20   river, that the river, in its ordinary and natural
  


21   condition, was not a braided river?
  


22       A.    Not the boating channel, no.
  


23       Q.    Can you pull up Slide 143, please?
  


24             And do you also have in front of you what was
  


25   handed to you, I believe yesterday, a photo of the
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 1   junction of Tonto and Salt Rivers?  You got a color
  


 2   copy.  I think we got black and white copies.  It has
  


 3   141 on the front.
  


 4       A.    I think the color copy went back, and I ended
  


 5   up with a black and white.
  


 6       Q.    If you need my copy, I can provide that.
  


 7       A.    That would be quicker.
  


 8             141, got it.
  


 9       Q.    And I believe this was -- this 141 picture
  


10   was provided to you to indicate, from what the attorney
  


11   believed, was a braided river.  Was that your
  


12   recollection of the discussion that you had; that the
  


13   river -- that the picture was provided to you because
  


14   it indicated that it was a braided river?
  


15       A.    You know, I've gone through this so many
  


16   times it kind of all runs together for me, but that may
  


17   have been where he was going, maybe multiple channels,
  


18   but I don't know.  Whatever.
  


19       Q.    Do you see a braided river in that picture?
  


20       A.    Well, I think -- there are multiple channels
  


21   there.  Mostly not, I mean particularly when you
  


22   compare it to what's on Slide -- what is that, 143? --
  


23   143, and you're looking at essentially the same area, a
  


24   different aspect.  I see the Tonto coming in.  That's
  


25   one of the channels.  It looks like there's a channel
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 1   that splits and goes off river right and joins the
  


 2   Tonto and then comes down with the Tonto.  It looks
  


 3   like there's an overflow channel.
  


 4             It's not clear what level of flow this is at,
  


 5   and as I've mentioned before, the higher the flow
  


 6   level, the more likely it is to be braided.  And I
  


 7   think as I also mentioned in my original direct
  


 8   testimony, that of all the reaches of the Salt River,
  


 9   it's likely to experience some braiding right here,
  


10   particularly at higher flows or immediately after
  


11   higher flows, because you have the confluence with the
  


12   Tonto Creek, so you have kind of a delta that may be
  


13   depositing sediment there as it joins the Salt, and you
  


14   also have the constriction as the open area that comes
  


15   down enters the narrower canyon of the Segment 4.  So
  


16   there's some reasons to deposit sediments in those
  


17   cases.  You're more likely to form a multiple channel
  


18   thing here.
  


19             And I think this, Eddie, is that in this
  


20   picture, in 141 picture, you could have a reasonable
  


21   discussion about whether you want to call that braided.
  


22   There are clearly obvious channels that are the low
  


23   flow channel, and I don't think I would -- you or I or
  


24   even a novice boat man would be at all confused about
  


25   where to put your boat going through here.
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 1       Q.    And this is sort of a snapshot of the
  


 2   junction of Tonto and Salt Rivers, which is Segment 3;
  


 3   is that right, this Photo 141?
  


 4       A.    Yes.
  


 5       Q.    Okay.  And so if we want to expand what that
  


 6   segment looks like, we could look at your Photo 143 --
  


 7   your Slide 143; is that right?
  


 8       A.    Yeah.  It's of a different aspect and you're
  


 9   looking more upriver than you are in the 141 picture
  


10   here.
  


11       Q.    And do you see a continuous channel from that
  


12   picture, which was taken in 1904?
  


13       A.    Yeah, and that's indeed what causes me to
  


14   conclude that we may be looking at a higher flow
  


15   condition here, because you can see that there are high
  


16   flow channels that are dry on Slide 143, but the low
  


17   flow channel is a single channel through there.
  


18       Q.    You can also see some houses or structures on
  


19   the right in Slide 143?
  


20       A.    Yeah.
  


21       Q.    Can you estimate, based on seeing those
  


22   structures, how wide the river is in that photo, or
  


23   based on your knowledge of rivers in general?
  


24       A.    It would be an estimate.  Of course, you
  


25   know, it depends on how long those structures are; but,
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 1   typically, you know, you're looking at some structures
  


 2   that are as long as the river is wide and then some
  


 3   other features here that are -- I think I would want to
  


 4   blow it up greater and spend a little more time here,
  


 5   but, to me, I guess the river is 30 to 50 feet wide in
  


 6   this segment.  Wider than a boat.
  


 7       Q.    Can you go to Slide 15, please, Jon?
  


 8             And we're not going through all the slides, I
  


 9   can assure you that?
  


10             I believe you were asked a question whether
  


11   the river is braided at Q2 and Q10.  And is Q2 a
  


12   two-year flood?
  


13       A.    Yes.
  


14       Q.    And Q10 a 10-year flood?
  


15       A.    Yes.
  


16       Q.    So is whether the river braided at Q2 or Q10
  


17   irrelevant for purposes of navigability discussions?
  


18       A.    Yes.
  


19       Q.    And can you go to Slide 45, please?
  


20             On the lower left, there's a picture of the
  


21   Salt River, and there seems to be some sort of sand or
  


22   gravel coming in from river right.  Do you see that?
  


23       A.    I do.
  


24       Q.    How wide is the opening of the channel where
  


25   there is no sand or gravel, from your estimate?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 6    11/18/2015 1416


  


 1       A.    Well, here it would be possible to make an
  


 2   estimate by looking at a topographic map.  I didn't do
  


 3   that, but from my recollection, you know, we're looking
  


 4   at 50 feet.
  


 5       Q.    Wide enough for a boat?
  


 6       A.    Wide enough for a boat, no question.
  


 7       Q.    Can you go to Slide 141, please?
  


 8             Did I get that wrong?
  


 9             140.
  


10             I think you were asked some questions about
  


11   this particular flatboat and if you would use this in
  


12   Segment 3 in its natural and ordinary condition.  Do
  


13   you recall that?
  


14       A.    Yes.
  


15       Q.    Okay.  And I believe you testified that this
  


16   wouldn't be the boat you would design or choose to use
  


17   in that area?
  


18       A.    Yes.  But I think I also said that you
  


19   probably could get down there in Segment 3.
  


20       Q.    Were there other people that did use
  


21   flatboats in Segment 3 historically?
  


22       A.    Yes.  Although, we parsed it out with
  


23   Mr. Hood this morning and determined that those were --
  


24   well, some of those were on the impoundment, and that
  


25   there was a smaller number of flatboats that didn't go
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 1   on its ordinary and natural condition.
  


 2       Q.    Were there people that used flatboats in
  


 3   Segment 4 historically?
  


 4       A.    Yes.
  


 5       Q.    And Segment 5?
  


 6       A.    Yes.
  


 7       Q.    And Segment 6?
  


 8       A.    Yes.
  


 9       Q.    You talked a little bit with Mr. Sparks about
  


10   Segment 2 and the lack of historical boating that is in
  


11   Segment 2 that we have in the record.
  


12             At statehood in 1912, was there a road that
  


13   went to the Salt River Canyon that we have today, like
  


14   we have today?
  


15       A.    No, not like we have today.
  


16       Q.    Were there settlers in Segment 2?
  


17       A.    There may have been somebody ranching Gleason
  


18   Flat, but I'm not aware of any others.
  


19             I know that the Apache lived there
  


20   seasonally, but you asked me about settlers, so . . .
  


21       Q.    Sure.
  


22             And are you aware of court cases that have
  


23   said where there was no civilization or access, the
  


24   courts should look for susceptibility of a river,
  


25   rather than its navigable in fact use at that time?
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 1       A.    Yeah.  That's my understanding of what the
  


 2   idea of susceptibility is about.  We covered that case.
  


 3       Q.    And, in fact, I believe you said the Boy
  


 4   Scouts were the first group to use the -- to go to
  


 5   Segment 2?  Was that from your Land Department report?
  


 6   I'm correct, the Boy Scouts?
  


 7       A.    I think that may have been in the small and
  


 8   minor watercourse study that was done by Stantech.  Oh,
  


 9   no, actually, there was a -- in the History section of
  


10   the Upper Salt report, yeah, there was a line that said
  


11   the Boy Scouts, in conjunction with somebody, I think
  


12   kind of popularized recreational boating in Salt River
  


13   Canyon.
  


14       Q.    What kind of experienced boaters do you think
  


15   the Boy Scouts would have been?
  


16       A.    That specific group, I have no idea.  I've
  


17   seen a number of Boy Scout troops out on the river and
  


18   actually done some canoe merit badge training for them
  


19   in other places on the Salt River, and generally very
  


20   little.  Boy Scouts are young men, so . . .
  


21       Q.    And that's Segment 2, I believe?
  


22       A.    Yeah.
  


23       Q.    Let's talk about the Burch trip just a little
  


24   bit.  Do you recall the Burch trip, where they explored
  


25   for the possibility of logging and bringing those logs
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 1   down through the Salt?
  


 2       A.    I do.
  


 3       Q.    Okay.  And do you remember what their
  


 4   conclusion was after they did that trip?
  


 5       A.    Yeah.  I believe that the line in the report
  


 6   on the paper was undisputable conclusion is that it
  


 7   could be done.
  


 8       Q.    And Mr. Burch at that time was a sawmill man?
  


 9       A.    Yes.
  


10       Q.    So would you have expected him to understand
  


11   what it might take to float logs down the Salt?
  


12       A.    You would think, yeah.
  


13       Q.    And that account is different than the Hayden
  


14   account, where Hayden said that you couldn't float logs
  


15   down; is that right?
  


16       A.    That was his conclusion.
  


17       Q.    And based on the distinction between the
  


18   Burch account and the Hayden account and based on what
  


19   you've read about the Hayden account, it was your
  


20   conclusion that the Hayden account was really upriver,
  


21   more near the Black River?
  


22       A.    Yes.  It was interesting, also, that we
  


23   learned that even after that initial failure, Hayden
  


24   apparently went back out the next month and tried
  


25   again.  So he must have felt like there was something
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 1   that was compelling him to try it again.
  


 2       Q.    Any reason why you don't think Burch -- well,
  


 3   do we have anything in the record that says whether
  


 4   Burch did or did not float logs after he decided it
  


 5   could have been done?
  


 6       A.    No.  In fact, what we said is, what is it,
  


 7   something like he has partially a contract, he has
  


 8   partially contracted.  I'm not sure what a partial
  


 9   contract means in terms of -- so it may be the partial
  


10   part came to play and he lost his contract.  I have no
  


11   idea.  I don't have anything in the record that says he
  


12   did what he did.  So the railroad ties or whatever else
  


13   that he was producing could have been produced
  


14   elsewhere by someone else.
  


15       Q.    You were asked some questions about boating
  


16   and the dangers associated with it.  Does the Salt
  


17   present any more danger -- and let's take it segment by
  


18   segment. -- on Segment 2 than other rivers you've been
  


19   on?
  


20       A.    I have been on rivers that are -- well, I'm
  


21   not sure I would call them dangerous.  I mean it's
  


22   dangerous to get out of bed in the morning, but there
  


23   are -- especially when you have to come here.
  


24             I've been on rivers that are -- have higher
  


25   class rapids before, have more rapids than the Salt
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 1   River.  I've been on rivers that have less.  So it's in
  


 2   the range of my experience, and I'm not a particularly
  


 3   aggressive boater, so . . .
  


 4       Q.    If a river is very deep, does it have a
  


 5   particular danger for drowning?
  


 6       A.    Well, yeah, if it's water and you can get
  


 7   your head underneath it, people can drown in it,
  


 8   so . . .
  


 9       Q.    And if the river has a high velocity, is that
  


10   another particular danger that river might have?
  


11       A.    Yeah.  Yeah.
  


12       Q.    And if a river is extremely wide, could that
  


13   present a particular danger?
  


14       A.    I suppose, if you fell out of a boat and were
  


15   separated and it was too far for you to swim, or if it
  


16   were -- and it was deep.  I mean if it was wide and
  


17   shallow, then you can stand up and walk, so no.
  


18       Q.    Can we turn to your summary of the boating
  


19   accounts page in your PowerPoint?
  


20       A.    Do you happen to recall the page number?
  


21       Q.    204.
  


22       A.    Okay.
  


23       Q.    And this is the first page.  You have 204,
  


24   205, 206 and 207 that list all of the historical
  


25   boating accounts, whether they were successes, and the


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 6    11/18/2015 1422


  


 1   segment that they were done in; is that right?
  


 2       A.    Yes.
  


 3       Q.    Okay.  And when you were asked questions
  


 4   about some of the historical boating accounts, were you
  


 5   asked questions about all of the historical boating
  


 6   accounts or just some of them?
  


 7       A.    Just some of them.
  


 8       Q.    And that's by opponent attorneys.  We talked
  


 9   about all of the accounts, correct?
  


10       A.    We did.
  


11       Q.    And can you summarize again for us how many
  


12   accounts were successful, based on these charts?
  


13       A.    Well, the vast majority of them.  So I had it
  


14   at 28 trips, and 2 were unsuccessful.  And only 1 of
  


15   those occurred in Segments 2 through 6, in my opinion.
  


16       Q.    And what is your definition of success,
  


17   again?
  


18       A.    The boat and the boater and the materials in
  


19   it -- well, boat and the boater got to the bottom with
  


20   the boat or in the boat.
  


21                  MR. SLADE:  Those are all of the
  


22   questions I have, Jon, and Mr. Chairman, Commissioners.
  


23                  CHAIRMAN NOBLE:  Thank you very much.
  


24                  Thank you, Mr. Fuller.
  


25                  THE WITNESS:  You're welcome.
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 1                  CHAIRMAN NOBLE:  Mr. Gookin, are you up
  


 2   next?
  


 3                  We'll take a short break while
  


 4   Mr. Gookin loads his computer.
  


 5                  (A recess was taken from 3:41 p.m. to
  


 6   3:50 p.m.)
  


 7                  CHAIRMAN NOBLE:  Mr. Murphy.
  


 8                  MR. MURPHY:  Thank you, Mr. Chairman.
  


 9                  Tom Murphy on behalf of the Gila River
  


10   Indian Community.
  


11
  


12         THOMAS ALLEN JAUDON GOOKIN, P.E., RLS, PH,
  


13   called as a witness on behalf of the Gila River Indian
  


14   Community, was examined and testified as follows:
  


15
  


16                     DIRECT EXAMINATION
  


17   BY MR. MURPHY:
  


18       Q.    Could you please state your name for the
  


19   record?
  


20       A.    Thomas Allen Jaudon Gookin.
  


21       Q.    All right.  So let's start with the initials
  


22   after your name.  P.E. is what?
  


23       A.    I'm a registered professional engineer in
  


24   civil engineering in Arizona, California, and Nevada.
  


25       Q.    Okay.  The RLS is what?
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 1       A.    I'm a registered land surveyor in Arizona.
  


 2       Q.    PH, I'm assuming, is not pinch-hitter?
  


 3       A.    Sounds good.  I like it better than what it
  


 4   is.
  


 5             It's a certification issued by a national
  


 6   organization called the American Institute of
  


 7   Hydrologists, of which I am an officer.
  


 8       Q.    What's your educational background?
  


 9       A.    I have a Bachelor of Science in engineering
  


10   from ASU with distinction, and since then it's been
  


11   short courses and continuing legal education, only
  


12   engineering.
  


13       Q.    Can you give us a brief description of your
  


14   professional activities after you graduated?
  


15       A.    When I graduated, I made the daring choice of
  


16   going to work for my father, and, frankly, I learned
  


17   more from him than I did from the University.  But I
  


18   worked in his office as a consulting engineer for
  


19   30-plus years.  After he passed, my brother and I had
  


20   differences on how to run the firm, and so now I have
  


21   my own firm, which consists of myself and my wife.
  


22       Q.    Now, when you say you learned more from your
  


23   father, what was his occupation?
  


24       A.    My father was Arizona's first State Water
  


25   Engineer, and after he made the big mistake of donating
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 1   to the wrong party for the Governor, he picked up his
  


 2   private practice as a full-time job.  He had it
  


 3   part-time before.
  


 4       Q.    So if you were asked then to describe what
  


 5   your profession is, what is your answer?
  


 6       A.    Probably a hydrologist, normally.  That's my
  


 7   primary thing that I work on.
  


 8       Q.    What type of matters or activities
  


 9   specifically have you worked on in your professional
  


10   career as a hydrologist?
  


11       A.    I've worked on flood cases.  I've worked on
  


12   reservoir studies.  I've worked on designing irrigation
  


13   systems.  Now I've worked on navigability for two sets
  


14   of hearings, and a lot of court cases concerning very
  


15   hypothetical questions, where you kind of have to start
  


16   trying to reconstruct how things were or will be or
  


17   something like that, and I've done a lot of that.
  


18       Q.    What type of activities have you been
  


19   involved in with regard to the administration of the
  


20   Gila decree?
  


21       A.    My primary activity has been I am the author
  


22   of what is called -- or the primary author, I should
  


23   say, of what is called the call system, and that is a
  


24   computerized program that is currently used at the
  


25   direction of the United States District Court.  It is
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 1   currently used to administer the diversions of water
  


 2   from the Gila River in accordance with Globe Equity 59
  


 3   under a priority date.  It also includes reference to
  


 4   places to put what are called apportionments and
  


 5   regulation dates.  And, believe me, you really don't
  


 6   want me to get into that.
  


 7       Q.    What other types of -- what else in the Globe
  


 8   Equity -- let's talk about Globe Equity 59.  That's the
  


 9   Federal Court case that administers the Gila decree,
  


10   right?
  


11       A.    Yes.  I started on it in my first job at my
  


12   father's, was working on what's called the Indian
  


13   Claims Commission and the depletion of the Gila River,
  


14   which inherently involved Globe Equity No. 59.  I
  


15   worked with it intermittently after that; but then in
  


16   about 1989 it got pretty intense, as a series of
  


17   challenges to various operating methodologies that the
  


18   Gila Water Commissioner had adopted were brought to
  


19   Court, and I've testified in front of the Court 10
  


20   times, maybe more, since then.
  


21       Q.    And other than the call system, on what kinds
  


22   of issues have you testified before the Court in Globe
  


23   Equity?
  


24       A.    I testified on surface-groundwater
  


25   interaction.  I testified on the history of water


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 6    11/18/2015 1427


  


 1   rights under the decree and how they were located and
  


 2   what records existed that did locate those rights.  I
  


 3   worked on determining, if you have a certain kind of
  


 4   priority that is created, how does that affect all the
  


 5   parties, given the flows that have happened.  And there
  


 6   have been, well, about a dozen or more issues that have
  


 7   come before the Court on this decree.  It's a terribly
  


 8   written decree, horrible.
  


 9       Q.    Looking beyond the Gila decree, the Globe
  


10   Equity proceedings, have you testified in the general
  


11   stream adjudication in Arizona?
  


12       A.    Yes, I have.  I've testified relating to
  


13   subflow.  You'll see my name in the Supreme Court
  


14   decision, one of my high points.  And I also
  


15   testified -- well, I testified on that.
  


16             I've worked on a lot of the disclosures and
  


17   briefs and that, responses and so forth, relating to
  


18   the Community's water rights.  Also, kind of spinning
  


19   off from this, I worked a considerable amount on the
  


20   Arizona water rights settlement in 2004, negotiating
  


21   that portion of the settlement that had to do with
  


22   Upper Valleys and New Mexico.
  


23       Q.    And at the time of the Gila River Indian
  


24   Community's water settlement, that was at the time,
  


25   again, the largest settlement of Indian water rights in
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 1   American history, right?
  


 2       A.    That's correct.
  


 3       Q.    What type of work have you done on the Salt
  


 4   River watershed?
  


 5       A.    I have -- back when the CAP was being
  


 6   allocated, I worked for the five wet tribes they called
  


 7   them, which included the Salt River Pima-Maricopa
  


 8   Indian Reservation and the Fort McDowell Apache
  


 9   Reservation, in doing analyses of things like reservoir
  


10   operation schedules on the Colorado River and how it
  


11   would affect supplies, but also reservoir operations of
  


12   the Salt River system and how that could be developed
  


13   as alternative supplies under various scenarios.
  


14             The 1978, '79, '80 and '83 floods gave me
  


15   some additional work with private parties that were
  


16   adjacent to or in the river before the floods and were
  


17   no longer after the floods.
  


18       Q.    What kind of experience do you have with
  


19   working with, specifically, streamflow data for the
  


20   Salt River system?
  


21       A.    Well, that's what we primarily used in doing
  


22   the reservoir operation studies under the various
  


23   scenarios.  It follows a generalized pattern, although
  


24   it can be very -- and I'm sorry -- erratic at times.
  


25   You get a storm and it's going to change quickly.
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 1       Q.    In your CV, which is attached as Appendix C,
  


 2   I believe, to your report, you also have, it looks
  


 3   like, a fair amount of experience in dam operations?
  


 4       A.    Yes.  I guess you should say reservoir
  


 5   operations.  Well, I mean it's kind of the same thing.
  


 6       Q.    Okay.  And then what kind of experience do
  


 7   you have in surface hydrology?
  


 8       A.    Surface hydrology would be floods, irrigation
  


 9   system design, irrigation systems operations on the
  


10   surface water, the call system, which I mentioned,
  


11   allocating the surface water supply of the Gila River.
  


12             And when I say surface water supply, I'm not
  


13   talking subflow here.  I just mean water above the
  


14   ground, so we don't have to worry about that issue.
  


15       Q.    And when we talk about the flow data that
  


16   Mr. Fuller testified about, would it be fair to say
  


17   that that falls in the general category of surface
  


18   hydrology?
  


19       A.    Oh, very much, yes.
  


20       Q.    That would include streamflow reconstruction?
  


21       A.    Yes.  I've done a lot of that.
  


22       Q.    And part of what you participated in with
  


23   regard to the Arizona water rights settlement was the
  


24   quantification of water rights, correct?
  


25       A.    Quantification of water rights and trying to


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 6    11/18/2015 1430


  


 1   determine how you could develop more water to allow New
  


 2   Mexico to pull water out, yet not adversely affect
  


 3   downstream water users.
  


 4       Q.    Let's shift gears for a moment and talk about
  


 5   surveying.  You're a registered land surveyor?
  


 6       A.    Yes.
  


 7       Q.    And what kind of professional experience have
  


 8   you had as a surveyor?
  


 9       A.    Pretty much just going out in the field and
  


10   surveying.  I have surveyed in the floodplains of
  


11   rivers and adjacent to water bodies, which will become
  


12   relevant later on.
  


13             Also, I got registered as a State Water
  


14   Rights Surveyor in the state of Nevada, which relates
  


15   to how you locate where the water rights are on the
  


16   ground.
  


17       Q.    In total, how many times have you testified
  


18   as an expert witness in court proceedings?
  


19       A.    20.
  


20       Q.    And in what areas have you been recognized by
  


21   Courts as an expert witness?
  


22       A.    Well, I was recognized by the Globe Equity
  


23   Court as an expert in the Globe Equity decree.  I've
  


24   been recognized as an expert in surveying matters,
  


25   sewer design, water design, operation of river systems,
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 1   pretty much what I've told you about.  Excuse me.
  


 2   Also, in power contracting of hydrologic water supplies
  


 3   or from hydrologic power sources.
  


 4       Q.    When did you first get involved in the
  


 5   navigability proceedings?
  


 6       A.    It was in the 2003 go-around.  I first
  


 7   testified concerning the Salt River, Lower Salt River.
  


 8       Q.    And following that, in what other watersheds
  


 9   have you testified or provided reports?
  


10       A.    I testified in the Gila River that was in
  


11   Maricopa County.  That was one set.
  


12             I also testified on the San Pedro, the Santa
  


13   Cruz, the Gila River and now the Salt River in this set
  


14   of hearings.
  


15       Q.    And for this particular go-around, for lack
  


16   of a better way to put it, you prepared and submitted a
  


17   report, I believe back in May, to the Commission?
  


18       A.    I did.
  


19       Q.    And then what we'll be looking at today is a
  


20   PowerPoint presentation you developed based upon the
  


21   report you had submitted?
  


22       A.    Primarily based on the report and to address
  


23   a few issues that Mr. Fuller brought up.
  


24       Q.    Okay.  Anything else about your background
  


25   that I need to ask you about before we move on?
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 1       A.    Not that I know of.
  


 2       Q.    Other than the -- you mentioned that your
  


 3   testimony was acknowledged by the Arizona Supreme
  


 4   Court, and I believe that was in the Gila 4 case?
  


 5       A.    Yes.
  


 6       Q.    I think it's referred to as Gila 4?
  


 7       A.    The subflow case.
  


 8       Q.    And are there other court cases or decisions
  


 9   in which your testimony has been acknowledged by
  


10   Courts?
  


11       A.    Oh, yes, many.
  


12       Q.    Which Courts?
  


13       A.    The Special Master in W-1, the W-1 Court,
  


14   which is the one that is handling the State
  


15   adjudication; Federal District Courts; California.  I
  


16   think there's Superior Courts.  I'm not sure of the --
  


17   at the trial level, whatever their name for them is.
  


18   I've testified in front of New Mexico Courts and
  


19   Arizona Courts at the Superior Court level.
  


20       Q.    All right.  Why don't you go ahead and start
  


21   through on your presentation here then, and I'll do
  


22   what was done with Mr. Fuller, which is go ahead and
  


23   start, and I'll jump in if there's any questions or if
  


24   I need to move you along.
  


25       A.    Or if you need to tell me what the slide
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 1   number is.
  


 2       Q.    Yes.  And just for the benefit of the
  


 3   Commission, the slide numbers, since there are slides
  


 4   of other slides, the slide numbers here are in the
  


 5   lower left-hand corner.
  


 6       A.    And that's what Slide Number 2 points out.  I
  


 7   left Mr. Fuller's numbers on the slides of his that I
  


 8   reproduced and then put mine in the lower left corners
  


 9   so they wouldn't get confused.
  


10             Primarily, you'll hear me talking about my
  


11   report and about Mr. Fuller's testimony that you've
  


12   just heard.
  


13             Slide 3.  I'm here primarily representing the
  


14   Gila -- not primarily.  I'm here representing the Gila
  


15   River Indian Reservation and its governing body, the
  


16   Gila River Indian Community.  And the primary area of
  


17   concern that I focused on is in what is called
  


18   Segment 6, and it's the northeast corner of the Gila
  


19   River Indian Reservation, circled in red.  That is
  


20   where the Salt River forms the boundary for the 1879
  


21   expansion of the Gila River Indian Reservation.
  


22       Q.    Did you mean northeast or northwest?
  


23       A.    I always get that wrong.  You know, it's a
  


24   terrible thing for a surveyor, you can't keep east and
  


25   west straight.  You have no idea how much trouble I
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 1   have had.
  


 2       Q.    Now, for the benefit of the Commission on
  


 3   this particular map, and this map -- first of all, this
  


 4   map has different colors to show when different
  


 5   portions of the Reservation were added, right?
  


 6       A.    Right.
  


 7       Q.    And that was done by Executive Order,
  


 8   correct?
  


 9       A.    Not the first one.  The 1852 expansion was by
  


10   Act of Congress.  Not expansion; original
  


11   Reservation --
  


12       Q.    Original Reservation.
  


13       A.    -- was by Act of Congress.
  


14       Q.    And in addition to the Salt River, which
  


15   forms that northwest boundary -- and you've circled
  


16   that -- what other rivers flow through the Gila River
  


17   Indian Reservation?
  


18       A.    Well, the Gila River flows through it pretty
  


19   much longitudinally.  Well, that's not even a good
  


20   term.  It kind of just goes through the center of it as
  


21   it goes down.  The Santa Cruz River comes -- can you
  


22   see these arrows, this arrow?
  


23       Q.    Yeah.
  


24       A.    Okay.  The Santa Cruz River comes from the
  


25   south and comes into the Reservation and merges in a
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 1   pretty indefined area in about here with the Gila
  


 2   River.
  


 3             The combined flows of that move -- goes up
  


 4   where you see the line between the green and the yellow
  


 5   expansions of the Reservation.  The green expansion had
  


 6   as its boundary on this northerly side to the middle of
  


 7   the Salt River, was the terminology used.
  


 8       Q.    Okay.
  


 9       A.    Now, there are just three quick points I want
  


10   to get into before we get to the major issues.
  


11             First, at Slide 4, the implication that a
  


12   ford indicates other areas are too deep or non -- or,
  


13   no, navigable I think is very incorrect.  A lot of
  


14   things go into a ford.  It has to be a place where
  


15   people want to cross.  One thing that really matters in
  


16   the river is what the footing is when you start fording
  


17   across it.
  


18             I know when my father worked for the USGS and
  


19   he had to go out and wade in the rivers for the gaging
  


20   stations, he found that the Arizona rivers have
  


21   quicksand, and that can be something that makes fording
  


22   a little difficult.  And that's just an example.
  


23             The second thing is Slide Number 5, and I
  


24   just wanted to clear up the Pimas are pretty much along
  


25   the Gila River.  The Maricopas are the ones that are
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 1   near the Salt/Gila junction and are primarily resident
  


 2   in what's called District 7, which is right by the Salt
  


 3   River.
  


 4             Finally, segmentation.  I don't have any real
  


 5   disagreements with Mr. Fuller's categories in the Upper
  


 6   Salt.  But in the Lower Salt, I wanted to split it at
  


 7   6a and 6b.  I just drew a line in there, and you can
  


 8   see it.  I'm spinning it.  The reason is the dividing
  


 9   line is essentially at the Old Mill Road Bridge, and
  


10   that's because of the bedrock under -- or the bedrock
  


11   that rises up under the bridge at approximately that
  


12   point and forces the groundwater to the surface.  And
  


13   because of that feature, I thought it should be
  


14   subdivided.  I made it 6a and 6b, so if somebody says
  


15   6, I mean just to kind of keep it clear, I hope.
  


16             The first major topic is the flow.  I know
  


17   you've all seen this slide of Mr. Fuller's, and the
  


18   question is why was the flow in Segment 5, for the
  


19   median, why did it suddenly jump from 341 cfs here to
  


20   992.  And you've heard a lot of cross-examination about
  


21   it, and let me just move as quickly as possible.
  


22             Segment 2, we use the Salt River near -- and
  


23   I can't pronounce it.  Chryosite?  I don't know.
  


24       Q.    Chrysotile.
  


25       A.    Gesundheit.
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 1             And just to show that the chart -- I mean we
  


 2   have the 90 percent.  Oh, I used 10 percent high and
  


 3   10 percent low because I got so confused with 10 and
  


 4   90, as to which way you were going.  And so I guess
  


 5   that's what Mr. McGinnis was trying to do, and blame me
  


 6   for doing that, because just I thought it was clearer.
  


 7             When you get to the next one, where he uses
  


 8   Segments 3, 4 and 5 --
  


 9             Sorry.  One more point.  If you look at the
  


10   red line, that's the median line.
  


11       Q.    And we're back on Slide Number 9, right?
  


12       A.    Yes.  Yes, sir.
  


13             If you'll notice, the median line pretty much
  


14   matches the June/July average flows.  That's just kind
  


15   of a coincidence; but as you'll see, it kind of gives
  


16   you an indication of what's happened.
  


17             Segments 3, 4, 5 Mr. Fuller used the Salt
  


18   River near Roosevelt.  And, again, you can see the red
  


19   line is very near the flows for June and July.
  


20       Q.    That's Slide Number 10?
  


21       A.    That is Slide Number 10.
  


22             Slide Number 11 is a very similar one.  This
  


23   is for the Salt River at Roosevelt.  Those were the
  


24   very old records, and it's substantively the same as
  


25   the other.
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 1             Now let's look at Mr. Fuller's slides.  For
  


 2   Segment 4 -- and Segment 4 is basically the dams. -- he
  


 3   found that the median flow was essentially the same
  


 4   flow as June and July, using their average flows.
  


 5             When he gets to Segment 5, suddenly the
  


 6   virgin flow -- or, excuse me, the median flow jumps
  


 7   substantially higher, to almost a thousand cfs.  And
  


 8   I'm on Slide 13 now.  And you've heard a lot of
  


 9   discussion as to why it happened, and I want to try to
  


10   explain it, what I see that happened.
  


11             But, first, you can see that while the data
  


12   for the flows remain the same on these two slides --
  


13   and I've scrunched the right one, Segment No. 5, so
  


14   that at least approximately the scales have the same
  


15   size.  The 90 percent's about the same.  The minimum's
  


16   about the same.  But the median is substantially
  


17   different.
  


18             Now, Mr. Fuller talks about there's inflow
  


19   below the Roosevelt and before Segment 5, and that is
  


20   true.  There is inflow.  But I published a paper some
  


21   time ago at a convention here in -- or in Scottsdale,
  


22   Arizona that was the American Institute of Hydrologists
  


23   and the American Hydrologic Society, and I did some
  


24   streamflow reconstructions.  And I was trying to break
  


25   the information from what I call and what the Bureau of
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 1   Reclamation calls the White Book, Report on the Water
  


 2   Supply of the Colorado River, dated 1952, and its two
  


 3   supplements, Supplement A and Supplement B, that came
  


 4   out in 1952 and 1958, I believe it was, respectively,
  


 5   and tried to see if I can break down the averages that
  


 6   they had presented for the period of 1945 -- '14 to '45
  


 7   to annual flows for pretty much Central Arizona at the
  


 8   major gaging stations.
  


 9             In that study, part of it was looking at if I
  


10   have the river flow at the head of Roosevelt, near
  


11   Roosevelt, and I have the river flow above Hoover Dam,
  


12   what is the gain when you get down to just above the
  


13   Verde coming in.  So, basically, take the two gages
  


14   above the dams, add them together, and see how that
  


15   compares, because that will give you an idea of what
  


16   kind of gain you should have.
  


17             Under virgin conditions, assuming the dams
  


18   weren't there, I found that the flow would increase
  


19   about 13 percent.  And that makes a lot of sense,
  


20   because the inflows on the dam reaches are ephemeral
  


21   streams and they don't have large drainage areas.  The
  


22   real water comes off the Mogollon Rim, and that's what
  


23   really drives the Salt River Project, and that's above
  


24   Roosevelt Dam.
  


25             The reason for this problem was the improper
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 1   use of the Thomsen and Porcello report.  Thomsen and
  


 2   Porcello's report is a good report, and I don't have
  


 3   any problems with it; but it created what are called
  


 4   median annual flows, and it did it for virgin
  


 5   conditions and it did it for historic conditions.
  


 6             A median annual flow is when you take all the
  


 7   annual flows and you list them starting with the
  


 8   biggest or the smallest, going to the other extreme,
  


 9   count halfway up, and pick the year that is in the
  


10   middle; that half the years are above, half the years
  


11   are below.  And that's called the median year,
  


12   annual -- or the median annual flow, the flow for that
  


13   median -- or for the median year.
  


14             Now, the second problem Mr. Fuller ran
  


15   into -- oh, excuse me, the first problem, he took the
  


16   median annual flow and he divided it by 365 and
  


17   converted it from acre-feet to cubic feet.
  


18       Q.    Now, when we say "the median annual flow,"
  


19   you're talking about the 889,000 acre-feet per year
  


20   figure from the Thomsen and Porcello article in 1991?
  


21       A.    Yes, I am.  And I used -- when I was going
  


22   back and checking this, I was surprised he had not used
  


23   the 950,000 number, which was the median annual flow
  


24   under virgin conditions.
  


25             But as I heard the testimony, apparently he
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 1   goofed originally, and he didn't want to fix it because
  


 2   he thought it would bring up more questions because it
  


 3   increased the number.
  


 4             So I'm using the 889, which is a historic
  


 5   number, not a virgin condition number.  And so I did it
  


 6   because that's how I could figure out what he did in
  


 7   getting to the 230.
  


 8             When you divide --
  


 9       Q.    You mean the 1,230.
  


10       A.    Yeah.  Well, yeah.
  


11       Q.    Okay.
  


12       A.    Obviously I didn't say that.
  


13             The 1,230, if you divide it by the number of
  


14   seconds and convert it to cubic feet or the seconds in
  


15   the year, that is an average flow for that year.
  


16       Q.    Just to -- so what you're saying is, taking
  


17   that 889 acre-feet per year figure and turning it into
  


18   the 1,230 cfs figure, essentially you're converting a
  


19   median into an average?
  


20       A.    Well, you're coming up with the average daily
  


21   flow in the median year, which is just kind of a kludge
  


22   number.  I mean it really doesn't have much physical
  


23   meaning that I can tie to it.
  


24             The second thing was he mixed -- Mr. Fuller
  


25   used the techniques of looking at the gages and applied
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 1   them to the values that Mr. Thomsen had created, and
  


 2   that increased the problem.  Now, if you look at
  


 3   Slide 17, I just went through and I did it using
  


 4   889,000 acre-feet per year.  I divided it by 365 and a
  


 5   quarter days per year, and that gave me 2,434 acre-feet
  


 6   per day.
  


 7             If you have 1 cfs flowing for one day, it
  


 8   equals 1.983471 acre-feet, approximately.
  


 9             That didn't get a laugh?  Okay.
  


10                  CHAIRMAN NOBLE:  No.
  


11                  THE WITNESS:  No?  Okay.
  


12                  CHAIRMAN NOBLE:  Some of us woke up for
  


13   it.
  


14                  THE WITNESS:  Okay.
  


15                  And that came out to 1,227 cfs, which I
  


16   just figured Mr. Fuller rounded it, which is fine, to
  


17   1,230.
  


18   BY MR. MURPHY:
  


19       Q.    Well, let me ask then.  What's wrong with
  


20   doing it this way?
  


21       A.    This gives you the median -- or, excuse me,
  


22   the mean daily flow in the median year, and the mean
  


23   flow overstates what you would expect to find on the
  


24   50 percent day or the median day.
  


25             So I went to some other sites in the
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 1   Salt/Gila watershed and I tried to find ones that had
  


 2   very little development, so they're pretty close to
  


 3   virgin conditions, and I plotted -- I computed the
  


 4   daily median flow by taking the entire flow record,
  


 5   organizing it in -- I don't remember if it was
  


 6   ascending or descending order, and going halfway down
  


 7   and picking the day.  That's the daily median flow.
  


 8             Then I went through and I found the annual
  


 9   median flow, and I converted it to daily flows.  Wait
  


10   just a second.
  


11             Yes, I converted it to daily flows in cfs.
  


12   And you can see that the white bars are the results if
  


13   you do it Mr. Fuller's way.  The blue bars are the
  


14   results if you just take all the daily flows, rank
  


15   order them, and take the middle flow, the 50 percent
  


16   value.  Half of them are above, half of them are below.
  


17             And that is, by the definition of median
  


18   daily flow, the proper way to do it.
  


19       Q.    And you're on Slide 18?
  


20       A.    Not now.  I'm on 19.
  


21       Q.    Okay.
  


22                  CHAIRMAN NOBLE:  Mr. Gookin.
  


23                  THE WITNESS:  Yes, sir.
  


24                  CHAIRMAN NOBLE:  On that incredibly
  


25   dramatic point --
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 1                  THE WITNESS:  Thank you.
  


 2                  CHAIRMAN NOBLE:  -- would it be all
  


 3   right to take a break until tomorrow?
  


 4                  THE WITNESS:  I don't know how you can
  


 5   tear yourself away from this.
  


 6                  CHAIRMAN NOBLE:  In these proceedings,
  


 7   there are few dramatic points.  I'm sure that was one
  


 8   of them.
  


 9                  THE WITNESS:  Oh, okay.
  


10                  CHAIRMAN NOBLE:  9:00 a.m. tomorrow
  


11   morning, please.
  


12                  (The hearing adjourned at 4:26 p.m.)
  


13
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 2
  


 3             BE IT KNOWN that the foregoing proceedings
   were taken before me; that the foregoing pages are


 4   a full, true, and accurate record of the proceedings,
   all done to the best of my skill and ability; that
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 6
             I CERTIFY that I am in no way related to
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 8
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            1                 CHAIRMAN NOBLE:  Good morning.  We

            2  welcome you to the continuing hearing on the Salt River

            3  by the Arizona Navigable Streams Adjudication

            4  Commission.

            5                 Mr. Mehnert, please call roll; after

            6  which, Mr. Fuller, if you're ready, and Mr. Hood, you

            7  can begin.

            8                 DIRECTOR MEHNERT:  Commissioner Allen.

            9                 COMMISSIONER ALLEN:  Present.

           10                 DIRECTOR MEHNERT:  Commissioner Henness?

           11                 COMMISSIONER HENNESS:  Present.

           12                 DIRECTOR MEHNERT:  Commissioner Horton?

           13                 COMMISSIONER HORTON:  Here.

           14                 DIRECTOR MEHNERT:  Chairman Noble?

           15                 CHAIRMAN NOBLE:  Here.

           16                 DIRECTOR MEHNERT:  And our legal

           17  counsel, Fred Breedlove, is present.  We have a quorum.

           18  So go ahead.

           19                 MR. HOOD:  Thank you, Mr. Mehnert.

           20                 Thank you, Mr. Chairman.

           21                 Commissioners, good morning.

           22

           23               CROSS-EXAMINATION (CONTINUED)

           24  BY MR. HOOD:

           25      Q.    Good morning, Mr. Fuller.
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            1      A.    Good morning.

            2      Q.    Sean Hood on behalf of Freeport Minerals

            3  Corporation.

            4            And, Mr. Fuller, we left off, we were going

            5  through some of your PowerPoint slides yesterday

            6  afternoon.  We'll pick up where we left up.  The first

            7  slide I would like you to turn to, if you would,

            8  please, is Slide 52 of your PowerPoint.

            9            Mr. Fuller, are you able to zoom in on the

           10  upper middle inset box?

           11      A.    Yes.

           12      Q.    If you could do that for us, I've got a

           13  couple of questions for you there.

           14      A.    Unfortunately, it's kind of blurry.

           15      Q.    Yeah, it is on my copy.  That's why I was

           16  hoping if we enlarged it, it would be easier to read.

           17  Let me take a shot at it anyway.

           18            Mr. Fuller, is this where you've tabulated

           19  information about the classifications of the rapids in

           20  Segment 1?

           21      A.    Yes.

           22      Q.    And this is something, if I understood your

           23  direct testimony, you didn't derive this from a

           24  guidebook or from somebody else.  You prepared this

           25  information yourself, evaluated the classifications
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            1  yourself.  Is that correct?

            2      A.    That's correct.

            3      Q.    And describe for us what information you

            4  relied upon to reach the determinations that are

            5  catalogued here in that inset box.

            6      A.    I looked at aerial photographs, a number of

            7  different aerial photographs, digital area photographs

            8  that I could zoom in and zoom out on, depending on the

            9  resolution, how close I could get.  I looked at

           10  topographic maps, primarily USGS quadrangle maps.  I

           11  talked to boaters who had been through there, people

           12  who I know who had hiked through there who were

           13  boaters.

           14            And then I compared what I was observing and

           15  hearing with my own experiences on the Salt River,

           16  places where I had boated and where things looked

           17  similar.  So I would look at a particular rapid.  When

           18  that looks like something I had seen downstream, then I

           19  knew what the rapid ratings were there.  But given the

           20  uncertainty you see, that's why I kind of lump things

           21  into that III to V category and put those together.

           22      Q.    Okay.  Thank you.  Mr. Fuller, can you --

           23  what I would like to do is, because this is hard to

           24  read, I would like to try and get you to put some of

           25  this verbally into the record, in terms of a row and
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            1  column description.

            2            The heading here is the Classification,

            3  correct?  You've got a column for Class II.  You've got

            4  a column for Class III to V, as you just described, and

            5  then you've got a column for Totals; is that right?

            6      A.    Yes.

            7      Q.    And the next row is Number of Rapids, and you

            8  evaluated that there were how many Category II in

            9  Segment 1?  Is it 20-something?

           10            My best guess is 24, but I confess, my copy

           11  is too blurry for me to be sure.

           12      A.    It's unfortunate we didn't -- did we bring

           13  the charts?  I didn't see them over there.  They should

           14  be larger on those charts.

           15      Q.    Let's do that, rather than strain eyes.

           16  Thank you.  Why don't we give it to you.  Thanks.

           17  Thank you for that suggestion, Mr. Fuller.

           18            You've now got the blowup of that slide,

           19  which is clearer in that inset box, where we were.

           20  Where we left off was how many Category II you

           21  evaluated there to be in Segment 1?

           22      A.    Well, that's 25.

           23      Q.    25, okay.

           24            And Classifications III through V, is that

           25  44?
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            1      A.    That's correct.

            2      Q.    What is the next row categorized as?

            3      A.    It says Total Length of Rapids.  So within

            4  that classification, how long the rapid is, the

            5  cumulative length of all of the rapids.  And then the

            6  slash 2 would be -- the first number is in feet, and

            7  the second number is in miles.

            8      Q.    So what is the total length that you

            9  tabulated for the Category II rapids?

           10      A.    The Class II rapids are 9,990 feet and 2

           11  miles.

           12      Q.    And what about for the Category III through

           13  V?

           14      A.    That's 19,690 feet and 3.7 miles.

           15      Q.    And what's the total then that you evaluated?

           16      A.    29,680 and 5.7.

           17      Q.    And what's the next row?

           18      A.    The next row is Total Percent Rapid

           19  Classification Per Segment.  So that rapid length

           20  divided by the total length of the segment, what

           21  percentage that equals.

           22      Q.    And what did you determine for the

           23  Category II, Classification II?

           24      A.    6 percent.

           25      Q.    And what about III through V?
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            1      A.    11 percent.

            2      Q.    And so the total would be 17, I assume?

            3      A.    That's correct.

            4      Q.    What's the next row?

            5      A.    The Total Length of Segment 1.

            6      Q.    Which is?

            7      A.    It's the third column over.  It's 175,534

            8  feet or 33.3 miles.

            9      Q.    And what's the last row for that inset box?

           10      A.    It's the Total Percent Rapids Per Segment,

           11  which is 17, which you also saw in the fourth row

           12  there.

           13      Q.    Thank you for that.  I'll take that out of

           14  your way.

           15            Mr. Fuller, if you could go to Slide 60,

           16  please.

           17            And, Mr. Fuller, on this slide you indicate

           18  that there are four Class IV rapids in Segment 2; is

           19  that right?

           20      A.    According to the river guides, yes.

           21      Q.    And which river guide, specifically, did you

           22  rely upon for that particular piece of information?

           23      A.    I believe the U.S. Forest Service river map

           24  and, also, the update to the same information in the

           25  Whitis.  I actually have it with me here.  It's called
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            1  the RiverMaps Guide to the Upper Salt River, Duwain

            2  Whitis and Barbara Vinson.

            3      Q.    Take a look.  The documents that I returned

            4  there for your reference, as we conclude this morning,

            5  includes Mr. Burtell's report.  Can you pull that out,

            6  please?  And I think I tabbed Table 4 for you.  If I

            7  didn't, some of the tables are tabbed, so you ought to

            8  be able to find it pretty quickly.

            9      A.    Okay.

           10      Q.    And you'll see this is Table 4.  Salt River

           11  Rapids Mapped Above Roosevelt Reservoir is the title,

           12  and Mr. Burtell's broken down the rapids by segment.

           13  Do you see that?

           14      A.    Yes.

           15      Q.    And under Segment 2, Apache Falls to Sleeper

           16  Rapids, there are quite a few rapids that are Class III

           17  to IV, according to the United States Forest Service.

           18  Do you see that?

           19      A.    Yes.

           20      Q.    And so is that 1995 U.S. Forest Service

           21  document one of the sources of information that you

           22  relied upon?

           23      A.    I have looked at that in the past.  I used

           24  the more recent map that they hand out to boaters now.

           25      Q.    And, I'm sorry, who is "they" hand out to
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            1  boaters?

            2      A.    The Forest Service.

            3      Q.    So the classifications in that handout are

            4  different at least than the 1995 document?

            5      A.    Yes.

            6      Q.    And just so that I can identify it more

            7  specifically, what is the title or the description of

            8  that handout?

            9      A.    Good question.  Let's see.

           10            On Slide 276 there's a picture of two of the

           11  sheets from that, and then there's an inset, which is

           12  actually from a different publication.  So it's the

           13  pictures that I'm referring to, not to the inset.  I

           14  wish they had the exact title.

           15            Well, if you really want the title, I can

           16  Google it for you.

           17      Q.    Maybe, if it's okay with you and it's okay

           18  with Mr. Slade, I'm sure I can get that information

           19  from you afterwards.

           20                 MR. HOOD:  Is that okay, Mr. Slade?

           21                 MR. SLADE:  Sure.

           22  BY MR. HOOD:

           23      Q.    Rather than waste everybody's time.

           24            Thank you, Mr. Fuller.

           25      A.    Sure.
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            1      Q.    Appreciate that.

            2            Mr. Fuller, one of the rapids that you

            3  discussed in your direct testimony was Kiss and Tell

            4  Rapid?

            5      A.    Yes.

            6      Q.    And as I look at Table 4 from Mr. Burtell's

            7  report, I don't see Kiss and Tell listed.  Is it called

            8  different names, to the best of your knowledge?

            9      A.    My guess is that it's what he's call Baptism

           10  Rapid.  I'm not sure where that name comes from.  I've

           11  never heard it referred to that.  Maybe from the Forest

           12  Service Guide.  Whatever source he used.  That would be

           13  a good question for him.  But from its location, it's

           14  probably Baptism.

           15      Q.    Thank you.

           16      A.    If you would like, the slide I have up right

           17  now, I can show you where it is.  It's one of the ones

           18  with the Forest Service labels.

           19      Q.    Based on your description earlier in your

           20  direct, I assumed it was Baptism or Island, given their

           21  locations in the reach.  So that's all I needed.  Thank

           22  you, Mr. Fuller.

           23      A.    You know, now that I think about it, I know

           24  exactly where Bump and Grind is.  I showed you pictures

           25  of that.  And it describes Island as being upstream of
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            1  Bump and Grind, as being a III to IV, and there's

            2  nothing between Kiss and Tell and Bump and Grind that's

            3  anywhere close to a III.  There's just some

            4  run-of-the-mill riffle.

            5      Q.    So maybe it is Island, given its

            6  classification?

            7      A.    No, it's not Island either.  So my guess is

            8  they've named -- well, Island Rapid is just upstream of

            9  where most of the commercial trips put in.  So Baptism

           10  must be the riffle that's below Apache.  Yeah, that's

           11  correct.  So you would have Baptism, the bridge, the

           12  U.S. 60 bridge, then Island, and then Kiss and Tell is

           13  not listed in his, yeah, and then Bump and Grind would

           14  be about a mile downstream.  Yeah.  So I take that

           15  back.  It's not Baptism.

           16      Q.    So as you think this through, it sounds like

           17  the listing that Mr. Burtell relied upon just simply

           18  omitted Kiss and Tell?

           19      A.    It does, yeah.

           20      Q.    Okay.  Thank you.

           21            If you would go to Slide 83, please,

           22  Mr. Fuller.

           23            And towards the bottom, in the rightmost

           24  column, you list Granite Rapid.  Do you see that?

           25      A.    Yes.
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            1      Q.    And the classification you list there is III;

            2  is that right?

            3      A.    Yeah.  That's within the guides.

            4      Q.    Okay.  And is that the same guide that you

            5  were talking about before that you relied upon that's

            6  more recent than the U.S. Forest Service Guide?

            7      A.    Yes.

            8      Q.    And is that the same guide that you relied

            9  upon for all of the classifications listed on Slide 83?

           10      A.    Yes.

           11      Q.    Let's go to Slide 125, please, Mr. Fuller.

           12      A.    125?

           13      Q.    Yes.  This slide, the first bullet is

           14  Military Posts, is that right, and then you have a

           15  series of sub-bullets with military posts that were in

           16  the region?

           17      A.    Yes.

           18      Q.    Do you have any information, Mr. Fuller,

           19  about how these military posts were supplied?

           20      A.    I believe they were supplied by wagon.

           21      Q.    And what wagon roads are you aware of them

           22  using to supply these posts?

           23      A.    I think I have a different map in here of

           24  territorial roads.  But the only one I've specifically

           25  read about being used to supply Forts -- and, again,
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            1  none of these are on the Salt River or in the vicinity.

            2  The only one that I recall is the road that Martha

            3  Summerhayes describes in Vanishing Arizona up to Fort

            4  Apache.

            5      Q.    And Fort Apache is on the White River?

            6      A.    Yes.

            7      Q.    Okay.  And Camp Hentig is on the Black River?

            8      A.    Yes.

            9      Q.    And Camp Reno is on Tonto Creek?

           10      A.    Yes.

           11      Q.    So all tributaries to the Upper Salt?

           12      A.    That's right.

           13      Q.    And do you have any information about how

           14  Camp Reno was supplied?

           15      A.    Not at the tip of my tongue, no.

           16      Q.    What about Camp Hentig?

           17      A.    Camp Hentig, no, I don't.

           18      Q.    What about Camp O'Connell near Livingston?

           19      A.    That one was operated, as I understand, for a

           20  couple of months.  My guess is they took the road --

           21  and they probably carried their own supplies with them

           22  on that.  I don't think they were there very long.  And

           23  they probably took the road that came down out of Tonto

           24  basin, but I don't know for sure.

           25      Q.    Do you have any -- do you have a reference to
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            1  support that possibility, or are you just supposing

            2  that that's maybe how they did it?

            3      A.    It was on that road, so . . .

            4      Q.    If I asked you how troops got to and from

            5  those posts, would your answers be the same as how

            6  those particular posts were supplied?

            7      A.    Yeah, I don't have specific information.  The

            8  cavalry troops I'm sure rode horses and took wagons.

            9      Q.    Let's take a look at Slide 183, please,

           10  Mr. Fuller.

           11            Okay, this slide cites to the Arizona

           12  Republican, April 30, 1905, for the hauling upriver in

           13  a boat; is that right?

           14      A.    Yes.

           15      Q.    And the road was washed out at the time; is

           16  that correct?

           17      A.    Yes.

           18      Q.    Do you have any information about what the

           19  flows in the Salt River were in April of 1905?

           20      A.    Yes.

           21      Q.    What were they?

           22      A.    I think, as I gave in my direct, we don't

           23  have great information about exactly when this

           24  occurred.  We do know that it's before April 30th.  So

           25  in the month of April there's some variation.  I
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            1  believe I said in my direct that the flows in that

            2  spring were greater than 4,000 cfs.  They may have been

            3  as high as 8,000 cfs.

            4      Q.    And that was for median monthly flow?

            5      A.    Those were the dailies that were reported.

            6      Q.    Is that average daily or median daily?

            7      A.    Average dailies.

            8      Q.    And so you would agree that during that

            9  month --

           10      A.    Wait.  The average -- I'm not sure the

           11  question you asked, because the words you used mean

           12  something different; but those are the average -- the

           13  mean daily flow data that's given by day, okay.  So

           14  it's the average for that day --

           15      Q.    Okay.

           16      A.    -- that the USGS reports.

           17      Q.    And what was either the median or the mean

           18  for the month?

           19      A.    I don't recall.

           20      Q.    And so are you saying there were days --

           21  there were days when the mean value was somewhere

           22  between 4,000 and 8,000 cfs?

           23      A.    Yes.

           24      Q.    Okay.  And so you would agree that during

           25  that time period, the Salt River was running
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            1  particularly high?

            2      A.    Yes.

            3      Q.    Let's take a look at Slide 196, please.

            4            I want to focus on the Livingstone Ferry,

            5  Segment No. 3, and the source you list there,

            6  Mr. Fuller, is the Arizona Silver Belt, May 4, 1905; is

            7  that right?

            8      A.    That's right.

            9      Q.    And in that article it describes the ferry

           10  was set up specifically to deal with flooding; is that

           11  right?

           12      A.    Yeah.  I believe there was a period of high

           13  flow.  I don't recall whether they used the term flood

           14  or not, but it was high flow and they were having

           15  trouble getting across the river, so they -- I think

           16  this was the article where the Gila County Supervisors

           17  approved funding for a ferry.  You probably have the

           18  article in front of you, though.

           19      Q.    I actually don't.  I figured we could get

           20  through that one without going through the article.

           21      A.    Oh, okay.  Yeah, it was a high flow

           22  condition.

           23      Q.    Let's go to Slide 201.

           24            And I want to focus on -- go to Slide 201,

           25  Mr. Fuller.
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            1      A.    Oh, I'm sorry.

            2      Q.    You were there.  I was there.  No one else

            3  was.

            4            I want to focus on the second large bullet,

            5  which is the "Two Engineers" in 1909.

            6      A.    Yes.

            7      Q.    And one of your references is to Zarbin; is

            8  that right?

            9      A.    Yes.

           10      Q.    And you would agree that this occurrence did

           11  not involve natural and ordinary conditions, right?

           12  They had been blocking the river and it was backing up?

           13      A.    That was my direct testimony, yeah.

           14      Q.    Let's go to Slide 203, Mr. Fuller.

           15            The last bullet, sub-bullet, on this slide is

           16  "Logs, lumber were floated downstream to dam."  Do you

           17  see that?

           18      A.    Yes.

           19      Q.    And what you're referring to there is the

           20  instance that you spoke about in some detail with

           21  Mr. McGinnis yesterday; is that right?

           22      A.    Well, that was certainly one of them here.  I

           23  have in my notes, for that particular cite, a reference

           24  to the Arizona Republican on November 6th, 1911.  I'm

           25  not sure exactly if that's the same incident.
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            1      Q.    1911, that would have been after the lake was

            2  starting to form, correct?

            3      A.    Yes.

            4      Q.    Whichever instance you were speaking about

            5  with Mr. McGinnis, that was the circumstance; is that

            6  right?

            7      A.    Right.

            8      Q.    Yeah.  Let's go to Slide 207, please,

            9  Mr. Fuller.

           10            And the last two columns you have here of

           11  accounts, one is Thorpe and Crawford, June 1910,

           12  Segments 3 through 6, and the second one is Ensign and

           13  Scott, June 1919, Segments 3 through 6; is that right?

           14      A.    Yes.

           15      Q.    And if I understood you correctly yesterday,

           16  these were the two accounts that when you reviewed the

           17  accounts that Mr. Burtell tabulated for Segments 1

           18  through 3 in terms of historical boating accounts,

           19  these were the two that you felt were missing from his

           20  table; is that right?

           21      A.    I don't remember yesterday all that clearly,

           22  unfortunately, but that sounds right.

           23      Q.    Okay.  The transcripts will reflect, I think,

           24  that that's the case.

           25      A.    Right.
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            1      Q.    I want to talk a little bit about each of

            2  these.  And first off, both of these instances, as you

            3  say, Segments 3 through 6, these were travel across

            4  multiple segments; is that right?

            5      A.    Yes.

            6      Q.    And so we're not talking about a circumstance

            7  where somebody is boating upstream of the dam, correct?

            8  They're starting at the dam, below the dam, and heading

            9  downstream, correct?

           10      A.    I think Ensign and Scott actually started on

           11  the reservoir and were out there for a while, but they

           12  weren't necessarily on the river part.  It was flat

           13  water boating, and --

           14      Q.    Not ordinary and natural conditions of the

           15  Salt?

           16      A.    For Ensign and Scott.

           17            Now let me look back at Thorpe and Crawford.

           18            I would have to go back and look at the

           19  accounts.  For some reason --

           20      Q.    I have a copy of it, if you would like,

           21  Mr. Fuller.

           22      A.    I have copies too.

           23      Q.    Yours is probably going to be more legible

           24  than mine.  Mine's a little small.  So feel free to

           25  pull it out so we get this.
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            1                 MR. HOOD:  While Mr. Fuller is pulling

            2  that up, for the record, the Thorpe and Crawford

            3  account is Old Salt Evidence 012-3-22, Kupel 106.  And,

            4  Mr. Slade, I think that's in the Lower Salt record?

            5                 MR. SLADE:  Kupel would be Lower Salt.

            6                 MR. HOOD:  Lower Salt record.

            7                 The Ensign and Scott account is New

            8  Evidence Combined CO18 at Tab 62.

            9  BY MR. HOOD:

           10      Q.    And, Mr. Fuller, Thorpe and Crawford, as you

           11  read this, you would agree it's likely they put in

           12  their boat below the dam?

           13      A.    Actually, the article says that they left

           14  Roosevelt, as if it's a town, rather than the dam.  And

           15  there's some sort of a sendoff that folks gave them

           16  there.  And the little town is a little upstream of the

           17  dam.  So if they were in Segment 3, they were in a

           18  small part of Segment 3 before they entered the canyon,

           19  and then it doesn't say how they got around the dam,

           20  so . . .

           21      Q.    And so if they were in Segment 3 at all, it

           22  was just upstream of the divide between Segment 3 and

           23  Segment 4?

           24      A.    Yes.

           25      Q.    Okay.  And the first portion of Segment 4,
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            1  you would agree that -- you would agree that it was

            2  already backing up from the construction of the dam and

            3  that that was flat water and not ordinary and natural

            4  conditions?

            5      A.    That's true.

            6      Q.    Okay.  And then the other account, Ensign and

            7  Scott, they started below the dam in 1919; is that

            8  right?

            9      A.    I think they actually boated on the

           10  reservoir.

           11      Q.    And that would have been Segment 4 as well,

           12  wouldn't it?

           13      A.    No, Segment 3.  The lake would be in

           14  Segment 3.

           15      Q.    But they did no boating in Segment 3 in the

           16  Salt's ordinary and natural conditions?

           17      A.    That's correct.

           18      Q.    Okay.  And so if Mr. Burtell was excluding

           19  non-ordinary and natural condition boating, that would

           20  make sense why it wouldn't show up in his table for 1

           21  through 3?

           22      A.    Sure.

           23      Q.    Do you have -- I think one of the documents

           24  you should have handy, Mr. Fuller, is your 2003 Upper

           25  Salt report.
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            1            And, actually, if you could start by going to

            2  your Slide 228.

            3      A.    Do I have Upper Salt here?

            4      Q.    Do you not?

            5      A.    I have it digitally.

            6      Q.    Okay.  Well, let's start -- I put the cart

            7  before the horse.  Let's start with your Slide 228,

            8  please.  And you'll see the second to last comment

            9  there is "Diversions above Roosevelt total 8,560

           10  acres," and you cite to Table 11 of the ASLD report; is

           11  that right?

           12      A.    Yes.

           13      Q.    If you have it digitally, could you pull up

           14  that table, please?

           15            Thank you, Mr. Fuller.  You're at Table 11

           16  that's cited here on page 228 of your PowerPoint; is

           17  that right?

           18      A.    Yes.

           19      Q.    And it looks like what you did is that you

           20  added acres irrigated for some of the rows together to

           21  get to that 8,800 -- I'm sorry, let me start over. --

           22  8,560 acres that's listed in your PowerPoint; is that

           23  right?

           24      A.    Yes.

           25      Q.    Take a closer look at Table 11.  And,
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            1  actually, let me ask you which rows are you adding

            2  together?  Is it the above Roosevelt, above Chrysotile,

            3  above Fort Apache?

            4      A.    Yes.

            5      Q.    Okay.  And as you look at that, give some

            6  thought to whether those should be additive or not.

            7  Isn't it -- doesn't it appear to be that the 4,000 is

            8  the total irrigated acreage above Roosevelt, and that

            9  you wouldn't be adding the other two rows?

           10      A.    Yeah, that appears possible.  I would have to

           11  go back and look at the source data, so . . .

           12      Q.    What is the source data for that?

           13      A.    My guess is it came out of the USGS report,

           14  but, again, I wrote this report 20 years ago, so . . .

           15      Q.    Is there somewhere in the report, the 2003

           16  Upper Salt report that you prepared on behalf of the

           17  State Land Department, that would indicate what the

           18  data source is for that?

           19      A.    Certainly possible.  Yeah, I would have to go

           20  back and look.  I don't recall.  But you may be right.

           21      Q.    Do you have a rough recollection in any way

           22  of what the USGS report might be that you relied upon

           23  for that?

           24      A.    It was probably the Gage report, but it may

           25  not be.  I'm afraid I don't.  It's been too long.
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            1      Q.    Let's take a look -- and I take it that if we

            2  took a few seconds to let you page through, you don't

            3  think you're going to find the reference in your

            4  report?

            5      A.    I would be willing to try, but . . .

            6      Q.    This might be another thing that would be

            7  better to have you do when we're not all sitting here,

            8  and maybe Mr. Slade can pass that along to me, if

            9  that's okay with you.

           10      A.    My guess is that you guys already did that

           11  and didn't find one, so . . .

           12      Q.    We didn't find it, and that's why I mention

           13  it and whether you have it.

           14      A.    So I probably wouldn't find it either.  So I

           15  would have to go back through and look through other

           16  notes and whatnot.

           17      Q.    Okay.  Would you be willing to provide us

           18  with the name of that reference when you find it?

           19      A.    Sure.

           20      Q.    Thank you, Mr. Fuller.

           21            Let's flip to Slide 229.

           22            Mr. Fuller, when we talked about a similar

           23  slide before that had -- that showed seasonal variation

           24  in flow on a monthly basis, and I just wanted to ask

           25  you what your data sources are for these lines that
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            1  relate to various portions of the Upper Salt?

            2      A.    These are gage data from the USGS gages.

            3  They're named there in the key.

            4      Q.    And so are these average daily flows, average

            5  monthly flows?  They don't appear to be medians.

            6      A.    They're average monthly flows as reported by

            7  the U.S. Geological Survey for a period of record.

            8      Q.    And so is that for the entire period of

            9  record that you had available from the USGS gage data

           10  for each gage, these represent the average monthly

           11  flows?

           12      A.    I'm merely reporting on the computations in a

           13  publication of the U.S. Geological Survey.  So I didn't

           14  do my own computations here.

           15      Q.    And I'm just asking if it's the full period

           16  of record, if it's all of the gage data, or if it was a

           17  subset?

           18      A.    It's the period of record that the USGS used

           19  in their publication.

           20      Q.    And do you know what time periods those were?

           21      A.    They're right in the publication.  Offhand, I

           22  don't remember them for each of the gages, no.  They

           23  list them.

           24      Q.    Which publication is that, Mr. Fuller?

           25      A.    I believe this is from Pope, et al.  It's
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            1  like '96 or something like that.

            2      Q.    Let's take a look at Slide 232.  And here

            3  you're talking about your rating curves, and for

            4  Segments 1 through 4 you looked at two cross sections,

            5  a sheer canyon cross section and a gravel bar cross

            6  section; is that correct?

            7      A.    Yes.

            8      Q.    And you indicate here those are two typical

            9  sections; is that right?

           10      A.    Yes.

           11      Q.    What work did you do to determine that the

           12  two cross sections that you looked at for Segments 1

           13  through 4 were representative of the entirety of those

           14  four sections?

           15      A.    We spent a lot of time on the river.  We

           16  looked at a lot of maps.  We looked at USGS gage rating

           17  curves.  The report says we did a survey cross section

           18  somewhere.  Although, as we discussed yesterday, I

           19  don't recall and I can't find the exact location of

           20  that.

           21      Q.    And what you mean there is, if we turn to the

           22  next slide, which is 233, we've seen these cross

           23  sections.  Your sheer canyon section and your gravel

           24  bar section, you don't know where on the Salt River

           25  each of these cross sections was made; is that correct?
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            1      A.    That's correct.

            2      Q.    Given your familiarity with the river, do you

            3  have any best guess as to where the sheer canyon

            4  section was surveyed?

            5      A.    Like I say, I don't recall.  There are many

            6  sheer canyon sections.  The easiest place to find one

            7  would be in Segment 2.  It's called the Daily Reach, or

            8  close to there.  But I don't know.

            9      Q.    Same answers for the gravel bar section?

           10      A.    That's correct.

           11      Q.    Where would we go -- and these cross sections

           12  appear in your 2003 Upper Salt report, which is Old

           13  Evidence 027, but I don't see it there either.  Where

           14  would we go to find information about where these were

           15  surveyed and the data supporting these cross sections?

           16      A.    Whatever we did at the time we did these

           17  reports was turned into the Land Department and would

           18  be in the appendices, so whatever's in the appendices.

           19      Q.    If something's not in the appendices, if the

           20  data related to these cross sections are not in the

           21  appendices, is there somewhere else we would look?

           22      A.    It's possible there's something left in our

           23  archives or one of the guys that worked on it had

           24  something and it's stuffed in a drawer somewhere.  But

           25  I don't know how many more ways to tell you that I
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            1  don't know their location, but . . .

            2      Q.    Well, I'm not asking about where the location

            3  is.  I'm asking where the supporting data is?

            4      A.    Right.

            5      Q.    Because we have two cross sections.  We don't

            6  know where they're from and we don't have any of the

            7  supporting data.  So that's what I'm asking.

            8      A.    Right.

            9      Q.    Let's flip now to 236.  And the top table

           10  deals with Rating Curve - Segment 2, Sheer Canyon

           11  (Chrysotile Gauge); is that right?

           12      A.    Yes.

           13      Q.    And for your median flow frequency, the

           14  50 percent, you determined that the flow rate in cfs is

           15  266; is that right?

           16      A.    Yes.

           17      Q.    And when the flow, using your sheer canyon

           18  cross section, is at 266 cfs, you calculate that the

           19  average depth is 2.1 feet; is that right?

           20      A.    Yes.

           21      Q.    How did you make that determination?

           22      A.    Using the cross section there -- well, it's

           23  described in the report.  That's the best way to look

           24  at that.

           25            It's described on page 5-27 of the Upper Salt
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            1  report, beginning there and continuing on.  The rating

            2  curves were developed from existing information

            3  obtained during the literature search and agency

            4  contact tasks for representative locations in each of

            5  the three Upper Salt River reaches.

            6            Goes on to describe our objective, to

            7  approximate flow conditions.  And then as I mentioned

            8  in my direct, it says here too that because the cross

            9  section geometry, slope, hydraulic roughness, and

           10  geology of the natural rivers varies with distance and

           11  time, the estimated flow depths, widths and velocities

           12  should be considered average values, broadly

           13  representative of river conditions within a reach,

           14  rather than exact specifications of permanent river

           15  conditions.

           16            Then it goes on to describe the sources.  It

           17  says -- we're now on the next page, 28, I believe.  A

           18  variety of information was used to obtain the estimates

           19  of hydraulic characteristics for each reach, and goes

           20  on to summarize in reference to Table 21.

           21            And then you're asking me about the Upper

           22  reach, which is 1.  So let me get down to that part.

           23      Q.    Wait.  Let me ask it a different way,

           24  Mr. Fuller, or come at it from a slightly different

           25  direction.  If you could go to page 5-31 of the 2003
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            1  Upper Salt report that you're looking at, there's a

            2  Table 22.

            3      A.    Yeah.

            4      Q.    Are you at Table 22?

            5      A.    Yes.

            6      Q.    Okay.  And if we look at "Reach 1:  Salt

            7  River Above Roosevelt - Shear Canyon Section," do you

            8  see that?

            9      A.    Yes.

           10      Q.    And you indicate there that the mean annual

           11  flow is 896 cfs; is that right?

           12      A.    Yes.

           13      Q.    And the average depth that you calculated in

           14  2003 for your sheer canyon cross section at 896 cfs is

           15  1.4 feet; is that right?

           16      A.    Yes.

           17      Q.    Okay.  If we go back to Slide 236 of your

           18  PowerPoint, can you explain why your sheer canyon in

           19  2003 had 1.4 feet of depth at 896 cfs, but now in your

           20  PowerPoint, at 266 cfs you're over 2 feet?

           21      A.    I can't as I sit here right now.  I have a

           22  recollection of a rating curve sitting on my desk, and

           23  I would have to go back and look at that.

           24      Q.    Is that rating curve -- I take it then the

           25  rating curve sitting on your desk, we don't have access
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            1  to it right here?

            2      A.    We don't.

            3      Q.    Okay.  Is that something else that you would

            4  be willing to provide to Mr. Slade, to provide to us,

            5  so that we can take a look at how these numbers came

            6  about?

            7      A.    Yes.

            8      Q.    And that goes -- I think I can save us all

            9  the time.  We would come to a similar question, would

           10  we not, if we go down and talk about your gravel bar

           11  cross section and how that depth compares to what you

           12  had in 2003?

           13      A.    Yes.  I apologize for this inconvenience.

           14      Q.    So you'll provide all that to us?

           15      A.    I will.

           16      Q.    Thank you.

           17            Let's go to -- let's take a look at

           18  Slide 274, please, Mr. Fuller.

           19            This is Modern Boating on the Salt River,

           20  correct?

           21      A.    Yes.

           22      Q.    And you cite to a number of paddling guides,

           23  is that right, including Mr. Williams' Paddling Arizona

           24  publication?

           25      A.    Yes.
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            1      Q.    And the point I think that you're trying to

            2  make here is that there are guides that document

            3  recreational paddling on the Salt River, and Paddling

            4  Arizona is one of those; is that right?

            5      A.    Yes.

            6      Q.    Now, Paddling Arizona also documents paddling

            7  on 50 to 70 Arizona watercourses, as I think we heard

            8  Mr. Williams testify; is that right?

            9      A.    That's right.  I don't know about the exact

           10  number, but there's a lot of them.

           11      Q.    A lot of them, okay.  And so the vast, vast,

           12  vast majority of those, Mr. Fuller, you agree, are not

           13  navigable for purposes of The Daniel Ball test because

           14  they're not named the Verde, the Salt or the Gila or

           15  one of the other couple that you maybe would have

           16  evaluated further; is that a fair statement?

           17      A.    Or the Colorado, but yes.

           18                 MR. HOOD:  Mr. Chairman, I appreciate

           19  your patience with me and my questions.  I'm done.

           20                 Thank you, Mr. Fuller.

           21                 THE WITNESS:  You're welcome.

           22                 MR. HOOD:  Oh, may I have ten seconds to

           23  remember my last question?

           24                 THE WITNESS:  A Columbo moment here.

           25  The zinger --
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            1                 MR. HOOD:  It's not Columbo.

            2                 THE WITNESS:  The zinger is coming now.

            3                 MR. HOOD:  I'm getting waved at by the

            4  crowd.  May I have ten seconds, Mr. Chairman?

            5                 CHAIRMAN NOBLE:  The Columbo was really

            6  good.

            7                 MR. HOOD:  I'm not that crafty, though.

            8  I wish.

            9                 CHAIRMAN NOBLE:  What we don't realize

           10  is they went across to the House to make that

           11  conference.

           12                 THE WITNESS:  And we know what comes out

           13  of the House.

           14                 MR. HOOD:  Mr. Chairman, I appreciate

           15  your patience while I formulated my last question.  I

           16  had to give this one some thought.

           17  BY MR. HOOD:

           18      Q.    Just to follow up, Mr. Fuller, on some of the

           19  information you're going to provide us, with respect to

           20  your two cross sections and the rating curves

           21  associated with those cross sections and that data that

           22  you have sitting on your desk that you're going to

           23  provide us, I just wanted to make sure you'll also

           24  include the modeling data related to that, the modeling

           25  information, so that we see the calculations and so
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            1  forth.  Is that acceptable?

            2      A.    I'll get you whatever I can find.

            3      Q.    Okay.  And that would include model input and

            4  output data?

            5      A.    Hopefully.

            6      Q.    Hopefully.

            7                 MR. HOOD:  With that, I assure you I'm

            8  done, Mr. Chairman.  I appreciate your patience.

            9                 CHAIRMAN NOBLE:  Just before we conclude

           10  this, we've talked about a number of items that

           11  Mr. Fuller's going to do his best to find.

           12                 When?

           13                 THE WITNESS:  I'm a diligent man.  I

           14  will go home tonight.  I won't go home, actually.  I'll

           15  go to the office tonight and dig up what I can and

           16  bring it in by tomorrow.

           17                 CHAIRMAN NOBLE:  Oh, by tomorrow?

           18                 THE WITNESS:  Sure.

           19                 CHAIRMAN NOBLE:  That's very good.

           20                 MR. HOOD:  Thank you, Mr. Chairman.

           21                 CHAIRMAN NOBLE:  Now, is there anyone

           22  else who is going to ask some questions?  Mr. Helm,

           23  Mr. Sparks.

           24                 MR. SPARKS:  Mr. Helm first.

           25                 CHAIRMAN NOBLE:  Why don't we take a
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            1  ten-minute break right now, while Mr. Helm sets up.  I

            2  know you don't have much.

            3                 MR. HELM:  I don't.

            4                 (A recess was taken from 9:51 a.m. to

            5  10:02 a.m.)

            6                 CHAIRMAN NOBLE:  Mr. Helm, please

            7  proceed.

            8                 MR. HELM:  We're not quite ready yet.

            9  Real quick.

           10                 CHAIRMAN NOBLE:  Mr. Hood is listening

           11  attentively.  We're ready to start.

           12                 MR. HELM:  Very good.  Thank you,

           13  Mr. Chairman.

           14

           15                     CROSS-EXAMINATION

           16  BY MR. HELM:

           17      Q.    Jon, I just want to talk to you a minute

           18  about the ordinary condition of the Salt River.  We've

           19  sat here for a couple days now, and we've heard a lot

           20  of talk about the mean and the median in terms of flows

           21  that go down the river; but neither of those two

           22  measurements define the ordinary condition of the

           23  river, do they?

           24      A.    Not completely, no.

           25      Q.    The ordinary condition of the river is a
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            1  spread, isn't it?  If you look at Winkleman, the spread

            2  ranges from somewhere just above drought to somewhere

            3  just above flood?

            4      A.    Just below flood.

            5      Q.    Below flood, yeah.

            6      A.    But, yeah, definitely a seasonal variation

            7  and a year-to-year variation.

            8      Q.    So we've got a big spread in there, probably?

            9      A.    Yeah.

           10      Q.    And could you pull up for me -- and I forgot

           11  to get it yesterday. -- your one that's labeled

           12  "Terminology, Non-Erratic Seasonal Ordinary Flow

           13  Fluctuation"?

           14      A.    One of my slides, you're talking about?

           15      Q.    Yeah, it's one of your slides.

           16      A.    Yeah, I can.

           17      Q.    CO30, I'm informed, Part 364.

           18      A.    Is this the one you're looking for?

           19      Q.    No.  This is one that is -- it had the 90, 10

           20  and the 50 set out on it.  I wrote down what the name

           21  of it was, but I didn't write the --

           22      A.    You said "Non-Erratic"?

           23      Q.    Yeah, "Non-Erratic Seasonal Ordinary Flow

           24  Fluctuation."  It's a chart.  I think we're getting

           25  closer.  No, maybe that's it.
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            1                 CHAIRMAN NOBLE:  Well, that's a pretty

            2  one.  Let's use it.

            3  BY MR. HELM:

            4      Q.    Yeah.  It may illustrate my point.

            5            If the -- the red line is the -- the red

            6  dashed is the 90 percent?

            7      A.    Yes.

            8      Q.    And the -- I'm not colorblind, but I can't

            9  distinguish one from another.  The lower dashed line on

           10  the thing is the 10 percent?

           11      A.    That's correct.  It's blue.

           12      Q.    And the 50 percent is the --

           13      A.    Green.

           14      Q.    Green?  All right.

           15            Blue/green colorblind.  Maybe I am.

           16            That shows a spread, doesn't it?

           17      A.    Yes, it does.  It's one depiction of it.

           18      Q.    And is the 90/10 the drought/flood

           19  limitations on the ordinary flow?

           20      A.    No.  It could be one way of looking at what's

           21  within the ordinary.  I already see that the average

           22  flow in this case exceeds the 90 percent, which is a

           23  median daily rate.  But you can see there's some

           24  variation outside of that as well.

           25            So I would say for the drought -- and drought
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            1  is a difficult term to put a number on.  Drought is

            2  going to be below the 10 percent, and flood is going to

            3  be well above the 90 percent.  For instance, on this

            4  chart right here for Segment 3, we can look up the

            5  two-year discharge, the two-year flood, and it's well

            6  above this number here, so . . .

            7      Q.    What I'm driving at is, when we look at the

            8  50 percent, at least from my way of thinking, on that

            9  kind of chart up there, there's a heck of a lot more

           10  time when the river in its ordinary condition is above

           11  50 percent, the mean or the median, whichever that one

           12  is illustrating up there?

           13      A.    Well, there would be 50 percent of the time

           14  it's above the median, so that's kind of by definition.

           15  So, yeah, there is a lot of time that it's above that.

           16      Q.    And --

           17      A.    And very little amount of time where it's in

           18  flood.

           19      Q.    Is it your understanding that the river does

           20  not have to be usable 365 days of the year to be

           21  navigable?

           22      A.    Yes.

           23            In fact, the case we just completed up in

           24  Alaska, obviously you've got large chunks of the year

           25  where the river is frozen solid.
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            1      Q.    Ice boating is the norm up there, probably,

            2  huh?

            3      A.    Yes.

            4      Q.    And, finally, when you use the term

            5  "impoundment," is that terminology different from

            6  diversion?

            7      A.    Yes.

            8      Q.    Okay.  Tell us what the difference is.

            9      A.    An impoundment is the water behind the dam,

           10  so it's being stored.  And a diversion is water that's

           11  flowing that's being taken away from the river and

           12  delivered somewhere.

           13                 MR. HELM:  Thank you very much.  I don't

           14  have any other questions.

           15                 CHAIRMAN NOBLE:  Thank you.

           16                 Mr. Sparks.

           17                 MR. SPARKS:  Mr. Chairman, can we just

           18  have a few minutes to get up there?

           19                 Thank you, Mr. Chairman and Members of

           20  the Commission.

           21

           22                     CROSS-EXAMINATION

           23  BY MR. SPARKS:

           24      Q.    Dr. Fuller, my name is Joe Sparks.  With me

           25  is Counsel Julia Kolsrud from our firm.  We represent
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            1  the San Carlos Apache, which is the San Carlos Apache

            2  Reservation, the home of the San Carlos Apaches.

            3                 MR. SPARKS:  Mr. Chairman, may I

            4  proceed?

            5                 CHAIRMAN NOBLE:  Please do.

            6                 THE WITNESS:  One correction,

            7  Mr. Sparks.  Dr. Fuller is my father and someday my

            8  son, but I am just Mr. Fuller.

            9  BY MR. SPARKS:

           10      Q.    Well, Mr. Fuller, then, I admire your

           11  tendency for accuracy and humility here, but, you know,

           12  you're pretty -- I admire your ability to retain

           13  information and to recall it, and so I basically

           14  promoted you in my own -- using my own standards.

           15      A.    Fair enough.

           16      Q.    And that's one of the things I wanted to talk

           17  to you about, is the standards that we're using here.

           18  And I've been doing this for 55 years, and I guess

           19  you're probably right in there too.

           20            One of the things that studying historical

           21  documents and using them and referring to them, I

           22  found, is that once they're printed, they tend to take

           23  on a life of their own and people tend to treat them

           24  like whatever they say is just the beginning, the

           25  middle and the end of it.
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            1            So in my -- and what we're doing today and

            2  have been doing for a number of weeks and years here

            3  now, 19 years, we're creating historical documents.

            4  What you say today is going to become a historical

            5  document, and it's really important for us to be able

            6  to get on the same line and understanding of really

            7  important words that are being used in this hearing and

            8  in the writings that we're referring to.

            9            So even though it's burdensome and I know

           10  you've been through a lot of this and the Commission's

           11  suffered through a great deal of it, I need to be able

           12  to go through and see if I can understand the

           13  definition or source of definition and then use them in

           14  the context in which you have been using them so that

           15  we have that in the record.

           16            So with your patience, one of the things I

           17  wanted to know is, you cite to -- and you were there,

           18  but to the 1993 DWR report.  I mean -- excuse me.

           19  Wrong forum, Your Honor.  Sorry about that.  To the

           20  State Land Department report for 1993.  That's one of

           21  your base documents, correct?

           22      A.    There was a Lower Salt report prepared in

           23  1993, that's correct, and we did rely on that.

           24      Q.    Who did the hydrologic work on that report?

           25      A.    I did.
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            1      Q.    Did anyone else work with you on that

            2  hydrologic work?

            3      A.    I had a technician work with me.  He was an

            4  intern, I believe.

            5      Q.    Did that technician -- is that technician

            6  still with the State Land Department or the Attorney

            7  General's Office?

            8      A.    I know -- I worked at CH2M Hill at that time,

            9  and he was there.  And now he is a department manager.

           10  The last I heard, he worked for T.Y. Lin.

           11      Q.    Did you consult with him before preparing --

           12  or while preparing for this testimony?

           13      A.    No, he worked at my direction and under my

           14  direct supervision.

           15      Q.    Okay.  And then as to the 1996 report, do you

           16  recall that State Land Department report?

           17      A.    You're talking about the Upper Salt report?

           18      Q.    Yes.

           19      A.    I do recall that, yes.

           20      Q.    And who did the hydrologic work on that

           21  report?

           22      A.    It was done under my supervision.  This was

           23  done by an engineer, licensed engineer.  His name was

           24  Brian Iserman.  He did a lot of that work.  I did some

           25  of the work.
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            1      Q.    Is Brian Iserman still with the Land

            2  Department or the AG's office?

            3      A.    Neither.  He works for JE Fuller/Hydrology &

            4  Geomorphology.  He's one of the owners.

            5      Q.    I'm sorry, I misunderstood who he works for.

            6      A.    He works for the same firm that I work for.

            7  He's one of the owners.

            8      Q.    Oh, I see.

            9            Did you consult with him in preparing for

           10  this hearing?

           11      A.    I think I asked him some -- a few questions.

           12      Q.    And is there a reason why he's not testifying

           13  here about the hydrology in the report?

           14      A.    Most of the answers to my questions were,

           15  "Jon, that was 20 years ago.  I don't really remember."

           16      Q.    Okay.  And you asked him a few questions

           17  about preparing for this hearing?

           18      A.    Yeah.

           19      Q.    Ask him any questions in the last few days?

           20      A.    No, nothing about this.

           21      Q.    Did you ask him if he's going to buy lunch on

           22  Saturday?

           23      A.    I did not.

           24      Q.    Oh, okay.  Well, there's always a chance.

           25            And the 2003 report, are you familiar with


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 6    11/18/2015
                                                                      1264


            1  that report?

            2      A.    Are you talking about the Lower Salt 2003

            3  report --

            4      Q.    Yeah.

            5      A.    -- and the rewrites?

            6            Yes, I am.

            7      Q.    Who did the hydrologic work on that report?

            8      A.    There was no new hydrologic work done for

            9  that report.

           10      Q.    Mr. Hood asked you for some information --

           11      A.    In clarification, you said Agerman or

           12  something.  Just for the record, his name is Iserman.

           13  I-S-E-R-M-A-N.

           14      Q.    Thank you.  That's very helpful.

           15            Mr. Hood asked you for some background

           16  information on modeling and rating curves.  Do you

           17  recall those questions?

           18      A.    I do.

           19      Q.    And I think his questions related to

           20  Segments 1 and 2 and possibly 3.  How did you

           21  understand his request?

           22      A.    He was asking for the information, in

           23  general, relating to the segments of his concern, yeah;

           24  and we were talking, I think, at that point about

           25  Segment 2 specifically, but -- yeah, that's how I
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            1  understood it.

            2      Q.    Well, would you provide all of us who are

            3  participating in the hearing, or to your attorney, who

            4  could provide it to us, all of the background data on

            5  the -- on your modeling for each of the segments and

            6  all of the calculations and background data for the

            7  rating curves?

            8      A.    I would be happy to do that.  I was

            9  specifically providing information relating to the

           10  disparity in the rating curve tables, but that's what I

           11  was going to look for.  But I'm happy to go to full

           12  disclosure, if everyone else is.

           13      Q.    Well, actually, how can you deal with that

           14  disparity without looking at them the way the model

           15  works?

           16      A.    Well, that's what I intended to provide.

           17      Q.    Is how the model works?

           18      A.    Yeah.

           19      Q.    Okay.  What I'm asking you is, then, if

           20  you'll provide that explanation and that detail about

           21  each of the segments and about each of the rating

           22  curves, including the calculations?

           23      A.    Again, I'd be happy to submit information, as

           24  long as I'm submitting to the same degree everybody

           25  else is.
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            1      Q.    So unless I go out and find some, you're not

            2  going to give me any of it?

            3      A.    No, I'm submitting it to the panel, who I

            4  think will distribute it to the group.

            5      Q.    Yeah, what's going to be your test as to

            6  whether you're going to provide it or not?

            7      A.    I'm going to provide information to answer

            8  the questions that I was asked.

            9                 MR. SLADE:  Mr. Sparks, if you have any

           10  specific questions on the PowerPoint relating to things

           11  that you don't understand, we're happy to provide

           12  information.

           13                 MR. SPARKS:  Well, a lot of these things

           14  I actually do understand.  I just want to know the

           15  answers for the record.  And so I don't think I got a

           16  really clear answer to that question, but we'll work on

           17  it a document at a time.

           18  BY MR. SPARKS:

           19      Q.    I need a general background question.  How

           20  many times have you run Reaches 2 and 3 or Segments 2

           21  and 3 of the Salt River yourself?

           22      A.    You mean by myself?

           23      Q.    Well, how many times have you been in a

           24  watercraft and ran Segments 1 -- excuse me, Segments 2

           25  or 3 or 2 and 3?
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            1      A.    Well, I don't believe I've ever done a solo

            2  run; but in my own boat, I've run Segment 2 more than

            3  Segment 3.  I've probably run Segment 3 four times, and

            4  Segment 2 I've probably run -- I don't know.  It's hard

            5  to count. -- more than 10, less than 20.

            6      Q.    And did you run Segment 3 without going

            7  through Segment 2 and enter at some other location on

            8  the river?

            9      A.    I have entered at Horseshoe Bend before,

           10  yeah.

           11      Q.    And so is -- Horseshoe Bend is at what

           12  location on the river?

           13      A.    Well, the area is called Horseshoe Bend, so

           14  that's its location.  It's in Segment 3, if that's what

           15  you're getting at.  I can get you the river mile, if

           16  you want that.

           17      Q.    Well, how about the road that you use to get

           18  there; what road was that?

           19      A.    It's a Forest Service road.  I don't recall

           20  the number of it, though.

           21      Q.    And did you have to have a special kind of

           22  permit to enter there?

           23      A.    No.

           24      Q.    Did you have to have a permit to run the

           25  river from that point down?
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            1      A.    No.

            2      Q.    Is that in the wilderness area at all?

            3      A.    I believe it's downstream of the wilderness.

            4      Q.    And where is the takeout area, the end of

            5  Section 3 for boaters?

            6      A.    Well, the end of Segment 3 is at the dam, and

            7  there's no specific takeout at the dam, so the canyon

            8  above the dam.  There's no specific takeout in

            9  Segment 3.  For the portion of Segment 3 that

           10  river-runners do, the takeout, the normal takeout, is

           11  either right downstream of the 288 bridge, and there's

           12  also some opportunities to take out a little bit

           13  further downstream; but nobody runs the diversion dam

           14  or tries to, which is a mile or so downstream of 288.

           15      Q.    By diversion dam, you mean Roosevelt Dam or

           16  some other local irrigation?

           17      A.    No, there's a diversion dam at the upstream

           18  end of Roosevelt Lake.  It's a steep concrete drop

           19  structure, and it has a nasty hydraulic when it's

           20  flowing, so people don't run it, or they shouldn't run

           21  it.

           22      Q.    A nasty what?

           23      A.    A hydraulic.  It's called a recirculating

           24  current or a keeper.  People who run it when it's

           25  flowing, if you fall out of your boat there, you stay
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            1  in that rapid.  It's quite a dangerous situation.  It's

            2  a manmade structure.

            3      Q.    And how severe is the drop?

            4      A.    I don't know.  I don't know.  I've actually

            5  not gone and looked at that.

            6      Q.    And then -- and so how many of those

            7  Section 3 only runs have you done?

            8      A.    Two.

            9      Q.    What watercraft did you use to do that?

           10      A.    The first time was in a canoe.  Well, both

           11  times was in a canoe.

           12      Q.    And I've heard a lot about your canoes.  You

           13  have several, don't you, or have had several?

           14      A.    I have five.

           15      Q.    That's at least several.

           16            So what canoe did you run that in, run those

           17  two runs in?

           18      A.    It was either my Rogue or my Cascade.

           19  They're both tandem canoes.  They're plastic.

           20      Q.    You say tandem canoes?

           21      A.    Yeah, a two-person canoe.

           22      Q.    And were there two people in the watercraft,

           23  you and one other person?

           24      A.    Yes.

           25      Q.    What color was it?
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            1      A.    I have a red one and a green one.

            2      Q.    And then on your stretches, when you ran

            3  Segment 2 -- and just for the record, you'll describe

            4  Segment 2 for us, please?

            5      A.    Segment 2 goes from just below Apache Falls,

            6  which is upstream of the U.S. 60 bridge, and it ends

            7  at -- oh, what's the name of the rapid?  I'm sorry, I'm

            8  having a little break here.

            9            It's right below Corkscrew.

           10                 THE WITNESS:  Do you remember?

           11                 MR. SLADE:  Sleeper.

           12                 THE WITNESS:  Sleeper Rapid.  Thank you.

           13  Sorry.

           14  BY MR. SPARKS:

           15      Q.    Sleeper?

           16      A.    Sleeper.  It's been a long day already.

           17      Q.    Do you know how any of these rapids got their

           18  names?

           19      A.    No, but people name them.

           20      Q.    Is there some agreement about what the names

           21  are?

           22      A.    I don't know of any like naming committee or

           23  government body that sits around and says this is what

           24  we're going to do with our time; but usually it's up to

           25  either commercial rafters or somebody's producing a
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            1  guide, who will have the run, they'll do the run, and

            2  they'll say that you go past this point and come up

            3  with a colorful description, and some of them stick and

            4  some of them don't.

            5      Q.    Did any of those Segment 2 runs that you did

            6  hook to Segment 3 for a total --

            7      A.    Yes.

            8      Q.    -- for a total trip?

            9      A.    Yes.

           10      Q.    So how many of those hook to Segment 3?

           11      A.    I've done one bridge-to-bridge trip.

           12      Q.    Bridge to bridge?

           13      A.    Yes, U.S. 60 to 288, as a continuous trip.

           14      Q.    And was there more than one person in your

           15  canoe, or did you do it in a canoe?

           16      A.    I did it in a raft.

           17      Q.    Have you done any bridge-to-bridge trip in a

           18  canoe?

           19      A.    Not yet.

           20      Q.    Then how many trips on Segment 2 only have

           21  you done?

           22      A.    It would be more than 10, less than 20; the

           23  answer I gave you just a second ago.

           24      Q.    And did you use a canoe in those trips, each

           25  of them?
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            1      A.    I have used each of my solo canoes, and I

            2  have two separate solo canoes.  I've used an inflatable

            3  canoe, an inflatable kayak, and rafts.

            4      Q.    Do you know what the watercraft is that is

            5  referred to as a rubber ducky?

            6      A.    Yes.

            7      Q.    What is it?

            8      A.    It's an inflatable kayak.

            9      Q.    And did you do one, one of those runs, in an

           10  inflatable kayak?

           11      A.    An inflatable canoe.

           12      Q.    Is there a difference?

           13      A.    It's in the way you sit and the paddle that

           14  you hold.  Other than that, the boats are pretty

           15  similar.

           16      Q.    So is an inflatable canoe considered a rubber

           17  ducky?

           18      A.    Not usually, but it's similar.

           19      Q.    Did you have a permit from the White Mountain

           20  Apache Tribe on each of your trips on Section 2?

           21      A.    Yes.

           22      Q.    On the Section 2 only trips, where did they

           23  stop?

           24      A.    I have stopped on trips there at Cibecue.  I

           25  have stopped at --
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            1      Q.    You mean Cibecue Creek?

            2      A.    Yes.  There's a -- yeah.

            3      Q.    And when I say "stop," I don't mean just get

            4  out and take a rest.  I mean stop and the trip's over,

            5  for practical purposes.  Is that --

            6      A.    That's how I understood your question, yeah.

            7      Q.    Okay.  Thank you.

            8            So you stopped at Cibecue Creek, right?

            9      A.    A number of times I've stopped at Cibecue.  A

           10  number of times we've stopped at below Mescal Falls.

           11  Some people call it the Hoodoo takeout.  It's just

           12  above the -- a little ways above the salt banks.  I've

           13  stopped at Gleason.

           14      Q.    Gleason Flats, you mean?

           15      A.    Yes.

           16      Q.    And is there a road all the way to Gleason

           17  Flats on the White Mountain side?

           18      A.    Some call it a road on the south side.  On

           19  the north side, there is a road that connects either to

           20  U.S. 60 or 288.

           21      Q.    Well, did you -- when you stopped on each of

           22  those trips, did you take your watercraft back up to

           23  the Highway 66 area, where you launched?

           24      A.    That's Highway 60, but --

           25      Q.    Highway 60.
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            1      A.    Yes, yes.

            2      Q.    Did you take your watercraft back up there?

            3      A.    Yes.

            4      Q.    How did you do that?

            5      A.    Put it on the back of a truck and drove.

            6      Q.    How much does -- I thought I heard you say

            7  yesterday you had a canoe that was like 13 feet and

            8  change and another one that was around 16 feet long; is

            9  that correct?

           10      A.    My one-owner Rendezvous is 15 feet 8 inches,

           11  and my Esquif, Esquif Vertige I think is 13 and a half,

           12  but it might be 13.

           13      Q.    How much does each of those with a name, how

           14  much does it way?

           15      A.    The Rendezvous weighs about 50 pounds.  And

           16  I'm not sure of the Vertige.  I think it might actually

           17  be a little bit heavier, but not much.  It's in the

           18  neighborhood of 50 pounds.

           19      Q.    And when you put your watercraft back on a

           20  boat -- I mean on a truck, how do you get that service

           21  done?  Does one of your friends do that, or how does

           22  that work out?

           23      A.    I pick it up by the gunnels and throw it on

           24  my shoulders and hoist it up there.

           25      Q.    So you hoist it up there and then walk next
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            1  to the truck all the way out, or -- I'm just saying who

            2  provides the shuttle service, for instance, or --

            3      A.    There are people that provide shuttle

            4  services.  I've used those on one, maybe two occasions.

            5  Sometimes my wife drops me off and picks me up.

            6  Sometimes we do self-shuttle, where we take two trucks

            7  and drop a truck at the takeout and drive up to the

            8  put-in.  There are ways to do it.

            9      Q.    Mr. Slade asked you some questions about

           10  the -- off the website on the White Mountain Apache

           11  dot-com, which describes the way you get a permit and

           12  what's required in a permit.  Do you recall those

           13  questions?

           14      A.    I don't recall him asking me any questions

           15  about that.

           16      Q.    No questions on the White Mountain Apache

           17  requirements for a permit?

           18      A.    You said Mr. Hood asked me these questions?

           19      Q.    I thought I said Mr. Slade.

           20      A.    Mr. Slade asked me questions about the -- I

           21  don't think Mr. Slade's asked me any questions yet, or

           22  has he?  During my direct, I guess he asked me

           23  questions.  I don't recall those.

           24      Q.    Are you familiar with that website?

           25      A.    Yes.
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            1      Q.    I'm going to ask my colleague to provide you

            2  with a copy of that website.  I need to ask a couple of

            3  questions about that.

            4            Because of what we handed out is in

            5  micro-type, at least for my purposes -- it's the best

            6  we could do with reproducing the document. -- we're

            7  going to pass out an enlarged section of the questions

            8  that I wanted to talk with you about.

            9                 MR. SLADE:  Is this in evidence?

           10                 MR. SPARKS:  No.  Well, you put it in

           11  evidence by referring to it.

           12                 MR. SLADE:  I'm just asking has it been

           13  submitted?

           14                 MR. SPARKS:  No.

           15                 MR. SLADE:  You haven't, at the

           16  Commission?

           17                 MR. SPARKS:  No.

           18                 MR. SLADE:  Are you submitting it as

           19  evidence?

           20                 MR. SPARKS:  I'm going to be asking

           21  questions from it and then we'll decide.

           22  BY MR. SPARKS:

           23      Q.    Mr. Fuller, looking, first of all, at the

           24  document we handed out first that's two pages and it's

           25  very small print, do you recognize that as a
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            1  reproduction of the White Mountain Apache website on

            2  rafting that's available for information to the public?

            3      A.    Yeah, that appears to be what it says it is,

            4  yeah.

            5      Q.    Well, have you looked at that website before?

            6      A.    I've been on that website once.

            7      Q.    Do you refer -- so when did you that one time

            8  refer to it?

            9      A.    After my most recent trip.  I don't know that

           10  I've spent much time here, though.  I probably clicked

           11  on the thing "Buy a Permit."  Well, I know I clicked on

           12  the thing that says "Buy a Permit."

           13      Q.    So I've handed -- hopefully you have now

           14  handed to you the enlarged copy.  You see a document

           15  that says at the top "Rafting Permits Available"?  Do

           16  you see that document?

           17      A.    Just a second.  I've got somebody playing

           18  with my computer here.

           19            I'm sorry.  Can you ask the question again?

           20      Q.    Okay.  Mr. Murphy's going to put it up on the

           21  screen, also, for us.

           22      A.    Excuse me.

           23      Q.    I'm a pretty low-tech guy.

           24      A.    I'm sorry.  Who did you say you represented;

           25  the San Carlos Apaches?
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            1      Q.    Yes.

            2      A.    This is the White Mountain Apaches?

            3      Q.    I'm sorry?

            4      A.    This is the White Mountain Apaches?

            5      Q.    Yes.

            6      A.    Huh.

            7      Q.    Okay.  The website is up on the screen, also,

            8  if that would be more helpful to you.

            9            And I take it from your question that you are

           10  unfamiliar with the San Carlos Apache Reservation?

           11      A.    No.

           12      Q.    And do you know where the boundary is on the

           13  San Carlos Reservation as to the Salt River?

           14      A.    Roughly, yeah.

           15      Q.    Roughly, where is it?

           16      A.    It's river left in the vicinity of the bridge

           17  and downstream for a few miles, maybe three miles or

           18  so.

           19      Q.    Do you know where the boundary actually is?

           20  Do you know where the White Mountain Apache Reservation

           21  actually starts?

           22      A.    I think it's along the center, the center of

           23  the river, but I'm not sure, actually.

           24      Q.    Well, just -- you may accept my

           25  representation that the statute says that the White
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            1  Mountain Apache Reservation is north of the Salt River.

            2  But that wouldn't be the center of the river, would it?

            3      A.    Yeah.  So that's your representation.  So I

            4  know I have a graphic in there that has the GIS layer

            5  of where those boundaries are, so, okay.  I know

            6  there's a boundary there and the White Mountain Apache

            7  abut the San Carlos Apache.  I wasn't aware that they

            8  were the same Reservation or the same community.

            9      Q.    At one time it was the same Reservation, and

           10  then it was split by Congress by statute.

           11      A.    Oh.

           12      Q.    And so the San Carlos Reservation, from its

           13  standpoint, reaches to the high water mark on the north

           14  side of the river, which you say is -- I think you

           15  referred to it as river right, because it's the

           16  right-hand side when you're facing downstream?

           17      A.    That's right.

           18      Q.    Is that the term you used?

           19      A.    That's correct.

           20      Q.    You ever get a San Carlos Apache permit to

           21  run the river?

           22      A.    I'm not aware that there are any.

           23      Q.    Well, and the "Rafting Permits Available,"

           24  would you take a look at that, that heading there?  You

           25  have a hard copy in front of you, if that's easier.
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            1      A.    Okay.

            2      Q.    What's that say?

            3      A.    It says "Rafting Permits Available."

            4            Do you want me to read the bullet point for

            5  you?

            6      Q.    Yes, please.

            7      A.    I've enjoyed reading plain English here over

            8  the last several days.

            9      Q.    Well, get used to it, because you're going to

           10  have a lot of joy.

           11      A.    All right.  I've been seeking that in my life

           12  here.  I didn't know this is where I would find it.

           13      Q.    It's going to be an opportunity for

           14  overwhelming frivolity.

           15      A.    I'm up for that.

           16            The bullet point says, "A Daily Rafting

           17  Permit and a signed waiver is required for each person

           18  for each day they are rafting or floating (using rafts,

           19  kayaks, or boats) either entering or exiting the Fort

           20  Apache Indian Reservation.  All rafting trips going

           21  beyond the 'Hoodoo' camp are required to purchase a

           22  2-day permit for each individual rafters.  Rafters

           23  starting their trip from Gleason Flat need to have a

           24  Daily Permit covering them for the entire time (days)

           25  they will be on the Reservation.  Important reminder,
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            1  all individuals holding a valid Daily Rafting Permit

            2  are allowed one night of camping."  [Quoted as read.]

            3      Q.    Are you familiar with these requirements?

            4      A.    Well, I am familiar with that you needed to

            5  buy a permit when you launch there at the U.S. 60

            6  bridge.  It's news to me the Gleason Flat thing.  I

            7  thought that was Forest Service land.

            8      Q.    Gleason Flat's on the north side of the river

            9  downstream from Highway 60 bridge, right?

           10      A.    Gleason Flat is the area surrounding the

           11  river on both sides.  Yeah.  So this seems like new

           12  stuff to me.  I'm not sure when they instituted this.

           13      Q.    How many miles down, or feet or miles,

           14  downstream from the Highway 60 bridge is Gleason Flats?

           15      A.    I don't recall exactly.  Let's see.  I'm

           16  going to guess it's between 20 and 30 miles down from

           17  the bridge.

           18      Q.    How did you get there?  Have you ever

           19  launched from Gleason?

           20      A.    Yes.

           21      Q.    How did you get --

           22      A.    Wait, wait, wait.  Have I launched?  No, I

           23  don't think I've launched from Gleason.  No, I've taken

           24  out at Gleason.

           25      Q.    Then I want to have you look at the document.
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            1  The hard copy starts at the top of the page with

            2  "Rafting Season."  Do you see that?

            3      A.    Yes.

            4      Q.    Okay.  Would you read that, please?

            5      A.    "Rafting Season.  The Salt River is open year

            6  round to river rafting."  Year-round.  "Water flows are

            7  best," are best, "during the peak spring runoff period

            8  (typically March through May), although optimum rafting

            9  conditions will vary from year to year."

           10      Q.    And that's consistent with your testimony,

           11  isn't it?

           12      A.    Yeah.

           13      Q.    The next topic is Rafting Open and Closed

           14  Areas.  Do you see that?

           15      A.    I do.

           16      Q.    What's the first -- read the first bullet,

           17  please.

           18      A.    "River rafting is restricted to the Salt

           19  River, downstream from the Salt River Canyon Bridge

           20  (Highway 60) to the west boundary of the Reservation

           21  only.  All other Reservation waters are closed to

           22  rafting."

           23      Q.    And I believe that you said at least one time

           24  you started above the bridge, right, on one of your

           25  runs?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 6    11/18/2015
                                                                      1283


            1      A.    Yes.

            2      Q.    Were you aware of what -- of that, that that

            3  area was closed to rafting?

            4      A.    It was not.  It was a commercial trip, and

            5  they had a permit to do that.

            6      Q.    So you don't know whether they had a permit

            7  to put in at that location, though?

            8      A.    You know, I didn't think to ask them.

            9      Q.    Do you sign those waivers each time you get a

           10  permit to float down there?

           11      A.    I don't recall.

           12      Q.    Have you ever signed a waiver?

           13      A.    I've signed whatever they required me to

           14  sign.  I don't remember ever a waiver part, though.

           15      Q.    Then let's look at the next bullet point

           16  down, Salt River -- Salt Banks.  Do you see that?

           17      A.    I do.

           18      Q.    You testified in your direct about the salt

           19  banks, didn't you?

           20      A.    I mentioned it, yeah.

           21      Q.    Okay.  Would you read that?

           22      A.    "Salt Banks.  The area between Salt River

           23  Draw and one mile downstream of Rock Canyon and between

           24  the Salt River and north to the rim of the Salt River

           25  Canyon is closed to all non-tribal members.
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            1  Non-members can only use route G1 as an access road

            2  through the area."

            3      Q.    I think in your direct testimony you

            4  indicated that they were -- that area was restricted

            5  because of religious or cultural reasons; isn't that

            6  what you said?

            7      A.    I probably said sacred; but that's my

            8  understanding, yeah.

            9      Q.    Sacred is a much better word for that.

           10            Do you know why it's sacred?

           11      A.    Not to the degree that I'd offer testimony on

           12  it.  I think I recall reading some stuff about

           13  something, but I don't know.  For whatever reason, they

           14  deemed purpose.  It's their call.

           15      Q.    Then the next document is headed, hard copy

           16  at least, as Rafting Regulations.  Do you see that

           17  document there?

           18      A.    I do.

           19      Q.    Would you read that bullet point?

           20      A.    The first bullet point is, "Each person

           21  purchasing a rafting permit must sign a waiver" --

           22  well, there you go. -- "(mandatory) prior to putting

           23  [on] the river."

           24      Q.    And you said you don't recall doing that?

           25      A.    Like I say, I remember the form.  I know you
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            1  have to sign something.  I don't remember anything

            2  about a waiver, but it could well be there.

            3      Q.    The next bullet point says "No exceptions."

            4  Would you read that?

            5      A.    "No Exception, everyone holding a 2-days or

            6  more River Rafting Permit is required to take the

            7  following equipment:  fire-pans, trash containers and

            8  bags, and human waste disposal containers.  All rafters

            9  must pack out trash, ashes and human waster.  It is

           10  illegal to burn or bury any trash."

           11      Q.    Were you familiar with that requirement?

           12      A.    That's pretty normal, but I -- I know that

           13  the Forest Service has that when you get the permit

           14  from those guys, so that's pretty typical for a

           15  permitted river.

           16      Q.    And it's a reasonable requirement to keep a

           17  pristine or a special area clean of waste and protected

           18  in the environment, don't you think so?

           19      A.    Yeah.

           20      Q.    And you do that, right?

           21      A.    Sure.

           22      Q.    The next one I wanted to refer you to is the

           23  Mandatory Rafting Equipment.

           24            Do you see that one?

           25      A.    I do.
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            1      Q.    What's the first bullet point say?

            2      A.    "The following equipment is required for all

            3  rafts/boats as a condition to entering the Salt River

            4  for rafting."

            5      Q.    The next bullet point?

            6      A.    "Must have professional whitewater quality

            7  boats.  (No rubber duckies, open canoes, et cetera)."

            8      Q.    Are you familiar with that requirement?

            9      A.    No.

           10      Q.    No rubber duckies, open canoes?

           11      A.    That's interesting, because I know the

           12  commercial outfits rent duckies, and lots of people

           13  take canoes down there.  So that's news to me.

           14      Q.    And if this is the rule, then every time you

           15  used one of your five canoes there or one of your

           16  rubber duckies, you would have been sort of ignoring

           17  this rule, right?

           18      A.    It depends on when they initiated that rule

           19  relative to when I took my trips.

           20            A rubber ducky?  I don't think I ever took a

           21  rubber ducky.  I was in an inflatable canoe.  I'm not

           22  sure that's what they were -- but all of my boats are

           23  professional whitewater quality boats, so . . .

           24      Q.    What do you mean when you say it's a

           25  professional whitewater quality boat?
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            1      A.    Yeah, so -- I don't know.  If you go to

            2  Wal-Mart or Sports Authority, they will sell you

            3  inflatable kayaks or other kinds of inflatable boats,

            4  and it's cheap rubber.  They puncture easily, and

            5  they're not well built.  They're not rigid.  They're

            6  not whitewater quality.  They're nice for paddling

            7  around your pool or maybe taking to the lake somewhere.

            8  And there's definitely a step up in cost and design to

            9  get to a whitewater quality boat.

           10            And the same for canoes.  In fact, the same

           11  for canoes.  There are canoes that are not

           12  well-designed, they're cheap construction.  And then

           13  there are canoes that are built for taking on

           14  whitewater streams.

           15      Q.    Can you share with the Commission what you

           16  think a professional quality watercraft would meet this

           17  standard?  What do you think is required?  What's the

           18  difference -- let me restate the question.

           19            What do you think are the requirements for a

           20  professional whitewater quality watercraft?  Any

           21  special design requirements, for instance?

           22      A.    Well, I'm not sure about the professional

           23  part of it.  I guess professionals might be willing to

           24  pay more.  But typically what goes in a whitewater boat

           25  these days is you might have some kind of flotation, so
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            1  you have inflatable airbags that go in the end that

            2  give you slightly more buoyancy if you flip over.  But,

            3  mostly, they displace water, so that if you do take on

            4  water, there's less volume to be held in your boat, so

            5  it means there's going to be less weight that you're

            6  carrying.  And if water sloshes around and you get it

            7  in the canoe, if it gets too deep, then it makes

            8  controlling it more of a challenge.

            9            Other design aspects of whitewater quality

           10  canoes, for instance, is they tend to have what's

           11  called rocker.  So from front to back they have a --

           12  they kind of bend so the middle part is generally

           13  deeper than the ends, and that enables you to turn

           14  quicker.

           15            And then there are all sorts of different

           16  styles of boat depth, bow heights.  And just kind of

           17  depending on your particular river, there's just a

           18  wide, wide variety of types that you could build or buy

           19  that would enable you to do different kinds of

           20  whitewater.  And when I said, by "do it," it means it

           21  makes it easier.  So it's like race cars.  You know, a

           22  race car is not a race car.  There's stock cars and

           23  there's, you know, Formula One cars, and they have

           24  different -- you know, they both go fast, but some of

           25  them are better for turning and some of them are better
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            1  for going straight and fast, so . . .

            2      Q.    On the rocker part of that, are the canoes

            3  that you use -- do they have a keel?

            4      A.    I have one canoe that has a keel, but that

            5  would put that in the class of not a whitewater boat.

            6      Q.    And then the type of bottom on your canoes

            7  that you would consider whitewater boats, are they

            8  flat-bottom boats, at least a portion of it is flat?

            9      A.    Yes, my whitewater boats have side-to-side

           10  flat bottoms.

           11      Q.    And then they curve up on both sides.  Do

           12  they have -- in the center line from stern to bow, is

           13  there a bow in the bottom of the boat?

           14      A.    That's what I was describing as rocker.

           15      Q.    And so it's curved, and the deepest part of

           16  the bend in the bow is about where the paddler would

           17  sit; is that correct?

           18      A.    More or less, yes.

           19      Q.    I'm sorry?

           20      A.    More or less, yeah.

           21      Q.    And that is so that the center of gravity and

           22  dispersion of the weight in the canoe is maneuverable

           23  from front to back and side to side more easily?

           24      A.    It's more of a front to back turning thing

           25  than a side to side thing, but yeah.
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            1      Q.    In other words, if that was -- if you had a

            2  rowboat and you had a rocker in it, you could sit in

            3  the rowboat with your hands, one hand on each ore, and

            4  just go like this and turn the boat, right, by moving

            5  your arms in opposite directions?

            6      A.    I'm sure you could, yeah.

            7      Q.    You could turn it in one spot?

            8      A.    Yeah.  That's one way to turn a boat.

            9      Q.    Is there another way to turn boats?

           10      A.    Yes.

           11      Q.    And what do you do to turn the boat some

           12  other way?

           13      A.    You can drag paddles.  You can lean.  Those

           14  would be other ways.

           15      Q.    Okay.

           16      A.    There are lots of different strokes for

           17  turning.  There's probably more than 20.

           18      Q.    Okay.  And you're mostly referring to,

           19  though, paddling a canoe, aren't you?

           20      A.    In a rowboat, typically you're doing it all

           21  with ores, but there are different strokes that you can

           22  make.

           23      Q.    You're saying different strokes for different

           24  folks?

           25      A.    There you go.
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            1      Q.    Okay.

            2            And the last bullet point on that page is --

            3  what's it say?

            4      A.    "Each rafter most possess a personal

            5  flotation device, along with (1) spare paddle and (1)

            6  throw rope."

            7      Q.    Do you take along a personal flotation

            8  device?

            9      A.    Yes.

           10      Q.    Do you wear one?

           11      A.    Depends on the day.

           12      Q.    Do the watercraft you use have any stationary

           13  flotation material in them, such as foam inserted in

           14  the bows or stern or anywhere along the structure?

           15      A.    The Royalex material has layers in it that

           16  float.  You asked specifically about foam.  I don't

           17  have any boats that have foam in the stern or the bow.

           18  That's what the airbags are for, the flotation bags.

           19      Q.    And so you have flotation bags in the canoe

           20  with you?

           21      A.    I have them.  I don't always use them, but I

           22  have them.

           23      Q.    Do you take them along in the boat?

           24      A.    When I use them, yeah, they're in the boat.

           25  I don't always take them along, so if that's what
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            1  you're asking me.

            2                 CHAIRMAN NOBLE:  Mr. Sparks.

            3                 MR. SPARKS:  Yes.

            4                 CHAIRMAN NOBLE:  Would it be all right

            5  if we took a break at this point?

            6                 MR. SPARKS:  Thank you, Your Honor.

            7  That's great.

            8                 CHAIRMAN NOBLE:  Okay, let's break for

            9  10 minutes, whatever it is on that clock when we get

           10  back.  It's probably going to be a little bit -- six

           11  minutes after.

           12                 (A recess was taken from 10:57 a.m. to

           13  11:06 a.m.)

           14                 CHAIRMAN NOBLE:  Mr. Fuller?

           15                 THE WITNESS:  Yes.

           16                 CHAIRMAN NOBLE:  And Mr. Sparks.  By the

           17  way, Mr. Sparks, having elevated Mr. Fuller to Doctor

           18  and me to Judge, we would just like you to know that

           19  Mr. Breedlove in the future would like to be addressed

           20  as Your Eminence.

           21                 MR. SPARKS:  Well, then, to me, he's

           22  Your Elevated Ultimate Eminence.  Is that -- from where

           23  I'm sitting, I have to look up here.

           24                 CHAIRMAN NOBLE:  Thank you.

           25                 MR. SPARKS:  Mr. Chairman, I would like
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            1  the record to reflect that the Chairman and the

            2  stenographer have yet to ask me to slow down when I'm

            3  speaking.  And there's a distinction between Mr. Hood

            4  and I when we speak.  Namely, this is not only as fast

            5  as I can speak, it's as fast as I can think.  So you're

            6  not going to have any trouble keeping up here.

            7                 CHAIRMAN NOBLE:  Thank you, Joe.

            8                 MR. SPARKS:  I just want that reflected

            9  carefully in the record.

           10  BY MR. SPARKS:

           11      Q.    Dr. Fuller, recently promoted -- and I don't

           12  mind doing that at all.  Namely, if you need a

           13  promotion at any time, call me.  We can work on it.

           14                 MR. SLADE:  Mr. Sparks, you just call

           15  him Mr. Fuller, I think he'll be fine with that.

           16                 MR. SPARKS:  Yeah?  He's good, good with

           17  that?  Okay.

           18  BY MR. SPARKS:

           19      Q.    I wanted to try to understand the

           20  perspectives from which your PowerPoint was prepared.

           21            Did you prepare the PowerPoint?

           22      A.    Yes.

           23      Q.    And I know since we all started this 19 years

           24  ago, you have had different kinds of responsibility.

           25  And from your perspective today in this hearing and
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            1  this report and this PowerPoint, are you an advocate

            2  for navigability on Stretches 2 through 6 of the Salt

            3  River?

            4      A.    I believe my role is the finder of fact and

            5  an expert on the topics in my field of expertise, their

            6  relevance to navigability; and that I have a formed

            7  opinion, based on my long history with this and other

            8  rivers, that this river is navigable.  So I guess I

            9  don't know if that makes me an advocate, in your mind.

           10  I don't really see it that way.  But I do believe that

           11  to be the case.

           12      Q.    Actually, it doesn't matter what's going on

           13  in my mind.  What really matters is for the Commission

           14  to understand the perspective from which you are

           15  testifying and you have written about this subject.  So

           16  that's the important part.

           17            Would you say that your definitions and

           18  terminology are from a boater's perspective of

           19  navigability?

           20      A.    Not exclusively; but I am a boater, and so I

           21  understand boating technology and what it takes to boat

           22  on a river.  So that helps inform on my opinion, but

           23  that's only one aspect of what does.

           24      Q.    Well, I want to go over some of the

           25  terminology.  I think it was helpful that you put it in
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            1  here, and so make sure that we understand.

            2            Now, you understand that the State of Arizona

            3  is claiming title to the beds and the banks of the Salt

            4  River in this proceeding, right?

            5      A.    Yes.

            6      Q.    And so notwithstanding that, portions of this

            7  reach -- excuse me, of the Salt River are in Indian

            8  Reservations; namely, at least four that -- maybe five.

            9  But they're still claiming title.  You understand that,

           10  right?

           11      A.    As to the claim of title, I do know that the

           12  streams that are navigable up to their ordinary high

           13  water mark do become sovereign lands controlled by the

           14  State.

           15            As to the rules, how they affect Indian

           16  Reservations, I have heard stuff about that.  I didn't

           17  make any testimony on that.  My understanding is the

           18  boundary determinations are something that come later.

           19  Right now is the discussion about whether it's

           20  navigable, and then the boundaries associated with that

           21  decision would be decided at a later date.

           22      Q.    Well, I'm glad you brought that up.  And,

           23  namely, what is the ordinary high water mark that

           24  you -- what's your definition of the ordinary high

           25  water mark?
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            1      A.    There are three basic criteria when looking

            2  at the ordinary high water mark:  Topographics, so some

            3  sort of break in slope that distinguishes riverbed

            4  lands from uplands; a change in vegetation, so a change

            5  from aquatic to a terrestrial vegetation; and a change

            6  in soil characteristics, where we go from soils that

            7  are riverbed soils, Torrifluvents,

            8  T-O-R-R-I-F-L-U-V-E-N-T-S, to --

            9      Q.    Even if you spell that, I can't say it, so --

           10  but thank you for doing that.

           11      A.    I'm sure with practice.

           12            Changing from the riverbed soils to upland

           13  soils.  So those would be the primary characteristics.

           14      Q.    Is the ordinary high water mark defined

           15  anywhere in your report or your -- let's start with in

           16  your PowerPoint.

           17      A.    Well, let's see.

           18            Yes.

           19      Q.    Where is that?

           20      A.    On Slide 37.

           21      Q.    So are you okay with putting that slide up,

           22  or Mr. Murphy is happy to do it, if it's troubling to

           23  you.

           24      A.    It's right there.

           25            The second screen isn't working at the
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            1  moment.

            2      Q.    I apologize, but I can't see whether it's up

            3  there or not.  Is it?  Are you -- do you have it

            4  available to you?

            5      A.    Yeah.  I have it in front of me.  It's right

            6  up there.

            7      Q.    All right.  It's not only in front of you,

            8  but it's also in back of you, right?

            9      A.    That's true.

           10      Q.    And here you've taken a statutory definition

           11  for each of these terms, correct?

           12      A.    Where there was one available, yes.

           13      Q.    Well, I mean on this page, Slide 37, you have

           14  statutory definitions, correct?

           15      A.    Yes.

           16      Q.    Do you have any disagreement with these

           17  definitions from your professional standpoint?

           18      A.    No.

           19      Q.    Is your testimony throughout this hearing,

           20  when you use the ordinary high water mark, using the

           21  same definition as these statutory definitions?

           22      A.    This is a pretty standard definition, so the

           23  answer is yes.

           24      Q.    Okay.  If you would turn to Slide 10,

           25  Terminology.
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            1            Do you have it available, sir?

            2      A.    Yeah.  When you look over there, you're

            3  seeing what I'm seeing.

            4      Q.    Actually, I'm not seeing what you see, but

            5  it's okay.  We'll get there.

            6      A.    Well, you are, actually, so . . .

            7      Q.    I'm sorry?

            8      A.    You are seeing what I'm seeing, so that's the

            9  same as my screen.

           10      Q.    It's one of those things where sometimes you

           11  say it's all about perspective.  I'm blind, so I can't

           12  see that, so --

           13      A.    Oh.  My apologies.

           14      Q.    That's all right.  We're working on it.

           15            You have a definition of floodplain here.

           16  It's a statutory definition, correct?

           17      A.    I have a definition of watercourse, which is

           18  a statutory definition.

           19      Q.    Well -- oh, of watercourse.

           20            And then -- so you don't have a definition of

           21  floodplain in here then, do you?

           22      A.    No.  I was looking for definitions at this

           23  point that were in the navigability legislation.  There

           24  may be -- in the State's enabling legislation for

           25  floodplain management, there's probably a definition of


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 6    11/18/2015
                                                                      1299


            1  floodplain, but --

            2      Q.    But I'm referring to what you used in your

            3  report --

            4      A.    No.

            5      Q.    -- and the words you used when you used this,

            6  you built your PowerPoint, and when you testify.

            7      A.    I do not have a statutory definition of

            8  floodplain in here, as I recall.  There may be

            9  someplace else.

           10      Q.    When you use floodplain in your testimony,

           11  how do you define floodplain?

           12      A.    The floodplain is an area that includes a low

           13  flow or main channel that's ordinarily inundated and

           14  the elevated areas that are also less frequently

           15  inundated, and it's an area that's inundated by floods.

           16      Q.    Does it include all the land to high water

           17  mark?

           18      A.    It generally would include lands beyond the

           19  ordinary high water mark.

           20      Q.    Beyond that?

           21      A.    Yes.

           22      Q.    And what would be a distinction of where it

           23  would extend beyond the high water mark?

           24      A.    Well, it depends on the magnitude or the

           25  ordinariness of the flood.  If you recall the
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            1  definition of ordinary high water mark, it mentions

            2  specifically not the line that was created by unusual

            3  floods.  So the ordinary high water mark is in the part

            4  of the river that's bottomland that's ordinarily

            5  inundated.  A floodplain includes that, but also

            6  extends to areas that are less ordinarily inundated.

            7      Q.    In Exhibit 30, there's another statement that

            8  begins with "Includes a low flow."  Do you see that

            9  bullet?

           10      A.    That would be what I just read to you.  Yes.

           11      Q.    You didn't read me the one just above that?

           12      A.    No.  I read you includes a low flow or main

           13  channel that is less -- ordinarily inundated.

           14      Q.    Okay.  And that -- the illustration in the

           15  lower right-hand corner, is that -- how do you decide

           16  in this cross section that you provided us where that

           17  low flow channel is?

           18      A.    I look for the blue area.

           19      Q.    You look for what?

           20      A.    Well, first of all, this is an illustration

           21  of the floodplain, not of the low flow channel.  But in

           22  this case, it seems pretty clear where the low flow

           23  channel would be or the main channel, is the blue area

           24  that's in the -- essentially the middle of the

           25  floodplain.
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            1      Q.    And that arrow that goes across the concaved

            2  cross section, what are the points of the arrow

            3  referring to there?

            4      A.    There's a little code right underneath there

            5  that says "Valley."  So they're showing the valley

            6  width.

            7      Q.    Let's see.  Turning to Slide 11, Flood.  Do

            8  you see that one?

            9      A.    Yes.

           10      Q.    On the first three bullet points, are any of

           11  those statutory definitions?

           12      A.    No.

           13      Q.    Then what is the source of these definitions?

           14      A.    Generally understand principles.  Those are

           15  generally understood principles.  Sorry.

           16      Q.    Well, for instance, would generally all

           17  hydrologists agree with the definitions you think

           18  you've placed here for the first four bullet points?

           19      A.    Well, generally, hydrologists don't agree.

           20  You have two hydrologists in the room, you're going to

           21  get three opinions.  I think that's the joke that I

           22  heard.

           23      Q.    So are these your definitions then?

           24      A.    No, they're taken from other places,

           25  textbooks.  I didn't write down the sources of them
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            1  here.  There are different ways of looking at the word

            2  "flood."  And I would say, generally, hydrologists, as

            3  a community, would understand these definitions and

            4  would say, yeah, that's generally correct.  In certain

            5  applications they might choose one over the other, as I

            6  think I talked about yesterday during somebody's

            7  cross-examination.  We had discussion on this topic.

            8  So depending on the what you're doing with the river,

            9  you may define what's a flood somewhat differently.

           10      Q.    Is that true of the definition of drought

           11  also?

           12      A.    Drought is a very difficult thing to define.

           13      Q.    Well, first of all, is there a source or a

           14  citation that you used for the definition that's stated

           15  here on this PowerPoint 11?

           16      A.    Yeah.  This comes from NOAA.  Not the man

           17  with the ark.  NOAA, the federal agency, the National

           18  Oceanic and Atmospheric Administration, or whatever it

           19  is.  It comes from their website.  So yeah.  I think

           20  that's the question you asked me.

           21      Q.    Sometimes what you provide is a statutory

           22  reference, but for the NOAA we don't have a reference

           23  to that website here.  Can you provide that?

           24      A.    If you Google NOAA, the definition of

           25  drought, you -- I'll spell it out for you here.
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            1      Q.    Yeah, it would be --

            2      A.    http://www.ncdc.noaa.gov/

            3  monitoring-references/dyk/drought-definition.

            4      Q.    So when we do that, we're going to get this

            5  definition right here?

            6      A.    You're going to get a long discussion of what

            7  drought can mean in different situations, of which I've

            8  boiled down here.

            9      Q.    I just wanted to understand the distinction

           10  between the way you've referred to a citation and the

           11  way lawyers have to deal with.  Google and Wikipedia

           12  are not citations for us.  So we need a little more

           13  instruction and specificity in order to be able to do

           14  our work.  So thank you for that.

           15            On Exhibit 12, you have a definition of

           16  braided and you have a definition of meandering, and

           17  you've cited -- have you found that?

           18      A.    Slide 12?  Yes.

           19      Q.    Yeah.  And you cited the Dictionary of

           20  Geology.  Are these the complete definitions from that

           21  dictionary?

           22      A.    I don't recall.

           23      Q.    Do you know what edition that is?

           24      A.    No.

           25      Q.    Is it pre-1810?
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            1      A.    No.

            2      Q.    I know you're weary of this and many other

            3  things, but in terms of the discussion of channel on

            4  Exhibit 18, do you find that exhibit?

            5      A.    Are you referring to Slide 18 or an exhibit

            6  number?

            7      Q.    Pardon me.  Slide 18 then.

            8      A.    Okay.

            9      Q.    Now, the first one up at "Channel," there's

           10  an asterisk after that, and the asterisk refers to a

           11  note at the bottom of the page, "Not defined by

           12  ARS 37-1101."  Do you see that?

           13      A.    I do.

           14      Q.    And, therefore, are these definitions that

           15  are not defined by a statute here defined simply by

           16  you?

           17      A.    Defined simply by me.

           18      Q.    Well, you can take the "simply" out, if you

           19  want, because I don't think you're simple at all.

           20            So are they defined by you?

           21      A.    I probably used my Dictionary of

           22  Geomorphology in conjunction with the glossary that we

           23  have in the Land Department reports and the experience

           24  that I have thinking about these topics.  So . . .

           25      Q.    So the answer would be, yes, they were
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            1  defined by you?

            2      A.    You know, I put the slide together, so I

            3  chose these particular words; and the source, I didn't

            4  write down the source.  These are kind of commonly

            5  understood things, at least in my field.

            6      Q.    So you think in your field, which is the

            7  field of hydrology, correct?

            8      A.    I'm a hydrologist, a geomorphologist and a

            9  civil engineer.

           10      Q.    Okay.  In that field, would those definitions

           11  have the concurrence of your colleagues?

           12      A.    Yes, I think so.

           13      Q.    Okay.

           14      A.    Now that I'm sitting here thinking about it,

           15  I think the first bullet actually comes from Webster's,

           16  Webster's Dictionary.

           17      Q.    Which bullet?  And that bullet says what?

           18      A.    The top bullet, "An open conveyance of

           19  surface water having a bottom and sides in a linear

           20  configuration."

           21      Q.    On Exhibit or Slide 21, you have

           22  "Terminology" and you say "U.S. Army Corps of

           23  Engineers" and then you have a quote.

           24            What's the quote say?

           25      A.    The quote says, "The most common channel type
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            1  in dry regions, compound channels are characterized by

            2  a single, low-flow meandering channel inserted into a

            3  wider braided channel network."

            4      Q.    Do you agree with that?

            5      A.    I do.

            6      Q.    On Slide 22, do you see that slide that's a

            7  cross section?

            8      A.    Yes.

            9      Q.    Where is the high water mark in this

           10  illustration here?

           11      A.    Yeah, this illustration is not intended to

           12  depict ordinary high water mark.  And so in order to

           13  answer that question, we would need to have some

           14  information about vegetation, soils, frequency of

           15  inundation and that sort of thing.

           16      Q.    So there's not any high water mark marked

           17  here.  It's simply an illustration of various shapes of

           18  channels?

           19      A.    This is an illustration of what a compound

           20  channel could be generalized to look like.

           21      Q.    Well, in Slide 23, can you pull that up,

           22  please?

           23      A.    Yes.

           24      Q.    Could you read that first?

           25      A.    The slide is entitled "Terminology."  The
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            1  first main bullet says, "So...What is the 'Channel?'"

            2            Sub-bullet number one, "It depends-objective,

            3  intent, speaker."

            4            Second bullet, "Navigable channel versus

            5  flood channel.

            6            Third bullet, "Characterizing river

            7  [condition] or low flow conveyance."

            8            Fourth bullet, "Flood impact study versus

            9  boating guide."

           10            A blank line.

           11            And then the fifth bullet says, "The

           12  terminology is easily confused."

           13      Q.    Do you agree with that?

           14      A.    I would believe our history of testimony over

           15  the last year or so is certainly evidence of that.

           16      Q.    Would it be accurate to say that your

           17  testimony is that of a boater?

           18      A.    As I said before, I am a boater, and I'm also

           19  other things.

           20      Q.    Could you answer that with a yes or a no?  Is

           21  your testimony here and before this Commission the

           22  testimony from the perspective of a recreational

           23  boater?

           24      A.    My answer is that it's the boater -- I'm a

           25  boater and I am other things --
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            1      Q.    Wait a minute.  I just want to --

            2      A.    -- and my testimony is --

            3      Q.    This is a test.  Do I have hair?

            4                 MR. SLADE:  Mr. Sparks, you asked him a

            5  question, and he's answering it in complete form, which

            6  he has --

            7                 MR. SPARKS:  I just want to know if he

            8  knows how to say the word "Yes."

            9                 CHAIRMAN NOBLE:  Mr. Slade, Mr. Slade.

           10  BY MR. SPARKS:

           11      Q.    Do I have hair?

           12      A.    Yes, you do have hair.

           13      Q.    Okay, good.  That wasn't even a yes.  That

           14  was more than a yes.  So if you can answer this

           15  question with a yes, I would be grateful if you would

           16  do that.

           17      A.    If you ask me yes/no questions, I will answer

           18  simply yes and no, and I believe my performance over

           19  the last many days of testimony indicates that I'm

           20  doing my best to do that.

           21      Q.    Well, you need to get on your best horse

           22  again.

           23                 CHAIRMAN NOBLE:  Mr. Sparks --

           24                 MR. SPARKS:  Yes, sir.

           25                 CHAIRMAN NOBLE:  -- please go ahead and
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            1  ask the question again.  You might need to rephrase it.

            2  BY MR. SPARKS:

            3      Q.    Is your testimony before the Commission that

            4  from the perspective of a recreational boater?

            5      A.    Not solely, no.

            6      Q.    So is part of it yes?

            7      A.    Yes, which is what I said before.

            8      Q.    I wanted to talk with you a few minutes about

            9  boats again.

           10            Would you bring up Exhibit 44?  And the

           11  picture in the lower right-hand corner, is there any

           12  way to blow that up so it can be seen better?

           13      A.    How's that?

           14      Q.    Can you tell how many people are in that

           15  watercraft?

           16      A.    The one in the foreground, closest to us?

           17      Q.    Yes.

           18      A.    At least four.

           19      Q.    Well, that's a painting, isn't it?

           20      A.    It's a drawing of some kind.  It's not a

           21  photograph.

           22      Q.    Do you have any idea the vintage of this

           23  photograph?  Well, it's a -- it's not a photograph.  Of

           24  this image, the vintage of this image?

           25      A.    I don't.
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            1      Q.    And why is it in here?

            2      A.    Well, I think we talked about this in some

            3  detail yesterday and in my direct testimony.  This

            4  slide here -- is it okay if I reduce it so we see the

            5  whole slide?  Is that okay with you?

            6      Q.    Sure.

            7      A.    This slide here is talking about

            8  obstructions, and I'm contrasting what might be an

            9  obstruction to a large draft -- a deep draft boat, like

           10  a barge, versus a shallow draft canoe, for instance --

           11  a shallow draft boat, for instance, a canoe.

           12            So I'm giving you a picture in the upper part

           13  of a large barge pushing a lot of floating canisters

           14  upstream and then a picture of an old-time canoe going

           15  down a rough river.  I'm just trying to draw a contrast

           16  between what might be an obstacle for one type of boat

           17  and another type of boat.

           18      Q.    Do you think that boat, the canoe with four

           19  people in it, do you think that boat could navigate

           20  Segment 2 of the Upper Salt?

           21      A.    Yes, at certain flow rates.

           22      Q.    Can you tell that boat's proposing to go

           23  downstream or upstream from this illustration?

           24      A.    The folks in this illustration at the moment

           25  of the drawing or what they're depicting in the
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            1  drawing, they're going downstream.

            2      Q.    Can you refer to Slide 283?

            3            Do you have that available to you?

            4      A.    I do.

            5      Q.    The slide on the left has a single person

            6  standing in a watercraft.  Can you tell what that is?

            7      A.    That's a canoe.

            8      Q.    Is it a photograph or illustration?

            9      A.    I believe it's a photograph.

           10      Q.    And what's the purpose of this photograph in

           11  this illustration?  Why is it in your report?

           12      A.    In this section of my talk, I'm talking about

           13  comparing modern boating and historical boating and

           14  similarity of boats.  And there's been some suggestion

           15  that historical boats are incapable of navigating rocky

           16  or shallow rivers, and the point here is that's not the

           17  case.

           18            This is a picture from 1904 showing a guy in

           19  a canoe poling his way up a very small, very rocky

           20  river.  You can see him in the picture on the right.

           21  In this case, that's a picture of a guy poling

           22  upstream, which looked to be Class II rapids, in a

           23  canoe, and that was from 1910.  Those are wood and

           24  canvas boats.

           25      Q.    Can you tell what they are?  You can tell
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            1  that they're canvas?

            2      A.    Yeah, in the article they're described.

            3  But --

            4      Q.    So you're saying --

            5      A.    -- they're certainly not ABS plastic boats,

            6  but they are -- some of these boats are -- they're

            7  either wood or canvas.

            8      Q.    Are you speculating that that's what they

            9  are?

           10      A.    No.

           11      Q.    And so how do you know what they are?

           12      A.    Well, we know what they aren't, and what's

           13  left is wood or canvas.

           14      Q.    Well, what aren't they?

           15      A.    They're not ABS plastic.  They're not

           16  aluminum.

           17      Q.    They're not professional grade --

           18      A.    They're not fiberglass.

           19      Q.    They're not professional grade watercraft,

           20  whitewater craft?

           21      A.    No, I would think these may qualify for that.

           22      Q.    The picture on the right, is that person also

           23  poling upstream on a river in Maine?

           24      A.    The magazine is from In The Maine Woods, and

           25  he is poling upstream, yes, according to the caption, a
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            1  guy named Frank.

            2      Q.    On Exhibit 284, can you pull that up, please?

            3            Do you know the -- I see that you say that

            4  this photograph is in the -- well, I can't read the

            5  word.  It's in some archive that you referred to?

            6      A.    Yes.

            7      Q.    And what is that archive?

            8      A.    It's an archive of canoeing in canoeing

            9  materials, boat materials.

           10      Q.    And what's the vintage of the watercraft in

           11  this picture?

           12      A.    I don't know.  I do know that it's a birch

           13  bark canoe.

           14      Q.    And do you know --

           15      A.    Birch bark canoes were built long before

           16  Arizona became a state; in fact, in 1700s and before.

           17      Q.    How much birch does Arizona have growing in

           18  it?

           19      A.    The point here is not whether birch bark

           20  canoes were used in Arizona, although somebody could

           21  bring a birch bark canoe out here and use it.

           22            The point is that even birch bark canoes are

           23  able to be used on shallow, rocky rivers, and that the

           24  technique that was developed in this case is also

           25  relevant.  It's called snubbing.  So at low flow,
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            1  rivers like the Salt Segment 2, snubbing would be a

            2  very effective technique to get downstream because the

            3  current is not at all very pushy.  So when going

            4  through these low, rocky areas, you can stop yourself

            5  with your snubbing pole, rotate the bow around where

            6  there are obstacles in front of you and you work your

            7  way through.  So it would be a very effective way of

            8  getting through the rocky rapids in Segment 2 in low

            9  water.

           10      Q.    I'm going to follow up on my question.  Do

           11  you know of any birch bark tree -- birch trees

           12  available in Arizona for constructing a canoe like

           13  this?

           14      A.    No.

           15      Q.    Do you know of any other kind of bark from a

           16  tree in Arizona that could be used to build a boat like

           17  this?

           18      A.    No.

           19      Q.    On Exhibit 285, do you find that?

           20      A.    Yes.

           21      Q.    Can you tell whether that person's going

           22  upstream or downstream?

           23      A.    Well, the caption there says, "Paul poles his

           24  canoe up Allagash Stream," so I'll assume that to be

           25  going up.
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            1      Q.    So is that Paul you?

            2      A.    Is Paul me?  No.  I'm Jon.

            3      Q.    And who is Paul?

            4      A.    No idea.  Paul is the guy in the picture.

            5      Q.    The source of this picture is what?

            6      A.    The same source as the previous photos we've

            7  been looking at.

            8            And the point here is that this is a cedar

            9  and canvas canoe, and you note the -- well, if you

           10  didn't know it was a cedar and canvas canoe and you

           11  didn't know it was an old picture, you would look at

           12  that and go that's like a canoe just like every other

           13  canoe.  It looks just like the canoe they make today --

           14      Q.    Yeah.

           15      A.    -- in its shape and its rigidity and design.

           16      Q.    How many trips have you taken on Section 2 of

           17  the river, Segment 2?

           18      A.    Between 10 and 20.

           19      Q.    On any of those trips, did you ever pole your

           20  way back up to the starting point?

           21      A.    No.

           22      Q.    Could you do that?

           23      A.    Yes.

           24      Q.    So you wouldn't have to get out of your boat

           25  at all; just get out the pole and poke your up there,
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            1  huh?

            2      A.    No, I didn't say that.  You didn't ask me.

            3  Would I get out of my boat?  Yes, there's some spots

            4  where I would get out of my boat.

            5      Q.    How long would it take you to get back up to

            6  your starting point from, for instance, Cibecue Creek

            7  by poling?

            8      A.    Well, not having done it and not being

            9  particularly skilled at poling, longer than it would

           10  take going downstream, because you're fighting current

           11  and you're fighting gravity.  Depends on the flow rate.

           12  I wouldn't recommend trying to pole at high flow.

           13      Q.    Do you know anybody that's over poled their

           14  way back upstream through Segment 3 or 2?

           15      A.    I do not.

           16      Q.    Do you recall the testimony about the change

           17  in elevation from Highway 60 bridge to the end of

           18  Segment 2?

           19      A.    Well, I know I have a profile in there.  You

           20  could get that information from that.

           21            As I sit here today, I don't recall.

           22      Q.    Do you know the approximate drop in elevation

           23  per mile during that Segment 2 stretch or Segment 2

           24  segment?

           25      A.    I could hazard a guess or I could look it up.
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            1  It's up to you.

            2      Q.    Well, I would rather have the fact, but if

            3  you -- is it someplace in your report?

            4      A.    Sure.

            5      Q.    Then can you refer to it?

            6      A.    Yeah.  It will take me a minute to find it

            7  here.

            8            Segment 2, you asked me specifically about

            9  the highway bridge.  So the highway bridge elevation is

           10  about 3,400 feet, and the end of Segment 2 is just

           11  downstream of Quartzite.  That looks like it's about

           12  2,500.  So let's say 34 to 25, 1,100 feet, something

           13  like that.

           14      Q.    1,100 feet at how many miles?

           15      A.    32.8.

           16      Q.    I'm sorry, I didn't hear you.

           17      A.    32.8.

           18      Q.    I want to talk to you about a couple of

           19  historical references that you made.

           20            Do you recall referring to some beaver

           21  trappers having trapped, what I understood your

           22  testimony to be, on part of the Lower Salt, I believe

           23  it would be Segment 6, at sometime in the early part of

           24  the -- or late part of the 1800s?

           25      A.    Do you have a specific slide you're referring
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            1  to?

            2      Q.    No.  I just asked you if you recall that

            3  testimony?

            4      A.    I do recall that the trappers came up the

            5  Salt River, yeah.

            6      Q.    And do you know where they trapped on the

            7  Salt River?

            8      A.    No, not specifically.

            9      Q.    Do you know whether they were successful at

           10  trapping on the Salt River?

           11      A.    I would have to look at the specific sources.

           12  I guess I know they went through there.  I know I think

           13  we had references that beaver were plentiful in some

           14  parts, and I don't recall any specific thing about how

           15  much they got.

           16      Q.    I realize we're talking about beavers right

           17  now, but I wanted to go back to your green boat/red

           18  boat thing.

           19            Do you have Exhibit 218 available?

           20      A.    Yes.

           21      Q.    On the left-hand side, can you describe

           22  what's shown there?

           23      A.    There are two canoes.  One of them is upside

           24  down; one of them is right side up.  This is below

           25  Quartzite in the pool before you get to Corkscrew.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 6    11/18/2015
                                                                      1319


            1      Q.    And are both of those your canoes?

            2      A.    Neither of those canoes is mine.

            3      Q.    Were you there when this happened?

            4      A.    I was not.

            5      Q.    How about the photograph insert just above

            6  that?

            7      A.    This is one of the canoes negotiating

            8  Quartzite Rapid.

            9      Q.    Is that you or one of your canoes?

           10      A.    Neither of these.  No, this is not my trip.

           11      Q.    I just wondered if you thought maybe a red

           12  canoe was more capable of negotiating these difficult

           13  locations than a green one?

           14      A.    Is that a joke?

           15      Q.    Yeah.

           16      A.    A good one.

           17      Q.    Thank you.  I just wanted to make sure that,

           18  you know, that if there's a color distinction that we

           19  need to make, we should make it.

           20            Back to the beaver trappers.  We don't know

           21  whether they were successful or not, do we?

           22      A.    On the Salt River, no, I don't know

           23  specifically whether they were successful in terms of

           24  getting beaver or not.  I don't recall.  There may be

           25  information in the report.  It's not fresh in my memory
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            1  at the moment.

            2      Q.    Do you know anything about trapping beavers?

            3      A.    A little bit.

            4      Q.    Have you ever done it?

            5      A.    I have not.

            6      Q.    Do you know what the strategy of beavers

            7  seems to be in terms of whether they build a dam or

            8  whether they build a lodge in the bank?

            9      A.    I have read some of that and talked at some

           10  length with beaver experts from the Game & Fish

           11  Department on that topic, so I know a little bit about

           12  that; but I'm reporting on the expertise of others.

           13      Q.    So in terms of a beaver that builds a dam,

           14  where would the beaver place his lodge if it was sited

           15  in a location where a beaver dam was constructed?

           16      A.    So its -- okay.  From what I understand,

           17  beavers may have their lodge in a bank, rather than

           18  building a woody lodge.  So that I don't know that it's

           19  necessarily related to the dam per se.

           20      Q.    So you're not familiar with any beaver lodges

           21  that are located within the inundated stream built by a

           22  beaver dam?

           23      A.    You're talking specifically?  In general,

           24  yes, I have seen beaver lodges on streams in places.  I

           25  have never seen a beaver dam across the river on the
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            1  Salt anyplace.  I've seen lots of beaver sign, beaver

            2  slides, beaver chew, that sort of thing; but never seen

            3  a beaver dam.  And from what I understand, the Salt

            4  River would not be conducive -- the Upper Salt would

            5  certainly not be conducive to building dams, nor in the

            6  Lower reach would it be conducive.

            7      Q.    Nor in the Lower reach what?

            8      A.    Would not be conducive to building dams.

            9      Q.    And when they build their lodge in the bank,

           10  what kind of bank is required for the proper

           11  construction of a beaver lodge?

           12      A.    That, I don't know.  I would imagine it would

           13  have to do something with some kind of soil that is

           14  rigid enough or cohesive enough that you can dig

           15  underneath it and not have it collapse on you.

           16      Q.    Do you know whether the entrance to the lodge

           17  needs to be underwater?

           18      A.    That's typically the way it's done, yes.

           19      Q.    I'm sorry, what?

           20      A.    I believe that's how it's done, yeah.

           21      Q.    And do you know the elevation of the living

           22  area within the lodge, whether it's bank-dwelling or

           23  lodge-dwelling?

           24      A.    I believe that they like their living areas

           25  to be not underwater.
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            1      Q.    And do you know how they -- how high above

            2  the elevation of the inundated area they place their

            3  living area?

            4      A.    I don't.

            5      Q.    And in all your time on these rivers, you've

            6  never seen a beaver lodge constructed in the water out

            7  of logs and other vegetation?

            8      A.    I have seen a lodge on the river in the

            9  effluent-dominated reach downstream of the 91st Avenue

           10  treatment plant that was midstream.  However, that

           11  reach is substantively altered from its ordinary and

           12  natural condition.

           13            On the reaches of the river in its ordinary

           14  and natural condition, I have never seen a beaver lodge

           15  on the river, nor have I talked with anybody who's seen

           16  one on the Salt, nor have I seen a picture of one.

           17      Q.    And none of your historical material refer to

           18  whether the lodges were built with the aid of dams and

           19  located in the river or in the banks?

           20      A.    I don't recall anything on the Salt River --

           21  just to be clear, I'm talking about the Salt River. --

           22  where anybody described -- I can't recall seeing a

           23  historical description of dams across the river, beaver

           24  dams across the river.  Some descriptions of beaver,

           25  yeah.  No, I don't recall anything like that.
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            1      Q.    So is your supposition or conclusion that,

            2  basically, if beavers are going to be building their

            3  homes in Segments 2 through -- or 1 through 6 on the

            4  Salt River, that they would do that in a bank

            5  construction lodge?

            6      A.    Yes.

            7      Q.    Without the --

            8      A.    Or on a side channel or a slew.

            9      Q.    And do you think that would also be true in

           10  the late 1800s?

           11      A.    Yes.

           12      Q.    Can you think of any reason why somebody

           13  would need a boat to trap beaver in a bank-dwelling

           14  lodge?

           15      A.    To eliminate the scent.

           16      Q.    Do you know what a Conibear is?

           17      A.    No.

           18      Q.    Do you know what a drowning trap is?

           19      A.    No.

           20      Q.    You're definitely not a country boy, are you?

           21      A.    I have lived in Phoenix since 1990.  I grew

           22  up in --

           23      Q.    That will make you a country boy.  That's

           24  good enough.

           25      A.    I grew up in the country.  I spent my time
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            1  outdoors.

            2      Q.    I also wanted to talk to you about the report

            3  that you had that referred to the transfer of, I

            4  believe it was, 10 tons of wheat on -- in what you

            5  referred to as Segment 6.

            6      A.    It was 5 tons, but yes.

            7      Q.    5 tons?

            8            Well, assuming that those are American tons,

            9  that would be 2,000 or, what, 10,000 pounds?

           10      A.    Right.

           11      Q.    What kind of a -- and I think your reference

           12  is that it was in a flatboat.  Do you recall that?

           13      A.    Yes.

           14      Q.    Is there anything in the report that says it

           15  was in a flatboat?

           16      A.    I have the article itself.  Why don't we look

           17  at that.

           18            The article from the Arizona Weekly Miner,

           19  May 3rd, 1873.  I'm going to read you the entire

           20  article.

           21            "The Salt River is navigable for small craft,

           22  as last week L. Vandermark and William Kilgore brought

           23  five tons of wheat, in a flat boat, from Hayden Ferry

           24  down the river to the mouth of Swilling canal and

           25  thence down the canal to Hellings & Company's mill."
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            1            So it says it's a flatboat.

            2      Q.    Do you know how big a flatboat would have to

            3  be to carry 5 tons of wheat?

            4      A.    Yes.

            5      Q.    How big?

            6      A.    I did some rough calculations, and I'm just

            7  going to go look for that particular page here.

            8            So I made a -- I looked up what a cubic foot

            9  of wheat would weigh.

           10      Q.    Yeah.

           11      A.    So I got a volume of about 203 cubic feet,

           12  and that's basically about -- if you were stacking it

           13  up and it was stacked in a normal density, and I'm

           14  fully willing to let somebody else come in and tell me

           15  exactly what this particular kind of wheat weighs, but

           16  based on the assumptions that I made, I got that it

           17  would be about 10 feet long by 5 feet wide and 4 feet

           18  high.  So if you were willing to stack wheat in its

           19  containers up to 4 feet high in your boat, you would

           20  have a 10 by 5 footprint.

           21      Q.    So what weight did you give a cubic foot of

           22  wheat?

           23      A.    I'm going to need to back-calculate that.  I

           24  didn't write that down here.

           25            So I had -- yeah, I'm going to need to
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            1  back-calculate it.  So is it important to you?

            2      Q.    Yeah.

            3      A.    I lost my pen.

            4                 CHAIRMAN NOBLE:  Mr. Sparks?

            5                 MR. SPARKS:  Yes, sir.

            6                 CHAIRMAN NOBLE:  Perhaps we could have

            7  him do that a little bit more during lunch and then

            8  come back after lunch?

            9                 MR. SPARKS:  Yes, sir.

           10                 CHAIRMAN NOBLE:  Would that be all

           11  right?

           12                 MR. SPARKS:  You're the boss.

           13                 CHAIRMAN NOBLE:  Gosh.

           14                 THE WITNESS:  50 pounds per cubic foot.

           15                 CHAIRMAN NOBLE:  Commissioner, chair,

           16  judge, boss.  I'm in good shape today.

           17                 We will come back from lunch at

           18  1:00 p.m.

           19                 Thank you very much, by the way,

           20  Mr. Fuller for that answer.

           21                 (A lunch recess was taken from

           22  12:00 noon to 1:03 p.m.)

           23                 CHAIRMAN NOBLE:  Good afternoon,

           24  everyone.  Welcome back to the hearing.  Let the record

           25  reflect the Commissioners present.
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            1                 Are we ready for roll, Mr. Mehnert?

            2                 DIRECTOR MEHNERT:  Commissioner Allen?

            3                 COMMISSIONER ALLEN:  Here.

            4                 DIRECTOR MEHNERT:  Commission Horton?

            5                 COMMISSIONER HORTON:  Here.

            6                 DIRECTOR MEHNERT:  Chairman Noble?

            7                 CHAIRMAN NOBLE:  Here.

            8                 DIRECTOR MEHNERT:  And Commissioner

            9  Henness is not present this afternoon.  Our attorney,

           10  Fred Breedlove, is.

           11                 CHAIRMAN NOBLE:  Mr. Fuller, are you

           12  set?

           13                 THE WITNESS:  Yes, sir.

           14                 CHAIRMAN NOBLE:  Mister -- go ahead,

           15  Joe.

           16                 MR. SPARKS:  Thank you.  I'm glad you

           17  just didn't say Bubba.

           18  BY MR. SPARKS:

           19      Q.    Mr. Fuller, I asked you about the

           20  calculations that you did to estimate the size of a

           21  boat and the character of a boat and to carry 5 tons of

           22  wheat, and you were going to look into that over the

           23  lunch hour.

           24            How did you determine that, how you were

           25  going to calculate the weight of a cubic foot of wheat?
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            1      A.    The weight I used was I believe the question

            2  you asked me.  If we had 10,000 pounds --

            3      Q.    Right.

            4      A.    -- and 200 cubic feet, that would be

            5  50 pounds per cubic foot.

            6      Q.    So how did you decide that that was how many

            7  cubic feet?  So you just divided 10,000 by what, 50?

            8      A.    Yeah.  So the value that I had was -- it

            9  would be about 203 cubic feet.

           10      Q.    Yeah.  So do you know what kind of wheat that

           11  was?  Your report doesn't say, does it?

           12      A.    It does not.

           13      Q.    So if it was hard red, durum or seminal, you

           14  wouldn't know the difference between that, those

           15  weights?

           16      A.    No.  I would be interested to look at

           17  whatever expert proposed whatever density and be happy

           18  to look that over.

           19      Q.    It's not necessary for this.

           20            And so would you summarize the dimensions of

           21  the watercraft that you think would handle that

           22  particular quantity of wheat?

           23      A.    Well, if it were a flatboat, it would need to

           24  be bigger than any number of dimensions that would add

           25  up to being able to haul 203.  But the simplest would
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            1  be if it were 10 by 5 by 4 or 10 by 5 and you piled it

            2  4 feet high, that would do it.  So a little bit bigger

            3  than that to account for edges and maybe some room to

            4  walk around, but that would do it.

            5      Q.    Well, do you think that that's enough

            6  displacement, surface area displacement on the bottom

            7  of the boat, to hold 5 tons of wheat up?

            8      A.    The more -- the bigger your boat, the less

            9  displacement you would have.  We have no information as

           10  to what the dimensions of the boat would be.

           11      Q.    Yeah.  I'm just trying to figure out what

           12  kind of boat would have been necessary to do that and

           13  how much water it would take -- what kind of draft it

           14  would take to haul that amount of wheat.

           15            For instance, do you have any idea how many

           16  acres of wheat that would be, that harvest?  For

           17  instance, do you know what a good, decent harvest of

           18  wheat is in terms of bushels?

           19      A.    No.

           20      Q.    And do you know how many cubic feet a bushel

           21  of wheat would have in it?

           22      A.    Offhand, no.  I mean that's how we started

           23  the calculation --

           24      Q.    Yeah.

           25      A.    -- was to figure out what the volume of a
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            1  bushel was.

            2      Q.    So, actually, with those dimensions that you

            3  gave, you don't know whether that boat's going to sink

            4  or not, do you?

            5      A.    I do know it's not going to sink.

            6      Q.    How do you know that?

            7      A.    Because the newspaper article said it didn't.

            8      Q.    But it didn't give the dimensions of the

            9  boat.

           10      A.    All I'm telling you is that it's a flatboat,

           11  and I'm telling you the approximate rough volume of the

           12  load.  I'm not making any testimony as to the size of

           13  the boat.

           14      Q.    Okay.

           15      A.    I've already told you that the bigger the

           16  footprint of the boat, the more displacement you have,

           17  the less draw you're going to need.

           18      Q.    There you go.

           19            I want to go to your expertise in fluvial

           20  hydrology and the mechanics of the river for a couple

           21  of minutes.

           22            What category did you give to the, let's

           23  say -- wasn't your testimony about Reach 5 that it was

           24  in its ordinary and natural condition now?

           25      A.    The physical condition of the river --
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            1      Q.    Right.

            2      A.    -- I believe to be substantially in its --

            3      Q.    Would be what?

            4      A.    Substantially in its ordinary and natural

            5  condition, yes.

            6      Q.    Now, right now, the way that riverbed is,

            7  it's cobbles and gravel, right?

            8      A.    Yes.

            9      Q.    But under its ordinary and natural condition,

           10  wouldn't it have had silt and mud and banks and

           11  shallows built by silt and mud being transferred down

           12  the river?

           13      A.    There is also sand and silt and a certain

           14  fraction of clay, I'm sure, out there now.

           15      Q.    But the material is being trapped by the

           16  dams, that silt and sand and mud been substantially

           17  trapped by the dams now, isn't it?

           18      A.    There is a good deal of material that is

           19  trapped by the dams, yes.

           20      Q.    Your Slide No. 137, could you pull that up,

           21  please?

           22            Mr. Fuller, one thing I can see is there's

           23  two big yellow things behind you.  You should watch

           24  out.

           25      A.    Thanks.
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            1      Q.    They could be school buses.

            2            Oops.

            3            That second bullet point, would you read

            4  that, please?

            5      A.    On Slide 137?

            6      Q.    Yes.

            7      A.    This is citing from Bob Webb and others, a

            8  book called Ribbon of Green, and the bullet says,

            9  "page 318, USR Segment No. 5 - dams deprived reach of

           10  sediment, making it more cobbly and less vegetated than

           11  before dams."

           12      Q.    You agree with that statement, right?

           13      A.    To a degree, yes.

           14      Q.    Well, what degree don't you agree with it?

           15      A.    Well, the limit downstream of a dam is going

           16  to be the function of the amount of sediment that's

           17  delivered, the amount it's able to derive from the bed

           18  and banks, the resistance of the material that's there

           19  naturally.  So there's going to be some impact.  The

           20  degree downstream that that impact is felt is a

           21  variable.

           22      Q.    But that condition is substantially different

           23  now in terms of the amount of silt and mud, for

           24  instance, in that reach than it would have been in

           25  natural condition, correct?
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            1            Did I interrupt someone?

            2            No?

            3            Correct?

            4      A.    There would be less silt and mud, but a lot

            5  of the silt and mud -- there was still a fair degree of

            6  silt and mud being delivered, but there's a substantial

            7  difference in the amount of sands and gravels and

            8  larger.

            9      Q.    And one of the things that happens in a river

           10  that is unimpeded by a dam is that the variation in the

           11  flow and velocity of flow moves the materials around at

           12  a different rate and into different locations, doesn't

           13  it?

           14      A.    I'm trying to dissect your question here,

           15  so --

           16      Q.    Let me just take the question apart.

           17      A.    Sure.

           18      Q.    In ordinary and natural conditions, without

           19  the impediment of a dam, the river fluctuates in

           20  volume, correct?

           21      A.    Yes.

           22      Q.    And the fluctuation in volume causes, in the

           23  fluvial morphological process, different weights and

           24  densities of materials to be redistributed at different

           25  locations in the riverbed, doesn't it?
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            1      A.    To a degree, it can, yes.

            2      Q.    Well, isn't that one of the primary

            3  mechanisms in morphology?

            4      A.    The inflow of water and sediment, yes.

            5  It's --

            6      Q.    Yeah.

            7      A.    Those are both --

            8      Q.    So and then --

            9      A.    -- significant factors in the shaping of

           10  morphology of a stream.

           11      Q.    Yeah.  And then the velocity of that water

           12  also changes the way materials are sorted by the river

           13  and redistributed?

           14      A.    Yes.

           15      Q.    And so in ordinary and natural conditions,

           16  there would have been sand bars and mud banks in that

           17  reach, which is Reach 5, correct?

           18      A.    Well, I will grant you that there would be

           19  more sand in transport.  I'm not sure there would be

           20  more sand bars.

           21      Q.    Well, quantitatively --

           22      A.    And there's probably --

           23      Q.    Pardon me.  Go ahead.

           24      A.    There would probably be more sand in the bed,

           25  and in the bars there would probably be a greater sand


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 6    11/18/2015
                                                                      1335


            1  fraction.

            2            Mud banks?  No, I wouldn't really expect to

            3  find mud banks on the Salt River Segment 5.

            4      Q.    What would happen to those fine materials?

            5      A.    They would stay in transport.  There would

            6  be -- yeah, most of them stay in transport.

            7      Q.    So the material that's finer than sand is

            8  accounted for by the sand, the reference to sand, your

            9  reference to sand?

           10            For instance, silt and clay, what happens to

           11  that?

           12      A.    Yeah, a lot of the clay would remain in

           13  suspension in transport.

           14      Q.    Well, it remains in suspension until the

           15  velocity gets so slow that it settles out, right?

           16      A.    Correct.

           17      Q.    Okay.  Well, then it doesn't remain in

           18  suspension forever.  It redistributes itself at the

           19  rate and -- according to the rate and velocity of the

           20  river, correct?

           21      A.    This is your testimony?

           22      Q.    I'm asking you a question.  Is that correct?

           23      A.    Yes.  So as --

           24      Q.    Okay.  Well, then I'm doing pretty good.

           25      A.    You know, I'm going to finish answering my
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            1  question.  You have a question here.  So you asked me

            2  whether the mud settles out.  So a clay fraction will

            3  settle out if the velocity is slow enough.  I don't

            4  believe that in ordinary and natural condition we

            5  would -- in the main channel of the river we would have

            6  velocity slow enough to settle out mud.  If there were

            7  slews along the side or, during floods, in backwater

            8  areas, then certainly you would drop out some clays.

            9  But having got a Master's degree and looking at the

           10  Salt River flood deposits, I can tell you they're

           11  dominantly sandy.

           12      Q.    And you started doing that long after four

           13  dams were constructed across the river, correct?

           14      A.    We were working upstream from the dams.

           15      Q.    And where upstream from the dams did you

           16  work?

           17      A.    On the Salt River we were working upstream of

           18  the 288 bridge about two and a half miles, as I recall.

           19      Q.    Upstream on the Salt?

           20      A.    Yes, on the Salt.

           21      Q.    Yeah.  How about upstream on Tonto Creek?

           22      A.    The Tonto Creek reach we were downstream of

           23  Gisela and upstream of -- well, if you know where the

           24  76 Ranch is, we were just downstream of there.

           25      Q.    And so in that area there are large silt
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            1  deposits, aren't they, aren't there?

            2      A.    It's silty fine sand, so I would -- sand is

            3  the dominant characteristic of the slackwater deposits

            4  on the Upper Salt.

            5      Q.    Well, I'm trying to get you now over on the

            6  Tonto end of the place --

            7      A.    Same deal.

            8      Q.    -- which is another contributor to the water

            9  that would eventually reach Segment 5.  You agree with

           10  that, don't you?

           11      A.    It's sand.  I'm telling you it's sand.

           12      Q.    Well, let's see if we can get something

           13  clarified.  I thought that I've heard several times

           14  during your testimony your reference to Tonto Creek and

           15  a gage upstream above Tonto Creek, above Roosevelt, as

           16  one of your sources of information.  Is that -- would

           17  you clarify that for me?

           18      A.    The Salt River near Roosevelt gage is

           19  upstream of Roosevelt Lake.  Tonto Creek flows into

           20  Roosevelt Lake.  So, yes, it's --

           21      Q.    Okay, upstream from Roosevelt Lake on Tonto

           22  Creek?

           23      A.    The Salt River gage is on the Salt River.

           24  There is a Tonto Creek gage that's on Tonto Creek.

           25      Q.    So when you say upstream from Tonto Creek,
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            1  you mean upstream from where Tonto Creek and Salt River

            2  join?

            3      A.    Yes.

            4      Q.    Okay.  Thank you for that clarification,

            5  which reminds me, also, you don't have a shred of

            6  historical evidence that anybody ever successfully

            7  boated Segment 2 of the Salt River during or prior to

            8  statehood, do you, or at the time of statehood, not a

            9  shred?

           10      A.    I don't believe so.  It sounds like some of

           11  your side believes that at least part of the Hayden

           12  trip got into Segment 2, but I don't believe so.

           13      Q.    Anybody that says that ain't on my side.

           14      A.    Sounds good.

           15      Q.    Do you recall your acquaintance, the

           16  professional river-runner, that said that he boated

           17  Tonto Creek?  Do you remember his testimony?

           18      A.    An acquaintance of mine?

           19      Q.    Yeah, I thought you knew him.  He was a

           20  river-runner here, and he came in and testified in

           21  October.

           22      A.    Which guy are you talking about?

           23      Q.    The guy from Durango.

           24      A.    Alex, yeah.  Well, I met him at the hearing,

           25  so I guess we're acquainted.
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            1      Q.    Oh, sorry.  You didn't know him before that?

            2      A.    We had tried to talk on the phone.  I think I

            3  actually went on a trip with their company.  I don't

            4  know that I've met him before.

            5      Q.    Do you recall any testimony about his trying

            6  to -- I think it was him.  Kayaked in Tonto Creek?

            7      A.    No.  He may have said that.  I just don't

            8  recall.

            9      Q.    Okay.  So you also wouldn't recall a

           10  reference to Hell's Gate or Hell's Battleground on the

           11  Tonto Creek?

           12      A.    I have heard of Hell's something or other

           13  around Tonto Creek.

           14      Q.    Yeah.  I think it was his testimony said that

           15  at that place the canyon is 6 feet wide and the water

           16  is 10 feet deep?

           17      A.    Yeah, I don't recall.

           18      Q.    With a restriction like that in a canyon,

           19  that would be a pretty difficult place to float logs

           20  through, wouldn't it?

           21      A.    Depends on how long it was, how tortuous it

           22  was, what the logs were like; but could be.  I don't

           23  know.

           24      Q.    Well, you wouldn't try to put a log raft

           25  through there, would you?
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            1      A.    Depends on how wide the raft was.

            2      Q.    Yeah.  6 feet, 1 inch.  That's how wide it

            3  would be.

            4      A.    Then it would probably get stuck, unless you

            5  tilted it --

            6      Q.    There you go.

            7      A.    -- or you portaged around it, yeah.

            8      Q.    Yeah.

            9            So have you ever seen any of those long rafts

           10  on rivers?

           11      A.    Not rivers in Arizona, no.

           12      Q.    Any rivers.

           13      A.    Back East.

           14      Q.    It seems like one of the things that you have

           15  a difference with certain others is with the definition

           16  of how rapids are classified.  You don't agree with

           17  other people about the classification of rapids, do

           18  you?

           19      A.    I would say generally I agree with the

           20  classification of rapids.

           21      Q.    Well, your classifications seem to be lower

           22  in number, whatever that means; like if the U.S. -- if

           23  BLM says it's a Class IV, you say that's -- ah, I don't

           24  think so.

           25      A.    I don't recall any example of where I've
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            1  looked at BLM rapids classifications and made a

            2  distinction between them.

            3      Q.    How about any other government agency, for

            4  instance, the one you've got to get a permit from to go

            5  through the wilderness area in stretch Segment 3?

            6      A.    That would be the U.S. Forest Service.

            7      Q.    Okay.  Do you have a difference of opinion

            8  about their rating of the rapids with --

            9      A.    I would say that we generally agree.  You

           10  need to understand that their guides sometimes are

           11  oriented at a particular flow condition and type of

           12  boat and are not particularly oriented at low water

           13  conditions.

           14            So I think even if you read those guides,

           15  they will tell you that the ratings of rapids change

           16  with flow conditions.  So they may publish something

           17  that says this rapid is a Class III or a Class IV,

           18  knowing full well that at low flow it may be something

           19  different.  And in those cases I would disagree, in the

           20  sense that at low flow this particular rapid may be a

           21  II, at high flow it may be a IV or a III.

           22      Q.    Is there any objective standard among, say,

           23  professional boaters, river-runners, about how to grade

           24  rapids --

           25      A.    There are.
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            1      Q.    -- how to rate them?

            2      A.    Well, there are criteria that I've presented

            3  in my boating presentation that describes some of the

            4  characteristics.  Is it objective in the sense that if

            5  you poll 100 boaters, all 100 will agree?  On some

            6  rapids, yeah; on some, not, no.  So there's an element

            7  of subjectivity in there.

            8      Q.    I think during your early testimony, one of

            9  the things that you said was that the -- in reference

           10  to somebody who used the term erratic, that you had to

           11  be careful about using that, terms like that, in

           12  describing rivers.  Do you remember that?

           13      A.    Yes.  Well, I remember the discussion about

           14  erratic, yes.

           15      Q.    Yeah.  So if you -- if somebody says, an

           16  observer, says a river is erratic, you have some basis

           17  for disagreeing with that description?

           18      A.    I could, yes.

           19      Q.    And what's the caution that we need to have,

           20  that we need to take, in accepting an observation like

           21  that, the river's erratic?

           22      A.    Well, let's say take, for instance, an

           23  irrigator said the Salt River is an erratic stream.

           24  Well, what would an irrigator mean by that?  By

           25  erratic, he might mean when I want it to flow, it's not
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            1  flowing, because I need to water my crops in June,

            2  let's say, and June happens to be the low flow month.

            3  It would be awfully more convenient for an irrigator if

            4  the high flow occurred in June, July and August,

            5  perhaps.

            6            And it may be that the water comes down, we

            7  get large volumes, as in the case with the Salt River,

            8  that come down in floods.  And it would sure be

            9  convenient for an irrigator if all that volume were

           10  held back up and released at a more constant rate,

           11  because they have demands off river.

           12            From a boater's perspective, particularly if

           13  they were interested in boating in calm or low flow

           14  conditions, the fact that the pulse of flow occurs in

           15  March, April, May, June, whatever month, for a short

           16  period of time, is certainly less of a concern.

           17            If you're a boater who's only got a week of

           18  vacation in March and you want to have a particular

           19  kind of boat and a particular kind of ride, it's less

           20  of a guarantee than if you're flexible about when you

           21  leave.

           22            So in those senses, I think they mean two

           23  different things by erratic.

           24      Q.    So it's basically a matter of perspective?

           25      A.    Yes, perspective is very important.
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            1      Q.    Would the change in perspective be different

            2  for, for instance, a whitewater boater than from some

            3  other kind of boater?

            4      A.    Well, I think that's similar to what I said.

            5  If you were -- if you wanted to ride big water and you

            6  wanted the bounciest ride possible, you may wait for a

            7  particular flow rate.

            8            If you're a little less particular and you

            9  just need to get downstream and you're willing to go on

           10  big water and you're willing to go on medium water and

           11  you're willing to go on low water, then, yeah, you

           12  would have a different perspective.

           13      Q.    Is there a distinction in your testimony

           14  between a river-runner's perspective and a whitewater

           15  boater's perspective?

           16      A.    As I use those terms, I would consider them

           17  to be the same thing with respect to the Salt.  I don't

           18  think on Segment 6 you would find much whitewater at

           19  all, so I guess there could be a distinction in

           20  Segment 6; that if you were hunting whitewater in

           21  Segment 6, I think you would be disappointed.

           22      Q.    Would you please pull up your page 60,

           23  Slide 60?

           24            Are these calculations of the number of

           25  rapids based on your evaluation and rating of the
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            1  rapids?

            2      A.    No, these are based on published guides.

            3      Q.    I'm sorry?

            4      A.    These are based on the published guides.

            5      Q.    Do you agree with them?

            6      A.    It depends on what flow rate you're talking

            7  about.  At low flow, most of the III's become II's, I

            8  would say.  There are a couple of III's that remain

            9  III's.  Of the IV's, it's going to depend on how low a

           10  flow you're looking at.  The extent of the rapid

           11  changes too.  They're generally quite shorter.  I was

           12  thinking about the Black Rock might remain a IV at

           13  lower flows.  Quartzite's not.  It would be a III,

           14  maybe, maybe a III-.  Corkscrew, maybe a III.

           15      Q.    So when you provide these ratings, you

           16  provided these to the Commission to show a description

           17  of Segment 2, is your testimony different today than

           18  this exhibit would show or this slide would show?

           19      A.    No, not at all.  In fact, when I presented

           20  these, I explained that the rapids change in rating at

           21  different flow rates, and I showed lots of pictures of

           22  these rapids at different flow rates.

           23      Q.    So purposes of navigability, these numbers

           24  for these -- and ratings for these rapids for Segment 2

           25  are good?
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            1      A.    They are good at the conditions that they

            2  were intended for.  When you're boating at different

            3  conditions, I think they are higher, as a general

            4  thing, than what you would experience at low flow.  And

            5  I think we heard that from the folks who have actually

            6  boated this river as well.

            7      Q.    Would you please pull up Exhibit 132?

            8      A.    I'm there.

            9      Q.    Now, I understand that you're trying -- that

           10  this is early in your testimony.  You're trying to give

           11  a perspective to the Commission about different trips

           12  that people have taken.  But this bullet point --

           13  actually, it's a square bullet, isn't it?  So I don't

           14  know what you call those.  That little green square --

           15      A.    Okay.

           16      Q.    -- that says, "Mostly Travelled Overland"?

           17      A.    Yes.

           18      Q.    Was there some other way they traveled in

           19  this trip besides overland?

           20      A.    They crossed the river.

           21      Q.    They what?

           22      A.    Crossed the river.

           23      Q.    So the extent of their travel on the river is

           24  when they crossed it?

           25      A.    Yeah, the point I'm trying to make here is
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            1  this is an overland trip?  So if the "mostly" is -- if

            2  that creates some confusion for you, scratch it out.  I

            3  don't think I mentioned in my description of this that

            4  they did any boating.

            5      Q.    I would like for you to pull up Exhibits 237

            6  and 238, and I needed to clarify something about these

            7  two exhibits.

            8            I don't know if you can see them together or

            9  not, but I can ask the questions sequentially, if you

           10  wish.  But what I'm trying to do is understand the

           11  difference in, for instance, Exhibit 237, where it has

           12  the -- under Flow Rate, it has the 90 percent flow rate

           13  and 50 percent flow rate and a 10 percent flow rate on

           14  both the exhibits or slides, and on one the 90 percent

           15  rate is 1,559 and the -- let's see.

           16      A.    Is that 159 on yours?

           17      Q.    Yeah.  Thank you.

           18                 MR. SPARKS:  Is that 159?

           19                 MS. KOLSRUD:  Uh-huh.

           20  BY MR. SPARKS:

           21      Q.    And below that we have, at the 50 percent

           22  rate, 992 on one and we have 341 on another.  But the

           23  two other numbers remain the same on both pages, and

           24  they have -- and so is there something I'm missing here

           25  that -- why those other numbers should remain the same,
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            1  when those two numbers at, for instance, the 10 percent

            2  rate -- I mean at -- yeah, are substantially different?

            3            And the 50 percent rate is what I'm also

            4  showing a substantial difference in it; but then when

            5  we look at the other rates, they seem unchanged.

            6      A.    Yeah, I think I understand where you're going

            7  with your question.  You rattled off a lot of numbers

            8  that I couldn't find on the charts here, so . . .

            9      Q.    Okay, well, let me --

           10      A.    So what I understood you to say --

           11      Q.    -- walk through it?

           12      A.    -- is that the 90 percent flow rate is the

           13  same for the Segment 3-4 drawings, but it's not for the

           14  Segments 5 and 6.

           15      Q.    Right.

           16      A.    Yeah.  So let's talk about the 90 percent

           17  flow rate, which would be the low end.

           18            So in Segment 5 I don't have more information

           19  regarding the 90 percent flow rate for Segment 5.  I

           20  have the same set of gage data that I'm using for 3 and

           21  4.  So that's why it's the same.

           22            When we get to Segment 6, we have the inflow

           23  of the Verde.  So I'm using the sum of the Salt River

           24  gage, which is still the upstream gage, the 159, plus

           25  the flow from the Verde, which is the difference there.
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            1            Similarly, for the median flow rate -- and we

            2  went through this yesterday in some detail. -- we have

            3  341.  That's based on the Roosevelt gage.  And at

            4  Segment 5, as I explained yesterday, that we had some

            5  information for median flow from Segment 6 that I said,

            6  well, you know, we have some more information that I

            7  can use, that being from the Thomsen and Porcello

            8  article, and so I subtracted the inflow, the median

            9  inflow, and got the difference and came up with a 992

           10  there.

           11            And, similarly, the 10 percent difference

           12  between 5 and 6 reflects the inflow of the Verde.

           13      Q.    Well, why didn't the 90 percent number

           14  change?

           15      A.    It did change.

           16      Q.    Well, I don't know, maybe I just can't see

           17  it; but it looks like in Exhibit 138 the 10 percent

           18  number is 159 cfs.  Wait.

           19      A.    The 90 percent number.

           20      Q.    The 90 percent number is 159 cfs, and it

           21  looks like it's the same number on Exhibit or

           22  number 237.  It's 159 cfs.

           23      A.    I have nothing to add to the answer I just

           24  gave you.  That's what I just explained.

           25      Q.    I'm sorry?
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            1      A.    I have nothing to add to the answer I just

            2  gave you.  That's what I just explained.

            3      Q.    They didn't change because you didn't have

            4  any more information?

            5      A.    That the closest gage that has 90 percent

            6  flow data is the Salt River-Roosevelt gage, and so I

            7  used that for 3, 4 and 5 for the 90 percent.  By the

            8  time we get to Segment 6, we have the inflow of the

            9  Verde, and that's why it goes up at that point.

           10      Q.    Yesterday I thought I heard you testify that

           11  I believe in Segment 5, somewhere we got another

           12  650,000 -- or 650, more or less, cubic feet per second

           13  inflow into Segment 5 from some location, and I think

           14  you described it as a contribution from the watershed?

           15      A.    Yes.

           16      Q.    But you didn't do any calculations on the

           17  production of that watershed to get to that number, did

           18  you?

           19      A.    Well, I did the calculations that I just

           20  described.  But I think you're trying to ask me did I

           21  do computations on individual watersheds, as to what

           22  their flow rate in would be.  And, no, I didn't do any

           23  of that.

           24      Q.    Have you ever -- do you have any evidence at

           25  all of that kind of flow rate in that segment of the


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 6    11/18/2015
                                                                      1351


            1  river for a year's period of time, any evidence?

            2      A.    Yes.

            3      Q.    What is it?

            4      A.    That there are gage data that go upstream and

            5  downstream through that reach.

            6      Q.    And so that's where you got that data?

            7      A.    No, I've explained to you where I got that

            8  data.

            9      Q.    So you don't have any -- even if there are

           10  gaging stations, you didn't use any of those gaging

           11  stations to make that calculation?

           12      A.    I relied on the -- I've used the methodology

           13  that I've already explained to you, and it's consistent

           14  with the gage data that we do have.

           15      Q.    Do you know what the holding capacity of the

           16  reservoir in that segment is --

           17      A.    Not off --

           18      Q.    -- storage capacity?

           19      A.    Not offhand.  In its ordinary and natural

           20  condition, the storage capacity was zero.

           21      Q.    Yeah.  But right now we have to reconstruct

           22  that by using the gages you're referring to, right?

           23      A.    To the extent that the gages were after those

           24  impoundments, yeah.

           25      Q.    Yeah.  And so that's what, actually, you are
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            1  doing, is you're using existing gaging stations to

            2  estimate that production, and you have a hole in your

            3  calculation, and you fill it up with 650 cfs, right?

            4      A.    No.

            5      Q.    But you didn't do it with any specific gaging

            6  stations or calculations on that segment of the river?

            7      A.    No, my methodology is based on the USGS data

            8  upstream of the reservoirs and the published

            9  information that the U.S. Geological Survey published

           10  for the predevelopment hydrology downstream.  It's a

           11  combination of those two, and they all used gage data

           12  and other kinds of modeling.

           13      Q.    I realize, after talking about this stuff for

           14  19 years, there doesn't seem to be a lot to talk about,

           15  but there is.  Seems to be a lot to talk about.  And

           16  this is the third time that you've testified about, for

           17  instance, Segment 1 and 2.  And is there anything that

           18  you've testified to or evidence that you've provided to

           19  the Commission about Segments 1 and 2 during this

           20  hearing that you haven't provided before, let's say

           21  with the exception of how many boating trips you took?

           22      A.    You wanted to know if there's new information

           23  that I brought in --

           24      Q.    Right.

           25      A.    -- compared to previous?
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            1      Q.    New evidence, yes.

            2      A.    Yes.

            3      Q.    Is there?

            4      A.    Yeah.

            5      Q.    What is it?

            6      A.    Well, we have photographs of trips.  We have

            7  new accounts of trips.

            8            Oh, you just want Segment 1 and 2?

            9      Q.    Yeah.

           10      A.    You're aware of how much evidence there is,

           11  right?

           12      Q.    Yeah.

           13      A.    So --

           14      Q.    None.

           15            If there is any evidence, what is it?

           16      A.    Seems like there's lots and lots of piles of

           17  paper.

           18      Q.    Okay.

           19      A.    So I'm saying that there's a lot of evidence

           20  submitted in these cases.  So my guess is that, yes,

           21  there is some that applies to Segment 2, particularly;

           22  less so with 1.

           23      Q.    Other than modern boating --

           24      A.    We have --

           25      Q.    -- you don't have any evidence of
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            1  navigability of the Segment 2, do you?

            2      A.    Yes.

            3      Q.    What is it?

            4      A.    Well, I've explained that in great detail.

            5      Q.    Yeah?

            6      A.    So --

            7      Q.    Somehow it got by me.

            8      A.    Yeah, that doesn't surprise me.

            9      Q.    You're referring to your perceptions of

           10  boating down Segment 2.  Isn't that basically what it's

           11  based on?

           12      A.    Certainly, that my field experience sitting

           13  in a boat on the river is directly relevant to my

           14  opinions of navigability, absolutely.

           15            However, we have evidences of flow depths.

           16  We have evidence regarding the required draw.  We've

           17  had experts come in and testify what historic boats

           18  were like, that they agreed that they could be floated

           19  down.  We have photography.

           20            We have all of the things that have been in

           21  this proposal that I think I've gone -- or this

           22  presentation that I think I've been through four times

           23  now.  Those are all the things that I'm basing my

           24  opinion on, and to say that there's no evidence is -- I

           25  just completely disagree with that.
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            1      Q.    Well, for instance, on the reconstruction of

            2  period boating, the person that reproduced the historic

            3  boat -- it even had a name, and you took a turn at

            4  floating on the Verde with it.  Do you recall the name

            5  of that boat.  The man in Flagstaff built it.

            6      A.    Are you talking about the Edith?

            7      Q.    The who?

            8      A.    The Edith?

            9      Q.    Yeah, the Edith.

           10            He testified that he didn't think the Edith

           11  would be something that you would want to take down

           12  Segment 2 of the Salt River.

           13      A.    That's true.  He did say that, yeah.

           14      Q.    Do you agree with that?

           15      A.    It depends on the flow rate and -- yeah, but

           16  not -- the Edith is not necessarily the style of boat I

           17  would choose.  But if you're asking me could I have

           18  built, in 1912, a boat that I would have taken down

           19  there at low water, oh, sure.  Yeah.

           20      Q.    That's because you're really -- you're an

           21  engineer and experienced river person and an expert

           22  boatman, right?  You know how to do that.

           23      A.    I don't know if I'm an expert boatman, but

           24  I'm a competent boatman.

           25      Q.    Yeah.
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            1      A.    I'm not sure about whether that's an

            2  engineering kind of thing, but certainly my

            3  understanding of the river is enhanced by being an

            4  engineer that specializes in water resources and being

            5  a fluvial geomorphologist and hydrologist, yeah.

            6      Q.    So do you think you'd have to import

            7  materials from Oregon and Maine and Missouri to build a

            8  competent boat in 2012 [sic]?

            9      A.    No.

           10      Q.    You can make them out of, what, mesquite?

           11      A.    No, I'm not sure I would choose mesquite for

           12  boat building.

           13      Q.    How about cottonwood?

           14      A.    Well, I think if you were building a dugout,

           15  I think that some of the early boaters probably did use

           16  cottonwood or other soft woods.  Generally, for a

           17  framed boat --

           18      Q.    Sycamore?

           19      A.    -- cottonwood --

           20      Q.    How about sycamore?

           21      A.    I don't know the properties of sycamore, but

           22  I understand it's a soft wood.  So, generally, as I was

           23  trying to answer, I don't think soft wood would be

           24  appropriate for doing bracing and crossbars and ports

           25  and things like that.  Typically you want hard woods,
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            1  like ash, maple.

            2      Q.    So other than these observation that you made

            3  floating down the river and the photographs that you

            4  and others have taken floating down the river, that's

            5  the new evidence?

            6      A.    No, we also have the Google Earth flyovers.

            7      Q.    Now, remember, here's the thing about Google;

            8  that's not a citation.

            9      A.    The Google Earth flyovers were admitted as

           10  evidence.  So I'm not telling you to Google the earth.

           11  I'm telling you that this was a film that we made, if

           12  you will --

           13      Q.    Yeah.

           14      A.    -- that we showed for the Commission.  You

           15  were here, and we all looked at that.

           16      Q.    And that's where you got, among others, the

           17  number?  You observed personally, through the Google

           18  flyover, the locations of the river and the conditions

           19  of those different drops in elevation and rapids,

           20  waterfalls in Segment 2?

           21      A.    No.

           22      Q.    No?

           23      A.    No.  You can see them in that, but that's --

           24      Q.    You didn't see them in that?

           25      A.    Yes, I did.
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            1      Q.    So you used that to confirm what you read in

            2  other reports and observed for yourself, right?

            3      A.    Well, I did use the Google Earth photos to

            4  look at things I had seen in the field and boated

            5  through and passed and read about in books and

            6  descriptions of trips, yeah.

            7      Q.    I think one of the things that you have

            8  referenced in terms of commercial value of recreational

            9  boating is shuttle services.  Do you really think that

           10  a shuttle service in 1912 and the rental of boats for

           11  Segment 2 was a viable economic industry at the time?

           12      A.    No.

           13      Q.    What was the answer?

           14      A.    No.

           15      Q.    Yes or no?

           16      A.    No.

           17      Q.    It's not even a full-time job now, is it?

           18      A.    No, not that I'm aware of.  I doubt it.

           19      Q.    I'm sorry, but I can't tell what you just

           20  said.  No?

           21      A.    I said not that I'm aware of --

           22      Q.    Okay.

           23      A.    -- no.

           24      Q.    Exhibit 269, could you pull that up?

           25            Do you see the one that says "Tubing
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            1  (Segment)" --

            2      A.    Yes, I do.

            3      Q.    I believe you testified that you didn't think

            4  tubing was really a watercraft meant for commercial

            5  trade and travel even today, right?

            6      A.    Well, stated like that, I might agree with

            7  it, but --

            8      Q.    Yeah.

            9      A.    -- I think the question that was asked of me

           10  was whether I thought it was a boat.

           11      Q.    Yeah.

           12      A.    And I said, no, I didn't think it was a boat.

           13      Q.    Yeah.

           14      A.    But people are definitely using them for

           15  commercial purposes and --

           16      Q.    It's still not a boat, though, is it?

           17      A.    No, I don't believe so, no.

           18      Q.    Yeah.

           19            On down the page there, the green block,

           20  Shuttle Services, Segments 2, 3 and 5, 2 and 3 to 5,

           21  that's not a commercial activity that would have been

           22  viable in 2012?  I mean, pardon me, 1912.  You already

           23  testified that that would not be a viable economic

           24  enterprise in 2012 [sic], correct?

           25      A.    Certainly not in Segment 2.
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            1      Q.    Yeah.

            2      A.    And it would be difficult in Segment 3, and

            3  I'd probably go with a no there.

            4            Segment 5, I suppose somebody could have.  It

            5  would be similar to the account we saw on the Verde

            6  where, you know, somebody used a wagon to haul a boat

            7  upstream and then floated downstream.  So probably

            8  could have.

            9                 MR. SPARKS:  Mr. Fuller, thank you very

           10  much.

           11                 THE WITNESS:  You're welcome.

           12                 MR. SPARKS:  Thank you, Mr. Chairman and

           13  Members of the Commission.

           14                 CHAIRMAN NOBLE:  Thank you, Mr. Sparks.

           15                 Now, is there anyone else, other than

           16  Mr. Slade, who has questions for Mr. Fuller?

           17                 Then we're going to take a break for

           18  10 minutes and come back in at 2:00, and we'll get

           19  started on redirect.

           20                 (A recess was taken from 1:51 p.m. to

           21  2:05 p.m.)

           22                 CHAIRMAN NOBLE:  It is with pleasure

           23  that we welcome you back to the afternoon session of

           24  the Salt River adjudication of navigability following

           25  our first afternoon recess.
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            1                 So that you'll understand, we intend to

            2  take another break at 3:45.

            3                 Are we ready, Mr. Fuller?

            4                 THE WITNESS:  Yes, sir.

            5                 CHAIRMAN NOBLE:  Mr. Slade?

            6                 MR. SLADE:  We are.

            7                 CHAIRMAN NOBLE:  Please proceed.

            8                 MR. SLADE:  Thank you, Commission

            9  Members.

           10                 Again, Eddie Slade here representing the

           11  Arizona State Land Department.

           12

           13                  REDIRECT EXAMINATION

           14  BY MR. SLADE:

           15      Q.    Jon, we're in the homestretch after -- how

           16  long have you been doing this?

           17      A.    About 45 years, I believe, it seems like.

           18      Q.    20-plus years?

           19      A.    Yeah.

           20      Q.    We're in the homestretch.  Thanks for

           21  sticking with us and providing your expertise.

           22            I want to start with some things that

           23  Mr. Sparks just brought up.  Specifically, let's start

           24  with durability as a factor for boats.  Can you explain

           25  again the multiple characteristics of boats that both
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            1  you and Mr. Dimock have looked at with regard to

            2  whether they are meaningfully similar today to boats

            3  that existed at statehood?

            4      A.    Yes, I can.  I'd prefer to do that from one

            5  of my slides, if that's all right.

            6                 CHAIRMAN NOBLE:  Sounds like you have

            7  the questions.

            8                 THE WITNESS:  I actually don't.

            9                 COMMISSIONER HORTON:  Prompting.

           10                 MR. SLADE:  Jon and I don't talk much.

           11                 CHAIRMAN NOBLE:  Oh, okay.  Keeps it

           12  fresh, huh.

           13                 THE WITNESS:  Yeah.

           14                 So the categories that we were looking

           15  at -- and, again, this was talked about in the boating

           16  presentation as well, that we included by reference

           17  here.  So meaningfully similar to mean a number of

           18  different categories.  One would be the function and

           19  are the boats being used the same kinds of ways,

           20  transporting goods and materials or people; are the

           21  designs the same, in other words, the shape, you know,

           22  the boat lengths, widths, depth, et cetera; are the

           23  kinds of uses the same, trade and travel on water; do

           24  they draw the same; can they be loaded the same; is the

           25  depth requirements the same.
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            1                 Those are all meaningfully similar

            2  questions.  And you asked specifically about

            3  durability.  So durability is one of those

            4  characteristics.  If you're thinking about what's

            5  similar, that's something that has been improved.  So

            6  with time marches on, people build boats that are more

            7  durable.  New materials become available.

            8                 But to put that in perspective, this is

            9  not to say that older boats could not be used on old,

           10  rocky rivers, and that was the point of putting in

           11  those pictures that we saw and we were asked about this

           12  morning.  People were using canvas and stripped cedar

           13  and other boats, birch bark materials that were natural

           14  materials that people were using to build boats as of

           15  the time of Arizona's statehood.  So they were

           16  routinely used on rocky, shallow rivers.

           17                 Now, having said that, durability can be

           18  a factor on some rivers, and that's one of the reasons

           19  that I believe Segment 1 is not navigable, one of the

           20  reasons; not the only reason.  It's a factor.  Because

           21  of the character of the river up there, the size of the

           22  rapids, the size of the drops, some of them are

           23  waterfalls, vertical drops with rocks along them, the

           24  tortuosity of the channels, the narrowness of the

           25  channels, I do believe that historic boats would have
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            1  difficulty in that segment.

            2  BY MR. SLADE:

            3      Q.    And you haven't said that Segment 1 is

            4  navigable?

            5      A.    No.  It's my opinion that it's nonnavigable,

            6  for the reasons that I've described previously.

            7            Now, you get into Segment 2 and certainly

            8  Segments 3, 4, 5 and 6, and particularly at low flow,

            9  the river's just not that pushy, so durability is not

           10  particularly an issue.

           11      Q.    And when you talk about pushy, you mean

           12  they're at lower velocities?

           13      A.    Right.

           14      Q.    And velocity is how fast the water moves?

           15      A.    Right.

           16      Q.    And with lower velocities, there would be

           17  less pushiness on a boat to push it into a rock?

           18      A.    That's right.

           19      Q.    Okay.

           20      A.    And I think Brad Dimock said pretty much the

           21  same thing too; that, you know, one of his choices

           22  about what kind of boat to use in different places is

           23  going to depend upon what high flow -- on Segment 2,

           24  for instance, the velocities can be kind of pushy.  So

           25  you would need to be wary of banging a wooden boat into
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            1  a rock.  Not to say that you couldn't do it,

            2  couldn't -- wouldn't withstand that; but it would be an

            3  increased probability of that.

            4            At low flow, that's just not the case.  So in

            5  going down the rivers in my boats and you're moving

            6  your way through these rapids, which are relatively

            7  shallow, you have every opportunity to stick your

            8  paddle out and just stop yourself in most of the rocky

            9  rapids.  And the ones where you don't have that, the

           10  flow depths are sufficient that you're not bumping

           11  rocks anyways, so -- and, yes, plastic is more durable

           12  and flexible than wood; not more flexible than canvas.

           13  And it's harder to repair than wood or canvas.

           14            So people who are using boats, old historic

           15  boats, were also able to fix them, so -- and that was

           16  kind of the expectation.

           17      Q.    Are you aware of the steamboats on the

           18  Colorado having issues getting caught on rocks, having

           19  to repair their boats, having engines get bumped off of

           20  their boats, whatever it may be?  Did that happen on

           21  the Colorado?

           22      A.    Yeah, certainly -- I don't know about

           23  engines -- I don't recall the engines getting knocked

           24  off bolts or whatever, but certainly, you know, getting

           25  stuck, being damaged, needing to be repaired, yeah,
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            1  absolutely.

            2      Q.    Okay.  And Colorado is navigable?

            3      A.    Yeah.

            4                 MR. SLADE:  And before I go too far,

            5  Mr. Chairman, I wanted to bring to the Commission's

            6  attention that this is just a redirect.  It's not a

            7  rebuttal.  So Mr. Fuller will have evidence to present

            8  or testimony to present regarding other opponent

            9  witnesses' testimony?

           10                 CHAIRMAN NOBLE:  Understood.

           11                 THE WITNESS:  Just to clarify, I don't

           12  anticipate any new evidence.

           13  BY MR. SLADE:

           14      Q.    Right.

           15            So to summarize what you said, it's your

           16  opinion that durability as a factor for boats is not an

           17  issue in Segment 2 with respect to whether boats at

           18  statehood were meaningfully similar to boats today?

           19      A.    Yes.  And then even less so to 3, 4, 5 and 6.

           20      Q.    And you did rank, I believe with

           21  Mr. McGinnis, the segments and their navigability

           22  hierarchy, if you will?

           23      A.    Yeah.

           24      Q.    There's no birch bark in Arizona, right?

           25      A.    Not unless you bring it here.
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            1      Q.    Do we have cedar?

            2      A.    Yes.

            3      Q.    Could you have gotten canvas?

            4      A.    Yeah.

            5      Q.    Do we have evidence of canoes being used on

            6  the Salt?

            7      A.    Yes.

            8      Q.    In the historical time?

            9      A.    Yes.

           10      Q.    So it's not an accurate argument to say that

           11  boats were not available or could not be used on the

           12  Salt in the Upper segment?

           13      A.    I agree.

           14      Q.    You've seen beaver signs on the Upper Salt in

           15  Segment 2; is that right?

           16      A.    Yes.

           17      Q.    Okay.  And could one reason beavers not need

           18  a dam is that -- would one reason be because the pools

           19  are deep enough as they are?

           20      A.    Yes.

           21      Q.    Okay.  And are the pools deep in Segment 2?

           22      A.    Some of them are, yes.

           23      Q.    How deep?

           24      A.    They vary from being, oh, I would say 3 or

           25  4 feet deep to there are certain areas where it's
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            1  deeper than you can swim to the bottom.

            2      Q.    Mr. Sparks brought up that the White Mountain

            3  Apache website, as it currently reads, does not allow

            4  duckies; is that right?

            5      A.    That's what it said, yeah.

            6      Q.    Do you have any indication or did Mr. Sparks

            7  give you any indication about when that website was put

            8  up?

            9      A.    No.

           10      Q.    And did we hear testimony from Mr. --

           11      A.    Excuse me.  Could you repeat your question,

           12  Eddie?

           13      Q.    I will.

           14            Do we have any understanding of when that

           15  website page was made or the information on the page

           16  was put on the web?

           17      A.    Any understanding.  He certainly didn't say

           18  anything like that when it came up.  I first became

           19  aware of it I believe in October; but before that, no,

           20  I wasn't aware of it.

           21      Q.    So it could have been in October that that

           22  information was put on the website; it could have been

           23  two years ago; we don't know?

           24      A.    I would be surprised if it was two years ago,

           25  but it could have been.  I don't know.
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            1      Q.    And --

            2      A.    And the reason that I don't know is,

            3  previously that you could obtain your permit -- in all

            4  the other times I've gone to the river, until this last

            5  one, you could obtain your permit at the river.  They

            6  had a little box.  It's a receptacle with the forms

            7  that you fill out, and you just drop your money in the

            8  slot.

            9      Q.    So previously when you went to the river and

           10  you wanted to boat the river, were there any signs by

           11  the area where you put money in for your permit that

           12  talked about what boats you could or could not use?

           13      A.    I don't recall anything that said anything

           14  about what kinds of boats.  It just said if you're

           15  going to go down here and use the area, including the

           16  river, whether you're going to camp or whatever, you

           17  needed to pay a certain amount per day per person.

           18  That's pretty much what it said.  I don't recall ever

           19  seeing anything about boat types before, and certainly

           20  I've seen lots of duckies out there on the river.

           21      Q.    And that was the permit system that existed

           22  before the web page permitting system that now exists

           23  was implemented; is that right?

           24      A.    Yeah.  Yeah.

           25      Q.    Okay.  So prior to the web page, you would go
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            1  to the Highway 60 bridge just downstream?

            2      A.    Yes.

            3      Q.    Okay.  And there would be a box where you

            4  would put your money in?

            5      A.    Yeah, a little kiosk and there was a steel

            6  tube that you would slide your money into, yeah.

            7      Q.    And was that the extent of the permitting

            8  system?

            9      A.    Yeah.  I know that you could buy a permit at

           10  some other than places, but -- it seemed like there

           11  were some stores you could buy them at, maybe in Globe;

           12  but I never did that.  We always just bought them when

           13  we got to the river.

           14      Q.    So something changed recently.  Do you

           15  remember when that change happened?

           16      A.    No.  I can tell you that November I canoed

           17  Segment 2, and there were folks from the tribe that

           18  were standing on the shore watching me go, so they

           19  didn't say anything about it.

           20      Q.    But you don't know when the permit box at the

           21  boating site was removed and the website page was

           22  implemented?

           23      A.    I think Alex, the guy from Durango, the Mild

           24  to Wild guy, said something about that; and since he's

           25  more up on the permitting than I am, I would defer to
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            1  his testimony on that.

            2      Q.    That's a good segue.  Mr. Mickel was the

            3  commercial outfitter that testified.  He testified that

            4  he does use duckies; is that right?

            5      A.    Yeah.

            6      Q.    And, in fact, his web page advertises

            7  duckies?

            8      A.    Yes.

            9      Q.    So that would be a little bit in conflict

           10  with what the White Mountain Apache website allows?

           11      A.    Unless they have different rules for

           12  commercial boaters, I don't know.

           13      Q.    But your understanding is that Mr. Mickel has

           14  a commercial permit?

           15      A.    Oh, yeah.

           16      Q.    So he's permitted by the White Mountain

           17  Apache?

           18      A.    That's what he said, yeah.

           19      Q.    And he uses duckies?

           20      A.    Yes.

           21      Q.    Did you ever ask if you could boat Segment 1

           22  to observe it and be able to record with potentially

           23  more accuracy what it actually looked like?

           24      A.    Yes.  Well, not to boat, but just to go

           25  there.
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            1      Q.    And what was the response?

            2      A.    I was not going to be allowed.

            3      Q.    Who did you ask for that?

            4      A.    The White Mountain Apache Tribe.  They

            5  refused me access.

            6      Q.    Did they give you a reason?

            7      A.    Because I was working on navigability

            8  studies.

            9      Q.    You used the term whitewater with Mr. Sparks.

           10  Can you clarify what you mean by whitewater, as opposed

           11  to flat water or riffles or rapids?  What does that

           12  term mean to you when you use whitewater?

           13      A.    Whitewater, I guess the simplest definition

           14  is, when you look at it, it looks white because of the

           15  turbulence.  You've got a wave that's breaking or

           16  splashing or whatnot.

           17            But I think in a broader sense whitewater

           18  rivers are rivers that have rapids, and typically it's

           19  used with rapids of, I would say, Class II or greater.

           20  Flat water rivers can have riffles, but generally, you

           21  know, you have some small waves.  By "small," I mean,

           22  you know, 3 or 4 inches or something like that, wide

           23  channels.  Whitewater rivers require some maneuvering

           24  of the canoe and ability to steer it or whatever boat

           25  you're in, not just a canoe.
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            1      Q.    Do you know if the Green River would be

            2  categorized as a whitewater river?

            3      A.    Portions of that, yes.

            4      Q.    And would the Grand River, before it was

            5  called the Colorado, be characterized as a whitewater

            6  river?

            7      A.    Both those rivers have flat water and

            8  whitewater reaches, but yes.

            9      Q.    And do you know if the John Day River would

           10  be characterized as a whitewater river?

           11      A.    Yes, portions of it are whitewater.  I showed

           12  some pictures, I think in a previous presentation, of

           13  the John Day and some rapids and some boats being

           14  wrapped and whatnot.

           15      Q.    And do you know if all three of those rivers

           16  have been deemed navigable?

           17      A.    Portions of them have, yes.

           18      Q.    Could you pull up Slide 238, please?

           19      A.    Yes.

           20      Q.    You were asked a question about the greater

           21  than sign that's next to the 159, and I don't think

           22  that I was able to understand exactly the

           23  question/answer dialogue.  So let's try to review that.

           24            Can you explain what we're looking at here in

           25  terms of the segment and this rating curve, briefly?
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            1      A.    In the upper place there or the upper half of

            2  the slide, it's referring to Segment 5, the alluvial

            3  channel section.  And the greater than 159 you see is

            4  in the row that's adjacent to the 90 percent, and the

            5  reason is -- I tried to explain.  I'm sorry I didn't

            6  make that clear. -- as we're moving further downstream,

            7  we have more tributaries coming in and more spring

            8  discharges, et cetera.  The data that we're using is

            9  from the Roosevelt -- the Salt River near Roosevelt

           10  gage that's upstream of Lake Roosevelt.  So there is

           11  quite a bit of intervening drainage area in there, so

           12  we know that it's going to be greater than 159, but I'm

           13  using a low value because that's the most systematic

           14  data that I have.

           15      Q.    So this is Segment 5, and we're looking at

           16  the greater than 159 block there, and that 159 is

           17  actually the same number for Segment 4, if we go to the

           18  rating curve behind that.

           19      A.    And 3.

           20      Q.    And 3.

           21            So you used a more conservative number

           22  because you did not have more information; is that

           23  right?  You used the same 159 from Segment 3 and 4?

           24      A.    Conservative from the perspective of trying

           25  to demonstrate navigability, because it's a lower
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            1  discharge, and presumably --

            2      Q.    But we know it would be more than 159?

            3      A.    Right.

            4      Q.    But because you didn't have that data, you

            5  left it at 159 --

            6      A.    Right.

            7      Q.    -- and just put a greater than sign?

            8      A.    Right.

            9            And then I probably should have put greater

           10  than signs on the depth and velocity there as well.

           11      Q.    So you didn't try to come up with data,

           12  because there was none?

           13      A.    There is some data.  It would take more

           14  effort than I had budget to work on.  So I just felt

           15  like we had sufficient depth demonstrated there.  There

           16  was no -- it was not worth the bang for the buck.

           17      Q.    While we're looking at your PowerPoint, can

           18  you go to Slide 228, please?

           19            Okay.  And I believe Mr. Hood asked you a

           20  question about the second from the bottom line of text

           21  that reads "Diversions above Roosevelt total

           22  8,560 acres," and that comes from Table 11 of the ASLD

           23  report.  Do you recall that?

           24      A.    I do.

           25      Q.    And does that number of acres that was
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            1  diverted, whether it's 8,000 or 4,000, affect at all

            2  the numbers of the hydrology that you have in your

            3  table or the corresponding depths?

            4      A.    If anything, it would make the discharges and

            5  the depths go up, if we were to account for the amount

            6  of flow that went to the diversions.  But since I'm not

            7  making that adjustment, no, it doesn't affect it.

            8      Q.    Let me put it another way.  Did you use the

            9  acreage in your calculations or your understanding of

           10  the USGS data to come up with your table?

           11      A.    No.

           12      Q.    So it has no factor at all in your hydrology

           13  or depth analysis?

           14      A.    It does have a factor, but it doesn't -- I

           15  didn't analyze it specifically.

           16      Q.    What's the factor that it has?

           17      A.    Well, if you were to put those -- the data

           18  that I'm listing there is with the diversions in place,

           19  so it's not accounting for those diversions.

           20      Q.    Okay.  But you used USGS data for the Upper

           21  segment and the Thompson and Porcello USGS data for the

           22  Lower segment?

           23      A.    Correct.

           24      Q.    So you didn't calculate, using your own

           25  estimate of acreage, what the flow would be?
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            1      A.    No.

            2      Q.    Just a quick question about the permit

            3  limitation system that exists today.  Is it your

            4  understanding that the Forest Service currently limits

            5  the amount of boaters on the river?

            6      A.    Yes.

            7      Q.    And how do they do that?

            8      A.    They have a permit season, in which they only

            9  allow a certain number of permits for people to go

           10  through the wilderness section of Segment 2 and 3.

           11      Q.    And do you know if there are more

           12  applications by boaters to boat that section, Segment 2

           13  and other segments below that, Segment 3, than permits

           14  allowed?

           15      A.    There are many more applications than there

           16  are permits.

           17      Q.    So many boaters are turned down every year?

           18      A.    Yes.

           19

           20            EXAMINATION BY COMMISSIONER HORTON

           21                 COMMISSIONER HORTON:  Mr. Chairman?

           22                 Do you know if there's any policing

           23  along the river by Forest Service or the tribes to just

           24  ask people for their permits?

           25                 THE WITNESS:  Yes.  There are tribal
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            1  members that will come out and ask you, sometimes when

            2  you're launching, sometimes at the different

            3  campgrounds that are adjacent to the road, I think it's

            4  called G1 or something like that, that runs along that

            5  segment, and they'll sometimes ask for your permits.

            6                 And the Forest Service has two river

            7  rangers that paddle the river throughout the permit

            8  season and sometimes on other times of the year, and

            9  they'll also be checking permits and gear and other

           10  things like that and providing assistance.

           11

           12             EXAMINATION BY COMMISSIONER ALLEN

           13                 COMMISSIONER ALLEN:  Just for

           14  clarification purposes, if the White Mountain Apaches

           15  assume that the boundary is the north side of the

           16  river, of their property, their ownership, why is there

           17  any need for a permit at all?  I can understand why

           18  they would restrict landing on the bank, but I don't

           19  understand, if they don't claim to have any ownership

           20  of the river, why they even have a permit process.

           21                 THE WITNESS:  Commissioner Allen, that's

           22  a very good question.  So I think their permit is for

           23  use of the riverside, so you're using their road.

           24                 COMMISSIONER ALLEN:  Okay.

           25                 THE WITNESS:  You're using the
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            1  campgrounds.  But, actually, I think that goes to their

            2  ability to restrict what kinds of boats are put on the

            3  river.  And if the river is not their territory below

            4  the high water mark, I'm not sure that they have the

            5  ability to tell you what you can or can't boat on

            6  there.  So . . .

            7                 COMMISSIONER ALLEN:  Thank you.

            8                 THE WITNESS:  But that's a legal

            9  question for some attorney to answer.

           10

           11             REDIRECT EXAMINATION (CONTINUED)

           12  BY MR. SLADE:

           13      Q.    Are there any regulations for what types of

           14  boats can be used on the Lower Salt in Segment 5 and 6?

           15      A.    None that I'm aware of.

           16      Q.    So nothing like Mr. Sparks showed you today

           17  regarding the White Mountain Apache website?

           18      A.    No.

           19      Q.    In fact, can you list for us again briefly

           20  the different types of boats that you've seen on the

           21  Lower Salt?

           22      A.    Sure.  I've seen all variety of canoes,

           23  tandem, solo, different lengths and skill abilities;

           24  hard shell kayaks; inflatable kayaks; rubber rafts;

           25  rowboats.  I saw an aluminum motor boat at one point
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            1  that had launched at Phon D Sutton.  I've seen the

            2  sheriff's air boat or jet boat or whatever it's called,

            3  a whole number of contraptions that are somewhat

            4  similar to tubes, but much more advanced than tubes.  I

            5  may be forgetting something I -- quite a lot.  And

            6  then, of course, I've seen the Edith, catarafts.  Yeah.

            7      Q.    I'm going to take a look at the cross section

            8  map behind me here.  You were asked some questions

            9  about your cross sections by Mr. McGinnis and

           10  Mr. Murphy yesterday, Mr. McGinnis yesterday and

           11  Mr. Murphy in the previous week.

           12            If we take a look at -- I'm going to stand up

           13  here, and tell me if you can't see, Jon.  If we're

           14  looking at Cross Section 3 here -- do you have those

           15  cross sections in front of you, or can you see that,

           16  the elevation, from where you are?

           17      A.    You know, I can put that graphic up on the

           18  screen here, if that would be helpful.

           19      Q.    Let's do that, yes.

           20            Okay.  If we could blow it up so we can see

           21  Cross Section 3.

           22            And to provide some context, this is a cross

           23  section in Segment 5 or Segment 6?

           24      A.    This is in Segment 6.

           25      Q.    Okay.  So this is Lower Salt Segment 6, and
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            1  this is a cross section, one of six that were done in

            2  Segment 6?

            3      A.    Yes.

            4      Q.    Okay.

            5      A.    One of five that were done in Segment 6.

            6      Q.    One of five.

            7      A.    Six.  I'm sorry.  Six.

            8      Q.    Yep.

            9            And if we look at Cross Section 3, we see one

           10  channel that comes down lower than the others.  Is that

           11  what you would consider the main boating channel?

           12      A.    I would assume that it was.  The way --

           13  assume that it was.  The way to verify that would be to

           14  look at the map that we used to generate the sections,

           15  but I would assume that's the case.

           16      Q.    Okay.  And how deep would that channel need

           17  to get before water would spill over into the two

           18  smaller channels to the right of the main channel?

           19      A.    According to the cross section here, a

           20  spillover would occur at about 15 feet of depth.

           21      Q.    Okay.  So when the main channel is 15 feet,

           22  at that point you may get water or you would get water

           23  in the other two channels.  And then there are two

           24  smaller channels on the left.  How deep would the main

           25  boating channel have to be before you would get water
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            1  in those two smaller channels on the left?

            2      A.    A little more than 15 feet, a little more.

            3      Q.    Okay.  And is 15 feet enough for a boat?

            4      A.    I would think so, yeah.

            5      Q.    And would it be pretty clear, if you're on

            6  the river, where the channel is that's 10 feet deep or

            7  15 feet deep, as opposed to 2 inches?

            8      A.    Yes.

            9      Q.    And when those smaller channels fill, would

           10  you characterize that as a flood state at that point?

           11      A.    The smaller channels on the left side of the

           12  cross section?

           13      Q.    On the right side.

           14      A.    On the right side?

           15            Probably not.

           16      Q.    Let me ask it a different way.  If you're not

           17  in a flood, how many channels would you expect to be

           18  filled?

           19      A.    One or two.  And at the lowest flows, it

           20  would probably be one.

           21      Q.    But consistent with your testimony, there

           22  were places -- and we know this from the surveys that

           23  were done. -- that had more than one channel; is that

           24  right?

           25      A.    Yeah.  Most of the channel was -- most of the
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            1  river had a single channel, particularly at statehood,

            2  according to the available maps that we had.  There

            3  were some places where there were double channels, and

            4  there were a few isolated places where there might have

            5  been three.

            6      Q.    So if we take a look at Cross Section 1, for

            7  example, if we could scroll over to that, and here it

            8  looks like, generally, those two channels in the middle

            9  will fill up simultaneously; is that a fair reading of

           10  that?

           11      A.    That's pretty likely, yes.

           12      Q.    And how much water would those two channels

           13  have to have before the water spills into the left

           14  smaller channels?

           15      A.    The depth there would be about, oh, let's

           16  say, 9 feet, maybe 10.

           17      Q.    And based on your experience on the river,

           18  would it be difficult or easy to distinguish which

           19  channel was the deep channel?

           20      A.    It would not be difficult at all at those

           21  kinds of depths, no.

           22      Q.    Okay, let's turn our attention to the depths,

           23  and if you could pull up your Slide 282, please.

           24                 MR. SLADE:  So we're looking at

           25  Mr. Fuller's PowerPoint.  I don't have that evidence
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            1  number with me.

            2                 CO30, Part 364.  And we're also going to

            3  look at what has been submitted as evidence, the depth

            4  chart that Mr. McGinnis put together.  What is that?

            5                 DIRECTOR MEHNERT:  Correct.  CO33.

            6  BY MR. SLADE:

            7      Q.    And we're also looking at CO33.

            8            And, Mr. Fuller, your Slide 282, or Jon, has

            9  different depths of boats, their draws.  And where does

           10  that come from?

           11      A.    The table comes from the Utah Special

           12  Master's report.  The graphic comes from -- I forget

           13  the name of the river in Oregon.  There was a

           14  navigability decision river that was determined to be

           15  navigable in part based on this information here.  It's

           16  the color graphics from the pictures of boats.

           17      Q.    Okay.  So the table on the right side is from

           18  the Utah Special Master report, where he listed

           19  different boats and their draws, is that what I heard?

           20      A.    Yes.

           21      Q.    Okay.  And if we compare those boats to some

           22  of the depths that were listed by Mr. McGinnis, let's

           23  see which boats can fit in those depths.

           24            Let's start with what you've testified is the

           25  natural median of 1,230 cfs.  Can you list for me which
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            1  boats on the list from your Slide 282 could boat in

            2  that -- in those depths that are listed for the

            3  1,230 cfs?

            4      A.    If you could slide to your right about

            5  8 inches, and then I could.

            6            So do you want me to do it by cross section

            7  or do it all as one?

            8      Q.    I think we might have an easier time of

            9  saying which boats cannot be used in any of those cross

           10  sections, based on the draws listed from the Special

           11  Master report?

           12      A.    None of them.  They all could be used.

           13      Q.    And let's then look at 581 cfs, which -- do

           14  you recall where that number comes from?

           15      A.    Oh, that was one of the gyrations that -- I

           16  think that's the addition of the Roosevelt median plus

           17  the Verde median, and those are depleted flows, but I

           18  think that's what they are, is the two added together.

           19      Q.    Okay.  And, again, looking at the cross

           20  section depths and then comparing those to the

           21  depths required of the boats from the Special Master

           22  report, which boats could not be used for 581 cfs

           23  depths?

           24      A.    Well, the 16 to 18-foot rowboat could be

           25  used.  I'm going to have to go through them this way,
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            1  if you don't mind.

            2      Q.    Did you mean 6 to 12-inch?

            3            Oh, 16 to 18 --

            4      A.    16 to 18-foot long rowboat gives a draw of

            5  6 to 12 inches, so they could be used in any of those

            6  cross sections at 581.

            7            The 18 to 22-foot rowboat, 14 to 18 inches,

            8  18 would be 1.5.  You would be cutting it close at

            9  Sections 1 and 4 at the highest draw, which is pretty

           10  good draw.  Must be fairly heavily loaded.

           11            A steel rowboat at 18 feet gets you a little

           12  higher than that.  You're going to be kissing the

           13  bottom at 1 and 4, but would be available at the rest

           14  of the reaches.

           15            The motor boat, depending on whether you're

           16  drawing 10 or 24 inches; at 10 inches, no problem.  At

           17  24 inches, you're going to have trouble at 1, 4, 5 and

           18  6.

           19            And then the scow, drawing 8 inches, no

           20  problem all the way through there.

           21      Q.    And the canoe does not have any depth

           22  provided?

           23      A.    Not by the Utah Special Master, but we know

           24  from expert testimony that none of those depths listed

           25  would be of any issue at all.
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            1             EXAMINATION BY COMMISSIONER ALLEN

            2                 COMMISSIONER ALLEN:  Question,

            3  Mr. Fuller.  On the motor boat, doesn't the motor

            4  itself hang down below what would normally be

            5  considered the draft of the boat?

            6                 THE WITNESS:  I think that's how they --

            7  Mr. Commissioner, I believe that's how they got to the

            8  24, based on the same kinds of discussions I've seen in

            9  other cases and other places, and then the discussion

           10  becomes about whether you could pick the motor up for

           11  rapids or not, so -- but, yes, it does hang down below,

           12  and that's why you get a greater draw.  You are

           13  accounting for the prop.

           14                 COMMISSIONER ALLEN:  Yeah.

           15

           16            REDIRECT EXAMINATION (CONTINUED)

           17  BY MR. SLADE:

           18      Q.    Okay.  And then Mr. McGinnis also listed

           19  depths for 277 cfs.  Do you recall where he got 277?

           20      A.    I believe that's my 90 percent, or the low

           21  flow rate, of which 90 percent of the time it's greater

           22  than.

           23      Q.    How often would you expect the river to be at

           24  277 cfs?

           25      A.    Or below, 10 percent of the time.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 6    11/18/2015
                                                                      1388


            1      Q.    So 90 percent of the time you would expect it

            2  to be higher?

            3      A.    If that statistic is correct in terms of flow

            4  duration, yeah.

            5      Q.    And what boats could be used at 277 cfs,

            6  using the Special Master data on draw of boats?

            7      A.    Well, our limiting depth there is at Cross

            8  Section 4 at 1 foot.  So you would be able to use

            9  rowboats of the shorter length up until the point where

           10  you got to 12 inches, where you would be touching the

           11  bottom, and that I would say you would want to be a

           12  little bit more than that.  So the smaller rowboat, at

           13  6 inches, sure.  The larger rowboats would be limited

           14  at Section 4 at the low end.  Let's see, 1.6.  Would be

           15  able to be used at 3 and not the other ones.

           16            Steel rowboats at the 7-inch draw, no

           17  problem.  19-inch draw, you're going to be able to use

           18  it at Section 3.

           19            The motor boats at 10 inches -- and, frankly,

           20  I would like to have a chat with the Utah Special

           21  Master about a motor boat drawing 10 inches with the

           22  motor extended.  I'm not sure that's a good number.

           23  But the 24 inches, a motor boat would not be acceptable

           24  at any of those sections at 277 at the low end.

           25            The scow, no trouble at any of the six cross
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            1  sections.

            2      Q.    And what is a scow?

            3      A.    A scow is a flatboat.

            4      Q.    Okay.  And it says 32 by 8 feet, and it says

            5  it draws 8 inches, right?

            6      A.    Yes.

            7      Q.    Could you fit 5 tons of wheat on a scow when

            8  it's at 32 by 8 feet?

            9      A.    Yes.

           10      Q.    And it would draw 8 inches, according to the

           11  Special Master of Utah?

           12      A.    It's not clear what weight.  I don't recall

           13  anyway what weight or loading that he came up with for

           14  that, but clearly it would draw more than an empty

           15  boat.  But 5 tons, 8 inches?  I don't know the answer.

           16  My gut feeling is that it might be a little bit more

           17  than that.  Depends on the design of the boat and where

           18  the measurements are, whether that's at the beam or at

           19  the bottom.

           20      Q.    And did Mr. McGinnis also go over the higher

           21  flow, which would be the 10 percent depths?

           22      A.    I wish I remember, but I don't.

           23      Q.    Is it on the chart?

           24      A.    No.

           25      Q.    Okay.  So he did the low flow and then your
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            1  median flow and what appears he thinks the median flow

            2  might be, but he didn't do the higher flow depths?

            3      A.    That's correct.

            4      Q.    Okay.  Would all the boats that the Special

            5  Master provided fit, in terms of draw, on any depths

            6  higher than 1,230 cfs?

            7      A.    The depths would be higher, and the boats

            8  would all go, go through.

            9      Q.    So when Mr. Hood asked you if you used the

           10  Hyra standard exclusively to consider what the river

           11  could support in terms of boats, is this slide evidence

           12  that you did not use the Hyra method exclusively?

           13      A.    Yes.

           14      Q.    And in any case, where you did use the Hyra

           15  method, does the river's depths exceed the minimum

           16  depths of the Hyra method?

           17      A.    Yes.

           18      Q.    But these cross sections are only one line of

           19  evidence that you used; is that right, Jon?

           20      A.    Yes, it is.

           21      Q.    Okay.  Briefly, can you list the other lines

           22  of evidence?

           23      A.    Well, we looked at historical boating

           24  accounts.  We looked at historical descriptions of the

           25  river.  We considered all of the evidence that was
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            1  placed in front of us.  Mr. McGinnis asked me a lot of

            2  different things, different legal decisions and

            3  whatnot.  All of these things we considered;

            4  photographs of the river, maps of the river.  I think I

            5  said descriptions already; my own field experience, as

            6  I've mentioned a number of times now, sitting in a boat

            7  going down the river; looking at photographs over a

            8  wide range of conditions; talking to expert boats --

            9  boaters, people who have commercial boaters; talking to

           10  Brad Dimock, who builds historic boats or replica

           11  boats; many, many, many things.

           12      Q.    And based on all of that evidence, the depths

           13  recorded by historical accounts, historical boating

           14  that occurred, rating curves, your own observations,

           15  it's your opinion that the depths would have been

           16  sufficient on the Salt for the types of boats that the

           17  Utah Special Master listed that we discussed?

           18      A.    Yes.

           19      Q.    At some points, some?

           20      A.    Yes.

           21      Q.    Mr. Murphy asked you a question why did you

           22  include one particular cross section in your

           23  PowerPoint, and I'm not sure I got an answer from that.

           24  Is there a reason you had one particular cross section

           25  in your PowerPoint, as opposed to all of the other six?
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            1      A.    Well, all six were presented in the report,

            2  in the appendices of the report and whatnot; but the

            3  graphic that was used in the original report is what we

            4  just used.  So for whatever logic went into why we

            5  picked it the first time around, we just -- I just

            6  grabbed the same one.

            7            And to tell you the truth, you know, the

            8  rating curve is one line of evidence.  And I talked in

            9  my direct testimony about some of the problems with

           10  relying on just a single cross section or a couple of

           11  single cross sections in trying to characterize a

           12  natural river and the kind of variability that really

           13  occurs out there.

           14            And, you know, you see that when you talk to

           15  the -- you hear that when you talk to the boaters and

           16  read their descriptions.  Somebody handed me something

           17  from Slingluff the other day, and I was reading past

           18  where they were asking me about it, and Slingluff was

           19  talking about the exact same thing.  They asked him

           20  what the depth was, and he said it's really hard to

           21  characterize the depth at a point, because the rivers

           22  vary.  They get deeper in pools and they get shallower

           23  in riffles.

           24      Q.    Ms. Consoli asked you a question about a

           25  novice boater.  Do you remember that conversation?
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            1      A.    I do.

            2      Q.    Okay.  And I think she was -- she used,

            3  unfortunately, Mr. Hood as the novice boater example.

            4  I don't know his experience boating, but let's pick a

            5  novice boater who has no experience boating.  Is that

            6  the boater that you considered would be your commercial

            7  boater when you're thinking about whether the river's

            8  navigable or not for commercial purposes?

            9      A.    I've never seen any direction from any of the

           10  court decisions that I've read or any discussions with

           11  any attorneys on both sides of the navigability issue

           12  that indicates that rivers have to be navigable by

           13  unskilled people who don't know how to operate boats.

           14            That doesn't seem to make much sense to me.

           15  Much the same that we require people to have some

           16  experience to get behind the wheel of a car, that

           17  seems, to me, make sense that you would look at

           18  somebody who had at least some competency in boating.

           19  But I think I also said to her that on this river it

           20  wouldn't take that long to develop those kinds of

           21  skills.

           22                 CHAIRMAN NOBLE:  Mr. Slade, can we take

           23  a break here?

           24                 Let's do a short ten minutes.

           25                 (A recess was taken from 2:48 p.m. to
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            1  2:59 p.m.)

            2                 CHAIRMAN NOBLE:  Let's proceed.

            3                 MR. SLADE:  Thank you, Mr. Chairman.

            4  Back with Mr. Fuller.

            5  BY MR. SLADE:

            6      Q.    And I wanted to discuss some of the documents

            7  that Mr. McGinnis talked to you about.  The first one

            8  is the Kibbey decree, which is the Lower Salt EI-6, and

            9  this -- do you have that in front of you, Jon?

           10      A.    Yeah.

           11      Q.    And do you have a complete copy?

           12      A.    I have a copy that has 78 pages.

           13      Q.    Okay.  I think Mr. McGinnis gave a shortened

           14  version, and I can understand why.  It's a big

           15  document.

           16            Is it your understanding that the Kibbey

           17  decree was a decision by Judge Kibbey in 1892 regarding

           18  water rights on the Salt?

           19      A.    Yes.

           20      Q.    Okay.  And in that case, were there any facts

           21  specifically about whether the river is navigable or

           22  not?

           23      A.    Well, there are facts -- well, facts not

           24  navigable.

           25            There are facts relating to flow rates, and
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            1  then there's, I believe, an opinion or something about

            2  it being nonnavigable.  But, no, I didn't find any

            3  facts to support anything surrounding that opinion

            4  about nonnavigability.  There's no depths, no boat

            5  type, no accounts of boating, none of the kind of

            6  evidence that we use in a particularized assessment.

            7      Q.    In fact, if you turn to page 5, at the

            8  bottom, the last paragraph there that's incomplete

            9  lists a bunch of the plaintiffs, from Mesa Canal, Tempe

           10  Irrigating Company, Utah Canal, Grand Canal, and then

           11  it says they are alleging that the Salt River is a

           12  natural unnavigable stream.

           13            And that goes onto page 2.  Did I read that

           14  correctly?

           15      A.    It says on the last line "...against the

           16  Arizona canal company, alleging the Salt River is a

           17  natural [nonnavigable] stream rising in the mountains

           18  [of] the eastern part of the territory."

           19      Q.    Have you seen anything or were you presented

           20  with anything where Judge Kibbey said it was a

           21  nonnavigable stream?

           22      A.    I haven't.

           23      Q.    And would it make sense that plaintiffs in

           24  the case, canal companies, irrigation companies, would

           25  claim that the river is nonnavigable?
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            1      A.    Well, they continue to do so today.

            2      Q.    Are you referring to SRP?

            3      A.    Yeah.  Well, them and the Salt River Valley

            4  Water Users, whatever the difference in relation

            5  between those two are.

            6      Q.    Do we also have some facts, and I think you

            7  mentioned it, about the flow rates of the Salt as they

            8  understood them in 1892?

            9      A.    Yeah, I believe we included some of that

           10  information in the Lower Salt report.

           11      Q.    Okay.  Let's go through a little of that from

           12  the Kibbey decree, and I'm on page 1, the second big

           13  paragraph.

           14            Could you read where it says "During"?

           15      A.    "During the winter months"?

           16      Q.    Yes.

           17      A.    "During the winter months of December,

           18  January, February, and until the middle of May, there

           19  is a large volume flowing in the river, more than

           20  adequate for the irrigation of all the lands in the

           21  valley."

           22      Q.    Okay.  How many months did they list there?

           23      A.    Well, they specifically name four, but they

           24  left out March and April, which is inclusive there, so

           25  that would be six.
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            1      Q.    Okay.  And they're saying for approximately

            2  six months there's a large volume flowing in the river?

            3      A.    That's what they're saying, yes.

            4      Q.    And if we turn to then page 5, and do you see

            5  the sentence in the -- just about the middle of the

            6  page that begins "While"?

            7      A.    "While the river during"?

            8      Q.    Yes.  No.  Yes.  Could you read that

            9  sentence, please?

           10      A.    "While the river during the months in which

           11  hay and grain and the ordinary agricultural crops are

           12  being grown had in it a vast volume of water, this

           13  volume diminished with the advance of the season, from

           14  thousands of cubic feet per second to about, at a

           15  minimum of, three hundred cubic feet per second, and as

           16  both the increase of population and the different

           17  products to which the land was cultivated increased --"

           18            Keep going?

           19      Q.    For the record, let's keep going till the

           20  end.

           21      A.    "-- the demand for water in the summer months

           22  when the supply is the least, aggravated by an

           23  unnecessary and very considerable waste of water,

           24  exceeded the supply."

           25      Q.    Okay.  That's fine.  So did they give us an
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            1  estimate of what the higher end was for cubic feet

            2  there?

            3      A.    Well, they did say thousands of cubic feet.

            4      Q.    So that's more than 1,230, which is your

            5  median estimate; is that right?

            6      A.    Yes.

            7      Q.    And did they give us an estimate of the

            8  minimum that the river got to?

            9      A.    300 cfs.

           10      Q.    Okay.  And they said -- is it your

           11  understanding from that sentence that it did not get

           12  below 300 cfs?

           13      A.    Well, they describe it as a minimum, so that

           14  would be not getting below, yeah.

           15      Q.    And that minimum is actually more than the

           16  277 cfs that Mr. McGinnis wrote on his depth chart; is

           17  that right?

           18      A.    And that's for the 90 percent flow, not the

           19  floor.

           20      Q.    You were also asked some questions about the

           21  Kent decree.  Do you recall those?

           22      A.    Yes.

           23      Q.    And that's a similar water rights case from

           24  1910?

           25      A.    It is a water rights case.  I can't testify
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            1  to the similarity, but . . .

            2      Q.    And that was Lower Salt Exhibit EI-6.  And at

            3  that point, had the river been even more allocated to

            4  canal and irrigation diversions than in 1892, when the

            5  Kibbey decree came out?

            6      A.    Yes.

            7      Q.    So would the river be less navigable, in your

            8  opinion, when the Kent decree comes out in 1910, about

            9  18 years later?

           10      A.    The more water you take out of the river, the

           11  less navigable it becomes in its depleted condition.

           12      Q.    And did the Kent decree have any facts about

           13  the river's use for navigation in the decree?

           14      A.    I wasn't able to find, nor has anybody, that

           15  I'm aware of, submitted any facts that support Judge

           16  Kent's decree regarding the -- or decree -- his

           17  statement regarding the nonnavigability of the river.

           18      Q.    It was a decree.  You're right.

           19            So regarding the Kibbey and the Kent

           20  decision, did what we just went over regarding the lack

           21  of evidence for navigability facts and the fact that we

           22  don't have -- we have canal companies as plaintiffs,

           23  did that factor into your decision to not use those

           24  decisions with much weight?

           25      A.    Well, I did read them at the time we did the
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            1  original report and scoured them for what information I

            2  could find in terms of the kinds of facts that I was

            3  charged with collecting, and they're a little sparse on

            4  that.  So I do believe I mentioned in the report, as we

            5  discussed with Mr. McGinnis the other day, that those

            6  guys did render that, that made those statements.  But

            7  lacking the particularized information that I was

            8  charged with collecting, I didn't find them to be

            9  particularly useful.

           10            So it was very difficult to place that

           11  statement in the context of the kind of evidence that

           12  we need to consider for this river.

           13      Q.    And do you also have the Lacy report in front

           14  of you, which is Lower Salt 012-2-2?

           15      A.    I have it somewhere here.

           16      Q.    If you could try to pull that up.  I believe

           17  I gave you a more complete copy during one of our

           18  breaks.

           19

           20             EXAMINATION BY COMMISSIONER ALLEN

           21                 COMMISSIONER ALLEN:  Jon, what was the

           22  date of the Lacy report?

           23                 THE WITNESS:  I'll tell you when I find

           24  it.  I know it was done prior to ANSAC being formed.  I

           25  believe it was the mid to late '80s.  I'll take a look.
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            1  I've got the cover sheet here.  I think it was '86 or

            2  '89.

            3                 '87.

            4

            5            REDIRECT EXAMINATION (CONTINUED)

            6  BY MR. SLADE:

            7      Q.    Jon, that's my fault.  I have the complete

            8  copy here.  Let me give that to you.

            9            And Mr. McGinnis asked you a few questions

           10  about the Lacy report; is that right?

           11      A.    He did.

           12      Q.    And that report is entitled "A Historical

           13  Analysis of Portions of the Salt and Gila Rivers."

           14  It's Lower Salt EI-12, Part 2, Tab 2.  And Mr. McGinnis

           15  gave you a shortened version of the report.  I've given

           16  you the whole report.  Do you have that in front of

           17  you?

           18      A.    I do.

           19      Q.    Can you turn to the -- I believe it's the

           20  bibliography in the back, and can you find the spot

           21  where it lists the Salt boating accounts?

           22      A.    Yes.

           23      Q.    And can you tell me how many boating accounts

           24  that report listed at the time in 1987?

           25      A.    I'm looking at page 43.  Is that where you're
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            1  looking at?

            2      Q.    I don't have it in front of me, so . . .

            3      A.    Oh, I'm sorry.

            4            And are you excluding ferries, or are you

            5  including ferries?

            6      Q.    Exclude ferries.

            7      A.    It has the Burch account from the Gazette in

            8  1885, and then it has a second article relating to the

            9  Burch account.  It mentions that their undisputed

           10  conclusion was that they could deliver logs.  And then

           11  it has a third article that relates to that account.

           12  So that's three articles on one account.

           13            That's the only -- that's the only downriver

           14  account they have.  The rest of them -- well, I'm

           15  sorry, they have one from 1889.  That's the Gentry and

           16  Cox, where they took the ferry boat, the large ferry

           17  boat it says, that had been used for years on the Salt

           18  River at the Maricopa Crossing and then snagged.  They

           19  don't mention that it was on the Gila, but . . .

           20      Q.    Any others?

           21      A.    No, those two.

           22      Q.    So the Lacy report, which Mr. McGinnis

           23  questioned you about, from 1987 has, by your count, two

           24  boating accounts?

           25      A.    Yes, unless there's any in the Gila.
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            1            No, it just says Salt River here.

            2            Yeah, unless there's one in -- I guess there

            3  are some accounts from the Gila, so some of the Gila

            4  accounts.  We only have the one where they took the

            5  train up, and so I think that one's in here too.

            6      Q.    Did they -- would that account be a Salt

            7  River boating account?

            8      A.    Well, that's the one where they, you know,

            9  they got down to below Florence and then they took the

           10  train up to Phoenix, visited some people, and then

           11  continued on down and rejoined the Gila further

           12  downstream.

           13      Q.    Do you see that account in there?

           14      A.    It may be in here.  I'm not remembering the

           15  title of that one, but it may be.  So that may take it

           16  up to three.  So it's two or three.

           17      Q.    And how many accounts, successful accounts,

           18  do you have in your report?

           19      A.    A lot more than that.

           20      Q.    That's fair.  We'll come to that later.

           21      A.    Yeah.

           22      Q.    So was that a factor in how much weight you

           23  gave the Lacy report?

           24      A.    I did read the Lacy report at the time we did

           25  the original work, and I used it as a springboard to
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            1  look for other things, so -- yeah, I didn't feel like

            2  it -- well, we found more than they did.  We may have

            3  had more time.

            4      Q.    And, actually, can you turn to page 32 of

            5  that report, and do you see the second sentence?

            6      A.    "The Gila was"?

            7            I have the "Conclusions" here, Eddie.

            8      Q.    Good.

            9            Do you see the last full paragraph on

           10  page 32, and, again, we're still in what's referred to

           11  as the Lacy report, which is "A Historical Analysis of

           12  Portions of the Salt."  Do you see the last paragraph

           13  and the second sentence that is in parens, that begins

           14  "The Salt River"?

           15      A.    Yes, I do.

           16      Q.    Can you read that sentence?

           17      A.    "The Salt River was dry or had minuscule

           18  amounts of water most of the time, and the Gila [River]

           19  was easily forded."

           20      Q.    Is what you just read consistent with the

           21  1892 Kibbey report, where it said there were large

           22  volumes of water for six months and the minimum was

           23  300 cfs?

           24      A.    I have no knowledge of any source that in its

           25  ordinary and natural condition, the Salt River was ever
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            1  dry.

            2      Q.    So would that be another factor why you

            3  didn't put much weight on the Lacy report?

            4      A.    Like I say, we considered the evidence that

            5  was in it and found it to be incomplete and perhaps not

            6  considering the ordinary and natural condition of the

            7  river as we talk about it this time around.

            8      Q.    And Mr. McGinnis asked you about a case

            9  called Salt River Pima-Maricopa Indian Community versus

           10  Arizona Sand & Rock Company.  Do you have that in front

           11  of you?

           12      A.    I will in just a second.

           13      Q.    Looks like this.

           14            Thanks for your patience, Commissioners.  We

           15  have had a lot of paper.  We're working through the

           16  paper log here.

           17      A.    Sorry.  I have it now.

           18      Q.    Okay.

           19            This is Lower Salt EI-2.  And do you see

           20  where it says Salt River Pima-Maricopa Indian Community

           21  versus Arizona Sand & Rock Company?

           22      A.    Yes.

           23      Q.    And this is the case that Mr. McGinnis talked

           24  with you about?

           25      A.    Yes.
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            1      Q.    And you also have a case -- let me provide

            2  you that case now.

            3            Do you have in front of you right now State

            4  ex rel. Winkleman v. Arizona Navigable Stream

            5  Adjudication Commission?

            6      A.    Yes.

            7      Q.    Can you turn to the case I just gave you, the

            8  Winkleman case, Paragraph 24?

            9      A.    Do you need to give some kind of cite for

           10  this or anything?

           11      Q.    Yeah.  Look at the -- if you see the

           12  paragraph symbols --

           13      A.    Yeah.

           14      Q.    -- turn to that Paragraph 24.

           15            Excuse me, 34.

           16            32.  Excuse me.  Paragraph 32.  The heading

           17  is Preclusion of Appellants' Assertion of Navigability.

           18      A.    Yes.

           19      Q.    And this is Winkleman 224 Ariz. 230.

           20            And can you read that paragraph, please?

           21      A.    Paragraph 32?

           22      Q.    Yes.

           23      A.    "SRP also contends that Appellants are

           24  precluded by the doctrines of res judicata and

           25  collateral estoppel from asserting the River's
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            1  navigability based on proceedings in Salt River

            2  Pima-Maricopa Indian Community v. Arizona Sand & Rock

            3  Company (SRPMIC)," and then lists the number

            4  CIV 72-376-PHX (D. Arizona April 13th, 1977), "a

            5  consolidated federal district court case on which ANSAC

            6  relied in making its determination."

            7      Q.    Okay.  And are they referring to the case

            8  that Mr. McGinnis provided you, that you also have in

            9  front of you?  Is that the same case?

           10      A.    Has the same name and the same CIV number,

           11  yeah.

           12      Q.    Okay.  So we can assume that's the same case.

           13            And then could you refer to Paragraph 35 in

           14  the Winkleman decision?

           15      A.    Okay.

           16      Q.    And can you read that paragraph please?

           17      A.    "SRP contends that, because the parties in

           18  SRPMIC stipulated that the River was not navigable, and

           19  that stipulation was incorporated in the district

           20  court's final [statement], the State is (and therefore

           21  [the] appellants are) precluded from litigating the

           22  issue of navigability in this case.  We disagree."

           23      Q.    And then could you turn to Paragraph 37?

           24      A.    Okay.

           25      Q.    And about halfway down there's a sentence
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            1  that begins with "Further."  Do you see that?

            2      A.    I do.

            3      Q.    Can you read that, please?

            4      A.    "Further, in SRPMIC, the district court was

            5  not required to and did not conduct the particularized

            6  assessment of the River's navigability required by

            7  Hassell.  See 172 Arizona at 371, 837 P2.d at 173; see

            8  also Calmat 172 Arizona at 311, 836, P2.d at 1021.

            9  Instead, the court simply adopted the parties'

           10  stipulations.  Because the Director of ADOT could not

           11  simply give away potentially public trust land, see

           12  Hassell --"

           13      Q.    You can skip the numbers there.

           14      A.    Thank you.

           15            "[SRP] is irrelevant to these proceedings --"

           16  I'm sorry.

           17            "SRPMIC is irrelevant to these proceedings

           18  and the doctrines of res judicata and collateral

           19  estoppel do not apply."

           20      Q.    Okay.  So I know you're not a legal scholar,

           21  but is it your understanding, from what we just read,

           22  that the court in Winkleman was explicitly saying that

           23  the case that Mr. McGinnis handed you, SRP-Maricopa

           24  Indian Community, is irrelevant?

           25      A.    Yes.  And that was kind of our experience.
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            1  Heard about this case through Jim Braselton, who I

            2  believe was representing First American Title, and he

            3  allowed us to come look through his archives when we

            4  were doing the original studies, and we looked through

            5  the box to find information, and there was no factual

            6  information regarding navigability that went with the

            7  case information that he had.  So that's my own

            8  experience as well.

            9      Q.    So that would factor into the amount of

           10  weight that you would give that decision?

           11      A.    Yeah.

           12      Q.    You were also provided a document by Troy

           13  Péwé.  Do you have that in front of you, the

           14  "Morphology of the Salt River"?

           15      A.    I do.

           16      Q.    And I don't think Mr. McGinnis went over

           17  this, but on page 2, the third full paragraph, can you

           18  read what that says, please?

           19      A.    It starts "The Salt River"?

           20      Q.    Yes.

           21      A.    "The Salt River is a braided stream; it has a

           22  series of anastomosing channels, although only one or

           23  two are occupied except in times of flood."

           24      Q.    Okay, and if you stop there.

           25            What does that mean to you when you read
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            1  that?

            2      A.    That means Dr. Péwé is saying exactly what

            3  I've been saying here; is that it's braided at flood

            4  conditions, but when we're in non-flood conditions,

            5  only one or two of those channels are occupied.  So

            6  it's a compound channel is what he's describing,

            7  without using those terms.

            8      Q.    Do you have in front of you the William Graf

            9  publication, "The Salt and Gila Rivers in Central

           10  Arizona"?

           11            And that is Lower Salt EI-23.

           12            And the previous Péwé article was CO26-E.

           13      A.    I have a portion of that book, yeah.

           14      Q.    Okay.  Can you turn to page 117, please?

           15            And I believe there was some discussion

           16  between you and Mr. McGinnis about the first sentence

           17  of the paragraph that's directly underneath "Channel

           18  Form."  Can you read that sentence?

           19      A.    "The channel here is braided." [Quoted as

           20  read.]

           21      Q.    Okay.  And based on your understanding of

           22  what Mr. Péwé just described and your own expertise,

           23  what does Mr. Graf mean where he says "The channel

           24  pattern here is braided"?

           25      A.    He's talking about the existing condition,
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            1  for one thing; but he's also talking about the

            2  overall -- the flood channel of the river.  And you can

            3  see that a little further down, where he describes the

            4  channel as being a mile wide or 1.6 kilometers wide.

            5  So clearly he's not talking about the low flow channel.

            6      Q.    How wide is the low flow channel?

            7      A.    In its ordinary and natural condition, it

            8  was, you know, a hundred to 300 feet.  Right now, in

            9  terms of a wet channel, and at the time when Will was

           10  writing this, there is no wet channel, so . . .

           11            As a matter of fact, Will Graf is a friend of

           12  mine, and he's now in South Carolina and married his

           13  professor.  After the Gila hearings I called him up and

           14  talked to him about compound channels, and he and I are

           15  on the same page.

           16      Q.    So you're capacity, based on what Mr. Péwé

           17  has written, your conversations and your readings of

           18  Mr. Graf, your own experience, your understanding of

           19  the surveys that were done, your experience on the

           20  river, that the river, in its ordinary and natural

           21  condition, was not a braided river?

           22      A.    Not the boating channel, no.

           23      Q.    Can you pull up Slide 143, please?

           24            And do you also have in front of you what was

           25  handed to you, I believe yesterday, a photo of the
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            1  junction of Tonto and Salt Rivers?  You got a color

            2  copy.  I think we got black and white copies.  It has

            3  141 on the front.

            4      A.    I think the color copy went back, and I ended

            5  up with a black and white.

            6      Q.    If you need my copy, I can provide that.

            7      A.    That would be quicker.

            8            141, got it.

            9      Q.    And I believe this was -- this 141 picture

           10  was provided to you to indicate, from what the attorney

           11  believed, was a braided river.  Was that your

           12  recollection of the discussion that you had; that the

           13  river -- that the picture was provided to you because

           14  it indicated that it was a braided river?

           15      A.    You know, I've gone through this so many

           16  times it kind of all runs together for me, but that may

           17  have been where he was going, maybe multiple channels,

           18  but I don't know.  Whatever.

           19      Q.    Do you see a braided river in that picture?

           20      A.    Well, I think -- there are multiple channels

           21  there.  Mostly not, I mean particularly when you

           22  compare it to what's on Slide -- what is that, 143? --

           23  143, and you're looking at essentially the same area, a

           24  different aspect.  I see the Tonto coming in.  That's

           25  one of the channels.  It looks like there's a channel
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            1  that splits and goes off river right and joins the

            2  Tonto and then comes down with the Tonto.  It looks

            3  like there's an overflow channel.

            4            It's not clear what level of flow this is at,

            5  and as I've mentioned before, the higher the flow

            6  level, the more likely it is to be braided.  And I

            7  think as I also mentioned in my original direct

            8  testimony, that of all the reaches of the Salt River,

            9  it's likely to experience some braiding right here,

           10  particularly at higher flows or immediately after

           11  higher flows, because you have the confluence with the

           12  Tonto Creek, so you have kind of a delta that may be

           13  depositing sediment there as it joins the Salt, and you

           14  also have the constriction as the open area that comes

           15  down enters the narrower canyon of the Segment 4.  So

           16  there's some reasons to deposit sediments in those

           17  cases.  You're more likely to form a multiple channel

           18  thing here.

           19            And I think this, Eddie, is that in this

           20  picture, in 141 picture, you could have a reasonable

           21  discussion about whether you want to call that braided.

           22  There are clearly obvious channels that are the low

           23  flow channel, and I don't think I would -- you or I or

           24  even a novice boat man would be at all confused about

           25  where to put your boat going through here.
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            1      Q.    And this is sort of a snapshot of the

            2  junction of Tonto and Salt Rivers, which is Segment 3;

            3  is that right, this Photo 141?

            4      A.    Yes.

            5      Q.    Okay.  And so if we want to expand what that

            6  segment looks like, we could look at your Photo 143 --

            7  your Slide 143; is that right?

            8      A.    Yeah.  It's of a different aspect and you're

            9  looking more upriver than you are in the 141 picture

           10  here.

           11      Q.    And do you see a continuous channel from that

           12  picture, which was taken in 1904?

           13      A.    Yeah, and that's indeed what causes me to

           14  conclude that we may be looking at a higher flow

           15  condition here, because you can see that there are high

           16  flow channels that are dry on Slide 143, but the low

           17  flow channel is a single channel through there.

           18      Q.    You can also see some houses or structures on

           19  the right in Slide 143?

           20      A.    Yeah.

           21      Q.    Can you estimate, based on seeing those

           22  structures, how wide the river is in that photo, or

           23  based on your knowledge of rivers in general?

           24      A.    It would be an estimate.  Of course, you

           25  know, it depends on how long those structures are; but,
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            1  typically, you know, you're looking at some structures

            2  that are as long as the river is wide and then some

            3  other features here that are -- I think I would want to

            4  blow it up greater and spend a little more time here,

            5  but, to me, I guess the river is 30 to 50 feet wide in

            6  this segment.  Wider than a boat.

            7      Q.    Can you go to Slide 15, please, Jon?

            8            And we're not going through all the slides, I

            9  can assure you that?

           10            I believe you were asked a question whether

           11  the river is braided at Q2 and Q10.  And is Q2 a

           12  two-year flood?

           13      A.    Yes.

           14      Q.    And Q10 a 10-year flood?

           15      A.    Yes.

           16      Q.    So is whether the river braided at Q2 or Q10

           17  irrelevant for purposes of navigability discussions?

           18      A.    Yes.

           19      Q.    And can you go to Slide 45, please?

           20            On the lower left, there's a picture of the

           21  Salt River, and there seems to be some sort of sand or

           22  gravel coming in from river right.  Do you see that?

           23      A.    I do.

           24      Q.    How wide is the opening of the channel where

           25  there is no sand or gravel, from your estimate?
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            1      A.    Well, here it would be possible to make an

            2  estimate by looking at a topographic map.  I didn't do

            3  that, but from my recollection, you know, we're looking

            4  at 50 feet.

            5      Q.    Wide enough for a boat?

            6      A.    Wide enough for a boat, no question.

            7      Q.    Can you go to Slide 141, please?

            8            Did I get that wrong?

            9            140.

           10            I think you were asked some questions about

           11  this particular flatboat and if you would use this in

           12  Segment 3 in its natural and ordinary condition.  Do

           13  you recall that?

           14      A.    Yes.

           15      Q.    Okay.  And I believe you testified that this

           16  wouldn't be the boat you would design or choose to use

           17  in that area?

           18      A.    Yes.  But I think I also said that you

           19  probably could get down there in Segment 3.

           20      Q.    Were there other people that did use

           21  flatboats in Segment 3 historically?

           22      A.    Yes.  Although, we parsed it out with

           23  Mr. Hood this morning and determined that those were --

           24  well, some of those were on the impoundment, and that

           25  there was a smaller number of flatboats that didn't go
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            1  on its ordinary and natural condition.

            2      Q.    Were there people that used flatboats in

            3  Segment 4 historically?

            4      A.    Yes.

            5      Q.    And Segment 5?

            6      A.    Yes.

            7      Q.    And Segment 6?

            8      A.    Yes.

            9      Q.    You talked a little bit with Mr. Sparks about

           10  Segment 2 and the lack of historical boating that is in

           11  Segment 2 that we have in the record.

           12            At statehood in 1912, was there a road that

           13  went to the Salt River Canyon that we have today, like

           14  we have today?

           15      A.    No, not like we have today.

           16      Q.    Were there settlers in Segment 2?

           17      A.    There may have been somebody ranching Gleason

           18  Flat, but I'm not aware of any others.

           19            I know that the Apache lived there

           20  seasonally, but you asked me about settlers, so . . .

           21      Q.    Sure.

           22            And are you aware of court cases that have

           23  said where there was no civilization or access, the

           24  courts should look for susceptibility of a river,

           25  rather than its navigable in fact use at that time?
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            1      A.    Yeah.  That's my understanding of what the

            2  idea of susceptibility is about.  We covered that case.

            3      Q.    And, in fact, I believe you said the Boy

            4  Scouts were the first group to use the -- to go to

            5  Segment 2?  Was that from your Land Department report?

            6  I'm correct, the Boy Scouts?

            7      A.    I think that may have been in the small and

            8  minor watercourse study that was done by Stantech.  Oh,

            9  no, actually, there was a -- in the History section of

           10  the Upper Salt report, yeah, there was a line that said

           11  the Boy Scouts, in conjunction with somebody, I think

           12  kind of popularized recreational boating in Salt River

           13  Canyon.

           14      Q.    What kind of experienced boaters do you think

           15  the Boy Scouts would have been?

           16      A.    That specific group, I have no idea.  I've

           17  seen a number of Boy Scout troops out on the river and

           18  actually done some canoe merit badge training for them

           19  in other places on the Salt River, and generally very

           20  little.  Boy Scouts are young men, so . . .

           21      Q.    And that's Segment 2, I believe?

           22      A.    Yeah.

           23      Q.    Let's talk about the Burch trip just a little

           24  bit.  Do you recall the Burch trip, where they explored

           25  for the possibility of logging and bringing those logs
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            1  down through the Salt?

            2      A.    I do.

            3      Q.    Okay.  And do you remember what their

            4  conclusion was after they did that trip?

            5      A.    Yeah.  I believe that the line in the report

            6  on the paper was undisputable conclusion is that it

            7  could be done.

            8      Q.    And Mr. Burch at that time was a sawmill man?

            9      A.    Yes.

           10      Q.    So would you have expected him to understand

           11  what it might take to float logs down the Salt?

           12      A.    You would think, yeah.

           13      Q.    And that account is different than the Hayden

           14  account, where Hayden said that you couldn't float logs

           15  down; is that right?

           16      A.    That was his conclusion.

           17      Q.    And based on the distinction between the

           18  Burch account and the Hayden account and based on what

           19  you've read about the Hayden account, it was your

           20  conclusion that the Hayden account was really upriver,

           21  more near the Black River?

           22      A.    Yes.  It was interesting, also, that we

           23  learned that even after that initial failure, Hayden

           24  apparently went back out the next month and tried

           25  again.  So he must have felt like there was something
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            1  that was compelling him to try it again.

            2      Q.    Any reason why you don't think Burch -- well,

            3  do we have anything in the record that says whether

            4  Burch did or did not float logs after he decided it

            5  could have been done?

            6      A.    No.  In fact, what we said is, what is it,

            7  something like he has partially a contract, he has

            8  partially contracted.  I'm not sure what a partial

            9  contract means in terms of -- so it may be the partial

           10  part came to play and he lost his contract.  I have no

           11  idea.  I don't have anything in the record that says he

           12  did what he did.  So the railroad ties or whatever else

           13  that he was producing could have been produced

           14  elsewhere by someone else.

           15      Q.    You were asked some questions about boating

           16  and the dangers associated with it.  Does the Salt

           17  present any more danger -- and let's take it segment by

           18  segment. -- on Segment 2 than other rivers you've been

           19  on?

           20      A.    I have been on rivers that are -- well, I'm

           21  not sure I would call them dangerous.  I mean it's

           22  dangerous to get out of bed in the morning, but there

           23  are -- especially when you have to come here.

           24            I've been on rivers that are -- have higher

           25  class rapids before, have more rapids than the Salt
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            1  River.  I've been on rivers that have less.  So it's in

            2  the range of my experience, and I'm not a particularly

            3  aggressive boater, so . . .

            4      Q.    If a river is very deep, does it have a

            5  particular danger for drowning?

            6      A.    Well, yeah, if it's water and you can get

            7  your head underneath it, people can drown in it,

            8  so . . .

            9      Q.    And if the river has a high velocity, is that

           10  another particular danger that river might have?

           11      A.    Yeah.  Yeah.

           12      Q.    And if a river is extremely wide, could that

           13  present a particular danger?

           14      A.    I suppose, if you fell out of a boat and were

           15  separated and it was too far for you to swim, or if it

           16  were -- and it was deep.  I mean if it was wide and

           17  shallow, then you can stand up and walk, so no.

           18      Q.    Can we turn to your summary of the boating

           19  accounts page in your PowerPoint?

           20      A.    Do you happen to recall the page number?

           21      Q.    204.

           22      A.    Okay.

           23      Q.    And this is the first page.  You have 204,

           24  205, 206 and 207 that list all of the historical

           25  boating accounts, whether they were successes, and the
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            1  segment that they were done in; is that right?

            2      A.    Yes.

            3      Q.    Okay.  And when you were asked questions

            4  about some of the historical boating accounts, were you

            5  asked questions about all of the historical boating

            6  accounts or just some of them?

            7      A.    Just some of them.

            8      Q.    And that's by opponent attorneys.  We talked

            9  about all of the accounts, correct?

           10      A.    We did.

           11      Q.    And can you summarize again for us how many

           12  accounts were successful, based on these charts?

           13      A.    Well, the vast majority of them.  So I had it

           14  at 28 trips, and 2 were unsuccessful.  And only 1 of

           15  those occurred in Segments 2 through 6, in my opinion.

           16      Q.    And what is your definition of success,

           17  again?

           18      A.    The boat and the boater and the materials in

           19  it -- well, boat and the boater got to the bottom with

           20  the boat or in the boat.

           21                 MR. SLADE:  Those are all of the

           22  questions I have, Jon, and Mr. Chairman, Commissioners.

           23                 CHAIRMAN NOBLE:  Thank you very much.

           24                 Thank you, Mr. Fuller.

           25                 THE WITNESS:  You're welcome.
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            1                 CHAIRMAN NOBLE:  Mr. Gookin, are you up

            2  next?

            3                 We'll take a short break while

            4  Mr. Gookin loads his computer.

            5                 (A recess was taken from 3:41 p.m. to

            6  3:50 p.m.)

            7                 CHAIRMAN NOBLE:  Mr. Murphy.

            8                 MR. MURPHY:  Thank you, Mr. Chairman.

            9                 Tom Murphy on behalf of the Gila River

           10  Indian Community.

           11

           12        THOMAS ALLEN JAUDON GOOKIN, P.E., RLS, PH,

           13  called as a witness on behalf of the Gila River Indian

           14  Community, was examined and testified as follows:

           15

           16                    DIRECT EXAMINATION

           17  BY MR. MURPHY:

           18      Q.    Could you please state your name for the

           19  record?

           20      A.    Thomas Allen Jaudon Gookin.

           21      Q.    All right.  So let's start with the initials

           22  after your name.  P.E. is what?

           23      A.    I'm a registered professional engineer in

           24  civil engineering in Arizona, California, and Nevada.

           25      Q.    Okay.  The RLS is what?
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            1      A.    I'm a registered land surveyor in Arizona.

            2      Q.    PH, I'm assuming, is not pinch-hitter?

            3      A.    Sounds good.  I like it better than what it

            4  is.

            5            It's a certification issued by a national

            6  organization called the American Institute of

            7  Hydrologists, of which I am an officer.

            8      Q.    What's your educational background?

            9      A.    I have a Bachelor of Science in engineering

           10  from ASU with distinction, and since then it's been

           11  short courses and continuing legal education, only

           12  engineering.

           13      Q.    Can you give us a brief description of your

           14  professional activities after you graduated?

           15      A.    When I graduated, I made the daring choice of

           16  going to work for my father, and, frankly, I learned

           17  more from him than I did from the University.  But I

           18  worked in his office as a consulting engineer for

           19  30-plus years.  After he passed, my brother and I had

           20  differences on how to run the firm, and so now I have

           21  my own firm, which consists of myself and my wife.

           22      Q.    Now, when you say you learned more from your

           23  father, what was his occupation?

           24      A.    My father was Arizona's first State Water

           25  Engineer, and after he made the big mistake of donating
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            1  to the wrong party for the Governor, he picked up his

            2  private practice as a full-time job.  He had it

            3  part-time before.

            4      Q.    So if you were asked then to describe what

            5  your profession is, what is your answer?

            6      A.    Probably a hydrologist, normally.  That's my

            7  primary thing that I work on.

            8      Q.    What type of matters or activities

            9  specifically have you worked on in your professional

           10  career as a hydrologist?

           11      A.    I've worked on flood cases.  I've worked on

           12  reservoir studies.  I've worked on designing irrigation

           13  systems.  Now I've worked on navigability for two sets

           14  of hearings, and a lot of court cases concerning very

           15  hypothetical questions, where you kind of have to start

           16  trying to reconstruct how things were or will be or

           17  something like that, and I've done a lot of that.

           18      Q.    What type of activities have you been

           19  involved in with regard to the administration of the

           20  Gila decree?

           21      A.    My primary activity has been I am the author

           22  of what is called -- or the primary author, I should

           23  say, of what is called the call system, and that is a

           24  computerized program that is currently used at the

           25  direction of the United States District Court.  It is
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            1  currently used to administer the diversions of water

            2  from the Gila River in accordance with Globe Equity 59

            3  under a priority date.  It also includes reference to

            4  places to put what are called apportionments and

            5  regulation dates.  And, believe me, you really don't

            6  want me to get into that.

            7      Q.    What other types of -- what else in the Globe

            8  Equity -- let's talk about Globe Equity 59.  That's the

            9  Federal Court case that administers the Gila decree,

           10  right?

           11      A.    Yes.  I started on it in my first job at my

           12  father's, was working on what's called the Indian

           13  Claims Commission and the depletion of the Gila River,

           14  which inherently involved Globe Equity No. 59.  I

           15  worked with it intermittently after that; but then in

           16  about 1989 it got pretty intense, as a series of

           17  challenges to various operating methodologies that the

           18  Gila Water Commissioner had adopted were brought to

           19  Court, and I've testified in front of the Court 10

           20  times, maybe more, since then.

           21      Q.    And other than the call system, on what kinds

           22  of issues have you testified before the Court in Globe

           23  Equity?

           24      A.    I testified on surface-groundwater

           25  interaction.  I testified on the history of water
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            1  rights under the decree and how they were located and

            2  what records existed that did locate those rights.  I

            3  worked on determining, if you have a certain kind of

            4  priority that is created, how does that affect all the

            5  parties, given the flows that have happened.  And there

            6  have been, well, about a dozen or more issues that have

            7  come before the Court on this decree.  It's a terribly

            8  written decree, horrible.

            9      Q.    Looking beyond the Gila decree, the Globe

           10  Equity proceedings, have you testified in the general

           11  stream adjudication in Arizona?

           12      A.    Yes, I have.  I've testified relating to

           13  subflow.  You'll see my name in the Supreme Court

           14  decision, one of my high points.  And I also

           15  testified -- well, I testified on that.

           16            I've worked on a lot of the disclosures and

           17  briefs and that, responses and so forth, relating to

           18  the Community's water rights.  Also, kind of spinning

           19  off from this, I worked a considerable amount on the

           20  Arizona water rights settlement in 2004, negotiating

           21  that portion of the settlement that had to do with

           22  Upper Valleys and New Mexico.

           23      Q.    And at the time of the Gila River Indian

           24  Community's water settlement, that was at the time,

           25  again, the largest settlement of Indian water rights in
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            1  American history, right?

            2      A.    That's correct.

            3      Q.    What type of work have you done on the Salt

            4  River watershed?

            5      A.    I have -- back when the CAP was being

            6  allocated, I worked for the five wet tribes they called

            7  them, which included the Salt River Pima-Maricopa

            8  Indian Reservation and the Fort McDowell Apache

            9  Reservation, in doing analyses of things like reservoir

           10  operation schedules on the Colorado River and how it

           11  would affect supplies, but also reservoir operations of

           12  the Salt River system and how that could be developed

           13  as alternative supplies under various scenarios.

           14            The 1978, '79, '80 and '83 floods gave me

           15  some additional work with private parties that were

           16  adjacent to or in the river before the floods and were

           17  no longer after the floods.

           18      Q.    What kind of experience do you have with

           19  working with, specifically, streamflow data for the

           20  Salt River system?

           21      A.    Well, that's what we primarily used in doing

           22  the reservoir operation studies under the various

           23  scenarios.  It follows a generalized pattern, although

           24  it can be very -- and I'm sorry -- erratic at times.

           25  You get a storm and it's going to change quickly.
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            1      Q.    In your CV, which is attached as Appendix C,

            2  I believe, to your report, you also have, it looks

            3  like, a fair amount of experience in dam operations?

            4      A.    Yes.  I guess you should say reservoir

            5  operations.  Well, I mean it's kind of the same thing.

            6      Q.    Okay.  And then what kind of experience do

            7  you have in surface hydrology?

            8      A.    Surface hydrology would be floods, irrigation

            9  system design, irrigation systems operations on the

           10  surface water, the call system, which I mentioned,

           11  allocating the surface water supply of the Gila River.

           12            And when I say surface water supply, I'm not

           13  talking subflow here.  I just mean water above the

           14  ground, so we don't have to worry about that issue.

           15      Q.    And when we talk about the flow data that

           16  Mr. Fuller testified about, would it be fair to say

           17  that that falls in the general category of surface

           18  hydrology?

           19      A.    Oh, very much, yes.

           20      Q.    That would include streamflow reconstruction?

           21      A.    Yes.  I've done a lot of that.

           22      Q.    And part of what you participated in with

           23  regard to the Arizona water rights settlement was the

           24  quantification of water rights, correct?

           25      A.    Quantification of water rights and trying to
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            1  determine how you could develop more water to allow New

            2  Mexico to pull water out, yet not adversely affect

            3  downstream water users.

            4      Q.    Let's shift gears for a moment and talk about

            5  surveying.  You're a registered land surveyor?

            6      A.    Yes.

            7      Q.    And what kind of professional experience have

            8  you had as a surveyor?

            9      A.    Pretty much just going out in the field and

           10  surveying.  I have surveyed in the floodplains of

           11  rivers and adjacent to water bodies, which will become

           12  relevant later on.

           13            Also, I got registered as a State Water

           14  Rights Surveyor in the state of Nevada, which relates

           15  to how you locate where the water rights are on the

           16  ground.

           17      Q.    In total, how many times have you testified

           18  as an expert witness in court proceedings?

           19      A.    20.

           20      Q.    And in what areas have you been recognized by

           21  Courts as an expert witness?

           22      A.    Well, I was recognized by the Globe Equity

           23  Court as an expert in the Globe Equity decree.  I've

           24  been recognized as an expert in surveying matters,

           25  sewer design, water design, operation of river systems,
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            1  pretty much what I've told you about.  Excuse me.

            2  Also, in power contracting of hydrologic water supplies

            3  or from hydrologic power sources.

            4      Q.    When did you first get involved in the

            5  navigability proceedings?

            6      A.    It was in the 2003 go-around.  I first

            7  testified concerning the Salt River, Lower Salt River.

            8      Q.    And following that, in what other watersheds

            9  have you testified or provided reports?

           10      A.    I testified in the Gila River that was in

           11  Maricopa County.  That was one set.

           12            I also testified on the San Pedro, the Santa

           13  Cruz, the Gila River and now the Salt River in this set

           14  of hearings.

           15      Q.    And for this particular go-around, for lack

           16  of a better way to put it, you prepared and submitted a

           17  report, I believe back in May, to the Commission?

           18      A.    I did.

           19      Q.    And then what we'll be looking at today is a

           20  PowerPoint presentation you developed based upon the

           21  report you had submitted?

           22      A.    Primarily based on the report and to address

           23  a few issues that Mr. Fuller brought up.

           24      Q.    Okay.  Anything else about your background

           25  that I need to ask you about before we move on?
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            1      A.    Not that I know of.

            2      Q.    Other than the -- you mentioned that your

            3  testimony was acknowledged by the Arizona Supreme

            4  Court, and I believe that was in the Gila 4 case?

            5      A.    Yes.

            6      Q.    I think it's referred to as Gila 4?

            7      A.    The subflow case.

            8      Q.    And are there other court cases or decisions

            9  in which your testimony has been acknowledged by

           10  Courts?

           11      A.    Oh, yes, many.

           12      Q.    Which Courts?

           13      A.    The Special Master in W-1, the W-1 Court,

           14  which is the one that is handling the State

           15  adjudication; Federal District Courts; California.  I

           16  think there's Superior Courts.  I'm not sure of the --

           17  at the trial level, whatever their name for them is.

           18  I've testified in front of New Mexico Courts and

           19  Arizona Courts at the Superior Court level.

           20      Q.    All right.  Why don't you go ahead and start

           21  through on your presentation here then, and I'll do

           22  what was done with Mr. Fuller, which is go ahead and

           23  start, and I'll jump in if there's any questions or if

           24  I need to move you along.

           25      A.    Or if you need to tell me what the slide
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            1  number is.

            2      Q.    Yes.  And just for the benefit of the

            3  Commission, the slide numbers, since there are slides

            4  of other slides, the slide numbers here are in the

            5  lower left-hand corner.

            6      A.    And that's what Slide Number 2 points out.  I

            7  left Mr. Fuller's numbers on the slides of his that I

            8  reproduced and then put mine in the lower left corners

            9  so they wouldn't get confused.

           10            Primarily, you'll hear me talking about my

           11  report and about Mr. Fuller's testimony that you've

           12  just heard.

           13            Slide 3.  I'm here primarily representing the

           14  Gila -- not primarily.  I'm here representing the Gila

           15  River Indian Reservation and its governing body, the

           16  Gila River Indian Community.  And the primary area of

           17  concern that I focused on is in what is called

           18  Segment 6, and it's the northeast corner of the Gila

           19  River Indian Reservation, circled in red.  That is

           20  where the Salt River forms the boundary for the 1879

           21  expansion of the Gila River Indian Reservation.

           22      Q.    Did you mean northeast or northwest?

           23      A.    I always get that wrong.  You know, it's a

           24  terrible thing for a surveyor, you can't keep east and

           25  west straight.  You have no idea how much trouble I
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            1  have had.

            2      Q.    Now, for the benefit of the Commission on

            3  this particular map, and this map -- first of all, this

            4  map has different colors to show when different

            5  portions of the Reservation were added, right?

            6      A.    Right.

            7      Q.    And that was done by Executive Order,

            8  correct?

            9      A.    Not the first one.  The 1852 expansion was by

           10  Act of Congress.  Not expansion; original

           11  Reservation --

           12      Q.    Original Reservation.

           13      A.    -- was by Act of Congress.

           14      Q.    And in addition to the Salt River, which

           15  forms that northwest boundary -- and you've circled

           16  that -- what other rivers flow through the Gila River

           17  Indian Reservation?

           18      A.    Well, the Gila River flows through it pretty

           19  much longitudinally.  Well, that's not even a good

           20  term.  It kind of just goes through the center of it as

           21  it goes down.  The Santa Cruz River comes -- can you

           22  see these arrows, this arrow?

           23      Q.    Yeah.

           24      A.    Okay.  The Santa Cruz River comes from the

           25  south and comes into the Reservation and merges in a
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            1  pretty indefined area in about here with the Gila

            2  River.

            3            The combined flows of that move -- goes up

            4  where you see the line between the green and the yellow

            5  expansions of the Reservation.  The green expansion had

            6  as its boundary on this northerly side to the middle of

            7  the Salt River, was the terminology used.

            8      Q.    Okay.

            9      A.    Now, there are just three quick points I want

           10  to get into before we get to the major issues.

           11            First, at Slide 4, the implication that a

           12  ford indicates other areas are too deep or non -- or,

           13  no, navigable I think is very incorrect.  A lot of

           14  things go into a ford.  It has to be a place where

           15  people want to cross.  One thing that really matters in

           16  the river is what the footing is when you start fording

           17  across it.

           18            I know when my father worked for the USGS and

           19  he had to go out and wade in the rivers for the gaging

           20  stations, he found that the Arizona rivers have

           21  quicksand, and that can be something that makes fording

           22  a little difficult.  And that's just an example.

           23            The second thing is Slide Number 5, and I

           24  just wanted to clear up the Pimas are pretty much along

           25  the Gila River.  The Maricopas are the ones that are


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 6    11/18/2015
                                                                      1436


            1  near the Salt/Gila junction and are primarily resident

            2  in what's called District 7, which is right by the Salt

            3  River.

            4            Finally, segmentation.  I don't have any real

            5  disagreements with Mr. Fuller's categories in the Upper

            6  Salt.  But in the Lower Salt, I wanted to split it at

            7  6a and 6b.  I just drew a line in there, and you can

            8  see it.  I'm spinning it.  The reason is the dividing

            9  line is essentially at the Old Mill Road Bridge, and

           10  that's because of the bedrock under -- or the bedrock

           11  that rises up under the bridge at approximately that

           12  point and forces the groundwater to the surface.  And

           13  because of that feature, I thought it should be

           14  subdivided.  I made it 6a and 6b, so if somebody says

           15  6, I mean just to kind of keep it clear, I hope.

           16            The first major topic is the flow.  I know

           17  you've all seen this slide of Mr. Fuller's, and the

           18  question is why was the flow in Segment 5, for the

           19  median, why did it suddenly jump from 341 cfs here to

           20  992.  And you've heard a lot of cross-examination about

           21  it, and let me just move as quickly as possible.

           22            Segment 2, we use the Salt River near -- and

           23  I can't pronounce it.  Chryosite?  I don't know.

           24      Q.    Chrysotile.

           25      A.    Gesundheit.
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            1            And just to show that the chart -- I mean we

            2  have the 90 percent.  Oh, I used 10 percent high and

            3  10 percent low because I got so confused with 10 and

            4  90, as to which way you were going.  And so I guess

            5  that's what Mr. McGinnis was trying to do, and blame me

            6  for doing that, because just I thought it was clearer.

            7            When you get to the next one, where he uses

            8  Segments 3, 4 and 5 --

            9            Sorry.  One more point.  If you look at the

           10  red line, that's the median line.

           11      Q.    And we're back on Slide Number 9, right?

           12      A.    Yes.  Yes, sir.

           13            If you'll notice, the median line pretty much

           14  matches the June/July average flows.  That's just kind

           15  of a coincidence; but as you'll see, it kind of gives

           16  you an indication of what's happened.

           17            Segments 3, 4, 5 Mr. Fuller used the Salt

           18  River near Roosevelt.  And, again, you can see the red

           19  line is very near the flows for June and July.

           20      Q.    That's Slide Number 10?

           21      A.    That is Slide Number 10.

           22            Slide Number 11 is a very similar one.  This

           23  is for the Salt River at Roosevelt.  Those were the

           24  very old records, and it's substantively the same as

           25  the other.
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            1            Now let's look at Mr. Fuller's slides.  For

            2  Segment 4 -- and Segment 4 is basically the dams. -- he

            3  found that the median flow was essentially the same

            4  flow as June and July, using their average flows.

            5            When he gets to Segment 5, suddenly the

            6  virgin flow -- or, excuse me, the median flow jumps

            7  substantially higher, to almost a thousand cfs.  And

            8  I'm on Slide 13 now.  And you've heard a lot of

            9  discussion as to why it happened, and I want to try to

           10  explain it, what I see that happened.

           11            But, first, you can see that while the data

           12  for the flows remain the same on these two slides --

           13  and I've scrunched the right one, Segment No. 5, so

           14  that at least approximately the scales have the same

           15  size.  The 90 percent's about the same.  The minimum's

           16  about the same.  But the median is substantially

           17  different.

           18            Now, Mr. Fuller talks about there's inflow

           19  below the Roosevelt and before Segment 5, and that is

           20  true.  There is inflow.  But I published a paper some

           21  time ago at a convention here in -- or in Scottsdale,

           22  Arizona that was the American Institute of Hydrologists

           23  and the American Hydrologic Society, and I did some

           24  streamflow reconstructions.  And I was trying to break

           25  the information from what I call and what the Bureau of
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            1  Reclamation calls the White Book, Report on the Water

            2  Supply of the Colorado River, dated 1952, and its two

            3  supplements, Supplement A and Supplement B, that came

            4  out in 1952 and 1958, I believe it was, respectively,

            5  and tried to see if I can break down the averages that

            6  they had presented for the period of 1945 -- '14 to '45

            7  to annual flows for pretty much Central Arizona at the

            8  major gaging stations.

            9            In that study, part of it was looking at if I

           10  have the river flow at the head of Roosevelt, near

           11  Roosevelt, and I have the river flow above Hoover Dam,

           12  what is the gain when you get down to just above the

           13  Verde coming in.  So, basically, take the two gages

           14  above the dams, add them together, and see how that

           15  compares, because that will give you an idea of what

           16  kind of gain you should have.

           17            Under virgin conditions, assuming the dams

           18  weren't there, I found that the flow would increase

           19  about 13 percent.  And that makes a lot of sense,

           20  because the inflows on the dam reaches are ephemeral

           21  streams and they don't have large drainage areas.  The

           22  real water comes off the Mogollon Rim, and that's what

           23  really drives the Salt River Project, and that's above

           24  Roosevelt Dam.

           25            The reason for this problem was the improper
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            1  use of the Thomsen and Porcello report.  Thomsen and

            2  Porcello's report is a good report, and I don't have

            3  any problems with it; but it created what are called

            4  median annual flows, and it did it for virgin

            5  conditions and it did it for historic conditions.

            6            A median annual flow is when you take all the

            7  annual flows and you list them starting with the

            8  biggest or the smallest, going to the other extreme,

            9  count halfway up, and pick the year that is in the

           10  middle; that half the years are above, half the years

           11  are below.  And that's called the median year,

           12  annual -- or the median annual flow, the flow for that

           13  median -- or for the median year.

           14            Now, the second problem Mr. Fuller ran

           15  into -- oh, excuse me, the first problem, he took the

           16  median annual flow and he divided it by 365 and

           17  converted it from acre-feet to cubic feet.

           18      Q.    Now, when we say "the median annual flow,"

           19  you're talking about the 889,000 acre-feet per year

           20  figure from the Thomsen and Porcello article in 1991?

           21      A.    Yes, I am.  And I used -- when I was going

           22  back and checking this, I was surprised he had not used

           23  the 950,000 number, which was the median annual flow

           24  under virgin conditions.

           25            But as I heard the testimony, apparently he
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            1  goofed originally, and he didn't want to fix it because

            2  he thought it would bring up more questions because it

            3  increased the number.

            4            So I'm using the 889, which is a historic

            5  number, not a virgin condition number.  And so I did it

            6  because that's how I could figure out what he did in

            7  getting to the 230.

            8            When you divide --

            9      Q.    You mean the 1,230.

           10      A.    Yeah.  Well, yeah.

           11      Q.    Okay.

           12      A.    Obviously I didn't say that.

           13            The 1,230, if you divide it by the number of

           14  seconds and convert it to cubic feet or the seconds in

           15  the year, that is an average flow for that year.

           16      Q.    Just to -- so what you're saying is, taking

           17  that 889 acre-feet per year figure and turning it into

           18  the 1,230 cfs figure, essentially you're converting a

           19  median into an average?

           20      A.    Well, you're coming up with the average daily

           21  flow in the median year, which is just kind of a kludge

           22  number.  I mean it really doesn't have much physical

           23  meaning that I can tie to it.

           24            The second thing was he mixed -- Mr. Fuller

           25  used the techniques of looking at the gages and applied
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            1  them to the values that Mr. Thomsen had created, and

            2  that increased the problem.  Now, if you look at

            3  Slide 17, I just went through and I did it using

            4  889,000 acre-feet per year.  I divided it by 365 and a

            5  quarter days per year, and that gave me 2,434 acre-feet

            6  per day.

            7            If you have 1 cfs flowing for one day, it

            8  equals 1.983471 acre-feet, approximately.

            9            That didn't get a laugh?  Okay.

           10                 CHAIRMAN NOBLE:  No.

           11                 THE WITNESS:  No?  Okay.

           12                 CHAIRMAN NOBLE:  Some of us woke up for

           13  it.

           14                 THE WITNESS:  Okay.

           15                 And that came out to 1,227 cfs, which I

           16  just figured Mr. Fuller rounded it, which is fine, to

           17  1,230.

           18  BY MR. MURPHY:

           19      Q.    Well, let me ask then.  What's wrong with

           20  doing it this way?

           21      A.    This gives you the median -- or, excuse me,

           22  the mean daily flow in the median year, and the mean

           23  flow overstates what you would expect to find on the

           24  50 percent day or the median day.

           25            So I went to some other sites in the
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            1  Salt/Gila watershed and I tried to find ones that had

            2  very little development, so they're pretty close to

            3  virgin conditions, and I plotted -- I computed the

            4  daily median flow by taking the entire flow record,

            5  organizing it in -- I don't remember if it was

            6  ascending or descending order, and going halfway down

            7  and picking the day.  That's the daily median flow.

            8            Then I went through and I found the annual

            9  median flow, and I converted it to daily flows.  Wait

           10  just a second.

           11            Yes, I converted it to daily flows in cfs.

           12  And you can see that the white bars are the results if

           13  you do it Mr. Fuller's way.  The blue bars are the

           14  results if you just take all the daily flows, rank

           15  order them, and take the middle flow, the 50 percent

           16  value.  Half of them are above, half of them are below.

           17            And that is, by the definition of median

           18  daily flow, the proper way to do it.

           19      Q.    And you're on Slide 18?

           20      A.    Not now.  I'm on 19.

           21      Q.    Okay.

           22                 CHAIRMAN NOBLE:  Mr. Gookin.

           23                 THE WITNESS:  Yes, sir.

           24                 CHAIRMAN NOBLE:  On that incredibly

           25  dramatic point --
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            1                 THE WITNESS:  Thank you.

            2                 CHAIRMAN NOBLE:  -- would it be all

            3  right to take a break until tomorrow?

            4                 THE WITNESS:  I don't know how you can

            5  tear yourself away from this.

            6                 CHAIRMAN NOBLE:  In these proceedings,

            7  there are few dramatic points.  I'm sure that was one

            8  of them.

            9                 THE WITNESS:  Oh, okay.

           10                 CHAIRMAN NOBLE:  9:00 a.m. tomorrow

           11  morning, please.

           12                 (The hearing adjourned at 4:26 p.m.)
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            1  STATE OF ARIZONA    )
               COUNTY OF MARICOPA  )
            2

            3            BE IT KNOWN that the foregoing proceedings
               were taken before me; that the foregoing pages are
            4  a full, true, and accurate record of the proceedings,
               all done to the best of my skill and ability; that
            5  the proceedings were taken down by me in shorthand
               and thereafter reduced to print under my direction.
            6
                         I CERTIFY that I am in no way related to
            7  any of the parties hereto, nor am I in any way
               interested in the outcome hereof.
            8
                         I CERTIFY that I have complied with the
            9  ethical obligations set forth in ACJA 7-206(F)(3)
               and ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at
           10  Phoenix, Arizona, this 1st day of December, 2015.

           11

           12
                       _______________________________________
           13                 JODY L. LENSCHOW, RMR, CRR
                                  Certified Reporter
           14                    Arizona CR No. 50192

           15
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