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CHAI RVAN NOBLE: Good norning. W
wel come you to the hearing on the Salt River before the
Navi gabl e Stream Adj udi cation Commission. W are in
our fourth day this week, and we'll begin by having a
roll call.

M. Mehnert.

DI RECTOR MEHNERT:  Conmi ssi oner Al | en?

COMM SSI ONER ALLEN:  Here.

DI RECTOR MEHNERT:  Conmi ssi oner Henness?

COWM SSI ONER HENNESS:  Present.

DI RECTOR MEHNERT:  Conmi ssi oner Horton?

COMM SSI ONER HORTON:  Here.

DI RECTOR MEHNERT:  Chai rman Nobl e?

CHAI RVAN NOBLE: | am here.

DI RECTOR MEHNERT: We have a quorum all
four Conmm ssioners are here. And our attorney, Fred
Breedl ove, is at the donut table.

CHAI RMAN NOBLE: Those of you who may
not be aware, you're invited to get donuts. It m ght
be a little bit difficult, John, for you to eat the
donut and ask the questions, but |'msure you can
manage.

MR HELM [I'mjust getting coffee to
stay awake.

CHAI RVAN NOBLE: We do note that Dunkin
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1 Donuts, unlike Starbucks, is celebrating Christnas this
2 year, and we do appreciate that. W have to have a

3 verbal pause here until M. Helmgets back and begins
4 his -- | mean begins his questioning.

5 Coul d we have your name, the attorney

6 who arrived?

7 REBECCA HALL: Rebecca Hall, H A-L-L.

8 CHAI RVAN NOBLE: Rebecca Hall. Thank

9 you very nuch.

10 M. Gookin, are you ready?

11 THE W TNESS:  Yes.

12 CHAI RVMAN NOBLE: And, M. Hel n?

13 MR HELM [I'magetting there real quick.
14 CHAI RVAN NOBLE: GCkay. \Wenever you're
15 ready, just go ahead and start.

16 MR. HELM Very good. Thank you.

17 CHAI RVAN NOBLE: So while M. Hel m does
18 one nore thing, if you'll I ook over near the donut

19 table, you'll see an amazing new invention. Can you
20 figure out what it is?

21 It's a self-standing trash bag.

22 MR. SLADE: Concealing the evidence,

23  huh?

24 CHAI RVAN NOBLE: M. Helm there's some
25 in the roomthat hope you hurry.
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MR, HELM |I'mkind of enjoying the
runni ng nmonol ogue, personally. | nean, you know, I'm
t hi nki ng maybe | ate-ni ght TV.

DI RECTOR MEHNERT: Now we'll see how
many questions you actually cut out.

CHAI RVAN NOBLE: How wi Il you know,
Ceorge, how will you know?

MR, HELM | was going to say, has he
been tapping into ny conputer.

CHAIl RVAN NOBLE: And we rem nd everyone
again it is our intent today to finish before 4:30 p.m
So what ever your transportation plans or get-away plans
m ght be or parking | ot plans nay be, we hope to be out
of here before 4:30.

(A brief recess was taken.)

CROSS- EXAM NATI ON ( CONTI NUED)

BY MR HELM

Q Ckay. I'mstarting on page 12 of your report
agai n, okay, where we finished off, but I'mdown a
little. And | particularly want to tal k about your
ANSAC 2009 citation that's Footnote 2.

A Yes.

Q That's a citation to the Comm ssion's report
that was the subject of the Wnkleman appeal, correct?
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A Correct.

Q Do you understand the inpact of the Court's
reversal in Wnkleman on that report?

A Yes.

Q Tell me what you think it is.

A | think the Court directed the Conm ssion to

consi der the question of navigability wth the river
systemin its near-virgin condition with ordinary
flows. But, to nme, that doesn't say you have to ignore
the facts that were in the decision

Q Ckay. Well, do you know how | ower court
opi nions, for exanple, are treated when they are
reversed by a higher court, in terns of the findings of
fact that are made in the | ower court opinion?

A It is my understanding, right or wong, that
the findings of fact remain. They may no | onger be
rel evant, because of the change of law, but the

statenents of fact are still valid.

Q Ckay. And so that's how you treated the
Conmi ssion's report; that it's still a valid report
wth respect to every fact that it found in its report?

A Correct.

Q And so when you talk about a citation to the

Conmmi ssion's report, you believe that to be a citation
to avalid finding of fact that it's appropriate for

Coash & Coash, Inc.
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you to make?

A Yes.

Q And do you nake this conclusion based on any
other |egal advice, or this is just your own idea?

A This was nmy own i dea.

Q Ckay, going on to page 14, basically, we have
one paragraph on that page. And ny question to you, is
your citation to footnote 6 the only authority you have
for the statements that are nade in that paragraph?

A Vel |, actually, that citation is just for the
sentence "...that by 1699 the Pimas were established in
the region.” The rest of it is fromne.

Q That's Gookin on Pimas?

A Yes.

Q Page 16, above the European Cccupancy, you
tal k about the Spaniards and things. 1Is this also just

Gookin on the Spaniards, or do you have sone authority
for your statements in that paragraph?

A The footnote is to Stantech 1998, which woul d
be M. Fuller's report of 1998

Q So you're relying on M. Fuller's report for
the statenments in that paragraph?

A That are footnoted, yes.

Q If they're not footnoted -- ny problemis, if

you | ook at the paragraph i medi ately above the bol ded

Coash & Coash, Inc.





SALT RIVER VOLUME 8 11/20/2015 Page 1695

O© 0O NO Ol WN -

NNOMNNNMNNNRPRPRPRPRRPRPRERPRREPR
O WNRPROOO~NOOUDNWNLERERO

Eur opean Cccupancy, | don't see any footnotes.

A Ch, you're tal king about that paragraph.

That's Gookin on Gookin or on Pima or

whoever .

Q The Spani ards?

A | mean |'ve read all the accounts, so . :

Q When you say you've read all the accounts,
you nean accounts of what?

A O the Spaniards visiting the Pinmas.

Q Ckay, so --

MR, SPARKS: Pardon me, Counsel, but can
you get the mke a little closer to you?

MR HELM If | get it any closer, Joe,
'l be eating it.

MR, SPARKS: Ckay. Well, go ahead and
eat that then.

MR. HELM Sorry, ain't gonna happen.

MR. SPARKS: Mght as well.
BY MR- HELM

Q Wth respect to the accounts, can you
identify themfor ne?

A Oh, I've read the Kino accounts. There were
several Jesuits. |'ve read Carl Hayden's summary of
those accounts. |'ve read Ezell. |[|'ve read Russell.
|'ve read -- | don't know how many things |'ve read
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about when the Spaniards visited the Pinmas, that
portion of their trips.

Q Ckay. So your know edge on the Spaniards is
limted to accounts of their visit to the Pinmas?

A Yes.

Q And how long did the visit last?

A Ch, it was usually a week or two, | would
say, a noderate. | nean they did stay over a little,
but it wasn't pernanent.

Q And do you know how many times they visited
t hen?

A | think about half dozen, but | can't I|ist
t hem

Q Ckay. Now going on to page 18, again, just
above your Nunmber 1 bol ded statenent, you state, "I
believe that for a trip to be considered proof of
navigability, it nust neet additional standards
establ i shed by the Courts.”

Do you see that?

A Yes.

Q Wul d you tell me what additional standards
you're referring to?

A Wll, as | indicated, | nade a list of

criteria that | believed applied, and we've gotten as
far as Nunmber 1 and --

Coash & Coash, Inc.





SALT RIVER VOLUME 8 11/20/2015 Page 1697

O© 0O NO Ol WN -

NNOMNNNMNNNRPRPRPRPRRPRPRERPRREPR
O WNRPROOO~NOOUDNWNLERERO

Q And di verged?

A And di verged, yes.

Q So this would be a good time to get them al
in one place.

A W can try.

Q ["lIl try and keep ny nouth shut until you
tell me you're through the list, okay?

A ['mdying to see this.

Q So am |, but we've got to try it.

A Ckay.

CHAI RVAN NOBLE: That |asted all of
t hree seconds.

MR. HELM He hasn't read anything from
the list yet.

THE WTNESS: First, | thought that the
trip nust not involve portages or portages, as you
pronounce it. Second, the trip nust not involve
pushi ng, hauling or dragging the boat. Third, I
t hought the navigable reach nmust not be so brief as to
be -- as to not be a commercial reality. Can't -- it
has to -- | forget the exact phrase, but it can't be
real short. Four, | thought the trip had to be on the
river and not the canals, and by that | nmean it's okay
if it was on both. The river portion counts, but the
canal portions don't.
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Fifth, | thought that the evidence of
the trip should be when the river was inits
substantively undi sturbed condition, near virgin.
Sixth, | thought the account should be plausible.
Seventh, | thought the boat either has to be a boat
that could be econom cally disposed of or the trip
needs to be a two-way trip.

['mjust waiting for you to catch up on

writing.
BY MR HELM

Q | appreciate it.

A Ei ghth, the trip nust not be a ferry.

Q And by that you nmean ferry boat?

A A ferry boat that just goes across the river.

Ninth, the trip nust not be during flood

conditions. And on that, | know drought conditions
al so applies, but | never got to that point, so I l|eft
it off. Tenth, it nust have happened. It can't just
be an announcenent |'mgoing to go out tonorrow. And
el eventh, | believe that all goods and/or passengers

shoul d arrive safely.
And that's it.
Q | only broke nmy rule tw ce.
CHAI RVAN NOBLE: We didn't count those.
Those were m nor.
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1 BY MR HELM

2 Q Ckay. | think we've tal ked about portages.

3 Wuld you agree?

4 A Yes.

5 Q And | think we've established that the

6 pushing and hauling paranmeter basically nmeant you can't
7 get out of the boat to nove it?

8 A Correct.

9 Q And | think you've established that the reach
10 had to be 10 mles?

11 A Approxi mately, yeah. That was ny --

12 Q G ve or take?

13 A Yes.

14 Q 9 to 11, somewhere in that ball park?

15 A O nore, | nean.

16 Q Coul d be | onger?

17 A It could be |onger, yes.

18 Q That woul d be the m ni nrum

19 And on that question, do you have any

20 authority for the 10 mle or its equivalent, that you
21 know of ?

22 A In the Montana case they tal k about the

23 19-mile stretch, but | didn't think that it came out
24 and fully said that's their criteria; but it did

25 influence ny thinking. But then | wanted to err on the

Coash & Coash, Inc.
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side of caution, and that's why | ended up about half
of it.

Q So the 10 standard is Gookin on distance?

A Yeah.

Q ['ma little confused by your one that
required the river to be virgin or near virgin.

A Yes.

Q Can you explain that a little nore to ne? |In

other words, any trip would not qualify as a trip that
you could use to determ ne navigability unless the
river was in a virgin state?

A O near virgin.
Q Ckay. | nean what's near virgin?
A Vell, the Wnkleman court tal ked about using

t he 1800, 1860, 1830 period, acknow edging that humans
had been there, but they had left, and they thought it
had gotten back to near virgin conditions.

So with that intent, | thought the evidence

should relate to before the evidence at -- or it should
be before the devel opment by the Euro-Anmericans.
Q And you woul d agree that the river or the

Salt River, as we're talking about in this case, was
substantially changed by the date of statehood?

A Yes.

Q So all of the trips that were before -- or at

Coash & Coash, Inc.
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| east that you found that were before statehood, but
after 1860 or thereabouts, would not qualify because
the river was getting less and |ess virgin?

A Yes, and as to exactly whether it was 1860, I
think it had to be 1867, '8, '9, '70. I'm--

Q | won't argue with you on that --

A Right in that area.

Q -- on that time frame.

['mjust saying that from whenever that was
to the date of statehood, every trip that was down
there, made by anybody, you have rul ed out as evi dence
of navigability --

A | don't think it --

Q -- because it wasn't a virgin river?

A [t wasn't in the natural condition, yes.

Q And the next item | believe was account
pl ausi bl e?

A Yes.

Q Tell ne what that nmeans. | mean, to ne,
plausibility is what | call a weasel word

A Thank you.

Q I[t's in the eyes of the behol der.

A Yes.

Q And is that what that nmeans?

A That's basically what it does mean. \Wen |

Coash & Coash, Inc.
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read the article, the facts should be consi stent
internally. For exanple, one of the accounts they
tal ked about the river was going 15 mles per hour or
22 feet a second. And yet the flow on the date they
say the trip occurred was the 9th and the fl ow was
2,000 cfs, which is about 3 feet per second.

And that makes me question the validity of
the report. And ny guess would be that the 9th is an
i ncorrect statement and, therefore, it was a big flood.
In other words, you have to try to | ook at these things
to get as good a picture as you can

Q So if | understand what you're saying, is
that you |l ooked at a claimed trip and tried to nake it
wor k one way or another, if you could; i.e., they've

said it's an fcs [sic] that is too big for that date,
so it nust have occurred on another date in a flood
condition, or, conversely, they've got the cfs wong
and the right date, that kind of analysis?

A Yes.

Q And did you have any facts that you were
relying on when you, for exanple, concluded that the
cfs is wong for that date and so, therefore, it nust
have been a flood, and the closest flood was, and pick
a date?

A Yes, and | would -- when | put that in ny

Coash & Coash, Inc.
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report, | footnoted there were reports that had flow
numbers fromthe USGS for a scattering of dates. In

ot her words, they would gage it for a couple years and
then they would stop, and then they woul d gage here for
a couple years. And | tried to use those flow data as
| could find them

Q You couldn't always find them is what you're
saying --

A Sometinmes there was not hing.

Q -- because they didn't have --

You have this get rid of the boat or bring it
back upstream

A Yes.

Q And when you say bring it back upstream |
assume that you're requiring that it be rode upstream
or notorized and driven upstream or what have you?

A Yes, because fromall |'ve read of other
navigability that was one way, that's how it was done.
It never becane an issue because nobody ever tried.

Q Ckay. But for a long tine you ve told us,
think, that there was a wagon road or sonme kind of road
that approximated the Salt River as it came north?

A That is true.

Q Ckay. If | could put my canoe on a wagon,
woul d that count?

Coash & Coash, Inc.
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A Yes, but then you need to factor the cost of
the wagon trip. And it kind of becones silly, because
it would be cheaper to take the wagon down with the
goods, and then you coul d take goods back rather than
t he canoe.

Q What if | wanted a nice snmooth river ride,
you know, to nake my passengers happy?

A If that happened, that would be probably
okay.

Q W don't know, do we, one way or another?

A Vell, it never came up in any of the reports.

Q You say the trip couldn't be a ferry, and

don't nean the w ng kind.

Does that nean that you did not use the
i nformation that was avail abl e about ferries for any
pur pose?

A That's correct. And when | say "ferries," |
made a mstake. You said a ferry boat. | would count
a ferry boat. One of themthey tried to float a ferry
boat down. It had originally been a ferry and then
they used it for transport down the river. To ne,
that's no longer a ferry, even though it was originally
a ferry boat. |'mtalking about crossing the rivers
per pendi cul ar.

Q Sure, | got that.

Coash & Coash, Inc.
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A Roughl y per pendi cul ar.

Q [''m not even asking you about the one that
broke | oose and how far did it go.

A Ri ght.

Q Because that woul d be evidence that a boat
coul d go downri ver

A Yeah.

Q Alls | want to knowis, interms of -- | take

it that would have qualified for a determ nation on it
wasn't a ferry any longer; it was a boat going
downri ver?

A Wth regard to that one aspect, yes. The
fact there was no crew, no goods, it was too short
woul d probably knock it out.

Q Wth respect to the ferries, though, you did
not use any of the infornmation that they made avail able
by their existence in determ ning whether the river was

navi gabl e?
A That's correct.
Q For exanple, those ferries, at least in the

area where they were used, established some kind of
depth for the river, right?

A But we have no idea at what flow. If we did
know the flow and the ferry was operating that day,
then you could have gotten a depth; but | did not go to
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that [ evel of research

Q Ckay. That information in terms of flows was
avail able, wasn't it, at least for certain periods of
time when ferries were active?

A I think so, yes.

Q Just when you're tal king about flood
conditions and that being one of your criteria, are you
referring to the 10 percent?

A Yes.
Q So you didn't count anything above the
10 percent?
A Yes.
Q I's the all goods nust arrive an absol ute?

For exanple, if | was canoeing down the river and
forgot to put nmy stove in the boat and | stayed
overni ght on the shore, would that qualify or
disqualify ny trip?

A That mght -- well, probably if you -- if the
| eaving the stove was just because you were --

Q Senility.

A -- yeah, you were still asleep, that probably
woul d not disqualify the trip.
Q Ckay. So there is some |evel of not

everything arrives just in the normal course of
human - -
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A Events.

Q -- events, and you would not use those kind
of, oh, geez, | lost a box over the side or sonething
li ke that to disqualify navigation?

A Right. [I'mtalking about when the boat
flipped and they lost their gear and so forth.

Q | take it that if a boat flipped, if a canoe

turned over, that would disqualify that trip?

A | think it does.

Q ['m moving on to page 19 now.

A Ckay.

Q And right above the bol ded Burch citation --

A Yes.

Q -- you end with the word "normal." That's a
scary word to ne.

A It neans the 80 percent range.

Q Ckay. So when you use "normal" in your

report, you're referring to what would be the ordinary
condition of the river as you see it?

A Right, and in particular, I have been using
the 80 percent range.

Q Referring you to page 26, there you talk
about the short trip with the grain?

A Yes.

Q And, first of all, | assume that that boat
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1 wasn't abandoned at that dock where they dunped the

2 grain. D d you assune that?

3 A | didn't worry about that, because it was so
4 short | figured they could push it upstream

5 Q They took it home with themafterwards, so
6 the up and back component woul d have been --

7 A Vell, | don't know they took it back, because
8 it didn't say. It's just --

9 Q But you assune they did?

10 A | didn't worry about it.

11 Q Ckay. If 2to 3.5 mles, depending on how
12 you measure it, | believe you' ve testified that's the
13 distance that they traveled --

14 A Yes.

15 Q -- qualifies as a sufficient distance to

16 determine an area of the river to be navigable, would
17 this trip then denonstrate that portion of the river
18 was navi gabl e?

19 A We woul d still have a question as to what

20 were the flows, was it in the 80 percent range; and we
21 just don't know fromthe account.

22 Q [f it turns out that it was, it would

23 qualify?

24 A I think so.

25 Q Going on to page 27 and another nystery word,
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"swol len." What do you nean when you say the river is
swol | en?

A Actually, | was quoting to M. Littlefields
report, which he found an article that said the river
was swollen. The way | interpret it was that it was in
flood stage of sonme sort.

Q So it would have been in the upper
10 percent?

A That woul d be ny guess, yes. It's not
certain, but that would be a probability.

Q [f it wasn't in flood stage, would this trip
be a valid trip?

A No, because it had no goods and it didn't

convey any person and it was a solo kind of a
hal f-recreational, half-experinental trip.

Q Referring you now to page 29 and the fanous
Yuma or Bust trip.
A Yes.

Q And if | understand what you're saying there,
Is that they were pushing the boat; and ny recollection
of where they were seen pushing the boat, they were on

the Gla River. |s that your understanding?
A No, ny recollectionis it was on the Salt.
Q Ckay. So if it was on the Gla, you woul dn't

hold this against themin terns of navigating the Salt?
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A No.

Q That's, no, you wouldn't hold it against
t hen?

A | woul dn't hold the pushing against themfor
the Salt.

Q Page 31

A Yes.

Q It carries over frompage 30. You're talking

about three choices that people had at the end of that
page and the start of the next page?

A Yes.

Q And you say Choice 3 seens to have been the
favorite?

A That was ny inpression fromthe articles as a
whol e.

Q Ckay. You don't have any specific statenents

that you can point us to where people of the tine said
we used the canals all the tine or sonething like that?
A No, but there was the one statenent on, |
think, the Burch trip that they went down the Tenpe
Canal , although a different report said they went to
the Joint Head and went down the Swilling Ditch or one
of the ditches that fed out of Joint Head and so forth.
Q Movi ng on to page 32, do you know if the
beaver that you talk about in this portion of your
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report were bank-dwelling or river-dwelling,
river-dwelling being beaver that lived in dans?

A In this section | was just conparing the
i npact of a brush dam which | said was simlar to a
beaver dam on whether or not a boat fromthat era had

to portage. | didn't specify a beaver dam They
didn't talk about a beaver dam

Q Page 33, you used the term nology "in excess
of normal flow "™ | take it, based on what you've said

here earlier today, that would nmean a flood flow, when
you use that kind of term nol ogy?

A Yes, the upper 10 percent.

Q On page 34 you're tal king about the Day trip,
| believe?

A Yes.

Q And you said they had a |large quantity of
beaver and otter in a small boat?
Yes.
How big was the boat? Do you know?
Smal | .
You don't know how bi g?
All it said was smal |
Sufficiently big enough to carry a |large | oad
of beaver and otter?

A Yes.

O>0 >0 >
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Q Pl us what ever supplies they ended up carrying
when they arrived in Yuna?

A Yes.

Q Do you have any reason to believe that they

did not carry the kinds of supplies that a nornal
coupl e of trappers setting out to go trapping and
ultimately end up sonewhere to sell their hides would
have carried?

A | thought they probably did carry the typica
suppl i es.

Q Do you have any estimate about how | ong of a
canoe one woul d have to use to carry the typica
supplies, assuming it was a successful economc tripin
terms of beaver and otter, carry whatever that anount
of beaver and otter woul d have been and get to Yuna?

A No. And I don't think it was a canoe,
because they said boat, and technically a canoe is a
boat, but people usually distinguish. So we don't
know.

Q You don't know whether they had sonme kind of
flat-bottom boat that woul d have been sufficient to, at
| east in their view, navigate the Verde, the Salt and
the Gla or it was a canoe sufficient to do that?

A It could have been either. Well, and as
i ndi cate, they nay have navi gated canal s.
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Q VWll, there aren't a lot of canals on -- when
you take a look at that trip at its total, that would
keep notivating them down the river the way they wanted
to go, are there?

A Well, there aren't many on the Verde. There
are on the Salt, Lower Salt. And there aren't many on
the Lower G a.

Q So they spent, under any set of
ci rcunstances, a large anount of time going on the
Verde River, the Salt River, and the Gla Rver?

A | would agree for the Verde and the Gla. |
don't know, particularly on the last trip, that they
woul d have gone down the Salt River, because the river
was pretty well dried up.

Q So how do you think they got their boat from
the confluence with the Verde to the confluence with
the Gla wthout using the Salt R ver? You think they
put it on ny hypothetical wagon?

A That is a possibility, but I would think,
based on the condition of the river, | would think they
had -- and the dans there, | think they would have

taken off at the Arizona Dam and fl oated down the
Arizona Canal until they found a farmer with a wagon or
something and then carted it away until they got back
to the river.
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Q When you say "got back to the river," got
back to the Salt River?
A It depends on where they decided to reenter

| woul d have thought they'd probably reenter after the
confluence with the Gla, because that's where you
woul d find nore water.

Q Do you have any evidence of any kind that
supports your hypothetical methodol ogy that they
adopted to avoid the Salt River?

A The only evidence | have are the flows and
the diversion capacities of the dams and the anount of
wat er that woul d probably be diverted, as estimted by
t he USGS.

Q Assum ng that they did do it the five tines
that they said they did it --

A Yeah, |'monly tal king about the last trip
ri ght here.

Q So if it's truthful that they did it five
times, you would give themat |east four of those as
havi ng used the Salt River?

A I'd give three of themthat they probably
did, because the Salt River was flow ng so very high
and was clearly in -- above 90 percent -- or above
10 percent stage. And the one other tinme, | have no
clue when they did it.

Coash & Coash, Inc.





SALT RIVER VOLUME 8 11/20/2015 Page 1715

Q Can you trap for beaver in a flood?

A | woul d think so, depending on how scary it
was to get near the river

Q When you have a bank-dwel | i ng beaver, for

exanpl e, do they build their hone on the distant
extrenes of the floodplain, or do they build it at
where they think there's going to be that nythical
3 foot of water?

A Excl uding mythical, the 3 feet.

Q So you wouldn't find very many beaver if you
were trapping beaver out on the extrenme edges of the
f1 oodpl ai n?

A They may have washed down; but nore what |
was thinking, they may have -- the trappers coul d have
set a trap around where the | odge or the damor the
whatever it was, the flood hit, they wal ked away and
wai t ed and came back and found there was a beaver
t here.

Q On that same page, you concluded that at sone
point, that the Days dragged and waded the river?

A Yes, that's what we were di scussing.

Q Do you have any evidence that they dragged or
waded the river specifically, that you can refer nme to?

A It would be the hydrologic information |'ve
di scussed.
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Q That you just discussed, right?

On the next page, at the very top you're
tal king about the maximumflow is 800 and 500 cfs is
the minimum Do you see those?

A Yes.

Q Do you think the 500 cfs would have been
enough of a flow for the Days to have floated their
boat ?

A | don't think -- you nean if there were no
di versi ons?

Q Sur e.

A | have no clue.

Q You don't know how much cfs it takes in a
channel to float a flat-bottom boat?

A Ch, | see where you're going. | was thinking
if you're look -- sorry. | thought you were asking

about specific research to it.
| think the 3 foot is the requirenent, and |

don't think 500 cfs would give you 3 feet through the
reach.

Q How wi de woul d the channel have to be to get
3 feet of depth if you had 500 cfs flow ng down the
channel ?

A Sonewhere between 1 inch and really, really
wi de. You'd have to know the velocity to cone up with
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an answer. | don't think it was 1 inch, but --
Q | don't think it would be either
Pick a reasonable velocity that would not be
in a flood range.
A Ckay. | would probably guess about 1 and a
hal f feet per second.
['mcalling up ny cal cul ator

Q | have no probl em

A 111 feet, assuming 1.5 foot velocity and a
mean depth of 3 feet.

Q So | take it you don't think there were any

channel s of those dinmensions in the |ower part of the
Salt when the Days passed through?

A | don't think there was 500 cfs in the Lower
Salt when the Days passed through on the last trip. |
think there was a lot nore than that on the previous
three, if they occurred those years.

Q How much do you think was there when the Days
passed through the last tine?

A Probably on the order of a hundred or so, but
that's a wld guess. | just don't know.

Q You didn't do anything to check it out?

A No.

Q Did you do anything to check out -- strike

t hat .
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You tal k about the Days getting to the
Arizona Dam and the Arizona Canal on that page?

A Yes.
Q And you tell ne that it's flow ng at
1,000 cfs?
A | don't see 1,000 cfs on that page. Page 367

Q ['mon a different page.
A Ch, that may be the probl em

Q Let nme check.

Page 35.

A The 1,000 cfs is what the Arizona Canal could
di vert.

Q Ckay. Did you check what they were draw ng
at the tinme that the Days passed through?

A They woul d have been drawi ng all that they
could, and I went through the explanation of how a
di versi on dam works. You build the structure across,
and it pushes all the water up to the canal's capacity
into the canal. 2 mles later, if the Arizona Dam
peopl e wanted to return sone of it, or the Arizona
Canal people, they could have. They had a return flow
pl ace | ocated, or they could have kept it going.

Q And so if | understand what you're saying to
me, is that all year long or at least all during the
time frame that the Day brothers were passing down the
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Salt, the Arizona Canal was taking its full allotment
of 1,000 cfs and running it through that canal and
either putting it back 2 mles down or just using it
up?

A O dunping it out at the far end.

Now, one thing, when you say their allotnent,
the Kent decree had a very surprising paragraph to ne
that said the Ki bbey decree was never enforced. So |
woul d think the Arizona Dam woul d have been taking all
it could whenever it could, and | said that's at |east

1,000. | know it increased over tine, but |I don't know
what it was in that year

Q Did you check what the flows were when the
Day brothers passed through for the time frame of their
last trip?

A On --

Q At the Arizona Canal or thereabouts.

A Yes, and | presented a slide on that in ny
Power Point, Slide No. 77. Al | had in the way of data

was the maxi num the nmean and the m ni mum for each
month, and | presented those data.
Q And what was it?

| don't have Slide 77 with ne. [I'mtrying to
avoi d goi ng down a whol e bunch of pages.
A Ch. Wwell, the nmean flow was --
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unfortunately, it's a graph, so | have to kind of
reconstruct. -- about 1,200. The mean was about 1,200
i n Septenber. Cctober was down to about 9. Novenber
was about 9. Decenber was about 12. January was about
12.

Q So, in essence, fromthat, do we concl ude
t hat when we got to the Arizona Canal, that canal
operation dried up the river?

A | woul d think on many of the days it would
have dried it up. There probably were some days
where -- well, | don't know for a fact how much bigger
than 1,000 cfs it was at that time. | know that the

rights that were later decreed woul d exceed the 1,200
as of that priority date, but that assunes the Kent
decree got everything right, so | don't know that for a
fact.

| think the Arizona Dam probably dried it up.
If it didn't, very little went over; and what went over
got snatched up by the next canal downstream

Q You may have said this. Do you know when the
Arizona Canal went into operation?
A 1885.

EXAM NATI ON BY COWM SSI ONER ALLEN
COW SSI ONER ALLEN: | have a question
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1 about that.

2 You | ook at the picture on Plate 67.

3 Apparently that was taken from bel ow the dam

4 downriver?

5 THE WTNESS: The top picture is.

6 COMM SSI ONER ALLEN:  The bottom one, the
7 bottom

8 THE WTNESS: Onh, the bottompicture is
9 the gate into the Arizona Canal. They could shut it
10 off if they wanted to, say during a dry-up.

11 COW SSI ONER ALLEN:  But there's water
12 in the channel right below the dam |'m assum ng that
13 we're downstream fromthe dam when we're | ooking at

14 this.

15 THE W TNESS: The description in the

16 USGS docunent that had the picture was that was the

17 ogate that would release water into the canal, and I'm
18 not sure if that's from--

19 COW SSI ONER ALLEN:  Upstream

20 THE WTNESS: -- upstream or downstream
21 COW SSI ONER ALLEN: If you |l ook at the
22 upper picture, the river is flomng. |Is that above or
23 Dbel ow t he dan?

24 THE WTNESS: The water is spilling over
25 the dam
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COW SSI ONER ALLEN:  And into the river?

THE W TNESS:  Yes.

COW SSI ONER ALLEN:  And what is the
date that you're assuming that that occurred?

THE WTNESS: To ny recollection, they
didn't have a date in the picture.

COW SSI ONER ALLEN:  So there's really
no way of knowi ng, nunber one, when the Day brothers
actual ly nmoved through this particular area or if the
dam was actual ly functioning at that particular point

intime. | nmean we can only assune that it took them
so long to get here.

THE WTNESS: Onh, yeah, they -- | don't
know. Yes, you're right. Picking which day they went
t hrough, | just don't know.

COW SSI ONER ALLEN: I f they went
t hrough in January --

THE WTNESS: There is a possibility
they were down for dry-up, but that would be about --

COW SSI ONER ALLEN:  But not -- there's
very little agriculture going on in January; is that
not correct?

THE WTNESS: There was a lot nmore in
t hose days. You had grains, you had | eaching, you had
alfalfa. It wasn't so cotton-oriented like it is

Coash & Coash, Inc.





SALT RIVER VOLUME 8 11/20/2015 Page 1723

O© 0O NO Ol WN -

NNOMNNNMNNNRPRPRPRPRRPRPRERPRREPR
O WNRPROOO~NOOUDNWNLERERO

today. And, also, one thing that farmers did back then
that was significantly different is they would divert
in the winter nonths and put it on the fields whether
or not they needed it, to store it in the ground for
the plants to use later.

COW SSI ONER ALLEN:  But all of this
that we're tal king about is pretty nuch hypotheti cal,
is it not?

THE WTNESS: It's the best specul ation
| could come up wth.

COW SSI ONER ALLEN:  Ckay. Thank you.

CROSS- EXAM NATI ON ( CONTI NUED)

BY MR HELM

Q And sonething that's close and near and dear
to ny heart. As | understand it, since about -- 1887,
was that when you said it went into operation?

A ' 85.

Q "85. At least at some parts of the year, you

woul d say that the Arizona Canal and Damdried up the
Salt River?

A Yes.

Q Can you tell me whether, after 1885, there
were any fish in the Salt River below the Arizona Dan?

A | don't know. And when | say "dried up,"
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there still woul d have been pools standing, depending
on how long the flow wasn't going; but there would be
dry spots.

Q So you woul d say that the fish that were
bel ow the Arizona Dam woul d all get together and get in
what ever pools that were still renaining?

A | think they would retreat to the pools as it
shrank, yes.

Q Wul d those pools, over some period of tine,
become stagnant?

A Yes.

CHAI RVAN NOBLE: M. Helm are you going
to ask a fish question?

MR HELM No, | was just trying to find
out whether all the fish died down there. Apparently
they didn't.

CHAl RVAN NOBLE: Ckay, because we're
going to take a break. | didn't want to interrupt your
| ine of thought.

MR. HELM No, no, I'mnot going to ask
hi m whet her, you know, a spear bait woul d have been the
appropriate thing to use in the pools.

CHAI RVAN NOBLE: Hopeful ly he woul d have
under st ood t hat question

We're going to take a ten-m nute break
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Now.
(A recess was taken from10:06 a.m to
10: 18 a.m)
CHAIl RMVAN NOBLE: M. Gookin?
THE WTNESS: |' mready.
CHAI RMAN NOBLE: Rebecca? And, John,
you' re up.
MR. HELM Here we go.
BY MR HELM

Q Referring you now to page 40, and here you're
tal ki ng about several rivers; the Salt, the Roosevelt,
the Verde at Fort McDowell, the Gla at Done, right?

A Yes.

Q And you're giving us cfs flows for those
rivers at the tine period that's relevant to it, right?

A Yes.

Q Okay. And what | get out of this is that
you' re saying that every one of those rivers was at
flood stage at that point?

A Yes.

Q Coul d you give ne what the ordinary flow
range woul d have been for those rivers at the tinme
you' re tal king about, under the ordinary condition, in
ot her words, the 80 percent?

A OCh. Wwell, if you're taking the Salt River at
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Roosevelt and the Verde at Fort MDowel |, those pretty

much -- they were close to ordinary. O, excuse ne,
you said ordinary or natural ?
Q Well, ordinary and natural. | shortened it.
| tend to shorten it to ordinary, is ny speech, but --
A Ckay.
Q -- | want the 80 percent, is what |'m | ooking
for.
A OCh. Then, well, M. Fuller conmputed the

90 -- or the top 10 percent |evel at just under 3, 000.
| just used 3,000 cfs, for the Salt and Verde conbi ned.
Q Ckay. And that's what you're doing here,

you're giving ne those nunbers to add them together?

A Yeah, | would add the Salt and the Verde
together to make an estimate of what it was at the
confl uence.

Q Ckay. So just above the Verde, what woul d
the Salt's ordinary flow have been, the mddle
80 percent?

A | don't know off the top of ny head.

Q The sane question for the Verde, and your
answer would be "I don't know'?

A Correct. | would have to look it up

Q Did you look it up at the tine you were doi ng
this?
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A No, | was |ooking at the -- thinking about
the flowin Segnent 6, below the confl uence.

Q And what woul d the ordinary and natural flow
be at Gla at Done?

A The upper -- oh, at Dome? | know we've put
it in. | don't know what it is off the top of nmy head,
but I knowit's less than 9, 500.

Q Do you have an estimate? What would the top
be?

A 5-, 6,000, | think

Q And the bottom sonewhere around 3- or 4007

A That sounds about right, but I -- | know I
have nunbers. | just don't have themin ny brain

Q You just don't have themw th you?

A Yeah.

Q We could find those fromyour Gla report?

A Yes.

No.

Q Maybe?

A | didn't do virgin flow estimates at Donme, to
my recoll ection.

Q Page 43.

A Yes.

Q You confused ne a little here, and | want you

to unconfuse ne, if you would. You start out there and

Coash & Coash, Inc.





SALT RIVER VOLUME 8 11/20/2015 Page 1728

O© 0O NO Ol WN -

NNOMNNNMNNNRPRPRPRPRRPRPRERPRREPR
O WNRPROOO~NOOUDNWNLERERO

you say, "There are two conponents to the navigability
doctrine."

A Yes.

Q And since |'ve been here, you've told ne
there's three. Wichis it?

A Vel |, okay, there's 1, 2a and 2b.

Q Ckay. So have you changed your viewpoi nt of
it since you wote this report; is that --

A No. The first phrase says, basically, in
fact or susceptible, so that's two points. But then
when you get to susceptibility, Wnkleman and
implicitly, I think, Uah put two steps in that.

Q So there's really four steps?

A No, there's 1, navigable in fact; 2,
susceptible to navigation. Under susceptible to
navi gation, you have 2a, did they need the navigation
and 2b, would it have worked. Sorry for the confusion.

Q And you get all of that out of the Utah
deci si on?

A Vell, | get 1 fromall the decisions. 2a, as
| say, Uah inplicit, but primarily | thought the
W nkl eman decision laid it out clearest; and the sane
with 2b.

Q Goi ng down to page 43, at the bottomyou're
tal king about M. Fuller's reasons?
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A Yes.

Q And the four categories that you give us,
t hose are your categories, right?

A Yes. | took --

Q That's Gookin on Fuller?

A Yes.

Q Going on over to A on the next page, 44,

Navi gati on Was Not Needed.

A Yes.

Q One question on that. Wy don't trains enter
into discussion, fromyour perspective? | nean they
arrived before statehood, |ong before statehood, didn't
t hey?

A Yes.

Q And they were in Phoenix, Arizona or
t hereabouts, Maricopa, |ong before statehood?

A Yes.

Q Ckay. So why don't trains beconme part of the
m x of why people didn't use the Salt River for
navi gation?

A As | understand the doctrine, the Courts have
said you cannot use trains to disqualify navigability;
t hat when the trains came, they were so much cheaper,
there was just no point to navigate the rivers. Even
the Mssissippi lost a lot of traffic because of the
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trains and the relative costs.

Now, if I'minterpreting your question
correctly, you're saying why can't | boat down the Gla
River or Salt and Gla and put it on a train and take
it back up.

Q Vell, that would be one, but | hadn't really
thought of it in that context; but that certainly
enters the play, doesn't it?

A Wll, I"'mnot sure, and that is a |l ega
question. To ne, if you're going to use the cheapness
of the train travel to justify floating downstream
then | would think you have to go the next step and
say, well, then | can use the cheapness of the travel
to say it's not feasible.

Pi cki ng and choosi ng your facts and saying,
well, I'mgoing to use this fact and say, yes, this is
| egal |y perm ssible for purpose A but not purpose B, |
don't think is appropriate; but that's a | awer
fighting question.

Q Sure. Fromyour perspective, though, you did
not consider trains as part of the mx, even though
t hey were, because you understand that there is sone
case out there that says you can't do that?

A | understand you can't use the trains for
ni xi ng navigability. | don't think there's any case
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about whether you can use the trains to permt you to
navi gate part of the river that you couldn't normally
do or pretrain do.

Q Ckay. Well, here's where |' m going.

A And -- sorry.

Q Go ahead. No, finish. I'msorry. | didn't
mean to interrupt.
A | have thought about this issue quite a bit,

and the other thing that came to me was that on the
estimate of canoe cost, for exanple, alnost half the
cost was the shipping cost because the canoe was made
out of -- to get it to Phoenix from Chicago, because
the canoe's made out of cedar, which is very weak.

Up in the Grand Canyon, on one of the trips
sonmebody was trying to get boats down so they could use
themto do the exploration, and they couldn't get a
cedar canoe to survive the trip. They |ost several
before they finally got it.

The Sears catal og tal ks about you have to pay
four times shipping charges to get the canoe there,
which tells me they figured they've got to do a | ot of
rei nforcement and crating.

The point of all this rambling is that if you
took it fromYuma and ran it up on the railroad back to
Phoenix, it's still going to be very expensive, because
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the canoes of that era were so fragile that you woul d
have to do a | ot of packaging and reinforcing and so
forth. That was expensive.

Q Part of the assunption, | take it, though
woul d be, or you would agree, that the canoe got --
wasn't so fragile that it didn't get to Yuma?

A VWell, in this scenario |I'msaying let's say
it got to Yuma, but by hook, crook, mracle, divine
i ntervention, whatever you want to pick. 1'll take

divine intervention. But then you're faced with
getting it back up to Phoeni x.

Q | was thinking nore of your economc
approach, to be truthful to you. And where | was going
was, say 1875, there's not an awful |ot of people

living in the Salt River Valley. | don't renmenber

what -- do you know what the 1880 census said there

was? | think we've seen it, and it was chunp change.
A Well, there are a |ot nore people living

there than they've said, because in the 1870s the
settlers in the Salt River area were enticing and
asking the Pimas to nove up into the eastern reaches of
the Salt River Valley to provide a buffer against the
Apache raids. That's basically what started the Salt
River -- the location of the Pimas that eventually
caused the Salt River Pima-Mricopa. So they weren't
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counted, so we don't know how many people there were.
Q Al right. But | guess what |'m saying, from
an econom ¢ neasurenent, woul d whatever that nunber of

people living in the Salt River have been -- |'m
excluding the Upper Gla. |'mjust talking about the
Lower Gla. -- create a demand to build a railroad to
t he Phoeni x area?

A It did by 1887. Actually, before, because
they started it before then.

Q Well, either that or there was some nut
running the railroad, right? |If there was no demand --

A No.

Q If there was no denmand, you woul dn't build
the railroad?

A Ri ght.

Q So they perceived that by 1887 there was a
demand for a railroad to the Phoeni x area?

A Yeah, that it was -- there was enough demand
to make a special trip.
Q And there's no question in your mnd that the

rail roads were a | ot cheaper than the waterborne
transportation?

A Yes.

Q And so by nineteen eighty -- or 1887, the
motivation to do anything to get waterborne
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1 transportation on the Salt River pretty much -- | hate
2 to say this, but I've got to. -- dried up?

3 A | was afraid you were going to do that.

4 Yes, | woul d agree.

5 Q So what we have is a very small w ndow when
6 commercial transportation m ght have been a viable

7 option on the Salt River, fromyour perspective, being
8 from--

9 A Not true. You've got fromthe W nkleman

10 Court all the way back to 1800. W know there were
11 Indians on the Lower Salt near the Gla that nobody
12 Dbrought goods up the river to trade with. W know

13 there were Forts that needed supplies, and those went
14 by wagon. W know there were trappers who were

15 trapping the river and no indication they used canoes.

16 So you've got a good period of about 80 or
17 90 years when they shoul d have boat ed.
18 Q When you do your analysis on what it cost to

19 build the railroad, if | understand what you're saying,
20 is the trappers, there would have been enough of them
21 at the time trapping was going on to convince one of
22 the nega-mllionaires on the East Coast to build a

23 railroad out here?

24 A Well, the railroad was nowhere near out here
25 in that tine. |In fact, the railroad had not been
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invented yet. Well, I"mnot sure exactly when it was
i nvented, but it hadn't -- the process of railroading
America had not started.

Q What |'mtrying to find out is, is what the
econom ¢ demand was that convinces you that there was
this demand in the Salt River Valley that would have
generated river use, if it had been available to use?

A Ch. W know for a fact that the
Quarternmaster's Station at Yuma used a navigable river
to supply the Forts up the Colorado. W know for a
fact that they didn't use the river to supply the Forts
up the Gla and Salt. W know that they wote that
they wi sh they could have, but they had to do it by
wagon, which was nmuch nore expensive and so forth.

Q | just guess we're going to talk at
Cross-purposes, but thank you very nuch

A [''msorry.

Q At any rate, back at the trains. You think
that there's a case that says you can't use it?

A | think there's a case that says you can't
use trains to exclude navigability. In other words,

say, well, by 1912 we had a train. They were boating

up and down in, say, 1850, but in 1887, when it cane,

they gave it up. That doesn't prevent navigability.
It said once navigability is established, it
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remai ns a navigable river

Q Does that case |limt itself to trains, or
does it say you can't use transportation next to a
river to exclude the river from being navi gabl e?

A The synopsis | read when | was just trying to
study up on this tal ked about railroads.
Q Do you know whether there's a case out there

that says you can't use |land transportation of any ilk
to exclude a river from being susceptible to
navi gabi lity?

A Yes. | know there's one out there that says
you can't use railroads to exclude navigability.

Q And |'m saying do you know if there's one out
there that says you can't use wagons?

A | don't know that there's any case concerning
t hat .

Q Ckay. Coing to page 45, and you're tal king
about in the 1800s, the only practical way -- you've
got a quote there, | believe. Do you see that?

A Yes.

Q And the question that | have for you, keeping
that tine in context, when the river was, | think at

| east for our purposes, inits ordinary and natural
condition, what items in the Salt River Valley were in
exi stence that would nerit |arge-scale water
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transportation?

A There were crops for the people who were
there, and there was a market to receive goods, in
particular the Arny.

Q | didn't ask you what the market. | wanted
to know what up there would nerit a downriver form of
| arge-scale water transportation, the kind that you
tal k about?

A It would have been crops in -- in, what, the
1860s?
Q No, no, |'mtalking about the eighteen --

when we're back to the natural and ordinary condition
of the river

A Ch. Wwell, that would be before the canals
then. Al there would be woul d be demand for goods in
return for noney. There wouldn't -- | don't know of
anything that would be shi pped downstream

Q Not hi ng up there that notivated me to want to
make the river better to ship downstrean?

A Not -- yeah, not until they started farm ng.
| don't think there were many people there before
Swill'ing.

Q Excluding the -- | nean we can get in an
argunent over the Native American farmng --

A Ri ght.
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Q -- and whether that counted or not under
W nkl eman; but excluding that for purposes of this
di scussion --

A Ckay.

Q -- Swilling was the farmer, wasn't he, so to
speak?

A Excl uding the Native Anericans, yes, on the
Salt.

Q Right. And when did he start farm ng?

A | believe it was '68 or '69. He started

digging in '67.

Q Ckay. And why did he do that; what was his
motivation? He just didn't start farmng out in the
m ddl e of nowhere because he was a natural born farner.

Let me nmake it easy on you. He started
farmng down there to supply the Forts up on the Verde,
didn't he?

A | suspect that was where his prinmary market
was, Yyes.

Q And he did it down there in the first years
because there were grass and things that were naturally
exi sting down there that he could harvest and sell to
the Forts for forage for their horses and stuff,
correct?

A | believe that's correct, yes.
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Q So he was farmng to ship stuff upstream
right?

A | think he would have been happy to ship it
downstream if he could have, because -- or upstream
because -- but he didn't do either. He wagoned it.

Q All right. But his notivation was to supply
a demand that was upstreamfromthe Salt River?

A Probably. But if you could have gone

downstream that woul d have been a better demand, a
better marketpl ace.

Q How far would it have been downstreamto
Yuma?
A From Phoenix -- and let's pretend Swilling

Canal is wherever Phoeni x was then, because it didn't
exist; but it's 195 mles.

Q How far is it to the first Fort up the Verde?
A That I"'mnot sure of. 1'mgoing to guess 25.
Q | take it in your discussion on the Erie

Canal and the large loads that it was designed to
carry, the large |loads that you would equate that to in
Arizona woul d be some form of agriculture product?

A Probably agricultural. It mght be mning
equi pment goi ng upstream and ores or refined ores going
downst r eam

Q Let me tell you where | am |'ve noved
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al ong.

Page 52. Do you agree that a river could be
navigable for title purposes and yet not be suitable
for carrying | arge amounts of freight?

A The word "large" is vague.
Q Ckay.
A It has to be enough to be -- make the

operation economcally viable, whatever that is.

Q All right. Do you have -- what would be the
amount of an agricultural good that would be |arge
enough to make it economcally viable in the Salt River
Val | ey?

A | didn't conpute that. The only two
computations I did was for a 500-pound canoe and the
Edi t h.

Q | take it your answer to nean, in terns of
canoes and the smaller flat-bottom boats, would be that
a river that was suitable for those to use could not be
navigable in fact for purposes of title?

A It depends on how you're using them You
need to transport sonet hing.
Q Vel l, but you told ne that you elim nated

canoes and small flat-bottom boats fromyour research
to determne navigability; that you just said they
weren't suitable. [I'mtalking about the canoes that
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you el im nated.

A Ckay. You've kind of wandered in the
questi on.

Q ["'msorry if | did.

A Canoes, | say, were not the customary nodes

of travel at the time of statehood or before it in
Arizona. There's no evidence that they used themfor
t hat purpose.
Boats, yes.
Q Let me see if | understand you.

Because the indigenous popul ati on of Arizona
before the European culture arrived didn't use canoes,
it's your understanding that in the navigability
context, they cannot be used to determ ne whether the
Salt River is navigable?

A No.

Q Where am | wong in ny understandi ng?

A | also | ooked at the Utah case, which
i ndi cated that the boats that were used for commerci al
transport did not include -- he didn't list a canoe as
one of the many types of boats that he considered as
for commercial transport.

| | ooked at the historic evidence of the
I nci dence of canoe use on the Salt and the Gla, the
whol e drainage area, and | couldn't find any evidence
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of people using the canoes to transmt commrercial goods
up and down either river.

Q Those ki nds of canoes that you're talking
about were, in fact, used in lots of places in the
United States to transport beaver pelts, or what have
you, on rivers that were held to be navigabl e because
that was what they were used for; is that fair --

A Yes.

Q -- up in the Northeast?

A Yes.

Q Ckay. So what | would like you to do for ne
Is to put together your rationalization howthe State
of Arizona came into the union on an equal footing with
the other 47, | guess at that point, if they were held
to a different standard for the boats that determ ned
what rivers were navigable or not?

A They are not held to a different standard.
The phraseology is the customary nmeans of trade and
travel as of statehood. |It's different as to what the

customary nmeans of trade and travel were in different
st at es.

Q So it's your understanding that Equal Footing
Doctrine doesn't nean that we neasure the use of a
river by the same boat, no matter whether that river
happens to be somewhere in New Engl and or sonewhere in
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t he Sout hwest ?

A Right. | think it neans the ones that were
used for that purpose in that region.

Q So it's not really equal, is it?

A I think it is. W don't get to use ice
riggers.

Q Does that mean that if Puerto Rico gets into
the Union, we're going to have to | ook at hovercraft?

A That' s ny under st andi ng.

If you notice, in Alaska they're allow ng
i nflatabl e rubber rafts, fromwhat |'ve been hearing.
And yet | wouldn't consider an inflatable nodern raft
made out of synthetic rubber to be a boat customarily
used in Arizona as of 1912.

Q Ckay. So what your understanding of the
Equal Footing Doctrine is, is that distinction is an
acceptable distinction. |In other words, we get to
suffer discrimnation, because if our rivers could have
handl ed canoes, we can't use that as evidence that it's
navi gabl e; whereas the rivers in the Northeast did use
t hose boats to determ ne navigability?

A You're mssing the point that |'mtrying to
get at. It's not that |'msaying you can't use the
canoe to prove the navigability. |'m saying nobody did

use the canoe to prove the navigability.
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Q I nust have msread M. Fuller's report. |
t hought he was indicating that, one, canoes were used
in 1912 in Arizona; and, two, that they did navigate?

A Vell, | did go through that, and I found --
went through the evidence that's been discl osed,
including M. Fuller's report, and I may have m ssed
sonething. | found the Pattie canoe on the San Pedro,
whi ch was used on the San Pedro, but in extraordinary
conditions. So that didn't prove navigability.

Q How about the eight canoes, | think it was
eight, on the Colorado fromPattie al so?

A Yes, and they did use --

Q I's the Colorado in Arizona?

A Yeah. But they were used as ferries, if |
remenber, and they were not considered by U ah as being
a commercial boat. | think the problemw th the canoe
Isit's too small, normally.

Q But my point is, is that canoes were in use
in Arizona on the Col orado River?

A You are correct.

Q All right. And so what you're telling ne now
Is that since canoes weren't used on the Salt River,
that doesn't qualify as the kind of boat that was in
general use in Arizona for nmeasuring navigability?

A That is an interesting question, and | don't
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have a good answer.

Q And it would be really problematic in terms
of the susceptibility issue, wouldn't it?
A Yes, | think, but -- well, that is a |ega

question as to whether boats fromthe Col orado count on
the Salt, Gla, Verde, et cetera

Q Going now to 53 and towards the bottom
you' re tal king about the Col orado River and the fact
that a small popul ati on shows that navigation can
occur.

A Shows that there was a need for navigation,
yes.

Q Just define for me what you nean by "small."

A | would say the size of Yuna when it first
started.

Q And that woul d have been how many peopl e,
roughl y?

A ' m guessing a coupl e hundred.

Q And what we're tal king about here is

probl ems, right, your three or four problens that you
identified?

A They're ny responses, yeah.
Q Ri ght.

And you identify Yuna as one of the problens?
A Yes.
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Q And | didn't quite understand that.

A Oh.

Q And while there are a | ot of people who m ght
think Yura is a problem | don't get it in the context
of navigability. So please explain it to ne.

CHAI RVAN NOBLE: | resenble that remark.

MR. HELM  Sone things | just can't
resist, even if they're not good for ne, you know.

THE WTNESS: First, can | take the

Fifth?

BY MR HELM
Q [f you'll take me with it.
A Ckay.

What | was nmeaning was M. Fuller had
i ndi cated that there were too few people, and that
meant there weren't enough people that you woul d expect
to find people who knew how to boat or people who knew
how to make boats or people who wanted goods that could
be transported by boats, but primarily the first two.
And ny point is you've got a river and
there's two ends to it, and you know that Yuma had
river pilots and they had river boats. So Phoeni x
didn't need to build them and they didn't need to have
a native river pilot. Yuma could have supplied them
Q The next problem | have is, or your problem
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that confused nme, was right after the existence of
Yuma, you indicate that lots of people in the Salt
River Valley had boats.

A Yes.

Q But then the existence of those boats, in
your mnd, doesn't count toward determ ning whether the
river is navigable or not because they only used them
in floods?

A No.

Q Explain to ne what you nean there.

A There were several uses for boats, and as
M. Fuller docurmented, there were | akes that the people
woul d take these boats, |ike we do today, and they
would go up to the |akes -- they were different
| akes. -- and recreate on the |akes.

So the fact you had a boat that you were
planning to take up in the sumer to Flagstaff doesn't
prove that you're going to boat the Salt River

Q What | akes were in existence in 1875?

A | know | listed themin ny PowerPoint. But
with regard to 1875, | have to say | don't know which
ones existed at that particular year.

Q How about 19007

A Vel l, 1900, we know that the dam on the
Hassayanpa, the Walnut Gove, | think, had come and
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gone, especially gone.

Q So the gone portion wouldn't provide any
motivation for ne having a boat?
A Not once that happened, correct.

We know that there was Ganite Dells near
Prescott, and | don't know when it was built. And
there were two near Flag, and | don't know when they
were built.

Q So what you're telling me, if | get it, is
that all these people that owned boats in the Salt
River Valley were going to get their wagons out and go
to the Ganite Dells to use themin 1875?

A ['mtelling you that M. Fuller indicated
that that was a source of use for boats before
st at ehood.

Q Ganite Dells?

A The Granite Dells, the Flagstaff; when
Roosevel t started, Roosevelt.

Q We're tal king at cross-purposes.
A | have to be --
Q ['mtal ki ng about that | understood the

prem se to be, that lots of people in the Salt River
Val | ey had boats before statehood.

A Yes.

Q Ckay. And so I'mstarting kind of at the
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1 beginning of the lots of people, 1875, and starting to
2 work ny way up. And ny understanding was you told me

3 that, yeah, they had boats. And | had said, and you're
4 saying they only used themin floods. And you say, no,
5 they took themto the | akes to use.

6 And then obviously ny question was, | don't

7 recall any |akes that are particularly close to the

8 Phoenix Salt River area that were in existence prior to
9 Saguaro, maybe, where | would have carted a boat to and
10 launched it and gone fishing, for exanple, as a

11 recreation?

12 A Ckay, first, | didn't deny they used themin
13 floods, because they did. But |I'msaying there were

14 notivations other than boating on the Salt River that
15 existed as a notivation to buy a boat, and that was

16 based on M. Fuller's report.

17 Q Well, if they had these boats, wouldn't they
18 have used themon the Salt, too, in non-flood tinmes?

19 A If they could have, yeah

20 Q Wuld 1,000 cfs float your boat?

21 A For commercial purposes, | don't think so.
22 Q Ckay. We can agree that there was 1,000 cfs
23 going into the Arizona Canal, right?

24 A No, | said it could divert up to 1,000. It

25 didn't get 1,000 all the time, by a |ong shot.
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Q It did at sone point?

A It did at sone point.

Q O the guy who built it goofed up on his
Si zi ng?

A Right. Well, and they did keep enlarging it
so they could do nore.

Q My point is, there were significant periods
of time in the course of any year when the Salt River
had water in it, correct, and the water woul d have been
sufficient to float a boat, deeper than 3 feet?

A No, not deeper than 3 feet.
Q 2 feet?
A | put a table that indicated for the various

flows; and, basically, 1 to 2 feet was the range for
most t hi ngs.

Q Do you accept M. Fuller's depth disclosures,
or did you disagree with any of then®

A | disagreed with them

Q In terms of that a canoe floats in 6 inches?

A That was one of many di sagreenents.

Q Ckay.

CHAI RVAN NOBLE: M. Helm | believe

we' |l take another break right now.

MR HELM  Ckay.
CHAI RVAN NOBLE: Thank you. Let's try
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10 m nutes.

(A recess was taken from10:59 a.m to
11:15 a. m)

CHAIl RMVAN NOBLE: M. Gookin?

THE W TNESS: Ready.

CHAI RVAN NOBLE: M. Hel n®?

MR, HELM Yes. | think sonebody just
destroyed the --

CHAIl RVAN NOBLE: Well, at |east they
pulled it onto the fl oor.

MR. SPARKS: He has a nane, and it's
called clunsy.

CHAl RMAN NOBLE: Just before you start,
M. Helm | msrenenbered what time we were going to
end today. It will be 3:30, not 4:30.

MR. HELM  Works for nmne.

CHAl RVAN NOBLE: Proceed, M. Helm

MR HELM [I'Ill try and get done in that
peri od.

CHAI RVAN NOBLE: GCh, M. Helm you've
destroyed Thanksgi vi ng.

MR HELM 1've got to go home and pack

to |l eave town, | mean, you know.
BY MR HELM
Q I think when we broke, M. Gookin, we were
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tal ki ng about the disagreenents that you had with
M. Fuller over boats, canoes, what have you, and we
had just started on the canoe and floating in 6 inches?
A [t got mentioned. | don't know we were
t here.
Q Yeah. Well, ny understanding --
A Ch, okay.

Q -- was that you were telling nme that you
di sagreed with --
A Oh.
Q The original question | had, did you agree in

a general nature with M. Fuller's depth allocations
anongst the various kinds of boats.
A Ri ght.
Q And you sai d no.
A And | said no.
Q And so now we were getting specific, and we
had started with canoe.
What's wong with M. Fuller's canoe depth?
A Vell, first, he was counting all of the
vehi cl es based on their draw, rather than a required
depth, and they are different. You need a safety
mar gi n.
He doesn't consider the 3 foot --
Q Let me just stop you right there so that |
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don't remain --
MR, MURPHY: Can we |et him answer the
questi on?
MR. HELM Yeah, if | could understand
what he was answering. So if you' d let me --
MR, MURPHY: Well, | think he should get
a chance to answer the question first, before you
continually interrupt him
MR HELM Do we want to play court?
Because |'d be delighted to play court with you. |
think I can handle it.
MR. MURPHY: | want to play civilized.
BY MR HELM
Q What | want to know is the distinction
bet ween draw and depth, so that | understand your
testi nony.
A As | understand it, when you neasure fromthe
waterline down to the bottom of the keel, bottom
what ever the | owest bottomis, that's the draw of the
boat, and it varies on how loaded it is. The depth of
wat er has to be greater than the draw, because you're
not in a flat, nicely scul ptured, clean canal. You're
inariver.
So if you say that a river is 2 feet in one
poi nt, that doesn't nean you have 2 feet for the whole

Coash & Coash, Inc.





SALT RIVER VOLUME 8 11/20/2015 Page 1754

O© 0O NO Ol WN -

NNOMNNNMNNNRPRPRPRPRRPRPRERPRREPR
O WNRPROOO~NOOUDNWNLERERO

river. And so you need to | eave a safety margin

Q So when -- if | understand what you're
saying, when M. Fuller made the determi nations -- and
|'mgoing to stick wwth a canoe at this point, because
that's the thing we've been tal king about, and he cane
up with 6 inches, what you're telling me is that
6 inches does not take in to consider whatever safety
margi n woul d be appropriate for the canoe?

A Ckay. The 6 inches was the m ni mum depth
requi rement for canoes for recreational purposes,
modern boats.

Nunmber one is, M. Fuller did not consider
the mninmumdepths. He applied those m ni num depth
criteria to depths that were greater than m ni num
That's i nproper.

Number two, he didn't consider the fact that
a boat or a canoe that's being used for trade and
travel will probably or should be carrying nore than
just the one individual. And so that will cause it to
be deeper.

Goi ng back to the mninmumdepth, as | said,
it's the 6 inches. |If you're going to use the 6 inches
and you do go out there and find the m ni mum dept h,
then that's probably okay. But if you're not going to
do that, then -- that's okay for recreational trave
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w th nodern boats. |If you're not going to do that,
then you need to come up with a standard that tells you
whet her or not you're going to be able to nake it
through the river based on, say, the gage depths. And
that's where the Utah case cones in, because the
Special Master listened to all that testinony, talked
to the people who actually did the boating for
commer ci al purposes, and determ ned a nean average
depth of 3 feet was what it took

Q | amtotally confused. Let's see if | can
unconfuse nysel f.

What you're saying is that M. Fuller got the
wei ght wong, in that he did not include enough load in
t he boat when determ ning the depth of flow it needed.
That's one problem right?

A Yes.
Q Ckay. Then the next problemis he did not
consider that a proper -- if he had a properly | oaded

boat, whether there would be enough water to get that
boat down the river?

A He consi dered whet her there woul d be enough
wat er, but he did it wong.

Q Ckay. How did he do it wong?

A He found the depths at cross sections that
were not the m nimum depth cross section, and he took
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the criteria for the mninmumdepth cross section and
applied it to the depth.

The second thing he did wong was he didn't
model the river correctly in the | ower reaches, in sone
of the reaches, to find the depth that really would
have been there. Even though he had two channel s that
woul d both be carrying low flows, he assunmed it all
went into one channel and ignored the second one.

| al so have a problemw th his Manning's n,
but I don't think that's going to decide this case.

And probably something | forgot, but I'Il bring it up
if 1 need to.

Q The two-channel issue, can there be two
channel s where one of them doesn't have water in it?

A If the second channel is higher, yes; but
we' ve got channels with the same bottons.

Q Ckay. So your assunption for your conpl aint

against M. Fuller's work to that extent is that the
two channel s had identical bottom el evations?

A Substantively. | mean it could have been an
inch or two one way or another. That's not ny
assunption. That's based on the cross sections he
produced.

Q | flat don't understand your discussion about
the mni mum depth cross section. Are you telling nme
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1 that what we have to do is find the m ninmum depth on a
2 river and use that cross section to determ ne whether
3 the entire river is navigable?

4 A ["'mtelling you that if you use the two

5 sources he used, Cortell and Hyra, who established

6 criteria for nodern recreational boating, and if that's
7 acceptable, then you have to use the entire set of

8 criteria. You can't say, oh, well, they decided it

9 required a mninmmdepth of 6 inches, so |'mgoing to
10 take that, and then I"'mgoing to go find the deepest
11 cross section that | can use and conpare the 6 inches
12 to that. That's just engineering m stake.

13 Q So if | get what you're telling me now, is
14 you go to the Salt River, you find the m ninmum depth
15 cross section.

16 A Yes.

17 Q All right. And you use that m ni num depth
18 «cross section to neasure whether the stream the river,
19 is navigable?

20 A No. I'msaying if you' re going to use Hyra
21 and Cortell as your source to devel op the

22 net hodol ogy --

23 Q Then that's what you do?

24 A -- you've got to use the whol e nethodol ogy.
25 You can't just pick one nunber and then apply it
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differently. That's w ong.

Q But am | right in what ny understanding is;
that using the Hyra and Cortell, you pick the m ni num
cross section, and that's what controls the
determ nation?

A They had sone other things, but, yes, that
was the primary thing that he | ooked to, was the
m ni mum depth. So that's the standard he picked, and
it should be used consistently.

Q Okay. Now, with respect to that specific
standard, the assunption that makes is that cross
section that shows the mninmumdepth is going to
require you to get out of the boat; you can't go any
further?

A No.
Q Gound to a halt; there's not enough water?
A What they're saying is that for recreationa

purposes, and | keep enphasizing, it's nodern
recreation; not the custonary, normal travel at the
time of statehood.

But assuming that's relevant, the nodern
recreation, they're saying a person who -- if the
m ni mum depth is below 6 inches, people aren't going to
use it for recreation and, therefore, they're not going
to consider the boat -- or the river to be useable
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23
24
25

for --
Q Recreational |y navigabl e
A Yeah.
Q ['ve invented a new term
A I like it.
Q

And what |'mdriving at, the reason they
consider it not recreationally navigable is because
there's not enough water to float ny boat, right?

A | think your word about --
Q | can't go down it.
A Well, you may be able to go down it, but

you're going to scrape things up or you're pushing it
wth a paddle. It's -- they don't think people will do
it because, you know, recreation has the criteria of
fun. Work doesn't have to be fun. | nean | know this
is, but it's not always this good, you understand.
Q Thank you.
CHAI RVAN NOBLE:  You done?
MR HELM That's a voice crying in the
night, if I've ever heard one.
BY MR HELM
Q So what other problems -- does that fully
di scuss the m ni mum depth probl emyou have with
M. Fuller? Have we got everything --
A | also had --
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Q -- that you hate canoes about?

A What ?

Q W' ve got everything you hate his anal ysis of
a canoe out on the table?

A The other was we had di sagreenents about his

flows and how he devel oped them particularly the
medi an. So that would influence the answer.

Q That's your discussion about 990 and 12,
what ever it was?
A Yes.

| mentioned Manning's n. And, of course, the
other question is, is a standard for nodern
recreati onal boating the appropriate standard to use
for a test of navigability for title purposes.
And your opinion is?
No.
What do you think the appropriate test? It's
j ust that 3 feet?
Mean average depth of 3 foot at the gage.
Now we got it all on the table?
Probably not, but --
Good enough for governnment worKk.
| think it's close to date.
Al right. Wat about -- that's canoes.
What about flat-bottom boats; sane basic gripes?

O >0

O >0 >0 >
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A Yeah, and the criteria is different. It's
not 6 inches. | think it's 1 foot. But --

Q What ever it is --

A -- the same argunents would apply on how he's

applied it to flat-bottom boats.

Q Ckay. What other kind of boats did you --
rafts, | guess?

A Vell, the Special Master, in comng up with
his criteria, said that rafts were used for short
reaches only. So he did consider them kind of.

Q So did he mess up his calculations for rafts?

A No, he still came up with nean average depth.
Ch, who "he"?

Q "He" be M. Fuller.

A Ckay.

Q That's who |' mtal ki ng about anyway.

A | was tal ki ng about the Special Master.

Q Ch, okay.

A He did just fine.

Q What |'mtrying to find out is, is it just

that you conpletely disagree with M. Fuller because of
t he met hodol ogy he chose? He did not adopt the Speci al
Master's 3 foot determ nation for the Salt River, and
so his determ nation is no good?

A Plus, he didn't nodel the depths or get the
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correct depths for given flows, and he didn't use the
correct flows.

Q And that applies across the spectrum of
boat s?

A Yes.

Q 58. Wth respect to nodern boating, is it

your inpression that the evidence of nodern boating
that's being presented by M. Fuller, for exanple, is
being presented to prove that actual boating took
pl ace, as opposed to the river could have been
susceptible for navigation?

A | think he's trying to use it for both.

Q OCkay. And | take it you would find it
obj ectionable for both categories?

A Yes.

Q And for the same basic reasons that you have
enunci ated here and just gotten through, that's why
it's objectionable?

A What | got through was the depth discussions.
Q Ckay.
A We have all the durability discussions and

the fact that the boats can take a | ot nore abuse now
than they could at statehood.

Q Ckay. So you got -- other than durability,
anyt hing el se?
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A In the case of inflatable rafts, the fact
that they just weren't avail able at statehood, so they
can't be nmeaningfully simlar.

And the argument for canoes -- | know we've
tal ked about canoes. -- | don't think they were used
before statehood. One nore instance where it was used
that | had mssed. M. Burtell pointed it out. The
Hayden trip used a dugout canoe, but that tends to
indicate they really don't work, because the whole trip
failed.

Q But maybe M. Hayden had seen ot her people
usi ng dugout canoes on the Lower Salt River, or do you
think he just built himself a dugout canoe and went
off, so to speak?

A | think he went up there, and then when he
got up there, that was how you were going to build a
boat. So they built a dugout canoe. But we're
specul ating all of that out of a very short article or
couple articles.

Q On that page you tal k about Montana PPL?

A Yes.

Q And | would like you to give ne the specific
reference, if you can, in PPL where they say using
modern boating is wong as a matter of |aw

A OCh, wait a minute. Sorry, | was in the wong
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deci si on.

On page 21 of the Montana deci sion
i medi ately after the heading B, as in boy -- that's a
capital B. -- they state, the Supreme Court states,

"The Montana Supreme Court further erred as a natter of
law in its reliance upon the evidence of present-day,
primarily recreational use of the Mdison River,"
period, closed quote.

Q And that's what you're relying on, and that's
all you're relying on?

A ['mrelying on that for saying a matter of
| aw.

Q Yeah.

A ['mrelying on other things for the matter of
fact.

Q Ckay. Moving right along, page 61

A ['mthere.

Q At the bottom of the page you're talking

about beaver dans again, and you're telling ne that
wood rafts woul d have a major problemw th a beaver
dam

A Yes.

Q And M. Fuller has testified that at least in
a number of instances, the way boaters handl e beaver
danms is they sinply slide over the top of themin their
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1 boat?

2 A First, | haven't heard himsay that with

3 regard to wood rafts, which are a different type of

4 vehicle.

5 Q Ckay. You don't dispute that concept,

6 though?

7 A | do, because the canoes and the boats they
8 wuse today are -- well, the canoes that he's talking

9 about are made out of Royal ex, which is so nuch

10 stronger and so nuch nore durable than wood. You can
11 throwit off a rooftop five stories high and it's fine.
12 Wod won't do that.

13 Q Are you telling nme that all the trappers and
14 people who traversed all of the Eastern states, in the
15 days when all they had was a good ol d birch bark canoe,
16 did not slide over the top of beaver danms in that

17 canoe?

18 A | see no evidence that they did. | would

19 doubt -- if the water was deep enough going over the
20 dam you probably could do it. |It's going to depend a
21 1ot on how big the damis and how deep the water is.

22 Q Ckay. So you just basically don't know?
23 A | don't think so, but I don't have any
24 docunent ati on

25 Q So that's Gookin on beaver dans?
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1 A Gooki n on canoei ng.

2 Q Beaver dams and canoei ng?

3 A Yeah

4 Q So now tell me why, if I had ny trusty wood
5 raft, | couldn't do the sanme thing?

6 A A wood raft is going to be a ot w der and
7 heavier, because it's made out of solid wood; whereas
8 the canoes have ribbing and so forth, rather than what
9 I'mthinking of is |ike some wood | ogs or planks stuck
10 together.

11 The wood raft is structurally nuch nore

12 inferior, and it would be harder to carry, because a
13 canoe you can turn upside down, and if you're stronger
14 than me and it's a small enough canoe, you can just

15 carry it over; but wth a raft, you' re going to need at
16 least two people, because it's just a flat piece.

17 Q I think we went astray, because |'m not

18 talking --

19 A Ckay.

20 Q [''m asking you why | couldn't paddle up to
21 the beaver damin ny wood raft and slide over the top
22 of it --

23 A Oh.

24 Q -- assumng water's flow ng over it,

25 obviously, or even though it's going to be shall ower
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than the wood raft?

A If the water was flow ng deep enough over it,
then you mght be able to do it; but the wood raft, due
toits structural inferiority, would have problens with
a vertical drop

Q Wul d a wood raft be structurally inferior,
in terms of strength, to a birch bark canoe?

A I think so.

Q Sol i d wood?

A Solid wood in one direction, but only a few
supports in the other, and it's not designed. 1It's

just thrown toget her

Q And what you're tal king about is shape then?

A In large part, yeah.

Q Same set of questions with respect to a
flat-bottomboat. You say they can't go over beaver
dans either.

A I think it would be harder. For exanple, the
Edith is a flat-bottomboat, and if you're going to
take the Edith with 850 pounds of |oad, that's a ot of
wei ght to have -- to take over the damand hit the dam
with. So you've got a lot of force. You're pretty
much going to need to enpty it, get somebody to cone
w th you, even though it's a one-person boat, lift it
over, and refill it.
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Assum ng you're goi ng downstream
Yes.

W have a beaver dam

Yes.

Does that slow the water down?

Upstream of the beaver dam yes.

So why am |l going to hit this beaver damw th
a trenendous anmount of force, assumng |'ve got a

paddl e or two paddles in ny hand and/or a board and I'm
payi ng attention and have at |east eyesight as good as
m ne?

O >0 >0 >0

A | have no idea how good your eyesight is,
but --

Q I[t's very poor.

A -- if you're going at the dam and you go up

toit very slowy, you're just going to stop.

Q Ckay. But so what you're saying is, if
you're going over this lake that's created by the
beaver damthat's at |east 3 feet deep --

A Yes.

Q -- and I"'mgoing too slow, |'mgrinding to a
hal t ?

A Ri ght.

Q [f I"mgoing too fast, |I'mgoing to destroy
t he boat ?
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A Ri ght.

Q OCkay. Is there a mddle ground, when |'m
going the right speed, because I'ma trapper and |'ve
been doing this all ny life and | get to the beaver dam
and | hit it at the right point because I know where
the low spot is and | can slide across the danf

A | think that's pretty nuch a specul ation that
that coul d be done, because you've got to realize, the
beaver damis probably stronger than your boat.

Q Do you have any specific evidence of this, or
Is this just Gookin on early navigation by settlers of
the United States in birch bark canoes and fl at-bottom
boat s?

A |'ve presented ny evidence concerning wood
strength and the fact it's a very weak structural
material. And so if you're trying to say is there a

speed where you could go over the dam which has pointy
sticks sticking out of it in various directions, break
t hrough that and go over, but not break the dam-- or
break the boat? | think it's unlikely that you could
do that consistently and get through.

Q So what you're saying, all those fellows who
cane over and went beaver hunting back in the 1700s or
the 1600s, or whenever those top hats were popul ar,
woul d have conme up on the beaver dam stopped, carried
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their boat around it or over it, and put it back in the
wat er and gone on; they would not have navigated the
beaver damw thin their boat?

A Ckay, first, they didn't do that in Arizona.
They didn't use boats.

Q No, | understand that. | said -- I"'mtalking
about before anybody got here. You know, we're back in
New Engl and.

A Ch, not here.

Q [t's 1600. |1'mout on the Tioughnioga R ver
and |1'm beaver trapping, all right. I'mfamliar with
that. | even did it alittle.

A Ckay.

Q And would | stop the boat, get out and carry
it over; or would | just paddle over that?

A Probably you woul d stop the boat, get out,
set a trap, and then carry it over

Q Ckay. And then sooner or later 1'"'mgoing to
cone back to it, right?

A Yeah.

Q And if |'ve got a beaver, |'ve got to take

the trap and pick it up, and then I'm going on
downstream and so I'mgoing to lift it over it twce
I's what you're saying? Three tinmes; once comng up
tw ce going down?
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A No, because probably when you went to get the
beaver, you would just |eave that on the downstream end
and take the beaver and throw it over the dam

But if you're going to keep going, yeah, then
you have to lift it up.

Q And that's your perception of how the
trappers won the West, so to speak?

A Yes, on the Eastern rivers, which are
significantly different.

Q Right. But those fellows cane West, didn't
they, as times expanded?

A Yes, they did, but they didn't even try to
use boats here, except on the San Pedro and Col orado.

Q While we're there, that question | would have
cone to at some point, but | mght as well get it right
now. | was confused about M. Pattie. There's no

question in your mnd that M. Pattie used a boat on
the San Pedro, right?

A Ri ght.

Q And there's no question in your mnd that he
used them on the Col orado?

A Ri ght.

Q And the thing that was confusing to ne, that

why woul d a guy who was trappi ng beaver and using a
boat to do it on those two rivers then not have done it
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when he was trapping beaver on the Salt? Doesn't he
still need to get across the stream and nove up and
down that streamto set his traps and then go check his
traps, what have you?

A He still needs to do that, but fromhis
accounts, he normally did it on foot or on horseback
going up and down the river and across. And he talks
about he built the canoe because they were in a flood
condition and one guy had gotten killed trying to go
across on horseback. That's when they built the canoe.
And I"msure they didn't keep using it, because when
they got to the Colorado River, he had to build anot her
one.

Q [''mnow on inflatables, which is on the next
page, | believe.

A Yes.

Q And you tal k about inflatables not being
practicable at statehood in the first -- do you see
t hat ?

A Yes.

Q I's that Gookin on inflatables, or do you have
sone authority for that?

A | have a fair amount of authority. 1've got

the fact that when you |l ook at their literature about
the history of inflatables, they talk about them being
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1 used as pontoon bridges and as, |ike, on |akes or as a
2 short-termlifeboat on the ocean. They don't talk

3 about them going up and down rivers.

4 The second point is | know that the rubber

5 characteristics changed dramatically with the invention
6 of carbon -- or the discovery of carbon bl ack

7 Q But why do those -- how are those two things
8 inpracticable? | nmean assumng | had a boat, assum ng
9 it was an inflatable, and assumng I'min the Salt

10 River Valley, what's inpracticable about nme throw ng
11 that thing on the river and using it, assumng there's
12 enough water there?

13 A H storically, people didn't use the rubber
14 Dboats because they weren't strong enough. The seans
15 popped open. They couldn't handle any collisions to
16 speak of. That's why they used themfor I'mgoing to
17 put a pontoon boat in and that's going to be stagnant,
18 standing in one place. 1'mgoing to go on a | ake.

19 Q You put a pontoon boat in presumably to

20 support sonething?

21 A To create a crossing.

22 Q Yes. And when you put wood on top of it and
23 you --

24 A Probabl y.

25 Q -- you run horses or wagons across it --
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A Ri ght.

Q -- does that vibrate the pontoon boat --

A | -- go ahead.

Q -- and create issues with the boat in terns
of its ability to stay afloat?

A It would inpact the |ogs, which would, yes,

vibrate the boats; but it wouldn't create tensile
stresses by hitting the boats and pulling on the
rubber. Plus, | think they did just have problens,
that sometimes they sprung a | eak and they had to go
bui | d anot her one.

Ch, the other aspect is there's evidence that
the construction techniques used to build themdidn't
hol d the boat together.

Q Wiy did they keep buil ding themthen?

A Well, they did --

Q Sucker born every mnute, was that the
t heory?

MR. MURPHY: Can we | et him answer
again, M. Heln?

THE WTNESS: | don't think they built a
lot of them They built, as | say, sonme for pontoons.
You could take it on the | ake, because that's a nice
still body. You're not running into things, hopefully.
So they had ot her purposes.
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But when you're tal king about goi ng down

a river, you need sonething a little stronger, and they
didn't have the rubber. Rubber was very weak until
carbon bl ack and until they figured out how to do the
seans better.
BY MR HELM

Q Now, my understanding is you're not a
historian, don't claimto be?

A And | thought | said | was on the Gla --

Q No, | understand specifically.
A -- and Salt and the Pina.
Q But what | want to knowis, did you have --

you' ve tal ked about history and things way beyond the
Pi mas, haven't you?

A Yes.

Q You' re tal king about the history of rubber
boats right now, as far as | get?

A Ri ght.

Q Ckay. And so ny curiosity pops up at that
point. Did you have a historian working with you that
hel ped you on this?

A No. | went and found the evidence. Wen
heard rubber boats, ny imedi ate reaction was why
weren't they nore preval ent, because there was no real
di scussion of them And so | went searching and | went
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and found the advances in technol ogy, and | | ooked at
themw th an engineering eye. And carbon black was a
maj or step forward. Plus, | had the Rubber Division's
articles on the history of rubber boats, and they say
around 1900 the advances of rubber manufacturing made
it possible to build nore durable rubber inflated
boats, but these crude craft had inherent defects, and
they tended to split at the seanms and folds due to the
| ess-than-opti mal nmanufacturing of the rubber.
So |'mlooking at a qualified source that

tells nme this.

Q Ckay. So to kind of sumthat out, what it
Is, isit's Gookin on the history of rubber boats in
his capacity as a nonhistorian, wthout any help froma
hi storian, assessing the history of a rubber boat?

A Vell, tonme, it's nore of an engi neering
question, because |I'm | ooking at manufacturing
t echni ques and tensile strengths.

Q Have you ever seen -- well, | think you have.
You said you' ve seen these fol ks who are kind of the
replica freaks, who go out and build replicas of old
boats and then use them today?

A The only one |'ve ever seen was M. D nock or
D nock, when he testified here. 1've heard of them
Q You acknow edge that those kind of fol ks were
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around and they were around in nodern tines, and that
they build boats that at |east they think are exact
replicas of boats that existed historically, and then
they go out and use themon rivers?

A Yes.
Q Ckay. And you, in fact, know about
M. Dinock and the Edith?
A Yes.
Q And he used that on the Lower Salt River?
A Yes.
Q

And | guess nmy question is, if |I take a boat
that is historically correct for the time frane of
statehood in Arizona and | use it in a comerci al
fashion in nodern day time, have | solved the issue of
modern boating? That's nodern boating, and |' m doing
it today, but it's in an old boat.

A If the river is in the same condition it was
in the century and a half ago condition, yes.
Q Ckay. How does that work in the situation

we've got? And let ne just give you kind of a
hypot heti cal .
We have a river that is wholly diverted.
A Yes.
Q That is damred up
A Yes.
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Q But there's still sone water in it, all
right. | nmean it's clearly not in the condition it
woul d have been had we not had the dans, if we had not
had the diversions, if we had not had the interruption
in the type of river it is. So it's got |less water in

it. It's got a different bottom may have different
shapes. But you can still navigate it in an old boat.
I's that good enough to establish navigation?
A I don't think so.
Q Why not ?
A Because it's not in its ordinary and natural
condition. If it was in its ordinary and natural

condition, it mght have been easier; it mght have
been harder. W don't know.

Q But it's a hard-and-fast rule, is what you're
telling me; that even though I have a lesser quality
river at this point in tine that I amusing that boat
on, that's not evidence to show that if | could use it
on the lesser quality river, | could use it on the

better quality river, when there was lots of water in
it?

A You have absolutely no idea if it's a better
or lesser quality river that you' re on
Q Vel |, but suppose | do. Let's just assume

that | know that there's |less water going down this
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river than there was when it was in its natural and
ordinary condition

A Then you don't need to worry about
navigability, because you're God, and you coul d' ve put
the water in and done it back then

Q Ckay.

Page 70. And there you're tal king about

canvas canoes --

A Yes.
Q -- fair enough?
A Yes.

Q And sinple question. Are these your
conclusions, this is Gookin on canvas canoes, or do you
have sone specific itens that you can identify that
tell us how you got to these concl usions?

A Vell, | put quotes in and | cited to them so
| think that kind of tells you. 1've done that
t hroughout the report.

Q So your whol e basis for your assessment on
canvas canoes is a footnote to sonething called Mller?

A Actual ly, nmy basis for canoes, there are two,
several bases. One, | |ooked at M. Fuller's pictures.

' m enough of a hydrologist to know that the Iines
shown in Figure 1V-3 aren't very conducive to
maneuverability. That's ny technical expertise
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speaki ng.

Second, | did look at authorities, who talked
about how filler changes in canvas have changed and are
stronger than they used to be. And, again, stronger
means nore durable, which neans, as M. Fuller has told
us, that you can boat rivers that are shal | ower and
more rocky than you could with the old boat. That's ny
ar gument .

Q So you've got one authority that you cite,
Mller, and two pictures of canvas canoes; is that
fair?

A Yes.

Q And with respect to the Kolb brothers
picture --

A Yes.

Q -- that's on the Colorado River, right?

A | woul d assune so, but | don't know

Q Ckay. Not unreasonabl e assunption?

A Probably. | nmean | know Kol b was big on the
Col orado River.

Q My question would be, does that nean canoes
were used on the Col orado R ver?

A Well, at least to sit there once, yes.

Q Ckay. The guy was just holding the ores up
in the air, huh?
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A Yeah, and assuming that's the Col orado River.
Q Sur e.

A Probably is.

Q | accept that.

Referring you to page 73, at the bottom of
t he page you give us a quote that goes over onto the

next page?

A Yes.

Q And ny only question there is, this quote is
applicable to the Upper Salt, correct?

A Yes. It's fromthe Forest Service, for their
reach area of governance.

Q Going on to the next page, you talk about the

price of boats or canoes, and you've got a $1, 282
nunber out there?

A Yes.

Q I's this Gookin on econom cs, or do you have
an actual citation that tells us that that's the
nunber ?

A Yes. | used the CPI

Q CPl from --

A The Consuner.

Q You went and found the price of a canoe back

whenever that price was, and you adjusted it every year
for the CPl and came up with a price at sone date in
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current tinmes?

A Yes. The State presented the prices for the
boats in the Sears catalog at the tinme. | know how to
read a nunber, | know how to do a CPlI cal culation, and
| got a price.

Q Ckay. So this is Gookin on economcs, right?

A Just neans | went through high school, maybe
grade school even

Q Page 79, you're tal king about the Specia
Master and his list of boats and things?

A Yes.

Q And you indicate canoes are not nentioned on
any of the Master's |ists?

A Correct, the list that they presented as
to -- well, actually, | relied on Fuller, who had

reviewed the lists of the Special Mster, and he had
printed those, and | relied on that.

Q And fromthat, you cane to the hard-and-fast
concl usi on that canoes were not appropriate to judge
navigability on the Salt River by?

A That's one of nany reasons, yes.

CHAI RVAN NOBLE: M. Helm could we
break for lunch at this tine?

MR. HELM Boy, | was having so nuch fun
| wasn't even hungry, but | would be happy to.
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CHAl RVAN NOBLE: We were too.
Let's come back at 1:15. Thank you.
(A lunch recess was taken from
12:02 p.m to 1:22 p.m)
CHAIl RVAN NOBLE: M. Gookin, M. Helm

ready?

You have two hours.

MR HELM Ch, that's troublesonme. 'l
try, though.
BY MR HELM

Q Ckay, M. Gookin, we've got to go quickly, so
|'"mon page 84 and it's just a sinple question. You
give a citation to Arizona Appellate Decision, 28-29,

and | don't know how, as a lawer, | find that decision
identified that way. So if you could tell me the name
of the case, | would appreciate it.

A Ckay. | have to confess, | should have put

it in the bibliography, and | did not.

Vait, let me check the -- what did it say?

Page 28. That would be the W nkl eman deci si on.
Q Ckay. Thank you.

Next reference is to page 86, and there in
the first two lines you talk about the Salt River being
totally conmprom sed by nonl ndi an devel opment by 1939.

A Yes.
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Q Wasn't it really at least totally conprom sed
when they opened up Roosevelt Danf?

A It was badly conprom sed by 1885, and it got
a |l ot worse when Roosevelt. Al | was trying to get

across is the last source of water for the river, the
Verde, had been danmmed up then

Q Page 87, you're talking about "...we are
interested in the natural conditions as of statehood,
we need to consider the channel data that occurred
between 1906 and 1915."

Is that the time frame under which you | ooked
at the channel to determ ne whether it was inits
natural and ordinary condition?

A For the channel, yes.

Q So you | ooked at the flows for prel860 to
1800, as Wnkl eman directed; but the channel you
restricted yourself to 1906 to 1915, have | got that
right?

A Yeah, for the one channel of cross section I
did. It was based on that.

Q This is page 91. You tell us that in
accordance with directions fromthe Supreme Court and
the Appellate Court, | have broken the river
configuration into three periods; predevel opment,
st at ehood, and current.
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A Yes.

Q Specifically, what citation directs you to do
that fromeither the Supreme Court or Appellate Courts?

A Vell, the Appellate Court tal ked about using
the 1800 to the 1860s or '70 period, which they
consi dered predevel opnment. The statehood is The Dani el
Bal | |anguage, which is cited in both cases. And the
Montana dealt with whether or not you used the current
period and what it takes to use the current period and

so forth. So | looked at all three.

Q Page 92, you have a picture of the M)jave
River in California?

A Yes.

Q Can you tell me the flowthat that is
handling at that tine the picture was taken?

A No cl ue.

Q Got an estimate?

A | gave up trying to estinate flows a | ong
time ago.

Q [t's not nmuch water, is it?

A No. It's very little.

Q Wuld it be, at least at this point,

somet hing that you would consider to be in a drought
condi tion?
A The Mj ave River?
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Q Yeah.

A I think that's alnost flood stage.
Q Basef | ow?

A No, | doubt it.

Q So you think this is about baseflow for the
Mbj ave River?

A I think, if it's the one I'mthinking of.
The Mjave River is epheneral. | could be on the wong
river.

COW SSI ONER ALLEN:  No, you're not.
THE WTNESS: |'mnot on the wong
river?
COW SSI ONER ALLEN:  ( Shook head.)
THE WTNESS: Okay. | trust
Conmi ssioner Allen on that.
BY MR- HELM
Q Page 93, you're saying that in the -- prior

to European occupation, that the river, the Lower Salt,
was, if | understand it, braided approximately
80 percent of the time?

A ['msorry, | mssed the year.

Q Pre- Angl o showing up. | think that's what
this is in reference to.

A Ch, yes. By the 1860s, yes.

Q And what is your authority that it was a
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brai ded river at that point 80 percent of the time?
A The survey plats by the GLO

Q And is that a reference to the -- what I'm
going to call the floodplain extent of the river?

A Vel |, they show the channels on it.

Q | understand. But those plats are show ng
more than just the low flow channel ?

A Usual | y they just show the channel as it was

when they were out there, be it low flow, high flow,
whatever. And | took all the survey plats and
estimated the | engths and came up with roughly
80 percent.

COW SSI ONER ALLEN:  Pardon rme.

EXAM NATI ON BY COWM SSI ONER ALLEN

COW SSI ONER ALLEN:  You said this is
prel860?

THE WTNESS: | should say it was
surveyed in the 1860s. It was like '67, '68.

COW SSI ONER ALLEN:  And that was by --

THE W TNESS: |ngalls.

COW SSI ONER ALLEN: I ngal | s?

THE WTNESS: And if you want to | ook,
they're in ny appendi x.

COW SSI ONER ALLEN:  Yeah, | know.
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1 CROSS- EXAM NATI ON ( CONTI NUED)

2 BY MR HELM

3 Q Page 94, just a quick one. What do you nean
4 Dby the termnology "live river"?

5 A Aliveriver is a flowng river.

6 Q So did the Salt River beconme a dead river at
7 sone point?

8 A Pretty nmuch once Bartlett Damwas built, the
9 Lower Salt River becanme a dead river.

10 Q Page 99 you set out a nean, a nedian and a
11 low. And as | understand that, that would basically be
12 the flows at the confluence of the Verde and the Salt;
13 is that correct?

14 A Yeah, inmediately bel ow

15 And you asked me to bring it up, but these
16 were the figures that | developed in the Gla report
17 and brought forward to this report.

18 Q Thank you. And that's the figures that are
19 on page 99?

20 A Vell, 98, 99. 98, 99 and -- oh, and -- yeah,
21 just 98 and 99.

22 Q ['mon page 103 now, and | ama little

23 confused by your Footnote 15. You say "the natural

24 mean average flow' -- |I'mnot sure what that neans. --
25 is only exceeded 20 to 25 percent of the time, and so
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that is not enough to meet the test for ordinary.

A Ckay. The nmean average flowis sinply what
most people call the average. And before that | said
the natural, | think --

Q You di d.

A -- which neans |I'mlooking at the pre --

Q VWhi ch you defined that earlier, so | didn't
go back to it again

A Ckay. It means the predevel opnent average
flow

Q 80 percent?

A No, it nmeans the average flow, the

predevel opnent average fl ow.
I's what the word natural alludes to?
In terms of when | say natural nean annual
Ch, okay.
The phrase nmeans that.
That flow occurs or it's exceeded about 75 --
excuse me, 20 to 25 percent of the time. 10 percent of
that 20 to 25 percent is above the 90 percent -- or
10 percent high flow So you're down to a very small
percentage of time that you're considering.

Now, |'ve never read clear direction. | know
that you can lay out for certain seasons, but | would
question whether or not the |egal standard would permt

>0 >0
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you to just only do the boating 10 or 15 percent of the
tinme.

Q Ckay. Page 106, you've got a diagram
there --

A Yes.

Q -- on which you show the nean, the nedi an and
the m ni mum

A Yes.

Q Wul d you tell me where the 90 percent |ine
or the 10 percent high |line would be?

A | did not put themon, and | didn't calculate

them The m ni mum woul d be the sane as the 10 percent,
the bottom 10 percent.

Q Sure, | assunmed that was right. You're
m ssing the high 10 percent?
A Yes.
Q And we don't have any idea where that falls

internms of feet, other than it's at |east a tad bel ow
4.5 feet?

A | would think so.
Q Wuld it be above 3 feet there, do you think?
A Just a second.

| think it would be right around 3 feet.
You' ve got the nedian at about 2?
Yeah. No, the nean.

> O
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Q ['msorry, yes, the nmean

A But I don't know. | didn't calculate it, is
the correct answer.

Q Page 108. On the top of the page you're
tal king about extra-ordinary flows. Are those flood
flows that you're tal king about? Third |ine down.

A Yes.

Q Wul d those -- when you use that term
"extra-ordinary flows," are we always referring to a
fl ood event?

A It would be possible that | could have been
tal ki ng about the drought, but I don't renenber ever
doi ng that.

Q Page 111, you say that here M. Fuller should

be show ng the worst case/shal |l owest cross section.
That's a reference to our earlier discussion using,
what was it, Colbert or whatever, Colbert and -- [sic]

A Col bert and Hyra m ni mum dept h di scussi on.

Q Yeah, right. That's what that's in reference
to?

A Yes.

Q Page 115. Does the neans that the rivers the
Special Master in the U ah case was considering -- were
they different than what the Salt woul d have been?

A The means?
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Q Yeah.
A ['msorry, I'mnot seeing it on page 115.
Q Vell, where | have it marked on mne is with

the statenment, "However, the floods that the Utah
Speci al Master considered had slower rises and sl ower
falls than the Gla...due in part to the | arge areas
that they drain," and that kicked into ne that
questi on.

And so | just want to know if the Salt nean
is different than the nmeans on the rivers considered by
the Special Master in Utah?

A I'malnmost certain that -- the mean flow, you
nmean?

Q Uh- huh.

A Was |ower on the Salt.

Q So it was different?

A Yes.

Q On 115, you start at the bottomtal ki ng about
mar shl and?

A Yes.

Q And can you give nme any places on the Lower

Salt where marshes invaded the | ow fl ow channel of the
Salt River?

A I just don't know. | know the USGCS said it
was marshy there on the -- just to the north of the
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I ndi an Reservation or on the -- on the northwest
boundary of the Indian Reservation, the Gla River
| ndi ans.

Q You don't know what they were tal king about
when they said -- what nmarshy was a reference to, other
t han soggy ground sonewhere down there?

A They said marshy, boggy, slime. They kind of
just made a general witten description that was not
too pl easant.

Q Sure. And fromthat you drew the inplication
that there would be some marshlands in the channels of
the Salt?

A | think it's a good chance.

Q Ckay. But you don't have any evidence that
says, "Look at this, John. There's a picture of a
marsh in the mddle of the Salt R ver"?

A No, | do not.

Q You' ve heard the testinony here regarding
sand bars; that they don't really present nmuch of an
obstacle to a boater because they can either boat
around themor they just drag their boat across them
or | think Jon even tal ked about pushing it across,

W thout getting out, with his paddl e.

A Yes, and | also read the Special Master's

reports tal king about other ways they got around sand
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bars.

Q Ckay. Do you have any actual evidence that
you can point to and show nme a sand bar in the Salt
River that actually acted as an inpedinent to
navi gation, assum ng navigation would have occurred on
the Salt?

A | never indicated they were.

| was just giving context for the quote that
fol l owed that sentence.

Q [''m sonetines too literal

On page 126, you're tal king about an O egon
Appel late Court Decision. And is that the Haselton
deci sion that you're tal king about or sone other
deci si on?

A Yeah, the John Day R ver was the Haselton
decision. [It's in the footnote.

Q Ckay. Well, I'msaying that's the -- when
you say "The Oregon Appellate Court Decision does talk
about," and so I'mlooking for -- as opposed to saying
"Hasel ton tal ks about."

A Oh.

Q That is the Haselton reference?

A Yes, and check the footnote. It gives you
all those numbers |awyers |ike.

Q Yeah, | know it, but that's all I'mtrying to
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get.
I's Exhibit Bto this report your conplete
list of authorities you rely on?

A As of the tine of the report, yes. There
wi |l be a supplemental one for the PowerPoint that
lists a few extras, a few nore, but not many.

Q Ckay. We're now done with your report, which
means we're maki ng progress, but we're not done yet.

We have your PowerPoint to talk a little bit about,
because sone of the things in your PowerPoint, at |east
| didn't see them show up in your report, but we're
narrow ng it down. And, regrettably, | have to wait
while this stupid thing goes through the turnoff
process on this thing so I can get to the next.

So if you want to get your PowerPoint out,
"1l start zipping through that, if I can

CHAIl RMVAN NOBLE: M. Helm how woul d you
like to do the PowerPoint? Wuld you like the slides
di spl ayed or --

MR. HELM There's naybe only one where
| just can't read it. | mean |'ve enlarged it as nuch
as | can get it on this thing, and it just fuzzes out,
and | want to know what the |anguage is. But for the
most part, 1'm happy here, if everybody el se i s happy.

CHAI RVAN NOBLE: Ckay. We do have the

Coash & Coash, Inc.





SALT RIVER VOLUME 8 11/20/2015 Page 1796

O© 0O NO Ol WN -

NNOMNNNMNNNRPRPRPRPRRPRPRERPRREPR
O WNRPROOO~NOOUDNWNLERERO

Power Poi nt in paper form so we could be able to
reference it.

BY MR HELM

Q The first one that | have a reference to is
your Slide 9.

A Yes.

Q And as | understand Slide 9, what you're
showing me is, with the exception of a brief period in
July, maybe, and June, maybe, maybe where they neet,
the flowin the Salt River near Chrysotile always
exceeds 50 percent of the ordinary condition; is that
correct?

A It shows that the average flows exceed the
50 percent daily condition, yes; or the average nonthly
flows, | should say.

Q And woul d your answer be the same for
Nunber 10, Slide 10, for Segments 3, 4 and 5?

A Yes.

Q And, again, it would be the sane for
Slide 11?

A Yes.

Q So, for the nost part, the river is always in
t he upper half of the ordinary condition?

A No.

Q No. Which one of those slides shows the
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river for any significant period of time below the
medi an?

A Western rivers in particular have large flood
flows, large, high flows, spring flows, snownelt flows.
Those nunbers distort the averages. So that as you can
see in chart nunber, say, 9, 10 and 11 or M. Fuller's
charts on 12 and 13, the average is always higher.

That doesn't nmean the river is always higher, because
the median is 50 percent of the days are above it and
50 percent of the days are belowit.

Q Maybe that's why |I'mconfused. | |ook at
your medi an on those three charts that we were just
tal ki ng about, and as you show the nmedian, with sone
very short periods of time in the md summer, the flows
are al ways above it.

A Yes, the average nonthly flows, whichis --

Q Vell, | take that to be the nedian. |'m
sorry. Because that's what he's got it identified as.
If it's not --

A Ri ght, the blue, the dark blue --

Q The red line is the nedian, right?
A Yes, and you're tal king about the nonthly
mean bei ng above the median, and that is true.
Mostly, | was just trying to re-create

M. Fuller's slides on these.
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Q Ckay, |ooking at Number 12.

A Yes.

Q Based on that, is it fair to say that
12 months of the year the river was boat abl e?

A | don't think you can tell

Q Ckay. It shows that the red line there is
what ?

A The 90 percent |ine.

Q Ckay. So in the ordinary course of events,
on average, because that's all we're dealing with, is
averages -- | get that. -- the river has enough water

init to allow those kinds of boats to float that are
hung onto the vertical mddle |ine?

A Are you tal king about the line that goes down
to the top of the blue shaded area?

Q Yeah.

A Ckay. Those are M. Fuller's calculations,
which | do not adopt or agree with.

Q Ckay.

A Thi s gaging station was near Roosevelt, and

it nmeasures one of the pools of water. And he used the
criteria for the mninmumcross section against the
depth data for the pools of water, and that's inproper.
Q Ckay. But that's not what | asked you. |
asked you based on this chart, it's boatable all year
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| ong, right?
A It doesn't say that, and it's --
Q Vell, that's nmy understanding of it, and I'm

asking you to tell me if |I'm m sunderstanding. The
boats that you're showing there are all below the
80 percent ordinary condition, right?

MR. MJRPHY: M. Chairman, | don't
understand. He's saying the boats that you' re show ng,
but this is M. Fuller's slide. And is M. Hel masking
M. CGookin what M. Fuller is show ng?

MR, HELM  Yes.

MR. MURPHY: He could have asked
M. Fuller. | don't know why, but --

CHAI RVAN NOBLE: So as we understand the
question, John, you're asking M. --

THE W TNESS: Gooki n.

MR HELM M. Gookin, if what
M. Fuller is showing is --

CHAI RVAN NOBLE: -- Gookin to interpret
what M. Fuller put on his slide because M. Gookin
included it in his slides?

MR, HELM That's correct.

CHAI RVAN NOBLE: Got it?

THE WTNESS: Got it.

CHAI RMVAN NOBLE: Gve it.
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THE WTNESS: Okay. The arrow and the
three dashed lines apply to the annual condition. So,
for exanple, assumng M. Fuller had done it all
correctly, you would say annually you coul d boat
slightly over 40 percent of the time with a canoe,
kayak, raft or driftboat.

And the way | get that is the top of the
bl ue shaded area is i medi ately bel ow the nedian |ine,
okay. So that is 50 percent. It's alittle below
50 percent. And we're |ooking for between the
10 percent line, the high line, and the blue line. So
there's 40 percent between the 10 percent high |ine and
the 50 percent nmedian line. 50 mnus 10 is 40, plus a
sm dge, because the blue shaded is a little below the
medi an, and you get a little over 40.

BY MR HELM

Q And if | asked you that question for the next
two slides, that | assune are M. Fuller's also, your
answer would be simlar?

A No, and that's part of the problem because,
for exanple, on Segment 5, Slide 13, you see the nmedian
has junped all the way up in the chart. And so now the
boats, it's very hard to tell, because you've got the
50 percent line at about 1,000, and you have the
10 percent low line that's somewhat bel ow the arrow,
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the top of the blue. | don't know what the percentage
inthat little gap is. But it's probably on the order
of 40 percent between the 90, the red line, and the
green; and making a guess, 35 percent below. So now
we're at 75 percent or so, 80 percent. 75, | would
say.

Q Goi ng down now to Slide 16, which is the
Thonsen and Porcell o nmean annual flow slide.

A Yes.

Q And the first thing I"mcurious to know is
why does all this matter? Because what we're concerned
about is the ordinary and natural flow condition, which
Is 80 percent of the flow, right?

A Vell, that's not all we're concerned about,
but we're concerned about that.

Q Al right, but I mean principally. And
that's what we seemto be focusing. W just seemto be
focusing on the nmedian or the nean, as opposed to what
| call the spread, the water columm between 10 percent
| ow and 10 percent high.

A It --

MR. MURPHY: Is that a question? |
didn't hear a question there, M. Chairnan.

MR. HELM Wy don't you go out in the
other room |If we want to play this, I'mgoing to do
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1 it to him and | want himto knowit.

2 CHAI RMAN NOBLE: John. John. Ckay.

3 Did you understand the question,

4 M. Gookin?

5 THE WTNESS: At this point, no.

6 CHAl RMVAN NOBLE: Gkay. Can you rephrase
7 the question?

8 THE WTNESS: | thought | did for a

9 second, and |I'msorry.

10 BY MR HELM

11 Q Sure. | just want you to tell ne why we're
12 not focused on the -- instead of being at the nean or
13 the nmedian and whether that's an average and how it
14 gets put out of whack by the floods, why we're not

15 focusing on the spread?

16 A Because the nedian -- the determ nation of
17 the median affects how nuch tinme in the spread it was
18 boatable. \Wat per --

19 Q So what --

20 A It --

21 Q What -- go ahead.

22 A Do you want ne to try again?

23 Q Yeah, | w sh you woul d.

24 A Ckay. He has a chart and he shows a range of
25 flows that's 80 percent of the time. Now, he doesn't
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i ndicate that, say, a raft can be boated any of those
days that fall in the 80 percent. He says sone of
t hose days, but not all of those days.

That | eads to the question how many days can
it be, what percentage are we tal king about? Because,
tome, if you can boat it, say, 70 percent of the tine
out of 80, it's a much stronger case for navigability
than if you can only boat it, say, 1 percent of the
time. And that's why it matters.

Q Ckay. Do you have any charts set out where
you determ ne how nmuch of the time it can be boated?
A | showed the depths for the m ninmum nedian

and mean, which gets ne up to about the 75, 80 percent
| evel , and showed none of those were boatable under the
Utah criteria.

Q Vel l, nothing's boatable -- or, well, and
don't recall any that are over 3 feet that you've
shown. But, basically, it's not a calculation, whether
it was the nean, the median or whatever. As long as it
doesn't go above 3 feet, you would say it's not
boat abl e?

A As long as it's bel ow the nean average of
3 feet, yes, it's not boatable. |It's not navigable for
title purposes, nore accurately.

Q Ckay. And | guess what |'mdriving at, or
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maybe | can ask it a different way, is did you do any

analysis on what -- within the ordinary and natura
portion of the river, the 80 percent, wthout the 10
and the 10, was -- whether the river at any point was
navi gabl e?

A Yes.

Q Ckay. \Were would | find that?
A Junp to Slide 195.

Q Can you do it without me having to junp?
Because this is way in the back of this turkey. [|'m
not tuned in by nunber of slides.

A VWll, it's the slide that shows the results

of the Manning's equation. |It's Figure 6-3 in ny
report, and | conpute, for various assuned n-val ues,
the depth of water for nmean, which is 75 to 80 percent;
medi an, which is 50 percent; and mninmum which is the

10 percent.

And given that the nean depth under the nost
optim stic conditions cones only to 1.3 feet, I'm
pretty safe in saying it's not navigable. 1t's not
going to get to 3 feet before you get to 90 percent; or
if it does -- well, | don't think it will, but it's

only going to be a day or two.
Q On Slide 17, does that slide tell me the --
or is there any way that | can pick out the ordinary
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condition of the river fromthere?

A This is just tal king about how you --
M. Fuller converted mean annual flow into -- or median
annual flow into his answer which he used as nedi an
daily flow and trying to explain -- starting the
expl anation of why it was incorrect mathematically.

Q It doesn't denpnstrate the spread in any
fashion, is what you're driving at?

A No.

Q And neither does the next slide, Slide 18?

A Correct.

Q Coul d you explain for me again what the
purpose of Slide 19 is?

A Yes. M. Fuller took the median annual fl ow
out of the Thonsen and Porcello report. |If you take

the median flow, which means you rank all the years in
descendi ng order of flow, and you go down hal fway and
you pick that year, the median annual flow occurred in
1948. And | was using water years, which starts
Cctober 1st and ends Septenber 30.

The question then becane do you just take the
medi an annual flow and directly convert it to cfs by
usi ng the nunber of seconds in the year and the cubic
feet and so forth. And that's the green line. That's
what that answer is if you do it by just converting
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units.

If you do it by going to that year and taking
all the daily flows, listing themin order, and going
hal fway down, you get the value that's depicted by the
red |ine.

And the point is there is a significant
di fference between conputing the green |line, which was
basically conputing the mean average daily flow for the
wat er year 1948, than cal cul ating the nedian daily
water flow for water year 1948.

Q And in any event, on that Slide 19, we don't
have any way to determ ne what would be the ordinary
spread, do we?

A No. [I'mnot tal king about that here.

Q | understand that. | just want to nake it
clear --

A Ckay.

Q -- that we can't get that nunber off of
Slide 19?

A Ri ght.

Q Going on to 19a, you're tal king about the
Edith trip at 653 cfs?

A Yes.

Q That wasn't a flood stage on that segnent of

the river, was it?
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A No, but it was a much | ess frequent
percentage occurrence than was suggested by saying it's
wel | below the nmedian. [If that flowis well above the

medi an, then you're talking about a nuch | ess frequent
tinme.

Q [t was within the ordinary condition?

A Yes.

Q And at least if you use the Edith as a
standard, it was navigable for the Edith?

A The Edith did not denonstrate navigability of

the Salt below Stewart, Segment 5, for a bunch of
reasons that | discussed in the --

Q ['mjust tal king about the area it traversed.

A No, I'mtalking about all the issues of was
it ordinary and natural. It only went one way, and you
can't afford to do that.

Q | picked a bad term

A Ckay.

Q What do you want to use when | don't want to

tal k about navigability for title purpose, but sinply
that the Edith navigated, went froma Point A on the
Salt River to Point B on the Salt River?

A And it did do that.
Q It did do that.
A Yes.
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Q And it did that at that flow?

A Yes.
Q And that flow was within the ordinary
condition of the Salt River?
A Yes.
Ch, and, by the way, you got it.
Sorry.

Q Ckay. Slide 20, tell me what the purpose,
again, of that slide is.

A Slide 20?

Q Un- huh

A To summari ze the cal cul ati ons and the various
val ues that were presented.

Q Can you take Slide 20 and show ne the
ordinary and natural condition of the river for the
time it's representing?

A No.

Q Ckay. This is Slide 22, and this was the one
that | tried to blowup as far as | could blowit up on
my conmputer, and | could not read the boxes that are at
the bottom of that slide.

Ckay.

So could you tell me what they say?

Are you tal king about the bottomrow?
Vell, they're white. You see 22? | cone

O >0 >
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across, it looks like there's a little white spot
there. Then | come across to a bigger box and then |
come across to one that's longer, but shorter, and then
| cone across to a bigger box again.

A May | cone | ook?
Q Certainly, or I'Il bring it to you.
The white boxes.
A Her e?
Q Yeah, on that slide.
A Ch, | see.
Ckay, it's Slide 22. | was on the wong
sl i de.

Those white boxes were put on the map by
M. Fuller. | just used this as a convenient base map
and superinposed the red arrowon it. That's all |1
di d.
Q Ckay. And can --

A To show the very generalized direction of
under f | ow.

Q | still haven't been able to read it,
so . . .

A Ch, | can't either.

Q So we don't know what those white boxes are

down there. You were just using this map that
M. Fuller made to show the arrow, the red arrow?
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A Yes.

Q Which, as | understand it, was an arrow that
shows the ancient flow of the river?

A Yes, and crudely so.

Q On Slide 29 you're tal king about European
occupation, and you're tal king about the
Spani ar ds/ Mexi cans, and you indicate that they have no
evi dence that they used boats.

And the thing that | find curious or | don't
understand is, when the Spanish were exploring Arizona,
they were com ng out of Mexico, correct?

Yes.

Ckay. So they're going north?

For part of the tine, yes.

And they didn't bring any boats with them
when they l eft Mexico, right?

A Sonet i nes.

Q And if | get what you're saying here, is, for
exanpl e, when the Spanish got to the Salt R ver, they
didn't know where it was going. Maybe they talked to
some mnions that told them but they did not know, as
a matter of fact, where they would end up if they got
in a boat and set off down the Salt River; is that
fair?

A Yes. But | think you're m sconstruing what

O >0 >
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l"'mtrying to say.

Q Wl l, you don't know where |I'm going yet, so
be patient.

A Ckay. | will.

Q So the problemthat |'mhaving is that, in

t he exploration phase at |east, you're assum ng that an
expl orer woul d abandon his horse for a boat when he

di dn't know whet her that boat would get hi mback hone
or not?

A No, I am not assum ng that.

Q Ckay.

A What |'mtrying to say is the Spaniards who
went there did not see the Indians using boats on the
Salt and Gla, but they did see themusing boats on the
Col orado River. That's the significance of the point.

Q Ckay. You say, "They did record when they
used boats."

A And | have --

Q And what that means is the Spaniards didn't
record when they used boats; they recorded when Indians
used boats?

A And | should have witten it that way. That
Is quite right.

Q I'measily confused.

A Vell, | have problems with pronouns. | can
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use it to define different people in the same sentence.

Q Have you ever run a log drive on any river?
A No, sir.

Q You have no experience in that?

A No experience and don't want to.

Q Slide 45, you indicate that the Thorpe and
Crawford trip fails the Montana test. And is that
sinmply because your perception is that in Mntana it
says you can't drag a boat?

A The quote, yes, is at the bottomof the slide
that 1'mreferring to.

Q Ckay. So this goes back to your if you drag
a boat across a sand bar, you've just disqualified the
river from being ever navigabl e?

A Vell, | wouldn't think sand bars, because
Utah specifically included sand bars as being okay.

Q How | ong did you have to drag it before it
di squalifies you?

A | think you would have to ask the U. S

Suprene Court for nore specific directions.

Q Well, how far did you allowit to be dragged
before you disqualified it in your mnd?

A To me, if they're talking about, in these --
the news reports are very vague, but when they talk
about they drag the boat and they're giving a
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significant frequency or inplying it, then | say it
fails the test.
The fact that you hit a sand bar in

particular, got out and pushed, that wouldn't do it.

Q So what you're referring to dragging the boat
as disqualifying, it's somebody who maybe drags the
boat 50 percent of the tine as he travels down a
stretch of the river?

A That woul d be a good hypot heti cal .

Q Ckay. Referring you to 58 and 59, which is
the Ham | ton, Jordan and Hal esworth trip.

A ['mthere.
Q Yeah, what was the purpose of that trip?
Was it to assess whether the river was
navi gabl e?
A ['mtrying to remenber it.
Ch, that one. GCkay. It wasn't really clear

what the purpose was; but given his interview, | think
he was trying to determne if you could navigate it or
that was a purpose. He may have been going for other
reasons. W don't know fromthe article.

Q Ckay. |If the purpose was to assess the
navigability of the river --

A Ri ght.

Q -- wouldn't that qualify as a commerci al
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trip?

A If he had then started commercial activities,
| would agree; but he didn't.

Q Ckay. So because he did not start up a river

boat conpany after he got back fromthe trip, it
disqualifies the trip, even though he assessed it?

A Yes, because | guess the phrase is actions
speak | ouder than words. He or sonebody else. |If
sonmebody el se had fol | owed up, that would be --

Q You sound |ike the IRS now.

A Well, now, you don't have to get downright
nasty.

Q They' d disal |l ow that deduction, woul dn't
t hey?

Going to the Wlcox and Andrews trip, 66, I
think it is, howfar did they travel on the river to
get to the Joint Head Danf

A | know | conputed the distance at one point
to Joint Head.

Q Was it over 10 mles?

A | don't believe so, but | could be wong. As
| say, | thought | did conpute it.

Q As you sit here, you don't recall?

A | can't remenber the nunber, no.

Q Going on to page 78 or Slide 78, do |
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understand that slide correctly that the orange |line
represents the upward end of the ordinary and natura
condi tion?

A As conputed by M. Fuller, yes.

Q But you put it in a different format, but
that's what that orange |ine represents?

A Yeah. | was just trying to find a fourth
col or.

Q Ckay. Did M. Fuller calculate exact nunbers
for that orange line, or are those -- is it your
i nterpretation?

A | took the nunber that was on his chart and
put it in this graph to drawthe line. | think it was
2,990-sonet hing, | think

Q So everything above that is the 10 percent?

A Yes.

Q On Slide 82, you give us a maxi mumcfs of
79,806. | assune that's sonmewhat in a flood stage?

A I would think so, yes.

Q And do you have a date when that occurred?

A No. They only published three nunbers for
each nonth. This is a USGS report. They published the
maxi mum the nmean average, and the m ni mum

Q Once a nont h?

A For each month for a couple of years, two,
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1 three years.

2 Q What |' m confused about, did they publish the
3 nunbers three tinmes a nonth or give us nunbers for

4 three times in a nonth?

5 A No, they gave us three nunbers for the whole
6 nonth, the maxi mum - -

7 Q One tinme, three nunbers?

8 A Yeah, for January you got what the maxi mum

9 day in January was, what the average for January was,
10 and what the snallest day in January was.

11 Q Do you know the day in January they publish
12 that or the day in February they publish that?

13 A No. It was a conmpendiumin one of the USGS
14 papers.

15 Q Ckay. Referring you to Slide 86, are the cf

16 nunbers that you set out in that slide all flood

17 nunbers?

18 A Yes.

19 Let me qualify it. | don't know for Done. |
20 don't remenber calculating it, but they sure | ook like
21 it.

22 Q To the best of your know edge, they are, you
23 would say?

24 A Yeah, | would think so.

25 Q Going to Slide 90, are those nunbers fl ood
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stage?
A On the Verde, I"'mnot sure if it was, because
| don't remenmber. | didn't play in the Verde hearing,

so to speak. But if you add those two together, which
is the point, you're over the 3,000 cfs in Segnment 6.

Q And that woul d then be a flood nunber?

A Yes.

Q So while the Verde number may not be a flood
number, there's no doubt in your mnd that the Salt
nunber is?

A Yeah.

CHAI RVAN NOBLE: M. Helm we're going
to take a break now, so we can build a fire.
(A recess was taken from2:21 p.m to

2:35 p.m)
CHAI RVAN NOBLE: M. Gookin?
THE WTNESS: |' mready.
CHAI RVAN NOBLE: John, please start.
BY MR HELM
Q Ready to roll

M. Cookin, page 107 or plate 107 or
Slide 107. There you're tal king about various kinds of
canoes and the kind of psi they can wthstand, and |
take that to nmean is that in a direct head-on crash?
A Wth fiberglass and alum numit doesn't
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matter if it's head-on or fromthe side. The cedar is
fromthe side, perpendicular to the grain.

Q Wul d the cedar be higher in a head-on?

A Yes.

Q How about -- | notice one thing that was used
a | ot around statehood and before, that isn't in there,
I's a dugout canoe; basically, a big log with a hole in
It.

A Yeah. Well, | think it was only used tw ce,
Hayden and Pattie.
Q Well, that's the only accounts we may have.

Al though, | didn't go looking, so | don't know But ny

point being, you didn't test for alog wth a hole in
it?

A No, because that is so different than a
regul ar canoe, | don't think they're even really in the
sane cl ass.

Q You do degree that at least to the extent

there are two accounts of them they were used in
Arizona pres-statehood?

A Yes.

Q Down on Slide 131 and your faulty logic
di scussion. And do you have any statistics that would
classify how much faster travel by boat would be than
travel by horse, wagon, notorized vehicle and train?
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A Yes.
Q Where woul d | find those?
A [t was in nmy report. It's not really a

statistic, but data, and it was about the Erie Canal.
At least | think | put it in.

Q Yeah, | renmenber you putting something in
about the Erie Canal. | didn't remenber it dealt with
the speed of a notorized vehicle or --

A The transit time -- |'mon page 45 of ny
report. The transit tine to traverse the route of the
Erie Canal went from 45 days before the canal was
started to 5 days after it was done.

Q Ckay. And that -- having conme fromthat neck
of the woods, and, in fact, | think I have a relative
or two who mi ght have participated in its construction,
those boats were pulled by horses, weren't they?

A Horses, mule, oxen, et cetera, yes.

Q Somebody was towi ng those boats up that
river, weren't they, or that canal ?

A That canal, yes.

Q So could we use, to nmeasure navigability on
the Salt River, a boat being pulled by a horse?

A | don't know what the law is on that one.

Q ["'mreferring you to Slide 162.

A ['mthere.
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Q | take it the blue line is the |ow flow
channel ?

A Yes.

Q Do you have an estinate for the depth of the

| ow fl ow channel on this portion of the Salt?

A No i dea.

Q The same for the | ower half of the picture?

A Correct.

Q Ckay. The braiding that you tal k about on
those pictures, that's for nore than the | ow fl ow
channel, correct?

A More than, yeah, the |owest flow channel, |
think woul d be the best way to put it.

Q However you want to put it.

A Yeah.

Q The braiding that you're using in these
pictures to illustrate is not just braiding of the
| onest flow channel ?

A Correct.

Q It's braiding that you woul d have to have
more water than is in the |owest flow channel --

A Yes.

Q -- to get those braids to function?

A Yes.

Q We probably answered this, but I'mdown on
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171 with the Special Mster, and he had no information
of any kind available to himon the Salt River; is that
fair?

A | have no idea. | would doubt it, but

Q In your review of his record, you didn't see
any?

A No.

Q Slide 203. | think you stated this.
Tamari sk is not a native plant to Arizona, right?

A Correct.

Q And when was it brought here, to the best of
your know edge?

A | know the answer to that fromvery good
authority, authorities, and they're all different.

Q What ' s your best guess?

A | think it came in with the Spaniards, who

brought it in to plant as shade trees at the m ssions.
Q And what would be the --

A That's one story |'ve heard.

Q Sure. 1've heard it too.

What ot her stories have you heard?

A I've heard it was brought into nurseries on
the East Coast. | know |'ve heard a couple others, and
| finally just kind of let it all go. | don't know
that we'll ever know.

Coash & Coash, Inc.





SALT RIVER VOLUME 8 11/20/2015 Page 1822

O© 0O NO Ol WN -

NNOMNNNMNNNRPRPRPRPRRPRPRERPRREPR
O WNRPROOO~NOOUDNWNLERERO

Q At any rate, they're not natural?

A They' re not natural here, and they're not
ni ce.

Q They use a lot of water, don't they?

A Yes, they do.

Q And they seemto be able to survive droughts
fairly well?

A They' || be here growng in the mddle of an
atom c expl osi on soneday.

Q | think you're right.

In any event, they would not have been
consi dered part of the --

A Nat ural --

Q -- ordinary and natural condition of the Salt
River as we're told to portray it by W nkl enan?

A Right. Well, not the natural, certainly, and

woul dn't inmpact the ordinary particularly.

Q Slide, actually, 211, 212, 213 and 214. O
skip 211. 12, 13 and 14 you have little insets --

A Yes.

Q -- that you're using to illustrate that while
it mght ook I'ike a single channel, when you've got
the big aerial in front of you, when you get down and
| ook at the finer points, you see that it may or nay
not be single channel ?
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A Not so much that point, although that's also
true; but nmy point was, while the two maps on Slide 211
may | ook very, very simlar at a quick glance, when you
blow it up and | ook nore closely, you can see there are
some very significant differences.

Q What | want to knowis, for exanple, on 212,
the two bl owups you have, how nuch of the river bottom
do they cover? |Is that 1,000 yards, 2 feet?

A | didn't go back to the original maps, so
don't know if they're 7 and a half mnute, 15-minute
quads. | just took those, and | was trying to bl ow up

the little segnents for conparison. So | really don't
know.
Q Okay. Here's where | get to ny finale,
think, other than -- and I'mgoing off on ny own frolic
and detour and playing hydrol ogi st.
CHAI RMAN NOBLE: Is that m crophone
wor ki ng, Joe?
MR. SPARKS: Yeah, | think so. Sounded
pretty scary to ne.
BY MR HELM
Q It may get scary.
Throughout your report and in your
Power Poi nt, there's been lots of calculations done with
means and nedi ans. You've done your fair share of

Coash & Coash, Inc.





SALT RIVER VOLUME 8 11/20/2015 Page 1824

O© 0O NO Ol WN -

NNOMNNNMNNNRPRPRPRPRRPRPRERPRREPR
O WNRPROOO~NOOUDNWNLERERO

them and you' ve set forth the ones that M. Fuller has
done. So we've all had an opportunity to |ook at lots
of cal culation of nmeans and nedians; is that fair?

A Yes.

Q Now, the means and nedi ans that you
cal cul ated or that you displayed were neans and nedi ans
of the entire river, correct, the entire tinme frame?

A There are so many in there, | can't answer
t hat .

Q Ckay. Let me put it a different way.

Did you attenpt to segregate the flood
channel and the drought, channel is the wong word, but
t hose portions of the ordinary condition and then do a
medi an and neans study of just the ordinary and natural
channel , the 80 percent?

A | took one cross section on the Lower Salt
River that | thought was fairly representative of that
township, and | did conmpute the 10 percent low, the
medi an and the mean for those channel s and conpute the
depths that woul d occur

Q Ckay. But you didn't do the flood
10 percent?

A No, | didn't.

Q So even in that calculation, the flood
10 percent is included in the averaging that you did?
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A Yes.

Q In other words, if you' re doing the nedian,
you started counting down fromthe top?

A Ri ght.

Q And there is some portion of that count that
had flood in it?

A That's correct.

Q And whil e those may have excluded drought, it
still had flood init. And in the rest of the
cal cul ations that were done, they had both flood and
drought in it?

A In the median | still had drought init.

Q Right. That's what --

A And fl ood.

And in the average | had both in it.

Q Ckay. And that was the way for every
cal cul ati on where nmean and nmedi an was done?

A Yes.

Q So, basically, it's fair to say that we have
no cal culation fromyou of what the ordinary and
natural median woul d | ook Iike?

A No.

Q Vell, | thought you just told ne that your
calculations to determ ne those included the flood
portion?
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A And the drought portion. | included all the
dat a.
Q | understand that.
But now I'mjust trying to find out how that
applies to the calculations as they apply to the
80 percent. The 80 percent includes a flood conmponent.
A 80 percent does not include the flood
conponent .
Q You counted down fromone, two, three, four
five, and the first three were flood, weren't they?
A You said the 80 percent included the flood
component. That's not a true statenent.
The medi an includes the flood conponent.
That is a true statenent.

Q Ckay.

A And it includes the drought.

Q Sure. And ny point being that those are not
representative of the 80 percent?

A Actual ly, the nmedian woul d be equally

representative of the nedian of the 80 percent because
|'ve knocked the 10 percent highest flows off that --
say | have 1,000 events or days. | have deleted 100
off the top, 100 off the bottom and gone halfway in
between, to do it the way you wanted, and found the

50 percent. That's the same nunber | would get if I
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didit with all 1,000.

Q VWhat happened if there were 15 floods in the
flood portion and only 5 droughts?

A That can't happen, because we're talking
about the upper 10 percent, which means if you have
1,000 days, there's 100 that are being excluded as
floods and 100 that are being excluded as drought
because it's 10 percent of the nunber of days.

Q So it doesn't natter whether it's a flood or
a drought; it just relates to a percentage figure?
A The nedian is a percentage figure, and that's

one of the advantages, because a mean has those huge
fl oods, and you use the nunber, not the nunber of
times, and that distorts the whol e thing.

Q That 10 percent is an arbitrary numnber
correct?
A That's one, yes, that came up -- as | say,

M. H almarson cane up with it in the San Pedro, and
|'ve accepted it and adopted it, and M. Fuller started
using it. And so naybe we want to change and go to
sonmething else, if you want; but that's kind of -- it's
grown to have a life of its own.

Q Ckay. But it's alife that is based on some
work that M. H almarson did on the San Pedro, correct?

A He brought up the first con -- he first
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1 Dbrought up that concept, yes.

2 Q He hasn't been here during the Salt hearings,
3 has he?

4 A No, but I didn't want to backtrack.

5 thought it was a good sol ution.

6 Q So what you're telling me is the nedian of

7 the 80 percent will be the median of the 100 percent;

8 they're the same number?

9 A They' re definitionally equal.

10 Q If you wanted, you could cal cul ate a nean and
11 a median for the 80 percent?

12 A You coul d.

13 Q You didn't?

14 A | didn't.

15 Q | don't have any further --

16 A Vell, I --

17 MR HELM | don't have any further
18 questions.

19 CHAI RVAN NOBLE: | think he neant it.
20 THE W TNESS: No.

21 CHAI RVAN NOBLE: Thank you,

22 MR. HELM  Thank you.

23 CHAI RMAN NOBLE: Is there anyone el se

24 who would like to ask M. Gookin sone questions?

25 MS. HERR- CARDI LLO.

Coash & Coash, Inc.





SALT RIVER VOLUME 8 11/20/2015 Page 1829

O© 0O NO Ol WN -

NNOMNNNMNNNRPRPRPRPRRPRPRERPRREPR
O WNRPROOO~NOOUDNWNLERERO

CHAI RVAN NOBLE: Ckay. Let's begin
t hen.

MR. HELM You've got to give ne a
couple mnutes to close this up.

CHAl RVAN NOBLE: Sure.

MR HELM | don't mnd her sitting next
to me, if she wants. Unh-oh, she's bringing her own
conputer.

MS. HERR- CARDI LLO  That's okay. 1've
got to set up some stuff, too.

CROSS- EXAM NATI ON

BY MS. HERR- CARDI LLO.
Q Good afternoon, M. Gookin.
A Al nost .
Q My name is Joy Herr-Cardillo.
A Hel | o.
Q W' ve net before.
A Yes.
Q | represent Defenders of Wldlife, Jim
er, Don Steuter and Jerry Van Gasse.

| wanted to ask you a couple of questions. |
don't have a whole lot, but | wanted to start and just
clarify some of the answers that you gave to John and
make sure | understand them

Vaal
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So, first of all, with respect to incidents
of people navigating the river, it's -- if I'm
under st andi ng your testinony correctly, it's your
position that if the purpose for the trip was
recreation, that that has absolutely no evidentiary
value in terns of determ ning navigability?

A | believe that's correct.

Q Ckay. So even if the river was in virgin
condition, it's in its natural condition, if sonebody
boated the river, but did it for recreation, that your
position is the Conm ssion shoul d not consider that
evi dence?

A That's ny position.

Q And what is the legal authority upon which
you base that position?

A When they say hi ghway of conmerce.

Q I's there a particular case that you believe
supports that position?

A | can't point to it, no. There mght be, but
| don't know of it.

Q And just to be clear, your opinion regarding

the navigability of the Salt R ver is based upon that
under st andi ng of The Daniel Ball test?

A Well, nmy opinion of the navigability is
primarily based on the 3 foot requirement from U ah
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Q And your contention is the 3 foot requirenent
is found where in the U ah case?

A Vell, | think it was towards the end. That
was one of his key findings; that you had to have a
mean annual flow that produced a -- or a 3 foot nean --
let me try that again

He | ooked at the gage sites and said that

when the nmean flow was 3 feet, nmean depth was 3 feet or
greater, it was navigable on those days.

Q So when you say "he," you're referring to the
Special Master in the U S v. Uah case?

A Yes.

Q So have you actually read the Speci al
Master's report in the Uah case?

A Yes.

Q And the Special Mster actually considered

boating events that were for recreation purposes,
correct?

A | think he put it in the lines of evidence
that were presented. | don't know how nuch he
considered it.

Q I n your PowerPoint presentation, in Slides
168 and 169. Gve ne a mnute to get there.

A Yes.

Q As | thumb through this, sorry, it blurs, and
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it takes a mnute to come into focus.
Sorry. GCetting there. Yea. kay. Here.
You tal k about the nodern recreationa

criteria being based on trying to be thrilling.
A Yes.
Q What is your basis for that statenent?
A Primarily, listening to M. Fuller
M. Dinmock. Onh, well, not those two primarily, but

listening to them and | can't renenber the name of the
other two gentlenmen who testified; the one who ran a
recreati on boating conpany, in particular, who
testified in Cctober. He was tal king about how he

| ooked at running a rapid differently than sonebody
who's trying to nove goods, because he was trying to
give the custonmers a thrill.

Q Ri ght, a whitewater experience --

A Ri ght.

Q -- as | recall is how he phrased it.

A Which is kind of like a roller coaster, to
me.

Q So he was actually targeting nonths where the
flows woul d be high, correct?

A Yes.

Q And yet the nodern recreational criteria that

have been used in this case have been focused on
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m ni mal flows necessary, correct?

A Yes.

Q Ckay. So how are those mininmal flows that
are necessary to boat dependent upon giving a thrilling
ri de?

A VWell, there's a bunch of criteria. They want
velocity. They even have -- in at |east one of them

t hey have one for tranquil boating and one for
recreational boating.

The 6 inches, per se, that part of the
criteria |l believe is to make sure that they don't have
to, basically, stop, get out, and so forth.

Then they al so add maximumcriteria and so

forth.

Q Ckay. But there's nothing in the reporting
of those criteria where there's any discussion of this
goal of making a thrilling ride, correct?

A | think they do talk about making it a

thrilling ride, but that is not the purpose of the
6 inches.

Q And when you say they do tal k about it, what
source are you referring to, source or sources?

A | can't remenber. | think it was either
Cortell or Hyra, possibly even both nmentioned it; but
it's just tal king about this is what whitewater boating
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is trying to do.

Q I's that something that you would be willing
to track down between now and when we cone back in
January and be able to point us to that in the
mat eri al s?

MR. MURPHY: We've submtted those.

M5. HERR- CARDI LLO  Yeah, but | want
him-- do you want himto look for it right now?

MR. MURPHY: It's your tine.

MS. HERR- CARDI LLO. Are you saying
he's -- you're not willing to have him over the break,
identify that portion of the report that he's relying
on? Because we'll pull it out. Do you have that, the
Hyr a?

THE WTNESS: | have it on a bug | could
set up and upload it and start |ooking, or we could go
home right now, whichever you prefer.

M5. HERR- CARDI LLO: M. Chairman?

THE WTNESS: It's up to M. Mirphy.
He's ny counsel.

CHAI RVAN NOBLE: Is that your final
question?

MS5. HERR-CARDILLO No, it's not ny
final question.

CHAl RVAN NOBLE: Let's nove on to
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sonet hi ng el se.

M5. HERR- CARDILLO Am | going to get
the information?

CHAI RVAN NOBLE: Yes. We'Ill have him
send it to you during the break

M5. HERR- CARDI LLO  Ckay.
BY M5. HERR- CARDI LLO

Q Is it your position -- I'Il let you make your
not e.
Ckay?
A Got it.
Q Ckay. Is it your position that recreationa
use of the river can never be commercial ?
A | heard there are sonme cases bel ow t he

Suprene Court |evel that tal ked about comercia
recreational boating, saying that did qualify; but I
haven't seen any evidence of recreational comercial --
or commercialized recreational boating fromthe

st atehood accounts. And | believe the nodern
recreational boating concept is governed by PPL.

Q The nodern recreational boating concept being
governed by PPL, can you clarify what you mean by that?
A The U. S. Suprene Court decision in PPL

Montana tal ked quite a bit about what you had to do to,
at a mninmum determne if the commercial boating,
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modern recreational boating, was applicable for
consi deration

Q Ri ght, and that was in terns of establishing
an evidentiary foundation for nodern boating being
evi dence of navigability, correct?

A Ri ght.

Q But there's nothing in PPL Montana that
di scusses whet her recreational boating can qualify as a
commercial use of a river, correct?

A | guess it just addresses all rec -- whether
recreati onal boating can qualify as evidence for
navi gability, of any kind.

Q But | think the focus on PPL is that it's
moder n boati ng?
A Yes.

Q Ckay. Do you recall reading in the Specia
Master's report discussion of recreational boating as
being a potential commercial use?

A | don't remenber. | read it back before the
Santa Cruz hearing.
Q Slide 52 of your PowerPoint. | should have

put these in order, because now |'m having ny same out
of focus problem

Ckay. You cite to Wnkleman in that case, or
on that slide, where it says, "[E]vidence of the
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River's condition after obstructions cause a reduction
inits flowis likely of less significance than
evidence of the River inits nore natural condition and
may in fact have 'mninal probative value.'"

A Yes.

Q Do you recognize that?

Now, the context of that statement that the

Court nmde in that opinion, do you renmenber the
cont ext ?

And what was the context?

That the exanples and considering the boating
that occurred in the unnatural condition did not

di sprove navigability or prove navigability. What
they're saying here is it really doesn't relate to
navigability.

Q Actual Iy, this paragraph or phrase fromthe
opinion in Wnkleman is actually referring to an
argunent that Defenders nmade with respect to expert
opi nion that was based on the river in its actua
condition, as opposed to its natural condition

A You nean the appeal ?
Q Yes, in the opinion.
A Yeah.

Q Yes.

A Yes.

Q

A
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And we had argued in the Wnklenman case that
it was error for the Comm ssion to consider expert
opi nion, and included in that expert opinion was your
opi ni on, because if you recall, when you opined on the
Salt River the last time around, you did not attenpt to
determ ne what it would be like in its natural
condition. Do you recall that?

A That is correct.
Q Ckay. So if you could just maybe find this
excerpt fromWnkleman. | mght be able to help you

here. It's Paragraph 31.
That's right, on page 29.
Par agraph 31.
Yes.
) And if you would just read the beginning of
t hat paragraph?

A "Appel  ants al so contend that ANSAC erred in
review ng and considering expert opinions and other
evi dence that evaluated the River in its depleted
condition -- after danms, canals, and other man-made
diversions -- rather than when it was free of
artificial obstructions. Although evidence of the
River's condition after obstructions caused a reduction
inits flowis likely of less significance than
evidence of the River in its nore natural condition and

O >0 >
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may in fact have 'mninmal probative val ue.

Q And then going on, the next sentence.

A “Appel l ants' contention generally goes nore
to the weight to be afforded the evidence than its
adm ssibility."

Q Ckay. So modern evidence or evidence when
the river is not inits ordinary and natural condition,
what the Court was saying there is it may be |ess
probative, but that goes to weight, not adm ssibility,
correct?

A | wasn't arguing admssibility.

Q In your presentation you talk about, | think
you referred to it as, the PPL Montana test with
respect to draggi ng boats.

A Yes.

Q Do you recall that statenent?

And, in fact, PPL Montana, the facts of PPL
Montana, didn't involve any dragging of boats, correct?

A | know it involved sone trappers, but | don't
know i f they dragged the boats. But | think that came
froma case that the Suprenme Court cited to.

Q That's exactly right. That's ny point. It
was just citing to an Oregon, U S. v. Oegon, case and
just basically reviewing the law, that this wasn't
enough if it's just dragging boats, and citing to the
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U S v. Oegon case, correct?

A [f the U.S. Suprene Court says this is the
| aw as established -- or this Court set the |aw and
here it is, | figure it's the law, yeah

Q Right. But it wasn't a new test, | guess ny

point is, is this is not sone new ground that PPL
Mont ana established; this was well-settled | aw?

A That, | wouldn't know, because | mean when
the U S. Suprene Court says it, it's done. Wen the
Appel late Courts say it, you attorneys have a | ot of
fun. So they really put it into concrete, | feel

Q | guess nmy issue that I"'mtaking with you is
your characterization that this was sone sort of test
announced by PPL Montana, and what |'msaying is this
was really just a recitation of existing | aw by that
Court.

A If you want to change it to well-established
principles, I'mfine with that.

Q Ckay. See, we lawyers are wordsmiths. W
care a |l ot about how you phrase it.

A | totally get that.

Q Sort of along the same lines, Slide 129 of
your presentation

A Yes.

Q This is where you take what you present as a
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quote from W nkl eman, page 30, which I'mnot sure what
page 30 you're referencing there.

A The copy | have has page nunbers on it,
but --

Q So that's not the official reporter copy, but
maybe the opinion, |oose-|eaf opinion?

A I think it's the | oose-Ieaf opinion

Q Ckay. At any rate, you state that there's

two steps in denmonstrating susceptibility, and you
include this quote. But, in fact, Wnkleman, in that
opinion, is sinply quoting the U S. v. Uah case,
correct?

A Was that Utah? Was Miurray Hawkins -- well,
the footnote that it goes to, 18, refers to a lot of
cases.

Q Actually, if you |l ook at Paragraph 31 of
W nkl eman - -

A Right. And the quote --

Q -- that | anguage you' re quoting on your slide
Is actually in a parenthetical that follows a quote --
or acitation to the United States v. Ut ah.

A But it also has a Footnote 18 that cites to
ot her cases.

Q That is correct, but --

A So it's froma series of cases.
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Q -- according to citation --
No. According to legal citation, the
parenthetical is fromthe case that it follows.
A Ckay.

CHAl RVAN NOBLE: Coul d we agree that as
far as the |legal issues are concerned that you're
debating with M. Gookin, we can determ ne those upon
reference to our attorney?

MS. HERR-CARDI LLO Right, | realize
that; but he is present -- he's including these in his
slides, and he's presenting this as |anguage from
W nkl eman, when, in fact, it's a quote within a quote,
and | think that it's inportant to establish.

CHAI RMAN NOBLE: | think the Conm ssion
can nmake that deci sion.

M5. HERR- CARDI LLO: |'mgoing to nmake ny
record, M. Chairnman
BY M5. HERR- CARDI LLO

Q So this two-step requirenent, there's nothing
in Wnkl eman that establishes this two-step
requi rement. This is something you've actually added
the nunbers to that, correct? The quote itself doesn't
break it out as a two-step process?

A Oh, yes, | added those 1 and 2. | just broke
the cl auses apart.
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Q Ckay. And there is nothing in the hol ding of
W nkl eman that actually addresses and says that in
order to establish navigability under the
susceptibility test, that you have to first establish
sone sort of lack of settlement? That's sonething that
you have inferred fromthat opinion, correct?

A That's what | -- how !l read it, but I'man
engi neer.

Q Ckay. And there's nothing in the Arizona
statute that defines navigability that conditions the
susceptibility of use to the fact that it hasn't been
devel oped or the area hasn't been settled?

A Not that |'m aware of.

Q Now, when M. Hel mwas questioning you, he
asked you about some of the cases that you had read,
and you nentioned that you had read a case out of
Oregon involving the Rogue River?

A Yes.

Q And is that the Hardy versus State Land Board
case?

A ['msorry, | don't remenber the nane. It
just came out very recently.

Q Ckay. COctober 2015?

A Probabl y.

DI RECTOR MEHNERT: Do you want this as

Coash & Coash, Inc.





SALT RIVER VOLUME 8 11/20/2015 Page 1844

O© 0O NO Ol WN -

NNOMNNNMNNNRPRPRPRPRRPRPRERPRREPR
O WNRPROOO~NOOUDNWNLERERO

evi dence?

MS. HERR- CARDI LLO.  Yeah.

MR SLADE: M. Chair, I'mnot sure we
usual Iy put cases in evidence, just for M. Mhnert's
information, and this is a case.

DI RECTOR MEHNERT: Well, she said she
wanted it as evidence.

CHAI RVAN NOBLE: And we understand that.

Thank you, M. Slade. It's a little |oose.
BY M5. HERR- CARDI LLO
Q Do you recall in this case that the Court

addressed this i ssue of whether there was sone
precondition to using the susceptibility test?

A No, I don't. | focused nore on the nodern --

Q Ckay.

A -- portions, the nodern recreationa
portions. But no.

Q If you could turn to page 9, on the left-hand
colum, the bottom paragraph that starts "W al so
reject"?

A Ckay.

Q And if you could just read that.

A "We al so reject petitioners' suggestion (at

oral argument) that the 'susceptibility of use'
standard is applicable only where the area in question
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was essentially uninhabited or only sparsely settled at
the tinme of statehood. Although those may have been
the extant circunstances in United States v. Utah, the
Suprenme Court did not then, and has not since, held
that the susceptibility-of-use standard is so limted.

| ndeed, the Court, in PPL Montana, cited United

States v. Utah for the proposition that a river's
"potential' for conmercial use at the tine of statehood
is the 'crucial' question.”

Q That's good. Ckay.

MR. MURPHY: |Is that a question?

M5. HERR- CARDI LLO. | just wanted to --
l'mgoing to follow up with a question

MR. MURPHY: Ckay.
BY M5. HERR- CARDI LLO

Q So does that change your understandi ng of
whet her there has to be sone denonstration that an area
was sparsely settled before the Commi ssion or a Court
considers the susceptibility to navigation?

A I never thought that sparsely settled was the
only way you could denonstrate that the navigation
wasn't needed and, therefore, didn't occur.

If you can come up with a different way to
say this navigation, while it was needed, couldn't have
occurred because, fill in the reasons, and it was
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persuasi ve, then you've nmet the first part of the test.

Q So your contention is that susceptibility of
use is only to be considered if, what?
A If you can establish that there was sone

reason other than a | ack of navigability that caused
t he people not to navigate.

Q And your legal authority for articulating the
test this way?

A That's ny reading of Wnkleman, right or
Wr ong.

Q Your reading of Wnkleman, which was
citing/quoting US. v. Uah?

A Yes.

Q Which U S. v. Uah was interpreted just
recently by this Oregon Appellate Court?

A But only as far as settlenent. It didn't say
for any reason

Q Ckay.

A [f I mght expand, the second part was that

M. Fuller said the sparse settlenent was a reason it
didn't occur, and | was explaining why it would have
occurred even so.

Q Just to be clear, what is the authority upon
whi ch you base your contention that a trip has to be on
ariver that isinits virgin condition?
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1 A That would be the -- | think | said nearly
2 virgin, but that would be the Wnkleman case that kept
3 talking about it has to be in its natural condition

4 Q So fromthe fact that the river has to be

5 evaluated in its natural condition, you' ve extrapol ated
6 that only navigation that occurs on ariver inits

7 natural condition is evidence of navigability?

8 A | believe that's the case, yes.

9 Q And yet you're aware that Courts have based
10 findings of navigability on navigation of rivers that
11 are not in their ordinary and natural condition?

12 A Vell, | thought that was normally how it was
13 done until W nkl eman

14 Q You al so contended in your testinony with

15 M. Helmthat a boat had to be reasonably either

16 econom cally disposed of -- can't read ny own witing,
17 sorry. -- or the trip has to be a two-way trip?

18 A Yes.

19 Q What is your legal authority for that

20 contention?

21 A In the Defenders case, they said that there

22 can be no legal presunption that it has to be two ways.
23 Now, the fact it's not a |legal principle means to ne
24 it's a factual principle. And you're talking about a
25 highway of conmerce. Therefore, you' ve got to have
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sonme sort of denmonstration that it's, | think
reasonably practicable. And that's ny interpretation
of what would constitute reasonably practicable.

Q Are you aware of any Court case where the
Court has held that a trip that only goes downriver is
not evidence of navigability by virtue of the fact that
it only goes downriver?

A Vell, the Defenders said that just -- if it
goes -- if it just goes downriver, it didn't say it was
wong. It said there's no presunption, which to nme

means legally it hasn't been defined. So |I'm bringing
up the factual aspects relating to what's it take to be
a hi ghway of conmmerce.

Q QG her than Defenders, are you aware of any
case where a Court has held that travel has to be
t wo- way ?

A Vell, | would say Daniel Ball, because it

said highway of commerce. That's what that phrase
means to ne.

Q H ghway just neans two-way traffic?
A Well, it's got to be -- it's highway of
comerce, which neans there has to be -- it has to be

feasible; and to be feasible, you're either going to
have to take the boat both ways or you've got to have
somet hing you can tear apart when you get down there,
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otherwise it's just a fictional highway.

Q Is it your contention -- you've read a
portion of PPL Montana. | think it was the first
sentence under Subpart B. Do you recall reading that,
where the Court held as a matter of |aw?

A Oh, yes.
Q Ckay. Do you want to refer back to that?
| thought I had it here.
A It should be on page 21, Section B, the first
sent ence.
Q | found it. Yeah, thank you.

So if you would reread that sentence, but

t hen continue reading.
A Ckay.

"The Montana Supreme Court further erred as a
matter of lawin its reliance upon the evidence of
present-day, primarily recreational use of the Mdison
River. FError is not inherent in a court's
consi deration of such evidence, but the evidence nust
be confined to that which shows the river could sustain
the kinds of [comrerce,] commercial [commerce,] use
that, as a realistic matter, mght have occurred at the
time of statehood.”

Q Ckay. That's --
A And, by the way, that "realistic" puts ne
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back to the two-way travel

Q Ckay. So the opinion goes on to discuss
under what circunstances the Court can consider nodern
use, correct?

A That's correct.

Q So it's not -- the PPL Montana case did not
say, as a matter of law, that you should not or could
not ever consi der nodern day use?

A | have read that paragraph a dozen tines, and
when it keeps -- it keeps going and it leads into the
other statenments that the m ninal proof necessary, at a
m ni mum t hey need to, and neaningfully simlar and the
rivers have to be simlar

And | can't figure out, in the English, if
they' re saying, okay, you have to do those two tests,
and which | considered; and then once you' ve done that,
you nmay or may not be allowed to use it.

On the face of it, | would say, well, it's
just wong as a natter of law, so you can't use it, but
you can do these two tests if you're bored.

Q But, now, going back to the Hardy case, the
recent case out of the Oregon Court of Appeals.

A Yes.

Q In fact, in that case the Court did rely upon

evi dence of nodern day use?
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A Yes, they did.

Q And they addressed the PPL Montana
requirenments and said that those requirements had been
met, correct?

A Vell, they said they had been nmet. | would
di sagree they addressed the requirenents.
MS. HERR-CARDI LLO  That's all | have.

THE WTNESS: Al so, the factual basis of
that case was different as to what happened at
st at ehood.

CHAI RVAN NOBLE: Wwell, | always |love to
say this. M. Gookin, there's no question before you

THE WTNESS: Yes, sir

There's one question before you. Can we
go?

CHAI RVAN NOBLE: Do you think you can
get done in four mnutes?

MR. SLADE: If | ask one question and
get the right answer, | could; but it would take a lot.

CHAl RVAN NOBLE: We woul d expect you to
have sonme pretty significant questioning.

MR. SLADE: Yes.

CHAI RVAN NOBLE: So we'll put it off
until the next neeting. Is that all right?

MR. SLADE: That's all right.
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MR, SPARKS: |s Joy done?

MS. HERR- CARDI LLO |' m done.

CHAI RVAN NOBLE: Ckay. W're going to
adj ourn for Thanksgiving, Christmas and New Year's.

DI RECTOR MEHNERT: Do you want to
announce, M. Chairman, where the next nmeeting is going
to be?

CHAI RVMAN NOBLE:  Yes.

We are going to nmeet on Decenber 15 to
argue the Verde River. That starts at 9:00 a.m where,
Ceorge; here?

DIl RECTOR MEHNERT:  Yes.

CHAI RVAN NOBLE: Gkay. Here in this
room on Tuesday, Decenber 15, we will argue the Verde
R ver case.

And then on Tuesday, January 26th, in
the tower with the bal cony overl ooking Central and the
stadiuns, we will begin again on the Salt River, and,
M. Gookin, you will be on the stand. And we hope you
enj oy Thanksgi ving and Christmas and New Year's.

And then is there anyone other than
M. Slade who intends to examne M. Gookin further?

(No response.)

CHAI RVAN NOBLE: Then fol | ow ng
M. Gookin, is our next wtness going to be
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1

Dr. Littlefield?

MR MCGNNIS: Dr. Littlefield after
the --

CHAI RMAN NOBLE:  Yes.

MR MCANNIS: W're still working
t hrough some schedul es. Some ot her peopl e have people
that aren't available in February that we mght slipin
ahead of him but right nowit's Dr. Littlefield.

CHAI RMAN NOBLE: Thank you.

MR MCGNNIS: And we'll let people know
if it's changed.

CHAI RVAN NOBLE: Then we're in recess.

(The hearing adjourned at 3:29 p.m)
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; APPEARANCES CONTI NUED: 1 Donuts, unlike Starbucks, is celebrating Christmas this
3 . 2 year, and we do appreciate that. We haveto have a
For San Carlos Apache Tri be: 3 verba pause here until Mr. Helm gets back and begins
4 E?EMS_PA?&S_ E_AWSFLWS, PEsq_ 4 his-- | mean begins his questioning.
2 By N6 Jdulia SK? grud 5  Could we have your name, the attorney
SSﬁgB§sg%_e,13§5l zona 85251 6 who arrived?
7 D e R sy Ataz, com 7  REBECCA HALL: RebeccaHall, H-A-L-L.
8 8 CHAIRMAN NOBLE: RebeccaHall. Thank
9 Lo Cemex: 9 you very much.
12 LEw s RQOA ROTHGERBER L. L. P 10  Mr. Gookin, are you ready?
12 %g'lt Eéitzo\ré\ﬂghi ngt on St r eet 11 THEWITNESS Yes. _
BhoLe: ¥20%7 85004- 2595 12 CHAIRMAN NOBL!E. And, Mr. Hdm?
13 (602) 262-5311 13 MR. HELM: I'm getting there real quick.
cconsoli @rrl aw. com
14 14 CHAIRMAN NOBLE: Okay. Whenever you're
15 For G la River Indian Conmmunity: 15 ready, just go ahead and start.
16 B Thomas L. Mirohy.  Es 16 MR.HELM: Very good. Thank you.
17 Doputy General Counsel 17 CHAIRMAN NOBLE: Sowhile Mr. Helm does
By Ms. Rebecca Hall . . \
18 Seni or Assistant General Counsel 18 onemorething, if you'll look over near the donut
525 West Qu u Ki , . . .
19 Post Office Box 97 19 table, you'll see an amazing new invention. Can you
Sacaton, Arizona 85147 . i
20 (ﬁoz) 562- 9;60 _ 20 figure out what it is?
21  becea nel sy cohenr s 21 It'saself-standing trash bag.
22 22  MR. SLADE: Concealing the evidence,
23 23 huh?
24 24  CHAIRMAN NOBLE: Mr. Helm, there's some
25 25 intheroom that hope you hurry.
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1 CHAIRMAN NOBLE: Good morning. We 1 MR.HELM: I'mkind of enjoying the
2 welcome you to the hearing on the Salt River before the 2 running monologue, personally. | mean, you know, I'm
3 Navigable Stream Adjudication Commission. Wearein 3 thinking maybe late-night TV.
4 our fourth day this week, and we'll begin by having a 4  DIRECTOR MEHNERT: Now we'll see how
5 roll call. 5 many questions you actually cut out.
6  Mr. Mehnert. 6 CHAIRMAN NOBLE: How will you know,
7 DIRECTOR MEHNERT: Commissioner Allen? 7 George, how will you know?
8 COMMISSIONER ALLEN: Here. 8 MR.HELM: | wasgoing to say, has he
9 DIRECTOR MEHNERT: Commissioner Henness? 9 been tapping into my computer.

10 COMMISSIONER HENNESS: Present. 10 CHAIRMAN NOBLE: And weremind everyone

11  DIRECTOR MEHNERT: Commissioner Horton? 11 againitisour intent today to finish before 4:30 p.m.

12 COMMISSIONER HORTON: Here. 12 So whatever your transportation plans or get-away plans

13 DIRECTOR MEHNERT: Chairman Noble? 13 might be or parking lot plans may be, we hope to be out

14 CHAIRMAN NOBLE: | am here. 14 of here before 4:30.

15 DIRECTOR MEHNERT: We have a quorum, al 15 (A brief recess was taken.)

16 four Commissioners are here. And our attorney, Fred 16

17 Breedlove, is at the donut table. 17 CROSS-EXAMINATION (CONTINUED)

18 CHAIRMAN NOBLE: Those of you who may 18 BY MR.HELM:

19 not be aware, you'reinvited to get donuts. It might 19 Q. Okay. I'm starting on page 12 of your report

20 bealittle bit difficult, John, for you to eat the 20 again, okay, where we finished off, but I'm down a

21 donut and ask the questions, but I'm sure you can 21 little. And | particularly want to talk about your

22 manage. 22 ANSAC 2009 citation that's Footnote 2.

23 MR.HELM: I'mjust getting coffeeto 23 A. Yes.

24 stay awake. 24 Q. That'sacitation to the Commission's report

25 CHAIRMAN NOBLE: We do note that Dunkin 25 that was the subject of the Winkleman appeal, correct?
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1 A. Correct. 1 European Occupancy, | don't see any footnotes.
2 Q. Do you understand the impact of the Court's 2 A. Oh, you'retalking about that paragraph.
3 reversa in Winkleman on that report? 3 That's Gookin on Gookin or on Pima or
4 A. Yes 4 whoever.
5 Q. Tell mewhat youthinkitis. 5 Q. The Spaniards?
6 A. | think the Court directed the Commission to 6 A. | meanl'veread al the accounts, so. . .
7 consider the question of navigability with the river 7 Q. Whenyou say you've read all the accounts,
8 systeminitsnear-virgin condition with ordinary 8 you mean accounts of what?
9 flows. But, to me, that doesn't say you haveto ignore 9 A. Of the Spaniards visiting the Pimas.
10 thefactsthat werein the decision. 10 Q. Okay, so--
11 Q. Okay. Well, do you know how lower court 11 MR. SPARKS: Pardon me, Counsel, but can
12 opinions, for example, are treated when they are 12 you get the mike alittle closer to you?
13 reversed by ahigher court, in terms of the findings of 13 MR. HELM: If | get it any closer, Joe,
14 fact that are made in the lower court opinion? 14 I'll be eating it.
15 A. Itismy understanding, right or wrong, that 15 MR. SPARKS: Okay. Well, go ahead and
16 thefindings of fact remain. They may no longer be 16 eat that then.
17 relevant, because of the change of law; but the 17 MR. HELM: Sorry, ain't gonna happen.
18 statements of fact are still valid. 18 MR. SPARKS: Might aswell.
19 Q. Okay. And so that's how you treated the 19 BY MR. HELM:
20 Commission'sreport; that it's still avalid report 20 Q. With respect to the accounts, can you
21 with respect to every fact that it found in its report? 21 identify them for me?
22 A. Correct. 22 A. Oh, I'veread the Kino accounts. There were
23 Q. And sowhen you talk about a citation to the 23 severa Jesuits. I've read Carl Hayden's summary of
24 Commission's report, you believe that to be a citation 24 those accounts. I'veread Ezell. I'veread Russell.
25 toavalidfinding of fact that it's appropriate for 25 I'veread -- | don't know how many things I've read
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1 youto make? 1 about when the Spaniards visited the Pimas, that
2 A. Yes 2 portion of their trips.
3 Q. And do you make this conclusion based on any 3 Q. Okay. Soyour knowledge on the Spaniardsis
4 other legal advice, or thisisjust your own idea? 4 limited to accounts of their visit to the Pimas?
5 A. Thiswasmy own idea. 5 A. Yes
6 Q. Okay, going onto page 14, basically, we have 6 Q. Andhow long did the visit last?
7 oneparagraph on that page. And my question to you, is 7 A. Oh, it was usually aweek or two, | would
8 your citation to footnote 6 the only authority you have 8 say, amoderate. | mean they did stay over alittle,
9 for the statements that are made in that paragraph? 9 but it wasn't permanent.
10 A. Wadll, actualy, that citation isjust for the 10 Q. And do you know how many times they visited
11 sentence"...that by 1699 the Pimas were established in 11 them?
12 theregion." Therest of itisfrom me. 12 A. | think about half dozen, but | can't list
13 Q. That's Gookin on Pimas? 13 them.
14 A. Yes. 14 Q. Okay. Now going on to page 18, again, just
15 Q. Page 16, above the European Occupancy, you 15 above your Number 1 bolded statement, you state, "I
16 talk about the Spaniards and things. Isthisalso just 16 Dbelievethat for atrip to be considered proof of
17 Gookin on the Spaniards, or do you have some authority |17 navigability, it must meet additional standards
18 for your statementsin that paragraph? 18 established by the Courts."
19 A. Thefootnote isto Stantech 1998, which would 19 Do you see that?
20 beMr. Fuller's report of 1998. 20 A. Yes.
21 Q. Soyou'rerelying on Mr. Fuller's report for 21 Q. Would you tell me what additional standards
22 the statementsin that paragraph? 22 you'rereferring to?
23 A. That arefootnoted, yes. 23 A. Wadll, asl indicated, | made alist of
24 Q. If they're not footnoted -- my problem is, if 24 criteriathat | believed applied, and we've gotten as
25 you look at the paragraph immediately abovethe bolded |25 far asNumber 1 and --
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1 Q. Anddiverged?

2 A. Anddiverged, yes.

3 Q. Sothiswould be agood timeto get them all

4 inoneplace.

5 A. Wecantry.

6 Q. I'll try and keep my mouth shut until you

7 tell meyou're through the list, okay?

8 A. I'mdyingto seethis.

9 Q. Soaml, but we'vegot to try it.
10 A. Okay.
11 CHAIRMAN NOBLE: That lasted all of
12 three seconds.
13 MR. HELM: He hasn't read anything from
14 thelist yet.
15 THE WITNESS: First, | thought that the
16 trip must not involve portages or portages, asyou
17 pronounceit. Second, the trip must not involve
18 pushing, hauling or dragging the boat. Third, |
19 thought the navigable reach must not be so brief asto
20 be-- asto not be acommercial reality. Can't -- it
21 hasto -- | forget the exact phrase, but it can't be
22 real short. Four, | thought the trip had to be on the
23 river and not the canals, and by that | mean it's okay
24 if it wason both. The river portion counts, but the
25 canal portions don't.
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1 BY MR. HELM:
2 Q. Okay. I think we've talked about portages.
3  Would you agree?
4 A. Yes.
5 Q. AndI think we've established that the
6 pushing and hauling parameter basically meant you can't
7 get out of the boat to moveit?
8 A. Correct.
9 Q. AndI think you've established that the reach
10 hadto be 10 miles?
11 A. Approximately, yeah. That wasmy --
12 Q. Giveor take?
13 A. Yes.
14 Q. 9to 11, somewherein that ballpark?
15 A. Or more, | mean.

16 Q.
17 A.
18 Q.
19

Could be longer?

It could be longer, yes.

That would be the minimum.

And on that question, do you have any

20 authority for the 10 mile or its equivalent, that you

21 know of?

22 A. Inthe Montana case they talk about the

23 19-mile stretch, but | didn't think that it came out

24 andfully said that's their criteria; but it did

25 influence my thinking. But then | wanted to err on the
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1 Fifth, | thought that the evidence of

2 thetrip should be when the river wasin its

3 substantively undisturbed condition, near virgin.

4 Sixth, | thought the account should be plausible.

5 Seventh, | thought the boat either has to be a boat
6 that could be economically disposed of or thetrip
7 needsto be atwo-way trip.

8 I'm just waiting for you to catch up on

9 writing.

BY MR. HELM:

| appreciateit.

Eighth, the trip must not be aferry.

And by that you mean ferry boat?

A ferry boat that just goes acrossthe river.
Ninth, the trip must not be during flood
conditions. And on that, | know drought conditions
also applies, but | never got to that point, so | left
it off. Tenth, it must have happened. It can't just
be an announcement I'm going to go out tomorrow. And
eleventh, | believe that all goods and/or passengers
should arrive safely.

And that'sit.

| only broke my rule twice.

CHAIRMAN NOBLE: We didn't count those.
Those were minor.

10

>0 >0

23 Q.
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1 sideof caution, and that's why | ended up about half

2 ofit.

3 Q. Sothe 10 standard is Gookin on distance?

4 A. Yeah

5 Q. I'malittle confused by your one that

6 required the river to be virgin or near virgin.

7 A. Yes

8 Q. Canyou explainthat alittle moreto me? In

9 other words, any trip would not qualify as atrip that
10 you could use to determine navigability unlessthe
11 river wasinavirgin state?
12 A. Or near virgin.
13 Q. Okay. | mean what's near virgin?
14 A. Well, the Winkleman court talked about using
15 the 1800, 1860, 1830 period, acknowledging that humans
16 had been there, but they had left, and they thought it
17 had gotten back to near virgin conditions.
18 So with that intent, | thought the evidence
19 should relate to before the evidence at -- or it should
20 be before the development by the Euro-Americans.
21 Q. Andyouwould agree that theriver or the
22 Salt River, asweretaking about in this case, was
23 substantially changed by the date of statehood?
24 A. Yes.
25 Q. Soall of thetripsthat were before -- or at
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least that you found that were before statehood, but
after 1860 or thereabouts, would not qualify because
the river was getting less and less virgin?

A. Yes, and asto exactly whether it was 1860, |
think it had to be 1867, '8, '9, '70. I'm --

Q. I'won't argue with you on that --

A. Rightinthat area.

Q. --onthat timeframe.

I'm just saying that from whenever that was

to the date of statehood, every trip that was down
there, made by anybody, you have ruled out as evidence
of navigability --

A. | don'tthinkit--

Q. -- becauseit wasn't avirgin river?

A. Itwasn'tin the natural condition, yes.

Q. And the next item | believe was account
plausible?

A. Yes

Q. Téell mewhat that means. | mean, to me,
plausibility iswhat | call aweasel word.

A. Thank you.

Q. It'sinthe eyes of the beholder.

A. Yes

Q. Andisthat what that means?

A. That'sbasicaly what it does mean. When |

SALT RIVER VOLUME 8 11/20/2015 Page 1703

report, | footnoted there were reports that had flow
numbers from the USGS for a scattering of dates. In
other words, they would gage it for a couple years and
then they would stop, and then they would gage here for
acoupleyears. And | tried to use those flow data as
| could find them.

Q. You couldn't dways find them, iswhat you're
saying --

A. Sometimes there was nothing.

Q. -- becausethey didn't have --

Y ou have this get rid of the boat or bring it

back upstream.

A. Yes

Q. Andwhen you say bring it back upstream, |
assume that you're requiring that it be rode upstream
or motorized and driven upstream or what have you?

A. Yes, because from al I've read of other
navigability that was one way, that's how it was done.
It never became an issue because nobody ever tried.

Q. Okay. But for along time you'vetold us, |
think, that there was a wagon road or some kind of road
that approximated the Salt River as it came north?

A. Thatistrue.

Q. Okay. If I could put my canoe on awagon,
would that count?

© 00N O WNP
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read the article, the facts should be consistent
internally. For example, one of the accounts they
talked about the river was going 15 miles per hour or
22 feet asecond. And yet the flow on the date they
say the trip occurred was the 9th and the flow was
2,000 cfs, which is about 3 feet per second.
And that makes me question the validity of

the report. And my guess would be that the 9thiis an
incorrect statement and, therefore, it was a big flood.
In other words, you have to try to look at these things
to get as good a picture as you can.

Q. Soif I understand what you're saying, is
that you looked at a claimed trip and tried to make it
work one way or another, if you could; i.e., they've
said it'san fcs[sic] that istoo big for that date,
so it must have occurred on another datein aflood
condition, or, conversely, they've got the cfswrong
and the right date, that kind of analysis?

A. Yes

Q. And did you have any facts that you were
relying on when you, for example, concluded that the
cfsiswrong for that date and so, therefore, it must
have been aflood, and the closest flood was, and pick
adate?

A. Yes, and | would -- when | put that in my

SALT RIVER VOLUME 8 11/20/2015 Page 1704

A. Yes, but then you need to factor the cost of
the wagon trip. And it kind of becomes silly, because
it would be cheaper to take the wagon down with the
goods, and then you could take goods back rather than
the canoe.
Q. What if | wanted a nice smooth river ride,
you know, to make my passengers happy?
A. If that happened, that would be probably
9 okay.
10 Q. Wedon't know, do we, one way or another?
11 A. Weéll, it never came up in any of the reports.
12 Q. You say thetrip couldn't beaferry, and |
13 don't mean the wing kind.
14 Does that mean that you did not use the
15 information that was available about ferries for any
16 purpose?
17 A. That'scorrect. Andwhen | say "ferries," |
18 madeamistake. You said aferry boat. | would count
19 aferry boat. One of them they tried to float aferry
20 boat down. It had originally been aferry and then
21 they used it for transport down theriver. To me,
22 that'sno longer aferry, even though it was originally
23 aferry boat. I'm talking about crossing the rivers
24 perpendicular.
25 Q. Sure, | got that.

0o ~NO O~ WNPE
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A. Roughly perpendicular.

Q. I'm not even asking you about the one that
broke loose and how far did it go.

A. Right.

Q. Because that would be evidence that a boat
could go downriver.

A. Yeah

Q. Allsl wantto know is, interms of -- | take
it that would have qualified for a determination on it
wasn't aferry any longer; it was a boat going
downriver?

A. With regard to that one aspect, yes. The
fact there was no crew, no goods, it was too short
would probably knock it out.

Q. With respect to the ferries, though, you did
not use any of the information that they made available
by their existence in determining whether the river was
navigable?

A. That'scorrect.

Q. For example, those ferries, at least in the
area where they were used, established some kind of
depth for theriver, right?

A. But wehavenoideaat what flow. If wedid
know the flow and the ferry was operating that day,
then you could have gotten adepth; but | did not go to

SALT RIVER VOLUME 8 11/20/2015 Page 1707

1 A. Events.

2 Q. --events, and you would not use those kind

3 of, oh, geez, | lost abox over the side or something
4 likethat to disqualify navigation?

5 A. Right. I'mtalking about when the boat

6 flipped and they lost their gear and so forth.

7 Q. Itakeitthat if aboat flipped, if acanoe

8 turned over, that would disqualify that trip?

9
0
1
2
13

A. | think it does.

10 Q. I'm moving on to page 19 now.

11 A. Okay.

12 Q. And right above the bolded Burch citation --
A. Yes

14 Q. --youendwiththeword "normal." That'sa

15 scary word to me.

16 A. It meansthe 80 percent range.

17 Q. Okay. Sowhen you use"normal" in your
18 report, you're referring to what would be the ordinary
19 condition of theriver asyou seeit?

20 A. Right, and in particular, | have been using
21 the 80 percent range.

22 Q. Referring you to page 26, there you talk
23 about the short trip with the grain?

24 A. Yes.

25 Q. And, first of all, | assume that that boat
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that level of research.

Q. Okay. That information in terms of flows was
available, wasn't it, at least for certain periods of
time when ferries were active?

A. 1think so, yes.

Q. Just when you're talking about flood
conditions and that being one of your criteria, are you
referring to the 10 percent?

A. Yes

Q. Soyou didn't count anything above the
10 percent?

A. Yes

Q. Istheall goods must arrive an absolute?

For example, if | was canoeing down the river and
forgot to put my stove in the boat and | stayed
overnight on the shore, would that qualify or
disqualify my trip?

A. That might -- well, probably if you -- if the
leaving the stove was just because you were --

Q. Senility.

A. --yeah, you were till asleep, that probably
would not disqualify the trip.

Q. Okay. Sothereissomelevel of not
everything arrivesjust in the normal course of
human --

SALT RIVER VOLUME 8 11/20/2015 Page 1708

wasn't abandoned at that dock where they dumped the
grain. Did you assume that?
A. 1didn't worry about that, because it was so
short | figured they could push it upstream.
Q. They took it home with them afterwards, so
the up and back component would have been --
A. Weéll, | don't know they took it back, because
8 itdidntsay. It'sjust --
9 Q. Butyou assumethey did?
10 A. | didn't worry about it.
11 Q. Okay. If 2to 3.5 miles, depending on how
12 you measureit, | believe you've testified that's the
13 distance that they traveled --
14 A. Yes.
15 Q. -- qudifiesasasufficient distanceto
16 determine an area of the river to be navigable, would
17 thistrip then demonstrate that portion of the river
18 wasnavigable?
19 A. Wewould till have a question as to what
20 weretheflows, wasit in the 80 percent range; and we
21 just don't know from the account.

~No b~ WN PR

22 Q. If itturnsout that it was, it would
23 qualify?
24 A. | think so.

25 Q. Going on to page 27 and another mystery word,
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"swollen." What do you mean when you say theriver is
swollen?

A. Actudly, | was quoting to Mr. Littlefield's
report, which he found an article that said the river
was swollen. Theway | interpret it wasthat it wasin
flood stage of some sort.

Q. Soitwould have been in the upper
10 percent?

A. That would be my guess, yes. It's not
certain, but that would be a probability.

Q. Ifitwasn'tinflood stage, would thistrip
be avalid trip?

A. No, becauseit had no goods and it didn't
convey any person and it was asolo kind of a
half-recreational, half-experimental trip.

Q. Referring you now to page 29 and the famous
Yumaor Bust trip.

A. Yes

Q. Andif I understand what you're saying there,
isthat they were pushing the boat; and my recollection
of where they were seen pushing the boat, they were on

22 theGilaRiver. Isthat your understanding?

23 A. No, my recollectionisit was on the Salt.

24 Q. Okay. Soif it wason the Gila, you wouldn't
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report were bank-dwelling or river-dwelling,
river-dwelling being beaver that lived in dams?

A. Inthissection | was just comparing the
impact of abrush dam, which | said was similar to a
beaver dam, on whether or not a boat from that era had
to portage. | didn't specify abeaver dam. They
didn't talk about a beaver dam.

Q. Page 33, you used the terminology "in excess
of normal flow." | takeit, based on what you've said
here earlier today, that would mean a flood flow, when
you use that kind of terminology?

A. Yes, the upper 10 percent.

Q. On page 34 you're talking about the Day trip,
| believe?

A. Yes

Q. Andyou said they had alarge quantity of
beaver and otter in a small boat?

A. Yes

Q. How big was the boat? Do you know?

A. Small.

Q. Youdon't know how big?

A. All it said was small.

Q. Sufficiently big enough to carry alarge load
of beaver and otter?

A. Yes

25 hold this against them in terms of navigating the Salt?
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1 A. No.
2 Q. That's, no, you wouldn't hold it against
3 them?

4 A. 1 wouldn't hold the pushing against them for

5 theSdlt.

6 Q. Page3l.

7 A. Yes

8 Q. It carriesover from page 30. You'retaking

9 about three choices that people had at the end of that
10 page and the start of the next page?
11 A. Yes.
12 Q. Andyou say Choice 3 seems to have been the
13 favorite?
14 A. That was my impression from the articlesas a
15 whole.
16 Q. Okay. Youdon't have any specific statements
17 that you can point us to where people of the time said
18 we used the canals all the time or something like that?
19 A. No, but there was the one statement on, |
20 think, the Burch trip that they went down the Tempe
21 Canal, dthough a different report said they went to
22 the Joint Head and went down the Swilling Ditch or one
23 of the ditchesthat fed out of Joint Head and so forth.
24 Q. Moving onto page 32, do you know if the
25 beaver that you talk about in this portion of your
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Q. Pluswhatever supplies they ended up carrying
when they arrived in Y uma?

A. Yes

Q. Do you have any reason to believe that they
did not carry the kinds of suppliesthat a normal
couple of trappers setting out to go trapping and
ultimately end up somewhere to sell their hides would
have carried?

A. | thought they probably did carry the typical
supplies.

Q. Do you have any estimate about how long of a
canoe one would have to use to carry the typical
supplies, assuming it was a successful economic trip in
terms of beaver and otter, carry whatever that amount
of beaver and otter would have been and get to Yuma?

A. No. And | don't think it was a canoe,
because they said boat, and technically acanoceisa
boat, but people usually distinguish. So we don't
know.

Q. You don't know whether they had some kind of
flat-bottom boat that would have been sufficient to, at
least in their view, navigate the Verde, the Salt and
the Gila or it was a canoe sufficient to do that?

A. It could have been either. Well, and as|
indicate, they may have navigated canals.
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Q. Wadll, therearen't alot of canalson -- when
you take alook at that trip at its total, that would
keep motivating them down the river the way they wanted
to go, are there?

A. Weéll, there aren't many onthe Verde. There
are on the Salt, Lower Salt. And there aren't many on
the Lower Gila

Q. Sothey spent, under any set of
circumstances, alarge amount of time going on the
Verde River, the Salt River, and the Gila River?

A. 1 would agreefor the Verde and the Gila. |
don't know, particularly on the last trip, that they
would have gone down the Salt River, because the river
was pretty well dried up.

Q. So how do you think they got their boat from
the confluence with the Verde to the confluence with
the Gilawithout using the Salt River? Y ou think they
put it on my hypothetical wagon?

A. Thatisapossibility, but | would think,
based on the condition of the river, | would think they
had -- and the dams there, | think they would have
taken off at the Arizona Dam and floated down the
Arizona Canal until they found a farmer with awagon or
something and then carted it away until they got back
to theriver.
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Q. Canyoutrap for beaver in aflood?

A. 1 would think so, depending on how scary it
was to get near theriver.

Q. When you have a bank-dwelling beaver, for
example, do they build their home on the distant
extremes of the floodplain, or do they build it at
where they think there's going to be that mythical
3foot of water?

A. Excluding mythical, the 3 feet.

Q. Soyou wouldn't find very many beaver if you
were trapping beaver out on the extreme edges of the
floodplain?

A. They may have washed down; but more what |
was thinking, they may have -- the trappers could have
set atrap around where the lodge or the dam or the
whatever it was, the flood hit, they walked away and
waited and came back and found there was a beaver
there.

Q. On that same page, you concluded that at some
point, that the Days dragged and waded the river?

A. Yes, that's what we were discussing.

Q. Do you have any evidence that they dragged or
waded the river specifically, that you can refer meto?

A. It would be the hydrologic information I've
discussed.
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Q. When you say "got back to theriver," got
back to the Salt River?

A. It depends on where they decided to reenter.
| would have thought they'd probably reenter after the
confluence with the Gila, because that's where you
would find more water.

Q. Do you have any evidence of any kind that
supports your hypothetical methodology that they
adopted to avoid the Salt River?

A. Theonly evidence | have are the flows and
the diversion capacities of the dams and the amount of
water that would probably be diverted, as estimated by
the USGS.

Q. Assuming that they did do it the five times
that they said they did it --

A. Yeah, I'monly talking about the last trip
right here.

Q. Soifit'struthful that they did it five
times, you would give them at least four of those as
having used the Salt River?

A. 1'd give three of them that they probably
did, because the Salt River was flowing so very high
and was clearly in -- above 90 percent -- or above
10 percent stage. And the one other time, | have no
clue when they did it.
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Q. That you just discussed, right?
On the next page, at the very top you're

talking about the maximum flow is 800 and 500 cfsis
the minimum. Do you see those?

A. Yes

Q. Do you think the 500 cfs would have been
enough of aflow for the Days to have floated their
boat?

A. 1don't think -- you mean if there were no
diversions?

Q. Sure.

A. | haveno clue.

Q. You don't know how much cfsit takesin a
channel to float aflat-bottom boat?

A. Oh, | seewhereyou'regoing. | wasthinking
if you'relook -- sorry. | thought you were asking
about specific research toit.

| think the 3 foot is the requirement, and |

don't think 500 cfs would give you 3 feet through the
reach.

Q. How wide would the channel have to be to get
3 feet of depth if you had 500 cfs flowing down the
channel?

A. Somewhere between 1 inch and really, really
wide. You'd haveto know the velocity to come up with
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an answer. | don't think it was 1 inch, but --

Q. | don't think it would be either.

Pick areasonable velocity that would not be
in aflood range.

A. Okay. | would probably guess about 1 and a
half feet per second.

I'm calling up my calculator.

Q. | have no problem.

A. 111 feet, assuming 1.5 foot velocity and a
mean depth of 3 feet.

Q. Sol takeit you don't think there were any
channels of those dimensions in the lower part of the
Salt when the Days passed through?

14 A. | don't think there was 500 cfsin the Lower

15 Salt when the Days passed through on the last trip. |

16 think there was alot more than that on the previous

17 three, if they occurred those years.

18 Q. How much do you think was there when the Days

19 passed through the last time?

20 A. Probably on the order of a hundred or so, but

21 that'sawild guess. | just don't know.

22 Q. Youdidn't do anything to check it out?

23 A. No.

24 Q. Did you do anything to check out -- strike

25 that.
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Salt, the Arizona Canal was taking its full allotment
of 1,000 cfs and running it through that canal and
either putting it back 2 miles down or just using it
up?
A. Or dumping it out at the far end.

Now, one thing, when you say their alotment,
the Kent decree had a very surprising paragraph to me
that said the Kibbey decree was never enforced. So |
would think the Arizona Dam would have been taking al
it could whenever it could, and | said that's at least
1,000. | know it increased over time, but | don't know
what it wasin that year.

Q. Did you check what the flows were when the
Day brothers passed through for the time frame of their
last trip?

A. On--

Q. Atthe Arizona Canal or thereabouts.

A. Yes, and | presented a dlide on that in my
PowerPoint, Slide No. 77. All | had in the way of data
was the maximum, the mean and the minimum for each
month, and | presented those data.

Q. Andwhat wasit?

| don't have Slide 77 with me. I'm trying to
avoid going down awhole bunch of pages.

A. Oh. Well, the mean flow was --
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1 Y ou talk about the Days getting to the
2 ArizonaDam and the Arizona Canal on that page?
3 A Yes
4 Q. Andyoutell methat it's flowing at
5 1,000 cfs?
6 A. | don'tsee1,000 cfson that page. Page 367
7 Q. I'mon adifferent page.
8 A. Oh, that may be the problem.
9 Q. Let mecheck.
10 Page 35.
11 A. The 1,000 cfsiswhat the Arizona Canal could
12 divert.
13 Q. Okay. Didyou check what they were drawing
14 at the time that the Days passed through?
15 A. They would have been drawing all that they
16 could, and | went through the explanation of how a
17 diversion dam works. Y ou build the structure across,
18 and it pushes all the water up to the canal's capacity
19 intothecana. 2 mileslater, if the Arizona Dam
20 people wanted to return some of it, or the Arizona
21 Canal people, they could have. They had areturn flow
22 placelocated, or they could have kept it going.
23 Q. Andsoif | understand what you're saying to
24 me,isthat al year long or at least al during the
25 time frame that the Day brothers were passing down the
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unfortunately, it'sa graph, so | have to kind of
reconstruct. -- about 1,200. The mean was about 1,200
in September. October was down to about 9. November
was about 9. December was about 12. January was about
12.

Q. So, inessence, from that, do we conclude
that when we got to the Arizona Canal, that canal
operation dried up the river?

A. 1 would think on many of the daysit would
havedried it up. There probably were some days
where -- well, | don't know for afact how much bigger
than 1,000 cfsit was at that time. | know that the
rights that were later decreed would exceed the 1,200
as of that priority date, but that assumes the Kent
decree got everything right, so | don't know that for a
fact.

| think the Arizona Dam probably dried it up.
If it didn't, very little went over; and what went over
got snatched up by the next canal downstream.

Q. You may have said this. Do you know when the
Arizona Canal went into operation?

A. 1885.
EXAMINATION BY COMMISSIONER ALLEN
COMMISSIONER ALLEN: I have aquestion
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about that.
You look at the picture on Plate 67.
Apparently that was taken from bel ow the dam,
downriver?
THE WITNESS: Thetop pictureis.
COMMISSIONER ALLEN: The bottom one, the
bottom.
THE WITNESS: Oh, the bottom pictureis
the gate into the Arizona Canal. They could shut it
off if they wanted to, say during a dry-up.
COMMISSIONER ALLEN: But there's water
in the channel right below the dam. 1'm assuming that
we're downstream from the dam when we're looking at
this.
THE WITNESS: The descriptionin the
USGS document that had the picture was that was the
gate that would release water into the canal, and I'm
not sure if that's from --
COMMISSIONER ALLEN: Upstream.
THE WITNESS: -- upstream or downstream.
COMMISSIONER ALLEN: If you look at the
upper picture, theriver isflowing. Isthat above or
below the dam?
THE WITNESS: The water is spilling over
the dam.
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today. And, also, onething that farmers did back then
that was significantly different isthey would divert
in the winter months and put it on the fields whether
or not they needed it, to storeit in the ground for
the plants to use later.

COMMISSIONER ALLEN: But al of this
that we're talking about is pretty much hypothetical,
isit not?

THE WITNESS: It's the best speculation
| could come up with.

COMMISSIONER ALLEN: Okay. Thank you.

CROSS-EXAMINATION (CONTINUED)
BY MR. HELM:
Q. And something that's close and near and dear
tomy heart. As| understand it, since about -- 1887,
was that when you said it went into operation?
A. '85.
Q. '85. Atleast at some parts of the year, you
would say that the Arizona Canal and Dam dried up the
Salt River?
A. Yes
Q. Canyou tell mewhether, after 1885, there
were any fish in the Salt River below the Arizona Dam?
A. 1 don't know. Andwhen | say "dried up,"
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COMMISSIONER ALLEN: And into the river?
THE WITNESS: Yes.
COMMISSIONER ALLEN: And what isthe
date that you're assuming that that occurred?
THE WITNESS: To my recollection, they
didn't have a date in the picture.
COMMISSIONER ALLEN: So there'sreally
no way of knowing, number one, when the Day brothers
actually moved through this particular area or if the
dam was actually functioning at that particular point
intime. | mean we can only assume that it took them
so long to get here.
THE WITNESS: Oh, yeah, they -- | don't
know. Yes, you'reright. Picking which day they went
through, I just don't know.
COMMISSIONER ALLEN: If they went
through in January --
THE WITNESS: Thereisapossibility
they were down for dry-up, but that would be about --
COMMISSIONER ALLEN: But not -- there's
very little agriculture going on in January; is that
not correct?
THE WITNESS: Therewasalot morein
those days. Y ou had grains, you had leaching, you had
afafa It wasn't so cotton-oriented likeit is
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there still would have been pools standing, depending
on how long the flow wasn't going; but there would be
dry spots.
Q. Soyouwould say that the fish that were
below the Arizona Dam would all get together and get in
whatever pools that were till remaining?
A. | think they would retreat to the pools asit
shrank, yes.
Q. Would those pools, over some period of time,
become stagnant?
A. Yes
CHAIRMAN NOBLE: Mr. Helm, are you going
to ask afish question?
MR. HELM: No, | wasjust trying to find
out whether all the fish died down there. Apparently
they didn't.
CHAIRMAN NOBLE: Okay, because we're
going to take abreak. | didn't want to interrupt your
line of thought.
MR. HELM: No, no, I'm not going to ask
him whether, you know, a spear bait would have been the
appropriate thing to use in the pools.
CHAIRMAN NOBLE: Hopefully he would have
understood that question.
WEe're going to take a ten-minute break
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Now.

(A recess was taken from 10:06 am. to

10:18 am.)

CHAIRMAN NOBLE: Mr. Gookin?

THE WITNESS: I'm ready.

CHAIRMAN NOBLE: Rebecca? And, John,
you're up.

MR. HELM: Here we go.

BY MR. HELM:

Q. Referring you now to page 40, and here you're
talking about several rivers; the Salt, the Roosevelt,
the Verde at Fort McDowell, the Gilaat Dome, right?

13 A. Yes.

14 Q. Andyou'regiving us cfsflowsfor those

15 riversat thetime period that's relevant to it, right?

16 A. Yes.

17 Q. Okay. And what | get out of thisisthat

18 you're saying that every one of those rivers was at

19 flood stage at that point?

20 A. Yes

21 Q. Could you give me what the ordinary flow

22 range would have been for those rivers at the time

23 you'retalking about, under the ordinary condition, in

24  other words, the 80 percent?

25 A. Oh. Wdll, if you'retaking the Salt River at
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A. No, | waslooking at the -- thinking about
the flow in Segment 6, bel ow the confluence.

Q. And what would the ordinary and natural flow
be at Gilaat Dome?

A. Theupper -- oh, at Dome? | know we've put
itin. | don't know what it is off the top of my head,
but | know it's less than 9,500.

Q. Do you have an estimate? What would the top
9 be?

10 A. 5-,6,000, | think.

11 Q. And the bottom, somewhere around 3- or 4007

12 A. That sounds about right, but | -- | know |

13 have numbers. | just don't have them in my brain.

14 Q. You just don't have them with you?

15 A. Yesh.

16 Q. We could find those from your Gilareport?

17 A. Yes.

18 No.

19 Q. Maybe?

20 A. | didn't do virgin flow estimates at Dome, to

21 my recollection.

22 Q. Page43.

23 A. Yes.

24 Q. You confused mealittle here, and | want you

25 tounconfuse me, if you would. You start out there and
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Roosevelt and the Verde at Fort McDowell, those pretty
much -- they were close to ordinary. Or, excuse me,
you said ordinary or natural ?
Q. Wadll, ordinary and natural. | shortened it.
| tend to shorten it to ordinary, is my speech, but --
A. Okay.
Q. -- 1 want the 80 percent, iswhat I'm looking
for.
A. Oh. Then, well, Mr. Fuller computed the
90 -- or the top 10 percent level at just under 3,000.
| just used 3,000 cfs, for the Salt and V erde combined.
Q. Okay. And that'swhat you're doing here,
13 you're giving me those numbers to add them together?
14 A. Yeah, | would add the Salt and the Verde
15 together to make an estimate of what it was at the
16 confluence.
17 Q. Okay. Sojust abovethe Verde, what would
18 the Salt'sordinary flow have been, the middie
19 80 percent?
20 A. | don't know off the top of my head.
21 Q. Thesame question for the Verde, and your
22 answer would be "l don't know"?
23 A. Correct. | would haveto look it up.
24 Q. Didyoulook it up at the time you were doing
25 this?
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you say, "There are two components to the navigability
doctrine."

A. Yes

Q. And sincel've been here, you've told me
there'sthree. Whichisit?

A. Waéll, okay, there's1, 2aand 2b.

Q. Okay. So haveyou changed your viewpoint of
it since you wrote this report; isthat --

A. No. Thefirst phrase says, basically, in
fact or susceptible, so that's two points. But then
when you get to susceptibility, Winkleman and
implicitly, | think, Utah put two stepsin that.

Q. Sothere'sredly four steps?

A. No, there's 1, navigablein fact; 2,
susceptible to navigation. Under susceptible to
navigation, you have 2a, did they need the navigation;
and 2b, would it have worked. Sorry for the confusion.

Q. Andyou get al of that out of the Utah
decision?

A. Wadl, | get 1 from al the decisions. 2a, as
| say, Utah implicit, but primarily | thought the
Winkleman decision laid it out clearest; and the same
with 2b.

Q. Going down to page 43, at the bottom you're
talking about Mr. Fuller's reasons?
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1 A Yes

2 Q. Andthefour categoriesthat you give us,

3 those are your categories, right?

4 A. Yes. | took --

5 Q. That's Gookin on Fuller?

6 A. Yes

7 Q. Goingon over to A. on the next page, 44,

8 Navigation Was Not Needed.

9 A. Yes
10 Q. Onequestion on that. Why don't trains enter
11 into discussion, from your perspective? | mean they
12 arrived before statehood, long before statehood, didn't
13 they?
14 A. Yes.
15 Q. And they were in Phoenix, Arizonaor
16 thereabouts, Maricopa, long before statehood?
17 A. Yes.
18 Q. Okay. Sowhy don't trains become part of the
19 mix of why people didn't use the Salt River for
20 navigation?
21 A. Asl understand the doctrine, the Courts have
22 said you cannot use trains to disqualify navigability;
23 that when the trains came, they were so much cheaper,
24 there wasjust no point to navigate the rivers. Even
25 theMississippi lost alot of traffic because of the
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about whether you can use the trains to permit you to
navigate part of the river that you couldn't normally
do or pretrain do.

Q. Okay. Wédll, here'swhere I'm going.

A. And-- sorry.

Q. Goahead. No, finish. I'm sorry. | didn't
mean to interrupt.

A. | have thought about thisissue quite a bit,
and the other thing that came to me was that on the
estimate of canoe cost, for example, amost half the
cost was the shipping cost because the canoe was made
out of -- to get it to Phoenix from Chicago, because
the canoe's made out of cedar, whichisvery weak.

Up in the Grand Canyon, on one of the trips
somebody was trying to get boats down so they could use
them to do the exploration, and they couldn't get a
cedar canoe to survive thetrip. They lost several
before they finally got it.

The Sears catalog talks about you have to pay
four times shipping charges to get the canoe there,
which tells me they figured they've got to do alot of
reinforcement and crating.

The point of al thisrambling isthat if you
took it from Yumaand ran it up on the railroad back to
Phoenix, it's still going to be very expensive, because
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trains and the relative costs.
Now, if I'm interpreting your question
correctly, you're saying why can't | boat down the Gila
River or Salt and Gilaand put it on atrain and take
it back up.
Q. Wadll, that would be one, but | hadn't really
thought of it in that context; but that certainly
enters the play, doesn't it?
A. Weél, I'm not sure, and that isalegal
guestion. To me, if you're going to use the cheapness
of the train travel to justify floating downstream,
then | would think you have to go the next step and
say, well, then | can use the cheapness of the travel
to say it'snot feasible.
Picking and choosing your facts and saying,
well, I'm going to use this fact and say, yes, thisis
legally permissible for purpose A, but not purpose B, |
don't think is appropriate; but that's a lawyer
fighting question.
Q. Sure. From your perspective, though, you did
not consider trains as part of the mix, even though
they were, because you understand that there is some
23 case out there that says you can't do that?
24 A. | understand you can't use thetrains for
25 nixing navigability. | don't think there's any case
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the canoes of that erawere so fragile that you would
have to do alot of packaging and reinforcing and so
forth. That was expensive.

Q. Part of the assumption, | take it, though,
would be, or you would agree, that the canoe got --
wasn't so fragile that it didn't get to Yuma?

A. Weéll, inthisscenario I'm saying let's say
it got to Yuma, but by hook, crook, miracle, divine
intervention, whatever you want to pick. I'll take
divineintervention. But then you're faced with
getting it back up to Phoenix.

Q. | wasthinking more of your economic
approach, to be truthful to you. And where | was going
was, say 1875, there's not an awful lot of people
living in the Salt River Valley. | don't remember
what -- do you know what the 1880 census said there
was? | think we've seen it, and it was chump change.

A. Weéll, there are alot more people living
there than they've said, because in the 1870s the
settlersin the Salt River area were enticing and
asking the Pimas to move up into the eastern reaches of
the Salt River Valley to provide a buffer against the
Apacheraids. That's basically what started the Salt
River -- the location of the Pimas that eventually
caused the Salt River Pima-Maricopa. So they weren't
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1 counted, so we don't know how many people there were.
2 Q. Allright. But| guesswhat I'm saying, from

3 an economic measurement, would whatever that number of
4 peopleliving in the Salt River have been -- I'm

5 excluding the Upper Gila. I'm just talking about the
6 Lower Gila. -- create ademand to build arailroad to
7 the Phoenix area?

8 A. Itdid by 1887. Actualy, before, because

9 they started it before then.

10 Q. Wadll, either that or there was some nut

11 running therailroad, right? If there was no demand --
12 A. No.

13 Q. If there was no demand, you wouldn't build

14 therailroad?

15 A. Right.

16 Q. Sothey perceived that by 1887 there was a

17 demand for arailroad to the Phoenix area?

18 A. Yeah, that it was -- there was enough demand

19 tomake aspecia trip.

20 Q. And there's no question in your mind that the

21 railroads were alot cheaper than the waterborne

22 transportation?

23 A. Yes

24 Q. And so by nineteen eighty -- or 1887, the

25 motivation to do anything to get waterborne
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invented yet. Well, I'm not sure exactly when it was
invented, but it hadn't -- the process of railroading
America had not started.

Q. What I'm trying to find out is, is what the
economic demand was that convinces you that there was
this demand in the Salt River Valley that would have
generated river use, if it had been available to use?

A. Oh. Weknow for afact that the
Quartermaster's Station at Y uma used a navigable river
to supply the Forts up the Colorado. We know for a
fact that they didn't use the river to supply the Forts
up the Gilaand Salt. We know that they wrote that

13 they wish they could have, but they had to do it by

14 wagon, which was much more expensive and so forth.

15 Q. | just guesswe're going to talk at

16 cross-purposes, but thank you very much.

17 A. I'msorry.

18 Q. Atany rate, back at thetrains. You think

19 that there's a case that says you can't useit?

20 A. | think there's a case that saysyou can't

21 usetrainsto exclude navigability. In other words,

22 say, wdll, by 1912 we had atrain. They were boating

23 upand downin, say, 1850, but in 1887, when it came,

24 they gaveit up. That doesn't prevent navigability.

25 It said once navigability is established, it
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1 transportation on the Salt River pretty much -- | hate

2 tosay this, but I've got to. -- dried up?

3 A. | wasafraid you were going to do that.

4 Yes, | would agree.

5 Q. Sowhat we haveisavery small window when

6 commercial transportation might have been aviable

7 option on the Salt River, from your perspective, being

8 from--

9 A. Nottrue. You've got from the Winkleman
Court al the way back to 1800. We know there were
Indians on the Lower Salt near the Gila that nobody
brought goods up the river to trade with. We know
there were Forts that needed supplies, and those went
by wagon. We know there were trappers who were
trapping the river and no indication they used canoes.

So you've got agood period of about 80 or
90 years when they should have boated.

Q. When you do your analysis on what it cost to
build therailroad, if | understand what you're saying,
isthe trappers, there would have been enough of them
at the time trapping was going on to convince one of

22 the mega-millionaires on the East Coast to build a

23 railroad out here?

24 A. Well, therailroad was nowhere near out here

25 inthattime. Infact, the railroad had not been

10
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remains a navigable river.

Q. Doesthat caselimit itself to trains, or
does it say you can't use transportation next to a
river to exclude the river from being navigable?

A. Thesynopsis| read when | wasjust trying to
study up on this talked about railroads.

Q. Do you know whether there's a case out there
that says you can't use land transportation of any ilk
to exclude ariver from being susceptible to
navigability?

A. Yes. | know there's one out there that says
you can't use railroads to exclude navigability.

Q. AndI'm saying do you know if there's one out
there that says you can't use wagons?

A. 1don't know that there's any case concerning
that.

Q. Okay. Going to page 45, and you'retalking
about in the 1800s, the only practical way -- you've
got aquote there, | believe. Do you see that?

A. Yes

Q. And the question that | have for you, keeping
that time in context, when the river was, | think at
least for our purposes, in its ordinary and natural
condition, what itemsin the Salt River Valey werein
existence that would merit large-scale water

© 00N O WNP

PR RPRRREPRRRPR
0NN WNRO

19
20
21
22
23
24
25

Coash & Coash, Inc.

(13) Pages 1733 - 1736

602-258-1440 www.coashandcoash.com





Navigability of the Salt River
Nos. 03-005-NAV and 04-008-NAV / Consolidated

Administrative Hearing - Volume 8
November 20, 2015

SALT RIVER VOLUME 8 11/20/2015 Page 1737

1 transportation?

2 A. Therewere crops for the people who were

3 there, and there was a market to receive goods, in

4 particular the Army.

5 Q. I didn't ask you what the market. | wanted

6 toknow what up there would merit a downriver form of
7 large-scale water transportation, the kind that you

8

9

talk about?
A. It would have been cropsin -- in, what, the
10 1860s?
11 Q. No, no, I'm talking about the eighteen --

12 when we're back to the natural and ordinary condition
13 of theriver.

14 A. Oh. Well, that would be before the canals

15 then. All there would be would be demand for goodsin
16 return for money. Therewouldn't -- | don't know of
17 anything that would be shipped downstream.

18 Q. Nothing up there that motivated me to want to

19 maketheriver better to ship downstream?

20 A. Not -- yeah, not until they started farming.

21 | don't think there were many people there before

22 Swilling.

23 Q. Excluding the -- | mean we can getin an

24  argument over the Native American farming --

25 A. Right.
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Q. So hewasfarming to ship stuff upstream,
right?

A. 1 think he would have been happy to ship it
downstream, if he could have, because -- or upstream,
because -- but he didn't do either. He wagoned it.

Q. All right. But his motivation was to supply
ademand that was upstream from the Salt River?

A. Probably. Butif you could have gone
downstream, that would have been a better demand, a
better marketplace.

Q. How far would it have been downstream to
Yuma?

A. From Phoenix -- and let's pretend Swilling
Canal iswherever Phoenix was then, because it didn't
exist; but it's 195 miles.

Q. How farisit to the first Fort up the Verde?

A. That I'm not sure of. I'm going to guess 25.

Q. I takeitinyour discussion on the Erie
Canal and the large loads that it was designed to
carry, the large loads that you would equate that to in
Arizonawould be some form of agriculture product?

A. Probably agricultural. It might be mining
equipment going upstream and ores or refined ores going
downstream.

Q. Let metell youwherel am. I've moved
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1 Q. -- and whether that counted or not under

2 Winkleman; but excluding that for purposes of this
discussion --

A. Okay.

Q. -- Swilling was the farmer, wasn't he, so to
speak?

A. Excluding the Native Americans, yes, on the
Salt.

Q. Right. And when did he start farming?

A. | believeit was'68 or '69. He started
digging in '67.

Q. Okay. Andwhy did he do that; what was his
motivation? Hejust didn't start farming out in the
middle of nowhere because he was a natural born farmer.

Let me makeit easy on you. He started
farming down there to supply the Forts up on the Verde,
didn't he?

A. | suspect that was where his primary market
was, yes.

Q. And hedid it down therein thefirst years
because there were grass and things that were naturally
existing down there that he could harvest and sell to

23 theFortsfor forage for their horses and stuff,

24 correct?

25 A. | believethat's correct, yes.
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along.

Page 52. Do you agree that ariver could be
navigable for title purposes and yet not be suitable
for carrying large amounts of freight?

A. Theword "large" isvague.

Q. Okay.

A. It hasto be enough to be -- make the
operation economically viable, whatever that is.

Q. Allright. Do you have -- what would be the
amount of an agricultural good that would be large
enough to make it economically viable in the Salt River
Valley?

A. 1didn't computethat. The only two
computations | did was for a 500-pound canoe and the
Edith.

Q. | takeit your answer to mean, in terms of
canoes and the smaller flat-bottom boats, would be that
ariver that was suitable for those to use could not be
navigable in fact for purposes of title?

A. It depends on how you're using them. You
need to transport something.

Q. Waill, but you told me that you eliminated
canoes and small flat-bottom boats from your research
to determine navigability; that you just said they
weren't suitable. 1'm talking about the canoes that
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you eliminated.

A. Okay. You'vekind of wandered in the
question.

Q. I'msorry if | did.

A. Canoes, | say, were not the customary modes
of travel at the time of statehood or beforeit in
Arizona. There's no evidence that they used them for
that purpose.

Boats, yes.

Q. Let meseeif | understand you.

Because the indigenous population of Arizona
before the European culture arrived didn't use canoes,
it's your understanding that in the navigability
context, they cannot be used to determine whether the
Salt River is navigable?

A. No.

Q. Where am | wrong in my understanding?

A. 1 asolooked at the Utah case, which
indicated that the boats that were used for commercia
transport did not include -- he didn't list a canoe as
one of the many types of boats that he considered as
for commercia transport.

| looked at the historic evidence of the
incidence of canoe use on the Salt and the Gila, the
whole drainage area, and | couldn't find any evidence
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the Southwest?

A. Right. I think it means the onesthat were
used for that purpose in that region.

Q. Soit'snotreally equal, isit?

A. lthinkitis. Wedon'tgettouseice
riggers.

Q. Doesthat mean that if Puerto Rico getsinto
the Union, we're going to have to look at hovercraft?

A. That's my understanding.

If you notice, in Alaskathey're allowing

inflatable rubber rafts, from what I've been hearing.
And yet | wouldn't consider an inflatable modern raft
made out of synthetic rubber to be a boat customarily
used in Arizonaas of 1912.

Q. Okay. Sowhat your understanding of the
Equal Footing Doctrineis, isthat distinctionisan
acceptable distinction. In other words, we get to
suffer discrimination, because if our rivers could have
handled canoes, we can't use that as evidence that it's
navigable; whereas the riversin the Northeast did use
those boats to determine navigability?

A. You'remissing the point that I'm trying to
get at. It'snot that I'm saying you can't use the
canoe to prove the navigability. |I'm saying nobody did
use the canoe to prove the navigability.
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of people using the canoes to transmit commercia goods
up and down either river.

Q. Those kinds of canoes that you're talking
about were, in fact, used in lots of placesin the
United States to transport beaver pelts, or what have
you, on riversthat were held to be navigabl e because
that was what they were used for; is that fair --

A. Yes

Q. --upinthe Northeast?

A. Yes

Q. Okay. Sowhat | would like you to do for me
isto put together your rationalization how the State
of Arizona came into the union on an equal footing with
the other 47, | guess at that point, if they were held
to adifferent standard for the boats that determined
what rivers were navigable or not?

A. They arenot held to adifferent standard.

The phraseology is the customary means of trade and
travel as of statehood. It's different asto what the
customary means of trade and travel were in different
states.

Q. Soit'syour understanding that Equal Footing
Doctrine doesn't mean that we measure the use of a
river by the same boat, no matter whether that river
happens to be somewhere in New England or somewherein
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Q. | must have misread Mr. Fuller'sreport. |
thought he was indicating that, one, canoes were used
in 1912 in Arizona; and, two, that they did navigate?

A. Waéll, | did go through that, and | found -- |
went through the evidence that's been disclosed,
including Mr. Fuller's report, and | may have missed
something. | found the Pattie canoe on the San Pedro,
which was used on the San Pedro, but in extraordinary
conditions. So that didn't prove navigability.

Q. How about the eight canoes, | think it was
eight, on the Colorado from Pattie also?

A. Yes, and they did use --

Q. Isthe Colorado in Arizona?

A. Yeah. But they were used asferries, if |
remember, and they were not considered by Utah as being
acommercial boat. | think the problem with the canoe
isit'stoo small, normally.

Q. But my pointis, isthat canoes were in use
in Arizona on the Colorado River?

A. You arecorrect.

Q. Allright. And sowhat you're telling me now
isthat since canoes weren't used on the Salt River,
that doesn't qualify as the kind of boat that wasin
general usein Arizonafor measuring navigability?

A. Thatisaninteresting question, and | don't
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have a good answer.
Q. Anditwould bereally problematic in terms
of the susceptibility issue, wouldn't it?
A. Yes, | think, but -- well, that isalegal
question as to whether boats from the Colorado count on
the Salt, Gila, Verde, et cetera.
Q. Going now to 53 and towards the bottom,
you're talking about the Colorado River and the fact
that a small population shows that navigation can
occur.
A. Showsthat there was a need for navigation,
yes.
13 Q. Just definefor me what you mean by "small."
14 A. | would say the size of Yumawhen it first
15 started.
16 Q. And that would have been how many people,
17 roughly?
18 A. I'mguessing a couple hundred.
19 Q. Andwhat we're talking about hereis
20 problems, right, your three or four problems that you
21 identified?
22 A. They're my responses, yeah.
23 Q. Right.
24 And you identify Y uma as one of the problems?
25 A. Yes.
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1 that confused me, was right after the existence of
2 Yuma, you indicate that |ots of peoplein the Salt
3 River Vdley had boats.
4 A. Yes.
5 Q. But then the existence of those boats, in
6 your mind, doesn't count toward determining whether the
7 river isnavigable or not because they only used them
8 infloods?
9 A. No.
10 Q. Explainto me what you mean there.

[En
[EEY

A. Therewere severa usesfor boats, and as
Mr. Fuller documented, there were lakes that the people
would take these boats, like we do today, and they
would go up to the lakes -- they were different
lakes. -- and recreate on the lakes.
So the fact you had a boat that you were
planning to take up in the summer to Flagstaff doesn't
prove that you're going to boat the Salt River.
Q. What lakeswerein existencein 1875?
20 A. | know I listed them in my PowerPoint. But
21 withregard to 1875, | haveto say | don't know which
22 onesexisted at that particular year.
23 Q. How about 19007
24 A. Wdll, 1900, we know that the dam on the
25 Hassayampa, the Walnut Grove, | think, had come and
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1 Q. AndlI didn't quite understand that.

2 A. Oh.

3 Q. Andwhilethere are alot of people who might

4 think Yumaisaproblem, | don't get it in the context

5 of navigability. So please explainitto me.

6 CHAIRMAN NOBLE: | resemble that remark.

7 MR. HELM: Somethings| just can't

8 resist, even if they're not good for me, you know.

9 THE WITNESS: First, can | take the

Fifth?

11 BY MR. HELM:

12 Q. If you'll take me withiit.

13 A. Okay.

14 What | was meaning was Mr. Fuller had

15 indicated that there were too few people, and that

16 meant there weren't enough people that you would expect
17 tofind people who knew how to boat or people who knew
18 how to make boats or people who wanted goods that could
19 betransported by boats, but primarily the first two.

20 And my point isyou've got ariver and

21 there'stwo endsto it, and you know that Y uma had

22 river pilots and they had river boats. So Phoenix

23 didn't need to build them, and they didn't need to have
24 andtiveriver pilot. Yuma could have supplied them.

25 Q. Thenext problem | haveis, or your problem

10
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gone, especially gone.

Q. Sothegone portion wouldn't provide any
motivation for me having aboat?

A. Not once that happened, correct.

We know that there was Granite Dells near
Prescott, and | don't know when it was built. And
there were two near Flag, and | don't know when they
were built.

Q. Sowhat you'retelling me, if | getit, is
that all these people that owned boats in the Salt
River Valley were going to get their wagons out and go
to the Granite Dells to use them in 1875?

A. I'mtelling you that Mr. Fuller indicated
that that was a source of use for boats before
statehood.

16 Q. Granite Dells?

17 A. The Granite Délls, the Flagstaff; when

18 Roosevelt started, Roosevelt.

19 Q. We'retalking at cross-purposes.

20 A. | haveto be--

21 Q. I'mtalking about that | understood the

22 premiseto be, that lots of peoplein the Salt River

23 Valey had boats before statehood.

24 A. Yes.

25 Q. Okay. And so I'm starting kind of at the
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beginning of the lots of people, 1875, and starting to
work my way up. And my understanding was you told me
that, yeah, they had boats. And | had said, and you're
saying they only used them in floods. And you say, no,
they took them to the lakes to use.
And then obviously my question was, | don't

recall any lakesthat are particularly close to the
Phoenix Salt River areathat were in existence prior to
Saguaro, maybe, where | would have carted a boat to and
launched it and gone fishing, for example, asa
recreation?

A. Okay, firgt, | didn't deny they used them in
floods, because they did. But I'm saying there were
motivations other than boating on the Salt River that
existed as a mativation to buy a boat, and that was
based on Mr. Fuller's report.

17 Q. Waell, if they had these boats, wouldn't they

18 have used them on the Sdlt, too, in non-flood times?

19 A. If they could have, yeah.

20 Q. Would 1,000 cfsfloat your boat?

21 A. For commercial purposes, | don't think so.

22 Q. Okay. We can agree that there was 1,000 cfs

23 going into the Arizona Canal, right?

24 A. No, | saidit could divert up to 1,000. It

25 didn't get 1,000 al the time, by along shot.
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1 10 minutes.

2 (A recess was taken from 10:59 am. to

3 11:15am.)

4 CHAIRMAN NOBLE: Mr. Gookin?

5 THE WITNESS: Ready.

6 CHAIRMAN NOBLE: Mr. Helm?

7 MR. HELM: Yes. | think somebody just
8 destroyed the --

9 CHAIRMAN NOBLE: Well, at least they
pulled it onto the floor.

MR. SPARKS: He has aname, and it's
called clumsy.

CHAIRMAN NOBLE: Just before you start,
Mr. Helm, | misremembered what time we were going to
end today. It will be 3:30, not 4:30.

MR. HELM: Works for me.

CHAIRMAN NOBLE: Proceed, Mr. Helm.

MR. HELM: I'll try and get done in that
period.

CHAIRMAN NOBLE: Oh, Mr. Helm, you've
destroyed Thanksgiving.

MR. HELM: I've got to go home and pack
to leave town, | mean, you know.

BY MR. HELM:
| think when we broke, Mr. Gookin, we were
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1 Q. Itdidat some point?

2 A. Itdidat some point.

3 Q. Ortheguy who built it goofed up on his

4 sizing?

5 A. Right. Well, and they did keep enlarging it
so they could do more.

Q. My point is, there were significant periods
of time in the course of any year when the Salt River
had water in it, correct, and the water would have been
sufficient to float a boat, deeper than 3 feet?

11 A. No, not deeper than 3 feet.

12 Q. 2feet?

13 A. | put atablethat indicated for the various

14 flows; and, basically, 1 to 2 feet was the range for

15 most things.

16 Q. Do you accept Mr. Fuller's depth disclosures,

17 or did you disagree with any of them?

18 A. | disagreed with them.

19 Q. Intermsof that a canoe floatsin 6 inches?

20 A. That was one of many disagreements.

21 Q. Okay.

©O© 00N O
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22 CHAIRMAN NOBLE: Mr. Helm, | believe
23 well take another break right now.

24 MR. HELM: Okay.

25 CHAIRMAN NOBLE: Thank you. Let'stry
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talking about the disagreements that you had with
Mr. Fuller over boats, canoes, what have you, and we
had just started on the canoe and floating in 6 inches?
A. It got mentioned. | don't know we were
there.
Q. Yeah. Well, my understanding --
7 A. Oh, okay.
8 Q. --wasthat you weretelling me that you
9 disagreed with --
10 A. Oh.
11 Q. Theorigina question | had, did you agreein
12 agenera nature with Mr. Fuller's depth allocations
13 amongst the various kinds of boats.
14 A. Right.
15 Q. Andyou said no.
16 A. And]l said no.
17 Q. And so now we were getting specific, and we
18 had started with canoe.
19 What's wrong with Mr. Fuller's canoe depth?
20 A. Wadll, first, he was counting all of the
21 vehicles based on their draw, rather than arequired
22 depth, and they are different. Y ou need a safety
23  margin.
24 He doesn't consider the 3 foot --
25 Q. Let mejust stop you right there so that |
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don't remain --
MR. MURPHY : Can we let him answer the
question?

©O© 0N O A~ WDNPRP

[N
N RO

13
14
15
16
17
18
19
20
21
22
23
24
25

MR. HELM: Yeah, if | could understand
what he was answering. Soif you'd let me --

MR. MURPHY : Wéll, | think he should get
achance to answer the question first, before you
continually interrupt him.

MR. HELM: Do we want to play court?

Because I'd be delighted to play court with you. |
think | can handleit.

MR. MURPHY : | want to play civilized.

BY MR. HELM:

Q. What | want to know is the distinction
between draw and depth, so that | understand your
testimony.

A. Asl understand it, when you measure from the
waterline down to the bottom of the keel, bottom,
whatever the lowest bottom is, that's the draw of the
boat, and it varies on how loaded it is. The depth of
water has to be greater than the draw, because you're
not in aflat, nicely sculptured, clean canal. You're
inariver.

Soif you say that ariver is2 feet in one
point, that doesn't mean you have 2 feet for the whole
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with modern boats. If you're not going to do that,
then you need to come up with a standard that tells you
whether or not you're going to be able to make it
through the river based on, say, the gage depths. And
that's where the Utah case comes in, because the
Special Master listened to all that testimony, talked
to the people who actually did the boating for
commercial purposes, and determined a mean average
depth of 3 feet was what it took.

Q. lamtotally confused. Let'sseeif | can
unconfuse myself.

What you're saying isthat Mr. Fuller got the

weight wrong, in that he did not include enough load in
the boat when determining the depth of flow it needed.
That's one problem, right?

A. Yes

Q. Okay. Thenthe next problem is he did not
consider that a proper -- if he had a properly loaded
boat, whether there would be enough water to get that
boat down the river?

A. He considered whether there would be enough
water, but he did it wrong.

Q. Okay. How did he do it wrong?

A. Hefound the depths at cross sections that
were not the minimum depth cross section, and he took

SALT RIVER VOLUME 8 11/20/2015

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 1754

river. And so you need to leave a safety margin.

Q. Sowhen -- if | understand what you're
saying, when Mr. Fuller made the determinations -- and
I'm going to stick with a canoe at this point, because
that's the thing we've been talking about, and he came
up with 6 inches, what you're telling me is that
6 inches does not take in to consider whatever safety
margin would be appropriate for the canoe?

A. Okay. The 6 incheswas the minimum depth
requirement for canoes for recreational purposes,
modern boats.

Number oneis, Mr. Fuller did not consider
the minimum depths. He applied those minimum depth
criteriato depths that were greater than minimum.
That's improper.

Number two, he didn't consider the fact that
aboat or acanoe that's being used for trade and
travel will probably or should be carrying more than
just the oneindividual. And so that will causeit to
be deeper.

Going back to the minimum depth, as | said,
it'sthe 6 inches. If you're going to use the 6 inches
and you do go out there and find the minimum depth,
then that's probably okay. But if you're not going to
do that, then -- that's okay for recreational travel
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the criteriafor the minimum depth cross section and
applied it to the depth.
The second thing he did wrong was he didn't
model theriver correctly in the lower reaches, in some
of the reaches, to find the depth that really would
have been there. Even though he had two channels that
would both be carrying low flows, he assumed it all
went into one channel and ignored the second one.
| also have a problem with his Manning's n,
but | don't think that's going to decide this case.
And probably something | forgot, but I'll bring it up
if | need to.
Q. Thetwo-channel issue, can there be two
channels where one of them doesn't have water in it?
A. If the second channel is higher, yes; but
we've got channels with the same bottoms.
Q. Okay. Soyour assumption for your complaint
against Mr. Fuller's work to that extent is that the
two channels had identical bottom elevations?
A. Substantively. | mean it could have been an
inch or two one way or another. That's not my
assumption. That's based on the cross sections he
produced.
Q. | flat don't understand your discussion about
the minimum depth cross section. Areyou telling me
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that what we have to do is find the minimum depth on a
river and use that cross section to determine whether
the entireriver is navigable?

A. I'mtelling you that if you use the two
sources he used, Cortell and Hyra, who established
criteriafor modern recreational boating, and if that's
acceptable, then you have to use the entire set of
criteria. You can't say, oh, well, they decided it
required a minimum depth of 6 inches, so I'm going to
take that, and then I'm going to go find the deepest
cross section that | can use and compare the 6 inches
to that. That's just engineering mistake.

Q. Soif I get what you're telling me now, is
you go to the Salt River, you find the minimum depth
Cross section.

A. Yes

Q. Allright. Andyou use that minimum depth
Cross section to measure whether the stream, theriver,
is navigable?

A. No. I'msayingif you're going to use Hyra
and Cortell as your source to develop the

22 methodology --

23 Q. Thenthat's what you do?

24 A. --you'vegot to use the whole methodology.

25 You can't just pick one number and then apply it
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1 for--
2 Q. Recreationally navigable.
3 A. Yeah.
4 Q. I'veinvented anew term.
5 A. |likeit.
6 Q. Andwhat I'm driving at, the reason they
7 consider it not recreationally navigableis because
8 there's not enough water to float my boat, right?
9 A. | think your word about --
10 Q. I can'tgodownit.
11 A. Weéll, you may be able to go down it, but
12 you're going to scrape things up or you're pushing it
13 withapaddle. It's-- they don't think people will do
14 it because, you know, recreation has the criteria of
15 fun. Work doesn't have to be fun. | mean | know this
16 is, butit's not always this good, you understand.
17 Q. Thank you.
18 CHAIRMAN NOBLE: Y ou done?
19 MR. HELM: That'savoice crying in the
20 night, if I've ever heard one.
21 BY MR. HELM:
22 Q. Sowhat other problems -- does that fully
23 discuss the minimum depth problem you have with
24  Mr. Fuller? Have we got everything --
25 A. | asohad--
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differently. That'swrong.

Q. Butam| right in what my understanding is;
that using the Hyra and Cortell, you pick the minimum
cross section, and that's what controls the
determination?

A. They had some other things, but, yes, that
was the primary thing that he looked to, was the
minimum depth. So that's the standard he picked, and
it should be used consistently.

Q. Okay. Now, with respect to that specific
standard, the assumption that makes is that cross
section that shows the minimum depth is going to
require you to get out of the boat; you can't go any
further?

A. No.

Q. Ground to a halt; there's not enough water?

A. What they're saying is that for recreational
purposes, and | keep emphasizing, it's modern
recreation; not the customary, normal travel at the
time of statehood.

But assuming that's relevant, the modern
recreation, they're saying a person who -- if the
minimum depth is below 6 inches, people aren't going to
useit for recreation and, therefore, they're not going
to consider the boat -- or the river to be useable
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1 Q. --that you hate canoes about?

2 A. What?

Q. Wevegot everything you hate his analysis of
acanoe out on the table?

A. The other was we had disagreements about his
flows and how he developed them, particularly the
median. So that would influence the answer.

Q. That'syour discussion about 990 and 12,
whatever it was?

A. Yes

| mentioned Manning'sn. And, of course, the
other question is, is a standard for modern
recreational boating the appropriate standard to use

14 for atest of navigability for title purposes.

15 Q. And your opinionis?

16 A. No.

17 Q. What do you think the appropriate test? It's

18 just that 3 feet?

19 A. Mean average depth of 3 foot at the gage.

20 Q. Now wegot it all on the table?

21 A. Probably not, but --

22 Q. Good enough for government work.

23 A. I thinkit'scloseto date.

24 Q. All right. What about -- that's canoes.

25 What about flat-bottom boats; same basic gripes?
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1 A. Yeah, and thecriteriais different. It's
2 not6inches. | thinkit's1foot. But --
3 Q. Whateveritis--
4 A. --the same argumentswould apply on how he's
5 applied it to flat-bottom boats.
6 Q. Okay. What other kind of boats did you --
7 rafts, | guess?
8 A. Wall, the Special Master, in coming up with
9 hiscriteria, said that rafts were used for short

reaches only. So he did consider them, kind of .
Q. Sodid he mess up his calculations for rafts?
A. No, he still came up with mean average depth.
Oh, who "he"?
"He" be Mr. Fuller.
Okay.
That's who I'm talking about anyway.

| was talking about the Special Master.
Oh, okay.
19 A. Hedidjust fine.
20 Q. What I'mtryingtofind out is, isit just
21 that you completely disagree with Mr. Fuller because of
22 the methodology he chose? He did not adopt the Special
23 Master's 3 foot determination for the Salt River, and
24  so his determination is no good?
25 A. Plus, hedidn't model the depths or get the

10
11
12
13
14 Q.
15 A.
16 Q.
17 A.

18 Q.
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A. Inthe case of inflatable rafts, the fact
that they just weren't available at statehood, so they
can't be meaningfully similar.

And the argument for canoes -- | know we've
talked about canoes. -- | don't think they were used
before statehood. One more instance where it was used
that | had missed. Mr. Burtell pointed it out. The
Hayden trip used a dugout canoe, but that tends to
indicate they really don't work, because the whole trip
failed.

Q. But maybe Mr. Hayden had seen other people
using dugout canoes on the Lower Salt River, or do you
think he just built himself a dugout canoe and went
off, so to speak?

A. 1 think he went up there, and then when he
got up there, that was how you were going to build a
boat. So they built adugout canoe. But we're
speculating all of that out of avery short article or
couple articles.

Q. On that page you talk about Montana PPL?

A. Yes

Q. And | would like you to give me the specific
reference, if you can, in PPL where they say using
modern boating is wrong as a matter of law.

A. Oh, wait aminute. Sorry, | wasin the wrong
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correct depths for given flows, and he didn't use the
correct flows.

Q. And that applies across the spectrum of
boats?

A. Yes

Q. 58. With respect to modern boating, is it
your impression that the evidence of modern boating
that's being presented by Mr. Fuller, for example, is
being presented to prove that actual boating took
place, as opposed to the river could have been
susceptible for navigation?

A. | think he'strying to useit for both.

Q. Okay. And| takeit you would find it
objectionable for both categories?

A. Yes

Q. And for the same basic reasons that you have
enunciated here and just gotten through, that's why
it's objectionable?

A. What | got through was the depth discussions.

Q. Okay.

A. We haveal the durability discussions and

22 thefact that the boats can take alot more abuse now

23 thanthey could at statehood.

24 Q. Okay. Soyou got -- other than durability,

25 anything else?
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decision.
On page 21 of the Montana decision,

immediately after the heading B, asin boy -- that'sa
capital B. -- they state, the Supreme Court states,
"The Montana Supreme Court further erred as a matter of
law in its reliance upon the evidence of present-day,
primarily recreational use of the Madison River,"
period, closed quote.

Q. And that'swhat you'rerelying on, and that's
al you're relying on?

A. I'mrelying on that for saying a matter of
law.

Q. Yesh.

A. I'mrelying on other things for the matter of
fact.

Q. Okay. Moving right along, page 61.

A. I'mthere.

Q. At the bottom of the page you're talking
about beaver dams again, and you're telling me that
wood rafts would have a major problem with a beaver
dam.

A. Yes

Q. And Mr. Fuller hastestified that at least in
anumber of instances, the way boaters handle beaver
damsisthey smply slide over the top of them in their

Coash & Coash, Inc.

(20) Pages 1761 - 1764

602-258-1440 www.coashandcoash.com





Navigability of the Salt River
Nos. 03-005-NAV and 04-008-NAV / Consolidated

Administrative Hearing - Volume 8
November 20, 2015

SALT RIVER VOLUME 8 11/20/2015 Page 1765

boat?

A. Firgt, | haven't heard him say that with
regard to wood rafts, which are a different type of
vehicle.

Q. Okay. You don't dispute that concept,
though?

A. 1 do, because the canoes and the boats they
use today are -- well, the canoes that he'stalking
about are made out of Royalex, which is so much
stronger and so much more durable than wood. Y ou can
throw it off arooftop five stories high and it's fine.
Wood won't do that.

Q. Areyouteling methat al the trappers and
people who traversed all of the Eastern states, in the
days when al they had was a good old birch bark canoe,
did not dlide over the top of beaver damsin that
canoe?

A. | seeno evidence that they did. | would
doubt -- if the water was deep enough going over the
dam, you probably could do it. I1t's going to depend a

21 lot on how big the dam is and how deep the water is.

22 Q. Okay. Soyoujust basically don't know?

23 A. | don't think so, but | don't have any

24  documentation.

25 Q. Sothat's Gookin on beaver dams?
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than the wood raft?

A. If the water was flowing deep enough over it,
then you might be able to do it; but the wood raft, due
toits structural inferiority, would have problems with
avertical drop.

Q. Would awood raft be structuraly inferior,
in terms of strength, to abirch bark canoe?

A. 1think so.

Q. Solid wood?

A. Solid wood in one direction, but only afew
supportsin the other, and it's not designed. It's
just thrown together.

Q. Andwhat you're talking about is shape then?

A. Inlarge part, yeah.

Q. Same set of questions with respect to a
flat-bottom boat. Y ou say they can't go over beaver
dams either.

A. 1think it would be harder. For example, the
Edith is aflat-bottom boat, and if you're going to
take the Edith with 850 pounds of load, that's alot of
weight to have -- to take over the dam and hit the dam
with. So you've got alot of force. You're pretty
much going to need to empty it, get somebody to come
with you, even though it's a one-person boat, lift it
over, and refill it.
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1 A. Gookin on canoeing.

2 Q. Beaver dams and canoeing?

3 A. Yeah.

4 Q. Sonow tell mewhy, if | had my trusty wood

5 raft, | couldn't do the same thing?

6 A. A wood raft isgoing to be alot wider and

7 heavier, because it's made out of solid wood; whereas

8 the canoes have ribbing and so forth, rather than what

9 I'mthinking of islike some wood logs or planks stuck
together.

The wood raft is structurally much more

inferior, and it would be harder to carry, because a
canoe you can turn upside down, and if you're stronger
than me and it's a small enough canoe, you can just
carry it over; but with araft, you're going to need at
least two people, because it's just aflat piece.

Q. I think we went astray, because I'm not
talking --

A. Okay.

Q. I'masking you why | couldn't paddle up to
the beaver dam in my wood raft and slide over the top

22 ofit--

23 A. Oh.

24 Q. -- assuming water's flowing over it,

25 obvioudly, or even though it's going to be shallower
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Assuming you're going downstream.

A. Yes

We have a beaver dam.

Yes.

Does that slow the water down?

Upstream of the beaver dam, yes.

So why am | going to hit this beaver dam with
atremendous amount of force, assuming I've got a
paddle or two paddiesin my hand and/or aboard and I'm
paying attention and have at least eyesight as good as
mine?

A. | have no idea how good your eyesight is,
but --

Q. It'svery poor.

A. --if you're going at the dam and you go up
toit very slowly, you're just going to stop.

Q. Okay. But sowhat you're sayingis, if
you're going over this lake that's created by the
beaver dam that's at |east 3 feet deep --

A. Yes

Q. --and I'm going too slow, I'm grinding to a
halt?

A. Right.

Q. If I'm going too fast, I'm going to destroy
the boat?
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A. Right.

Q. Okay. Isthere amiddle ground, when I'm
going the right speed, because I'm atrapper and I've
been doing thisall my life and | get to the beaver dam
and | hit it at the right point because | know where
the low spot isand | can slide across the dam?

A. 1 think that's pretty much a speculation that
that could be done, because you've got to realize, the
beaver dam is probably stronger than your boat.

Q. Do you have any specific evidence of this, or
isthisjust Gookin on early navigation by settlers of
the United Statesin birch bark canoes and flat-bottom
boats?

A. I've presented my evidence concerning wood
strength and the fact it's a very weak structural
material. And soif you'retryingto say istherea
speed where you could go over the dam, which has pointy
sticks sticking out of it in various directions, break
through that and go over, but not break the dam -- or
break the boat? | think it's unlikely that you could
do that consistently and get through.

Q. Sowhat you're saying, all those fellows who
came over and went beaver hunting back in the 1700s or
the 1600s, or whenever those top hats were popular,
would have come up on the beaver dam, stopped, carried
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A. No, because probably when you went to get the
beaver, you would just leave that on the downstream end
and take the beaver and throw it over the dam.

But if you're going to keep going, yeah, then
you haveto lift it up.

Q. And that'syour perception of how the
trappers won the West, so to speak?

A. Yes, on the Eastern rivers, which are
significantly different.

Q. Right. But those fellows came West, didn't
they, as times expanded?

A. Yes, they did, but they didn't even try to
use boats here, except on the San Pedro and Colorado.

Q. Whilewe're there, that question | would have
cometo at some point, but | might aswell get it right
now. | was confused about Mr. Pattie. There's no
question in your mind that Mr. Pattie used a boat on
the San Pedro, right?

A. Right.

Q. And there's no question in your mind that he
used them on the Colorado?

A. Right.

Q. And thething that was confusing to me, that
why would a guy who was trapping beaver and using a
boat to do it on those two rivers then not have done it
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their boat around it or over it, and put it back in the
water and gone on; they would not have navigated the
beaver dam within their boat?

A. Okay, first, they didn't do that in Arizona.
They didn't use boats.

Q. No, | understand that. | said -- I'm talking
about before anybody got here. Y ou know, we're back in
New England.

A. Oh, not here.

Q. It's1600. I'm out on the Tioughnioga River
and I'm beaver trapping, al right. I'm familiar with
that. | evendidit alittle.

A. Okay.

Q. Andwould I stop the boat, get out and carry
it over; or would | just paddle over that?

A. Probably you would stop the boat, get out,
set atrap, and then carry it over.

Q. Okay. And then sooner or later I'm going to
come back to it, right?

A. Yeah.

Q. Andif I've got abeaver, I've got to take
the trap and pick it up, and then I'm going on
downstream, and so I'm going to lift it over it twice,
iswhat you're saying? Three times; once coming up,
twice going down?
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when he was trapping beaver on the Salt? Doesn't he
still need to get across the stream and move up and
down that stream to set his traps and then go check his
traps, what have you?

A. Hestill needsto do that, but from his
accounts, he normally did it on foot or on horseback
going up and down theriver and across. And he talks
about he built the canoe because they were in aflood
condition and one guy had gotten killed trying to go
across on horseback. That's when they built the canoe.
And I'm sure they didn't keep using it, because when
they got to the Colorado River, he had to build another
one.

Q. I'mnow on inflatables, which is on the next
page, | believe.

A. Yes

Q. Andyou tak about inflatables not being
practicable at statehood in the first -- do you see
that?

A. Yes

Q. Isthat Gookin on inflatables, or do you have
some authority for that?

A. | haveafar amount of authority. I've got
the fact that when you look at their literature about
the history of inflatables, they talk about them being
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used as pontoon bridges and as, like, on lakes or asa
short-term lifeboat on the ocean. They don't talk
about them going up and down rivers.

The second point is | know that the rubber
characteristics changed dramatically with the invention
of carbon -- or the discovery of carbon black.

Q. But why do those -- how are those two things
impracticable? | mean assuming | had a boat, assuming
it was an inflatable, and assuming I'm in the Salt
River Valley, what's impracticable about me throwing
that thing on the river and using it, assuming there's
enough water there?

A. Historically, people didn't use the rubber
boats because they weren't strong enough. The seams
popped open. They couldn't handle any collisions to
speak of. That'swhy they used them for I'm going to
put a pontoon boat in and that's going to be stagnant,
standing in one place. 1'm going to go on alake.

19 Q. You put apontoon boat in presumably to

20 support something?

21 A. Tocreateacrossing.

22 Q. Yes. Andwhen you put wood on top of it and

23 you--

24 A. Probably.

25 Q. --yourun horses or wagons acrossiit --
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1 But when you're talking about going down
2 ariver, you need something alittle stronger, and they
3 didn't have the rubber. Rubber was very weak until
4 carbon black and until they figured out how to do the
5 seams better.
6 BY MR. HELM:
7 Q. Now, my understanding isyou're not a
8 historian, don't claim to be?
9 A. AndI thought | said | was on the Gila --
10 Q. No, | understand specificaly.
11 A. --and Salt and the Pima
12 Q. Butwhat | want to know is, did you have --
13 you'vetalked about history and things way beyond the
14 Pimas, haven't you?
15 A. Yes.
16 Q. You'retalking about the history of rubber
17 boatsright now, asfar as| get?
18 A. Right.
19 Q. Okay. And so my curiosity pops up at that
20 point. Did you have ahistorian working with you that
21 helped you on this?
22 A. No. | went and found the evidence. When |
23 heard rubber boats, my immediate reaction was why
24 weren't they more prevalent, because there was no real
25 discussion of them. And so | went searching and | went
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1 A. Right.
2 Q. -- doesthat vibrate the pontoon boat --
3 A. |--goahead.
4 Q. -- and create issues with the boat in terms
5 of itsability to stay afloat?
6 A. Itwouldimpact the logs, which would, yes,
7 vibrate the boats; but it wouldn't create tensile
8 stresses by hitting the boats and pulling on the
9 rubber. Plus, | think they did just have problems,
that sometimes they sprung aleak and they had to go
build another one.
Oh, the other aspect is there's evidence that
the construction techniques used to build them didn't
hold the boat together.
Q. Why did they keep building them then?
A. Weéll, they did --
Q. Sucker born every minute, was that the
theory?
MR. MURPHY: Can we let him answer
again, Mr. Helm?
THE WITNESS: | don't think they built a
lot of them. They built, as| say, some for pontoons.
Y ou could take it on the lake, because that's a nice
gtill body. You're not running into things, hopefully.
So they had other purposes.
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and found the advances in technology, and | looked at
them with an engineering eye. And carbon black was a
major step forward. Plus, | had the Rubber Division's
articles on the history of rubber boats, and they say
around 1900 the advances of rubber manufacturing made
it possible to build more durable rubber inflated
boats, but these crude craft had inherent defects, and
they tended to split at the seams and folds due to the
less-than-optimal manufacturing of the rubber.
So I'm looking at a qualified source that

tells methis.

Q. Okay. Soto kind of sum that out, what it
is, isit's Gookin on the history of rubber boatsin
his capacity as a nonhistorian, without any help from a
historian, assessing the history of arubber boat?

A. Waéll, to me, it's more of an engineering
question, because I'm looking at manufacturing
techniques and tensile strengths.

Q. Haveyou ever seen -- well, | think you have.
Y ou said you've seen these folks who are kind of the
replica freaks, who go out and build replicas of old
boats and then use them today?

A. Theonly onel've ever seen was Mr. Dimock or
Dimock, when he testified here. I've heard of them.

Q. You acknowledge that those kind of folks were
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1 around and they were around in modern times, and that
2 they build boats that at least they think are exact
3 replicas of boats that existed historically, and then
4 they go out and use them on rivers?
5 A. Yes
6 Q. Okay. Andyou, infact, know about
7 Mr. Dimock and the Edith?

8 A. Yes

9 Q. And he used that on the Lower Salt River?
10 A. Yes.
11 Q. And| guessmy question is, if | take a boat
12 thatishistorically correct for the time frame of
13 statehood in Arizonaand | useit in acommercia
14 fashion in modern day time, have | solved the issue of
15 modern boating? That's modern boating, and I'm doing
16 it today, butit'sin an old boat.
17 A. If theriver isinthe same condition it was
18 inthe century and a half ago condition, yes.
19 Q. Okay. How doesthat work in the situation
20 we'vegot? Andlet mejust giveyou kind of a
21 hypothetical.
22 We have ariver that iswholly diverted.
23 A. Yes.
24 Q. That isdammed up.
25 A. Yes.
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1 river than there was when it wasin its natural and
2 ordinary condition.
3 A. Thenyou don't need to worry about
4 navigability, because you're God, and you could've put
5 thewater in and done it back then.
6 Q. Okay.
7 Page 70. And there you're talking about
8 canvas canoes--
9 A. Yes
10 Q. --fair enough?
11 A. Yes.
12 Q. Andsimplequestion. Are these your

13
14
15
16
17
18
19
20
21
22
23
24
25

conclusions, thisis Gookin on canvas canoes, or do you
have some specific items that you can identify that
tell us how you got to these conclusions?
A. Waéll, | put quotesin and | cited to them, so
| think that kind of tellsyou. I've done that
throughout the report.
Q. Soyour whole basis for your assessment on
canvas canoes is a footnote to something called Miller?
A. Actualy, my basisfor canoes, there are two,
several bases. One, | looked at Mr. Fuller's pictures.
I'm enough of a hydrologist to know that the lines
shown in Figure V-3 aren't very conducive to
maneuverability. That's my technical expertise
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1 Q. Buttheresstill somewater init, al

2 right. | meanit'sclearly not in the condition it

3 would have been had we not had the dams, if we had not

4 had the diversions, if we had not had the interruption

5 inthetypeof riveritis. Soit'sgot lesswater in

6 it. It'sgot adifferent bottom, may have different

7 shapes. But you can till navigateit in an old boat.

8 Isthat good enough to establish navigation?

9 A. |don'tthink so.

Q. Why not?

A. Becauseit'snot initsordinary and natural
condition. If it wasin itsordinary and natural
condition, it might have been easier; it might have
been harder. We don't know.

Q. Butit'sahard-and-fast rule, iswhat you're
telling me; that even though | have alesser quality
river at this point in time that | am using that boat
on, that's not evidence to show that if | could use it
on the lesser quality river, | could useit on the
better quality river, when there was lots of water in
it?

22 A. You have absolutely no ideaif it's a better

23 or lesser quality river that you're on.

24 Q. Waéll, but suppose | do. Let'sjust assume

25 that | know that there's less water going down this
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speaking.
Second, | did ook at authorities, who talked

about how filler changes in canvas have changed and are
stronger than they used to be. And, again, stronger
means more durable, which means, as Mr. Fuller hastold
us, that you can boat riversthat are shallower and
more rocky than you could with the old boat. That's my
argument.

Q. Soyou've got one authority that you cite,
Miller, and two pictures of canvas canoes; is that
far?

A. Yes

Q. And with respect to the Kolb brothers

14 picture --

15 A. Yes.

16 Q. --that'sonthe Colorado River, right?

17 A. | would assume so, but | don't know.

18 Q. Okay. Not unreasonable assumption?

19 A. Probably. | mean| know Kolb was big on the

20 Colorado River.

21 Q. My question would be, does that mean canoes

22 were used on the Colorado River?

23 A. Wadll, at least to sit there once, yes.

24 Q. Okay. Theguy was just holding the ores up

25 intheair, huh?
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1 A. Yeah, and assuming that's the Colorado River.

2 Q. Sure

3 A. Probably is.

4 Q. | accept that.

5 Referring you to page 73, at the bottom of

6 the page you give us a quote that goes over onto the

7 next page?

8 A. Yes

9 Q. Andmy only question thereis, thisquoteis
applicable to the Upper Salt, correct?

A. Yes. It'sfrom the Forest Service, for their
reach area of governance.

Q. Going on to the next page, you talk about the
price of boats or canoes, and you've got a $1,282

15 number out there?

16 A. Yes.

17 Q. Isthis Gookin on economics, or do you have

18 anactud citation that tells us that that's the

19 number?

20 A. Yes. | used the CPI.

21 Q. CPI from --

22 A. The Consumer.

23 Q. Youwent and found the price of acanoe back

24 whenever that price was, and you adjusted it every year

25 for the CPI and came up with aprice at some datein

10
11
12
13
14
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1 CHAIRMAN NOBLE: We were too.
2 Let'scome back at 1:15. Thank you.
3 (A lunch recess was taken from
4 12:02 p.m. to 1:22 p.m.)
5 CHAIRMAN NOBLE: Mr. Gookin, Mr. Helm,
6 ready?
7 Y ou have two hours.
8 MR. HELM: Oh, that's troublesome. 1'll
9 try, though.
BY MR. HELM:
Q. Okay, Mr. Gookin, we've got to go quickly, so
I'm on page 84 and it's just asimple question. You
give acitation to Arizona Appellate Decision, 28-29,
and | don't know how, as alawyer, | find that decision
identified that way. So if you could tell me the name
of the case, | would appreciate it.
A. Okay. | haveto confess, | should have put
it in the bibliography, and | did not.
Wait, let me check the -- what did it say?
Page 28. That would be the Winkleman decision.
Q. Okay. Thank you.
Next reference isto page 86, and there in
the first two lines you talk about the Salt River being
totally compromised by nonlndian development by 1939.
A. Yes

10
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1 current times?
2 A. Yes. The State presented the prices for the
3 boatsinthe Sears catalog at thetime. | know how to
4 read anumber, | know how to do a CPI calculation, and
5 | gotaprice
6 Q. Okay. Sothisis Gookin on economics, right?
7 A. Just means| went through high school, maybe
8 grade school even.
9 Q. Page79, you're talking about the Special
10 Master and hislist of boats and things?
11 A. Yes.
12 Q. And you indicate canoes are not mentioned on
13 any of the Master's lists?
14 A. Correct, thelist that they presented as
15 to-- well, actualy, | relied on Fuller, who had
16 reviewed thelists of the Special Master, and he had
17 printed those, and | relied on that.
18 Q. And from that, you came to the hard-and-fast
19 conclusion that canoes were not appropriate to judge
20 navigability on the Salt River by?
21 A. That's one of many reasons, yes.

22 CHAIRMAN NOBLE: Mr. Helm, could we
23 break for lunch at thistime?

24 MR. HELM: Boy, | was having so much fun
25 | wasn't even hungry, but | would be happy to.
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Q. Wasn'titredly at least totally compromised
when they opened up Roosevelt Dam?

A. It wasbadly compromised by 1885, and it got
alot worse when Roosevelt. All | wastrying to get
acrossisthe last source of water for the river, the
Verde, had been dammed up then.

Q. Page 87, you'retalking about "...we are
interested in the natural conditions as of statehood,
we need to consider the channel data that occurred
between 1906 and 1915."

Isthat the time frame under which you looked
at the channel to determine whether it wasin its
natural and ordinary condition?

A. For the channel, yes.

Q. Soyou looked at the flows for prel860 to
1800, as Winkleman directed; but the channel you
restricted yourself to 1906 to 1915, have | got that
right?

A. Yeah, for the one channel of cross section |
did. It was based on that.

Q. Thisispage91. Youtell usthatin
accordance with directions from the Supreme Court and
the Appellate Court, | have broken the river
configuration into three periods; predevelopment,
statehood, and current.
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A. Yes

Q. Specifically, what citation directs you to do
that from either the Supreme Court or Appellate Courts?

A. Well, the Appellate Court talked about using
the 1800 to the 1860s or ‘70 period, which they
considered predevelopment. The statehood is The Daniel
Ball language, which is cited in both cases. And the
Montana dealt with whether or not you used the current
period and what it takes to use the current period and
so forth. So | looked at al three.

Q. Page 92, you have a picture of the Mojave

12 Riverin Cdlifornia?

13 A. Yes.

14 Q. Canyou tell methe flow that that is

15 handling at that time the picture was taken?

16 A. Noclue

17 Q. Got an estimate?

18 A. | gaveup trying to estimate flows along

19 timeago.

20 Q. It'snot much water, isit?

21 A. No. It'svery little.

22 Q. Wouldit be, at least at this point,

23 something that you would consider to be in a drought

24 condition?

25 A. TheMojave River?
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braided river at that point 80 percent of the time?
A. Thesurvey plats by the GLO.
Q. Andisthat areferenceto the-- what I'm
going to call the floodplain extent of the river?
A. Weéll, they show the channels on it.
Q. | understand. But those plats are showing
more than just the low flow channel ?
A. Usually they just show the channel asit was
when they were out there, beit low flow, high flow,
whatever. And | took al the survey plats and

© 00N O WNP
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11 estimated the lengths and came up with roughly

12 80 percent.

13 COMMISSIONER ALLEN: Pardon me.

14

15 EXAMINATION BY COMMISSIONER ALLEN
16 COMMISSIONER ALLEN: Yousaid thisis

17 prel860?

18 THE WITNESS: | should say it was

19 surveyedinthe 1860s. It waslike '67, '68.

20 COMMISSIONER ALLEN: And that was by --
21 THE WITNESS: Ingdlls.

22 COMMISSIONER ALLEN: Ingalls?

23 THE WITNESS: And if you want to look,

N
I

they'rein my appendix.

25 COMMISSIONER ALLEN: Yeah, | know.
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Y eah.
| think that's amost flood stage.
Baseflow?
No, | doubt it.
. Soyou think thisis about baseflow for the
Mojave River?
A. 1think, if it'sthe one I'm thinking of.
The Mojave River is ephemeral. | could be on the wrong
river.
COMMISSIONER ALLEN: No, you're not.
THE WITNESS: I'm not on the wrong
river?
COMMISSIONER ALLEN: (Shook head.)
THE WITNESS: Okay. | trust
Commissioner Allen on that.
BY MR. HELM:
Q. Page 93, you're saying that in the -- prior
to European occupation, that theriver, the Lower Salt,
19 was, if | understand it, braided approximately
20 80 percent of the time?
21 A. I'msorry, | missed the year.
22 Q. Pre-Anglo showing up. | think that's what
23 thisisinreferenceto.
24 A. Oh,yes. By the 1860s, yes.
25 Q. Andwhat isyour authority that it was a

O>0>0
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CROSS-EXAMINATION (CONTINUED)
BY MR. HELM:
Q. Page 94, just aquick one. What do you mean
by the terminology "live river"?
A. Aliveriverisaflowing river.
Q. Sodidthe Salt River become adead river at
some point?
A. Pretty much once Bartlett Dam was built, the
Lower Salt River became a dead river.
Q. Page 99 you set out amean, amedian and a
low. And as| understand that, that would basically be
the flows at the confluence of the Verde and the Salt;
isthat correct?
A. Yeah, immediately below.
And you asked me to bring it up, but these
were the figures that | developed in the Gila report
and brought forward to this report.
Q. Thank you. And that'sthe figuresthat are
on page 997?
A. Wadll, 98, 99. 98, 99 and -- oh, and -- yeah,
just 98 and 99.
Q. I'mon page 103 now, and | am alittle
confused by your Footnote 15. Y ou say "the natural
mean average flow" -- I'm not sure what that means. --
isonly exceeded 20 to 25 percent of thetime, and so
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1 that isnot enough to meet the test for ordinary.
2 A. Okay. The mean average flow is simply what
3 most people call the average. And beforethat | said
4 thenatural, | think --
5 Q. Youdid.
6 A. -- which meansI'm looking at the pre --
7 Q. Which you defined that earlier, so | didn't
8 gobacktoitagan.
9 A. Okay. It meansthe predevel opment average
10 flow.
11 Q. 80 percent?
12 A. No, it meansthe average flow, the
13 predevelopment average flow.
14 Q. Iswhat the word natural alludesto?
15 A. Intermsof when | say natural mean annual.
16 Q. Oh, okay.
17 A. The phrase meansthat.
18 That flow occurs or it's exceeded about 75 --
19 excuse me, 20 to 25 percent of thetime. 10 percent of
20 that 20 to 25 percent is above the 90 percent -- or
21 10 percent high flow. So you're down to avery small
22 percentage of timethat you're considering.
23 Now, I've never read clear direction. | know
24  that you can lay out for certain seasons, but | would
25 question whether or not the legal standard would permit
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1 Q. I'msorry, yes, the mean.
2 A. Butl don't know. | didn't calculateit, is
the correct answer.
Q. Page 108. On the top of the page you're
talking about extra-ordinary flows. Are those flood
flows that you're talking about? Third line down.
A. Yes
Q. Would those -- when you use that term
"extra-ordinary flows," are we alwaysreferring to a
10 flood event?
11 A. It would be possible that | could have been
12 talking about the drought, but | don't remember ever
13 doing that.
14 Q. Page 111, you say that here Mr. Fuller should
15 be showing the worst case/shallowest cross section.
16 That'sareferenceto our earlier discussion using,
17 what wasit, Colbert or whatever, Colbert and -- [sic]
18 A. Colbert and Hyra minimum depth discussion.
19 Q. Yeah, right. That'swhat that'sin reference
20 to?
21 A. Yes.
22 Q. Page115. Doesthe means that the rivers the
23 Specia Master in the Utah case was considering -- were
24 they different than what the Salt would have been?
25 A. Themeans?

© 00 ~NO 0~ WwW
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1 youtojust only do the boating 10 or 15 percent of the
2 time
3 Q. Okay. Page 106, you've got adiagram
4 there--
5 A. Yes
6 Q. -- onwhichyou show the mean, the median and
7 the minimum.
8 A. Yes
9 Q. Would you tell me where the 90 percent line
10 or the 10 percent high line would be?
11 A. |did not put them on, and | didn't calculate
12 them. The minimum would be the same as the 10 percent,
13 the bottom 10 percent.
14 Q. Sure, | assumed that wasright. You're
15 missing the high 10 percent?
16 A. Yes.
17 Q. Andwedon't have any ideawhere that falls
18 interms of feet, other than it's at least atad below
19 4.5feet?
20 A. | would think so.
21 Q. Would it be above 3 feet there, do you think?
22 A. Just asecond.
23 | think it would be right around 3 feet.
24 Q. You've got the median at about 2?
25 A. Yeah. No, the mean.

SALT RIVER VOLUME 8 11/20/2015

1 Q. Yeah.
2 A. I'msorry, I'm not seeing it on page 115.
Q. Wadll, wherel haveit marked on mineiswith
the statement, "However, the floods that the Utah
Special Master considered had slower rises and slower
falls than the Gila...due in part to the large areas
that they drain," and that kicked into me that
question.
And so | just want to know if the Salt mean
10 isdifferent than the means on the rivers considered by
11 the Special Master in Utah?
12 A. I'mamost certain that -- the mean flow, you
13 mean?
14 Q. Uh-huh.
15 A. Waslower on the Salt.
16 Q. Soit wasdifferent?
17 A. Yes.
18 Q. On 115, you start at the bottom talking about
19 marshland?
20 A. Yes
21 Q. And canyou give me any places on the Lower
22 Salt where marshes invaded the low flow channel of the
23 SdtRiver?
24 A. |just don't know. | know the USGS said it
25 was marshy there on the -- just to the north of the

Page 1792
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Indian Reservation or on the -- on the northwest
boundary of the Indian Reservation, the Gila River
Indians.

Q. You don't know what they were talking about
when they said -- what marshy was a reference to, other
than soggy ground somewhere down there?

A. They said marshy, boggy, slime. They kind of
just made a general written description that was not
too pleasant.

Q. Sure. And from that you drew the implication
that there would be some marshlands in the channels of
the Salt?

A. 1think it'sagood chance.

Q. Okay. But you don't have any evidence that
says, "Look at this, John. There's apicture of a
marsh in the middle of the Salt River"?

A. No, | do not.

Q. You've heard the testimony here regarding
sand bars; that they don't really present much of an
obstacle to a boater because they can either boat
around them or they just drag their boat across them,
or | think Jon even talked about pushing it across,
without getting out, with his paddle.

A. Yes, and | aso read the Special Master's
reports talking about other ways they got around sand

SALT RIVER VOLUME 8 11/20/2015
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get.

Is Exhibit B to this report your complete
list of authorities you rely on?

A. Asof thetime of thereport, yes. There
will be a supplemental one for the PowerPoint that
lists afew extras, afew more, but not many.

Q. Okay. We're now done with your report, which
means we're making progress, but we're not done yet.
We have your PowerPoint to talk alittle bit about,
because some of the things in your PowerPoint, at least
| didn't see them show up in your report, but we're
narrowing it down. And, regrettably, | have to wait
while this stupid thing goes through the turnoff
process on thisthing so | can get to the next.

So if you want to get your PowerPaint out,

I'll start zipping through that, if | can.

CHAIRMAN NOBLE: Mr. Helm, how would you
like to do the PowerPoint? Would you like the dlides
displayed or --

MR. HELM: There's maybe only one where
| just can't read it. | mean I've enlarged it as much
as| can get it on thisthing, and it just fuzzes out,
and | want to know what the language is. But for the
most part, I'm happy here, if everybody else is happy.

CHAIRMAN NOBLE: Okay. We do have the
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bars.

Q. Okay. Do you have any actual evidence that
you can point to and show me a sand bar in the Salt
River that actually acted as an impediment to
navigation, assuming navigation would have occurred on
the Salt?

A. | never indicated they were.

| was just giving context for the quote that
followed that sentence.

Q. I'msometimestoo literal.

On page 126, you're talking about an Oregon
Appellate Court Decision. And isthat the Haselton
decision that you're talking about or some other
decision?

A. Yeah, the John Day River was the Haselton
decision. It'sin the footnote.

Q. Okay. Wedll, I'm saying that's the -- when
you say "The Oregon Appellate Court Decision does talk
about," and so I'm looking for -- as opposed to saying
"Haselton talks about."

A. Oh.

Q. That isthe Haselton reference?

A. Yes, and check the footnote. It givesyou
all those numbers lawyers like.

Q. Yeah, | know it, but that'sall I'm trying to

SALT RIVER VOLUME 8 11/20/2015
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PowerPoint in paper form, so we could be able to
reference it.
BY MR. HELM:

Q. Thefirst onethat | have areferencetois
your Slide 9.

A. Yes

Q. Andas| understand Slide 9, what you're
showing meis, with the exception of a brief period in
July, maybe, and June, maybe, maybe where they mest,
the flow in the Salt River near Chrysotile always
exceeds 50 percent of the ordinary condition; is that
correct?

A. It showsthat the average flows exceed the
50 percent daily condition, yes; or the average monthly
flows, | should say.

Q. Andwould your answer be the same for
Number 10, Slide 10, for Segments 3, 4 and 5?

A. Yes

Q. And, again, it would be the same for
Slide 117

A. Yes

Q. So, for the most part, the river isalwaysin
the upper half of the ordinary condition?

A. No.

Q. No. Which one of those slides shows the
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1 river for any significant period of time below the
2  median?
3 A. Westernriversin particular have large flood
4 flows, large, high flows, spring flows, snowmelt flows.
5 Those numbers distort the averages. So that as you can
6 seein chart number, say, 9, 10 and 11 or Mr. Fuller's
7 chartson 12 and 13, the average is aways higher.
8 That doesn't mean theriver is always higher, because
9 the median is 50 percent of the days are aboveit and
50 percent of the days are below it.
Q. Maybethat'swhy I'm confused. | look at
your median on those three charts that we were just
talking about, and as you show the median, with some
very short periods of time in the mid summer, the flows
are aways aboveit.
A. Yes, the average monthly flows, which is --
Q. Wadll, | takethat to be the median. I'm
sorry. Because that's what he's got it identified as.
If it'snot --
A. Right, the blue, the dark blue --
Q. Thered lineisthe median, right?
A. Yes, and you're talking about the monthly
mean being above the median, and that is true.
Mostly, | wasjust trying to re-create
Mr. Fuller's slides on these.
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long, right?

A. It doesn't say that, and it's --

Q. Widll, that's my understanding of it, and I'm
asking you to tell meif I'm misunderstanding. The
boats that you're showing there are all below the
80 percent ordinary condition, right?

MR. MURPHY: Mr. Chairman, | don't
understand. He's saying the boats that you're showing,
but thisisMr. Fuller'sslide. AndisMr. Helm asking
Mr. Gookin what Mr. Fuller is showing?

MR. HELM: Yes.

MR. MURPHY : He could have asked
Mr. Fuller. | don't know why, but --

CHAIRMAN NOBLE: So aswe understand the
guestion, John, you're asking Mr. --

THE WITNESS: Gookin.

MR. HELM: Mr. Gookin, if what
Mr. Fuller is showing is --

CHAIRMAN NOBLE: -- Gookin to interpret
what Mr. Fuller put on his slide because Mr. Gookin
included it in his slides?

MR. HELM: That's correct.

CHAIRMAN NOBLE: Got it?

THE WITNESS: Got it.

CHAIRMAN NOBLE: Giveit.
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1 Q. Okay, looking at Number 12.

2 A. Yes

3 Q. Based onthat, isit fair to say that

4 12 months of the year the river was boatable?

5 A. | don'tthink you can tell.

6 Q. Okay. It showsthat thered linethereis

7  what?

8 A. The 90 percent line.

9 Q. Okay. Sointheordinary course of events,
10 on average, becausethat's all we're dealing with, is
11 averages-- | get that. -- the river has enough water
12 initto alow those kinds of boatsto float that are
13 hung onto the vertical middle line?
14 A. Areyou talking about the line that goes down
15 tothetop of the blue shaded area?
16 Q. Yeah.
17 A. Okay. Thoseare Mr. Fuller's calculations,
18 which | do not adopt or agree with.
19 Q. Okay.
20 A. Thisgaging station was near Roosevelt, and
21 it measuresone of the pools of water. And he used the
22 criteriafor the minimum cross section against the
23 depth data for the pools of water, and that's improper.
24 Q. Okay. But that'snot what | asked you. |
25 asked you based on this chart, it's boatable all year

SALT RIVER VOLUME 8 11/20/2015
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THE WITNESS: Okay. The arrow and the
three dashed lines apply to the annual condition. So,
for example, assuming Mr. Fuller had done it all
correctly, you would say annually you could boat
slightly over 40 percent of the time with a canoe,
kayak, raft or driftboat.

And theway | get that isthe top of the
blue shaded areaisimmediately below the median line,
okay. So that is50 percent. It'salittle below
50 percent. And we're looking for between the
10 percent line, the high line, and the blue line. So
there's 40 percent between the 10 percent high line and
the 50 percent median line. 50 minus 10 is 40, plusa
smidge, because the blue shaded is alittle below the
median, and you get alittle over 40.

BY MR. HELM:

Q. Andif | asked you that question for the next
two slides, that | assume are Mr. Fuller's a so, your
answer would be similar?
A. No, and that's part of the problem, because,

for example, on Segment 5, Slide 13, you see the median
has jumped all the way up in the chart. And so now the
boats, it's very hard to tell, because you've got the
50 percent line at about 1,000, and you have the
10 percent low line that's somewhat below the arrow,
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1 thetop of theblue. | don't know what the percentage 1 indicatethat, say, araft can be boated any of those

2 inthatlittlegapis. But it's probably on the order 2 daysthat fall in the 80 percent. He says some of

3 of 40 percent between the 90, the red line, and the 3 thosedays, but not al of those days.

4 green; and making a guess, 35 percent below. So now 4 That leads to the question how many days can

5 we'reat 75 percent or so, 80 percent. 75, | would 5 it be, what percentage are we talking about? Because,

6 say. 6 tome, if you can boat it, say, 70 percent of the time

7 Q. Going down now to Slide 16, which isthe 7 out of 80, it'samuch stronger case for navigability

8 Thomsen and Porcello mean annual flow slide. 8 thanif you can only boat it, say, 1 percent of the

9 A. Yes 9 time. And that'swhy it matters.

[N
o
A
o

Q. And thefirst thing I'm curious to know is Q. Okay. Do you have any charts set out where

11 why does all this matter? Because what we're concerned |11 you determine how much of the time it can be boated?
12 about isthe ordinary and natural flow condition, which 12 A. | showed the depths for the minimum, median

13 is 80 percent of the flow, right? 13 and mean, which gets me up to about the 75, 80 percent
14 A. Waéll, that's not al we're concerned about, 14 level, and showed none of those were boatable under the
15 but we're concerned about that. 15 Utah criteria.

16 Q. All right, but | mean principally. And 16 Q. Well, nothing's boatable -- or, well, and |

17 that'swhat we seem to befocusing. Wejust seemtobe |17 don't recall any that are over 3 feet that you've
18 focusing on the median or the mean, asopposedtowhat |18 shown. But, basically, it's not a calculation, whether
19 | call the spread, the water column between 10 percent 19 it wasthe mean, the median or whatever. Aslong asit

20 low and 10 percent high. 20 doesn't go above 3 feet, you would say it's not
21 A. It-- 21 boatable?
22 MR. MURPHY : Isthat a question? | 22 A. Aslong asit's below the mean average of
23 didn't hear aquestion there, Mr. Chairman. 23 3fest, yes, it'snot boatable. It's not navigable for
24 MR. HELM: Why don't you go out in the 24 title purposes, more accurately.
25 other room. If wewant to play this, I'm going to do 25 Q. Okay. And| guesswhat I'm driving at, or
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1 ittohim, and | want him to know it. 1 maybel canask it adifferent way, is did you do any
2 CHAIRMAN NOBLE: John. John. Okay. 2 analysis on what -- within the ordinary and natural
3 Did you understand the question, 3 portion of theriver, the 80 percent, without the 10
4 Mr. Gookin? 4 andthe 10, was -- whether theriver at any point was
5 THE WITNESS: At this point, no. 5 navigable?
6 CHAIRMAN NOBLE: Okay. Can you rephrase 6 A. Yes
7 the question? 7 Q. Okay. Wherewould | find that?
8 THE WITNESS: | thought | did for a 8 A. Jump to Slide 195.
9 second, and I'm sorry. 9 Q. Canyou do it without me having to jump?

10 BY MR. HELM: 10 Becausethisisway inthe back of thisturkey. I'm

11 Q. Sure. | just want you to tell me why we're 11 not tuned in by number of slides.

12 not focused on the -- instead of being at the mean or 12 A. Waell, it'sthe dlide that shows the results

13 the median and whether that's an average and how it 13 of the Manning's equation. It's Figure 6-3 in my

14 gets put out of whack by the floods, why we're not 14 report, and | compute, for various assumed n-values,
15 focusing on the spread? 15 the depth of water for mean, which is 75 to 80 percent;
16 A. Because the median -- the determination of 16 median, which is 50 percent; and minimum, which isthe
17 the median affects how much timein the spread it was 17 10 percent.

18 boatable. What per -- 18 And given that the mean depth under the most

19 Q. Sowhat -- 19 optimistic conditions comes only to 1.3 feet, I'm

20 A. It-- 20 pretty safein saying it's not navigable. It's not

21 Q. What -- go ahead. 21 going to get to 3 feet before you get to 90 percent; or
22 A. Do youwant meto try again? 22 if it does-- well, | don't think it will, but it's

23 Q. Yeah, | wish youwould. 23 only going to be aday or two.

24 A. Okay. He hasachart and he shows arange of 24 Q. On Slide 17, doesthat didetell methe --

25 flowsthat's 80 percent of the time. Now, he doesn't 25 oristhereany way that | can pick out the ordinary
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1 condition of the river from there?
2 A. Thisisjust talking about how you --
3 Mr. Fuller converted mean annual flow into -- or median
4 annua flow into his answer which he used as median
5 daily flow and trying to explain -- starting the
6 explanation of why it wasincorrect mathematically.
7 Q. It doesn't demonstrate the spread in any
8 fashion, iswhat you're driving at?
9 A. No.
10 Q. And neither doesthe next slide, Slide 18?
11 A. Correct.
12 Q. Could you explain for me again what the
13 purposeof Slide19is?
14 A. Yes. Mr. Fuller took the median annual flow
15 out of the Thomsen and Porcello report. If you take
16 the median flow, which meansyou rank all the yearsin
17 descending order of flow, and you go down halfway and
18 you pick that year, the median annual flow occurred in
19 1948. And | was using water years, which starts
20 October 1st and ends September 30.
21 The question then became do you just take the
22 median annua flow and directly convert it to cfs by
23 using the number of seconds in the year and the cubic
24 feet and so forth. And that'sthe green line. That's
25 what that answer isif you do it by just converting
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A. No, but it was amuch less frequent
percentage occurrence than was suggested by saying it's
well below the median. If that flow iswell above the
median, then you're talking about a much less frequent
time.

Q. It waswithin the ordinary condition?

A. Yes

Q. And at least if you use the Edith asa
standard, it was navigable for the Edith?

A. The Edith did not demonstrate navigability of
the Salt below Stewart, Segment 5, for a bunch of
reasons that | discussed in the --

Q. I'mjust talking about the area it traversed.

14 A. No, I'mtaking about all the issues of was

15 it ordinary and natural. It only went one way, and you

16 can't afford to do that.

17 Q. | picked abad term.

18 A. Okay.

19 Q. What do you want to use when | don't want to

20 talk about navigability for title purpose, but simply

21 that the Edith navigated, went from a Point A on the

22 Salt River to Point B on the Salt River?

23 A. Andit did do that.

24 Q. Itdiddothat.

25 A. Yes.
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1 units.

2 If you do it by going to that year and taking

3 dl thedaily flows, listing them in order, and going

4 halfway down, you get the value that's depicted by the

5 redline.

6 And the point is there is a significant

7 difference between computing the green line, which was

8 basically computing the mean average daily flow for the

9 water year 1948, than calculating the median daily
water flow for water year 1948.

Q. Andinany event, on that Slide 19, we don't

12 have any way to determine what would be the ordinary

13 spread, dowe?

14 A. No. I'm not talking about that here.

15 Q. | understand that. | just want to make it

16 clear --

17 A. Okay.

18 Q. --that we can't get that number off of

19 Slide19?

20 A. Right.

21 Q. Goingonto 193, you'retalking about the

22 Edithtrip at 653 cfs?

23 A. Yes.

24 Q. That wasn't aflood stage on that segment of

25 theriver, wasit?

10
11
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1 Q. Anditdid that at that flow?
2 A. Yes
Q. And that flow was within the ordinary

condition of the Salt River?
A. Yes

Oh, and, by the way, you got it.
Sorry.

Q. Okay. Slide 20, tell me what the purpose,

9 again, of that dideis.
10 A. Slide20?
11 Q. Uh-huh.
12 A. Tosummarize the calculations and the various
13 valuesthat were presented.
14 Q. Canyou take Slide 20 and show methe
15 ordinary and natural condition of the river for the
16 timeit's representing?
17 A. No.
18 Q. Okay. Thisis Slide 22, and this was the one
19 that | tried to blow up asfar as | could blow it up on
20 my computer, and | could not read the boxes that are at
21 thebottom of that dlide.
Okay.
So could you tell me what they say?
Are you talking about the bottom row?
Weéll, they're white. You see 22? | come
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across, it looks like there's alittle white spot
there. Then | come acrossto abigger box and then |
come across to one that's longer, but shorter, and then
| come across to a bigger box again.
A. May | comelook?
Q. Certainly, or I'll bring it to you.
The white boxes.
A. Here?
Q. Yeah, onthat dide.
A. Oh, | see.
Okay, it's Slide 22. | was on the wrong
dlide.
Those white boxes were put on the map by
Mr. Fuller. | just used this as a convenient base map
and superimposed the red arrow on it. That'sall |
did.
Q. Okay. Andcan--
18 A. To show the very generalized direction of
19 underflow.
20 Q. | till haven't been ableto read it,
21 <0...
22 A. Oh, | can't either.
23 Q. Sowedon't know what those white boxes are
24 downthere. You werejust using this map that
25 Mr. Fuller made to show the arrow, the red arrow?
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1 I'mtryingto say.

2 Q. Wadll, you don't know where I'm going yet, so

3 be patient.

A. Okay. | will.

Q. Sotheproblem that I'm having isthat, in
the exploration phase at least, you're assuming that an
explorer would abandon his horse for a boat when he
didn't know whether that boat would get him back home
or not?

A. No, | am not assuming that.

Q. Okay.

A. What I'mtrying to say is the Spaniards who
went there did not see the Indians using boats on the
Salt and Gila, but they did see them using boats on the
Colorado River. That's the significance of the point.

Q. Okay. You say, "They did record when they
used boats."

A. Andl have--

Q. Andwhat that meansis the Spaniards didn't
record when they used boats; they recorded when Indians
used boats?

22 A. And]| should have written it that way. That

23 isquiteright.

24 Q. I'measily confused.

25 A. Wadll, | have problems with pronouns. | can

© 00N O 01 b~
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1 A Yes

2 Q. Which, as| understand it, was an arrow that

3 showsthe ancient flow of theriver?

4 A. Yes, and crudely so.

5 Q. On Slide 29 you're talking about European

6 occupation, and you're talking about the

7 Spaniards/Mexicans, and you indicate that they have no
8 evidencethat they used boats.

9 And the thing that | find curious or | don't
understand is, when the Spanish were exploring Arizona,
they were coming out of Mexico, correct?

12 A. Yes.

13 Q. Okay. Sothey're going north?

14 A. For part of thetime, yes.

15 Q. And they didn't bring any boats with them

16 when they left Mexico, right?

17 A. Sometimes.

18 Q. Andif | get what you're saying here, is, for

19 example, when the Spanish got to the Salt River, they
20 didn't know whereit was going. Maybe they talked to
21 some minions that told them, but they did not know, as
22 amatter of fact, where they would end up if they got
23 inaboat and set off down the Salt River; isthat

24 fair?

25 A. Yes. Butl think you're misconstruing what

10
11
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1 useitto define different peoplein the same sentence.

Have you ever run alog drive on any river?

No, sir.

Y ou have no experiencein that?

No experience and don't want to.

Slide 45, you indicate that the Thorpe and
Crawford trip failsthe Montanatest. Andisthat
simply because your perception isthat in Montana it
saysyou can't drag a boat?

A. Thequote, yes, is at the bottom of the dlide
that I'm referring to.

Q. Okay. So thisgoes back to your if you drag
aboat across a sand bar, you've just disqualified the
river from being ever navigable?

A. Wall, | wouldn't think sand bars, because
Utah specifically included sand bars as being okay.

Q. How long did you have to drag it before it

18 disgualifiesyou?

19 A. | think you would have to ask the U.S.

20 Supreme Court for more specific directions.

21 Q. Wadll, how far did you allow it to be dragged

22 beforeyou disqualified it in your mind?

23 A. Tome, if they're talking about, in these --

24 the news reports are very vague, but when they talk

25 about they drag the boat and they're giving a

O>0 >0
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significant frequency or implying it, then | say it
failsthe test.
The fact that you hit asand bar in
particular, got out and pushed, that wouldn't do it.
Q. Sowhat you're referring to dragging the boat
as disqualifying, it's somebody who maybe drags the
boat 50 percent of the time as he travels down a
stretch of the river?
A. That would be agood hypothetical.
Q. Okay. Referring you to 58 and 59, which is
the Hamilton, Jordan and Halesworth trip.
A. I'mthere.
Q. Yeah, what was the purpose of that trip?
14 Wasiit to assess whether the river was
15 navigable?
16 A. I'mtryingto remember it.
17 Oh, that one. Okay. It wasn't redlly clear
18 what the purpose was; but given hisinterview, | think
19 hewastrying to determineif you could navigate it or
20 that wasapurpose. He may have been going for other
21 reasons. Wedon't know from the article.
22 Q. Okay. If the purpose wasto assess the
23 navigability of theriver --
24 A. Right.
25 Q. --wouldn't that qualify as acommercial
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understand that slide correctly that the orange line
represents the upward end of the ordinary and natural
condition?

A. Ascomputed by Mr. Fuller, yes.

Q. Butyou putitinadifferent format, but
that's what that orange line represents?

A. Yeah. | wasjust trying to find afourth
color.

Q. Okay. Did Mr. Fuller calculate exact numbers
for that orange line, or are those -- isit your

© 00N O WNP
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11 interpretation?

12 A. | took the number that was on his chart and

13 putitinthisgraph to draw theline. | think it was
14  2,990-something, | think.

15 Q. So everything abovethat isthe 10 percent?

16 A. Yes.

17 Q. On Slide 82, you give us a maximum cfs of

18 79,806. | assume that's somewhat in aflood stage?
19 A. | would think so, yes.

20 Q. And do you have adate when that occurred?

21 A. No. They only published three numbers for

22 each month. ThisisaUSGSreport. They published the
23 maximum, the mean average, and the minimum.

24 Q. Onceamonth?

25 A. For each month for a couple of years, two,
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trip?

A. If he had then started commercial activities,
| would agree; but he didn't.

Q. Okay. So because he did not start up ariver
boat company after he got back from the trip, it
disqualifies the trip, even though he assessed it?

A. Yes, because | guessthe phraseis actions
speak louder than words. He or somebody else. If
somebody else had followed up, that would be --

Q. Yousound like the IRS now.

A. Wéll, now, you don't have to get downright
nasty.

Q. They'd disallow that deduction, wouldn't
they?

Going to the Wilcox and Andrews trip, 66, |

16 thinkitis, how far did they travel on theriver to

17 get to the Joint Head Dam?

18 A. | know | computed the distance at one point

19 toJoint Head.

20 Q. Wasit over 10 miles?

21 A. | don't believe so, but | could bewrong. As

22 | say, | thought | did computeit.

23 Q. Asyou sit here, you don't recall?

24 A. | can't remember the number, no.

25 Q. Goingonto page 78 or Slide 78, do |
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three years.

Q. What I'm confused about, did they publish the
numbers three times a month or give us numbers for
three times in a month?

A. No, they gave us three numbers for the whole
month, the maximum --

Q. Onetime, three numbers?

A. Yeah, for January you got what the maximum
day in January was, what the average for January was,
and what the smallest day in January was.

Q. Do you know the day in January they publish
that or the day in February they publish that?

A. No. It wasacompendium in one of the USGS
papers.

Q. Okay. Referring you to Slide 86, are the cf
numbers that you set out in that slide all flood
numbers?

A. Yes

Let me qualify it. | don't know for Dome. |
don't remember calculating it, but they sure look like
it.

Q. Tothe best of your knowledge, they are, you

23 would say?

24 A. Yeah, | would think so.

25 Q. Going to Slide 90, are those numbers flood
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1 stage?

2 A. OntheVerde, I'm not sureif it was, because

3 | don't remember. | didn't play in the Verde hearing,
so to speak. But if you add those two together, which
5 isthe point, you're over the 3,000 cfsin Segment 6.
6 Q. And that would then be aflood number?

7 A. Yes
8
9

N

Q. Sowhilethe Verde number may not be aflood
number, there's no doubt in your mind that the Salt
number is?

A. Yeah

CHAIRMAN NOBLE: Mr. Helm, we're going
to take a break now, so we can build afire.

10
11
12
13

14 (A recess was taken from 2:21 p.m. to

15 2:35p.m.)

16 CHAIRMAN NOBLE: Mr. Gookin?

17 THE WITNESS: I'm ready.

18 CHAIRMAN NOBLE: John, please start.

19 BY MR. HELM:

20 Q. Ready toroll.

21 Mr. Gookin, page 107 or plate 107 or

22 Slide 107. Thereyou're talking about various kinds of

23
24
25

canoes and the kind of psi they can withstand, and |
take that to mean isthat in adirect head-on crash?
A. With fiberglass and aluminum it doesn't
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A. Yes

Q. Wherewould | find those?

A. Itwasinmy report. It'snot really a
statistic, but data, and it was about the Erie Canal.
Atleast | think | putitin.

Q. Yeah, | remember you putting something in
about the Erie Canal. | didn't remember it dealt with
the speed of a motorized vehicle or --

A. Thetransit time-- I'm on page 45 of my
report. Thetransit time to traverse the route of the
Erie Canal went from 45 days before the canal was
started to 5 days after it was done.

Q. Okay. And that -- having come from that neck
of the woods, and, in fact, | think | have arelative
or two who might have participated in its construction,
those boats were pulled by horses, weren't they?

A. Horses, mule, oxen, et cetera, yes.

Q. Somebody was towing those boats up that

19 river, weren't they, or that canal ?

20 A. That canal, yes.

21 Q. So could we use, to measure navigability on

22 the Salt River, aboat being pulled by a horse?

23 A. | don't know what the law is on that one.

24 Q. I'mreferring youto Slide 162.

25 A. I'mthere.
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1 matter if it's head-on or from the side. The cedar is

2 fromthe side, perpendicular to the grain.

3 Q. Would the cedar be higher in a head-on?

4 A. Yes

Q. How about -- | notice one thing that was used
alot around statehood and before, that isn't in there,
isadugout canoe; basically, abig log with aholein
it.

A. Yeah. Wdll, | think it was only used twice,
Hayden and Pettie.

Q. Wall, that's the only accounts we may have.
Although, | didn't go looking, so | don't know. But my
point being, you didn't test for alog with aholein
it?

A. No, because that is so different than a
regular canoe, | don't think they're even really in the
same class.

Q. You do degreethat at least to the extent
there are two accounts of them, they were used in
Arizona pres-statehood?

A. Yes

Q. Down on Slide 131 and your faulty logic
discussion. And do you have any statistics that would
classify how much faster travel by boat would be than
travel by horse, wagon, motorized vehicle and train?
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1 Q. |takeitthebluelineisthelow flow

2 channel?

3 A. Yes

4 Q. Doyou have an estimate for the depth of the

5 low flow channel on this portion of the Salt?

6 A. Noidea

7 Q. Thesamefor the lower half of the picture?

8 A. Correct.

9 Q. Okay. Thebraiding that you talk about on
10 those pictures, that's for more than the low flow
11 channdl, correct?

12 A. Morethan, yeah, the lowest flow channel, |
13 think would be the best way to put it.

14 Q. However you want to put it.

15 A. Yesh.

16 Q. Thebraiding that you're using in these

17 picturestoillustrateisnot just braiding of the
18 lowest flow channel?

19 A. Correct.

20 Q. It'sbraiding that you would have to have

21 morewater than isin the lowest flow channel --
22 A. Yes

23 Q. --togetthose braids to function?

24 A. Yes.

25 Q. We probably answered this, but I'm down on
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1 171 with the Special Master, and he had no information
2 of any kind available to him on the Salt River; is that
3 far?

4 A. | havenoidea | woulddoubtit, but. ..

5 Q. Inyour review of hisrecord, you didn't see
6 any?

7 A. No.

8 Q. Slide203. | think you stated this.

9 Tamarisk isnot anative plant to Arizona, right?
10 A. Correct.
11 Q. And when wasit brought here, to the best of
12 your knowledge?
13 A. | know the answer to that from very good
14 authority, authorities, and they're all different.
15 Q. What'syour best guess?
16 A. | think it camein with the Spaniards, who
17 brought it in to plant as shade trees at the missions.
18 Q. Andwhat would be the --
19 A. That'sone story I've heard.
20 Q. Sure. I've heard it too.
21 What other stories have you heard?
22 A. I'veheard it was brought into nurseries on

23 theEast Coast. | know I've heard a couple others, and
24 | finally just kind of let it all go. | don't know
25 that well ever know.
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A. Not so much that point, although that's also
true; but my point was, while the two maps on Slide 211
may look very, very similar at a quick glance, when you
blow it up and look more closely, you can see there are
some very significant differences.

Q. What | want to know is, for example, on 212,
the two blowups you have, how much of the river bottom
do they cover? Isthat 1,000 yards, 2 feet?

A. 1didn't go back to the original maps, so |
don't know if they're 7 and a half minute, 15-minute
quads. 1 just took those, and | was trying to blow up
the little segments for comparison. So | really don't
know.

Q. Okay. Hereswherel get to my finale, |
think, other than -- and I'm going off on my own frolic
and detour and playing hydrologist.

CHAIRMAN NOBLE: Isthat microphone
working, Joe?
MR. SPARKS: Yeah, | think so. Sounded

pretty scary to me.

BY MR. HELM:

It may get scary.

Throughout your report and in your

PowerPoint, there's been lots of calculations done with

means and medians. Y ou've done your fair share of
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1 Q. Atany rate, they're not natural ?

2 A. They're not natural here, and they're not

3 nice.

4 Q. They usealot of water, don't they?

5 A. Yes, they do.

6 Q. Andthey seem to be able to survive droughts

7 fairly well?

8 A. They'll be here growing in the middle of an

9 atomic explosion someday.
10 Q. | think you'reright.
11 In any event, they would not have been
12 considered part of the --
13 A. Natura --
14 Q. --ordinary and natural condition of the Salt
15 River asweretold to portray it by Winkleman?
16 A. Right. Well, not the natural, certainly, and
17 wouldn't impact the ordinary particularly.
18 Q. Slide, actually, 211, 212, 213 and 214. Or
19 skip211. 12, 13 and 14 you have little insets --
20 A. Yes
21 Q. --thatyou'reusing toillustrate that while
22 it might look like a single channel, when you've got
23 thebig aerial infront of you, when you get down and
24 look at the finer points, you see that it may or may
25 not be single channel?
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them, and you've set forth the ones that Mr. Fuller has
done. Sowe've all had an opportunity to look at lots
of calculation of means and medians; is that fair?

A. Yes

Q. Now, the means and medians that you
calculated or that you displayed were means and medians
of the entireriver, correct, the entire time frame?

A. Thereare so many in there, | can't answer
that.

Q. Okay. Let meput it adifferent way.

Did you attempt to segregate the flood

channel and the drought, channel is the wrong word, but
those portions of the ordinary condition and then do a
median and means study of just the ordinary and natural
channel, the 80 percent?

A. 1 took one cross section on the Lower Salt
River that | thought was fairly representative of that
township, and | did compute the 10 percent low, the
median and the mean for those channels and compute the
depths that would occur.

21 Q. Okay. Butyoudidn't dotheflood

22 10 percent?

23 A. No, | didn'.

24 Q. Soeveninthat calculation, the flood

25 10 percent isincluded in the averaging that you did?
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1 A Yes
2 Q. Inother words, if you're doing the median,
3 you started counting down from the top?
4 A. Rignht.
5 Q. And thereissome portion of that count that
6 hadfloodinit?
7 A. That'scorrect.
8 Q. Andwhilethose may have excluded drought, it
9 dtill had flood init. Andintherest of the
10 caculationsthat were done, they had both flood and
11 droughtinit?
12 A. Inthemedian| till had drought in it.
13 Q. Right. That'swhat --
14 A. And flood.
15 Andintheaverage | had bothinit.
16 Q. Okay. And that wasthe way for every
17 calculation where mean and median was done?
18 A. Yes.
19 Q. So, basicdly, it'sfair to say that we have
20 no calculation from you of what the ordinary and
21 natural median would look like?
22 A. No.
23 Q. Widll, | thought you just told me that your
24  calculations to determine those included the flood
25 portion?

SALT RIVER VOLUME 8 11/20/2015

© 00N O WNP

1

NNNNRRRRRRERRR
W NP OOO®WNOOAOMWNIRO

24
25

Page 1827

did it with al 1,000.

Q. What happened if there were 15 floods in the
flood portion and only 5 droughts?

A. That can't happen, because we're talking
about the upper 10 percent, which means if you have
1,000 days, there's 100 that are being excluded as
floods and 100 that are being excluded as drought
because it's 10 percent of the number of days.

Q. Soit doesn't matter whether it's aflood or
adrought; it just relates to a percentage figure?

A. Themedian is apercentage figure, and that's
one of the advantages, because a mean has those huge
floods, and you use the number, not the number of
times, and that distorts the whole thing.

Q. That 10 percent is an arbitrary number,
correct?

A. That'sone, yes, that came up -- as| say,
Mr. Hjalmarson came up with it in the San Pedro, and
I've accepted it and adopted it, and Mr. Fuller started
using it. And so maybe we want to change and go to
something else, if you want; but that's kind of -- it's
grown to have alife of its own.

Q. Okay. Butit'salifethat is based on some
work that Mr. Hjalmarson did on the San Pedro, correct?

A. Hebrought up thefirst con -- hefirst
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A. And the drought portion. | included all the
data.

Q. | understand that.

But now I'm just trying to find out how that
appliesto the calculations as they apply to the
80 percent. The 80 percent includes a flood component.

A. 80 percent does not include the flood
component.

Q. You counted down from one, two, three, four,
five, and the first three were flood, weren't they?

A. You said the 80 percent included the flood
component. That's not atrue statement.

The median includes the flood component.
That is atrue statement.

Q. Okay.

A. And it includes the drought.

Q. Sure. And my point being that those are not
representative of the 80 percent?

A. Actudly, the median would be equally
representative of the median of the 80 percent because
I've knocked the 10 percent highest flows off that --
say | have 1,000 events or days. | have deleted 100
off the top, 100 off the bottom, and gone halfway in
between, to do it the way you wanted, and found the
50 percent. That's the same number | would get if |
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brought up that concept, yes.
Q. Hehasn't been here during the Salt hearings,
has he?
A. No, but | didn't want to backtrack. |
thought it was a good solution.
Q. Sowhat you're telling meisthe median of
the 80 percent will be the median of the 100 percent;
they're the same number?
A. They're definitionally equal.
Q. If youwanted, you could calculate a mean and
amedian for the 80 percent?
A. You could.
Q. Youdidn't?
A. |didnt.
Q. | don't have any further --
A. wdl, I --
MR. HELM: | don't have any further
questions.
CHAIRMAN NOBLE: | think he meant it.
THE WITNESS: No.
CHAIRMAN NOBLE: Thank you, John.
MR. HELM: Thank you.
CHAIRMAN NOBLE: Isthere anyone else
who would like to ask Mr. Gookin some questions?
MS. HERR-CARDILLO: | will.
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1 CHAIRMAN NOBLE: Okay. Let'sbegin

2 then.

3 MR. HELM: You've got to givemea

4 couple minutesto close this up.

5 CHAIRMAN NOBLE: Sure.

6 MR. HELM: | don't mind her sitting next

7 tome, if shewants. Uh-oh, she's bringing her own
8 computer.

9 MS. HERR-CARDILLO: That's okay. I've

10 got to set up some stuff, too.
11

12

13

14 Q.
15 A.
16 Q.
17 A.
18 Q.
19 A. Yes.

20 Q. | represent Defenders of Wildlife, Jim

21 Vader, Don Steuter and Jerry Van Gasse.

22 | wanted to ask you a couple of questions. |

23 don't have awholelot, but | wanted to start and just
24  clarify some of the answers that you gave to John and
25 make sure | understand them.

CROSS-EXAMINATION

BY MS. HERR-CARDILLO:
Good afternoon, Mr. Gookin.
Almost.

My nameis Joy Herr-Cardillo.
Hello.

We've met before.
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Q. And your contention is the 3 foot requirement
isfound where in the Utah case?

A. Wadll, I think it wastowards the end. That
was one of hiskey findings; that you had to have a
mean annual flow that produced a -- or a 3 foot mean --
let metry that again.

He looked at the gage sites and said that

when the mean flow was 3 feet, mean depth was 3 feet or
greater, it was navigable on those days.

10 Q. Sowhenyou say "he" you're referring to the

11 Specia Master inthe U.S. v. Utah case?

12 A. Yes.

13 Q. So haveyou actualy read the Special

14 Master's report in the Utah case?

15 A. Yes.

16 Q. And the Special Master actually considered

17 boating events that were for recreation purposes,

18 correct?

19 A. |think he put it in thelines of evidence

20 that were presented. | don't know how much he

21 considered it.

22 Q. Inyour PowerPoint presentation, in Slides

23 168 and 169. Give me aminuteto get there.

24 A. Yes.

25 Q. Asl thumb through this, sorry, it blurs, and
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1 So, first of al, with respect to incidents

2 of people navigating theriver, it's-- if I'm

3 understanding your testimony correctly, it's your

4 position that if the purpose for the trip was

5 recreation, that that has absolutely no evidentiary

6 vaueinterms of determining navigability?

7 A. | believethat's correct.

8 Q. Okay. Soevenif theriver wasin virgin

9 condition, it'sinits natural condition, if somebody
boated the river, but did it for recreation, that your
position is the Commission should not consider that
12 evidence?

13 A. That'smy position.

14 Q. Andwhat isthelegal authority upon which

15 you base that position?

16 A. When they say highway of commerce.

17 Q. Isthereaparticular casethat you believe

18 supportsthat position?

19 A. | can'tpointtoit, no. There might be, but

20 | don't know of it.

21 Q. Andjust to be clear, your opinion regarding

22 thenavigability of the Salt River is based upon that
23 understanding of The Daniel Ball test?

24 A. Weéll, my opinion of the navigability is

25 primarily based on the 3 foot requirement from Utah.

10
11
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it takes a minute to come into focus.
Sorry. Getting there. Yea. Okay. Here.
Y ou talk about the modern recreational

criteria being based on trying to be thrilling.

A. Yes

Q. What isyour basisfor that statement?

A. Primarily, listening to Mr. Fuller,
Mr. Dimock. Oh, well, not those two primarily, but
listening to them, and | can't remember the name of the
other two gentlemen who testified; the one who ran a
recreation boating company, in particular, who
testified in October. He was talking about how he
looked at running arapid differently than somebody
who's trying to move goods, because he was trying to

15 givethe customers athrill.

16 Q. Right, awhitewater experience --

17 A. Right.

18 Q. --asl recall ishow he phrased it.

19 A. Whichiskind of like aroller coaster, to

20 me.

21 Q. Sohewasactually targeting months where the

22 flowswould be high, correct?

23 A. Yes.

24 Q. And yet the modern recreationa criteriathat

25 have been used in this case have been focused on
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minimal flows necessary, correct?

A. Yes

Q. Okay. So how arethose minimal flows that
are necessary to boat dependent upon giving athrilling
ride?

A. Weéll, theresabunch of criteria. They want
velocity. They even have -- in at least one of them,
they have one for tranquil boating and one for
recreational boating.

The 6 inches, per se, that part of the
criterial believe isto make sure that they don't have
to, basically, stop, get out, and so forth.

Then they also add maximum criteriaand so
forth.

Q. Okay. But there's nothing in the reporting
of those criteria where there's any discussion of this
goal of making athrilling ride, correct?

A. | think they do talk about making it a
thrilling ride, but that is not the purpose of the
6 inches.

Q. Andwhen you say they do talk about it, what
source are you referring to, source or sources?

A. | can't remember. | think it was either
Cortell or Hyra, possibly even both mentioned it; but
it'sjust talking about thisis what whitewater boating
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something else.
MS. HERR-CARDILLO: Am | going to get
the information?
CHAIRMAN NOBLE: Yes. Well have him
send it to you during the break.
MS. HERR-CARDILLO: Okay.
BY MS. HERR-CARDILLO:
Q. Isityour position -- I'll let you make your
note.
Okay?
A. Gotit.
Q. Okay. Isityour position that recreational
use of the river can never be commercial?
A. | heard there are some cases below the
Supreme Court level that talked about commercial
recreational boating, saying that did qualify; but |
haven't seen any evidence of recreational commercial --
or commercialized recreational boating from the
statehood accounts. And | believe the modern
recreational boating concept is governed by PPL.
Q. The modern recreational boating concept being
governed by PPL, can you clarify what you mean by that?
A. TheU.S. Supreme Court decisionin PPL
Montanatalked quite a bit about what you had to do to,
at aminimum, determine if the commercial boating,
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istrying to do.
Q. Isthat something that you would be willing

to track down between now and when we come back in
January and be able to point usto that in the
materials?

MR. MURPHY : We've submitted those.

MS. HERR-CARDILLO: Yeah, but | want
him -- do you want him to look for it right now?

MR. MURPHY: : It'syour time.

MS. HERR-CARDILLO: Areyou saying
he's -- you're not willing to have him, over the break,
identify that portion of the report that he's relying
on? Becausewell pull it out. Do you have that, the
Hyra?

THE WITNESS: | haveit onabug | could
set up and upload it and start looking, or we could go
home right now, whichever you prefer.

MS. HERR-CARDILLO: Mr. Chairman?

THE WITNESS: It's up to Mr. Murphy.
He'smy counsdl.

CHAIRMAN NOBLE: Isthat your final
guestion?

MS. HERR-CARDILLO: No, it's not my
final question.

CHAIRMAN NOBLE: Let'smove on to
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modern recreational boating, was applicable for
consideration.

Q. Right, and that was in terms of establishing
an evidentiary foundation for modern boating being
evidence of navigability, correct?

A. Right.

Q. But there's nothing in PPL Montana that
discusses whether recreational boating can qualify asa
commercial use of ariver, correct?

A. | guessitjust addresses all rec -- whether
recreational boating can qualify as evidence for

navigability, of any kind.

Q. But | think the focus on PPL isthat it's
modern boating?

A. Yes

Q. Okay. Do you recall reading in the Special
Master's report discussion of recreational boating as
being a potential commercial use?

A. | don't remember. | read it back before the
Santa Cruz hearing.

Q. Slide 52 of your PowerPoint. | should have
put these in order, because now I'm having my same out
of focus problem.

Okay. You citeto Winkleman in that case, or

on that slide, where it says, "[E]vidence of the
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River's condition after obstructions cause areduction
initsflow islikely of less significance than
evidence of the River in its more natural condition and
may in fact have 'minimal probative value."

A. Yes

Q. Do you recognize that?

Now, the context of that statement that the
Court made in that opinion, do you remember the
context?

A. You mean the appeal ?

Q. Yes, intheopinion.

A. Yeah

Q. Yes.

A. Yes

Q. Andwhat was the context?

A. That the examples and considering the boating
that occurred in the unnatural condition did not
disprove navigability or prove navigability. What
they're saying hereisit really doesn't relate to
navigability.

Q. Actually, this paragraph or phrase from the
opinion in Winkleman is actually referring to an
argument that Defenders made with respect to expert
opinion that was based on theriver in its actual
condition, as opposed to its natural condition.
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may in fact have 'minimal probative value.

Q. And then going on, the next sentence.

A. "Appellants contention generally goes more
to the weight to be afforded the evidence than its
admissibility."

Q. Okay. So modern evidence or evidence when
theriver isnot inits ordinary and natural condition,
what the Court was saying thereisit may be less
probative, but that goes to weight, not admissibility,
correct?

A. | wasn't arguing admissibility.

Q. Inyour presentation you talk about, | think
you referred to it as, the PPL Montana test with
respect to dragging boats.

A. Yes

Q. Doyou recal that statement?

And, in fact, PPL Montana, the facts of PPL
Montana, didn't involve any dragging of boats, correct?

A. | know it involved some trappers, but | don't
know if they dragged the boats. But | think that came
from a case that the Supreme Court cited to.

Q. That'sexactly right. That'smy point. It
wasjust citing to an Oregon, U.S. v. Oregon, case and
just basically reviewing the law; that this wasn't
enough if it'sjust dragging boats, and citing to the
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And we had argued in the Winkleman case that
it was error for the Commission to consider expert
opinion, and included in that expert opinion was your
opinion, because if you recall, when you opined on the
Salt River the last time around, you did not attempt to
determine what it would be like in its natural
condition. Do you recall that?

A. Thatiscorrect.

Q. Okay. Soif you could just maybe find this
excerpt from Winkleman. | might be able to help you
here. It's Paragraph 31.

A. That'sright, on page 29.

Q. Paragraph 31.

A. Yes

Q. Andif you would just read the beginning of
that paragraph?

A. "Appellants aso contend that ANSAC erred in
reviewing and considering expert opinions and other
evidence that evaluated the River in its depleted
condition -- after dams, canals, and other man-made
diversions -- rather than when it was free of
artificial obstructions. Although evidence of the
River's condition after obstructions caused a reduction
initsflow islikely of less significance than
evidence of the River in its more natural condition and
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U.S. v. Oregon case, correct?

A. If the U.S. Supreme Court saysthisisthe
law as established -- or this Court set the law and
hereitis, | figureit'sthe law, yeah.

Q. Right. But it wasn't anew test, | guess my
point is, isthisis not some new ground that PPL
Montana established; this was well-settled law?

A. That, | wouldn't know, because | mean when
the U.S. Supreme Court saysit, it's done. When the
Appellate Courts say it, you attorneys have alot of
fun. Sothey really put it into concrete, | feel.

Q. | guessmy issuethat I'm taking with you is
your characterization that this was some sort of test
announced by PPL Montana, and what I'm saying is this
wasredlly just arecitation of existing law by that
Court.

A. If you want to change it to well-established
principles, I'm fine with that.

19 Q. Okay. See, welawyers are wordsmiths. We

20 carealot about how you phraseit.

21 A. | totally get that.

22 Q. Sort of along the same lines, Slide 129 of

23 your presentation.

24 A. Yes.

25 Q. Thisiswhereyou take what you present as a
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quote from Winkleman, page 30, which I'm not sure what
page 30 you're referencing there.

A. Thecopy | have has page numbersoniit,
but --

Q. Sothat'snot the official reporter copy, but
maybe the opinion, loose-leaf opinion?

A. | think it'sthe |oose-leaf opinion.

Q. Okay. At any rate, you state that there's
two steps in demonstrating susceptibility, and you
include this quote. But, in fact, Winkleman, in that
opinion, is simply quoting the U.S. v. Utah case,
correct?

A. Wasthat Utah? Was Murray Hawkins -- well,
the footnote that it goesto, 18, refersto alot of
cases.

Q. Actually, if you look at Paragraph 31 of
Winkleman --

A. Right. And the quote --

Q. --that language you're quoting on your slide
isactually in a parenthetical that follows a quote --
or acitation to the United Statesv. Utah.

A. Butit also has aFootnote 18 that citesto
other cases.

Q. Thatiscorrect, but --

A. Soit'sfrom aseries of cases.
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Q. Okay. And thereisnothing in the holding of
Winkleman that actually addresses and saysthat in
order to establish navigability under the
susceptibility test, that you have to first establish
some sort of lack of settlement? That's something that
you have inferred from that opinion, correct?

engineer.

Q. Okay. And there's nothing in the Arizona
statute that defines navigability that conditions the
susceptibility of use to the fact that it hasn't been
developed or the area hasn't been settled?

A. Not that I'm aware of.

Q. Now, when Mr. Helm was questioning you, he
asked you about some of the cases that you had read,
and you mentioned that you had read a case out of
Oregon involving the Rogue River?

A. Yes

Q. And isthat the Hardy versus State Land Board
case?

A. I'msorry, | don't remember the name. It
just came out very recently.

Q. Okay. October 2015?

A. Probably.

DIRECTOR MEHNERT: Do you want this as
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Q. -- according to citation --
No. According to legal citation, the
parenthetical isfrom the case that it follows.
A. Okay.
CHAIRMAN NOBLE: Could we agree that as
far asthe legal issues are concerned that you're
debating with Mr. Gookin, we can determine those upon
reference to our attorney?
MS. HERR-CARDILLO: Right, | redize
that; but heis present -- he'sincluding these in his
dlides, and he's presenting this as language from
Winkleman, when, in fact, it's a quote within a quote,
and | think that it'simportant to establish.
CHAIRMAN NOBLE: I think the Commission
can make that decision.
MS. HERR-CARDILLO: I'm going to make my
record, Mr. Chairman.
BY MS. HERR-CARDILLO:
Q. Sothistwo-step requirement, there's nothing
in Winkleman that establishes this two-step
requirement. Thisis something you've actually added
the numbers to that, correct? The quote itself doesn't
break it out as a two-step process?
A. Oh, yes, | added those 1 and 2. | just broke
the clauses apart.
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evidence?

MS. HERR-CARDILLO: Yeah.

MR. SLADE: Mr. Chair, I'm not sure we
usualy put casesin evidence, just for Mr. Mehnert's
information, and thisisacase.

DIRECTOR MEHNERT: Wéll, she said she
wanted it as evidence.

CHAIRMAN NOBLE: And we understand that.
Thank you, Mr. Slade. It's alittle loose.

BY MS. HERR-CARDILLO:

Q. Doyourecal inthis case that the Court
addressed this issue of whether there was some
precondition to using the susceptibility test?

A. No, | don't. | focused more on the modern --

Q. Okay.

A. -- portions, the modern recreational
portions. But no.

Q. If you could turn to page 9, on the left-hand
column, the bottom paragraph that starts "We aso
reject"?

A. Okay.

Q. Andif you could just read that.

A. "Wealso rgject petitioners suggestion (at
oral argument) that the 'susceptibility of use'
standard is applicable only where the areain question
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was essentially uninhabited or only sparsely settled at
the time of statehood. Although those may have been
the extant circumstances in United States v. Utah, the
Supreme Court did not then, and has not since, held

1 A. That would bethe -- | think | said nearly
2

3

4

5 that the susceptibility-of-use standard is so limited.

6

7

8

9

virgin, but that would be the Winkleman case that kept
talking about it hasto beinits natural condition.

Q. Sofrom thefact that theriver hasto be
evaluated in its natural condition, you've extrapolated
that only navigation that occurson ariver in its
natural condition is evidence of navigability?

A. | believe that'sthe case, yes.

Q. And yet you're aware that Courts have based
findings of navigability on navigation of rivers that
are not in their ordinary and natural condition?

A. Waéll, | thought that was normally how it was
done until Winkleman.

Q. You also contended in your testimony with

15 BY MS. HERR-CARDILLO: Mr. Helm that aboat had to be reasonably either

16 Q. Sodoesthat change your understanding of economically disposed of -- can't read my own writing,

17 whether there has to be some demonstrationthat anarea |17 sorry. -- or the trip has to be atwo-way trip?

18 was sparsely settled before the Commission or a Court 18 A. Yes.

Indeed, the Court, in PPL Montana, cited United
States v. Utah for the proposition that ariver's
‘potential’ for commercial use at the time of statehood
isthe'crucia’ question.”

10 Q. That'sgood. Okay.

11 MR. MURPHY : Is that a question?

12 MS. HERR-CARDILLO: | just wanted to --

13 I'mgoing to follow up with a question.

14 MR. MURPHY: Okay.

© 00N O WNP

Il e T N S S
o0 hNWNRERO

19 considers the susceptibility to navigation? 19 Q. What isyour lega authority for that
20 A. | never thought that sparsely settled was the 20 contention?
21 only way you could demonstrate that the navigation 21 A. Inthe Defenders case, they said that there
22 wasn't needed and, therefore, didn't occur. 22 canbenolega presumption that it has to be two ways.
23 If you can come up with adifferent way to 23 Now, thefact it'snot alegal principle meansto me
24  say this navigation, while it was needed, couldn't have 24 it'safactua principle. Andyou'retaking about a
25 occurred because, fill in the reasons, and it was 25 highway of commerce. Therefore, you've got to have
SALTRIVER VOLUME 8 11/20/2015 Page 1846 |SALT RIVER VOLUME 8 11/20/2015 Page 1848
1 persuasive, then you've met the first part of the test. 1 some sort of demonstration that it's, | think,
2 Q. Soyour contention is that susceptibility of 2 reasonably practicable. And that's my interpretation
3 useisonly to be considered if, what? 3 of what would constitute reasonably practicable.
4 A. If you can establish that there was some 4 Q. Areyou aware of any Court case where the
5 reason other than alack of navigability that caused 5 Court has held that atrip that only goes downriver is
6 the people not to navigate. 6 not evidence of navigability by virtue of the fact that
7 Q. Andyour legal authority for articulating the 7 itonly goes downriver?
8 testthisway? 8 A. Wadl, the Defenders said that just -- if it
9 A. That's my reading of Winkleman, right or 9 goes-- if it just goes downriver, it didn't say it was
10 wrong. 10 wrong. It said there's no presumption, which to me
11 Q. Your reading of Winkleman, which was 11 meanslegaly it hasn't been defined. So I'm bringing
12 citing/quoting U.S. v. Utah? 12 up thefactual aspectsrelating to what'sit take to be
13 A. Yes. 13 ahighway of commerce.

A
N

14 Q. Which U.S. v. Utah wasinterpreted just
15 recently by this Oregon Appellate Court?
16 A. Butonly asfar as settlement. It didn't say

Q. Other than Defenders, are you aware of any
case where a Court has held that travel hasto be
two-way?

Tl
o o

17 for any reason. 17 A. Weéll, I would say Daniel Ball, because it

18 Q. Okay. 18 said highway of commerce. That's what that phrase

19 A. If I might expand, the second part was that 19 meansto me.

20 Mr. Fuller said the sparse settlement was a reason it 20 Q. Highway just means two-way traffic?

21 didn't occur, and | was explaining why it would have 21 A. Wadll, it'sgot to be -- it's highway of

22 occurred even so. 22 commerce, which means there hasto be -- it hasto be

23 Q. Justto beclear, what is the authority upon 23 feasible; and to be feasible, you're either going to

24 which you base your contention that atrip has to be on 24 haveto take the boat both ways or you've got to have

25 ariver thatisinitsvirgin condition? 25 something you can tear apart when you get down there,
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otherwiseit'sjust afictional highway.
Q. Isityour contention -- you'veread a
portion of PPL Montana. | think it wasthe first
sentence under Subpart B. Do you recall reading that,
where the Court held as amatter of law?
A. Oh,yes.
Q. Okay. Do you want to refer back to that?
| thought | had it here.
A. It should be on page 21, Section B, the first
sentence.
Q. Ifoundit. Yeah, thank you.
So if you would reread that sentence, but
13 then continue reading.
14 A. Okay.
15 "The Montana Supreme Court further erred as a
16 matter of law in its reliance upon the evidence of
17 present-day, primarily recreational use of the Madison
18 River. Errorisnotinherent in acourt's
19 consideration of such evidence, but the evidence must
20 be confined to that which shows the river could sustain
21 thekinds of [commerce,] commercial [commerce,] use
22 that, asarealistic matter, might have occurred at the
23 time of statehood.”
24 Q. Okay. That's--
25 A. And, by theway, that "realistic" puts me

©O© 0N O A~ WDNPRP
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A. Yes, they did.
Q. And they addressed the PPL Montana
requirements and said that those requirements had been
met, correct?
A. Weéll, they said they had been met. | would
disagree they addressed the requirements.
MS. HERR-CARDILLO: That'sadl | have.
THE WITNESS: Also, the factual basis of
that case was different as to what happened at
statehood.

© 00N O WNP
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11 CHAIRMAN NOBLE: Well, | alwaysloveto

12 say this. Mr. Gookin, there's no question before you.
13 THE WITNESS: Yes, sir.

14 There's one question before you. Canwe

15 go?

16 CHAIRMAN NOBLE: Do you think you can

17 get donein four minutes?

18 MR. SLADE: If | ask one question and

19 get theright answer, | could; but it would take alot.
20 CHAIRMAN NOBLE: We would expect you to
21 have some pretty significant questioning.

22 MR. SLADE: Yes.

23 CHAIRMAN NOBLE: So well put it off

N
I

until the next meeting. Isthat all right?
MR. SLADE: That's al right.

N
a1
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back to the two-way travel.

Q. Okay. So the opinion goes on to discuss
under what circumstances the Court can consider modern
use, correct?

A. That'scorrect.

Q. Soit'snot -- the PPL Montana case did not
say, as a matter of law, that you should not or could
not ever consider modern day use?

A. | haveread that paragraph a dozen times, and
when it keeps -- it keeps going and it leads into the
other statements that the minimal proof necessary, at a
minimum they need to, and meaningfully similar and the
rivers have to be similar.

And | can't figure out, in the English, if
they're saying, okay, you have to do those two tests,
and which | considered; and then once you've done that,
you may or may not be allowed to useit.
On theface of it, | would say, well, it's

just wrong as a matter of law, so you can't use it, but
you can do these two tests if you're bored.

Q. But, now, going back to the Hardy case, the

22 recent case out of the Oregon Court of Appeals.

23 A. Yes

24 Q. Infact, inthat case the Court did rely upon

25 evidence of modern day use?

©O© 0N O A~ WDNPRP
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MR. SPARKS: Is Joy done?
MS. HERR-CARDILLO: I'm done.
CHAIRMAN NOBLE: Okay. We're going to
adjourn for Thanksgiving, Christmas and New Y ear's.
DIRECTOR MEHNERT: Do you want to
announce, Mr. Chairman, where the next meeting is going
to be?
CHAIRMAN NOBLE: Yes.
We are going to meet on December 15 to
argue the Verde River. That starts at 9:00 am. where,
George; here?
DIRECTOR MEHNERT: Yes.
CHAIRMAN NOBLE: Okay. Hereinthis
room, on Tuesday, December 15, we will argue the Verde
River case.
And then on Tuesday, January 26th, in
the tower with the balcony overlooking Central and the
stadiums, we will begin again on the Salt River, and,
Mr. Gookin, you will be on the stand. And we hope you
enjoy Thanksgiving and Christmas and New Y ear's.
And then is there anyone other than
Mr. Slade who intends to examine Mr. Gookin further?
(No response.)
CHAIRMAN NOBLE: Then following
Mr. Gookin, is our next witness going to be

© 00N O WNP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Coash & Coash, Inc.

(42) Pages 1849 - 1852

602-258-1440 www.coashandcoash.com





Navigability of the Salt River
Nos. 03-005-NAV and 04-008-NAV / Consolidated

Administrative Hearing - Volume 8
November 20, 2015

SALT RIVER VOLUME 8 11/20/2015 Page 1853
1 Dr. Littlefield?
2 MR. MCGINNIS: Dr. Littlefield after
3 the--
4 CHAIRMAN NOBLE: Yes.
5 MR. MCGINNIS: We're still working
6 through some schedules. Some other people have people
7 that aren't availablein February that we might slipin
8 ahead of him, but right now it's Dr. Littlefield.
9 CHAIRMAN NOBLE: Thank you.
10 MR. MCGINNIS: And well let people know
11 if it'schanged.
12 CHAIRMAN NOBLE: Then we'rein recess.
13 (The hearing adjourned at 3:29 p.m.)
14
15
16
17
18
19
20
21
22
23
24
25
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		pick (8)

		picked (2)

		Picking (2)

		picture (12)

		pictures (4)

		piece (1)

		pilot (1)

		pilots (1)

		Pima (2)

		Pima-Maricopa (1)

		Pimas (8)

		place (4)

		places (2)

		planks (1)

		planning (1)

		plans (3)

		plant (2)

		plants (1)

		Plate (2)

		plats (3)

		plausibility (1)

		plausible (2)

		play (6)

		playing (1)

		pleasant (1)

		please (2)

		Plus (5)

		pm (6)

		point (41)

		pointed (1)

		points (2)

		pointy (1)

		pontoon (4)

		pontoons (1)

		pools (7)

		poor (1)

		popped (1)

		pops (1)

		popular (1)

		population (2)

		Porcello (2)

		portage (1)

		portages (3)

		portion (13)

		portions (4)

		portray (1)

		position (7)

		possibility (2)

		possible (2)

		possibly (1)

		potential (1)

		potential' (1)

		pounds (1)

		PowerPoint (11)

		PPL (16)

		practicable (3)

		practical (1)

		pre (1)

		Pre-Anglo (1)

		pre1860 (2)

		precondition (1)

		predevelopment (4)

		prefer (1)

		premise (1)

		pres-statehood (1)

		Prescott (1)

		Present (4)

		present-day (2)

		presentation (3)

		presented (9)

		presenting (1)

		presumably (1)

		presumption (2)

		pretend (1)

		pretrain (1)

		pretty (10)

		prevalent (1)

		prevent (1)

		previous (1)

		price (5)

		prices (1)

		primarily (7)

		primary (2)

		principally (1)

		principle (2)

		principles (1)

		printed (1)

		prior (2)

		priority (1)

		probability (1)

		probably (28)

		probative (3)

		problem (15)

		problematic (1)

		problems (7)

		Proceed (1)

		process (3)

		produced (2)

		product (1)

		progress (1)

		pronounce (1)

		pronouns (1)

		proof (2)

		proper (1)

		properly (1)

		proposition (1)

		prove (6)

		provide (2)

		psi (1)

		publish (3)

		published (2)

		Puerto (1)

		pull (1)
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		pulling (1)

		purpose (14)

		purposes (12)

		push (1)
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		pushes (1)

		pushing (7)

		put (32)

		puts (1)

		putting (2)
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		qualified (2)

		qualifies (1)

		qualify (10)

		quality (4)

		quantity (1)

		Quartermaster's (1)

		quick (3)

		quickly (1)

		quite (4)

		quorum (1)

		quote (13)

		quotes (1)

		quoting (3)



		R

		raft (11)

		rafts (7)

		raids (1)

		railroad (9)

		railroading (1)

		railroads (3)

		rambling (1)

		ran (2)

		range (7)

		rank (1)

		rapid (1)

		rate (3)

		rather (4)
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		re-create (1)
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		reaction (1)

		read (28)

		reading (5)

		ready (7)
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		reality (1)
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		reason (5)
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		reasonably (3)

		reasons (6)
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		recall (10)

		receive (1)
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		recess (6)

		recitation (1)
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		recollection (4)

		reconstruct (1)

		record (4)

		recorded (1)

		recreate (1)

		recreation (9)

		recreational (21)

		Recreationally (2)

		red (6)

		reduction (2)

		reenter (2)

		refer (2)

		reference (11)

		referencing (1)

		referred (1)

		referring (16)

		refers (1)

		refill (1)

		refined (1)

		regard (3)

		regarding (2)

		region (2)

		regrettably (1)

		regular (1)

		reinforcement (1)

		reinforcing (1)

		reject (2)

		relate (2)

		relates (1)

		relating (1)
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		release (1)
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		reliance (2)

		relied (2)

		rely (2)

		relying (7)
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		remember (14)
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		replicas (2)

		report (36)
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		reporting (1)
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		represent (1)

		representative (3)
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		represents (2)

		require (1)

		required (3)

		requirement (6)

		requirements (3)

		requiring (1)

		reread (1)

		research (3)

		resemble (1)

		Reservation (2)

		resist (1)

		respect (10)

		response (1)

		responses (1)

		rest (2)

		restricted (1)

		results (1)

		retreat (1)

		return (3)

		reversal (1)

		reversed (1)

		review (1)

		reviewed (1)

		reviewing (2)

		ribbing (1)

		Rico (1)

		rid (1)

		ride (4)

		riggers (1)

		right (93)

		rights (1)

		rises (1)

		River (208)

		River's (3)

		river-dwelling (2)

		rivers (20)

		road (2)

		rocky (1)

		rode (1)

		Rogue (1)

		roll (2)

		roller (1)

		rooftop (1)

		room (3)

		Roosevelt (7)

		Roughly (3)

		route (1)

		row (1)

		Royalex (1)

		rubber (16)

		rule (2)

		ruled (1)

		run (2)

		running (5)

		Russell (1)
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		safe (1)

		safely (1)

		safety (3)

		Saguaro (1)

		Salt (95)

		Salt's (1)

		same (21)

		San (6)

		sand (7)

		Santa (1)

		saying (38)

		scary (4)

		scattering (1)

		scenario (1)

		schedules (1)

		school (2)

		scrape (1)

		sculptured (1)

		se (1)

		seams (3)

		searching (1)

		Sears (2)

		seasons (1)

		Second (12)

		seconds (2)

		section (15)

		sections (2)

		seeing (1)

		seem (3)

		seems (1)

		Segment (5)

		Segments (2)

		segregate (1)

		self-standing (1)

		sell (2)

		send (1)

		Senility (1)

		sentence (7)

		September (2)

		series (1)

		Service (1)

		set (14)

		setting (1)

		settled (4)

		settlement (3)

		settlers (2)

		Seventh (1)
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		shade (1)
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		shallower (2)
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		share (1)

		ship (3)

		shipped (1)

		shipping (2)
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		shore (1)
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		shorter (1)

		shot (1)

		show (10)

		showed (2)
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		shown (2)

		shows (10)

		shrank (1)

		shut (2)

		side (4)

		significance (3)

		significant (6)

		significantly (2)

		silly (1)

		similar (6)

		simple (2)

		simply (5)

		single (2)

		sit (2)

		sites (1)

		sitting (1)

		situation (1)

		Sixth (1)

		size (1)

		sizing (1)

		skip (1)

		SLADE (7)

		slide (53)

		slides (8)

		slightly (1)

		slime (1)

		slip (1)

		slow (2)

		slower (2)

		slowly (1)

		small (10)

		smaller (1)

		smallest (1)

		smidge (1)

		smooth (1)

		snatched (1)

		snowmelt (1)

		soggy (1)

		solid (3)

		solo (1)

		solution (1)

		solved (1)

		somebody (9)

		someday (1)

		Sometimes (4)
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		somewhere (7)

		sooner (1)

		Sorry (18)
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		Sounded (1)
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		speech (1)

		speed (3)
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		split (1)

		spot (2)

		spots (1)

		spread (5)

		spring (1)

		sprung (1)

		stadiums (1)

		stage (8)

		stagnant (2)

		stand (1)

		standard (12)

		standards (2)

		standing (2)

		Stantech (1)

		Starbucks (1)

		start (12)

		started (14)

		starting (4)

		starts (3)

		state (7)

		stated (1)

		statehood (25)

		statement (9)

		statements (6)

		States (8)

		Station (2)

		statistic (1)

		statistics (1)

		statute (1)

		stay (3)

		stayed (1)

		step (2)

		steps (3)

		Steuter (1)

		Stewart (1)

		stick (1)

		sticking (1)

		sticks (1)

		still (17)

		stop (6)

		stopped (1)

		store (1)

		stories (2)

		story (1)

		stove (2)

		Stream (4)

		strength (2)

		strengths (1)

		stresses (1)

		stretch (2)

		strike (1)

		strong (1)

		stronger (7)

		structural (2)

		structurally (2)

		structure (1)

		stuck (1)

		study (2)

		stuff (3)

		stupid (1)

		subject (1)

		submitted (1)

		Subpart (1)

		substantially (1)

		substantively (2)

		successful (1)

		Sucker (1)

		suffer (1)

		sufficient (4)

		Sufficiently (1)

		suggested (1)

		suggestion (1)

		suitable (3)

		sum (1)

		summarize (1)

		summary (1)

		summer (2)

		superimposed (1)

		supplemental (1)

		supplied (1)

		supplies (5)

		supply (4)

		support (1)

		supports (3)

		suppose (1)

		Supreme (12)

		sure (23)

		surprising (1)

		survey (2)

		surveyed (1)

		survive (2)

		susceptibility (9)

		susceptibility-of-use (1)

		susceptible (5)

		suspect (1)

		sustain (1)

		Swilling (4)

		swollen (3)

		synopsis (1)

		synthetic (1)

		system (1)
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		table (5)

		tad (1)

		talk (25)

		talked (13)

		talking (64)

		talks (3)

		Tamarisk (1)

		tapping (1)

		targeting (1)

		tear (1)

		technical (1)

		technically (1)

		techniques (2)

		technology (1)

		telling (12)

		tells (5)

		Tempe (1)

		ten-minute (1)

		tend (1)

		tended (1)

		tends (1)

		tensile (2)

		Tenth (1)

		term (3)

		terminology (3)

		terms (14)

		test (14)

		testified (5)

		testimony (5)

		tests (2)

		Thanksgiving (3)

		theory (1)

		thereabouts (3)

		therefore (5)

		thinking (8)

		Third (2)

		Thomsen (2)

		Thorpe (1)

		though (12)

		thought (25)

		three (19)

		thrill (1)

		thrilling (4)

		throughout (2)

		throw (2)

		throwing (1)

		thrown (1)

		thumb (1)

		times (13)

		Tioughnioga (1)

		title (5)

		today (8)

		together (8)

		told (8)

		tomorrow (1)

		took (14)

		top (17)

		total (1)

		totally (4)

		toward (1)

		towards (2)

		tower (1)

		towing (1)

		town (1)

		township (1)

		track (1)

		trade (4)

		traffic (2)

		train (4)

		trains (11)

		tranquil (1)

		transit (2)

		transmit (1)

		transport (5)

		transportation (8)

		transported (1)

		trap (4)

		trapper (1)

		trappers (7)

		trapping (7)

		traps (2)

		trash (1)

		travel (13)

		traveled (1)

		travels (1)

		traverse (1)

		traversed (2)

		treated (2)

		trees (1)

		tremendous (1)

		tried (5)

		trip (50)

		trips (3)

		troublesome (1)

		true (6)

		trust (1)

		trusty (1)

		truthful (2)

		try (10)

		trying (26)

		Tuesday (2)

		tuned (1)

		turkey (1)

		turn (2)

		turned (1)

		turnoff (1)

		turns (1)

		TV (1)

		twice (4)

		two (38)

		two-channel (1)

		two-step (3)

		two-way (5)

		type (2)

		types (1)

		typical (2)
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		ultimately (1)

		unconfuse (2)

		under (11)

		underflow (1)

		understood (2)

		undisturbed (1)

		unfortunately (1)

		uninhabited (1)

		union (2)

		United (5)

		units (1)

		unless (1)

		unlike (1)

		unlikely (1)

		unnatural (1)

		unreasonable (1)

		up (94)

		upload (1)

		upon (8)

		upper (8)

		upside (1)

		upstream (12)

		upward (1)

		use (85)

		use' (1)

		useable (1)

		used (51)

		uses (1)

		USGS (6)

		using (24)

		usually (4)

		Utah (22)
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		vague (2)

		valid (4)

		validity (1)

		Valley (9)

		value (2)

		value' (2)

		values (1)

		Van (1)

		varies (1)

		various (6)

		vehicle (3)

		vehicles (1)

		velocity (4)

		verbal (1)

		Verde (21)

		versus (1)

		vertical (2)

		viable (3)

		vibrate (2)

		view (1)

		viewpoint (1)

		virgin (13)

		virtue (1)

		visit (2)

		visited (2)

		visiting (1)

		voice (1)
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		wagon (9)
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		wagons (3)

		wait (3)

		waited (1)

		waiting (1)
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		Walnut (1)
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		wants (1)
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		water (41)

		water's (1)

		waterborne (2)

		waterline (1)

		way (31)

		ways (3)

		weak (3)

		weasel (1)

		week (2)

		weight (4)

		welcome (1)

		well-established (1)

		well-settled (1)
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		whack (1)

		what's (5)

		Whenever (5)
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		wider (1)

		Wilcox (1)

		wild (1)

		Wildlife (1)

		willing (2)

		window (1)
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		Winkleman (24)

		winter (1)

		wish (2)
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		withstand (1)

		WITNESS (34)

		won (1)

		wood (17)

		woods (1)

		word (8)

		words (8)

		wordsmiths (1)

		work (8)

		worked (1)

		working (3)

		works (2)

		worry (3)

		worse (1)

		worst (1)

		writing (2)

		written (2)

		wrong (20)

		wrote (2)
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		yards (1)

		Yea (1)

		year (15)

		Year's (2)

		years (9)

		Yuma (14)
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		zipping (1)
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		[E]vidence (1)

		[sic] (2)
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BE | T REMEMBERED t hat the above-entitled
and nunbered matter cane on regularly to be heard
bef ore the Arizona Navi gabl e Stream Adj udi cati on
Conmmi ssion, at State Senate Buil ding, Hearing Room 1,
1700 West Washi ngton Street, Phoenix, Arizona,
commencing at 9:06 a.m on the 20th day of Novenber,
2015.

BEFORE: WADE NOBLE, Chairnman
JI M HENNESS, Vice Chairman
JI M HORTQON, Conmi ssi oner
Bl LL ALLEN, Conmm ssi oner
COWM SSI ON STAFF:

M. George Mehnert, D rector,
Legal Assistant, Research Anal yst

APPEARANCES:

For the Arizona Navi gabl e Stream Adj udi cati on
Conmi ssi on:

SQUI RE PATTON BOGGS (US) LLP

By M. Fred E. Breedlove, IIl, Esq.
1 East Washi ngton Street
Suite 2700

Phoeni x, Arizona 85004
(602) 528-4000
fred. breedl ove@qui r epb. com

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ
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By M. Sean T. Hood, Esgq.
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Suite 600

Phoeni x, Ari zona 85016
(602) 916-5475

shood@ cl aw. com
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For the Salt R ver Project Agricultural |nprovenent and

Power District and Salt River Valley Water Users'
Associ ati on:

SALMON LEW S & WELDQN, PLC
By M. Mark A. MG nnis, Esq.
By M. R Jeffrey Heil man
2850 East Canel back Road
Suite 200

Phoeni x, Arizona 85016

(602) 801-9066

mama| wpl c. com

ry h@al wpl c. com

For Arizona State Land Departnent:

ARl ZONA ATTORNEY GENERAL' S OFFI CE
By M. Edwin W Sl ade, 111

By Ms. Laurie Hacht el

Assi stant Attorneys Ceneral

1275 West Washi ngt on

Phoeni x, Arizona 85007

(602) 542-7785

Nat ur al Resour ces@zag. gov

COASH & COASH, | NC. 602- 258- 1440
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APPEARANCES CONTI NUED

For WMaricopa County:

HELM LI VESAY & WORTHI NGTON, LTD
By M. John Helm Esq.

1619 East Guadal upe Road

Suite 1

Tenpe, Arizona 85283

(480) 345-9500

hel mj ohn@l waz. com

Yavapai - Apache Nati on:

MONTGOVERY & | NTERPRETER, PLC
By Ms. Susan B. Mont gonery
4835 East Cactus Road

Suite 210

Scottsdal e, Arizona 85254
(480) 513-6825

snont gonery@n | awaz. com
rinterpreter@nl awaz. com

Def enders of WIldlife, et al.:

ARI ZONA CENTER FOR LAW I N THE PUBLI C | NTEREST

By Ms. Joy E. Herr-Cardillo
2205 East Speedway Boul evard
Tucson, Arizona 85719
520-529-1798
jherrcardill o@cl pi.org
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602-262- 6761

cynt hi a. canpbel | @hoeni x. gov

Phoeni x,

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com

AZ





SALT RI VER VOLUME 8

APPEARANCES CONTI NUED

For San Carl os Apache Tri be:

THE SPARKS LAWFIRM PC
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7503 East First Street
Scottsdal e, Arizona 85251
(480) 949-1339
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For Cenex:

LEW S ROCA ROTHGERBER, L. L.P.

By Ms. Carla A Consoli

201 East Washi ngton Street
Suite 1200
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(602) 262-5311
cconsoli @rrl aw. com

For Gla River Indian Community:

By Thomas L. Murphy, Esq.
Deputy CGeneral Counse
By Ms. Rebecca Hal

11/ 20/ 2015

Seni or Assi stant General Counsel
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Sacaton, Arizona 85147
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CHAI RVAN NOBLE: Good norning. W
wel cone you to the hearing on the Salt River before the
Navi gabl e Stream Adj udi cati on Conm ssion. W are in
our fourth day this week, and we'll begin by having a
roll call.

M. Mehnert.

DI RECTOR MEHNERT: Conm ssi oner Allen?

COW SSI ONER ALLEN: Her e.

DI RECTOR MEHNERT: Conmi ssi oner Henness?

COWM SSI ONER HENNESS: Present.

DI RECTOR MEHNERT: Conmi ssi oner Horton?

COW SSI ONER HORTON:  Her e.

DI RECTOR MEHNERT: Chai rman Nobl e?

CHAI RVAN NCBLE: | am here.

DI RECTOR MEHNERT: W have a quorum all
f our Conmmi ssioners are here. And our attorney, Fred
Breedl ove, is at the donut table.

CHAI RVAN NOBLE: Those of you who may
not be aware, you're invited to get donuts. It mght
be alittle bit difficult, John, for you to eat the
donut and ask the questions, but |I'msure you can
manage.

MR HELM |'mjust getting coffee to
stay awake.

CHAI RVAN NOCBLE: W do note that Dunkin

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ
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Donuts, unlike Starbucks, is celebrating Christnas this
year, and we do appreciate that. W have to have a
ver bal pause here until M. Helmgets back and begi ns
his -- | nmean begins his questioning.

Coul d we have your nane, the attorney
who arrived?

REBECCA HALL: Rebecca Hall, H A-L-L.

CHAI RVAN NOBLE: Rebecca Hall. Thank
you very nuch.

M. Gookin, are you ready?

THE W TNESS:  Yes.

CHAl RMAN NOBLE: And, M. Hel n?

MR HELM |I'mgetting there real quick.

CHAI RVAN NOBLE: Okay. \Wenever you're
ready, just go ahead and start.

MR HELM Very good. Thank you.

CHAI RVAN NOBLE: So while M. Hel m does
one nore thing, if you'll | ook over near the donut
table, you'll see an amazing new i nvention. Can you
figure out what it i1s?

It's a self-standing trash bag.

MR SLADE: Concealing the evidence,
huh?

CHAI RVAN NOBLE: M. Helm there's sone
in the roomthat hope you hurry.
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MR HELM |I'mkind of enjoying the
runni ng nonol ogue, personally. | nmean, you know, |'m
t hi nki ng maybe | ate-ni ght TV.

DI RECTOR MEHNERT: Now we' | | see how
many questions you actually cut out.

CHAI RVAN NOBLE: How will you know,
George, how will you know?

MR HELM | was going to say, has he
been tapping into ny conputer.

CHAI RMVAN NOBLE: And we reni nd everyone
again it is our intent today to finish before 4:30 p.m
So what ever your transportation plans or get-away pl ans
m ght be or parking |ot plans nay be, we hope to be out
of here before 4:30.

(A brief recess was taken.)

CROSS- EXAM NATI ON ( CONTI NUED)

BY MR HELM

Q Ckay. I'mstarting on page 12 of your report
agai n, okay, where we finished off, but I'mdown a
little. And | particularly want to tal k about your
ANSAC 2009 citation that's Footnote 2.

A Yes.

Q That's a citation to the Conm ssion's report
that was the subject of the Wnkl eman appeal, correct?
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A Correct.
Q Do you understand the inpact of the Court's

reversal in Wnkleman on that report?

A. Yes.
Q Tell me what you think it is.
A. I think the Court directed the Comm ssion to

consi der the question of navigability wth the river
systemin its near-virgin condition with ordinary
flows. But, to ne, that doesn't say you have to ignore
the facts that were in the deci sion.

Q Ckay. Wll, do you know how | ower court
opi nions, for exanple, are treated when they are
reversed by a higher court, in ternms of the findings of
fact that are made in the | ower court opinion?

A It is ny understandi ng, right or wong, that
the findings of fact remain. They may no | onger be

rel evant, because of the change of |aw, but the

statenents of fact are still valid.
Q Ckay. And so that's how you treated the
Conmi ssion's report; that it's still a valid report

wth respect to every fact that it found in its report?
A Correct.
Q And so when you talk about a citation to the
Conmi ssion's report, you believe that to be a citation
to a valid finding of fact that it's appropriate for
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you to nmake?

A Yes.

Q And do you nake this concl usion based on any
ot her legal advice, or this is just your own idea?

A This was ny own i dea.

Q Ckay, going on to page 14, basically, we have
one paragraph on that page. And ny question to you, is
your citation to footnote 6 the only authority you have

for the statenents that are nmade in that paragraph?

A Wl l, actually, that citation is just for the
sentence "...that by 1699 the Pimas were established in
the region.” The rest of it is from ne.

Q That's Gookin on Pimas?

A Yes.

Q Page 16, above the European Cccupancy, you
tal k about the Spaniards and things. |Is this also just

Gookin on the Spaniards, or do you have some authority
for your statenents in that paragraph?

A The footnote is to Stantech 1998, which woul d
be M. Fuller's report of 1998.

Q So you're relying on M. Fuller's report for
the statenents in that paragraph?

A That are footnoted, yes.

Q If they're not footnoted -- ny problemis, if
you | ook at the paragraph i nmedi ately above the bol ded

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ





© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

SALT RI VER VOLUME 8 11/ 20/ 2015 1695

Eur opean Cccupancy, | don't see any footnotes.
A Ch, you're tal king about that paragraph.

That's Gookin on Gookin or on Pinma or

whoever.
Q The Spani ar ds?
A I mean |'ve read all the accounts, so .
Q When you say you' ve read all the accounts,

you nean accounts of what ?
A O the Spaniards visiting the Pinas.
Q Ckay, so --
MR SPARKS: Pardon ne, Counsel, but can
you get the mke a little closer to you?
MR HELM If |I get it any closer, Joe,
I'll be eating it.
MR SPARKS: Ckay. Wll, go ahead and
eat that then.
MR HELM Sorry, ain't gonna happen.
MR, SPARKS: M ght as well.
BY MR HELM
Q Wth respect to the accounts, can you
identify themfor ne?
A Ch, I've read the Kino accounts. There were
several Jesuits. |'ve read Carl Hayden's summary of
t hose accounts. |'ve read Ezell. 1've read Russell
|'ve read -- | don't know how many things |I've read
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about when the Spaniards visited the Pims, that
portion of their trips.
Q Ckay. So your know edge on the Spaniards is

limted to accounts of their visit to the Pims?

A Yes.

Q And how long did the visit |last?

A Ch, it was usually a week or two, | would
say, a noderate. | nean they did stay over a little,

but it wasn't permanent.

Q And do you know how nmany tines they visited
t hent?

A I think about half dozen, but | can't |ist
t hem

Q Ckay. Now going on to page 18, again, just

above your Nunber 1 bol ded statenent, you state, "I
believe that for a trip to be considered proof of
navigability, it nmust neet additional standards
establi shed by the Courts.™
Do you see that?

A Yes.

Q Wul d you tell ne what additional standards
you're referring to?

A Vell, as | indicated, | nmade a list of
criteria that | believed applied, and we've gotten as
far as Nunber 1 and --
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Q And di ver ged?
A And di verged, yes.
Q So this would be a good tine to get them al

i n one place.
A W can try.
Q "Il try and keep ny nouth shut until you

tell nme you're through the |ist, okay?

A I'"'mdying to see this.
Q So aml, but we've got to try it.
A Ckay.

CHAI RVAN NOBLE: That | asted all of
t hree seconds.

MR HELM He hasn't read anything from
the list yet.

THE WTNESS: First, | thought that the
trip must not involve portages or portages, as you
pronounce it. Second, the trip must not involve
pushi ng, hauling or dragging the boat. Third, I
t hought t he navi gable reach nust not be so brief as to
be -- as to not be a commercial reality. Can't -- it
has to -- | forget the exact phrase, but it can't be
real short. Four, | thought the trip had to be on the
river and not the canals, and by that | nean it's okay
if it was on both. The river portion counts, but the
canal portions don't.
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Fifth, | thought that the evidence of
the trip should be when the river was inits
substantively undi sturbed condition, near virgin.
Sixth, | thought the account shoul d be pl ausi bl e.
Seventh, | thought the boat either has to be a boat
that coul d be econom cally di sposed of or the trip
needs to be a two-way trip.

l'"mjust waiting for you to catch up on
writing.

BY MR HELM

Q | appreciate it.

A Ei ghth, the trip nmust not be a ferry.

Q And by that you nean ferry boat?

A A ferry boat that just goes across the river.

Ni nth, the trip nust not be during flood
conditions. And on that, | know drought conditions
al so applies, but | never got to that point, so | |eft
it off. Tenth, it nust have happened. It can't just
be an announcenment |I'mgoing to go out tonorrow. And
eleventh, | believe that all goods and/ or passengers
should arrive safely.

And that's it.

Q | only broke ny rule tw ce.
CHAI RVAN NOBLE: We didn't count those.

Those were m nor.
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BY MR HELM

Q Ckay. | think we've tal ked about portages.
Woul d you agree?

A Yes.

Q And | think we've established that the
pushi ng and haul i ng paraneter basically neant you can't
get out of the boat to nove it?

A Correct.

Q And | think you've established that the reach

had to be 10 m | es?

A Approxi mately, yeah. That was ny --
Q G ve or take?

A Yes.

Q 9 to 11, sonewhere in that ball park?
A O nore, | nean.

Q Coul d be | onger?

A It could be | onger, yes.

Q That woul d be the m ni num

And on that question, do you have any
authority for the 10 mle or its equivalent, that you
know of ?

A In the Montana case they tal k about the
19-mile stretch, but I didn't think that it canme out
and fully said that's their criteria; but it did
influence ny thinking. But then | wanted to err on the
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side of caution, and that's why | ended up about half

of it.
Q So the 10 standard is Gookin on distance?
A Yeah.
Q I"'ma little confused by your one that

required the river to be virgin or near virgin.

A Yes.

Q Can you explain that a little nore to ne? 1In
ot her words, any trip would not qualify as a trip that
you could use to determ ne navigability unless the

river was in a virgin state?

A O near virgin.
Q Ckay. | nean what's near virgin?
A Well, the Wnkleman court tal ked about using

t he 1800, 1860, 1830 period, acknow edgi ng that hunans
had been there, but they had left, and they thought it
had gotten back to near virgin conditions.

So wwth that intent, | thought the evidence
should relate to before the evidence at -- or it should
be before the devel opnment by the Euro-Anericans.

Q And you woul d agree that the river or the
Salt River, as we're tal king about in this case, was

substantially changed by the date of statehood?

A Yes.
Q So all of the trips that were before -- or at
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| east that you found that were before statehood, but
after 1860 or thereabouts, would not qualify because

the river was getting less and | ess virgin?

A Yes, and as to exactly whether it was 1860,
think it had to be 1867, '8, '9, '70. I'"'m --

Q I won't argue with you on that --

A Ri ght in that area.

Q -- on that tinme frane.

1701

' mjust saying that from whenever that was

to the date of statehood, every trip that was down

t here, made by anybody, you have rul ed out as evidence

of navigability --

A I don't think it --

Q -- because it wasn't a virgin river?

A It wasn't in the natural condition, yes.
Q And the next item | believe was account

pl ausi bl e?

A Yes.

Q Tell me what that neans. | nean, to ne,
plausibility is what | call a weasel word.

A Thank you.

Q It's in the eyes of the behol der.

A Yes.

Q And is that what that neans?

A That's basically what it does nean. Wen |
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read the article, the facts shoul d be consi stent
internally. For exanple, one of the accounts they
tal ked about the river was going 15 m | es per hour or
22 feet a second. And yet the flow on the date they
say the trip occurred was the 9th and the fl ow was
2,000 cfs, which is about 3 feet per second.

And t hat makes ne question the validity of
the report. And ny guess would be that the 9th is an
i ncorrect statenent and, therefore, it was a big fl ood.
In other words, you have to try to | ook at these things
to get as good a picture as you can.

Q So if | understand what you're saying, is
that you | ooked at a clained trip and tried to nake it
wor k one way or another, if you could; i.e., they've
said it's an fcs [sic] that is too big for that date,
so it must have occurred on another date in a fl ood
condi tion, or, conversely, they've got the cfs wong
and the right date, that kind of analysis?

A Yes.

Q And did you have any facts that you were
rel yi ng on when you, for exanple, concluded that the
cfs is wong for that date and so, therefore, it nust

have been a flood, and the closest flood was, and pick

a date?
A Yes, and | would -- when | put that in ny
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report, | footnoted there were reports that had fl ow
nunbers fromthe USGS for a scattering of dates. In
ot her words, they would gage it for a couple years and
then they would stop, and then they would gage here for
a couple years. And | tried to use those flow data as

| could find them

Q You couldn't always find them is what you're
saying --

A Soneti nes there was not hi ng.

Q -- because they didn't have --

You have this get rid of the boat or bring it
back upstream

A Yes.

Q And when you say bring it back upstream
assune that you're requiring that it be rode upstream
or notorized and driven upstream or what have you?

A Yes, because fromall |'ve read of other
navigability that was one way, that's how it was done.
It never becane an i ssue because nobody ever tried.

Q Ckay. But for a long tine you ve told us, |
think, that there was a wagon road or sone kind of road
that approximated the Salt R ver as it cane north?

A That is true.

Q Ckay. If | could put ny canoe on a wagon,
woul d that count?
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A Yes, but then you need to factor the cost of
the wagon trip. And it kind of becones silly, because
it would be cheaper to take the wagon down with the
goods, and then you coul d take goods back rather than
t he canoe.

Q What if | wanted a nice snooth river ride,

you know, to nmake ny passengers happy?

A I f that happened, that would be probably
okay.

Q We don't know, do we, one way or another?

A Well, it never cane up in any of the reports.

Q You say the trip couldn't be a ferry, and

don't nmean the w ng ki nd.
Does that nmean that you did not use the

informati on that was avail abl e about ferries for any

pur pose?
A That's correct. And when | say "ferries," |
made a m stake. You said a ferry boat. | would count

a ferry boat. One of themthey tried to float a ferry
boat down. It had originally been a ferry and then
they used it for transport down the river. To ne,
that's no longer a ferry, even though it was originally
a ferry boat. |I'mtalking about crossing the rivers
per pendi cul ar .

Q Sure, | got that.
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A Roughl y per pendi cul ar.

Q ' mnot even asking you about the one that
br oke | oose and how far did it go.

A Ri ght .

Q Because that woul d be evidence that a boat
could go downri ver

A Yeah.

Q Alls | want to knowis, in ternms of -- | take
it that would have qualified for a determ nation on it
wasn't a ferry any longer; it was a boat going
downri ver?

A Wth regard to that one aspect, yes. The
fact there was no crew, no goods, it was too short
woul d probably knock it out.

Q Wth respect to the ferries, though, you did
not use any of the information that they nade avail abl e
by their existence in determ ning whether the river was
navi gabl e?

A That's correct.

Q For exanple, those ferries, at least in the
area where they were used, established sonme kind of
depth for the river, right?

A But we have no idea at what flow. |If we did
know the flow and the ferry was operating that day,
then you could have gotten a depth; but | did not go to
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that | evel of research.

Q Ckay. That information in terns of flows was
avai l able, wasn't it, at least for certain periods of
time when ferries were active?

A I think so, yes.

Q Just when you're tal king about fl ood
conditions and that being one of your criteria, are you
referring to the 10 percent?

A Yes.

Q So you didn't count anything above the
10 percent?

A Yes.

Q Is the all goods must arrive an absol ute?

For exanple, if | was canoeing down the river and
forgot to put ny stove in the boat and | stayed
overni ght on the shore, would that qualify or
disqualify ny trip?

A That mght -- well, probably if you -- if the
| eavi ng the stove was just because you were --

Q Senility.

A -- yeah, you were still asleep, that probably
woul d not disqualify the trip.

Q Ckay. So there is sone |evel of not
everything arrives just in the nornmal course of
human - -
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A Event s.
Q -- events, and you would not use those kind
of, oh, geez, | |lost a box over the side or sonething

li ke that to disqualify navigation?

A Right. |I'mtalking about when the boat
flipped and they |l ost their gear and so forth.

Q | take it that if a boat flipped, if a canoe

turned over, that would disqualify that trip?

A I think it does.

Q " mnoving on to page 19 now.

A Ckay.

Q And right above the bol ded Burch citation --
A Yes.

Q -- you end with the word "nornmal." That's a

scary word to ne.

A It means the 80 percent range.

Q Ckay. So when you use "nornal™ in your
report, you're referring to what would be the ordinary
condition of the river as you see it?

A Right, and in particular, | have been using
t he 80 percent range.

Q Referring you to page 26, there you talk

about the short trip with the grain?

A. Yes.
Q And, first of all, | assune that that boat
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wasn't abandoned at that dock where they dunped the
grain. D d you assune that?

A | didn't worry about that, because it was so
short | figured they could push it upstream

Q They took it honme with them afterwards, so

the up and back conponent woul d have been --

A Well, | don't know they took it back, because
it didn't say. It's just --

Q But you assune they did?

A | didn't worry about it.

Q Ckay. If 2 to 3.5 mles, depending on how
you neasure it, | believe you' ve testified that's the

di stance that they traveled --

A Yes.

Q -- qualifies as a sufficient distance to
determ ne an area of the river to be navigable, would
this trip then denonstrate that portion of the river
was navi gabl e?

A We would still have a question as to what
were the flows, was it in the 80 percent range; and we

just don't know fromthe account.

Q If it turns out that it was, it would
qual i fy?
A I think so.
Q Going on to page 27 and anot her nystery word,
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"swol l en.” What do you nean when you say the river is
swol | en?

A Actually, I was quoting to M. Littlefield's
report, which he found an article that said the river
was swollen. The way | interpret it was that it was in
fl ood stage of sonme sort.

Q So it would have been in the upper
10 percent?

A That woul d be ny guess, yes. |It's not
certain, but that would be a probability.

Q If it wasn't in flood stage, would this trip
be a valid trip?

A No, because it had no goods and it didn't
convey any person and it was a solo kind of a
hal f -recreati onal, half-experinental trip.

Q Referring you now to page 29 and the fanobus
Yuma or Bust trip.

A Yes.

Q And if | understand what you' re sayi ng there,
iIs that they were pushing the boat; and ny recoll ection

of where they were seen pushing the boat, they were on

the Gla Rver. |Is that your understandi ng?
A No, nmy recollectionis it was on the Salt.
Q Ckay. So if it was on the Gla, you wouldn't

hold this against themin terns of navigating the Salt?
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A No.

Q That's, no, you wouldn't hold it against
t hent?

A | wouldn't hold the pushing agai nst themfor
the Salt.

Q Page 31.

A Yes.

Q It carries over frompage 30. You're talking

about three choices that people had at the end of that
page and the start of the next page?

A Yes.

Q And you say Choice 3 seens to have been the

favorite?

A That was ny inpression fromthe articles as a
whol e.
Q Ckay. You don't have any specific statenents

that you can point us to where people of the tine said
we used the canals all the tine or sonmething |like that?
A No, but there was the one statenent on, |
think, the Burch trip that they went down the Tenpe
Canal, although a different report said they went to
the Joint Head and went down the Swilling Ditch or one
of the ditches that fed out of Joint Head and so forth.
Q Movi ng on to page 32, do you know if the
beaver that you talk about in this portion of your
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report were bank-dwelling or river-dwelling,

river-dwel ling being beaver that |ived in dans?

A

i mpact of

In this section | was just conparing the

a brush dam which | said was simlar to a

beaver dam on whether or not a boat fromthat era had

to portage. | didn't specify a beaver dam They

didn't tal k about a beaver dam

Q

of nor mal

Page 33, you used the term nology "in excess

flow" | take it, based on what you've said

here earlier today, that would nean a fl ood fl ow, when

you use that kind of term nol ogy?

A Yes, the upper 10 percent.

Q On page 34 you're tal king about the Day trip,
| believe?

A Yes.

Q And you said they had a |arge quantity of
beaver and otter in a small boat?

A Yes.

Q How bi g was the boat? Do you know?

A Smal | .

Q You don't know how bi g?

A All it said was snal | .

Q Sufficiently big enough to carry a | arge | oad
of beaver and otter?

A Yes.
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Q Pl us what ever supplies they ended up carrying
when they arrived in Yuma?

A Yes.

Q Do you have any reason to believe that they
did not carry the kinds of supplies that a nornal
coupl e of trappers setting out to go trappi ng and
ultimtely end up sonewhere to sell their hides would
have carried?

A | thought they probably did carry the typical
suppl i es.

Q Do you have any estimte about how | ong of a
canoe one would have to use to carry the typical
supplies, assumng it was a successful economc trip in
terms of beaver and otter, carry whatever that anopunt
of beaver and otter woul d have been and get to Yuma?

A No. And I don't think it was a canoe,
because they said boat, and technically a canoe is a
boat, but people usually distinguish. So we don't
know.

Q You don't know whet her they had sone kind of
flat-bottom boat that would have been sufficient to, at
least in their view, navigate the Verde, the Salt and
the Gla or it was a canoe sufficient to do that?

A It could have been either. WlIl, and as I
i ndi cate, they may have navi gated canal s.
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Q Wll, there aren't a |lot of canals on -- when
you take a look at that trip at its total, that would
keep notivating them down the river the way they wanted
to go, are there?

A Vell, there aren't many on the Verde. There
are on the Salt, Lower Salt. And there aren't many on
the Lower Gl a.

Q So they spent, under any set of
ci rcunstances, a | arge anpunt of tine going on the
Verde River, the Salt River, and the Gla River?

A | would agree for the Verde and the Gla. |
don't know, particularly on the last trip, that they
woul d have gone down the Salt River, because the river
was pretty well dried up.

Q So how do you think they got their boat from
t he confluence with the Verde to the confluence with
the Gla wthout using the Salt R ver? You think they

put it on ny hypothetical wagon?

A That is a possibility, but | would think,
based on the condition of the river, | would think they
had -- and the dans there, | think they woul d have

taken off at the Arizona Dam and fl oated down the
Arizona Canal until they found a farnmer with a wagon or
sonething and then carted it away until they got back
to the river.
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Q When you say "got back to the river," got
back to the Salt River?

A It depends on where they decided to reenter.
| woul d have thought they'd probably reenter after the
confluence with the Gla, because that's where you
woul d find nore water.

Q Do you have any evidence of any kind that
supports your hypot heti cal nethodol ogy that they
adopted to avoid the Salt River?

A The only evidence | have are the fl ows and
t he di version capacities of the danms and the anount of
wat er that woul d probably be diverted, as estinated by
t he USGS.

Q Assumi ng that they did do it the five tines
that they said they did it --

A Yeah, I'monly tal king about the last trip
ri ght here.
Q So if it's truthful that they did it five

tinmes, you would give themat |east four of those as
havi ng used the Salt River?

A I'd give three of themthat they probably
di d, because the Salt R ver was flowi ng so very high
and was clearly in -- above 90 percent -- or above
10 percent stage. And the one other tine, | have no
clue when they did it.

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ





© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

SALT RI VER VOLUME 8 11/ 20/ 2015 1715

Q Can you trap for beaver in a fl ood?

A I would think so, depending on how scary it
was to get near the river

Q Wien you have a bank-dwel | i ng beaver, for
exanmpl e, do they build their hone on the distant
extrenes of the floodplain, or do they build it at
where they think there's going to be that nythical
3 foot of water?

A Excl udi ng nythical, the 3 feet.

Q So you wouldn't find very nmany beaver if you
wer e trappi ng beaver out on the extrene edges of the
fl oodpl ai n?

A They may have washed down; but nore what |
was t hi nking, they nay have -- the trappers could have
set a trap around where the | odge or the dam or the
what ever it was, the flood hit, they wal ked away and
wai ted and canme back and found there was a beaver
t here.

Q On that sane page, you concluded that at sone
poi nt, that the Days dragged and waded the river?

A Yes, that's what we were discussing.

Q Do you have any evidence that they dragged or
waded the river specifically, that you can refer ne to?

A It would be the hydrologic information |'ve
di scussed.
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Q That you just discussed, right?

On the next page, at the very top you're
tal ki ng about the maximum flow is 800 and 500 cfs is
the mnimum Do you see those?

A Yes.

Q Do you think the 500 cfs woul d have been
enough of a flow for the Days to have floated their
boat ?

A | don't think -- you nean if there were no

di ver si ons?

Q Sur e.
A I have no cl ue.
Q You don't know how nuch cfs it takes in a

channel to float a flat-bottom boat?

A Ch, | see where you're going. | was thinking
if you're look -- sorry. | thought you were asking
about specific research to it.

I think the 3 foot is the requirenent, and I
don't think 500 cfs would give you 3 feet through the
reach.

Q How wi de woul d t he channel have to be to get
3 feet of depth if you had 500 cfs flowi ng down the
channel ?

A Sonewhere between 1 inch and really, really
w de. You'd have to know the velocity to conme up with

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ





© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

SALT RI VER VOLUME 8 11/ 20/ 2015 1717

an answer. | don't think it was 1 inch, but --

Q | don't think it would be either.

Pi ck a reasonable velocity that would not be
in a flood range.

A Ckay. | would probably guess about 1 and a
half feet per second.

I"mcalling up ny cal cul ator.

Q I have no probl em

A 111 feet, assuning 1.5 foot velocity and a
mean depth of 3 feet.

Q So | take it you don't think there were any
channel s of those dinensions in the | ower part of the
Salt when the Days passed t hrough?

A | don't think there was 500 cfs in the Lower
Salt when the Days passed through on the last trip. |
think there was a ot nore than that on the previous
three, if they occurred those years.

Q How much do you think was there when the Days

passed through the last tine?

A Probably on the order of a hundred or so, but
that's a wild guess. | just don't know.
Q You didn't do anything to check it out?
A No.
Q Did you do anything to check out -- strike
t hat .
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You tal k about the Days getting to the

Arizona Dam and the Arizona Canal on that page?

A Yes.

Q And you tell ne that it's flow ng at
1, 000 cfs?

A | don't see 1,000 cfs on that page. Page 367

Q I'"'mon a different page.

A Ch, that nay be the problem

Q Let nme check.

Page 35.

A The 1,000 cfs is what the Arizona Canal could
di vert.

Q Ckay. Did you check what they were draw ng

at the tine that the Days passed through?

A They woul d have been drawi ng all that they
could, and I went through the explanation of how a
di versi on dam works. You build the structure across,
and it pushes all the water up to the canal's capacity
into the canal. 2 mles later, if the Arizona Dam
peopl e wanted to return sone of it, or the Arizona
Canal people, they could have. They had a return flow
pl ace | ocated, or they could have kept it going.

Q And so if | understand what you're saying to
me, is that all year long or at least all during the
time frane that the Day brothers were passing down the
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Salt, the Arizona Canal was taking its full allotnent
of 1,000 cfs and running it through that canal and
either putting it back 2 mles down or just using it
up?

A O dunping it out at the far end.

Now, one thing, when you say their allotnent,
the Kent decree had a very surprising paragraph to ne
that said the Ki bbey decree was never enforced. So |
woul d think the Arizona Dam woul d have been taking all
it could whenever it could, and | said that's at | east
1,000. | know it increased over tine, but | don't know
what it was in that year.

Q Did you check what the fl ows were when the

Day brot hers passed through for the tine frame of their

last trip?

A On --

Q At the Arizona Canal or thereabouts.

A Yes, and | presented a slide on that in ny
Power Point, Slide No. 77. Al | had in the way of data

was the maxi mum the nean and the m ni mrum for each
nmont h, and | presented those data.
Q And what was it?
| don't have Slide 77 with ne. |I'mtrying to
avoi d goi ng down a whol e bunch of pages.
A Ch. Well, the nean flow was --
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unfortunately, it's a graph, so | have to kind of
reconstruct. -- about 1,200. The nean was about 1, 200
in Septenber. COctober was down to about 9. Novenber
was about 9. Decenber was about 12. January was about
12.

Q So, in essence, fromthat, do we concl ude
t hat when we got to the Arizona Canal, that canal
operation dried up the river?

A | would think on many of the days it would
have dried it up. There probably were sone days
where -- well, | don't know for a fact how nuch bi gger
than 1,000 cfs it was at that tinme. | know that the
rights that were | ater decreed woul d exceed the 1, 200
as of that priority date, but that assunes the Kent
decree got everything right, so | don't know that for a
fact.

I think the Arizona Dam probably dried it up.

If it didn't, very little went over; and what went over
got snatched up by the next canal downstream

Q You may have said this. Do you know when the
Ari zona Canal went into operation?

A 1885.

EXAM NATI ON BY COWM SSI ONER ALLEN
COW SSI ONER ALLEN: | have a question
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about that.

You | ook at the picture on Plate 67.
Apparently that was taken from bel ow t he dam
downri ver?

THE W TNESS: The top picture is.

COW SSI ONER ALLEN: The bottom one, the
bott om

THE WTNESS: Oh, the bottompicture is
the gate into the Arizona Canal. They could shut it
off if they wanted to, say during a dry-up.

COW SSI ONER ALLEN: But there's water
in the channel right below the dam |'m assum ng that
we're downstream fromthe dam when we're | ooki ng at
this.

THE W TNESS: The description in the
USGS docunent that had the picture was that was the
gate that would rel ease water into the canal, and I'm
not sure if that's from--

COWM SSI ONER ALLEN:  Upstream

THE WTNESS: -- upstream or downstream

COW SSI ONER ALLEN:  If you |l ook at the
upper picture, the river is flowwng. |Is that above or
bel ow t he danf

THE WTNESS: The water is spilling over
t he dam
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COWM SSI ONER ALLEN:  And into the river?

THE W TNESS: Yes.

COW SSI ONER ALLEN: And what is the
date that you're assum ng that that occurred?

THE WTNESS: To ny recollection, they
didn't have a date in the picture.

COW SSI ONER ALLEN: So there's really
no way of know ng, nunber one, when the Day brothers
actually noved through this particular area or if the
dam was actually functioning at that particul ar point
intinme. | nmean we can only assune that it took them
so long to get here.

THE WTNESS: Oh, yeah, they -- | don't
know. Yes, you're right. Picking which day they went
t hrough, | just don't know.

COWM SSI ONER ALLEN: I f they went
t hrough i n January --

THE WTNESS: There is a possibility
they were down for dry-up, but that would be about --

COWM SSI ONER ALLEN:  But not -- there's
very little agriculture going on in January; is that
not correct?

THE W TNESS: There was a ot nore in
t hose days. You had grains, you had | eaching, you had
alfalfa. It wasn't so cotton-oriented like it is
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today. And, also, one thing that farmers did back then
that was significantly different is they would divert
in the winter nonths and put it on the fields whether
or not they needed it, to store it in the ground for
the plants to use later.

COW SSI ONER ALLEN: But all of this
that we're tal king about is pretty nuch hypotheti cal,
is it not?

THE WTNESS: |It's the best specul ation
| could cone up wth.

COW SSI ONER ALLEN: Ckay. Thank you.

CROSS- EXAM NATI ON ( CONTI NUED)
BY MR HELM

Q And sonething that's close and near and dear
to ny heart. As | understand it, since about -- 1887,
was that when you said it went into operation?

A ' 85.

Q "85. At least at sone parts of the year, you
woul d say that the Arizona Canal and Dam dried up the
Salt River?

A Yes.

Q Can you tell ne whether, after 1885, there
were any fish in the Salt Ri ver below the Arizona Danf

A | don't know. And when | say "dried up,"”
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there still would have been pool s standi ng, dependi ng
on how long the fl ow wasn't goi ng; but there would be
dry spots.

Q So you would say that the fish that were
bel ow t he Arizona Dam would all get together and get in
what ever pools that were still renaining?

A | think they would retreat to the pools as it
shrank, yes.

Q Wul d those pools, over sone period of tine,
becone st agnant ?

A Yes.

CHAl RVAN NOBLE: M. Helm are you going
to ask a fish question?

MR HELM No, | was just trying to find
out whether all the fish died down there. Apparently
they didn't.

CHAI RVAN NOBLE: Okay, because we're
going to take a break. | didn't want to interrupt your
I i ne of thought.

MR HELM No, no, |I'mnot going to ask
hi m whet her, you know, a spear bait would have been the
appropriate thing to use in the pools.

CHAI RVAN NOBLE: Hopefully he woul d have
under st ood t hat questi on.

We're going to take a ten-m nute break
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NOW.

(A recess was taken from 10:06 a.m to
10: 18 a. m)

CHAI RVAN NOBLE: M. Gookin?

THE W TNESS: ' mready.

CHAI RVAN NOBLE: Rebecca? And, John,
you' re up.

MR HELM Here we go.
BY MR HELM

Q Referring you now to page 40, and here you're
tal ki ng about several rivers; the Salt, the Roosevelt,
the Verde at Fort McDowell, the Gla at Done, right?

A Yes.

Q And you're giving us cfs flows for those
rivers at the tinme period that's relevant to it, right?

A Yes.

Q Ckay. And what | get out of this is that
you're saying that every one of those rivers was at
fl ood stage at that point?

A Yes.

Q Coul d you give ne what the ordinary fl ow
range woul d have been for those rivers at the tine
you' re tal ki ng about, under the ordinary condition, in
ot her words, the 80 percent?

A Ch. WwWell, if you're taking the Salt R ver at
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Roosevelt and the Verde at Fort MDowel |, those pretty
much -- they were close to ordinary. O, excuse ne,
you said ordinary or natural ?

Q Well, ordinary and natural. | shortened it.

| tend to shorten it to ordinary, is ny speech, but --

A Ckay.

Q -- | want the 80 percent, is what |I'm | ooking
for.

A Ch. Then, well, M. Fuller conputed the
90 -- or the top 10 percent |evel at just under 3, 000.

| just used 3,000 cfs, for the Salt and Verde conbi ned.

Q Ckay. And that's what you're doing here,
you're giving ne those nunbers to add them together?

A Yeah, | would add the Salt and the Verde
together to nake an estimate of what it was at the
conf | uence.

Q Ckay. So just above the Verde, what woul d
the Salt's ordinary fl ow have been, the mddle

80 percent?

A | don't know off the top of ny head.
Q The sane question for the Verde, and your
answer would be "I don't know'?
A Correct. | would have to |l ook it up.
Q Did you ook it up at the tinme you were doing
this?
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A No, | was | ooking at the -- thinking about
the flow in Segnent 6, below the confl uence.

Q And what woul d the ordinary and natural flow
be at Gla at Done?

A The upper -- oh, at Dome? | know we've put
it in. |1 don't know what it is off the top of ny head,

but | knowit's less than 9, 500.

Q Do you have an estinmate? Wat would the top
be?

A 5-, 6,000, | think.

Q And the bottom sonewhere around 3- or 4007

A That sounds about right, but I -- | know I
have nunbers. | just don't have themin ny brain.

Q You just don't have themw th you?

A Yeah.

Q We could find those fromyour Gla report?

A Yes.

No.
Q Maybe?
A | didn't do virgin flow estimtes at Done, to

ny recoll ection.

Q Page 43.
A Yes.
Q You confused ne a little here, and | want you

to unconfuse ne, if you would. You start out there and
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you say, "There are two conponents to the navigability

doctrine.”
A Yes.
Q And since |'ve been here, you've told ne

there's three. Wiich is it?

A Well, okay, there's 1, 2a and 2b.

Q Ckay. So have you changed your vi ewpoi nt of
it since you wote this report; is that --

A No. The first phrase says, basically, in
fact or susceptible, so that's two points. But then
when you get to susceptibility, Wnkleman and
implicitly, | think, Uah put two steps in that.

Q So there's really four steps?

A No, there's 1, navigable in fact; 2,
susceptible to navigation. Under susceptible to
navi gati on, you have 2a, did they need the navigation;
and 2b, would it have worked. Sorry for the confusion.

Q And you get all of that out of the U ah
deci si on?

A Well, | get 1 fromall the decisions. 2a, as
| say, Uah inplicit, but primarily | thought the
W nkl eman decision laid it out clearest; and the sane
with 2b.

Q Goi ng down to page 43, at the bottomyou're
tal king about M. Fuller's reasons?
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A Yes.
Q And the four categories that you give us,

t hose are your categories, right?

A Yes. | took --

Q That's Gookin on Fuller?

A Yes.

Q Going on over to A on the next page, 44,

Navi gati on WAs Not Needed.

A Yes.
Q One question on that. Wy don't trains enter
into di scussion, fromyour perspective? | nean they

arrived before statehood, |ong before statehood, didn't

t hey?
A Yes.
Q And they were in Phoenix, Arizona or

t her eabouts, Maricopa, |ong before statehood?

A Yes.

Q Ckay. So why don't trains becone part of the
m x of why people didn't use the Salt Ri ver for
navi gati on?

A As | understand the doctrine, the Courts have
said you cannot use trains to disqualify navigability;
t hat when the trains came, they were so nuch cheaper,
there was just no point to navigate the rivers. Even
the M ssissippi lost a lot of traffic because of the
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trains and the rel ative costs.

Now, if I"minterpreting your question
correctly, you're saying why can't | boat down the Gl a
River or Salt and Gla and put it on a train and take
it back up.

Q Well, that would be one, but | hadn't really
thought of it in that context; but that certainly
enters the play, doesn't it?

A Wll, I'"'mnot sure, and that is a | egal
question. To ne, if you're going to use the cheapness
of the train travel to justify floati ng downstream
then I would think you have to go the next step and
say, well, then I can use the cheapness of the travel
to say it's not feasible.

Pi cki ng and choosi ng your facts and sayi ng,
well, I'"'mgoing to use this fact and say, yes, this is
| egally perm ssi ble for purpose A but not purpose B, |
don't think is appropriate; but that's a | awer
fighting questi on.

Q Sure. From your perspective, though, you did
not consider trains as part of the m x, even though
t hey were, because you understand that there is sone

case out there that says you can't do that?

A | understand you can't use the trains for
ni xing navigability. | don't think there's any case
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about whether you can use the trains to permt you to
navi gate part of the river that you couldn't normally

do or pretrain do.

Q Ckay. Well, here's where |I'm goi ng.
A And -- sorry.
Q Go ahead. No, finish. I'msorry. | didn't

mean to interrupt.

A I have thought about this issue quite a bit,
and the other thing that cane to ne was that on the
esti mate of canoe cost, for exanple, alnost half the
cost was the shipping cost because the canoe was made
out of -- to get it to Phoenix from Chi cago, because
t he canoe's nade out of cedar, which is very weak.

Up in the Grand Canyon, on one of the trips
sonebody was trying to get boats down so they could use
themto do the exploration, and they couldn't get a
cedar canoe to survive the trip. They |lost several
before they finally got it.

The Sears catal og tal ks about you have to pay
four tinmes shipping charges to get the canoe there,
which tells ne they figured they' ve got to do a | ot of
rei nforcenent and crating.

The point of all this ranbling is that if you
took it fromYuma and ran it up on the railroad back to
Phoeni x, it's still going to be very expensive, because
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the canoes of that era were so fragile that you woul d
have to do a |l ot of packaging and reinforcing and so
forth. That was expensive.

Q Part of the assunption, | take it, though
woul d be, or you woul d agree, that the canoe got --
wasn't so fragile that it didn't get to Yuma?

A Well, in this scenario |I'"msaying let's say
it got to Yuma, but by hook, crook, mracle, divine
i ntervention, whatever you want to pick. [I'll take
divine intervention. But then you're faced with
getting it back up to Phoeni x.

Q I was thinking nore of your economc
approach, to be truthful to you. And where | was goi ng

was, say 1875, there's not an awful | ot of people

living in the Salt R ver Valley. | don't renenber

what -- do you know what the 1880 census said there

was? | think we've seen it, and it was chunp change.
A Well, there are a | ot nore people living

there than they've said, because in the 1870s the
settlers in the Salt R ver area were enticing and
asking the Pimas to nove up into the eastern reaches of
the Salt River Valley to provide a buffer against the
Apache raids. That's basically what started the Salt
River -- the location of the Pinas that eventually
caused the Salt R ver Pinma-Maricopa. So they weren't
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counted, so we don't know how many people there were.
Q All right. But | guess what |I'm saying, from

an econom ¢ neasurenent, woul d whatever that nunber of

people living in the Salt Ri ver have been -- |I'm
excluding the Upper Gla. |I'mjust tal king about the
Lower Gla. -- create a demand to build a railroad to

t he Phoeni x area?

A It did by 1887. Actually, before, because
they started it before then.

Q Well, either that or there was sone nut
running the railroad, right? If there was no demand - -

A No.

Q If there was no denand, you wouldn't build
the railroad?

A Ri ght .

Q So they perceived that by 1887 there was a
demand for a railroad to the Phoeni x area?

A Yeah, that it was -- there was enough demand
to make a special trip.

Q And there's no question in your mnd that the
rail roads were a | ot cheaper than the waterborne
transportati on?

A Yes.

Q And so by nineteen eighty -- or 1887, the
notivation to do anything to get waterborne
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transportation on the Salt R ver pretty much -- | hate
to say this, but |1've got to. -- dried up?
A | was afraid you were going to do that.
Yes, | woul d agree.
Q So what we have is a very small w ndow when

conmmerci al transportation m ght have been a vi abl e
option on the Salt R ver, fromyour perspective, being
from--

A Not true. You've got fromthe W nkl eman
Court all the way back to 1800. W know there were
| ndi ans on the Lower Salt near the G la that nobody
brought goods up the river to trade with. W know
there were Forts that needed supplies, and those went
by wagon. W know there were trappers who were
trapping the river and no indication they used canoes.

So you' ve got a good period of about 80 or
90 years when they should have boat ed.

Q When you do your analysis on what it cost to
build the railroad, if | understand what you're saying,
is the trappers, there woul d have been enough of them
at the tinme trapping was going on to convince one of
the nmega-mllionaires on the East Coast to build a

rail road out here?

A. Wll, the rail road was nowhere near out here
in that tine. In fact, the railroad had not been
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invented yet. Well, I'"'mnot sure exactly when it was
invented, but it hadn't -- the process of railroading
Anerica had not started.

Q Wiat I'mtrying to find out is, is what the
econom ¢ denmand was that convinces you that there was
this demand in the Salt River Valley that woul d have
generated river use, if it had been avail able to use?

A Ch. We know for a fact that the
Quarternmaster's Station at Yuna used a navigable river
to supply the Forts up the Col orado. W know for a
fact that they didn't use the river to supply the Forts
up the Gla and Salt. W know that they wote that
they w sh they could have, but they had to do it by
wagon, which was much nore expensive and so forth.

Q | just guess we're going to talk at
Cross- purposes, but thank you very nuch.

A ' msorry.

Q At any rate, back at the trains. You think

that there's a case that says you can't use it?

A I think there's a case that says you can't
use trains to exclude navigability. |In other words,
say, well, by 1912 we had a train. They were boating

up and down in, say, 1850, but in 1887, when it cane,
they gave it up. That doesn't prevent navigability.
It said once navigability is established, it
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remai ns a navigable river.

Q Does that case |[imt itself to trains, or
does it say you can't use transportation next to a
river to exclude the river from bei ng navi gabl e?

A The synopsis | read when | was just trying to
study up on this tal ked about rail roads.

Q Do you know whet her there's a case out there
that says you can't use |l and transportation of any ilk
to exclude a river frombeing susceptible to
navi gability?

A Yes. | know there's one out there that says
you can't use railroads to exclude navigability.

Q And |I'm saying do you know if there's one out

there that says you can't use wagons?

A | don't know that there's any case concerni ng
t hat .

Q Ckay. Going to page 45, and you're tal king
about in the 1800s, the only practical way -- you've
got a quote there, | believe. Do you see that?

A Yes.

Q And the question that | have for you, keeping
that time in context, when the river was, | think at

| east for our purposes, in its ordinary and natural
condition, what itens in the Salt R ver Valley were in
exi stence that would nerit | arge-scale water

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ





© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

SALT RI VER VOLUME 8 11/ 20/ 2015 1737

transportation?

A There were crops for the people who were
there, and there was a market to receive goods, in
particul ar the Arny.

Q | didn't ask you what the market. | wanted
to know what up there would nerit a downriver form of
| arge-scal e water transportation, the kind that you

tal k about ?

A It would have been crops in -- in, what, the
1860s?
Q No, no, |I'mtal king about the eighteen --

when we're back to the natural and ordinary condition
of the river.

A Ch. Well, that would be before the canals
then. Al there would be would be denmand for goods in
return for noney. There wouldn't -- | don't know of
anyt hi ng that woul d be shi pped downstream

Q Not hi ng up there that notivated ne to want to
make the river better to ship downstreanf

A Not -- yeah, not until they started farm ng.
| don't think there were many people there before
Swilling.

Q Excluding the -- | mean we can get in an
argunent over the Native American farmng --

A R ght.
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Q -- and whet her that counted or not under
W nkl eman; but excluding that for purposes of this

di scussi on --

A Ckay.

Q -- Swilling was the farner, wasn't he, so to
speak?

A Excl uding the Native Anericans, yes, on the
Salt.

Q Ri ght. And when did he start farm ng?

A | believe it was '68 or '69. He started

digging in '67.
Q Ckay. And why did he do that; what was his
notivation? He just didn't start farmng out in the
m ddl e of nowhere because he was a natural born farner.
Let ne nake it easy on you. He started
farm ng down there to supply the Forts up on the Verde,

didn't he?

A | suspect that was where his prinmary market
was, Yyes.
Q And he did it down there in the first years

because there were grass and things that were naturally
exi sting down there that he could harvest and sell to

the Forts for forage for their horses and stuff,

correct?
A | believe that's correct, yes.
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Q So he was farmng to ship stuff upstream
right?

A I think he woul d have been happy to ship it
downstream if he could have, because -- or upstream
because -- but he didn't do either. He wagoned it.

Q All right. But his notivation was to supply

a demand that was upstreamfromthe Salt River?
A Probably. But if you could have gone
downstream that woul d have been a better demand, a

better marketpl ace.

Q How far would it have been downstreamto
Yuma?
A From Phoenix -- and let's pretend Swilling

Canal 1 s wherever Phoeni x was then, because it didn't

exist; but it's 195 m | es.

Q How far is it to the first Fort up the Verde?
A That I'mnot sure of. 1'mgoing to guess 25.
Q | take it in your discussion on the Erie

Canal and the large loads that it was designed to
carry, the large | oads that you would equate that to in
Ari zona woul d be sone form of agricul ture product?

A Probably agricultural. It mght be mning
equi pnment goi ng upstream and ores or refined ores going
downst r eam

Q Let ne tell you where | am |I've noved
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al ong.
Page 52. Do you agree that a river could be
navi gable for title purposes and yet not be suitable

for carrying |arge anounts of freight?

A The word "l arge" is vague.
Q Ckay.
A It has to be enough to be -- make the

operation econom cally viable, whatever that is.

Q All right. Do you have -- what would be the
amount of an agricultural good that woul d be | arge
enough to make it econonmically viable in the Salt R ver
Val | ey?

A | didn't conpute that. The only two
conputations | did was for a 500-pound canoe and the
Edi t h.

Q | take it your answer to nean, in terns of
canoes and the smaller flat-bottom boats, would be that
a river that was suitable for those to use could not be
navi gable in fact for purposes of title?

A It depends on how you're using them You
need to transport sonething.

Q Well, but you told ne that you elim nated
canoes and snmall flat-bottom boats from your research
to determne navigability; that you just said they
weren't suitable. |'mtalking about the canoes that
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you el i m nat ed.

A Ckay. You've kind of wandered in the
questi on.

Q I"msorry if | did.

A Canoes, | say, were not the custonary nodes

of travel at the tine of statehood or before it in
Arizona. There's no evidence that they used themfor
t hat pur pose.

Boat s, yes.

Q Let ne see if | understand you

Because the indi genous popul ati on of Arizona
before the European culture arrived didn't use canoes,
it's your understanding that in the navigability
context, they cannot be used to determ ne whet her the

Salt River is navigable?

A No.
Q Wiere am | wong in ny understandi ng?
A | also | ooked at the Utah case, which

i ndi cated that the boats that were used for commerci al
transport did not include -- he didn't list a canoe as
one of the many types of boats that he considered as
for comrercial transport.

I 1 ooked at the historic evidence of the
I nci dence of canoe use on the Salt and the Gla, the
whol e drai nage area, and | couldn't find any evi dence
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of people using the canoes to transmt commercial goods
up and down either river.

Q Those ki nds of canoes that you're talking
about were, in fact, used in lots of places in the
United States to transport beaver pelts, or what have
you, on rivers that were held to be navi gabl e because

t hat was what they were used for; is that fair --

A Yes.

Q -- up in the Northeast?

A Yes.

Q Ckay. So what | would |like you to do for ne

Is to put together your rationalization how the State
of Arizona canme into the union on an equal footing wth
the other 47, | guess at that point, if they were held
to a different standard for the boats that determ ned
what rivers were navigable or not?

A They are not held to a different standard.
The phraseology is the customary neans of trade and
travel as of statehood. It's different as to what the
customary neans of trade and travel were in different
st at es.

Q So it's your understandi ng that Equal Footing
Doctrine doesn't nean that we neasure the use of a
river by the sane boat, no matter whether that river
happens to be sonewhere in New Engl and or sonewhere in
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t he Sout hwest ?
A Right. | think it neans the ones that were

used for that purpose in that region.

Q So it's not really equal, is it?
A | think it is. W don't get to use ice
ri ggers.
Q Does that nmean that if Puerto Rico gets into

the Union, we're going to have to | ook at hovercraft?
A That's ny under st andi ng.
If you notice, in Al aska they're allow ng
i nfl atabl e rubber rafts, fromwhat |'ve been hearing.
And yet | wouldn't consider an inflatable nodern raft
made out of synthetic rubber to be a boat customarily
used in Arizona as of 1912.

Q Ckay. So what your understanding of the
Equal Footing Doctrine is, is that distinction is an
acceptable distinction. In other words, we get to
suffer discrimnation, because if our rivers could have
handl ed canoes, we can't use that as evidence that it's
navi gabl e; whereas the rivers in the Northeast did use

t hose boats to determ ne navigability?

A You're mssing the point that |"'mtrying to
get at. It's not that |I'm saying you can't use the
canoe to prove the navigability. |'m sayi ng nobody did

use the canoe to prove the navigability.
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Q I nmust have msread M. Fuller's report.
t hought he was indicating that, one, canoes were used
in 1912 in Arizona; and, two, that they did navigate?

A Well, | did go through that, and | found -- |
went through the evidence that's been di scl osed,
including M. Fuller's report, and I nay have m ssed
sonething. | found the Pattie canoe on the San Pedro,
whi ch was used on the San Pedro, but in extraordi nary
conditions. So that didn't prove navigability.

Q How about the eight canoes, | think it was

eight, on the Colorado from Pattie al so?

A Yes, and they did use --
Q Is the Colorado in Arizona?
A Yeah. But they were used as ferries, if |

remenber, and they were not considered by Utah as being

a commercial boat. | think the problemw th the canoe
isit's too small, normally.
Q But ny point is, is that canoes were in use

in Arizona on the Col orado River?

A You are correct.

Q All right. And so what you're telling ne now
is that since canoes weren't used on the Salt River,
that doesn't qualify as the kind of boat that was in
general use in Arizona for neasuring navigability?

A That is an interesting question, and | don't
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have a good answer.

Q And it would be really problematic in terns
of the susceptibility issue, wouldn't it?

A Yes, | think, but -- well, that is a | egal
question as to whether boats fromthe Col orado count on
the Salt, Gla, Verde, et cetera.

Q Going now to 53 and towards the bottom
you' re tal king about the Col orado Ri ver and the fact

that a small popul ati on shows that navigati on can

occur.

A Shows that there was a need for navigation,
yes.

Q Just define for ne what you nean by "small."

A I would say the size of Yuna when it first
started.

Q And t hat woul d have been how many peopl e,
roughl y?

A I ' m guessing a coupl e hundred.

Q And what we're tal king about here is

probl ens, right, your three or four problenms that you

identified?
A They're ny responses, yeah.
Q Ri ght .

And you identify Yuma as one of the problens?
A Yes.

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ





© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

SALT RI VER VOLUME 8 11/ 20/ 2015 1746

Q And | didn't quite understand that.

A h.

Q And while there are a | ot of people who m ght
think Yura is a problem | don't get it in the context

of navigability. So please explainit to ne.
CHAI RVAN NOCBLE: | resenble that remark
MR HELM Sone things | just can't
resist, even if they're not good for ne, you know.
THE WTNESS: First, can | take the
Fifth?
BY MR HELM
Q If you'll take me with it.
A Ckay.
VWhat | was neaning was M. Fuller had
i ndicated that there were too few people, and that
nmeant there weren't enough people that you woul d expect
to find people who knew how to boat or people who knew
how t o make boats or people who wanted goods that could
be transported by boats, but primarily the first two.
And ny point is you' ve got a river and
there's two ends to it, and you know that Yuna had
river pilots and they had river boats. So Phoeni x
didn't need to build them and they didn't need to have
a native river pilot. Yuma could have supplied them
Q The next problem | have is, or your problem
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that confused ne, was right after the existence of
Yuma, you indicate that |ots of people in the Salt
Ri ver Vall ey had boats.
A Yes.
Q But then the existence of those boats, in
your m nd, doesn't count toward determ ni ng whet her the

river i s navigable or not because they only used them

in floods?
A No.
Q Explain to ne what you nmean there.
A There were several uses for boats, and as

M. Fuller docunented, there were | akes that the people

woul d take these boats, |ike we do today, and they
would go up to the lakes -- they were different
| akes. -- and recreate on the | akes.

So the fact you had a boat that you were
planning to take up in the sunmmer to Fl agstaff doesn't

prove that you're going to boat the Salt River.

Q What | akes were in existence in 18757
A I know | listed themin ny PowerPoint. But
wth regard to 1875, | have to say | don't know which

ones existed at that particular year.

Q How about 19007?

A Vel l, 1900, we know that the dam on the
Hassayanpa, the Wal nut Grove, | think, had cone and
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gone, especially gone.

Q So the gone portion wouldn't provide any
noti vation for ne having a boat?

A Not once that happened, correct.

We know that there was Granite Dells near

Prescott, and | don't know when it was built. And
there were two near Flag, and I don't know when they
were built.

Q So what you're telling nme, if | get it, is
that all these people that owned boats in the Salt
Ri ver Valley were going to get their wagons out and go
to the Ganite Dells to use themin 18757

A I"'mtelling you that M. Fuller indicated

that that was a source of use for boats before

st at ehood.
Q G anite Dells?
A The Granite Dells, the Flagstaff; when

Roosevelt started, Roosevelt.

Q We're tal king at cross-purposes.
A | have to be --
Q ' mtal ki ng about that | understood the

prem se to be, that |ots of people in the Salt Ri ver

Val | ey had boats before statehood.

A Yes.
Q Ckay. And so I'mstarting kind of at the
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begi nning of the |ots of people, 1875, and starting to
work ny way up. And ny understanding was you told ne

t hat, yeah, they had boats. And | had said, and you're
saying they only used themin floods. And you say, no,
they took themto the | akes to use.

And t hen obviously ny question was, | don't
recall any | akes that are particularly close to the
Phoeni x Salt R ver area that were in existence prior to
Saguar o, nmaybe, where | would have carted a boat to and
| aunched it and gone fishing, for exanple, as a
recreation?

A Ckay, first, | didn't deny they used themin
fl oods, because they did. But |I'msaying there were
noti vations other than boating on the Salt R ver that
exi sted as a notivation to buy a boat, and that was
based on M. Fuller's report.

Q Wll, if they had these boats, wouldn't they

have used themon the Salt, too, in non-flood tines?

A If they could have, yeah.

Q Wul d 1,000 cfs float your boat?

A For commerci al purposes, | don't think so.

Q Ckay. W can agree that there was 1,000 cfs

going into the Arizona Canal, right?
A No, | said it could divert up to 1,000. It
didn't get 1,000 all the time, by a | ong shot.
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Q It did at sone point?
A It did at sone point.
Q O the guy who built it goofed up on his
si zi ng?
A Right. Well, and they did keep enlarging it

so they could do nore.

Q My point is, there were significant periods
of time in the course of any year when the Salt River
had water in it, correct, and the water woul d have been

sufficient to float a boat, deeper than 3 feet?

A No, not deeper than 3 feet.
Q 2 feet?
A | put a table that indicated for the vari ous

flows; and, basically, 1 to 2 feet was the range for
nost t hings.
Q Do you accept M. Fuller's depth discl osures,

or did you disagree with any of thenf

A | disagreed wth them
Q In terns of that a canoe floats in 6 inches?
A That was one of many di sagreenents.
Q Ckay.

CHAI RVAN NOBLE: M. Helm | believe

we' |l |l take anot her break right now

MR HELM  Ckay.

CHAI RVAN NOBLE: Thank you. Let's try
COASH & COASH, | NC. 602- 258- 1440
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10 m nutes.

(A recess was taken from 10:59 a.m to
11: 15 a. m)

CHAI RVAN NOBLE: M. Gookin?

THE W TNESS: Ready.

CHAI RVAN NOCBLE: M. Hel n?

MR HELM Yes. | think sonebody just
destroyed the --

CHAI RMAN NOBLE: Well, at |east they
pulled it onto the fl oor.

MR SPARKS: He has a nane, and it's
call ed cl unsy.

CHAI RVAN NOBLE: Just before you start,
M. Helm | msrenenbered what tine we were going to
end today. It wll be 3:30, not 4:30.

MR HELM Works for ne.

CHAI RVAN NOBLE: Proceed, M. Helm

MR HELM [I'Il try and get done in that
peri od.

CHAl RVAN NOBLE: Oh, M. Helm you've

destroyed Thanksgi vi ng.

MR HELM 1've got to go hone and pack
to |l eave town, | nean, you know.
BY MR HELM
Q I think when we broke, M. Gookin, we were
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tal ki ng about the disagreenents that you had wth
M. Fuller over boats, canoes, what have you, and we

had just started on the canoe and floating in 6 inches?

A It got nmentioned. | don't know we were
t here.

Q Yeah. Well, ny understandi ng --

A Ch, okay.

Q -- was that you were telling ne that you

di sagreed wth --

A Oh.

Q The original question | had, did you agree in
a general nature with M. Fuller's depth allocations

anongst the various kinds of boats.

A R ght.

Q And you said no.

A And | said no.

Q And so now we were getting specific, and we

had started w th canoe.
VWhat's wong with M. Fuller's canoe depth?
A Well, first, he was counting all of the
vehi cl es based on their draw, rather than a required

depth, and they are different. You need a safety

mar gi n.
He doesn't consider the 3 foot --
Q Let nme just stop you right there so that |
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don't remain --
MR MJRPHY: Can we | et himanswer the
questi on?
MR HELM Yeah, if | could understand
what he was answering. So if you'd let ne --
MR MJURPHY: Well, | think he should get
a chance to answer the question first, before you
continually interrupt him
MR HELM Do we want to play court?
Because |1'd be delighted to play court with you. |
think I can handle it.
MR MJRPHY: | want to play civilized.
BY MR HELM
Q What | want to know is the distinction
bet ween draw and depth, so that | understand your
t esti nony.
A As | understand it, when you neasure fromthe
waterline down to the bottom of the keel, bottom
what ever the | owest bottomis, that's the draw of the
boat, and it varies on how |loaded it is. The depth of
wat er has to be greater than the draw, because you're
not in a flat, nicely scul ptured, clean canal. You're
in ariver.
So if you say that a river is 2 feet in one
poi nt, that doesn't nean you have 2 feet for the whole
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river. And so you need to | eave a safety margin.

Q So when -- if | understand what you're
sayi ng, when M. Fuller nmade the determ nations -- and
" mgoing to stick wwth a canoe at this point, because
that's the thing we've been tal ki ng about, and he cane
up with 6 inches, what you're telling ne is that
6 1 nches does not take in to consider whatever safety
mar gi n woul d be appropriate for the canoe?

A Ckay. The 6 inches was the m ni rum depth
requi rement for canoes for recreational purposes,
noder n boats.

Nunber one is, M. Fuller did not consider
the m ni rum depths. He applied those m ni rum depth
criteria to depths that were greater than m ni mum
That' s i nproper.

Nunber two, he didn't consider the fact that

a boat or a canoe that's being used for trade and

travel wll probably or should be carrying nore than
just the one individual. And so that wll cause it to
be deeper.

Goi ng back to the m ni rumdepth, as | said,
it's the 6 inches. |If you' re going to use the 6 inches
and you do go out there and find the m ni num dept h,
then that's probably okay. But if you're not going to
do that, then -- that's okay for recreational travel
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wth nodern boats. |If you're not going to do that,
then you need to cone up with a standard that tells you
whet her or not you're going to be able to nake it
t hrough the river based on, say, the gage depths. And
that's where the Utah case cones in, because the
Special Master listened to all that testinony, talked
to the people who actually did the boating for
conmer ci al purposes, and determ ned a nean average
depth of 3 feet was what it took.
Q | amtotally confused. Let's see if | can

unconfuse nysel f.

What you're saying is that M. Fuller got the
wei ght wong, in that he did not include enough |oad in
t he boat when determ ning the depth of flow it needed.

That's one problem right?

A Yes.
Q Ckay. Then the next problemis he did not
consider that a proper -- if he had a properly | oaded

boat, whether there would be enough water to get that
boat down the river?

A He consi dered whet her there would be enough
water, but he did it wong.

Q Ckay. How did he do it wong?

A He found the depths at cross sections that
were not the m nimum depth cross section, and he took
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the criteria for the m ni num depth cross section and
applied it to the depth.

The second thing he did wong was he didn't
nodel the river correctly in the | ower reaches, in sone
of the reaches, to find the depth that really would
have been there. Even though he had two channel s that
woul d both be carrying low fl ows, he assuned it all
went into one channel and ignored the second one.

| also have a problemwi th his Manning' s n,

but I don't think that's going to decide this case.

And probably sonmething | forgot, but I'll bring it up
if I need to.
Q The two-channel issue, can there be two

channel s where one of them doesn't have water in it?

A If the second channel is higher, yes; but
we' ve got channels with the sane bottons.

Q Ckay. So your assunption for your conpl aint
against M. Fuller's work to that extent is that the
two channel s had identical bottom el evati ons?

A Substantively. | nmean it could have been an
inch or two one way or another. That's not ny
assunption. That's based on the cross sections he
pr oduced.

Q I flat don't understand your discussion about
the m ni rum depth cross section. Are you telling nme
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that what we have to do is find the m ni num depth on a
river and use that cross section to determ ne whet her
the entire river is navigable?

A I"'mtelling you that if you use the two
sources he used, Cortell and Hyra, who establi shed
criteria for nodern recreational boating, and if that's
acceptabl e, then you have to use the entire set of
criteria. You can't say, oh, well, they decided it
required a m ni num depth of 6 inches, so I'mgoing to
take that, and then I"mgoing to go find the deepest
cross section that | can use and conpare the 6 inches
to that. That's just engineering m stake.

Q So if I get what you're telling ne now, is
you go to the Salt R ver, you find the m ni num depth
Cross section.

A Yes.

Q All right. And you use that m ni num depth
cross section to neasure whether the stream the river,
I S navi gabl e?

A No. I|I'msaying if you're going to use Hyra
and Cortell as your source to devel op the
nmet hodol ogy - -

Q Then that's what you do?

A -- you've got to use the whol e net hodol ogy.
You can't just pick one nunber and then apply it
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differently. That's w ong.

Q But am | right in what ny understanding is;
that using the Hyra and Cortell, you pick the mninum
cross section, and that's what controls the
det erm nati on?

A They had sone ot her things, but, yes, that
was the primary thing that he | ooked to, was the
m ni mum depth. So that's the standard he picked, and
it should be used consistently.

Q Ckay. Now, with respect to that specific
standard, the assunption that nakes is that cross
section that shows the mni numdepth is going to

require you to get out of the boat; you can't go any

further?
A No.
Q G ound to a halt; there's not enough water?
A What they're saying is that for recreational

pur poses, and | keep enphasizing, it's nodern
recreation; not the customary, normal travel at the
time of statehood.

But assunming that's rel evant, the nodern

recreation, they're saying a person who -- if the

m ni mum depth is below 6 inches, people aren't going to

use it for recreation and, therefore, they're not going

to consider the boat -- or the river to be useabl e
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for --
Q Recreati onal | y navi gabl e.
A Yeah.
Q |'ve invented a new term
A I like it.
Q And what |I'mdriving at, the reason they

consider it not recreationally navigable is because

there's not enough water to float ny boat, right?

A I think your word about --
Q | can't go down it.
A Well, you nay be able to go down it, but

you're going to scrape things up or you're pushing it
wth a paddle. It's -- they don't think people wll do
it because, you know, recreation has the criteria of
fun. Work doesn't have to be fun. | nean | know this
is, but it's not always this good, you understand.
Q Thank you.
CHAI RVAN NOCBLE: You done?
MR HELM That's a voice crying in the
night, if |I've ever heard one.
BY MR HELM
Q So what other problens -- does that fully
di scuss the m ni num depth problem you have with
M. Fuller? Have we got everything --
A | also had --
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Q -- that you hate canoes about?
A What ?
Q W' ve got everything you hate his anal ysis of

a canoe out on the table?

A The ot her was we had di sagreenments about his
fl ows and how he devel oped them particularly the
medi an. So that woul d influence the answer.

Q That's your di scussion about 990 and 12,
what ever it was?

A Yes.

| nmentioned Manning's n. And, of course, the

ot her question is, is a standard for nodern
recreational boating the appropriate standard to use

for a test of navigability for title purposes.

Q And your opinion is?
A No.
Q What do you think the appropriate test? It's

just that 3 feet?

Mean average depth of 3 foot at the gage.
Now we got it all on the table?

Probably not, but --

Good enough for governnent work.

| think it's close to date.

o >» O > O »

All right. Wat about -- that's canoes.
What about fl at-bottom boats; sane basic gripes?
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A Yeah, and the criteria is different. It's
not 6 inches. | think it's 1 foot. But --

Q What ever it is --

A -- the sane argunents would apply on how he's

applied it to flat-bottom boats.

Q Ckay. Wiat other kind of boats did you --
rafts, | guess?
A Well, the Special Master, in coming up wth

his criteria, said that rafts were used for short
reaches only. So he did consider them kind of.
Q So did he nmess up his calculations for rafts?
A No, he still cane up wth nean average depth.
Ch, who "he"?
"He" be M. Fuller.
Ckay.
That's who |'mtal ki ng about anyway.
I was tal ki ng about the Special Master.
Ch, okay.
He did just fine.

o > O » O >» O

What |'mtrying to find out is, is it just
that you conpletely disagree with M. Fuller because of
t he met hodol ogy he chose? He did not adopt the Speci al
Master's 3 foot determ nation for the Salt R ver, and
so his determination is no good?

A Pl us, he didn't nodel the depths or get the

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ





© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

SALT RI VER VOLUME 8 11/ 20/ 2015 1762

correct depths for given flows, and he didn't use the

correct fl ows.

Q And t hat applies across the spectrum of
boat s?

A Yes.

Q 58. Wth respect to nodern boating, is it

your inpression that the evidence of nodern boating
that's being presented by M. Fuller, for exanple, is
bei ng presented to prove that actual boating took
pl ace, as opposed to the river could have been
suscepti bl e for navigation?

A | think he's trying to use it for both.

Q Ckay. And | take it you would find it
obj ecti onabl e for both categories?

A Yes.

Q And for the sane basic reasons that you have
enunci ated here and just gotten through, that's why

it's objectionabl e?

A What | got through was the depth di scussions.
Q Ckay.
A W have all the durability discussions and

the fact that the boats can take a | ot nore abuse now
than they could at statehood.

Q Ckay. So you got -- other than durability,
anyt hi ng el se?
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A In the case of inflatable rafts, the fact
that they just weren't avail abl e at statehood, so they
can't be nmeaningfully simlar.

And the argunment for canoes -- | know we've
tal ked about canoes. -- | don't think they were used
bef ore statehood. One nore instance where it was used
that | had mssed. M. Burtell pointed it out. The
Hayden trip used a dugout canoe, but that tends to
indicate they really don't work, because the whole trip
fail ed.

Q But maybe M. Hayden had seen ot her people
usi ng dugout canoes on the Lower Salt R ver, or do you
think he just built hinmself a dugout canoe and went
off, so to speak?

A I think he went up there, and then when he
got up there, that was how you were going to build a
boat. So they built a dugout canoe. But we're
specul ating all of that out of a very short article or

couple articles.

Q On that page you tal k about Montana PPL?
A Yes.
Q And | would like you to give nme the specific

reference, if you can, in PPL where they say using
nodern boating is wong as a matter of | aw.
A Ch, wait a mnute. Sorry, | was in the wong
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deci si on.

On page 21 of the Montana deci sion,
i medi ately after the heading B, as in boy -- that's a
capital B. -- they state, the Suprene Court states,

"The Montana Suprene Court further erred as a matter of
law in its reliance upon the evidence of present-day,
primarily recreati onal use of the Madison River,"
peri od, closed quote.

Q And that's what you're relying on, and that's

all you're relying on?

A I"mrelying on that for saying a matter of
I aw.

Q Yeabh.

A I'"mrelying on other things for the matter of
fact.

Q Ckay. Moving right along, page 61

A ' mthere.

Q At the bottom of the page you're tal king

about beaver dans again, and you're telling ne that
wood rafts woul d have a major problemw th a beaver
dam

A Yes.

Q And M. Fuller has testified that at |least in
a nunber of instances, the way boaters handl e beaver
dans is they sinply slide over the top of themin their
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boat ?
A First, | haven't heard himsay that with

regard to wood rafts, which are a different type of

vehi cl e.

Q Ckay. You don't dispute that concept,
t hough?

A | do, because the canoes and the boats they
use today are -- well, the canoes that he's talking

about are nade out of Royal ex, which is so much
stronger and so much nore durable than wood. You can
throw it off a rooftop five stories high and it's fine.
Wod won't do that.

Q Are you telling ne that all the trappers and
peopl e who traversed all of the Eastern states, in the
days when all they had was a good old birch bark canoe,

did not slide over the top of beaver dans in that

canoe?

A | see no evidence that they did. | would
doubt -- if the water was deep enough goi ng over the
dam you probably could do it. |It's going to depend a

| ot on how big the damis and how deep the water is.
Q Ckay. So you just basically don't know?
A I don't think so, but I don't have any
docunent ati on.
Q So that's Gookin on beaver dans?

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ





© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

SALT RI VER VOLUME 8 11/ 20/ 2015 1766

A Gooki n on canoei ng.

Q Beaver dams and canoei ng?

A Yeah.

Q So now tell nme why, if I had ny trusty wood
raft, I couldn't do the sane thing?

A A wood raft is going to be a |ot w der and

heavi er, because it's nade out of solid wood; whereas
t he canoes have ri bbing and so forth, rather than what
I'mthinking of is |ike some wood | ogs or planks stuck
t oget her.

The wood raft is structurally much nore
inferior, and it would be harder to carry, because a
canoe you can turn upside down, and if you're stronger
than ne and it's a snall enough canoe, you can just
carry it over; but with a raft, you' re going to need at

| east two people, because it's just a flat piece.

Q I think we went astray, because |'m not
tal king --
A Ckay.
Q ' masking you why | couldn't paddle up to

t he beaver damin ny wood raft and slide over the top
of it --

A Oh.

Q -- assuming water's flow ng over it,
obvi ously, or even though it's going to be shall ower
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than the wood raft?

A If the water was fl ow ng deep enough over it,
t hen you m ght be able to do it; but the wood raft, due
toits structural inferiority, would have problens wth
a vertical drop.

Q Wul d a wood raft be structurally inferior

in terns of strength, to a birch bark canoe?

A I think so.

Q Solid wood?

A Solid wood in one direction, but only a few
supports in the other, and it's not designed. It's

just thrown together.

Q And what you're tal king about is shape then?
A In |l arge part, yeah.
Q Same set of questions with respect to a

flat-bottom boat. You say they can't go over beaver
dans eit her.

A I think it would be harder. For exanple, the
Edith is a flat-bottomboat, and if you're going to
take the Edith with 850 pounds of |oad, that's a | ot of
wei ght to have -- to take over the dam and hit the dam
wth. So you've got a lot of force. You' re pretty

much going to need to enpty it, get sonebody to cone

wth you, even though it's a one-person boat, lift it
over, and refill it.
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Q Assum ng you' re goi ng downstream

A Yes.

Q W have a beaver dam

A Yes.

Q Does that slow the water down?

A Upstream of the beaver dam yes.

Q So why am | going to hit this beaver damw th

a trenendous anmount of force, assumng |I've got a
paddl e or two paddles in ny hand and/or a board and |I'm

payi ng attenti on and have at | east eyesight as good as

m ne?

A I have no idea how good your eyesight is,
but --

Q It's very poor

A -- if you're going at the dam and you go up

toit very slowy, you're just going to stop.
Q Ckay. But so what you're saying is, if
you're going over this |ake that's created by the

beaver damthat's at | east 3 feet deep --

A Yes.
Q -- and I'"'mgoing too slow, I"'mgrinding to a
hal t ?
A Ri ght .
Q If 1"mgoing too fast, |I'mgoing to destroy
t he boat ?
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A R ght.

Q Ckay. |Is there a mddle ground, when I'm
goi ng the right speed, because I'ma trapper and |'ve
been doing this all ny life and | get to the beaver dam
and I hit it at the right point because | know where
the low spot is and | can slide across the danf

A | think that's pretty nuch a specul ati on that
t hat coul d be done, because you've got to realize, the
beaver damis probably stronger than your boat.

Q Do you have any specific evidence of this, or
is this just Gookin on early navigation by settlers of
the United States in birch bark canoes and fl at-bottom
boat s?

A I've presented ny evi dence concerni ng wood
strength and the fact it's a very weak structural
material. And so if you're trying to say is there a
speed where you could go over the dam which has pointy
sticks sticking out of it in various directions, break
t hrough that and go over, but not break the dam-- or
break the boat? | think it's unlikely that you could
do that consistently and get through.

Q So what you're saying, all those fell ows who
came over and went beaver hunting back in the 1700s or
t he 1600s, or whenever those top hats were popul ar,
woul d have cone up on the beaver dam stopped, carried
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their boat around it or over it, and put it back in the
wat er and gone on; they woul d not have navi gated the
beaver damw thin their boat?

A Ckay, first, they didn't do that in Arizona.
They didn't use boats.

Q No, | understand that. | said -- |I'mtalKking

about before anybody got here. You know, we're back in

New Engl and.

A Ch, not here.

Q It's 1600. 1'mout on the Tioughnioga R ver
and |I'' m beaver trapping, all right. I'mfamliar with
that. | even did it alittle.

A Ckay.

Q And would | stop the boat, get out and carry
it over; or would | just paddle over that?

A Probably you woul d stop the boat, get out,

set a trap, and then carry it over.

Q Ckay. And then sooner or later I"'mgoing to
cone back to it, right?

A Yeah.

Q And if |'ve got a beaver, |1've got to take
the trap and pick it up, and then |I'm going on
downstream and so I'mgoing to lift it over it tw ce,
Is what you're saying? Three tines; once comnm ng up,
tw ce goi ng down?
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A No, because probably when you went to get the
beaver, you would just |eave that on the downstream end
and take the beaver and throw it over the dam

But if you' re going to keep going, yeah, then
you have to lift it up.

Q And that's your perception of how the
trappers won the West, so to speak?

A Yes, on the Eastern rivers, which are
significantly different.

Q Ri ght . But those fellows cane West, didn't
t hey, as tines expanded?

A Yes, they did, but they didn't even try to

use boats here, except on the San Pedro and Col or ado.

Q Wiile we're there, that question | would have
cone to at sone point, but I mght as well get it right
now. | was confused about M. Pattie. There's no

question in your mnd that M. Pattie used a boat on
the San Pedro, right?

A R ght.

Q And there's no question in your mnd that he
used them on the Col orado?

A Ri ght .

Q And the thing that was confusing to ne, that
why woul d a guy who was trappi ng beaver and using a
boat to do it on those two rivers then not have done it
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when he was trappi ng beaver on the Salt? Doesn't he
still need to get across the stream and nove up and
down that streamto set his traps and then go check his
traps, what have you?

A He still needs to do that, but fromhis
accounts, he nornmally did it on foot or on horseback
going up and down the river and across. And he talKks
about he built the canoe because they were in a flood
condi tion and one guy had gotten killed trying to go
across on horseback. That's when they built the canoe.
And |'msure they didn't keep using it, because when

they got to the Col orado River, he had to build anot her

one.
Q I*"'mnow on inflatables, which is on the next
page, | believe.
A Yes.
Q And you tal k about infl atables not being
practi cable at statehood in the first -- do you see
t hat ?
A Yes.
Q I's that Gookin on inflatables, or do you have

sonme authority for that?

A | have a fair anount of authority. |'ve got
the fact that when you look at their literature about
the history of inflatables, they tal k about them bei ng
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used as pontoon bridges and as, |like, on | akes or as a
short-termlifeboat on the ocean. They don't talk
about them going up and down rivers.

The second point is | know that the rubber
characteristics changed dramatically with the invention
of carbon -- or the discovery of carbon bl ack.

Q But why do those -- how are those two things
i npracticable? | nmean assum ng | had a boat, assun ng
it was an inflatable, and assumng I'min the Salt
Ri ver Valley, what's inpracticable about ne throw ng
that thing on the river and using it, assum ng there's
enough water there?

A H storically, people didn't use the rubber
boats because they weren't strong enough. The seans
popped open. They couldn't handle any collisions to
speak of. That's why they used themfor I'mgoing to
put a pontoon boat in and that's going to be stagnant,
standing in one place. I1'mgoing to go on a | ake.

Q You put a pontoon boat in presumably to

support sonet hi ng?

A To create a crossing.
Q Yes. And when you put wood on top of it and
you - -
A Pr obabl y.
Q -- you run horses or wagons across it --
COASH & COASH, | NC. 602- 258- 1440
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A R ght.

Q -- does that vibrate the pontoon boat --

A | -- go ahead.

Q -- and create issues with the boat in terns

of its ability to stay afl oat?

A It would inmpact the | ogs, which would, yes,
vibrate the boats; but it wouldn't create tensile
stresses by hitting the boats and pulling on the
rubber. Plus, | think they did just have probl ens,
that sonetines they sprung a | eak and they had to go
bui | d anot her one.

Ch, the other aspect is there's evidence that
the construction techni ques used to build themdidn't

hol d t he boat together.

Q Wiy did they keep building themthen?

A well, they did --

Q Sucker born every mnute, was that the
t heory?

MR MJRPHY: Can we | et himanswer
again, M. Heln?

THE WTNESS: | don't think they built a
lot of them They built, as | say, sone for pontoons.
You could take it on the | ake, because that's a nice
still body. You're not running into things, hopefully.
So they had ot her purposes.
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But when you're tal ki ng about goi ng down
a river, you need sonmething a little stronger, and they
didn't have the rubber. Rubber was very weak until
carbon bl ack and until they figured out how to do the
seans better
BY MR HELM
Q Now, ny understanding is you're not a

hi storian, don't claimto be?

A And | thought | said |l was on the Gla --
Q No, | understand specifically.

A -- and Salt and the Pina.

Q But what | want to know is, did you have --

you' ve tal ked about history and things way beyond the
Pi mas, haven't you?

A Yes.

Q You' re tal king about the history of rubber

boats right now, as far as | get?

A R ght.
Q Ckay. And so ny curiosity pops up at that
point. Did you have a historian working with you that

hel ped you on this?

A No. | went and found the evidence. Wen I
heard rubber boats, ny i nmedi ate reacti on was why
weren't they nore preval ent, because there was no real
di scussion of them And so | went searching and | went
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and found the advances in technol ogy, and | | ooked at
themw th an engi neering eye. And carbon black was a
maj or step forward. Plus, | had the Rubber Division's
articles on the history of rubber boats, and they say
around 1900 t he advances of rubber manufacturing made
it possible to build nore durabl e rubber inflated
boats, but these crude craft had i nherent defects, and
they tended to split at the seans and folds due to the
| ess-t han-opti mal manufacturing of the rubber.

So I'mlooking at a qualified source that
tells nme this.

Q Ckay. So to kind of sumthat out, what it
iIs, Iisit's Gookin on the history of rubber boats in
his capacity as a nonhistorian, wthout any help froma
hi stori an, assessing the history of a rubber boat?

A Wll, tone, it's nore of an engi neeri ng
questi on, because |I'm | ooking at manufacturing
techni ques and tensil e strengths.

Q Have you ever seen -- well, | think you have.
You said you' ve seen these fol ks who are kind of the
replica freaks, who go out and build replicas of old

boats and then use them today?

A The only one |I've ever seen was M. D nock or
D nock, when he testified here. 1've heard of them
Q You acknow edge that those kind of fol ks were
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around and they were around in nodern tinmes, and that
they build boats that at |east they think are exact
replicas of boats that existed historically, and then
they go out and use themon rivers?

A Yes.

Q Ckay. And you, in fact, know about
M. D nock and the Edith?

A Yes.

Q And he used that on the Lower Salt River?

A Yes.

Q And | guess ny question is, if | take a boat

that is historically correct for the tine frame of
statehood in Arizona and | use it in a commerci al
fashion in nodern day tinme, have | solved the issue of
nodern boating? That's nodern boating, and |' m doi ng
it today, but it's in an old boat.

A If the river is in the same condition it was
in the century and a half ago condition, yes.

Q Ckay. How does that work in the situation
we've got? And let ne just give you kind of a
hypot heti cal .

W have a river that is wholly diverted.

A Yes.

Q That i s damred up

A Yes.
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Q But there's still sone water in it, all
right. | nean it's clearly not in the condition it
woul d have been had we not had the dans, if we had not
had the diversions, if we had not had the interruption
in the type of river it is. So it's got less water in
it. It's got a different bottom may have different
shapes. But you can still navigate it in an old boat.

Is that good enough to establish navigation?

A I don't think so.

Q Way not ?

A Because it's not in its ordinary and natural
condition. If it was in its ordinary and natural

condition, it mght have been easier; it m ght have
been harder. W don't know.

Q But it's a hard-and-fast rule, is what you're
telling nme; that even though I have a | esser quality
river at this point in tine that I amusing that boat
on, that's not evidence to showthat if | could use it
on the lesser quality river, | could use it on the
better quality river, when there was |lots of water in
it?

A You have absolutely no idea if it's a better

or lesser quality river that you' re on.

Q Wel |, but suppose | do. Let's just assune
that I know that there's |l ess water going down this
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river than there was when it was in its natural and
ordi nary condition.
A Then you don't need to worry about
navi gability, because you' re God, and you coul d' ve put
the water in and done it back then.
Q Ckay.
Page 70. And there you're tal king about

canvas canoes - -

A Yes.

Q -- fair enough?

A Yes.

Q And sinple question. Are these your

conclusions, this is Gookin on canvas canoes, or do you
have some specific itens that you can identify that
tell us how you got to these concl usions?

A VWll, | put quotes in and | cited to them so
| think that kind of tells you. 1've done that
t hr oughout the report.

Q So your whol e basis for your assessnent on
canvas canoes is a footnote to sonething called Mller?

A Actual ly, ny basis for canoes, there are two,
several bases. One, | looked at M. Fuller's pictures.
| " m enough of a hydrol ogist to know that the |ines
shown in Figure V-3 aren't very conducive to
maneuverability. That's ny technical expertise
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speaki ng.

Second, | did | ook at authorities, who tal ked
about how filler changes in canvas have changed and are
stronger than they used to be. And, again, stronger
means nore durable, which neans, as M. Fuller has told
us, that you can boat rivers that are shall ower and
nore rocky than you could with the old boat. That's ny
ar gunent .

Q So you've got one authority that you cite,

MIller, and two pictures of canvas canoes; is that

fair?

A Yes.

Q And with respect to the Kol b brothers
picture --

A Yes.

Q -- that's on the Col orado River, right?

A | woul d assune so, but | don't know.

Q Ckay. Not unreasonabl e assunmpti on?

A Probably. | nean | know Kol b was big on the

Col orado Ri ver.

Q My question woul d be, does that nean canoes
were used on the Col orado River?

A Wll, at least to sit there once, yes.

Q Ckay. The guy was just holding the ores up
in the air, huh?
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A Yeah, and assumng that's the Col orado Ri ver.
Q Sur e.

A Probably is.

Q | accept that.

Referring you to page 73, at the bottom of

t he page you give us a quote that goes over onto the
next page?

A Yes.

Q And ny only question there is, this quote is
applicable to the Upper Salt, correct?

A Yes. It's fromthe Forest Service, for their
reach area of governance.

Q Going on to the next page, you tal k about the
pri ce of boats or canoes, and you've got a $1, 282
nunber out there?

A Yes.

Q Is this Gookin on econom cs, or do you have

an actual citation that tells us that that's the

nunber ?
A Yes. | used the CPI.
Q CPl from --
A The Consuner.
Q You went and found the price of a canoe back

whenever that price was, and you adjusted it every year
for the CPI and cane up with a price at sone date in
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current tines?

A Yes. The State presented the prices for the
boats in the Sears catalog at the tine. | know how to
read a nunmber, | know how to do a CPlI cal cul ation, and

| got a price.

Q Ckay. So this is Gookin on economcs, right?

A Just neans | went through high school, naybe
grade school even.

Q Page 79, you're tal king about the Speci al
Master and his list of boats and things?

A Yes.

Q And you i ndi cate canoes are not nentioned on
any of the Master's lists?

A Correct, the list that they presented as
to -- well, actually, | relied on Fuller, who had
reviewed the lists of the Special Mster, and he had
printed those, and | relied on that.

Q And fromthat, you cane to the hard-and-f ast
concl usi on that canoes were not appropriate to judge
navigability on the Salt R ver by?

A That's one of many reasons, yes.

CHAI RVAN NOBLE: M. Helm could we
break for lunch at this tinme?

MR HELM Boy, | was having so nuch fun
| wasn't even hungry, but | would be happy to.
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CHAI RVAN NOBLE: We were too.
Let's cone back at 1:15. Thank you.
(A lunch recess was taken from
12: 02 p.m to 1:22 p.m)
CHAI RMVAN NOBLE: M. Gookin, M. Helm
ready?
You have two hours.
MR HELM Onh, that's troublesone. |'II
try, though.
BY MR HELM
Q Ckay, M. Gookin, we've got to go quickly, so
' mon page 84 and it's just a sinple question. You
give a citation to Arizona Appel |l ate Deci si on, 28-29,
and | don't know how, as a lawer, | find that deci sion
identified that way. So if you could tell ne the nane
of the case, | would appreciate it.
A Ckay. | have to confess, | should have put
it in the bibliography, and I did not.

VWait, let nme check the -- what did it say?

Page 28. That would be the Wnkl eman deci si on.
Q Ckay. Thank you.

Next reference is to page 86, and there in
the first two lines you talk about the Salt Ri ver being
totally conmprom sed by nonl ndi an devel opnent by 1939.

A Yes.
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Q Wasn't it really at least totally conprom sed
when t hey opened up Roosevelt Danf

A It was badly conprom sed by 1885, and it got
a | ot worse when Roosevelt. Al | was trying to get
across is the | ast source of water for the river, the
Ver de, had been dammed up t hen.

Q Page 87, you're tal king about "...we are
interested in the natural conditions as of statehood,
we need to consider the channel data that occurred
bet ween 1906 and 1915."

Is that the tinme frame under which you | ooked
at the channel to determ ne whether it was in its
natural and ordi nary condition?

A For the channel, yes.

Q So you | ooked at the flows for prel860 to
1800, as Wnkleman directed; but the channel you

restricted yourself to 1906 to 1915, have | got that

right?

A Yeah, for the one channel of cross section |
did. It was based on that.

Q This is page 91. You tell us that in

accordance with directions fromthe Suprene Court and
the Appellate Court, | have broken the river
configuration into three periods; predevel opnent,

st at ehood, and current.
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A Yes.

Q Specifically, what citation directs you to do
that fromeither the Supreme Court or Appellate Courts?

A Well, the Appellate Court tal ked about using
the 1800 to the 1860s or '70 period, which they

consi dered predevel opnent. The statehood is The Dani el
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Bal |l | anguage, which is cited in both cases. And the
Mont ana dealt with whether or not you used the current
period and what it takes to use the current period and
so forth. So | | ooked at all three.

Q Page 92, you have a picture of the M)jave
River in California?

A Yes.

Q Can you tell nme the flow that that is

handling at that tine the picture was taken?

A No cl ue.

Q Got an estinmate?

A | gave up trying to estimate flows a | ong
time ago.

Q It's not nmuch water, is it?

A No. It's very little.

Q Wuld it be, at |least at this point,

sonet hing that you would consider to be in a drought
condi tion?
A The Mbj ave River?
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Q Yeabh.

A I think that's al nost fl ood stage.
Q Basef | ow?

A No, | doubt it.

Q So you think this is about basefl ow for the

Mbj ave R ver?

A Il think, if it's the one |I'mthinking of.
The Mjave River is epheneral. | could be on the wong
river.

COW SSI ONER ALLEN:  No, you're not.
THE WTNESS: |'mnot on the wong
river?
COW SSI ONER ALLEN:  (Shook head.)
THE WTNESS: Okay. | trust
Conmmi ssioner Allen on that.
BY MR HELM
Q Page 93, you're saying that in the -- prior
t o European occupation, that the river, the Lower Salt,
was, if | understand it, braided approxi nately
80 percent of the tinme?
A l"msorry, | mssed the year.
Q Pre- Angl o showing up. | think that's what

this is in reference to.

A Ch, yes. By the 1860s, yes.
Q And what is your authority that it was a
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brai ded river at that point 80 percent of the tinme?

A The survey plats by the GO

Q And is that a reference to the -- what I'm
going to call the floodplain extent of the river?

A Well, they show the channels on it.

Q I understand. But those plats are show ng
nore than just the | ow fl ow channel ?

A Usual ly they just show the channel as it was
when they were out there, be it low flow, high flow,
whatever. And | took all the survey plats and

estimated the | engths and cane up with roughly

80 percent.
COW SSI ONER ALLEN: Par don ne.
EXAM NATI ON BY COW SSI ONER ALLEN
COW SSI ONER ALLEN: You said this is
prel8607?

THE WTNESS: | should say it was
surveyed in the 1860s. It was |like '67, '68.

COW SSI ONER ALLEN: And that was by --

THE W TNESS: | ngalls.

COWM SSI ONER ALLEN: I ngal | s?

THE WTNESS: And if you want to | ook,
they're in ny appendi Xx.

COW SSI ONER ALLEN:  Yeah, | know.
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CROSS- EXAM NATI ON ( CONTI NUED)
BY MR HELM

Q Page 94, just a quick one. Wat do you nean
by the term nology "live river"?

A Alive river is a flowng river.

Q So did the Salt R ver becone a dead river at

sone point?

A Pretty much once Bartlett Damwas built, the
Lower Salt River becane a dead river.

Q Page 99 you set out a nean, a nmedian and a
low. And as | understand that, that would basically be
the flows at the confluence of the Verde and the Salt;
Is that correct?

A Yeah, i mmedi ately bel ow.

And you asked ne to bring it up, but these
were the figures that | developed in the Gla report

and brought forward to this report.

Q Thank you. And that's the figures that are
on page 99?
A Well, 98, 99. 98, 99 and -- oh, and -- yeah,

just 98 and 99.

Q ' mon page 103 now, and | ama little
confused by your Footnote 15. You say "the natural
mean average flow' -- |I'mnot sure what that neans. --
is only exceeded 20 to 25 percent of the tine, and so
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that is not enough to neet the test for ordinary.

A Ckay. The nean average flow is sinmply what
nost people call the average. And before that | said
the natural, | think --

Q You di d.

A -- which neans I'm | ooking at the pre --

Q Whi ch you defined that earlier, so | didn't

go back to it again.

A Ckay. It neans the predevel opnent average
flow

Q 80 percent?

A No, it nmeans the average flow, the

pr edevel opnent average fl ow.

Q Is what the word natural alludes to?

A In ternms of when | say natural nean annual .
Q Ch, okay.

A The phrase neans that.

That flow occurs or it's exceeded about 75 --
excuse ne, 20 to 25 percent of the tine. 10 percent of
that 20 to 25 percent is above the 90 percent -- or
10 percent high flow So you're down to a very snall
percentage of tine that you're considering.

Now, |'ve never read clear direction. | know
that you can lay out for certain seasons, but | would
question whet her or not the |legal standard would permt
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you to just only do the boating 10 or 15 percent of the

time.
Q Ckay. Page 106, you' ve got a di agram
there --
A Yes.
Q -- on which you show t he nean, the nmedi an and

t he m ni mrum

A Yes.

Q Wul d you tell nme where the 90 percent |ine
or the 10 percent high |ine would be?

A | did not put themon, and | didn't cal cul ate
them The m ni rum woul d be the sane as the 10 percent,
the bottom 10 percent.

Q Sure, | assuned that was right. You're
m ssing the high 10 percent?

A Yes.

Q And we don't have any idea where that falls

in terns of feet, other than it's at |east a tad bel ow

4.5 feet?

A I woul d think so.

Q Wuld it be above 3 feet there, do you think?
A Just a second.

I think it would be right around 3 feet.

Q You' ve got the nedian at about 2?

A Yeah. No, the nean.
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Q I'msorry, yes, the nean

A But | don't know. | didn't calculate it, is
t he correct answer.

Q Page 108. On the top of the page you're
tal ki ng about extra-ordinary flows. Are those flood
flows that you're tal king about? Third |ine down.

A Yes.

Q Wul d those -- when you use that term
"extra-ordinary flows," are we always referring to a
fl ood event?

A It would be possible that | could have been
tal ki ng about the drought, but | don't renenber ever
doi ng that.

Q Page 111, you say that here M. Fuller should
be showi ng the worst case/shall owest cross section

That's a reference to our earlier discussion using,

what was it, Col bert or whatever, Colbert and -- [sic]

A Col bert and Hyra m ni mum dept h di scussi on.

Q Yeah, right. That's what that's in reference
to?

A Yes.

Q Page 115. Does the neans that the rivers the
Speci al Master in the Uah case was considering -- were

they different than what the Salt woul d have been?
A The neans?
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Q Yeabh.

A I"'msorry, I'"'mnot seeing it on page 115.

Q Wll, where | have it marked on mne is with
t he statenent, "However, the floods that the Utah

Speci al Master considered had sl ower rises and sl ower
falls than the Gla...due in part to the | arge areas
that they drain,” and that kicked into ne that
questi on.

And so | just want to know if the Salt nean
is different than the neans on the rivers consi dered by

t he Special Master in Utah?

A I'mal nbst certain that -- the nean flow, you
nmean?

Q Unh- huh.

A Was | ower on the Salt.

Q So it was different?

A Yes.

Q On 115, you start at the bottomtal ki ng about

mar shl and?

A Yes.

Q And can you give ne any places on the Lower
Salt where marshes invaded the | ow fl ow channel of the

Salt R ver?

A I just don't know. | know the USGS said it
was marshy there on the -- just to the north of the
COASH & COASH, | NC. 602- 258- 1440
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| ndi an Reservation or on the -- on the northwest

boundary of the Indian Reservation, the Gla River

| ndi ans.
Q You don't know what they were tal ki ng about
when they said -- what marshy was a reference to, other

t han soggy ground sonewhere down there?

A They said marshy, boggy, slinme. They kind of
just made a general witten description that was not
t oo pl easant.

Q Sure. And fromthat you drew the inplication

that there woul d be sone marshl ands in the channel s of

the Salt?
A I think it's a good chance.
Q Ckay. But you don't have any evi dence that

says, "Look at this, John. There's a picture of a
marsh in the mddle of the Salt R ver"?

A No, | do not.

Q You' ve heard the testinony here regarding
sand bars; that they don't really present nuch of an
obstacle to a boater because they can either boat
around them or they just drag their boat across them
or I think Jon even tal ked about pushing it across,

W t hout getting out, with his paddle.

A Yes, and | also read the Special Master's

reports tal ki ng about ot her ways they got around sand
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bars.
Q Ckay. Do you have any actual evidence that
you can point to and show ne a sand bar in the Salt
Ri ver that actually acted as an inpedi nent to
navi gati on, assum ng navi gati on woul d have occurred on
the Salt?
A | never indicated they were.
I was just giving context for the quote that
foll owed that sentence.
Q I|'msonetines too literal.
On page 126, you're tal king about an Oregon
Appel |l ate Court Decision. And is that the Hasel ton
deci sion that you're tal king about or sonme ot her

deci si on?

A Yeah, the John Day Ri ver was the Haselton
decision. It's in the footnote.
Q Ckay. Well, I'msaying that's the -- when

you say "The O egon Appellate Court Decision does talk
about,"” and so |I'm |l ooking for -- as opposed to sayi ng

"Hasel ton tal ks about.™"

A Ch.
Q That is the Haselton reference?
A Yes, and check the footnote. It gives you

all those nunbers | awers |ike.
Q Yeah, | knowit, but that's all I"'mtrying to
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get .
Is Exhibit Bto this report your conplete
list of authorities you rely on?
A As of the tinme of the report, yes. There
w |l be a supplenental one for the PowerPoint that
lists a few extras, a few nore, but not many.
Q Ckay. We're now done with your report, which
means we're naki ng progress, but we're not done yet.
We have your PowerPoint to talk a little bit about,
because sone of the things in your PowerPoint, at | east
| didn't see them show up in your report, but we're
narrowm ng it down. And, regrettably, | have to wait
while this stupid thing goes through the turnoff
process on this thing so | can get to the next.
So if you want to get your Power Poi nt out,
"1l start zipping through that, if | can.

CHAI RMVAN NOBLE: M. Helm how woul d you
like to do the PowerPoint? Wuld you |like the slides
di spl ayed or --

MR HELM There's maybe only one where
| just can't read it. | nmean |'ve enlarged it as nuch
as | can get it on this thing, and it just fuzzes out,
and | want to know what the |anguage is. But for the
nost part, |'m happy here, if everybody el se is happy.

CHAI RVAN NOBLE: Okay. W do have the
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Power Point in paper form so we could be able to
reference it.
BY MR HELM

Q The first one that | have a reference to is
your Slide 9.

A Yes.

Q And as | understand Slide 9, what you're
showing ne is, wth the exception of a brief period in
July, nmaybe, and June, maybe, maybe where they neet,
the flowin the Salt Ri ver near Chrysotile always
exceeds 50 percent of the ordinary condition; is that
correct?

A It shows that the average fl ows exceed the
50 percent daily condition, yes; or the average nonthly
flows, | should say.

Q And woul d your answer be the sanme for

Nunber 10, Slide 10, for Segnents 3, 4 and 57

A Yes.
Q And, again, it would be the sane for
Slide 117
A Yes.
Q So, for the nost part, the river is always in

t he upper half of the ordinary condition?

A No.
Q No. Wiich one of those slides shows the
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river for any significant period of tine bel owthe
medi an?

A Western rivers in particular have | arge flood
flows, large, high flows, spring flows, snowrelt fl ows.
Those nunbers distort the averages. So that as you can
see in chart nunber, say, 9, 10 and 11 or M. Fuller's
charts on 12 and 13, the average is always higher.

That doesn't nean the river is always higher, because
the nmedian is 50 percent of the days are above it and
50 percent of the days are belowit.

Q Maybe that's why |I'm confused. | | ook at
your nedi an on those three charts that we were just
tal ki ng about, and as you show the nedian, wth sone
very short periods of tinme in the md sumer, the flows
are al ways above it.

A Yes, the average nonthly flows, which is --

Q Wll, | take that to be the nedi an. ' m
sorry. Because that's what he's got it identified as.

If it's not --

A R ght, the blue, the dark blue --
Q The red line is the nedian, right?
A Yes, and you're tal king about the nonthly

mean bei ng above the nedian, and that is true.
Mostly, | was just trying to re-create
M. Fuller's slides on these.
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Q Ckay, | ooking at Nunmber 12.
A Yes.
Q Based on that, is it fair to say that

12 nonths of the year the river was boat abl e?

A | don't think you can tell.

Q Ckay. It shows that the red line there is
what ?

A The 90 percent |ine.

Q Ckay. So in the ordinary course of events,

on average, because that's all we're dealing with, is
averages -- | get that. -- the river has enough water
init to allow those kinds of boats to float that are
hung onto the vertical mddle |ine?

A Are you tal king about the line that goes down
to the top of the blue shaded area?

Q Yeah.

A Ckay. Those are M. Fuller's cal cul ati ons,
which | do not adopt or agree wth.

Q Ckay.

A Thi s gagi ng stati on was near Roosevelt, and
it measures one of the pools of water. And he used the
criteria for the m nimum cross secti on agai nst the
depth data for the pools of water, and that's inproper.

Q Ckay. But that's not what | asked you. |
asked you based on this chart, it's boatable all year
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| ong, right?

A It doesn't say that, and it's --
Q VWll, that's ny understanding of it, and I'm
asking you to tell ne if |I'm m sunderstandi ng. The

boats that you' re showing there are all bel ow the
80 percent ordinary condition, right?

MR MJRPHY: M. Chairman, | don't
understand. He's saying the boats that you're show ng,
but this is M. Fuller's slide. And is M. Helmasking
M. Gookin what M. Fuller is show ng?

MR HELM  Yes.

MR, MJRPHY: He could have asked
M. Fuller. | don't know why, but --

CHAI RVAN NOBLE: So as we understand the
question, John, you're asking M. --

THE W TNESS: Gooki n.

MR HELM M. Gookin, if what
M. Fuller is showng is --

CHAI RVAN NOBLE: -- Gookin to interpret
what M. Fuller put on his slide because M. Gookin
included it in his slides?

MR HELM That's correct.

CHAI RMVAN NOBLE: Cot it?

THE WTNESS: Got it.

CHAl RMAN NOBLE: G wve it.
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THE WTNESS: Okay. The arrow and the
three dashed lines apply to the annual condition. So,
for exanple, assunmng M. Fuller had done it all
correctly, you would say annually you coul d boat
slightly over 40 percent of the tinme with a canoe,
kayak, raft or driftboat.

And the way | get that is the top of the
bl ue shaded area is i Mmedi ately bel ow the nmedian |i ne,
okay. So that is 50 percent. It's a little bel ow
50 percent. And we're | ooking for between the
10 percent line, the high line, and the blue line. So
there's 40 percent between the 10 percent high |Iine and
the 50 percent nedian line. 50 mnus 10 is 40, plus a
sm dge, because the blue shaded is a little below the
medi an, and you get a little over 40.

BY MR HELM

Q And if | asked you that question for the next
two slides, that | assune are M. Fuller's also, your
answer would be simlar?

A No, and that's part of the problem because,
for exanple, on Segnment 5, Slide 13, you see the nedian
has junped all the way up in the chart. And so now the
boats, it's very hard to tell, because you' ve got the
50 percent |ine at about 1,000, and you have the
10 percent low line that's somewhat bel ow t he arrow,
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the top of the blue. | don't know what the percentage
inthat little gap is. But it's probably on the order
of 40 percent between the 90, the red line, and the
green; and nmaki ng a guess, 35 percent below. So now
we're at 75 percent or so, 80 percent. 75, | would
say.

Q Goi ng down now to Slide 16, which is the
Thonmsen and Porcell o nean annual fl ow slide.

A Yes.

Q And the first thing I'"mcurious to know is
why does all this matter? Because what we're concerned
about is the ordinary and natural flow condition, which
is 80 percent of the flow, right?

A Vell, that's not all we're concerned about,
but we're concerned about that.

Q All right, but I nmean principally. And
that's what we seemto be focusing. W just seemto be
focusing on the nmedi an or the mean, as opposed to what
| call the spread, the water colunmn between 10 percent
| ow and 10 percent hi gh.

A It --

MR MJRPHY: |Is that a question? |
didn't hear a question there, M. Chairman.

MR HELM Wiy don't you go out in the
other room |If we want to play this, I'mgoing to do
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it to him and | want himto know it.
CHAI RVAN NOBLE: John. John. Ckay.
Did you understand the questi on,
M. Gooki n?
THE WTNESS: At this point, no.
CHAlI RVAN NOBLE: Gkay. Can you rephrase
t he question?
THE WTNESS: | thought | did for a
second, and |'m sorry.
BY MR HELM
Q Sure. | just want you to tell ne why we're
not focused on the -- instead of being at the nean or
t he nedi an and whether that's an average and how it
gets put out of whack by the fl oods, why we're not
focusi ng on the spread?
A Because the nedian -- the determ nation of
the nedian affects how much tine in the spread it was

boat abl e. What per --

Q So what - -

A It --

Q Wiat -- go ahead.

A Do you want ne to try agai n?

Q Yeah, | w sh you woul d.

A Ckay. He has a chart and he shows a range of

flows that's 80 percent of the tine. Now, he doesn't
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indicate that, say, a raft can be boated any of those
days that fall in the 80 percent. He says sone of
t hose days, but not all of those days.

That | eads to the question how many days can
it be, what percentage are we tal ki ng about? Because,
to me, if you can boat it, say, 70 percent of the tine
out of 80, it's a nuch stronger case for navigability
than if you can only boat it, say, 1 percent of the
time. And that's why it matters.

Q Ckay. Do you have any charts set out where
you deternm ne how nuch of the time it can be boated?

A I showed the depths for the m ni num medi an
and nean, which gets ne up to about the 75, 80 percent
| evel , and showed none of those were boatabl e under the
U ah criteri a.

Q Well, nothing's boatable -- or, well, and
don't recall any that are over 3 feet that you' ve
shown. But, basically, it's not a cal cul ati on, whet her
it was the nean, the nmedian or whatever. As long as it

doesn't go above 3 feet, you would say it's not

boat abl e?
A As long as it's bel ow the nean average of
3 feet, yes, it's not boatable. |It's not navigable for

title purposes, nore accurately.
Q Ckay. And | guess what |I'mdriving at, or
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maybe | can ask it a different way, is did you do any
anal ysis on what -- within the ordinary and natural

portion of the river, the 80 percent, w thout the 10
and the 10, was -- whether the river at any point was

navi gabl e?

A Yes.

Q Ckay. Were would I find that?

A Junp to Slide 195.

Q Can you do it without ne having to junp?
Because this is way in the back of this turkey. [|I'm

not tuned in by nunmber of slides.

A Vell, it's the slide that shows the results
of the Manning's equation. |It's Figure 6-3 in ny
report, and | conpute, for various assuned n-val ues,
the depth of water for nmean, which is 75 to 80 percent;
medi an, which is 50 percent; and m ninmum which is the
10 percent.

And gi ven that the nean depth under the nost
optimstic conditions cones only to 1.3 feet, |I'm
pretty safe in saying it's not navigable. [It's not
going to get to 3 feet before you get to 90 percent; or
if it does -- well, | don't think it wll, but it's
only going to be a day or two.

Q On Slide 17, does that slide tell ne the --
or is there any way that | can pick out the ordinary
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condition of the river fromthere?

A This is just tal king about how you --
M. Fuller converted nmean annual flow into -- or nedian
annual flow into his answer which he used as nedi an
daily flow and trying to explain -- starting the
expl anation of why it was incorrect nathematically.

Q It doesn't denpbnstrate the spread in any

fashion, is what you're driving at?

A No.

Q And neither does the next slide, Slide 187
A Correct.

Q Coul d you explain for nme again what the

pur pose of Slide 19 is?

A Yes. M. Fuller took the nmedian annual fl ow
out of the Thonsen and Porcello report. |If you take
t he medi an flow, which nmeans you rank all the years in
descendi ng order of flow, and you go down hal fway and
you pick that year, the nmedian annual flow occurred in
1948. And | was using water years, which starts
Cct ober 1st and ends Sept enber 30.

The question then becanme do you just take the
medi an annual flow and directly convert it to cfs by
usi ng the nunber of seconds in the year and the cubic
feet and so forth. And that's the green line. That's
what that answer is if you do it by just converting
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uni ts.

If you do it by going to that year and taking
all the daily flows, listing themin order, and going
hal f way down, you get the value that's depicted by the
red |ine.

And the point is there is a significant
di fference between conputing the green |line, which was
basically conputing the nean average daily flow for the
wat er year 1948, than cal culating the nedian daily
water flow for water year 1948.

Q And in any event, on that Slide 19, we don't
have any way to determ ne what would be the ordinary

spread, do we?

A No. |I'mnot tal king about that here.

Q | understand that. | just want to make it
clear --

A Ckay.

Q -- that we can't get that nunber off of
Slide 197

A R ght.

Q Going on to 19a, you're tal king about the

Edith trip at 653 cfs?

A Yes.

Q That wasn't a flood stage on that segnment of
the river, was it?
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A No, but it was a nmuch | ess frequent
per cent age occurrence than was suggested by saying it's
wel |l below the nedian. |If that flowis well above the

medi an, then you're tal king about a nuch | ess frequent

time.
Q It was within the ordinary condition?
A Yes.
Q And at least if you use the Edith as a

standard, it was navigable for the Edith?
A The Edith did not denpnstrate navigability of

the Salt bel ow Stewart, Segnment 5, for a bunch of

reasons that | discussed in the --
Q I'"'mjust tal king about the area it traversed.
A No, |I'mtal king about all the issues of was
it ordinary and natural. It only went one way, and you

can't afford to do that.

Q | picked a bad term
A Ckay.
Q What do you want to use when | don't want to

tal k about navigability for title purpose, but sinply
that the Edith navigated, went froma Point A on the

Salt River to Point B on the Salt R ver?

A And it did do that.

Q It did do that.

A Yes.
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Q And it did that at that flow?
A Yes.
Q And that flow was within the ordinary

condition of the Salt R ver?
A Yes.
Ch, and, by the way, you got it.
Sorry.
Q Ckay. Slide 20, tell ne what the purpose,

again, of that slide is.

A Slide 207
Q Uh- huh.
A. To sunmari ze the cal cul ati ons and the vari ous

val ues that were presented.

Q Can you take Slide 20 and show ne the
ordi nary and natural condition of the river for the
time it's representing?

A No.

Q Ckay. This is Slide 22, and this was the one
that | tried to blowup as far as | could blow it up on
nmy conputer, and | could not read the boxes that are at

t he bottom of that slide.

A Ckay.

Q So could you tell me what they say?

A Are you tal king about the bottom row?

Q Wll, they're white. You see 22? | cone
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across, it looks like there's a little white spot
there. Then | come across to a bigger box and then |
come across to one that's | onger, but shorter, and then
| cone across to a bigger box again.
A May | cone | ook?
Q Certainly, or 1'll bring it to you.
The white boxes.

A Her e?
Q Yeah, on that slide.
A Ch, | see.
Ckay, it's Slide 22. | was on the wong
sl i de.

Those white boxes were put on the nmap by
M. Fuller. | just used this as a conveni ent base map
and superinposed the red arrowon it. That's all |
di d.
Q Ckay. And can --
A To show the very generalized direction of

under f | ow.

Q | still haven't been able to read it,
so .
A Ch, | can't either.
Q So we don't know what those white boxes are

down there. You were just using this map that
M. Fuller made to show the arrow, the red arrow?
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A Yes.

Q Which, as | understand it, was an arrow t hat
shows the ancient flow of the river?

A Yes, and crudely so.

Q On Slide 29 you're tal ki ng about European
occupation, and you're tal king about the
Spani ar ds/ Mexi cans, and you indicate that they have no
evi dence that they used boats.

And the thing that | find curious or |I don't

understand i s, when the Spanish were exploring Arizona,

t hey were conmi ng out of Mexico, correct?

A Yes.

Q Ckay. So they're going north?

A For part of the tine, yes.

Q And they didn't bring any boats with them
when they |left Mexico, right?

A Soneti nes.

Q And if | get what you' re saying here, is, for

exanpl e, when the Spanish got to the Salt River, they
didn't know where it was going. Mybe they talked to
sone mnions that told them but they did not know, as
a matter of fact, where they would end up if they got

in a boat and set off down the Salt R ver; is that

fair?
A Yes. But | think you' re m sconstrui ng what
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I"'mtrying to say.

Q Well, you don't know where |I'm going yet, so
be patient.

A Ckay. | will.

Q So the problemthat I'mhaving is that, in
t he expl orati on phase at |east, you re assum ng that an
expl orer woul d abandon his horse for a boat when he

didn't know whet her that boat woul d get hi m back hone

or not?
A No, | am not assum ng that.
Q Ckay.
A What |'mtrying to say is the Spani ards who

went there did not see the Indians using boats on the
Salt and Gla, but they did see them using boats on the
Col orado River. That's the significance of the point.

Q Ckay. You say, "They did record when they
used boats."

A And | have --

Q And what that neans is the Spaniards didn't
record when they used boats; they recorded when I ndi ans
used boats?

A And | should have witten it that way. That

is quite right.

Q ' measily confused.
A Well, | have problens with pronouns. | can
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use it to define different people in the sane sentence.

Q Have you ever run a |log drive on any river?
A No, sir.

Q You have no experience in that?

A No experience and don't want to.

Q Slide 45, you indicate that the Thorpe and

Crawford trip fails the Montana test. And is that
sinmply because your perception is that in Montana it

says you can't drag a boat?

A The quote, yes, is at the bottomof the slide
that I"'mreferring to.
Q Ckay. So this goes back to your if you drag

a boat across a sand bar, you've just disqualified the
river from being ever navi gabl e?

A Vell, | wouldn't think sand bars, because
Ut ah specifically included sand bars as bei ng okay.

Q How | ong did you have to drag it before it
di squalifies you?

A I think you would have to ask the U. S
Suprene Court for nore specific directions.

Q Well, howfar did you allow it to be dragged
before you disqualified it in your m nd?

A To me, if they're tal king about, in these --
the news reports are very vague, but when they talk
about they drag the boat and they're giving a
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significant frequency or inplying it, then | say it
fails the test.
The fact that you hit a sand bar in
particul ar, got out and pushed, that wouldn't do it.
Q So what you're referring to dragging the boat
as disqualifying, it's sonebody who naybe drags the
boat 50 percent of the tine as he travels down a
stretch of the river?
A That woul d be a good hypot heti cal .
Q Ckay. Referring you to 58 and 59, which is
the Hami | ton, Jordan and Hal esworth trip.
A ' mthere.
Q Yeah, what was the purpose of that trip?
Was it to assess whether the river was

navi gabl e?

A l"'mtrying to renenber it.
Oh, that one. Ckay. It wasn't really clear
what the purpose was; but given his interview, | think

he was trying to determine if you could navigate it or
that was a purpose. He may have been going for other
reasons. W don't know fromthe article.

Q Ckay. |If the purpose was to assess the

navi gability of the river --

A R ght.
Q -- wouldn't that qualify as a commerci al
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trip?

A If he had then started commercial activities,
| woul d agree; but he didn't.

Q Ckay. So because he did not start up a river
boat conpany after he got back fromthe trip, it
disqualifies the trip, even though he assessed it?

A Yes, because | guess the phrase is actions
speak | ouder than words. He or sonebody else. |If

sonebody el se had foll owed up, that would be --

Q You sound |ike the I RS now.

A Well, now, you don't have to get downri ght
nasty.

Q They' d di sall ow t hat deducti on, woul dn't
t hey?

Going to the Wl cox and Andrews trip, 66, |
think it is, howfar did they travel on the river to
get to the Joint Head Danf

A I know | conputed the di stance at one point
to Joi nt Head.

Q Was it over 10 m |l es?

A | don't believe so, but | could be wong. As

| say, | thought | did compute it.

Q As you sit here, you don't recall?

A | can't renenber the nunber, no.

Q Going on to page 78 or Slide 78, do
COASH & COASH, | NC. 602- 258- 1440

www. coashandcoash. com Phoeni x, AZ





© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

SALT RI VER VOLUME 8 11/ 20/ 2015 1815

understand that slide correctly that the orange |ine
represents the upward end of the ordi nary and nat ural
condi ti on?

A As conputed by M. Fuller, yes.

Q But you put it in a different format, but

that's what that orange |line represents?

A Yeah. | was just trying to find a fourth
col or.

Q Ckay. Did M. Fuller cal culate exact nunbers
for that orange line, or are those -- is it your

interpretati on?
A | took the nunber that was on his chart and
put it in this graph to drawthe line. | think it was

2,990-sonet hing, | think.

Q So everything above that is the 10 percent?

A Yes.

Q On Slide 82, you give us a nmaxi hrum cfs of
79,806. | assune that's sonmewhat in a flood stage?

A I would think so, yes.

Q And do you have a date when that occurred?

A No. They only published three nunbers for

each nonth. This is a USGS report. They published the

maxi mnum the nean average, and the m ni num

Q Once a nont h?
A For each nonth for a couple of years, two,
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t hree years.

Q What |' m confused about, did they publish the
nunbers three tines a nonth or give us nunbers for
three tinmes in a nonth?

A No, they gave us three nunbers for the whole
nont h, the maxi num - -

Q One tine, three nunbers?

A Yeah, for January you got what the naxi mum
day in January was, what the average for January was,
and what the snallest day in January was.

Q Do you know the day in January they publish
that or the day in February they publish that?

A No. It was a conpendiumin one of the USGS
papers.
Q Ckay. Referring you to Slide 86, are the cf

nunbers that you set out in that slide all flood
nunber s?
A Yes.

Let ne qualify it. | don't know for Done. |
don't renenber calculating it, but they sure | ook Iike
it.

Q To the best of your know edge, they are, you

woul d say?

A Yeah, | would think so.
Q Going to Slide 90, are those nunbers fl ood
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st age?
A On the Verde, I'mnot sure if it was, because
| don't renenber. | didn't play in the Verde hearing,

so to speak. But if you add those two together, which

is the point, you're over the 3,000 cfs in Segnent 6.

Q And that would then be a fl ood nunber?
A Yes.
Q So while the Verde nunmber may not be a fl ood

nunber, there's no doubt in your mnd that the Salt
nunber is?
A Yeah.
CHAl RVAN NOBLE: M. Helm we're going
to take a break now, so we can build a fire.
(A recess was taken from2:21 p.m to
2:35 p.m)
CHAI RVAN NOBLE: M. Gookin?
THE W TNESS: | ' mready.
CHAI RVAN NOBLE: John, pl ease start.
BY MR HELM
Q Ready to roll.
M. Gookin, page 107 or plate 107 or
Slide 107. There you're tal king about various ki nds of
canoes and the kind of psi they can w thstand, and |
take that to nean is that in a direct head-on crash?
A Wth fiberglass and alum numit doesn't

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ





© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

SALT RI VER VOLUME 8 11/ 20/ 2015 1818

matter if it's head-on or fromthe side. The cedar is

fromthe side, perpendicular to the grain.

Q Wul d the cedar be higher in a head-on?
A Yes.
Q How about -- | notice one thing that was used

a | ot around statehood and before, that isn't in there,
is a dugout canoe; basically, a big log wwth a hole in
it.

A Yeah. Well, | think it was only used tw ce,
Hayden and Patti e.

Q Wll, that's the only accounts we nmay have.

Al t hough, | didn't go |ooking, so | don't know But ny
poi nt being, you didn't test for alog with a hole in
it?

A No, because that is so different than a
regul ar canoe, | don't think they're even really in the
sanme cl ass.

Q You do degree that at |east to the extent
there are two accounts of them they were used in
Ari zona pres-statehood?

A Yes.

Q Down on Slide 131 and your faulty | ogic
di scussion. And do you have any statistics that would
classify how much faster travel by boat would be than
travel by horse, wagon, notorized vehicle and train?
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A Yes.
Q Where would | find those?
A It was in ny report. It's not really a

statistic, but data, and it was about the Erie Canal.
At least | think I put it in.

Q Yeah, | renenber you putting sonething in
about the Erie Canal. | didn't renenber it dealt wth
the speed of a notorized vehicle or --

A The transit tinme -- |'mon page 45 of ny
report. The transit tine to traverse the route of the
Erie Canal went from 45 days before the canal was
started to 5 days after it was done.

Q Ckay. And that -- having come fromthat neck
of the woods, and, in fact, | think |I have a relative
or two who m ght have participated in its construction,
t hose boats were pulled by horses, weren't they?

A Hor ses, mul e, oxen, et cetera, yes.

Q Sonebody was tow ng those boats up that
river, weren't they, or that canal ?

A That canal, yes.

Q So could we use, to neasure navigability on

the Salt R ver, a boat being pulled by a horse?

A | don't know what the law is on that one.

Q I"mreferring you to Slide 162.

A ' mthere.
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Q | take it the blue line is the |ow fl ow
channel ?

A Yes.

Q Do you have an estinmate for the depth of the

| ow fl ow channel on this portion of the Salt?

A No i dea.
Q The sane for the Iower half of the picture?
A Correct.
Q Ckay. The braiding that you tal k about on

those pictures, that's for nore than the |ow fl ow
channel, correct?
A More than, yeah, the | owest flow channel, |

t hi nk woul d be the best way to put it.

Q However you want to put it.

A Yeah.

Q The braiding that you' re using in these
pictures to illustrate is not just braiding of the

| owest fl ow channel ?
A. Correct.
Q It's braiding that you woul d have to have

nore water than is in the | owest fl ow channel --

A Yes.

Q -- to get those braids to function?

A Yes.

Q We probably answered this, but |I'mdown on
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171 with the Special Mster, and he had no information

of any kind available to himon the Salt River; is that

fair?

A | have no idea. | would doubt it, but

Q In your review of his record, you didn't see
any?

A No.

Q Slide 203. | think you stated this.

Tamari sk is not a native plant to Arizona, right?

A Correct.

Q And when was it brought here, to the best of
your know edge?

A I know the answer to that fromvery good
authority, authorities, and they're all different.

Q Wiat's your best guess?

A | think it cane in with the Spani ards, who

brought it in to plant as shade trees at the m ssions.

Q And what woul d be the --
A That's one story |'ve heard.
Q Sure. 1've heard it too.

What ot her stories have you heard?

A |'ve heard it was brought into nurseries on
the East Coast. | know |I've heard a couple others, and
| finally just kind of let it all go. | don't know
that we'll ever know.
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Q At any rate, they're not natural ?
A They're not natural here, and they're not
ni ce.
Q They use a |lot of water, don't they?
A Yes, they do.
Q And they seemto be able to survive droughts

fairly well?

A They'll be here growng in the mddle of an
atom c expl osi on soneday.

Q I think you're right.

In any event, they would not have been
consi dered part of the --

A Nat ural --

Q -- ordinary and natural condition of the Salt
River as we're told to portray it by Wnkl eman?

A Right. Well, not the natural, certainly, and
woul dn't inpact the ordinary particularly.

Q Slide, actually, 211, 212, 213 and 214. O
skip 211. 12, 13 and 14 you have little insets --

A Yes.

Q -- that you're using to illustrate that while
it mght ook |Iike a single channel, when you' ve got
the big aerial in front of you, when you get down and
| ook at the finer points, you see that it may or may
not be single channel ?
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A Not so nmuch that point, although that's al so
true; but nmy point was, while the two maps on Slide 211
may | ook very, very simlar at a quick glance, when you
blow it up and | ook nore closely, you can see there are
sone very significant differences.

Q VWhat | want to know is, for exanple, on 212,
the two bl owmups you have, how much of the river bottom
do they cover? |Is that 1,000 yards, 2 feet?

A I didn't go back to the original maps, so |
don't know if they're 7 and a half m nute, 15-m nute
quads. | just took those, and | was trying to blow up

the little segnents for conparison. So | really don't

know.
Q Ckay. Here's where | get to ny finale,
t hink, other than -- and I'mgoing off on ny own frolic

and detour and pl ayi ng hydrol ogi st.

CHAI RMAN NOBLE: |Is that m crophone
wor ki ng, Joe?

MR, SPARKS: Yeah, | think so. Sounded
pretty scary to ne.
BY MR HELM

Q It may get scary.
Thr oughout your report and in your

Power Poi nt, there's been lots of cal cul ati ons done wth
means and nedi ans. You've done your fair share of
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them and you' ve set forth the ones that M. Fuller has
done. So we've all had an opportunity to |look at lots
of cal cul ation of neans and nedians; is that fair?

A Yes.

Q Now, the neans and nedi ans that you
cal cul ated or that you di spl ayed were neans and nedi ans
of the entire river, correct, the entire tine franme?

A There are so nany in there, | can't answer
t hat .

Q Ckay. Let ne put it a different way.

Dd you attenpt to segregate the fl ood
channel and the drought, channel is the wong word, but
those portions of the ordinary condition and then do a
medi an and neans study of just the ordinary and nat ural
channel, the 80 percent?

A | took one cross section on the Lower Salt
Ri ver that | thought was fairly representative of that
township, and | did conpute the 10 percent |ow, the
medi an and the nean for those channels and conpute the
dept hs that woul d occur.

Q Ckay. But you didn't do the flood
10 percent?

A No, | didn't.

Q So even in that calculation, the fl ood
10 percent is included in the averaging that you did?
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A Yes.

Q In other words, if you're doing the nmedi an
you started counting down fromthe top?

A Ri ght .

Q And there is sone portion of that count that

had flood in it?

A. That's correct.
Q And whil e those may have excl uded drought, it
still had flood in it. And in the rest of the

cal cul ati ons that were done, they had both fl ood and

drought in it?

A In the nmedian I still had drought in it.
Q Right. That's what --
A And f 1| ood.

And in the average | had both in it.

Q Ckay. And that was the way for every
cal cul ati on where nean and nedi an was done?

A Yes.

Q So, basically, it's fair to say that we have
no cal culation fromyou of what the ordinary and
nat ural nmedi an woul d | ook |ike?

A No.

Q Well, | thought you just told nme that your
cal cul ations to determ ne those included the fl ood
portion?
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A And t he drought portion. | included all the
dat a.
Q | understand that.
But now I'mjust trying to find out how t hat
applies to the calculations as they apply to the

80 percent. The 80 percent includes a flood conponent.

A 80 percent does not include the flood
conponent .
Q You counted down from one, two, three, four,

five, and the first three were flood, weren't they?
A You said the 80 percent included the fl ood
conponent. That's not a true statenent.
The medi an i ncludes the fl ood component.

That is a true statenent.

Q Ckay.
A And it includes the drought.
Q Sure. And ny point being that those are not

representative of the 80 percent?

A Actual ly, the nedian would be equally
representative of the nedian of the 80 percent because
| " ve knocked the 10 percent highest flows off that --
say | have 1,000 events or days. | have del eted 100
off the top, 100 off the bottom and gone halfway in
between, to do it the way you wanted, and found the
50 percent. That's the sanme nunber | would get if |
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did it wwth all 1,000.

Q What happened if there were 15 floods in the
flood portion and only 5 droughts?

A That can't happen, because we're talking
about the upper 10 percent, which neans if you have
1,000 days, there's 100 that are being excluded as
fl oods and 100 that are bei ng excluded as drought
because it's 10 percent of the nunber of days.

Q So it doesn't matter whether it's a flood or
a drought; it just relates to a percentage figure?

A The nedian is a percentage figure, and that's
one of the advantages, because a nean has those huge
fl oods, and you use the nunber, not the nunber of

tinmes, and that distorts the whol e thing.

Q That 10 percent is an arbitrary nunber,
correct?
A That's one, yes, that came up -- as | say,

M. H almrson canme up with it in the San Pedro, and
| ' ve accepted it and adopted it, and M. Fuller started
using it. And so maybe we want to change and go to
sonething else, if you want; but that's kind of -- it's
grown to have a life of its own.
Q Ckay. But it's alife that is based on sone
work that M. H al marson did on the San Pedro, correct?
A He brought up the first con -- he first

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ





© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

SALT RI VER VOLUME 8 11/ 20/ 2015 1828

brought up that concept, yes.

Q He hasn't been here during the Salt heari ngs,
has he?
A No, but | didn't want to backtrack. |

t hought it was a good sol ution.

Q So what you're telling ne is the nedi an of
the 80 percent will be the nedian of the 100 percent;
they're the sane nunber?

A They're definitionally equal.

Q If you wanted, you could cal cul ate a nean and

a nmedi an for the 80 percent?

A You coul d.
Q You didn't?
A | didn't.
Q | don't have any further --
A well, I --
MR HELM | don't have any further
questi ons.
CHAI RVAN NOBLE: | think he neant it.

THE W TNESS: No.

CHAI RVAN NOBLE: Thank you, John

MR HELM  Thank you.

CHAI RMAN NOBLE: |Is there anyone el se
who would like to ask M. Gookin sone questions?

M5. HERR- CARDI LLO I wll.
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CHAl RVAN NOBLE: Gkay. Let's begin
t hen.

MR HELM You've got to give ne a
couple mnutes to close this up.

CHAI RVAN NOBLE:  Sure.

MR HELM | don't mnd her sitting next
to me, if she wants. Uh-oh, she's bringing her own
conput er.

MS. HERR- CARDI LLO. That's okay. 1've

got to set up sone stuff, too.

CRCSS- EXAM NATI ON
BY M5. HERR- CARDI LLO

Q Good afternoon, M. Gookin.

A Al nost .

Q My nane is Joy Herr-Cardill o.

A Hel | o.

Q W' ve net before.

A Yes.

Q | represent Defenders of WIldlife, Jim

Vaal er, Don Steuter and Jerry Van Gasse.

I wanted to ask you a coupl e of questions. |
don't have a whole lot, but I wanted to start and j ust
clarify sone of the answers that you gave to John and
make sure | understand them
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So, first of all, with respect to incidents
of people navigating the river, it's -- if I'm
under st andi ng your testinony correctly, it's your
position that if the purpose for the trip was
recreation, that that has absolutely no evidentiary
value in terns of determ ning navigability?

A | believe that's correct.

Q Ckay. So even if the river was in virgin
condition, it's inits natural condition, if somebody
boated the river, but did it for recreation, that your
position is the Comm ssion should not consider that
evi dence?

A That's ny position.

Q And what is the | egal authority upon which
you base that position?

A When t hey say hi ghway of commerce.

Q Is there a particular case that you believe
supports that position?

A | can't point to it, no. There m ght be, but
| don't know of it.

Q And just to be clear, your opinion regarding
the navigability of the Salt Ri ver is based upon that
under st andi ng of The Daniel Ball test?

A Well, ny opinion of the navigability is
primarily based on the 3 foot requirenent from Ut ah.
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Q And your contention is the 3 foot requirenent
is found where in the Uah case?

A Vell, | think it was towards the end. That
was one of his key findings; that you had to have a
mean annual flow that produced a -- or a 3 foot nean --
let me try that again.

He | ooked at the gage sites and said that
when the nean flow was 3 feet, nean depth was 3 feet or
greater, it was navi gabl e on those days.

Q So when you say "he," you're referring to the
Special Master in the U S. v. Uah case?

A Yes.

Q So have you actually read the Specia
Master's report in the Utah case?

A Yes.

Q And the Special Master actually consi dered

boati ng events that were for recreation purposes,

correct?
A I think he put it in the lines of evidence
that were presented. | don't know how nuch he

considered it.
Q I n your Power Point presentation, in Slides

168 and 169. Gve ne a mnute to get there.

A Yes.
Q As | thunmb through this, sorry, it blurs, and
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it takes a mnute to cone into focus.
Sorry. GCetting there. Yea. ay. Here.

You tal k about the nodern recreational

criteria being based on trying to be thrilling.
A Yes.
Q What is your basis for that statenent?
A Primarily, listening to M. Fuller,
M. D nock. Ch, well, not those two primarily, but

listening to them and | can't renenber the nanme of the
ot her two gentl enen who testified; the one who ran a
recreation boating conpany, in particular, who
testified in October. He was tal king about how he

| ooked at running a rapid differently than sonebody
who's trying to nove goods, because he was trying to

give the custoners a thrill.

Q Ri ght, a whitewater experience --

A Ri ght .

Q -- as | recall is how he phrased it.

A Wiich is kind of like a roller coaster, to
ne.

Q So he was actually targeting nonths where the

fl ows woul d be high, correct?

A Yes.

Q And yet the nodern recreational criteria that
have been used in this case have been focused on
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m ni mal fl ows necessary, correct?

A Yes.

Q Ckay. So how are those mninmal flows that
are necessary to boat dependent upon giving a thrilling
ride?

A Well, there's a bunch of criteria. They want
velocity. They even have -- in at | east one of them

t hey have one for tranquil boating and one for
recreational boating.

The 6 inches, per se, that part of the
criterial believe is to nake sure that they don't have
to, basically, stop, get out, and so forth.

Then they al so add maxi numcriteria and so
forth.

Q Ckay. But there's nothing in the reporting
of those criteria where there's any discussion of this
goal of making a thrilling ride, correct?

A I think they do tal k about making it a
thrilling ride, but that is not the purpose of the
6 inches.

Q And when you say they do tal k about it, what
source are you referring to, source or sources?

A | can't renenber. | think it was either
Cortell or Hyra, possibly even both nentioned it; but
it's just tal king about this is what whitewater boating
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is trying to do.

Q Is that something that you would be willing

to track down bet ween now and when we cone back in

January and be able to point us to that in the

mat eri al s?
MR
IVS.
him-- do you want
MR
IVS.

he's -- you're not

MURPHY: We've subm tted those.
HERR- CARDI LLO.  Yeah, but | want
himto ook for it right now?
MURPHY: It's your tine.

HERR- CARDI LLO  Are you saying

willing to have him over the break,

identify that portion of the report that he's relying

on? Because we'l|l

Hyra?
THE

pull it out. Do you have that, the

WTNESS: | have it on a bug | could

set up and upload it and start |ooking, or we could go

hone right now, whichever you prefer.

VS.
THE

He's ny counsel .

HERR- CARDI LLO. M. Chai rman?
WTNESS: It's up to M. Mirphy.

CHAI RVAN NOBLE: Is that your final

questi on?
\V/S

final question.

HERR- CARDI LLO.  No, it's not ny

CHAI RMAN NOBLE: Let's npbve on to
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sonet hi ng el se.

M5. HERR- CARDI LLO Am | going to get
t he i nformation?

CHAI RVAN NOBLE: Yes. W' Il have him
send it to you during the break.

MS. HERR- CARDI LLO  Ckay.
BY M5. HERR- CARDI LLO

Q Is it your position -- 1I'll |et you make your
not e.
Ckay?
A Cot it.
Q Ckay. Is it your position that recreational

use of the river can never be commercial ?

A I heard there are sone cases bel ow t he
Suprenme Court |evel that tal ked about commerci al
recreational boating, saying that did qualify; but I
haven't seen any evidence of recreational commercial --
or commercialized recreational boating fromthe
st at ehood accounts. And | believe the nodern
recreational boating concept is governed by PPL.

Q The nobdern recreational boating concept being
governed by PPL, can you clarify what you nean by that?

A The U.S. Suprene Court decision in PPL
Mont ana tal ked quite a bit about what you had to do to,
at a mninum determne if the commercial boating,
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nodern recreational boating, was applicable for
consi derati on.

Q Ri ght, and that was in terns of establishing
an evidentiary foundation for nodern boating bei ng
evi dence of navigability, correct?

A R ght.

Q But there's nothing in PPL Montana t hat
di scusses whet her recreational boating can qualify as a
comrercial use of a river, correct?

A | guess it just addresses all rec -- whether
recreational boating can qualify as evidence for
navi gability, of any kind.

Q But | think the focus on PPL is that it's
noder n boati ng?

A Yes.

Q Ckay. Do you recall reading in the Speci al
Master's report discussion of recreational boating as
bei ng a potential comrercial use?

A | don't renenber. | read it back before the
Santa Cruz heari ng.

Q Slide 52 of your PowerPoint. | should have
put these in order, because now |I'm having ny same out
of focus problem

Ckay. You cite to Wnkleman in that case, or
on that slide, where it says, "[E]vidence of the
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Ri ver's condition after obstructi ons cause a reduction
inits flowis likely of |ess significance than

evidence of the Rver inits nore natural condition and

may in fact have 'm ni mal probative val ue.
A Yes.
Q Do you recogni ze that?

Now, the context of that statenent that the

Court made in that opinion, do you renenber the

cont ext ?
A You nean the appeal ?
Q Yes, in the opinion
A Yeah.
Q Yes.
A Yes.
Q And what was t he context?
A That the exanpl es and consi dering the boating

that occurred in the unnatural condition did not

di sprove navigability or prove navigability. Wat
they're saying here is it really doesn't relate to
navi gability.

Q Actual ly, this paragraph or phrase fromthe
opinion in Wnklenman is actually referring to an
argunent that Defenders nmade with respect to expert
opinion that was based on the river in its actual
condition, as opposed to its natural condition.
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And we had argued in the W nkl eman case that
it was error for the Conmm ssion to consi der expert
opi nion, and included in that expert opinion was your
opi ni on, because if you recall, when you opined on the
Salt River the last tine around, you did not attenpt to
determine what it would be like in its natural

condition. Do you recall that?

A That is correct.
Q Ckay. So if you could just naybe find this
excerpt from Wnkleman. | mght be able to help you

here. It's Paragraph 31.
A That's right, on page 29.
Q Par agr aph 31.
A Yes.
Q And if you would just read the begi nning of
t hat paragraph?

A "Appel l ants al so contend that ANSAC erred in
revi ew ng and consi deri ng expert opinions and ot her
evi dence that evaluated the River in its depleted
condition -- after dans, canals, and other nman-nmade
di versions -- rather than when it was free of
artificial obstructions. Although evidence of the
River's condition after obstructions caused a reduction
inits flowis likely of |ess significance than

evidence of the Rver inits nore natural condition and
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may in fact have 'm nimal probative value.'"

Q And t hen goi ng on, the next sentence.

A "Appel l ants' contention generally goes nore
to the weight to be afforded the evidence than its
adm ssibility."

Q Ckay. So nopdern evidence or evi dence when
the river is not inits ordinary and natural condition,
what the Court was saying there is it may be | ess

probative, but that goes to weight, not admissibility,

correct?
A | wasn't arguing adm ssibility.
Q In your presentation you talk about, | think

you referred to it as, the PPL Montana test with
respect to draggi ng boats.

A Yes.

Q Do you recall that statement?

And, in fact, PPL Montana, the facts of PPL
Mont ana, didn't involve any draggi ng of boats, correct?

A I know it involved sone trappers, but | don't
know i f they dragged the boats. But | think that cane
froma case that the Supreme Court cited to.

Q That's exactly right. That's ny point. It
was just citing to an Oregon, U S. v. Oregon, case and
just basically reviewwng the law, that this wasn't
enough if it's just dragging boats, and citing to the
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US v. Oegon case, correct?

A If the U S. Suprenme Court says this is the
| aw as established -- or this Court set the | aw and
here it is, | figure it's the | aw, yeah.

Q Right. But it wasn't a new test, | guess ny

point is, is this is not sonme new ground that PPL
Mont ana established; this was well-settled | aw?

A That, | wouldn't know, because | nean when
the U S. Suprene Court says it, it's done. When the
Appel |l ate Courts say it, you attorneys have a | ot of
fun. So they really put it into concrete, | feel.

Q | guess ny issue that I"'mtaking wwth you is
your characterization that this was sone sort of test
announced by PPL Montana, and what |'msaying is this

was really just a recitation of existing | aw by that

Court.

A If you want to change it to well -established
principles, I"'mfine with that.

Q Ckay. See, we |lawers are wordsmths. W

care a | ot about how you phrase it.
A | totally get that.
Q Sort of along the sanme |lines, Slide 129 of

your presentation.

A Yes.
Q This is where you take what you present as a
COASH & COASH, | NC. 602- 258- 1440
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quote from W nkl eman, page 30, which |I'm not sure what
page 30 you're referencing there.

A The copy | have has page nunmbers on it,
but --

Q So that's not the official reporter copy, but
maybe t he opi nion, |oose-|eaf opinion?

A | think it's the | oose-I|eaf opinion.

Q Ckay. At any rate, you state that there's
two steps in denopnstrating susceptibility, and you
include this quote. But, in fact, Wnkleman, in that
opinion, is sinply quoting the U S. v. Uah case,
correct?

A Was that Utah? Was Murray Hawkins -- well,

the footnote that it goes to, 18, refers to a | ot of

cases.
Q Actual ly, if you | ook at Paragraph 31 of

W nkl eman - -
A R ght. And the quote --
Q -- that | anguage you're quoting on your slide

is actually in a parenthetical that follows a quote --
or acitation to the United States v. U ah.
A. But it al so has a Footnote 18 that cites to

ot her cases.

Q That is correct, but --
A. So it's froma series of cases.
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Q -- according to citation --
No. According to legal citation, the
parenthetical is fromthe case that it foll ows.
A Ckay.

CHAI RMAN NOBLE: Could we agree that as
far as the |l egal issues are concerned that you're
debating wwth M. Gookin, we can determ ne those upon
reference to our attorney?

MS. HERR- CARDI LLO Right, | realize
that; but he is present -- he's including these in his
slides, and he's presenting this as | anguage from
W nkl eman, when, in fact, it's a quote within a quote,
and | think that it's inportant to establish.

CHAI RVAN NOCBLE: | think the Comm ssion
can nmake that deci sion.

MS. HERR- CARDI LLO  |'m going to nake ny
record, M. Chairman.

BY M5. HERR- CARDI LLO

Q So this two-step requirenent, there's nothing
in Wnkleman that establishes this two-step
requirement. This is sonething you ve actually added
t he nunbers to that, correct? The quote itself doesn't
break it out as a two-step process?

A Oh, yes, | added those 1 and 2. | just broke
t he cl auses apart.
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Q Ckay. And there is nothing in the hol ding of
W nkl eman that actually addresses and says that in
order to establish navigability under the
susceptibility test, that you have to first establish
sonme sort of lack of settlenment? That's sonmething that

you have inferred fromthat opinion, correct?

A That's what | -- how !l read it, but I'man
engi neer.
Q Ckay. And there's nothing in the Arizona

statute that defines navigability that conditions the
susceptibility of use to the fact that it hasn't been
devel oped or the area hasn't been settl ed?

A Not that |I'm aware of.

Q Now, when M. Hel mwas questioni ng you, he
asked you about sone of the cases that you had read,
and you nentioned that you had read a case out of

Oregon invol ving the Rogue River?

A Yes.

Q And is that the Hardy versus State Land Board
case?

A I'"msorry, | don't remenber the nane. |t

just canme out very recently.
Q Ckay. Cctober 20157
A Pr obabl y.
DI RECTOR MEHNERT: Do you want this as
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evi dence?

MS. HERR- CARDI LLO  Yeah.

MR SLADE: M. Chair, |I'mnot sure we
usually put cases in evidence, just for M. Mehnert's
information, and this is a case.

DI RECTOR MEHNERT: Well, she said she
wanted it as evidence.

CHAI RVAN NOBLE: And we understand that.
Thank you, M. Slade. It's alittle |oose.

BY M. HERR- CARDI LLO;
Q Do you recall in this case that the Court
addressed this issue of whether there was sone

precondition to using the susceptibility test?

A. No, | don't. | focused nore on the nodern --
Q Ckay.
A -- portions, the nodern recreational

portions. But no.
Q If you could turn to page 9, on the |eft-hand

colum, the bottom paragraph that starts "W al so

reject"?
A Ckay.
Q And if you could just read that.
A "Wt al so reject petitioners' suggestion (at

oral argunent) that the 'susceptibility of use
standard is applicable only where the area in question
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was essentially uninhabited or only sparsely settled at
the tine of statehood. Although those nay have been
the extant circunstances in United States v. Utah, the
Suprenme Court did not then, and has not since, held
that the susceptibility-of-use standard is so limted.

| ndeed, the Court, in PPL Montana, cited United

States v. Utah for the proposition that a river's
"potential' for comrercial use at the tinme of statehood
is the 'crucial' question.”

Q That's good. Okay.

MR MJRPHY: |s that a question?

M5. HERR-CARDI LLO | just wanted to --
"' mgoing to follow up with a questi on.

MR, MJURPHY: Ckay.
BY M. HERR- CARDI LLO;

Q So does that change your understandi ng of
whet her there has to be sone denonstration that an area
was sparsely settled before the Conmm ssion or a Court
considers the susceptibility to navigation?

A I never thought that sparsely settled was the
only way you could denpbnstrate that the navigation
wasn't needed and, therefore, didn't occur.

If you can conme up with a different way to
say this navigation, while it was needed, couldn't have
occurred because, fill in the reasons, and it was
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per suasi ve, then you've net the first part of the test.
Q So your contention is that susceptibility of
use is only to be considered if, what?
A If you can establish that there was sone
reason other than a lack of navigability that caused
t he peopl e not to navi gate.
Q And your |egal authority for articulating the

test this way?

A That's ny readi ng of Wnkl eman, right or
wWr ong.
Q Your reading of W nkleman, which was

citing/quoting U S v. Uah?

A Yes.

Q VWiich U S v. Uah was interpreted just
recently by this Oregon Appellate Court?

A But only as far as settlenent. It didn't say
for any reason.

Q Ckay.

A If I mght expand, the second part was that
M. Fuller said the sparse settlenent was a reason it
didn't occur, and | was explaining why it would have
occurred even so.

Q Just to be clear, what is the authority upon
whi ch you base your contention that a trip has to be on
ariver that is inits virgin condition?
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A That would be the -- | think | said nearly
virgin, but that would be the Wnkl eman case that kept
tal king about it has to be in its natural condition.

Q So fromthe fact that the river has to be
evaluated in its natural condition, you've extrapol at ed
that only navigation that occurs on a river inits
natural condition is evidence of navigability?

A | believe that's the case, yes.

Q And yet you're aware that Courts have based
findings of navigability on navigation of rivers that
are not in their ordinary and natural condition?

A Well, | thought that was normally how it was
done until W nkl eman.

Q You al so contended in your testinmony with

M. Helmthat a boat had to be reasonably either

econom cally di sposed of -- can't read ny own witing,
sorry. -- or the trip has to be a two-way trip?

A Yes.

Q What is your legal authority for that

contention?

A In the Defenders case, they said that there
can be no legal presunption that it has to be two ways.
Now, the fact it's not a legal principle neans to ne
it's a factual principle. And you're tal king about a
hi ghway of commerce. Therefore, you' ve got to have
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sone sort of denonstration that it's, | think,
reasonably practicable. And that's ny interpretation
of what would constitute reasonably practicabl e.

Q Are you aware of any Court case where the
Court has held that a trip that only goes downriver is
not evidence of navigability by virtue of the fact that

it only goes downriver?

A Well, the Defenders said that just -- if it
goes -- if it just goes downriver, it didn't say it was
wong. It said there's no presunption, which to ne

nmeans legally it hasn't been defined. So I'm bringing
up the factual aspects relating to what's it take to be
a hi ghway of commerce.

Q O her than Defenders, are you aware of any
case where a Court has held that travel has to be
t wo- way ?

A Wll, | would say Daniel Ball, because it
said highway of commerce. That's what that phrase

neans to ne.

Q H ghway just neans two-way traffic?
A VWll, it's got to be -- it's highway of
commerce, which neans there has to be -- it has to be

feasible; and to be feasible, you're either going to
have to take the boat both ways or you ve got to have
sonet hi ng you can tear apart when you get down there,
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otherwise it's just a fictional highway.

Q Is it your contention -- you' ve read a
portion of PPL Montana. | think it was the first
sent ence under Subpart B. Do you recall reading that,
where the Court held as a matter of |aw?

A Ch, vyes.

Q Ckay. Do you want to refer back to that?

I thought | had it here.

A It should be on page 21, Section B, the first
sent ence.
Q I found it. Yeah, thank you

So if you would reread that sentence, but

t hen conti nue readi ng.
A Ckay.

"The Montana Suprene Court further erred as a
matter of lawin its reliance upon the evidence of
present-day, primarily recreational use of the Mdison
River. Error is not inherent in a court's
consi deration of such evidence, but the evidence nust
be confined to that which shows the river could sustain
the kinds of [comerce,] comrercial [commerce,] use
that, as a realistic matter, m ght have occurred at the

tine of statehood."”

Q Ckay. That's --
A And, by the way, that "realistic" puts ne
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back to the two-way travel.

Q Ckay. So the opinion goes on to discuss
under what circunstances the Court can consi der nodern
use, correct?

A That's correct.

Q So it's not -- the PPL Montana case did not
say, as a matter of law, that you should not or could
not ever consider nodern day use?

A I have read that paragraph a dozen tines, and
when it keeps -- it keeps going and it leads into the
ot her statenents that the m nimal proof necessary, at a
m ni mumthey need to, and neaningfully simlar and the
rivers have to be simlar.

And | can't figure out, in the English, if
t hey' re sayi ng, okay, you have to do those two tests,
and which | considered; and then once you've done that,
you nmay or may not be allowed to use it.

On the face of it, | wuld say, well, it's
just wong as a natter of |law, so you can't use it, but
you can do these two tests if you're bored.

Q But, now, going back to the Hardy case, the
recent case out of the Oregon Court of Appeals.

A Yes.

Q In fact, in that case the Court did rely upon
evi dence of nodern day use?
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A Yes, they did.
Q And t hey addressed the PPL Mont ana
requi rements and said that those requirenents had been
met, correct?
A Wl l, they said they had been net. | would
di sagree they addressed the requirenents.
MS. HERR- CARDI LLO. That's all | have.
THE W TNESS: Al so, the factual basis of
that case was different as to what happened at
st at ehood.
CHAI RVAN NOBLE: Well, | always |love to
say this. M. Gookin, there's no question before you.
THE WTNESS: Yes, sir.
There's one question before you. Can we
go?
CHAI RVAN NOBLE: Do you think you can
get done in four m nutes?
MR SLADE: |If | ask one question and
get the right answer, | could; but it would take a | ot.
CHAI RVAN NOBLE: We woul d expect you to
have sonme pretty significant questioning.
MR, SLADE: Yes.
CHAI RVAN NOBLE: So we'll put it off
until the next neeting. |Is that all right?
MR SLADE: That's all right.
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MR, SPARKS: |Is Joy done?

M5. HERR- CARDI LLO | ' m done.

CHAI RVAN NOBLE: Ckay. W're going to
adj ourn for Thanksgi ving, Christmas and New Year's.

DI RECTOR MEHNERT: Do you want to
announce, M. Chairman, where the next neeting is going
to be?

CHAI RVAN NOBLE: Yes.

We are going to neet on Decenber 15 to
argue the Verde River. That starts at 9:00 a.m where,
CGeor ge; here?

DI RECTOR MEHNERT:  Yes.

CHAl RVAN NOBLE: Okay. Here in this
room on Tuesday, Decenber 15, we will argue the Verde
Ri ver case.

And then on Tuesday, January 26th, in
the tower with the bal cony overl ooking Central and the
stadiuns, we wll begin again on the Salt R ver, and,
M. Gookin, you will be on the stand. And we hope you
enj oy Thanksgi ving and Christnas and New Year's.

And then is there anyone ot her than
M. Slade who intends to exam ne M. Gookin further?

(No response.)

CHAI RVAN NOBLE: Then fol |l ow ng
M. Gookin, is our next witness going to be
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Dr. Littlefield?

MR MCANNS: Dr. Littlefield after
the --

CHAI RVAN NOBLE:  Yes.

MR MCANNIS: W're still working
t hrough sonme schedul es. Sone ot her peopl e have people
that aren't available in February that we mght slip in
ahead of him but right nowit's Dr. Littlefield.

CHAI RMVAN NOBLE: Thank you.

MR MCANNIS: And we'll let people know
if it's changed.

CHAI RVAN NOCBLE: Then we're in recess.

(The hearing adjourned at 3:29 p.m)
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            1                 CHAIRMAN NOBLE:  Good morning.  We



            2  welcome you to the hearing on the Salt River before the



            3  Navigable Stream Adjudication Commission.  We are in



            4  our fourth day this week, and we'll begin by having a



            5  roll call.



            6                 Mr. Mehnert.



            7                 DIRECTOR MEHNERT:  Commissioner Allen?



            8                 COMMISSIONER ALLEN:  Here.



            9                 DIRECTOR MEHNERT:  Commissioner Henness?



           10                 COMMISSIONER HENNESS:  Present.



           11                 DIRECTOR MEHNERT:  Commissioner Horton?



           12                 COMMISSIONER HORTON:  Here.



           13                 DIRECTOR MEHNERT:  Chairman Noble?



           14                 CHAIRMAN NOBLE:  I am here.



           15                 DIRECTOR MEHNERT:  We have a quorum, all



           16  four Commissioners are here.  And our attorney, Fred



           17  Breedlove, is at the donut table.



           18                 CHAIRMAN NOBLE:  Those of you who may



           19  not be aware, you're invited to get donuts.  It might



           20  be a little bit difficult, John, for you to eat the



           21  donut and ask the questions, but I'm sure you can



           22  manage.



           23                 MR. HELM:  I'm just getting coffee to



           24  stay awake.



           25                 CHAIRMAN NOBLE:  We do note that Dunkin
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            1  Donuts, unlike Starbucks, is celebrating Christmas this



            2  year, and we do appreciate that.  We have to have a



            3  verbal pause here until Mr. Helm gets back and begins



            4  his -- I mean begins his questioning.



            5                 Could we have your name, the attorney



            6  who arrived?



            7                 REBECCA HALL:  Rebecca Hall, H-A-L-L.



            8                 CHAIRMAN NOBLE:  Rebecca Hall.  Thank



            9  you very much.



           10                 Mr. Gookin, are you ready?



           11                 THE WITNESS:  Yes.



           12                 CHAIRMAN NOBLE:  And, Mr. Helm?



           13                 MR. HELM:  I'm getting there real quick.



           14                 CHAIRMAN NOBLE:  Okay.  Whenever you're



           15  ready, just go ahead and start.



           16                 MR. HELM:  Very good.  Thank you.



           17                 CHAIRMAN NOBLE:  So while Mr. Helm does



           18  one more thing, if you'll look over near the donut



           19  table, you'll see an amazing new invention.  Can you



           20  figure out what it is?



           21                 It's a self-standing trash bag.



           22                 MR. SLADE:  Concealing the evidence,



           23  huh?



           24                 CHAIRMAN NOBLE:  Mr. Helm, there's some



           25  in the room that hope you hurry.
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            1                 MR. HELM:  I'm kind of enjoying the



            2  running monologue, personally.  I mean, you know, I'm



            3  thinking maybe late-night TV.



            4                 DIRECTOR MEHNERT:  Now we'll see how



            5  many questions you actually cut out.



            6                 CHAIRMAN NOBLE:  How will you know,



            7  George, how will you know?



            8                 MR. HELM:  I was going to say, has he



            9  been tapping into my computer.



           10                 CHAIRMAN NOBLE:  And we remind everyone



           11  again it is our intent today to finish before 4:30 p.m.



           12  So whatever your transportation plans or get-away plans



           13  might be or parking lot plans may be, we hope to be out



           14  of here before 4:30.



           15                 (A brief recess was taken.)



           16



           17              CROSS-EXAMINATION (CONTINUED)



           18  BY MR. HELM:



           19      Q.    Okay.  I'm starting on page 12 of your report



           20  again, okay, where we finished off, but I'm down a



           21  little.  And I particularly want to talk about your



           22  ANSAC 2009 citation that's Footnote 2.



           23      A.    Yes.



           24      Q.    That's a citation to the Commission's report



           25  that was the subject of the Winkleman appeal, correct?
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            1      A.    Correct.



            2      Q.    Do you understand the impact of the Court's



            3  reversal in Winkleman on that report?



            4      A.    Yes.



            5      Q.    Tell me what you think it is.



            6      A.    I think the Court directed the Commission to



            7  consider the question of navigability with the river



            8  system in its near-virgin condition with ordinary



            9  flows.  But, to me, that doesn't say you have to ignore



           10  the facts that were in the decision.



           11      Q.    Okay.  Well, do you know how lower court



           12  opinions, for example, are treated when they are



           13  reversed by a higher court, in terms of the findings of



           14  fact that are made in the lower court opinion?



           15      A.    It is my understanding, right or wrong, that



           16  the findings of fact remain.  They may no longer be



           17  relevant, because of the change of law; but the



           18  statements of fact are still valid.



           19      Q.    Okay.  And so that's how you treated the



           20  Commission's report; that it's still a valid report



           21  with respect to every fact that it found in its report?



           22      A.    Correct.



           23      Q.    And so when you talk about a citation to the



           24  Commission's report, you believe that to be a citation



           25  to a valid finding of fact that it's appropriate for
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            1  you to make?



            2      A.    Yes.



            3      Q.    And do you make this conclusion based on any



            4  other legal advice, or this is just your own idea?



            5      A.    This was my own idea.



            6      Q.    Okay, going on to page 14, basically, we have



            7  one paragraph on that page.  And my question to you, is



            8  your citation to footnote 6 the only authority you have



            9  for the statements that are made in that paragraph?



           10      A.    Well, actually, that citation is just for the



           11  sentence "...that by 1699 the Pimas were established in



           12  the region."  The rest of it is from me.



           13      Q.    That's Gookin on Pimas?



           14      A.    Yes.



           15      Q.    Page 16, above the European Occupancy, you



           16  talk about the Spaniards and things.  Is this also just



           17  Gookin on the Spaniards, or do you have some authority



           18  for your statements in that paragraph?



           19      A.    The footnote is to Stantech 1998, which would



           20  be Mr. Fuller's report of 1998.



           21      Q.    So you're relying on Mr. Fuller's report for



           22  the statements in that paragraph?



           23      A.    That are footnoted, yes.



           24      Q.    If they're not footnoted -- my problem is, if



           25  you look at the paragraph immediately above the bolded
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            1  European Occupancy, I don't see any footnotes.



            2      A.    Oh, you're talking about that paragraph.



            3            That's Gookin on Gookin or on Pima or



            4  whoever.



            5      Q.    The Spaniards?



            6      A.    I mean I've read all the accounts, so . . .



            7      Q.    When you say you've read all the accounts,



            8  you mean accounts of what?



            9      A.    Of the Spaniards visiting the Pimas.



           10      Q.    Okay, so --



           11                 MR. SPARKS:  Pardon me, Counsel, but can



           12  you get the mike a little closer to you?



           13                 MR. HELM:  If I get it any closer, Joe,



           14  I'll be eating it.



           15                 MR. SPARKS:  Okay.  Well, go ahead and



           16  eat that then.



           17                 MR. HELM:  Sorry, ain't gonna happen.



           18                 MR. SPARKS:  Might as well.



           19  BY MR. HELM:



           20      Q.    With respect to the accounts, can you



           21  identify them for me?



           22      A.    Oh, I've read the Kino accounts.  There were



           23  several Jesuits.  I've read Carl Hayden's summary of



           24  those accounts.  I've read Ezell.  I've read Russell.



           25  I've read -- I don't know how many things I've read
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            1  about when the Spaniards visited the Pimas, that



            2  portion of their trips.



            3      Q.    Okay.  So your knowledge on the Spaniards is



            4  limited to accounts of their visit to the Pimas?



            5      A.    Yes.



            6      Q.    And how long did the visit last?



            7      A.    Oh, it was usually a week or two, I would



            8  say, a moderate.  I mean they did stay over a little,



            9  but it wasn't permanent.



           10      Q.    And do you know how many times they visited



           11  them?



           12      A.    I think about half dozen, but I can't list



           13  them.



           14      Q.    Okay.  Now going on to page 18, again, just



           15  above your Number 1 bolded statement, you state, "I



           16  believe that for a trip to be considered proof of



           17  navigability, it must meet additional standards



           18  established by the Courts."



           19            Do you see that?



           20      A.    Yes.



           21      Q.    Would you tell me what additional standards



           22  you're referring to?



           23      A.    Well, as I indicated, I made a list of



           24  criteria that I believed applied, and we've gotten as



           25  far as Number 1 and --
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            1      Q.    And diverged?



            2      A.    And diverged, yes.



            3      Q.    So this would be a good time to get them all



            4  in one place.



            5      A.    We can try.



            6      Q.    I'll try and keep my mouth shut until you



            7  tell me you're through the list, okay?



            8      A.    I'm dying to see this.



            9      Q.    So am I, but we've got to try it.



           10      A.    Okay.



           11                 CHAIRMAN NOBLE:  That lasted all of



           12  three seconds.



           13                 MR. HELM:  He hasn't read anything from



           14  the list yet.



           15                 THE WITNESS:  First, I thought that the



           16  trip must not involve portages or portages, as you



           17  pronounce it.  Second, the trip must not involve



           18  pushing, hauling or dragging the boat.  Third, I



           19  thought the navigable reach must not be so brief as to



           20  be -- as to not be a commercial reality.  Can't -- it



           21  has to -- I forget the exact phrase, but it can't be



           22  real short.  Four, I thought the trip had to be on the



           23  river and not the canals, and by that I mean it's okay



           24  if it was on both.  The river portion counts, but the



           25  canal portions don't.
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            1                 Fifth, I thought that the evidence of



            2  the trip should be when the river was in its



            3  substantively undisturbed condition, near virgin.



            4  Sixth, I thought the account should be plausible.



            5  Seventh, I thought the boat either has to be a boat



            6  that could be economically disposed of or the trip



            7  needs to be a two-way trip.



            8                 I'm just waiting for you to catch up on



            9  writing.



           10  BY MR. HELM:



           11      Q.    I appreciate it.



           12      A.    Eighth, the trip must not be a ferry.



           13      Q.    And by that you mean ferry boat?



           14      A.    A ferry boat that just goes across the river.



           15            Ninth, the trip must not be during flood



           16  conditions.  And on that, I know drought conditions



           17  also applies, but I never got to that point, so I left



           18  it off.  Tenth, it must have happened.  It can't just



           19  be an announcement I'm going to go out tomorrow.  And



           20  eleventh, I believe that all goods and/or passengers



           21  should arrive safely.



           22            And that's it.



           23      Q.    I only broke my rule twice.



           24                 CHAIRMAN NOBLE:  We didn't count those.



           25  Those were minor.
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            1  BY MR. HELM:



            2      Q.    Okay.  I think we've talked about portages.



            3  Would you agree?



            4      A.    Yes.



            5      Q.    And I think we've established that the



            6  pushing and hauling parameter basically meant you can't



            7  get out of the boat to move it?



            8      A.    Correct.



            9      Q.    And I think you've established that the reach



           10  had to be 10 miles?



           11      A.    Approximately, yeah.  That was my --



           12      Q.    Give or take?



           13      A.    Yes.



           14      Q.    9 to 11, somewhere in that ballpark?



           15      A.    Or more, I mean.



           16      Q.    Could be longer?



           17      A.    It could be longer, yes.



           18      Q.    That would be the minimum.



           19            And on that question, do you have any



           20  authority for the 10 mile or its equivalent, that you



           21  know of?



           22      A.    In the Montana case they talk about the



           23  19-mile stretch, but I didn't think that it came out



           24  and fully said that's their criteria; but it did



           25  influence my thinking.  But then I wanted to err on the





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                          SALT RIVER     VOLUME 8    11/20/2015

                                                                      1700





            1  side of caution, and that's why I ended up about half



            2  of it.



            3      Q.    So the 10 standard is Gookin on distance?



            4      A.    Yeah.



            5      Q.    I'm a little confused by your one that



            6  required the river to be virgin or near virgin.



            7      A.    Yes.



            8      Q.    Can you explain that a little more to me?  In



            9  other words, any trip would not qualify as a trip that



           10  you could use to determine navigability unless the



           11  river was in a virgin state?



           12      A.    Or near virgin.



           13      Q.    Okay.  I mean what's near virgin?



           14      A.    Well, the Winkleman court talked about using



           15  the 1800, 1860, 1830 period, acknowledging that humans



           16  had been there, but they had left, and they thought it



           17  had gotten back to near virgin conditions.



           18            So with that intent, I thought the evidence



           19  should relate to before the evidence at -- or it should



           20  be before the development by the Euro-Americans.



           21      Q.    And you would agree that the river or the



           22  Salt River, as we're talking about in this case, was



           23  substantially changed by the date of statehood?



           24      A.    Yes.



           25      Q.    So all of the trips that were before -- or at
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            1  least that you found that were before statehood, but



            2  after 1860 or thereabouts, would not qualify because



            3  the river was getting less and less virgin?



            4      A.    Yes, and as to exactly whether it was 1860, I



            5  think it had to be 1867, '8, '9, '70.  I'm --



            6      Q.    I won't argue with you on that --



            7      A.    Right in that area.



            8      Q.    -- on that time frame.



            9            I'm just saying that from whenever that was



           10  to the date of statehood, every trip that was down



           11  there, made by anybody, you have ruled out as evidence



           12  of navigability --



           13      A.    I don't think it --



           14      Q.    -- because it wasn't a virgin river?



           15      A.    It wasn't in the natural condition, yes.



           16      Q.    And the next item I believe was account



           17  plausible?



           18      A.    Yes.



           19      Q.    Tell me what that means.  I mean, to me,



           20  plausibility is what I call a weasel word.



           21      A.    Thank you.



           22      Q.    It's in the eyes of the beholder.



           23      A.    Yes.



           24      Q.    And is that what that means?



           25      A.    That's basically what it does mean.  When I
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            1  read the article, the facts should be consistent



            2  internally.  For example, one of the accounts they



            3  talked about the river was going 15 miles per hour or



            4  22 feet a second.  And yet the flow on the date they



            5  say the trip occurred was the 9th and the flow was



            6  2,000 cfs, which is about 3 feet per second.



            7            And that makes me question the validity of



            8  the report.  And my guess would be that the 9th is an



            9  incorrect statement and, therefore, it was a big flood.



           10  In other words, you have to try to look at these things



           11  to get as good a picture as you can.



           12      Q.    So if I understand what you're saying, is



           13  that you looked at a claimed trip and tried to make it



           14  work one way or another, if you could; i.e., they've



           15  said it's an fcs [sic] that is too big for that date,



           16  so it must have occurred on another date in a flood



           17  condition, or, conversely, they've got the cfs wrong



           18  and the right date, that kind of analysis?



           19      A.    Yes.



           20      Q.    And did you have any facts that you were



           21  relying on when you, for example, concluded that the



           22  cfs is wrong for that date and so, therefore, it must



           23  have been a flood, and the closest flood was, and pick



           24  a date?



           25      A.    Yes, and I would -- when I put that in my
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            1  report, I footnoted there were reports that had flow



            2  numbers from the USGS for a scattering of dates.  In



            3  other words, they would gage it for a couple years and



            4  then they would stop, and then they would gage here for



            5  a couple years.  And I tried to use those flow data as



            6  I could find them.



            7      Q.    You couldn't always find them, is what you're



            8  saying --



            9      A.    Sometimes there was nothing.



           10      Q.    -- because they didn't have --



           11            You have this get rid of the boat or bring it



           12  back upstream.



           13      A.    Yes.



           14      Q.    And when you say bring it back upstream, I



           15  assume that you're requiring that it be rode upstream



           16  or motorized and driven upstream or what have you?



           17      A.    Yes, because from all I've read of other



           18  navigability that was one way, that's how it was done.



           19  It never became an issue because nobody ever tried.



           20      Q.    Okay.  But for a long time you've told us, I



           21  think, that there was a wagon road or some kind of road



           22  that approximated the Salt River as it came north?



           23      A.    That is true.



           24      Q.    Okay.  If I could put my canoe on a wagon,



           25  would that count?
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            1      A.    Yes, but then you need to factor the cost of



            2  the wagon trip.  And it kind of becomes silly, because



            3  it would be cheaper to take the wagon down with the



            4  goods, and then you could take goods back rather than



            5  the canoe.



            6      Q.    What if I wanted a nice smooth river ride,



            7  you know, to make my passengers happy?



            8      A.    If that happened, that would be probably



            9  okay.



           10      Q.    We don't know, do we, one way or another?



           11      A.    Well, it never came up in any of the reports.



           12      Q.    You say the trip couldn't be a ferry, and I



           13  don't mean the wing kind.



           14            Does that mean that you did not use the



           15  information that was available about ferries for any



           16  purpose?



           17      A.    That's correct.  And when I say "ferries," I



           18  made a mistake.  You said a ferry boat.  I would count



           19  a ferry boat.  One of them they tried to float a ferry



           20  boat down.  It had originally been a ferry and then



           21  they used it for transport down the river.  To me,



           22  that's no longer a ferry, even though it was originally



           23  a ferry boat.  I'm talking about crossing the rivers



           24  perpendicular.



           25      Q.    Sure, I got that.
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            1      A.    Roughly perpendicular.



            2      Q.    I'm not even asking you about the one that



            3  broke loose and how far did it go.



            4      A.    Right.



            5      Q.    Because that would be evidence that a boat



            6  could go downriver.



            7      A.    Yeah.



            8      Q.    Alls I want to know is, in terms of -- I take



            9  it that would have qualified for a determination on it



           10  wasn't a ferry any longer; it was a boat going



           11  downriver?



           12      A.    With regard to that one aspect, yes.  The



           13  fact there was no crew, no goods, it was too short



           14  would probably knock it out.



           15      Q.    With respect to the ferries, though, you did



           16  not use any of the information that they made available



           17  by their existence in determining whether the river was



           18  navigable?



           19      A.    That's correct.



           20      Q.    For example, those ferries, at least in the



           21  area where they were used, established some kind of



           22  depth for the river, right?



           23      A.    But we have no idea at what flow.  If we did



           24  know the flow and the ferry was operating that day,



           25  then you could have gotten a depth; but I did not go to
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            1  that level of research.



            2      Q.    Okay.  That information in terms of flows was



            3  available, wasn't it, at least for certain periods of



            4  time when ferries were active?



            5      A.    I think so, yes.



            6      Q.    Just when you're talking about flood



            7  conditions and that being one of your criteria, are you



            8  referring to the 10 percent?



            9      A.    Yes.



           10      Q.    So you didn't count anything above the



           11  10 percent?



           12      A.    Yes.



           13      Q.    Is the all goods must arrive an absolute?



           14  For example, if I was canoeing down the river and



           15  forgot to put my stove in the boat and I stayed



           16  overnight on the shore, would that qualify or



           17  disqualify my trip?



           18      A.    That might -- well, probably if you -- if the



           19  leaving the stove was just because you were --



           20      Q.    Senility.



           21      A.    -- yeah, you were still asleep, that probably



           22  would not disqualify the trip.



           23      Q.    Okay.  So there is some level of not



           24  everything arrives just in the normal course of



           25  human --
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            1      A.    Events.



            2      Q.    -- events, and you would not use those kind



            3  of, oh, geez, I lost a box over the side or something



            4  like that to disqualify navigation?



            5      A.    Right.  I'm talking about when the boat



            6  flipped and they lost their gear and so forth.



            7      Q.    I take it that if a boat flipped, if a canoe



            8  turned over, that would disqualify that trip?



            9      A.    I think it does.



           10      Q.    I'm moving on to page 19 now.



           11      A.    Okay.



           12      Q.    And right above the bolded Burch citation --



           13      A.    Yes.



           14      Q.    -- you end with the word "normal."  That's a



           15  scary word to me.



           16      A.    It means the 80 percent range.



           17      Q.    Okay.  So when you use "normal" in your



           18  report, you're referring to what would be the ordinary



           19  condition of the river as you see it?



           20      A.    Right, and in particular, I have been using



           21  the 80 percent range.



           22      Q.    Referring you to page 26, there you talk



           23  about the short trip with the grain?



           24      A.    Yes.



           25      Q.    And, first of all, I assume that that boat
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            1  wasn't abandoned at that dock where they dumped the



            2  grain.  Did you assume that?



            3      A.    I didn't worry about that, because it was so



            4  short I figured they could push it upstream.



            5      Q.    They took it home with them afterwards, so



            6  the up and back component would have been --



            7      A.    Well, I don't know they took it back, because



            8  it didn't say.  It's just --



            9      Q.    But you assume they did?



           10      A.    I didn't worry about it.



           11      Q.    Okay.  If 2 to 3.5 miles, depending on how



           12  you measure it, I believe you've testified that's the



           13  distance that they traveled --



           14      A.    Yes.



           15      Q.    -- qualifies as a sufficient distance to



           16  determine an area of the river to be navigable, would



           17  this trip then demonstrate that portion of the river



           18  was navigable?



           19      A.    We would still have a question as to what



           20  were the flows, was it in the 80 percent range; and we



           21  just don't know from the account.



           22      Q.    If it turns out that it was, it would



           23  qualify?



           24      A.    I think so.



           25      Q.    Going on to page 27 and another mystery word,
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            1  "swollen."  What do you mean when you say the river is



            2  swollen?



            3      A.    Actually, I was quoting to Mr. Littlefield's



            4  report, which he found an article that said the river



            5  was swollen.  The way I interpret it was that it was in



            6  flood stage of some sort.



            7      Q.    So it would have been in the upper



            8  10 percent?



            9      A.    That would be my guess, yes.  It's not



           10  certain, but that would be a probability.



           11      Q.    If it wasn't in flood stage, would this trip



           12  be a valid trip?



           13      A.    No, because it had no goods and it didn't



           14  convey any person and it was a solo kind of a



           15  half-recreational, half-experimental trip.



           16      Q.    Referring you now to page 29 and the famous



           17  Yuma or Bust trip.



           18      A.    Yes.



           19      Q.    And if I understand what you're saying there,



           20  is that they were pushing the boat; and my recollection



           21  of where they were seen pushing the boat, they were on



           22  the Gila River.  Is that your understanding?



           23      A.    No, my recollection is it was on the Salt.



           24      Q.    Okay.  So if it was on the Gila, you wouldn't



           25  hold this against them in terms of navigating the Salt?
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            1      A.    No.



            2      Q.    That's, no, you wouldn't hold it against



            3  them?



            4      A.    I wouldn't hold the pushing against them for



            5  the Salt.



            6      Q.    Page 31.



            7      A.    Yes.



            8      Q.    It carries over from page 30.  You're talking



            9  about three choices that people had at the end of that



           10  page and the start of the next page?



           11      A.    Yes.



           12      Q.    And you say Choice 3 seems to have been the



           13  favorite?



           14      A.    That was my impression from the articles as a



           15  whole.



           16      Q.    Okay.  You don't have any specific statements



           17  that you can point us to where people of the time said



           18  we used the canals all the time or something like that?



           19      A.    No, but there was the one statement on, I



           20  think, the Burch trip that they went down the Tempe



           21  Canal, although a different report said they went to



           22  the Joint Head and went down the Swilling Ditch or one



           23  of the ditches that fed out of Joint Head and so forth.



           24      Q.    Moving on to page 32, do you know if the



           25  beaver that you talk about in this portion of your
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            1  report were bank-dwelling or river-dwelling,



            2  river-dwelling being beaver that lived in dams?



            3      A.    In this section I was just comparing the



            4  impact of a brush dam, which I said was similar to a



            5  beaver dam, on whether or not a boat from that era had



            6  to portage.  I didn't specify a beaver dam.  They



            7  didn't talk about a beaver dam.



            8      Q.    Page 33, you used the terminology "in excess



            9  of normal flow."  I take it, based on what you've said



           10  here earlier today, that would mean a flood flow, when



           11  you use that kind of terminology?



           12      A.    Yes, the upper 10 percent.



           13      Q.    On page 34 you're talking about the Day trip,



           14  I believe?



           15      A.    Yes.



           16      Q.    And you said they had a large quantity of



           17  beaver and otter in a small boat?



           18      A.    Yes.



           19      Q.    How big was the boat?  Do you know?



           20      A.    Small.



           21      Q.    You don't know how big?



           22      A.    All it said was small.



           23      Q.    Sufficiently big enough to carry a large load



           24  of beaver and otter?



           25      A.    Yes.
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            1      Q.    Plus whatever supplies they ended up carrying



            2  when they arrived in Yuma?



            3      A.    Yes.



            4      Q.    Do you have any reason to believe that they



            5  did not carry the kinds of supplies that a normal



            6  couple of trappers setting out to go trapping and



            7  ultimately end up somewhere to sell their hides would



            8  have carried?



            9      A.    I thought they probably did carry the typical



           10  supplies.



           11      Q.    Do you have any estimate about how long of a



           12  canoe one would have to use to carry the typical



           13  supplies, assuming it was a successful economic trip in



           14  terms of beaver and otter, carry whatever that amount



           15  of beaver and otter would have been and get to Yuma?



           16      A.    No.  And I don't think it was a canoe,



           17  because they said boat, and technically a canoe is a



           18  boat, but people usually distinguish.  So we don't



           19  know.



           20      Q.    You don't know whether they had some kind of



           21  flat-bottom boat that would have been sufficient to, at



           22  least in their view, navigate the Verde, the Salt and



           23  the Gila or it was a canoe sufficient to do that?



           24      A.    It could have been either.  Well, and as I



           25  indicate, they may have navigated canals.
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            1      Q.    Well, there aren't a lot of canals on -- when



            2  you take a look at that trip at its total, that would



            3  keep motivating them down the river the way they wanted



            4  to go, are there?



            5      A.    Well, there aren't many on the Verde.  There



            6  are on the Salt, Lower Salt.  And there aren't many on



            7  the Lower Gila.



            8      Q.    So they spent, under any set of



            9  circumstances, a large amount of time going on the



           10  Verde River, the Salt River, and the Gila River?



           11      A.    I would agree for the Verde and the Gila.  I



           12  don't know, particularly on the last trip, that they



           13  would have gone down the Salt River, because the river



           14  was pretty well dried up.



           15      Q.    So how do you think they got their boat from



           16  the confluence with the Verde to the confluence with



           17  the Gila without using the Salt River?  You think they



           18  put it on my hypothetical wagon?



           19      A.    That is a possibility, but I would think,



           20  based on the condition of the river, I would think they



           21  had -- and the dams there, I think they would have



           22  taken off at the Arizona Dam and floated down the



           23  Arizona Canal until they found a farmer with a wagon or



           24  something and then carted it away until they got back



           25  to the river.
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            1      Q.    When you say "got back to the river," got



            2  back to the Salt River?



            3      A.    It depends on where they decided to reenter.



            4  I would have thought they'd probably reenter after the



            5  confluence with the Gila, because that's where you



            6  would find more water.



            7      Q.    Do you have any evidence of any kind that



            8  supports your hypothetical methodology that they



            9  adopted to avoid the Salt River?



           10      A.    The only evidence I have are the flows and



           11  the diversion capacities of the dams and the amount of



           12  water that would probably be diverted, as estimated by



           13  the USGS.



           14      Q.    Assuming that they did do it the five times



           15  that they said they did it --



           16      A.    Yeah, I'm only talking about the last trip



           17  right here.



           18      Q.    So if it's truthful that they did it five



           19  times, you would give them at least four of those as



           20  having used the Salt River?



           21      A.    I'd give three of them that they probably



           22  did, because the Salt River was flowing so very high



           23  and was clearly in -- above 90 percent -- or above



           24  10 percent stage.  And the one other time, I have no



           25  clue when they did it.
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            1      Q.    Can you trap for beaver in a flood?



            2      A.    I would think so, depending on how scary it



            3  was to get near the river.



            4      Q.    When you have a bank-dwelling beaver, for



            5  example, do they build their home on the distant



            6  extremes of the floodplain, or do they build it at



            7  where they think there's going to be that mythical



            8  3 foot of water?



            9      A.    Excluding mythical, the 3 feet.



           10      Q.    So you wouldn't find very many beaver if you



           11  were trapping beaver out on the extreme edges of the



           12  floodplain?



           13      A.    They may have washed down; but more what I



           14  was thinking, they may have -- the trappers could have



           15  set a trap around where the lodge or the dam or the



           16  whatever it was, the flood hit, they walked away and



           17  waited and came back and found there was a beaver



           18  there.



           19      Q.    On that same page, you concluded that at some



           20  point, that the Days dragged and waded the river?



           21      A.    Yes, that's what we were discussing.



           22      Q.    Do you have any evidence that they dragged or



           23  waded the river specifically, that you can refer me to?



           24      A.    It would be the hydrologic information I've



           25  discussed.
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            1      Q.    That you just discussed, right?



            2            On the next page, at the very top you're



            3  talking about the maximum flow is 800 and 500 cfs is



            4  the minimum.  Do you see those?



            5      A.    Yes.



            6      Q.    Do you think the 500 cfs would have been



            7  enough of a flow for the Days to have floated their



            8  boat?



            9      A.    I don't think -- you mean if there were no



           10  diversions?



           11      Q.    Sure.



           12      A.    I have no clue.



           13      Q.    You don't know how much cfs it takes in a



           14  channel to float a flat-bottom boat?



           15      A.    Oh, I see where you're going.  I was thinking



           16  if you're look -- sorry.  I thought you were asking



           17  about specific research to it.



           18            I think the 3 foot is the requirement, and I



           19  don't think 500 cfs would give you 3 feet through the



           20  reach.



           21      Q.    How wide would the channel have to be to get



           22  3 feet of depth if you had 500 cfs flowing down the



           23  channel?



           24      A.    Somewhere between 1 inch and really, really



           25  wide.  You'd have to know the velocity to come up with
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            1  an answer.  I don't think it was 1 inch, but --



            2      Q.    I don't think it would be either.



            3            Pick a reasonable velocity that would not be



            4  in a flood range.



            5      A.    Okay.  I would probably guess about 1 and a



            6  half feet per second.



            7            I'm calling up my calculator.



            8      Q.    I have no problem.



            9      A.    111 feet, assuming 1.5 foot velocity and a



           10  mean depth of 3 feet.



           11      Q.    So I take it you don't think there were any



           12  channels of those dimensions in the lower part of the



           13  Salt when the Days passed through?



           14      A.    I don't think there was 500 cfs in the Lower



           15  Salt when the Days passed through on the last trip.  I



           16  think there was a lot more than that on the previous



           17  three, if they occurred those years.



           18      Q.    How much do you think was there when the Days



           19  passed through the last time?



           20      A.    Probably on the order of a hundred or so, but



           21  that's a wild guess.  I just don't know.



           22      Q.    You didn't do anything to check it out?



           23      A.    No.



           24      Q.    Did you do anything to check out -- strike



           25  that.
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            1            You talk about the Days getting to the



            2  Arizona Dam and the Arizona Canal on that page?



            3      A.    Yes.



            4      Q.    And you tell me that it's flowing at



            5  1,000 cfs?



            6      A.    I don't see 1,000 cfs on that page.  Page 36?



            7      Q.    I'm on a different page.



            8      A.    Oh, that may be the problem.



            9      Q.    Let me check.



           10            Page 35.



           11      A.    The 1,000 cfs is what the Arizona Canal could



           12  divert.



           13      Q.    Okay.  Did you check what they were drawing



           14  at the time that the Days passed through?



           15      A.    They would have been drawing all that they



           16  could, and I went through the explanation of how a



           17  diversion dam works.  You build the structure across,



           18  and it pushes all the water up to the canal's capacity



           19  into the canal.  2 miles later, if the Arizona Dam



           20  people wanted to return some of it, or the Arizona



           21  Canal people, they could have.  They had a return flow



           22  place located, or they could have kept it going.



           23      Q.    And so if I understand what you're saying to



           24  me, is that all year long or at least all during the



           25  time frame that the Day brothers were passing down the
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            1  Salt, the Arizona Canal was taking its full allotment



            2  of 1,000 cfs and running it through that canal and



            3  either putting it back 2 miles down or just using it



            4  up?



            5      A.    Or dumping it out at the far end.



            6            Now, one thing, when you say their allotment,



            7  the Kent decree had a very surprising paragraph to me



            8  that said the Kibbey decree was never enforced.  So I



            9  would think the Arizona Dam would have been taking all



           10  it could whenever it could, and I said that's at least



           11  1,000.  I know it increased over time, but I don't know



           12  what it was in that year.



           13      Q.    Did you check what the flows were when the



           14  Day brothers passed through for the time frame of their



           15  last trip?



           16      A.    On --



           17      Q.    At the Arizona Canal or thereabouts.



           18      A.    Yes, and I presented a slide on that in my



           19  PowerPoint, Slide No. 77.  All I had in the way of data



           20  was the maximum, the mean and the minimum for each



           21  month, and I presented those data.



           22      Q.    And what was it?



           23            I don't have Slide 77 with me.  I'm trying to



           24  avoid going down a whole bunch of pages.



           25      A.    Oh.  Well, the mean flow was --
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            1  unfortunately, it's a graph, so I have to kind of



            2  reconstruct. -- about 1,200.  The mean was about 1,200



            3  in September.  October was down to about 9.  November



            4  was about 9.  December was about 12.  January was about



            5  12.



            6      Q.    So, in essence, from that, do we conclude



            7  that when we got to the Arizona Canal, that canal



            8  operation dried up the river?



            9      A.    I would think on many of the days it would



           10  have dried it up.  There probably were some days



           11  where -- well, I don't know for a fact how much bigger



           12  than 1,000 cfs it was at that time.  I know that the



           13  rights that were later decreed would exceed the 1,200



           14  as of that priority date, but that assumes the Kent



           15  decree got everything right, so I don't know that for a



           16  fact.



           17            I think the Arizona Dam probably dried it up.



           18  If it didn't, very little went over; and what went over



           19  got snatched up by the next canal downstream.



           20      Q.    You may have said this.  Do you know when the



           21  Arizona Canal went into operation?



           22      A.    1885.



           23



           24            EXAMINATION BY COMMISSIONER ALLEN



           25                 COMMISSIONER ALLEN:  I have a question
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            1  about that.



            2                 You look at the picture on Plate 67.



            3  Apparently that was taken from below the dam,



            4  downriver?



            5                 THE WITNESS:  The top picture is.



            6                 COMMISSIONER ALLEN:  The bottom one, the



            7  bottom.



            8                 THE WITNESS:  Oh, the bottom picture is



            9  the gate into the Arizona Canal.  They could shut it



           10  off if they wanted to, say during a dry-up.



           11                 COMMISSIONER ALLEN:  But there's water



           12  in the channel right below the dam.  I'm assuming that



           13  we're downstream from the dam when we're looking at



           14  this.



           15                 THE WITNESS:  The description in the



           16  USGS document that had the picture was that was the



           17  gate that would release water into the canal, and I'm



           18  not sure if that's from --



           19                 COMMISSIONER ALLEN:  Upstream.



           20                 THE WITNESS:  -- upstream or downstream.



           21                 COMMISSIONER ALLEN:  If you look at the



           22  upper picture, the river is flowing.  Is that above or



           23  below the dam?



           24                 THE WITNESS:  The water is spilling over



           25  the dam.
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            1                 COMMISSIONER ALLEN:  And into the river?



            2                 THE WITNESS:  Yes.



            3                 COMMISSIONER ALLEN:  And what is the



            4  date that you're assuming that that occurred?



            5                 THE WITNESS:  To my recollection, they



            6  didn't have a date in the picture.



            7                 COMMISSIONER ALLEN:  So there's really



            8  no way of knowing, number one, when the Day brothers



            9  actually moved through this particular area or if the



           10  dam was actually functioning at that particular point



           11  in time.  I mean we can only assume that it took them



           12  so long to get here.



           13                 THE WITNESS:  Oh, yeah, they -- I don't



           14  know.  Yes, you're right.  Picking which day they went



           15  through, I just don't know.



           16                 COMMISSIONER ALLEN:  If they went



           17  through in January --



           18                 THE WITNESS:  There is a possibility



           19  they were down for dry-up, but that would be about --



           20                 COMMISSIONER ALLEN:  But not -- there's



           21  very little agriculture going on in January; is that



           22  not correct?



           23                 THE WITNESS:  There was a lot more in



           24  those days.  You had grains, you had leaching, you had



           25  alfalfa.  It wasn't so cotton-oriented like it is
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            1  today.  And, also, one thing that farmers did back then



            2  that was significantly different is they would divert



            3  in the winter months and put it on the fields whether



            4  or not they needed it, to store it in the ground for



            5  the plants to use later.



            6                 COMMISSIONER ALLEN:  But all of this



            7  that we're talking about is pretty much hypothetical,



            8  is it not?



            9                 THE WITNESS:  It's the best speculation



           10  I could come up with.



           11                 COMMISSIONER ALLEN:  Okay.  Thank you.



           12



           13              CROSS-EXAMINATION (CONTINUED)



           14  BY MR. HELM:



           15      Q.    And something that's close and near and dear



           16  to my heart.  As I understand it, since about -- 1887,



           17  was that when you said it went into operation?



           18      A.    '85.



           19      Q.    '85.  At least at some parts of the year, you



           20  would say that the Arizona Canal and Dam dried up the



           21  Salt River?



           22      A.    Yes.



           23      Q.    Can you tell me whether, after 1885, there



           24  were any fish in the Salt River below the Arizona Dam?



           25      A.    I don't know.  And when I say "dried up,"
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            1  there still would have been pools standing, depending



            2  on how long the flow wasn't going; but there would be



            3  dry spots.



            4      Q.    So you would say that the fish that were



            5  below the Arizona Dam would all get together and get in



            6  whatever pools that were still remaining?



            7      A.    I think they would retreat to the pools as it



            8  shrank, yes.



            9      Q.    Would those pools, over some period of time,



           10  become stagnant?



           11      A.    Yes.



           12                 CHAIRMAN NOBLE:  Mr. Helm, are you going



           13  to ask a fish question?



           14                 MR. HELM:  No, I was just trying to find



           15  out whether all the fish died down there.  Apparently



           16  they didn't.



           17                 CHAIRMAN NOBLE:  Okay, because we're



           18  going to take a break.  I didn't want to interrupt your



           19  line of thought.



           20                 MR. HELM:  No, no, I'm not going to ask



           21  him whether, you know, a spear bait would have been the



           22  appropriate thing to use in the pools.



           23                 CHAIRMAN NOBLE:  Hopefully he would have



           24  understood that question.



           25                 We're going to take a ten-minute break
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            1  now.



            2                 (A recess was taken from 10:06 a.m. to



            3  10:18 a.m.)



            4                 CHAIRMAN NOBLE:  Mr. Gookin?



            5                 THE WITNESS:  I'm ready.



            6                 CHAIRMAN NOBLE:  Rebecca?  And, John,



            7  you're up.



            8                 MR. HELM:  Here we go.



            9  BY MR. HELM:



           10      Q.    Referring you now to page 40, and here you're



           11  talking about several rivers; the Salt, the Roosevelt,



           12  the Verde at Fort McDowell, the Gila at Dome, right?



           13      A.    Yes.



           14      Q.    And you're giving us cfs flows for those



           15  rivers at the time period that's relevant to it, right?



           16      A.    Yes.



           17      Q.    Okay.  And what I get out of this is that



           18  you're saying that every one of those rivers was at



           19  flood stage at that point?



           20      A.    Yes.



           21      Q.    Could you give me what the ordinary flow



           22  range would have been for those rivers at the time



           23  you're talking about, under the ordinary condition, in



           24  other words, the 80 percent?



           25      A.    Oh.  Well, if you're taking the Salt River at
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            1  Roosevelt and the Verde at Fort McDowell, those pretty



            2  much -- they were close to ordinary.  Or, excuse me,



            3  you said ordinary or natural?



            4      Q.    Well, ordinary and natural.  I shortened it.



            5  I tend to shorten it to ordinary, is my speech, but --



            6      A.    Okay.



            7      Q.    -- I want the 80 percent, is what I'm looking



            8  for.



            9      A.    Oh.  Then, well, Mr. Fuller computed the



           10  90 -- or the top 10 percent level at just under 3,000.



           11  I just used 3,000 cfs, for the Salt and Verde combined.



           12      Q.    Okay.  And that's what you're doing here,



           13  you're giving me those numbers to add them together?



           14      A.    Yeah, I would add the Salt and the Verde



           15  together to make an estimate of what it was at the



           16  confluence.



           17      Q.    Okay.  So just above the Verde, what would



           18  the Salt's ordinary flow have been, the middle



           19  80 percent?



           20      A.    I don't know off the top of my head.



           21      Q.    The same question for the Verde, and your



           22  answer would be "I don't know"?



           23      A.    Correct.  I would have to look it up.



           24      Q.    Did you look it up at the time you were doing



           25  this?
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            1      A.    No, I was looking at the -- thinking about



            2  the flow in Segment 6, below the confluence.



            3      Q.    And what would the ordinary and natural flow



            4  be at Gila at Dome?



            5      A.    The upper -- oh, at Dome?  I know we've put



            6  it in.  I don't know what it is off the top of my head,



            7  but I know it's less than 9,500.



            8      Q.    Do you have an estimate?  What would the top



            9  be?



           10      A.    5-, 6,000, I think.



           11      Q.    And the bottom, somewhere around 3- or 400?



           12      A.    That sounds about right, but I -- I know I



           13  have numbers.  I just don't have them in my brain.



           14      Q.    You just don't have them with you?



           15      A.    Yeah.



           16      Q.    We could find those from your Gila report?



           17      A.    Yes.



           18            No.



           19      Q.    Maybe?



           20      A.    I didn't do virgin flow estimates at Dome, to



           21  my recollection.



           22      Q.    Page 43.



           23      A.    Yes.



           24      Q.    You confused me a little here, and I want you



           25  to unconfuse me, if you would.  You start out there and
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            1  you say, "There are two components to the navigability



            2  doctrine."



            3      A.    Yes.



            4      Q.    And since I've been here, you've told me



            5  there's three.  Which is it?



            6      A.    Well, okay, there's 1, 2a and 2b.



            7      Q.    Okay.  So have you changed your viewpoint of



            8  it since you wrote this report; is that --



            9      A.    No.  The first phrase says, basically, in



           10  fact or susceptible, so that's two points.  But then



           11  when you get to susceptibility, Winkleman and



           12  implicitly, I think, Utah put two steps in that.



           13      Q.    So there's really four steps?



           14      A.    No, there's 1, navigable in fact; 2,



           15  susceptible to navigation.  Under susceptible to



           16  navigation, you have 2a, did they need the navigation;



           17  and 2b, would it have worked.  Sorry for the confusion.



           18      Q.    And you get all of that out of the Utah



           19  decision?



           20      A.    Well, I get 1 from all the decisions.  2a, as



           21  I say, Utah implicit, but primarily I thought the



           22  Winkleman decision laid it out clearest; and the same



           23  with 2b.



           24      Q.    Going down to page 43, at the bottom you're



           25  talking about Mr. Fuller's reasons?
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            1      A.    Yes.



            2      Q.    And the four categories that you give us,



            3  those are your categories, right?



            4      A.    Yes.  I took --



            5      Q.    That's Gookin on Fuller?



            6      A.    Yes.



            7      Q.    Going on over to A. on the next page, 44,



            8  Navigation Was Not Needed.



            9      A.    Yes.



           10      Q.    One question on that.  Why don't trains enter



           11  into discussion, from your perspective?  I mean they



           12  arrived before statehood, long before statehood, didn't



           13  they?



           14      A.    Yes.



           15      Q.    And they were in Phoenix, Arizona or



           16  thereabouts, Maricopa, long before statehood?



           17      A.    Yes.



           18      Q.    Okay.  So why don't trains become part of the



           19  mix of why people didn't use the Salt River for



           20  navigation?



           21      A.    As I understand the doctrine, the Courts have



           22  said you cannot use trains to disqualify navigability;



           23  that when the trains came, they were so much cheaper,



           24  there was just no point to navigate the rivers.  Even



           25  the Mississippi lost a lot of traffic because of the
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            1  trains and the relative costs.



            2            Now, if I'm interpreting your question



            3  correctly, you're saying why can't I boat down the Gila



            4  River or Salt and Gila and put it on a train and take



            5  it back up.



            6      Q.    Well, that would be one, but I hadn't really



            7  thought of it in that context; but that certainly



            8  enters the play, doesn't it?



            9      A.    Well, I'm not sure, and that is a legal



           10  question.  To me, if you're going to use the cheapness



           11  of the train travel to justify floating downstream,



           12  then I would think you have to go the next step and



           13  say, well, then I can use the cheapness of the travel



           14  to say it's not feasible.



           15            Picking and choosing your facts and saying,



           16  well, I'm going to use this fact and say, yes, this is



           17  legally permissible for purpose A, but not purpose B, I



           18  don't think is appropriate; but that's a lawyer



           19  fighting question.



           20      Q.    Sure.  From your perspective, though, you did



           21  not consider trains as part of the mix, even though



           22  they were, because you understand that there is some



           23  case out there that says you can't do that?



           24      A.    I understand you can't use the trains for



           25  nixing navigability.  I don't think there's any case
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            1  about whether you can use the trains to permit you to



            2  navigate part of the river that you couldn't normally



            3  do or pretrain do.



            4      Q.    Okay.  Well, here's where I'm going.



            5      A.    And -- sorry.



            6      Q.    Go ahead.  No, finish.  I'm sorry.  I didn't



            7  mean to interrupt.



            8      A.    I have thought about this issue quite a bit,



            9  and the other thing that came to me was that on the



           10  estimate of canoe cost, for example, almost half the



           11  cost was the shipping cost because the canoe was made



           12  out of -- to get it to Phoenix from Chicago, because



           13  the canoe's made out of cedar, which is very weak.



           14            Up in the Grand Canyon, on one of the trips



           15  somebody was trying to get boats down so they could use



           16  them to do the exploration, and they couldn't get a



           17  cedar canoe to survive the trip.  They lost several



           18  before they finally got it.



           19            The Sears catalog talks about you have to pay



           20  four times shipping charges to get the canoe there,



           21  which tells me they figured they've got to do a lot of



           22  reinforcement and crating.



           23            The point of all this rambling is that if you



           24  took it from Yuma and ran it up on the railroad back to



           25  Phoenix, it's still going to be very expensive, because
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            1  the canoes of that era were so fragile that you would



            2  have to do a lot of packaging and reinforcing and so



            3  forth.  That was expensive.



            4      Q.    Part of the assumption, I take it, though,



            5  would be, or you would agree, that the canoe got --



            6  wasn't so fragile that it didn't get to Yuma?



            7      A.    Well, in this scenario I'm saying let's say



            8  it got to Yuma, but by hook, crook, miracle, divine



            9  intervention, whatever you want to pick.  I'll take



           10  divine intervention.  But then you're faced with



           11  getting it back up to Phoenix.



           12      Q.    I was thinking more of your economic



           13  approach, to be truthful to you.  And where I was going



           14  was, say 1875, there's not an awful lot of people



           15  living in the Salt River Valley.  I don't remember



           16  what -- do you know what the 1880 census said there



           17  was?  I think we've seen it, and it was chump change.



           18      A.    Well, there are a lot more people living



           19  there than they've said, because in the 1870s the



           20  settlers in the Salt River area were enticing and



           21  asking the Pimas to move up into the eastern reaches of



           22  the Salt River Valley to provide a buffer against the



           23  Apache raids.  That's basically what started the Salt



           24  River -- the location of the Pimas that eventually



           25  caused the Salt River Pima-Maricopa.  So they weren't
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            1  counted, so we don't know how many people there were.



            2      Q.    All right.  But I guess what I'm saying, from



            3  an economic measurement, would whatever that number of



            4  people living in the Salt River have been -- I'm



            5  excluding the Upper Gila.  I'm just talking about the



            6  Lower Gila. -- create a demand to build a railroad to



            7  the Phoenix area?



            8      A.    It did by 1887.  Actually, before, because



            9  they started it before then.



           10      Q.    Well, either that or there was some nut



           11  running the railroad, right?  If there was no demand --



           12      A.    No.



           13      Q.    If there was no demand, you wouldn't build



           14  the railroad?



           15      A.    Right.



           16      Q.    So they perceived that by 1887 there was a



           17  demand for a railroad to the Phoenix area?



           18      A.    Yeah, that it was -- there was enough demand



           19  to make a special trip.



           20      Q.    And there's no question in your mind that the



           21  railroads were a lot cheaper than the waterborne



           22  transportation?



           23      A.    Yes.



           24      Q.    And so by nineteen eighty -- or 1887, the



           25  motivation to do anything to get waterborne
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            1  transportation on the Salt River pretty much -- I hate



            2  to say this, but I've got to. -- dried up?



            3      A.    I was afraid you were going to do that.



            4            Yes, I would agree.



            5      Q.    So what we have is a very small window when



            6  commercial transportation might have been a viable



            7  option on the Salt River, from your perspective, being



            8  from --



            9      A.    Not true.  You've got from the Winkleman



           10  Court all the way back to 1800.  We know there were



           11  Indians on the Lower Salt near the Gila that nobody



           12  brought goods up the river to trade with.  We know



           13  there were Forts that needed supplies, and those went



           14  by wagon.  We know there were trappers who were



           15  trapping the river and no indication they used canoes.



           16            So you've got a good period of about 80 or



           17  90 years when they should have boated.



           18      Q.    When you do your analysis on what it cost to



           19  build the railroad, if I understand what you're saying,



           20  is the trappers, there would have been enough of them



           21  at the time trapping was going on to convince one of



           22  the mega-millionaires on the East Coast to build a



           23  railroad out here?



           24      A.    Well, the railroad was nowhere near out here



           25  in that time.  In fact, the railroad had not been
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            1  invented yet.  Well, I'm not sure exactly when it was



            2  invented, but it hadn't -- the process of railroading



            3  America had not started.



            4      Q.    What I'm trying to find out is, is what the



            5  economic demand was that convinces you that there was



            6  this demand in the Salt River Valley that would have



            7  generated river use, if it had been available to use?



            8      A.    Oh.  We know for a fact that the



            9  Quartermaster's Station at Yuma used a navigable river



           10  to supply the Forts up the Colorado.  We know for a



           11  fact that they didn't use the river to supply the Forts



           12  up the Gila and Salt.  We know that they wrote that



           13  they wish they could have, but they had to do it by



           14  wagon, which was much more expensive and so forth.



           15      Q.    I just guess we're going to talk at



           16  cross-purposes, but thank you very much.



           17      A.    I'm sorry.



           18      Q.    At any rate, back at the trains.  You think



           19  that there's a case that says you can't use it?



           20      A.    I think there's a case that says you can't



           21  use trains to exclude navigability.  In other words,



           22  say, well, by 1912 we had a train.  They were boating



           23  up and down in, say, 1850, but in 1887, when it came,



           24  they gave it up.  That doesn't prevent navigability.



           25            It said once navigability is established, it
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            1  remains a navigable river.



            2      Q.    Does that case limit itself to trains, or



            3  does it say you can't use transportation next to a



            4  river to exclude the river from being navigable?



            5      A.    The synopsis I read when I was just trying to



            6  study up on this talked about railroads.



            7      Q.    Do you know whether there's a case out there



            8  that says you can't use land transportation of any ilk



            9  to exclude a river from being susceptible to



           10  navigability?



           11      A.    Yes.  I know there's one out there that says



           12  you can't use railroads to exclude navigability.



           13      Q.    And I'm saying do you know if there's one out



           14  there that says you can't use wagons?



           15      A.    I don't know that there's any case concerning



           16  that.



           17      Q.    Okay.  Going to page 45, and you're talking



           18  about in the 1800s, the only practical way -- you've



           19  got a quote there, I believe.  Do you see that?



           20      A.    Yes.



           21      Q.    And the question that I have for you, keeping



           22  that time in context, when the river was, I think at



           23  least for our purposes, in its ordinary and natural



           24  condition, what items in the Salt River Valley were in



           25  existence that would merit large-scale water
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            1  transportation?



            2      A.    There were crops for the people who were



            3  there, and there was a market to receive goods, in



            4  particular the Army.



            5      Q.    I didn't ask you what the market.  I wanted



            6  to know what up there would merit a downriver form of



            7  large-scale water transportation, the kind that you



            8  talk about?



            9      A.    It would have been crops in -- in, what, the



           10  1860s?



           11      Q.    No, no, I'm talking about the eighteen --



           12  when we're back to the natural and ordinary condition



           13  of the river.



           14      A.    Oh.  Well, that would be before the canals



           15  then.  All there would be would be demand for goods in



           16  return for money.  There wouldn't -- I don't know of



           17  anything that would be shipped downstream.



           18      Q.    Nothing up there that motivated me to want to



           19  make the river better to ship downstream?



           20      A.    Not -- yeah, not until they started farming.



           21  I don't think there were many people there before



           22  Swilling.



           23      Q.    Excluding the -- I mean we can get in an



           24  argument over the Native American farming --



           25      A.    Right.





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                          SALT RIVER     VOLUME 8    11/20/2015

                                                                      1738





            1      Q.    -- and whether that counted or not under



            2  Winkleman; but excluding that for purposes of this



            3  discussion --



            4      A.    Okay.



            5      Q.    -- Swilling was the farmer, wasn't he, so to



            6  speak?



            7      A.    Excluding the Native Americans, yes, on the



            8  Salt.



            9      Q.    Right.  And when did he start farming?



           10      A.    I believe it was '68 or '69.  He started



           11  digging in '67.



           12      Q.    Okay.  And why did he do that; what was his



           13  motivation?  He just didn't start farming out in the



           14  middle of nowhere because he was a natural born farmer.



           15            Let me make it easy on you.  He started



           16  farming down there to supply the Forts up on the Verde,



           17  didn't he?



           18      A.    I suspect that was where his primary market



           19  was, yes.



           20      Q.    And he did it down there in the first years



           21  because there were grass and things that were naturally



           22  existing down there that he could harvest and sell to



           23  the Forts for forage for their horses and stuff,



           24  correct?



           25      A.    I believe that's correct, yes.
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            1      Q.    So he was farming to ship stuff upstream,



            2  right?



            3      A.    I think he would have been happy to ship it



            4  downstream, if he could have, because -- or upstream,



            5  because -- but he didn't do either.  He wagoned it.



            6      Q.    All right.  But his motivation was to supply



            7  a demand that was upstream from the Salt River?



            8      A.    Probably.  But if you could have gone



            9  downstream, that would have been a better demand, a



           10  better marketplace.



           11      Q.    How far would it have been downstream to



           12  Yuma?



           13      A.    From Phoenix -- and let's pretend Swilling



           14  Canal is wherever Phoenix was then, because it didn't



           15  exist; but it's 195 miles.



           16      Q.    How far is it to the first Fort up the Verde?



           17      A.    That I'm not sure of.  I'm going to guess 25.



           18      Q.    I take it in your discussion on the Erie



           19  Canal and the large loads that it was designed to



           20  carry, the large loads that you would equate that to in



           21  Arizona would be some form of agriculture product?



           22      A.    Probably agricultural.  It might be mining



           23  equipment going upstream and ores or refined ores going



           24  downstream.



           25      Q.    Let me tell you where I am.  I've moved
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            1  along.



            2            Page 52.  Do you agree that a river could be



            3  navigable for title purposes and yet not be suitable



            4  for carrying large amounts of freight?



            5      A.    The word "large" is vague.



            6      Q.    Okay.



            7      A.    It has to be enough to be -- make the



            8  operation economically viable, whatever that is.



            9      Q.    All right.  Do you have -- what would be the



           10  amount of an agricultural good that would be large



           11  enough to make it economically viable in the Salt River



           12  Valley?



           13      A.    I didn't compute that.  The only two



           14  computations I did was for a 500-pound canoe and the



           15  Edith.



           16      Q.    I take it your answer to mean, in terms of



           17  canoes and the smaller flat-bottom boats, would be that



           18  a river that was suitable for those to use could not be



           19  navigable in fact for purposes of title?



           20      A.    It depends on how you're using them.  You



           21  need to transport something.



           22      Q.    Well, but you told me that you eliminated



           23  canoes and small flat-bottom boats from your research



           24  to determine navigability; that you just said they



           25  weren't suitable.  I'm talking about the canoes that
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            1  you eliminated.



            2      A.    Okay.  You've kind of wandered in the



            3  question.



            4      Q.    I'm sorry if I did.



            5      A.    Canoes, I say, were not the customary modes



            6  of travel at the time of statehood or before it in



            7  Arizona.  There's no evidence that they used them for



            8  that purpose.



            9            Boats, yes.



           10      Q.    Let me see if I understand you.



           11            Because the indigenous population of Arizona



           12  before the European culture arrived didn't use canoes,



           13  it's your understanding that in the navigability



           14  context, they cannot be used to determine whether the



           15  Salt River is navigable?



           16      A.    No.



           17      Q.    Where am I wrong in my understanding?



           18      A.    I also looked at the Utah case, which



           19  indicated that the boats that were used for commercial



           20  transport did not include -- he didn't list a canoe as



           21  one of the many types of boats that he considered as



           22  for commercial transport.



           23            I looked at the historic evidence of the



           24  incidence of canoe use on the Salt and the Gila, the



           25  whole drainage area, and I couldn't find any evidence
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            1  of people using the canoes to transmit commercial goods



            2  up and down either river.



            3      Q.    Those kinds of canoes that you're talking



            4  about were, in fact, used in lots of places in the



            5  United States to transport beaver pelts, or what have



            6  you, on rivers that were held to be navigable because



            7  that was what they were used for; is that fair --



            8      A.    Yes.



            9      Q.    -- up in the Northeast?



           10      A.    Yes.



           11      Q.    Okay.  So what I would like you to do for me



           12  is to put together your rationalization how the State



           13  of Arizona came into the union on an equal footing with



           14  the other 47, I guess at that point, if they were held



           15  to a different standard for the boats that determined



           16  what rivers were navigable or not?



           17      A.    They are not held to a different standard.



           18  The phraseology is the customary means of trade and



           19  travel as of statehood.  It's different as to what the



           20  customary means of trade and travel were in different



           21  states.



           22      Q.    So it's your understanding that Equal Footing



           23  Doctrine doesn't mean that we measure the use of a



           24  river by the same boat, no matter whether that river



           25  happens to be somewhere in New England or somewhere in
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            1  the Southwest?



            2      A.    Right.  I think it means the ones that were



            3  used for that purpose in that region.



            4      Q.    So it's not really equal, is it?



            5      A.    I think it is.  We don't get to use ice



            6  riggers.



            7      Q.    Does that mean that if Puerto Rico gets into



            8  the Union, we're going to have to look at hovercraft?



            9      A.    That's my understanding.



           10            If you notice, in Alaska they're allowing



           11  inflatable rubber rafts, from what I've been hearing.



           12  And yet I wouldn't consider an inflatable modern raft



           13  made out of synthetic rubber to be a boat customarily



           14  used in Arizona as of 1912.



           15      Q.    Okay.  So what your understanding of the



           16  Equal Footing Doctrine is, is that distinction is an



           17  acceptable distinction.  In other words, we get to



           18  suffer discrimination, because if our rivers could have



           19  handled canoes, we can't use that as evidence that it's



           20  navigable; whereas the rivers in the Northeast did use



           21  those boats to determine navigability?



           22      A.    You're missing the point that I'm trying to



           23  get at.  It's not that I'm saying you can't use the



           24  canoe to prove the navigability.  I'm saying nobody did



           25  use the canoe to prove the navigability.
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            1      Q.    I must have misread Mr. Fuller's report.  I



            2  thought he was indicating that, one, canoes were used



            3  in 1912 in Arizona; and, two, that they did navigate?



            4      A.    Well, I did go through that, and I found -- I



            5  went through the evidence that's been disclosed,



            6  including Mr. Fuller's report, and I may have missed



            7  something.  I found the Pattie canoe on the San Pedro,



            8  which was used on the San Pedro, but in extraordinary



            9  conditions.  So that didn't prove navigability.



           10      Q.    How about the eight canoes, I think it was



           11  eight, on the Colorado from Pattie also?



           12      A.    Yes, and they did use --



           13      Q.    Is the Colorado in Arizona?



           14      A.    Yeah.  But they were used as ferries, if I



           15  remember, and they were not considered by Utah as being



           16  a commercial boat.  I think the problem with the canoe



           17  is it's too small, normally.



           18      Q.    But my point is, is that canoes were in use



           19  in Arizona on the Colorado River?



           20      A.    You are correct.



           21      Q.    All right.  And so what you're telling me now



           22  is that since canoes weren't used on the Salt River,



           23  that doesn't qualify as the kind of boat that was in



           24  general use in Arizona for measuring navigability?



           25      A.    That is an interesting question, and I don't
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            1  have a good answer.



            2      Q.    And it would be really problematic in terms



            3  of the susceptibility issue, wouldn't it?



            4      A.    Yes, I think, but -- well, that is a legal



            5  question as to whether boats from the Colorado count on



            6  the Salt, Gila, Verde, et cetera.



            7      Q.    Going now to 53 and towards the bottom,



            8  you're talking about the Colorado River and the fact



            9  that a small population shows that navigation can



           10  occur.



           11      A.    Shows that there was a need for navigation,



           12  yes.



           13      Q.    Just define for me what you mean by "small."



           14      A.    I would say the size of Yuma when it first



           15  started.



           16      Q.    And that would have been how many people,



           17  roughly?



           18      A.    I'm guessing a couple hundred.



           19      Q.    And what we're talking about here is



           20  problems, right, your three or four problems that you



           21  identified?



           22      A.    They're my responses, yeah.



           23      Q.    Right.



           24            And you identify Yuma as one of the problems?



           25      A.    Yes.
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            1      Q.    And I didn't quite understand that.



            2      A.    Oh.



            3      Q.    And while there are a lot of people who might



            4  think Yuma is a problem, I don't get it in the context



            5  of navigability.  So please explain it to me.



            6                 CHAIRMAN NOBLE:  I resemble that remark.



            7                 MR. HELM:  Some things I just can't



            8  resist, even if they're not good for me, you know.



            9                 THE WITNESS:  First, can I take the



           10  Fifth?



           11  BY MR. HELM:



           12      Q.    If you'll take me with it.



           13      A.    Okay.



           14            What I was meaning was Mr. Fuller had



           15  indicated that there were too few people, and that



           16  meant there weren't enough people that you would expect



           17  to find people who knew how to boat or people who knew



           18  how to make boats or people who wanted goods that could



           19  be transported by boats, but primarily the first two.



           20            And my point is you've got a river and



           21  there's two ends to it, and you know that Yuma had



           22  river pilots and they had river boats.  So Phoenix



           23  didn't need to build them, and they didn't need to have



           24  a native river pilot.  Yuma could have supplied them.



           25      Q.    The next problem I have is, or your problem
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            1  that confused me, was right after the existence of



            2  Yuma, you indicate that lots of people in the Salt



            3  River Valley had boats.



            4      A.    Yes.



            5      Q.    But then the existence of those boats, in



            6  your mind, doesn't count toward determining whether the



            7  river is navigable or not because they only used them



            8  in floods?



            9      A.    No.



           10      Q.    Explain to me what you mean there.



           11      A.    There were several uses for boats, and as



           12  Mr. Fuller documented, there were lakes that the people



           13  would take these boats, like we do today, and they



           14  would go up to the lakes -- they were different



           15  lakes. -- and recreate on the lakes.



           16            So the fact you had a boat that you were



           17  planning to take up in the summer to Flagstaff doesn't



           18  prove that you're going to boat the Salt River.



           19      Q.    What lakes were in existence in 1875?



           20      A.    I know I listed them in my PowerPoint.  But



           21  with regard to 1875, I have to say I don't know which



           22  ones existed at that particular year.



           23      Q.    How about 1900?



           24      A.    Well, 1900, we know that the dam on the



           25  Hassayampa, the Walnut Grove, I think, had come and
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            1  gone, especially gone.



            2      Q.    So the gone portion wouldn't provide any



            3  motivation for me having a boat?



            4      A.    Not once that happened, correct.



            5            We know that there was Granite Dells near



            6  Prescott, and I don't know when it was built.  And



            7  there were two near Flag, and I don't know when they



            8  were built.



            9      Q.    So what you're telling me, if I get it, is



           10  that all these people that owned boats in the Salt



           11  River Valley were going to get their wagons out and go



           12  to the Granite Dells to use them in 1875?



           13      A.    I'm telling you that Mr. Fuller indicated



           14  that that was a source of use for boats before



           15  statehood.



           16      Q.    Granite Dells?



           17      A.    The Granite Dells, the Flagstaff; when



           18  Roosevelt started, Roosevelt.



           19      Q.    We're talking at cross-purposes.



           20      A.    I have to be --



           21      Q.    I'm talking about that I understood the



           22  premise to be, that lots of people in the Salt River



           23  Valley had boats before statehood.



           24      A.    Yes.



           25      Q.    Okay.  And so I'm starting kind of at the





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                          SALT RIVER     VOLUME 8    11/20/2015

                                                                      1749





            1  beginning of the lots of people, 1875, and starting to



            2  work my way up.  And my understanding was you told me



            3  that, yeah, they had boats.  And I had said, and you're



            4  saying they only used them in floods.  And you say, no,



            5  they took them to the lakes to use.



            6            And then obviously my question was, I don't



            7  recall any lakes that are particularly close to the



            8  Phoenix Salt River area that were in existence prior to



            9  Saguaro, maybe, where I would have carted a boat to and



           10  launched it and gone fishing, for example, as a



           11  recreation?



           12      A.    Okay, first, I didn't deny they used them in



           13  floods, because they did.  But I'm saying there were



           14  motivations other than boating on the Salt River that



           15  existed as a motivation to buy a boat, and that was



           16  based on Mr. Fuller's report.



           17      Q.    Well, if they had these boats, wouldn't they



           18  have used them on the Salt, too, in non-flood times?



           19      A.    If they could have, yeah.



           20      Q.    Would 1,000 cfs float your boat?



           21      A.    For commercial purposes, I don't think so.



           22      Q.    Okay.  We can agree that there was 1,000 cfs



           23  going into the Arizona Canal, right?



           24      A.    No, I said it could divert up to 1,000.  It



           25  didn't get 1,000 all the time, by a long shot.
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            1      Q.    It did at some point?



            2      A.    It did at some point.



            3      Q.    Or the guy who built it goofed up on his



            4  sizing?



            5      A.    Right.  Well, and they did keep enlarging it



            6  so they could do more.



            7      Q.    My point is, there were significant periods



            8  of time in the course of any year when the Salt River



            9  had water in it, correct, and the water would have been



           10  sufficient to float a boat, deeper than 3 feet?



           11      A.    No, not deeper than 3 feet.



           12      Q.    2 feet?



           13      A.    I put a table that indicated for the various



           14  flows; and, basically, 1 to 2 feet was the range for



           15  most things.



           16      Q.    Do you accept Mr. Fuller's depth disclosures,



           17  or did you disagree with any of them?



           18      A.    I disagreed with them.



           19      Q.    In terms of that a canoe floats in 6 inches?



           20      A.    That was one of many disagreements.



           21      Q.    Okay.



           22                 CHAIRMAN NOBLE:  Mr. Helm, I believe



           23  we'll take another break right now.



           24                 MR. HELM:  Okay.



           25                 CHAIRMAN NOBLE:  Thank you.  Let's try
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            1  10 minutes.



            2                 (A recess was taken from 10:59 a.m. to



            3  11:15 a.m.)



            4                 CHAIRMAN NOBLE:  Mr. Gookin?



            5                 THE WITNESS:  Ready.



            6                 CHAIRMAN NOBLE:  Mr. Helm?



            7                 MR. HELM:  Yes.  I think somebody just



            8  destroyed the --



            9                 CHAIRMAN NOBLE:  Well, at least they



           10  pulled it onto the floor.



           11                 MR. SPARKS:  He has a name, and it's



           12  called clumsy.



           13                 CHAIRMAN NOBLE:  Just before you start,



           14  Mr. Helm, I misremembered what time we were going to



           15  end today.  It will be 3:30, not 4:30.



           16                 MR. HELM:  Works for me.



           17                 CHAIRMAN NOBLE:  Proceed, Mr. Helm.



           18                 MR. HELM:  I'll try and get done in that



           19  period.



           20                 CHAIRMAN NOBLE:  Oh, Mr. Helm, you've



           21  destroyed Thanksgiving.



           22                 MR. HELM:  I've got to go home and pack



           23  to leave town, I mean, you know.



           24  BY MR. HELM:



           25      Q.    I think when we broke, Mr. Gookin, we were
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            1  talking about the disagreements that you had with



            2  Mr. Fuller over boats, canoes, what have you, and we



            3  had just started on the canoe and floating in 6 inches?



            4      A.    It got mentioned.  I don't know we were



            5  there.



            6      Q.    Yeah.  Well, my understanding --



            7      A.    Oh, okay.



            8      Q.    -- was that you were telling me that you



            9  disagreed with --



           10      A.    Oh.



           11      Q.    The original question I had, did you agree in



           12  a general nature with Mr. Fuller's depth allocations



           13  amongst the various kinds of boats.



           14      A.    Right.



           15      Q.    And you said no.



           16      A.    And I said no.



           17      Q.    And so now we were getting specific, and we



           18  had started with canoe.



           19            What's wrong with Mr. Fuller's canoe depth?



           20      A.    Well, first, he was counting all of the



           21  vehicles based on their draw, rather than a required



           22  depth, and they are different.  You need a safety



           23  margin.



           24            He doesn't consider the 3 foot --



           25      Q.    Let me just stop you right there so that I
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            1  don't remain --



            2                 MR. MURPHY:  Can we let him answer the



            3  question?



            4                 MR. HELM:  Yeah, if I could understand



            5  what he was answering.  So if you'd let me --



            6                 MR. MURPHY:  Well, I think he should get



            7  a chance to answer the question first, before you



            8  continually interrupt him.



            9                 MR. HELM:  Do we want to play court?



           10  Because I'd be delighted to play court with you.  I



           11  think I can handle it.



           12                 MR. MURPHY:  I want to play civilized.



           13  BY MR. HELM:



           14      Q.    What I want to know is the distinction



           15  between draw and depth, so that I understand your



           16  testimony.



           17      A.    As I understand it, when you measure from the



           18  waterline down to the bottom of the keel, bottom,



           19  whatever the lowest bottom is, that's the draw of the



           20  boat, and it varies on how loaded it is.  The depth of



           21  water has to be greater than the draw, because you're



           22  not in a flat, nicely sculptured, clean canal.  You're



           23  in a river.



           24            So if you say that a river is 2 feet in one



           25  point, that doesn't mean you have 2 feet for the whole
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            1  river.  And so you need to leave a safety margin.



            2      Q.    So when -- if I understand what you're



            3  saying, when Mr. Fuller made the determinations -- and



            4  I'm going to stick with a canoe at this point, because



            5  that's the thing we've been talking about, and he came



            6  up with 6 inches, what you're telling me is that



            7  6 inches does not take in to consider whatever safety



            8  margin would be appropriate for the canoe?



            9      A.    Okay.  The 6 inches was the minimum depth



           10  requirement for canoes for recreational purposes,



           11  modern boats.



           12            Number one is, Mr. Fuller did not consider



           13  the minimum depths.  He applied those minimum depth



           14  criteria to depths that were greater than minimum.



           15  That's improper.



           16            Number two, he didn't consider the fact that



           17  a boat or a canoe that's being used for trade and



           18  travel will probably or should be carrying more than



           19  just the one individual.  And so that will cause it to



           20  be deeper.



           21            Going back to the minimum depth, as I said,



           22  it's the 6 inches.  If you're going to use the 6 inches



           23  and you do go out there and find the minimum depth,



           24  then that's probably okay.  But if you're not going to



           25  do that, then -- that's okay for recreational travel
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            1  with modern boats.  If you're not going to do that,



            2  then you need to come up with a standard that tells you



            3  whether or not you're going to be able to make it



            4  through the river based on, say, the gage depths.  And



            5  that's where the Utah case comes in, because the



            6  Special Master listened to all that testimony, talked



            7  to the people who actually did the boating for



            8  commercial purposes, and determined a mean average



            9  depth of 3 feet was what it took.



           10      Q.    I am totally confused.  Let's see if I can



           11  unconfuse myself.



           12            What you're saying is that Mr. Fuller got the



           13  weight wrong, in that he did not include enough load in



           14  the boat when determining the depth of flow it needed.



           15  That's one problem, right?



           16      A.    Yes.



           17      Q.    Okay.  Then the next problem is he did not



           18  consider that a proper -- if he had a properly loaded



           19  boat, whether there would be enough water to get that



           20  boat down the river?



           21      A.    He considered whether there would be enough



           22  water, but he did it wrong.



           23      Q.    Okay.  How did he do it wrong?



           24      A.    He found the depths at cross sections that



           25  were not the minimum depth cross section, and he took
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            1  the criteria for the minimum depth cross section and



            2  applied it to the depth.



            3            The second thing he did wrong was he didn't



            4  model the river correctly in the lower reaches, in some



            5  of the reaches, to find the depth that really would



            6  have been there.  Even though he had two channels that



            7  would both be carrying low flows, he assumed it all



            8  went into one channel and ignored the second one.



            9            I also have a problem with his Manning's n,



           10  but I don't think that's going to decide this case.



           11  And probably something I forgot, but I'll bring it up



           12  if I need to.



           13      Q.    The two-channel issue, can there be two



           14  channels where one of them doesn't have water in it?



           15      A.    If the second channel is higher, yes; but



           16  we've got channels with the same bottoms.



           17      Q.    Okay.  So your assumption for your complaint



           18  against Mr. Fuller's work to that extent is that the



           19  two channels had identical bottom elevations?



           20      A.    Substantively.  I mean it could have been an



           21  inch or two one way or another.  That's not my



           22  assumption.  That's based on the cross sections he



           23  produced.



           24      Q.    I flat don't understand your discussion about



           25  the minimum depth cross section.  Are you telling me
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            1  that what we have to do is find the minimum depth on a



            2  river and use that cross section to determine whether



            3  the entire river is navigable?



            4      A.    I'm telling you that if you use the two



            5  sources he used, Cortell and Hyra, who established



            6  criteria for modern recreational boating, and if that's



            7  acceptable, then you have to use the entire set of



            8  criteria.  You can't say, oh, well, they decided it



            9  required a minimum depth of 6 inches, so I'm going to



           10  take that, and then I'm going to go find the deepest



           11  cross section that I can use and compare the 6 inches



           12  to that.  That's just engineering mistake.



           13      Q.    So if I get what you're telling me now, is



           14  you go to the Salt River, you find the minimum depth



           15  cross section.



           16      A.    Yes.



           17      Q.    All right.  And you use that minimum depth



           18  cross section to measure whether the stream, the river,



           19  is navigable?



           20      A.    No.  I'm saying if you're going to use Hyra



           21  and Cortell as your source to develop the



           22  methodology --



           23      Q.    Then that's what you do?



           24      A.    -- you've got to use the whole methodology.



           25  You can't just pick one number and then apply it
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            1  differently.  That's wrong.



            2      Q.    But am I right in what my understanding is;



            3  that using the Hyra and Cortell, you pick the minimum



            4  cross section, and that's what controls the



            5  determination?



            6      A.    They had some other things, but, yes, that



            7  was the primary thing that he looked to, was the



            8  minimum depth.  So that's the standard he picked, and



            9  it should be used consistently.



           10      Q.    Okay.  Now, with respect to that specific



           11  standard, the assumption that makes is that cross



           12  section that shows the minimum depth is going to



           13  require you to get out of the boat; you can't go any



           14  further?



           15      A.    No.



           16      Q.    Ground to a halt; there's not enough water?



           17      A.    What they're saying is that for recreational



           18  purposes, and I keep emphasizing, it's modern



           19  recreation; not the customary, normal travel at the



           20  time of statehood.



           21            But assuming that's relevant, the modern



           22  recreation, they're saying a person who -- if the



           23  minimum depth is below 6 inches, people aren't going to



           24  use it for recreation and, therefore, they're not going



           25  to consider the boat -- or the river to be useable
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            1  for --



            2      Q.    Recreationally navigable.



            3      A.    Yeah.



            4      Q.    I've invented a new term.



            5      A.    I like it.



            6      Q.    And what I'm driving at, the reason they



            7  consider it not recreationally navigable is because



            8  there's not enough water to float my boat, right?



            9      A.    I think your word about --



           10      Q.    I can't go down it.



           11      A.    Well, you may be able to go down it, but



           12  you're going to scrape things up or you're pushing it



           13  with a paddle.  It's -- they don't think people will do



           14  it because, you know, recreation has the criteria of



           15  fun.  Work doesn't have to be fun.  I mean I know this



           16  is, but it's not always this good, you understand.



           17      Q.    Thank you.



           18                 CHAIRMAN NOBLE:  You done?



           19                 MR. HELM:  That's a voice crying in the



           20  night, if I've ever heard one.



           21  BY MR. HELM:



           22      Q.    So what other problems -- does that fully



           23  discuss the minimum depth problem you have with



           24  Mr. Fuller?  Have we got everything --



           25      A.    I also had --
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            1      Q.    -- that you hate canoes about?



            2      A.    What?



            3      Q.    We've got everything you hate his analysis of



            4  a canoe out on the table?



            5      A.    The other was we had disagreements about his



            6  flows and how he developed them, particularly the



            7  median.  So that would influence the answer.



            8      Q.    That's your discussion about 990 and 12,



            9  whatever it was?



           10      A.    Yes.



           11            I mentioned Manning's n.  And, of course, the



           12  other question is, is a standard for modern



           13  recreational boating the appropriate standard to use



           14  for a test of navigability for title purposes.



           15      Q.    And your opinion is?



           16      A.    No.



           17      Q.    What do you think the appropriate test?  It's



           18  just that 3 feet?



           19      A.    Mean average depth of 3 foot at the gage.



           20      Q.    Now we got it all on the table?



           21      A.    Probably not, but --



           22      Q.    Good enough for government work.



           23      A.    I think it's close to date.



           24      Q.    All right.  What about -- that's canoes.



           25  What about flat-bottom boats; same basic gripes?
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            1      A.    Yeah, and the criteria is different.  It's



            2  not 6 inches.  I think it's 1 foot.  But --



            3      Q.    Whatever it is --



            4      A.    -- the same arguments would apply on how he's



            5  applied it to flat-bottom boats.



            6      Q.    Okay.  What other kind of boats did you --



            7  rafts, I guess?



            8      A.    Well, the Special Master, in coming up with



            9  his criteria, said that rafts were used for short



           10  reaches only.  So he did consider them, kind of.



           11      Q.    So did he mess up his calculations for rafts?



           12      A.    No, he still came up with mean average depth.



           13            Oh, who "he"?



           14      Q.    "He" be Mr. Fuller.



           15      A.    Okay.



           16      Q.    That's who I'm talking about anyway.



           17      A.    I was talking about the Special Master.



           18      Q.    Oh, okay.



           19      A.    He did just fine.



           20      Q.    What I'm trying to find out is, is it just



           21  that you completely disagree with Mr. Fuller because of



           22  the methodology he chose?  He did not adopt the Special



           23  Master's 3 foot determination for the Salt River, and



           24  so his determination is no good?



           25      A.    Plus, he didn't model the depths or get the
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            1  correct depths for given flows, and he didn't use the



            2  correct flows.



            3      Q.    And that applies across the spectrum of



            4  boats?



            5      A.    Yes.



            6      Q.    58.  With respect to modern boating, is it



            7  your impression that the evidence of modern boating



            8  that's being presented by Mr. Fuller, for example, is



            9  being presented to prove that actual boating took



           10  place, as opposed to the river could have been



           11  susceptible for navigation?



           12      A.    I think he's trying to use it for both.



           13      Q.    Okay.  And I take it you would find it



           14  objectionable for both categories?



           15      A.    Yes.



           16      Q.    And for the same basic reasons that you have



           17  enunciated here and just gotten through, that's why



           18  it's objectionable?



           19      A.    What I got through was the depth discussions.



           20      Q.    Okay.



           21      A.    We have all the durability discussions and



           22  the fact that the boats can take a lot more abuse now



           23  than they could at statehood.



           24      Q.    Okay.  So you got -- other than durability,



           25  anything else?
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            1      A.    In the case of inflatable rafts, the fact



            2  that they just weren't available at statehood, so they



            3  can't be meaningfully similar.



            4            And the argument for canoes -- I know we've



            5  talked about canoes. -- I don't think they were used



            6  before statehood.  One more instance where it was used



            7  that I had missed.  Mr. Burtell pointed it out.  The



            8  Hayden trip used a dugout canoe, but that tends to



            9  indicate they really don't work, because the whole trip



           10  failed.



           11      Q.    But maybe Mr. Hayden had seen other people



           12  using dugout canoes on the Lower Salt River, or do you



           13  think he just built himself a dugout canoe and went



           14  off, so to speak?



           15      A.    I think he went up there, and then when he



           16  got up there, that was how you were going to build a



           17  boat.  So they built a dugout canoe.  But we're



           18  speculating all of that out of a very short article or



           19  couple articles.



           20      Q.    On that page you talk about Montana PPL?



           21      A.    Yes.



           22      Q.    And I would like you to give me the specific



           23  reference, if you can, in PPL where they say using



           24  modern boating is wrong as a matter of law.



           25      A.    Oh, wait a minute.  Sorry, I was in the wrong
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            1  decision.



            2            On page 21 of the Montana decision,



            3  immediately after the heading B, as in boy -- that's a



            4  capital B. -- they state, the Supreme Court states,



            5  "The Montana Supreme Court further erred as a matter of



            6  law in its reliance upon the evidence of present-day,



            7  primarily recreational use of the Madison River,"



            8  period, closed quote.



            9      Q.    And that's what you're relying on, and that's



           10  all you're relying on?



           11      A.    I'm relying on that for saying a matter of



           12  law.



           13      Q.    Yeah.



           14      A.    I'm relying on other things for the matter of



           15  fact.



           16      Q.    Okay.  Moving right along, page 61.



           17      A.    I'm there.



           18      Q.    At the bottom of the page you're talking



           19  about beaver dams again, and you're telling me that



           20  wood rafts would have a major problem with a beaver



           21  dam.



           22      A.    Yes.



           23      Q.    And Mr. Fuller has testified that at least in



           24  a number of instances, the way boaters handle beaver



           25  dams is they simply slide over the top of them in their
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            1  boat?



            2      A.    First, I haven't heard him say that with



            3  regard to wood rafts, which are a different type of



            4  vehicle.



            5      Q.    Okay.  You don't dispute that concept,



            6  though?



            7      A.    I do, because the canoes and the boats they



            8  use today are -- well, the canoes that he's talking



            9  about are made out of Royalex, which is so much



           10  stronger and so much more durable than wood.  You can



           11  throw it off a rooftop five stories high and it's fine.



           12  Wood won't do that.



           13      Q.    Are you telling me that all the trappers and



           14  people who traversed all of the Eastern states, in the



           15  days when all they had was a good old birch bark canoe,



           16  did not slide over the top of beaver dams in that



           17  canoe?



           18      A.    I see no evidence that they did.  I would



           19  doubt -- if the water was deep enough going over the



           20  dam, you probably could do it.  It's going to depend a



           21  lot on how big the dam is and how deep the water is.



           22      Q.    Okay.  So you just basically don't know?



           23      A.    I don't think so, but I don't have any



           24  documentation.



           25      Q.    So that's Gookin on beaver dams?
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            1      A.    Gookin on canoeing.



            2      Q.    Beaver dams and canoeing?



            3      A.    Yeah.



            4      Q.    So now tell me why, if I had my trusty wood



            5  raft, I couldn't do the same thing?



            6      A.    A wood raft is going to be a lot wider and



            7  heavier, because it's made out of solid wood; whereas



            8  the canoes have ribbing and so forth, rather than what



            9  I'm thinking of is like some wood logs or planks stuck



           10  together.



           11            The wood raft is structurally much more



           12  inferior, and it would be harder to carry, because a



           13  canoe you can turn upside down, and if you're stronger



           14  than me and it's a small enough canoe, you can just



           15  carry it over; but with a raft, you're going to need at



           16  least two people, because it's just a flat piece.



           17      Q.    I think we went astray, because I'm not



           18  talking --



           19      A.    Okay.



           20      Q.    I'm asking you why I couldn't paddle up to



           21  the beaver dam in my wood raft and slide over the top



           22  of it --



           23      A.    Oh.



           24      Q.    -- assuming water's flowing over it,



           25  obviously, or even though it's going to be shallower
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            1  than the wood raft?



            2      A.    If the water was flowing deep enough over it,



            3  then you might be able to do it; but the wood raft, due



            4  to its structural inferiority, would have problems with



            5  a vertical drop.



            6      Q.    Would a wood raft be structurally inferior,



            7  in terms of strength, to a birch bark canoe?



            8      A.    I think so.



            9      Q.    Solid wood?



           10      A.    Solid wood in one direction, but only a few



           11  supports in the other, and it's not designed.  It's



           12  just thrown together.



           13      Q.    And what you're talking about is shape then?



           14      A.    In large part, yeah.



           15      Q.    Same set of questions with respect to a



           16  flat-bottom boat.  You say they can't go over beaver



           17  dams either.



           18      A.    I think it would be harder.  For example, the



           19  Edith is a flat-bottom boat, and if you're going to



           20  take the Edith with 850 pounds of load, that's a lot of



           21  weight to have -- to take over the dam and hit the dam



           22  with.  So you've got a lot of force.  You're pretty



           23  much going to need to empty it, get somebody to come



           24  with you, even though it's a one-person boat, lift it



           25  over, and refill it.
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            1      Q.    Assuming you're going downstream.



            2      A.    Yes.



            3      Q.    We have a beaver dam.



            4      A.    Yes.



            5      Q.    Does that slow the water down?



            6      A.    Upstream of the beaver dam, yes.



            7      Q.    So why am I going to hit this beaver dam with



            8  a tremendous amount of force, assuming I've got a



            9  paddle or two paddles in my hand and/or a board and I'm



           10  paying attention and have at least eyesight as good as



           11  mine?



           12      A.    I have no idea how good your eyesight is,



           13  but --



           14      Q.    It's very poor.



           15      A.    -- if you're going at the dam and you go up



           16  to it very slowly, you're just going to stop.



           17      Q.    Okay.  But so what you're saying is, if



           18  you're going over this lake that's created by the



           19  beaver dam that's at least 3 feet deep --



           20      A.    Yes.



           21      Q.    -- and I'm going too slow, I'm grinding to a



           22  halt?



           23      A.    Right.



           24      Q.    If I'm going too fast, I'm going to destroy



           25  the boat?
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            1      A.    Right.



            2      Q.    Okay.  Is there a middle ground, when I'm



            3  going the right speed, because I'm a trapper and I've



            4  been doing this all my life and I get to the beaver dam



            5  and I hit it at the right point because I know where



            6  the low spot is and I can slide across the dam?



            7      A.    I think that's pretty much a speculation that



            8  that could be done, because you've got to realize, the



            9  beaver dam is probably stronger than your boat.



           10      Q.    Do you have any specific evidence of this, or



           11  is this just Gookin on early navigation by settlers of



           12  the United States in birch bark canoes and flat-bottom



           13  boats?



           14      A.    I've presented my evidence concerning wood



           15  strength and the fact it's a very weak structural



           16  material.  And so if you're trying to say is there a



           17  speed where you could go over the dam, which has pointy



           18  sticks sticking out of it in various directions, break



           19  through that and go over, but not break the dam -- or



           20  break the boat?  I think it's unlikely that you could



           21  do that consistently and get through.



           22      Q.    So what you're saying, all those fellows who



           23  came over and went beaver hunting back in the 1700s or



           24  the 1600s, or whenever those top hats were popular,



           25  would have come up on the beaver dam, stopped, carried
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            1  their boat around it or over it, and put it back in the



            2  water and gone on; they would not have navigated the



            3  beaver dam within their boat?



            4      A.    Okay, first, they didn't do that in Arizona.



            5  They didn't use boats.



            6      Q.    No, I understand that.  I said -- I'm talking



            7  about before anybody got here.  You know, we're back in



            8  New England.



            9      A.    Oh, not here.



           10      Q.    It's 1600.  I'm out on the Tioughnioga River



           11  and I'm beaver trapping, all right.  I'm familiar with



           12  that.  I even did it a little.



           13      A.    Okay.



           14      Q.    And would I stop the boat, get out and carry



           15  it over; or would I just paddle over that?



           16      A.    Probably you would stop the boat, get out,



           17  set a trap, and then carry it over.



           18      Q.    Okay.  And then sooner or later I'm going to



           19  come back to it, right?



           20      A.    Yeah.



           21      Q.    And if I've got a beaver, I've got to take



           22  the trap and pick it up, and then I'm going on



           23  downstream, and so I'm going to lift it over it twice,



           24  is what you're saying?  Three times; once coming up,



           25  twice going down?
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            1      A.    No, because probably when you went to get the



            2  beaver, you would just leave that on the downstream end



            3  and take the beaver and throw it over the dam.



            4            But if you're going to keep going, yeah, then



            5  you have to lift it up.



            6      Q.    And that's your perception of how the



            7  trappers won the West, so to speak?



            8      A.    Yes, on the Eastern rivers, which are



            9  significantly different.



           10      Q.    Right.  But those fellows came West, didn't



           11  they, as times expanded?



           12      A.    Yes, they did, but they didn't even try to



           13  use boats here, except on the San Pedro and Colorado.



           14      Q.    While we're there, that question I would have



           15  come to at some point, but I might as well get it right



           16  now.  I was confused about Mr. Pattie.  There's no



           17  question in your mind that Mr. Pattie used a boat on



           18  the San Pedro, right?



           19      A.    Right.



           20      Q.    And there's no question in your mind that he



           21  used them on the Colorado?



           22      A.    Right.



           23      Q.    And the thing that was confusing to me, that



           24  why would a guy who was trapping beaver and using a



           25  boat to do it on those two rivers then not have done it
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            1  when he was trapping beaver on the Salt?  Doesn't he



            2  still need to get across the stream and move up and



            3  down that stream to set his traps and then go check his



            4  traps, what have you?



            5      A.    He still needs to do that, but from his



            6  accounts, he normally did it on foot or on horseback



            7  going up and down the river and across.  And he talks



            8  about he built the canoe because they were in a flood



            9  condition and one guy had gotten killed trying to go



           10  across on horseback.  That's when they built the canoe.



           11  And I'm sure they didn't keep using it, because when



           12  they got to the Colorado River, he had to build another



           13  one.



           14      Q.    I'm now on inflatables, which is on the next



           15  page, I believe.



           16      A.    Yes.



           17      Q.    And you talk about inflatables not being



           18  practicable at statehood in the first -- do you see



           19  that?



           20      A.    Yes.



           21      Q.    Is that Gookin on inflatables, or do you have



           22  some authority for that?



           23      A.    I have a fair amount of authority.  I've got



           24  the fact that when you look at their literature about



           25  the history of inflatables, they talk about them being
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            1  used as pontoon bridges and as, like, on lakes or as a



            2  short-term lifeboat on the ocean.  They don't talk



            3  about them going up and down rivers.



            4            The second point is I know that the rubber



            5  characteristics changed dramatically with the invention



            6  of carbon -- or the discovery of carbon black.



            7      Q.    But why do those -- how are those two things



            8  impracticable?  I mean assuming I had a boat, assuming



            9  it was an inflatable, and assuming I'm in the Salt



           10  River Valley, what's impracticable about me throwing



           11  that thing on the river and using it, assuming there's



           12  enough water there?



           13      A.    Historically, people didn't use the rubber



           14  boats because they weren't strong enough.  The seams



           15  popped open.  They couldn't handle any collisions to



           16  speak of.  That's why they used them for I'm going to



           17  put a pontoon boat in and that's going to be stagnant,



           18  standing in one place.  I'm going to go on a lake.



           19      Q.    You put a pontoon boat in presumably to



           20  support something?



           21      A.    To create a crossing.



           22      Q.    Yes.  And when you put wood on top of it and



           23  you --



           24      A.    Probably.



           25      Q.    -- you run horses or wagons across it --
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            1      A.    Right.



            2      Q.    -- does that vibrate the pontoon boat --



            3      A.    I -- go ahead.



            4      Q.    -- and create issues with the boat in terms



            5  of its ability to stay afloat?



            6      A.    It would impact the logs, which would, yes,



            7  vibrate the boats; but it wouldn't create tensile



            8  stresses by hitting the boats and pulling on the



            9  rubber.  Plus, I think they did just have problems,



           10  that sometimes they sprung a leak and they had to go



           11  build another one.



           12            Oh, the other aspect is there's evidence that



           13  the construction techniques used to build them didn't



           14  hold the boat together.



           15      Q.    Why did they keep building them then?



           16      A.    Well, they did --



           17      Q.    Sucker born every minute, was that the



           18  theory?



           19                 MR. MURPHY:  Can we let him answer



           20  again, Mr. Helm?



           21                 THE WITNESS:  I don't think they built a



           22  lot of them.  They built, as I say, some for pontoons.



           23  You could take it on the lake, because that's a nice



           24  still body.  You're not running into things, hopefully.



           25  So they had other purposes.
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            1                 But when you're talking about going down



            2  a river, you need something a little stronger, and they



            3  didn't have the rubber.  Rubber was very weak until



            4  carbon black and until they figured out how to do the



            5  seams better.



            6  BY MR. HELM:



            7      Q.    Now, my understanding is you're not a



            8  historian, don't claim to be?



            9      A.    And I thought I said I was on the Gila --



           10      Q.    No, I understand specifically.



           11      A.    -- and Salt and the Pima.



           12      Q.    But what I want to know is, did you have --



           13  you've talked about history and things way beyond the



           14  Pimas, haven't you?



           15      A.    Yes.



           16      Q.    You're talking about the history of rubber



           17  boats right now, as far as I get?



           18      A.    Right.



           19      Q.    Okay.  And so my curiosity pops up at that



           20  point.  Did you have a historian working with you that



           21  helped you on this?



           22      A.    No.  I went and found the evidence.  When I



           23  heard rubber boats, my immediate reaction was why



           24  weren't they more prevalent, because there was no real



           25  discussion of them.  And so I went searching and I went
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            1  and found the advances in technology, and I looked at



            2  them with an engineering eye.  And carbon black was a



            3  major step forward.  Plus, I had the Rubber Division's



            4  articles on the history of rubber boats, and they say



            5  around 1900 the advances of rubber manufacturing made



            6  it possible to build more durable rubber inflated



            7  boats, but these crude craft had inherent defects, and



            8  they tended to split at the seams and folds due to the



            9  less-than-optimal manufacturing of the rubber.



           10            So I'm looking at a qualified source that



           11  tells me this.



           12      Q.    Okay.  So to kind of sum that out, what it



           13  is, is it's Gookin on the history of rubber boats in



           14  his capacity as a nonhistorian, without any help from a



           15  historian, assessing the history of a rubber boat?



           16      A.    Well, to me, it's more of an engineering



           17  question, because I'm looking at manufacturing



           18  techniques and tensile strengths.



           19      Q.    Have you ever seen -- well, I think you have.



           20  You said you've seen these folks who are kind of the



           21  replica freaks, who go out and build replicas of old



           22  boats and then use them today?



           23      A.    The only one I've ever seen was Mr. Dimock or



           24  Dimock, when he testified here.  I've heard of them.



           25      Q.    You acknowledge that those kind of folks were
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            1  around and they were around in modern times, and that



            2  they build boats that at least they think are exact



            3  replicas of boats that existed historically, and then



            4  they go out and use them on rivers?



            5      A.    Yes.



            6      Q.    Okay.  And you, in fact, know about



            7  Mr. Dimock and the Edith?



            8      A.    Yes.



            9      Q.    And he used that on the Lower Salt River?



           10      A.    Yes.



           11      Q.    And I guess my question is, if I take a boat



           12  that is historically correct for the time frame of



           13  statehood in Arizona and I use it in a commercial



           14  fashion in modern day time, have I solved the issue of



           15  modern boating?  That's modern boating, and I'm doing



           16  it today, but it's in an old boat.



           17      A.    If the river is in the same condition it was



           18  in the century and a half ago condition, yes.



           19      Q.    Okay.  How does that work in the situation



           20  we've got?  And let me just give you kind of a



           21  hypothetical.



           22            We have a river that is wholly diverted.



           23      A.    Yes.



           24      Q.    That is dammed up.



           25      A.    Yes.
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            1      Q.    But there's still some water in it, all



            2  right.  I mean it's clearly not in the condition it



            3  would have been had we not had the dams, if we had not



            4  had the diversions, if we had not had the interruption



            5  in the type of river it is.  So it's got less water in



            6  it.  It's got a different bottom, may have different



            7  shapes.  But you can still navigate it in an old boat.



            8            Is that good enough to establish navigation?



            9      A.    I don't think so.



           10      Q.    Why not?



           11      A.    Because it's not in its ordinary and natural



           12  condition.  If it was in its ordinary and natural



           13  condition, it might have been easier; it might have



           14  been harder.  We don't know.



           15      Q.    But it's a hard-and-fast rule, is what you're



           16  telling me; that even though I have a lesser quality



           17  river at this point in time that I am using that boat



           18  on, that's not evidence to show that if I could use it



           19  on the lesser quality river, I could use it on the



           20  better quality river, when there was lots of water in



           21  it?



           22      A.    You have absolutely no idea if it's a better



           23  or lesser quality river that you're on.



           24      Q.    Well, but suppose I do.  Let's just assume



           25  that I know that there's less water going down this
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            1  river than there was when it was in its natural and



            2  ordinary condition.



            3      A.    Then you don't need to worry about



            4  navigability, because you're God, and you could've put



            5  the water in and done it back then.



            6      Q.    Okay.



            7            Page 70.  And there you're talking about



            8  canvas canoes --



            9      A.    Yes.



           10      Q.    -- fair enough?



           11      A.    Yes.



           12      Q.    And simple question.  Are these your



           13  conclusions, this is Gookin on canvas canoes, or do you



           14  have some specific items that you can identify that



           15  tell us how you got to these conclusions?



           16      A.    Well, I put quotes in and I cited to them, so



           17  I think that kind of tells you.  I've done that



           18  throughout the report.



           19      Q.    So your whole basis for your assessment on



           20  canvas canoes is a footnote to something called Miller?



           21      A.    Actually, my basis for canoes, there are two,



           22  several bases.  One, I looked at Mr. Fuller's pictures.



           23  I'm enough of a hydrologist to know that the lines



           24  shown in Figure IV-3 aren't very conducive to



           25  maneuverability.  That's my technical expertise
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            1  speaking.



            2            Second, I did look at authorities, who talked



            3  about how filler changes in canvas have changed and are



            4  stronger than they used to be.  And, again, stronger



            5  means more durable, which means, as Mr. Fuller has told



            6  us, that you can boat rivers that are shallower and



            7  more rocky than you could with the old boat.  That's my



            8  argument.



            9      Q.    So you've got one authority that you cite,



           10  Miller, and two pictures of canvas canoes; is that



           11  fair?



           12      A.    Yes.



           13      Q.    And with respect to the Kolb brothers



           14  picture --



           15      A.    Yes.



           16      Q.    -- that's on the Colorado River, right?



           17      A.    I would assume so, but I don't know.



           18      Q.    Okay.  Not unreasonable assumption?



           19      A.    Probably.  I mean I know Kolb was big on the



           20  Colorado River.



           21      Q.    My question would be, does that mean canoes



           22  were used on the Colorado River?



           23      A.    Well, at least to sit there once, yes.



           24      Q.    Okay.  The guy was just holding the ores up



           25  in the air, huh?
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            1      A.    Yeah, and assuming that's the Colorado River.



            2      Q.    Sure.



            3      A.    Probably is.



            4      Q.    I accept that.



            5            Referring you to page 73, at the bottom of



            6  the page you give us a quote that goes over onto the



            7  next page?



            8      A.    Yes.



            9      Q.    And my only question there is, this quote is



           10  applicable to the Upper Salt, correct?



           11      A.    Yes.  It's from the Forest Service, for their



           12  reach area of governance.



           13      Q.    Going on to the next page, you talk about the



           14  price of boats or canoes, and you've got a $1,282



           15  number out there?



           16      A.    Yes.



           17      Q.    Is this Gookin on economics, or do you have



           18  an actual citation that tells us that that's the



           19  number?



           20      A.    Yes.  I used the CPI.



           21      Q.    CPI from --



           22      A.    The Consumer.



           23      Q.    You went and found the price of a canoe back



           24  whenever that price was, and you adjusted it every year



           25  for the CPI and came up with a price at some date in
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            1  current times?



            2      A.    Yes.  The State presented the prices for the



            3  boats in the Sears catalog at the time.  I know how to



            4  read a number, I know how to do a CPI calculation, and



            5  I got a price.



            6      Q.    Okay.  So this is Gookin on economics, right?



            7      A.    Just means I went through high school, maybe



            8  grade school even.



            9      Q.    Page 79, you're talking about the Special



           10  Master and his list of boats and things?



           11      A.    Yes.



           12      Q.    And you indicate canoes are not mentioned on



           13  any of the Master's lists?



           14      A.    Correct, the list that they presented as



           15  to -- well, actually, I relied on Fuller, who had



           16  reviewed the lists of the Special Master, and he had



           17  printed those, and I relied on that.



           18      Q.    And from that, you came to the hard-and-fast



           19  conclusion that canoes were not appropriate to judge



           20  navigability on the Salt River by?



           21      A.    That's one of many reasons, yes.



           22                 CHAIRMAN NOBLE:  Mr. Helm, could we



           23  break for lunch at this time?



           24                 MR. HELM:  Boy, I was having so much fun



           25  I wasn't even hungry, but I would be happy to.
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            1                 CHAIRMAN NOBLE:  We were too.



            2                 Let's come back at 1:15.  Thank you.



            3                 (A lunch recess was taken from



            4  12:02 p.m. to 1:22 p.m.)



            5                 CHAIRMAN NOBLE:  Mr. Gookin, Mr. Helm,



            6  ready?



            7                 You have two hours.



            8                 MR. HELM:  Oh, that's troublesome.  I'll



            9  try, though.



           10  BY MR. HELM:



           11      Q.    Okay, Mr. Gookin, we've got to go quickly, so



           12  I'm on page 84 and it's just a simple question.  You



           13  give a citation to Arizona Appellate Decision, 28-29,



           14  and I don't know how, as a lawyer, I find that decision



           15  identified that way.  So if you could tell me the name



           16  of the case, I would appreciate it.



           17      A.    Okay.  I have to confess, I should have put



           18  it in the bibliography, and I did not.



           19            Wait, let me check the -- what did it say?



           20  Page 28.  That would be the Winkleman decision.



           21      Q.    Okay.  Thank you.



           22            Next reference is to page 86, and there in



           23  the first two lines you talk about the Salt River being



           24  totally compromised by nonIndian development by 1939.



           25      A.    Yes.
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            1      Q.    Wasn't it really at least totally compromised



            2  when they opened up Roosevelt Dam?



            3      A.    It was badly compromised by 1885, and it got



            4  a lot worse when Roosevelt.  All I was trying to get



            5  across is the last source of water for the river, the



            6  Verde, had been dammed up then.



            7      Q.    Page 87, you're talking about "...we are



            8  interested in the natural conditions as of statehood,



            9  we need to consider the channel data that occurred



           10  between 1906 and 1915."



           11            Is that the time frame under which you looked



           12  at the channel to determine whether it was in its



           13  natural and ordinary condition?



           14      A.    For the channel, yes.



           15      Q.    So you looked at the flows for pre1860 to



           16  1800, as Winkleman directed; but the channel you



           17  restricted yourself to 1906 to 1915, have I got that



           18  right?



           19      A.    Yeah, for the one channel of cross section I



           20  did.  It was based on that.



           21      Q.    This is page 91.  You tell us that in



           22  accordance with directions from the Supreme Court and



           23  the Appellate Court, I have broken the river



           24  configuration into three periods; predevelopment,



           25  statehood, and current.
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            1      A.    Yes.



            2      Q.    Specifically, what citation directs you to do



            3  that from either the Supreme Court or Appellate Courts?



            4      A.    Well, the Appellate Court talked about using



            5  the 1800 to the 1860s or '70 period, which they



            6  considered predevelopment.  The statehood is The Daniel



            7  Ball language, which is cited in both cases.  And the



            8  Montana dealt with whether or not you used the current



            9  period and what it takes to use the current period and



           10  so forth.  So I looked at all three.



           11      Q.    Page 92, you have a picture of the Mojave



           12  River in California?



           13      A.    Yes.



           14      Q.    Can you tell me the flow that that is



           15  handling at that time the picture was taken?



           16      A.    No clue.



           17      Q.    Got an estimate?



           18      A.    I gave up trying to estimate flows a long



           19  time ago.



           20      Q.    It's not much water, is it?



           21      A.    No.  It's very little.



           22      Q.    Would it be, at least at this point,



           23  something that you would consider to be in a drought



           24  condition?



           25      A.    The Mojave River?
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            1      Q.    Yeah.



            2      A.    I think that's almost flood stage.



            3      Q.    Baseflow?



            4      A.    No, I doubt it.



            5      Q.    So you think this is about baseflow for the



            6  Mojave River?



            7      A.    I think, if it's the one I'm thinking of.



            8  The Mojave River is ephemeral.  I could be on the wrong



            9  river.



           10                 COMMISSIONER ALLEN:  No, you're not.



           11                 THE WITNESS:  I'm not on the wrong



           12  river?



           13                 COMMISSIONER ALLEN:  (Shook head.)



           14                 THE WITNESS:  Okay.  I trust



           15  Commissioner Allen on that.



           16  BY MR. HELM:



           17      Q.    Page 93, you're saying that in the -- prior



           18  to European occupation, that the river, the Lower Salt,



           19  was, if I understand it, braided approximately



           20  80 percent of the time?



           21      A.    I'm sorry, I missed the year.



           22      Q.    Pre-Anglo showing up.  I think that's what



           23  this is in reference to.



           24      A.    Oh, yes.  By the 1860s, yes.



           25      Q.    And what is your authority that it was a
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            1  braided river at that point 80 percent of the time?



            2      A.    The survey plats by the GLO.



            3      Q.    And is that a reference to the -- what I'm



            4  going to call the floodplain extent of the river?



            5      A.    Well, they show the channels on it.



            6      Q.    I understand.  But those plats are showing



            7  more than just the low flow channel?



            8      A.    Usually they just show the channel as it was



            9  when they were out there, be it low flow, high flow,



           10  whatever.  And I took all the survey plats and



           11  estimated the lengths and came up with roughly



           12  80 percent.



           13                 COMMISSIONER ALLEN:  Pardon me.



           14



           15             EXAMINATION BY COMMISSIONER ALLEN



           16                 COMMISSIONER ALLEN:  You said this is



           17  pre1860?



           18                 THE WITNESS:  I should say it was



           19  surveyed in the 1860s.  It was like '67, '68.



           20                 COMMISSIONER ALLEN:  And that was by --



           21                 THE WITNESS:  Ingalls.



           22                 COMMISSIONER ALLEN:  Ingalls?



           23                 THE WITNESS:  And if you want to look,



           24  they're in my appendix.



           25                 COMMISSIONER ALLEN:  Yeah, I know.
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            1              CROSS-EXAMINATION (CONTINUED)



            2  BY MR. HELM:



            3      Q.    Page 94, just a quick one.  What do you mean



            4  by the terminology "live river"?



            5      A.    A live river is a flowing river.



            6      Q.    So did the Salt River become a dead river at



            7  some point?



            8      A.    Pretty much once Bartlett Dam was built, the



            9  Lower Salt River became a dead river.



           10      Q.    Page 99 you set out a mean, a median and a



           11  low.  And as I understand that, that would basically be



           12  the flows at the confluence of the Verde and the Salt;



           13  is that correct?



           14      A.    Yeah, immediately below.



           15            And you asked me to bring it up, but these



           16  were the figures that I developed in the Gila report



           17  and brought forward to this report.



           18      Q.    Thank you.  And that's the figures that are



           19  on page 99?



           20      A.    Well, 98, 99.  98, 99 and -- oh, and -- yeah,



           21  just 98 and 99.



           22      Q.    I'm on page 103 now, and I am a little



           23  confused by your Footnote 15.  You say "the natural



           24  mean average flow" -- I'm not sure what that means. --



           25  is only exceeded 20 to 25 percent of the time, and so
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            1  that is not enough to meet the test for ordinary.



            2      A.    Okay.  The mean average flow is simply what



            3  most people call the average.  And before that I said



            4  the natural, I think --



            5      Q.    You did.



            6      A.    -- which means I'm looking at the pre --



            7      Q.    Which you defined that earlier, so I didn't



            8  go back to it again.



            9      A.    Okay.  It means the predevelopment average



           10  flow.



           11      Q.    80 percent?



           12      A.    No, it means the average flow, the



           13  predevelopment average flow.



           14      Q.    Is what the word natural alludes to?



           15      A.    In terms of when I say natural mean annual.



           16      Q.    Oh, okay.



           17      A.    The phrase means that.



           18            That flow occurs or it's exceeded about 75 --



           19  excuse me, 20 to 25 percent of the time.  10 percent of



           20  that 20 to 25 percent is above the 90 percent -- or



           21  10 percent high flow.  So you're down to a very small



           22  percentage of time that you're considering.



           23            Now, I've never read clear direction.  I know



           24  that you can lay out for certain seasons, but I would



           25  question whether or not the legal standard would permit
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            1  you to just only do the boating 10 or 15 percent of the



            2  time.



            3      Q.    Okay.  Page 106, you've got a diagram



            4  there --



            5      A.    Yes.



            6      Q.    -- on which you show the mean, the median and



            7  the minimum.



            8      A.    Yes.



            9      Q.    Would you tell me where the 90 percent line



           10  or the 10 percent high line would be?



           11      A.    I did not put them on, and I didn't calculate



           12  them.  The minimum would be the same as the 10 percent,



           13  the bottom 10 percent.



           14      Q.    Sure, I assumed that was right.  You're



           15  missing the high 10 percent?



           16      A.    Yes.



           17      Q.    And we don't have any idea where that falls



           18  in terms of feet, other than it's at least a tad below



           19  4.5 feet?



           20      A.    I would think so.



           21      Q.    Would it be above 3 feet there, do you think?



           22      A.    Just a second.



           23            I think it would be right around 3 feet.



           24      Q.    You've got the median at about 2?



           25      A.    Yeah.  No, the mean.
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            1      Q.    I'm sorry, yes, the mean.



            2      A.    But I don't know.  I didn't calculate it, is



            3  the correct answer.



            4      Q.    Page 108.  On the top of the page you're



            5  talking about extra-ordinary flows.  Are those flood



            6  flows that you're talking about?  Third line down.



            7      A.    Yes.



            8      Q.    Would those -- when you use that term



            9  "extra-ordinary flows," are we always referring to a



           10  flood event?



           11      A.    It would be possible that I could have been



           12  talking about the drought, but I don't remember ever



           13  doing that.



           14      Q.    Page 111, you say that here Mr. Fuller should



           15  be showing the worst case/shallowest cross section.



           16  That's a reference to our earlier discussion using,



           17  what was it, Colbert or whatever, Colbert and -- [sic]



           18      A.    Colbert and Hyra minimum depth discussion.



           19      Q.    Yeah, right.  That's what that's in reference



           20  to?



           21      A.    Yes.



           22      Q.    Page 115.  Does the means that the rivers the



           23  Special Master in the Utah case was considering -- were



           24  they different than what the Salt would have been?



           25      A.    The means?
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            1      Q.    Yeah.



            2      A.    I'm sorry, I'm not seeing it on page 115.



            3      Q.    Well, where I have it marked on mine is with



            4  the statement, "However, the floods that the Utah



            5  Special Master considered had slower rises and slower



            6  falls than the Gila...due in part to the large areas



            7  that they drain," and that kicked into me that



            8  question.



            9            And so I just want to know if the Salt mean



           10  is different than the means on the rivers considered by



           11  the Special Master in Utah?



           12      A.    I'm almost certain that -- the mean flow, you



           13  mean?



           14      Q.    Uh-huh.



           15      A.    Was lower on the Salt.



           16      Q.    So it was different?



           17      A.    Yes.



           18      Q.    On 115, you start at the bottom talking about



           19  marshland?



           20      A.    Yes.



           21      Q.    And can you give me any places on the Lower



           22  Salt where marshes invaded the low flow channel of the



           23  Salt River?



           24      A.    I just don't know.  I know the USGS said it



           25  was marshy there on the -- just to the north of the
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            1  Indian Reservation or on the -- on the northwest



            2  boundary of the Indian Reservation, the Gila River



            3  Indians.



            4      Q.    You don't know what they were talking about



            5  when they said -- what marshy was a reference to, other



            6  than soggy ground somewhere down there?



            7      A.    They said marshy, boggy, slime.  They kind of



            8  just made a general written description that was not



            9  too pleasant.



           10      Q.    Sure.  And from that you drew the implication



           11  that there would be some marshlands in the channels of



           12  the Salt?



           13      A.    I think it's a good chance.



           14      Q.    Okay.  But you don't have any evidence that



           15  says, "Look at this, John.  There's a picture of a



           16  marsh in the middle of the Salt River"?



           17      A.    No, I do not.



           18      Q.    You've heard the testimony here regarding



           19  sand bars; that they don't really present much of an



           20  obstacle to a boater because they can either boat



           21  around them or they just drag their boat across them,



           22  or I think Jon even talked about pushing it across,



           23  without getting out, with his paddle.



           24      A.    Yes, and I also read the Special Master's



           25  reports talking about other ways they got around sand
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            1  bars.



            2      Q.    Okay.  Do you have any actual evidence that



            3  you can point to and show me a sand bar in the Salt



            4  River that actually acted as an impediment to



            5  navigation, assuming navigation would have occurred on



            6  the Salt?



            7      A.    I never indicated they were.



            8            I was just giving context for the quote that



            9  followed that sentence.



           10      Q.    I'm sometimes too literal.



           11            On page 126, you're talking about an Oregon



           12  Appellate Court Decision.  And is that the Haselton



           13  decision that you're talking about or some other



           14  decision?



           15      A.    Yeah, the John Day River was the Haselton



           16  decision.  It's in the footnote.



           17      Q.    Okay.  Well, I'm saying that's the -- when



           18  you say "The Oregon Appellate Court Decision does talk



           19  about," and so I'm looking for -- as opposed to saying



           20  "Haselton talks about."



           21      A.    Oh.



           22      Q.    That is the Haselton reference?



           23      A.    Yes, and check the footnote.  It gives you



           24  all those numbers lawyers like.



           25      Q.    Yeah, I know it, but that's all I'm trying to
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            1  get.



            2            Is Exhibit B to this report your complete



            3  list of authorities you rely on?



            4      A.    As of the time of the report, yes.  There



            5  will be a supplemental one for the PowerPoint that



            6  lists a few extras, a few more, but not many.



            7      Q.    Okay.  We're now done with your report, which



            8  means we're making progress, but we're not done yet.



            9  We have your PowerPoint to talk a little bit about,



           10  because some of the things in your PowerPoint, at least



           11  I didn't see them show up in your report, but we're



           12  narrowing it down.  And, regrettably, I have to wait



           13  while this stupid thing goes through the turnoff



           14  process on this thing so I can get to the next.



           15            So if you want to get your PowerPoint out,



           16  I'll start zipping through that, if I can.



           17                 CHAIRMAN NOBLE:  Mr. Helm, how would you



           18  like to do the PowerPoint?  Would you like the slides



           19  displayed or --



           20                 MR. HELM:  There's maybe only one where



           21  I just can't read it.  I mean I've enlarged it as much



           22  as I can get it on this thing, and it just fuzzes out,



           23  and I want to know what the language is.  But for the



           24  most part, I'm happy here, if everybody else is happy.



           25                 CHAIRMAN NOBLE:  Okay.  We do have the





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                          SALT RIVER     VOLUME 8    11/20/2015

                                                                      1796





            1  PowerPoint in paper form, so we could be able to



            2  reference it.



            3  BY MR. HELM:



            4      Q.    The first one that I have a reference to is



            5  your Slide 9.



            6      A.    Yes.



            7      Q.    And as I understand Slide 9, what you're



            8  showing me is, with the exception of a brief period in



            9  July, maybe, and June, maybe, maybe where they meet,



           10  the flow in the Salt River near Chrysotile always



           11  exceeds 50 percent of the ordinary condition; is that



           12  correct?



           13      A.    It shows that the average flows exceed the



           14  50 percent daily condition, yes; or the average monthly



           15  flows, I should say.



           16      Q.    And would your answer be the same for



           17  Number 10, Slide 10, for Segments 3, 4 and 5?



           18      A.    Yes.



           19      Q.    And, again, it would be the same for



           20  Slide 11?



           21      A.    Yes.



           22      Q.    So, for the most part, the river is always in



           23  the upper half of the ordinary condition?



           24      A.    No.



           25      Q.    No.  Which one of those slides shows the
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            1  river for any significant period of time below the



            2  median?



            3      A.    Western rivers in particular have large flood



            4  flows, large, high flows, spring flows, snowmelt flows.



            5  Those numbers distort the averages.  So that as you can



            6  see in chart number, say, 9, 10 and 11 or Mr. Fuller's



            7  charts on 12 and 13, the average is always higher.



            8  That doesn't mean the river is always higher, because



            9  the median is 50 percent of the days are above it and



           10  50 percent of the days are below it.



           11      Q.    Maybe that's why I'm confused.  I look at



           12  your median on those three charts that we were just



           13  talking about, and as you show the median, with some



           14  very short periods of time in the mid summer, the flows



           15  are always above it.



           16      A.    Yes, the average monthly flows, which is --



           17      Q.    Well, I take that to be the median.  I'm



           18  sorry.  Because that's what he's got it identified as.



           19  If it's not --



           20      A.    Right, the blue, the dark blue --



           21      Q.    The red line is the median, right?



           22      A.    Yes, and you're talking about the monthly



           23  mean being above the median, and that is true.



           24            Mostly, I was just trying to re-create



           25  Mr. Fuller's slides on these.
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            1      Q.    Okay, looking at Number 12.



            2      A.    Yes.



            3      Q.    Based on that, is it fair to say that



            4  12 months of the year the river was boatable?



            5      A.    I don't think you can tell.



            6      Q.    Okay.  It shows that the red line there is



            7  what?



            8      A.    The 90 percent line.



            9      Q.    Okay.  So in the ordinary course of events,



           10  on average, because that's all we're dealing with, is



           11  averages -- I get that. -- the river has enough water



           12  in it to allow those kinds of boats to float that are



           13  hung onto the vertical middle line?



           14      A.    Are you talking about the line that goes down



           15  to the top of the blue shaded area?



           16      Q.    Yeah.



           17      A.    Okay.  Those are Mr. Fuller's calculations,



           18  which I do not adopt or agree with.



           19      Q.    Okay.



           20      A.    This gaging station was near Roosevelt, and



           21  it measures one of the pools of water.  And he used the



           22  criteria for the minimum cross section against the



           23  depth data for the pools of water, and that's improper.



           24      Q.    Okay.  But that's not what I asked you.  I



           25  asked you based on this chart, it's boatable all year
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            1  long, right?



            2      A.    It doesn't say that, and it's --



            3      Q.    Well, that's my understanding of it, and I'm



            4  asking you to tell me if I'm misunderstanding.  The



            5  boats that you're showing there are all below the



            6  80 percent ordinary condition, right?



            7                 MR. MURPHY:  Mr. Chairman, I don't



            8  understand.  He's saying the boats that you're showing,



            9  but this is Mr. Fuller's slide.  And is Mr. Helm asking



           10  Mr. Gookin what Mr. Fuller is showing?



           11                 MR. HELM:  Yes.



           12                 MR. MURPHY:  He could have asked



           13  Mr. Fuller.  I don't know why, but --



           14                 CHAIRMAN NOBLE:  So as we understand the



           15  question, John, you're asking Mr. --



           16                 THE WITNESS:  Gookin.



           17                 MR. HELM:  Mr. Gookin, if what



           18  Mr. Fuller is showing is --



           19                 CHAIRMAN NOBLE:  -- Gookin to interpret



           20  what Mr. Fuller put on his slide because Mr. Gookin



           21  included it in his slides?



           22                 MR. HELM:  That's correct.



           23                 CHAIRMAN NOBLE:  Got it?



           24                 THE WITNESS:  Got it.



           25                 CHAIRMAN NOBLE:  Give it.
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            1                 THE WITNESS:  Okay.  The arrow and the



            2  three dashed lines apply to the annual condition.  So,



            3  for example, assuming Mr. Fuller had done it all



            4  correctly, you would say annually you could boat



            5  slightly over 40 percent of the time with a canoe,



            6  kayak, raft or driftboat.



            7                 And the way I get that is the top of the



            8  blue shaded area is immediately below the median line,



            9  okay.  So that is 50 percent.  It's a little below



           10  50 percent.  And we're looking for between the



           11  10 percent line, the high line, and the blue line.  So



           12  there's 40 percent between the 10 percent high line and



           13  the 50 percent median line.  50 minus 10 is 40, plus a



           14  smidge, because the blue shaded is a little below the



           15  median, and you get a little over 40.



           16  BY MR. HELM:



           17      Q.    And if I asked you that question for the next



           18  two slides, that I assume are Mr. Fuller's also, your



           19  answer would be similar?



           20      A.    No, and that's part of the problem, because,



           21  for example, on Segment 5, Slide 13, you see the median



           22  has jumped all the way up in the chart.  And so now the



           23  boats, it's very hard to tell, because you've got the



           24  50 percent line at about 1,000, and you have the



           25  10 percent low line that's somewhat below the arrow,
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            1  the top of the blue.  I don't know what the percentage



            2  in that little gap is.  But it's probably on the order



            3  of 40 percent between the 90, the red line, and the



            4  green; and making a guess, 35 percent below.  So now



            5  we're at 75 percent or so, 80 percent.  75, I would



            6  say.



            7      Q.    Going down now to Slide 16, which is the



            8  Thomsen and Porcello mean annual flow slide.



            9      A.    Yes.



           10      Q.    And the first thing I'm curious to know is



           11  why does all this matter?  Because what we're concerned



           12  about is the ordinary and natural flow condition, which



           13  is 80 percent of the flow, right?



           14      A.    Well, that's not all we're concerned about,



           15  but we're concerned about that.



           16      Q.    All right, but I mean principally.  And



           17  that's what we seem to be focusing.  We just seem to be



           18  focusing on the median or the mean, as opposed to what



           19  I call the spread, the water column between 10 percent



           20  low and 10 percent high.



           21      A.    It --



           22                 MR. MURPHY:  Is that a question?  I



           23  didn't hear a question there, Mr. Chairman.



           24                 MR. HELM:  Why don't you go out in the



           25  other room.  If we want to play this, I'm going to do
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            1  it to him, and I want him to know it.



            2                 CHAIRMAN NOBLE:  John.  John.  Okay.



            3                 Did you understand the question,



            4  Mr. Gookin?



            5                 THE WITNESS:  At this point, no.



            6                 CHAIRMAN NOBLE:  Okay.  Can you rephrase



            7  the question?



            8                 THE WITNESS:  I thought I did for a



            9  second, and I'm sorry.



           10  BY MR. HELM:



           11      Q.    Sure.  I just want you to tell me why we're



           12  not focused on the -- instead of being at the mean or



           13  the median and whether that's an average and how it



           14  gets put out of whack by the floods, why we're not



           15  focusing on the spread?



           16      A.    Because the median -- the determination of



           17  the median affects how much time in the spread it was



           18  boatable.  What per --



           19      Q.    So what --



           20      A.    It --



           21      Q.    What -- go ahead.



           22      A.    Do you want me to try again?



           23      Q.    Yeah, I wish you would.



           24      A.    Okay.  He has a chart and he shows a range of



           25  flows that's 80 percent of the time.  Now, he doesn't
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            1  indicate that, say, a raft can be boated any of those



            2  days that fall in the 80 percent.  He says some of



            3  those days, but not all of those days.



            4            That leads to the question how many days can



            5  it be, what percentage are we talking about?  Because,



            6  to me, if you can boat it, say, 70 percent of the time



            7  out of 80, it's a much stronger case for navigability



            8  than if you can only boat it, say, 1 percent of the



            9  time.  And that's why it matters.



           10      Q.    Okay.  Do you have any charts set out where



           11  you determine how much of the time it can be boated?



           12      A.    I showed the depths for the minimum, median



           13  and mean, which gets me up to about the 75, 80 percent



           14  level, and showed none of those were boatable under the



           15  Utah criteria.



           16      Q.    Well, nothing's boatable -- or, well, and I



           17  don't recall any that are over 3 feet that you've



           18  shown.  But, basically, it's not a calculation, whether



           19  it was the mean, the median or whatever.  As long as it



           20  doesn't go above 3 feet, you would say it's not



           21  boatable?



           22      A.    As long as it's below the mean average of



           23  3 feet, yes, it's not boatable.  It's not navigable for



           24  title purposes, more accurately.



           25      Q.    Okay.  And I guess what I'm driving at, or
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            1  maybe I can ask it a different way, is did you do any



            2  analysis on what -- within the ordinary and natural



            3  portion of the river, the 80 percent, without the 10



            4  and the 10, was -- whether the river at any point was



            5  navigable?



            6      A.    Yes.



            7      Q.    Okay.  Where would I find that?



            8      A.    Jump to Slide 195.



            9      Q.    Can you do it without me having to jump?



           10  Because this is way in the back of this turkey.  I'm



           11  not tuned in by number of slides.



           12      A.    Well, it's the slide that shows the results



           13  of the Manning's equation.  It's Figure 6-3 in my



           14  report, and I compute, for various assumed n-values,



           15  the depth of water for mean, which is 75 to 80 percent;



           16  median, which is 50 percent; and minimum, which is the



           17  10 percent.



           18            And given that the mean depth under the most



           19  optimistic conditions comes only to 1.3 feet, I'm



           20  pretty safe in saying it's not navigable.  It's not



           21  going to get to 3 feet before you get to 90 percent; or



           22  if it does -- well, I don't think it will, but it's



           23  only going to be a day or two.



           24      Q.    On Slide 17, does that slide tell me the --



           25  or is there any way that I can pick out the ordinary
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            1  condition of the river from there?



            2      A.    This is just talking about how you --



            3  Mr. Fuller converted mean annual flow into -- or median



            4  annual flow into his answer which he used as median



            5  daily flow and trying to explain -- starting the



            6  explanation of why it was incorrect mathematically.



            7      Q.    It doesn't demonstrate the spread in any



            8  fashion, is what you're driving at?



            9      A.    No.



           10      Q.    And neither does the next slide, Slide 18?



           11      A.    Correct.



           12      Q.    Could you explain for me again what the



           13  purpose of Slide 19 is?



           14      A.    Yes.  Mr. Fuller took the median annual flow



           15  out of the Thomsen and Porcello report.  If you take



           16  the median flow, which means you rank all the years in



           17  descending order of flow, and you go down halfway and



           18  you pick that year, the median annual flow occurred in



           19  1948.  And I was using water years, which starts



           20  October 1st and ends September 30.



           21            The question then became do you just take the



           22  median annual flow and directly convert it to cfs by



           23  using the number of seconds in the year and the cubic



           24  feet and so forth.  And that's the green line.  That's



           25  what that answer is if you do it by just converting
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            1  units.



            2            If you do it by going to that year and taking



            3  all the daily flows, listing them in order, and going



            4  halfway down, you get the value that's depicted by the



            5  red line.



            6            And the point is there is a significant



            7  difference between computing the green line, which was



            8  basically computing the mean average daily flow for the



            9  water year 1948, than calculating the median daily



           10  water flow for water year 1948.



           11      Q.    And in any event, on that Slide 19, we don't



           12  have any way to determine what would be the ordinary



           13  spread, do we?



           14      A.    No.  I'm not talking about that here.



           15      Q.    I understand that.  I just want to make it



           16  clear --



           17      A.    Okay.



           18      Q.    -- that we can't get that number off of



           19  Slide 19?



           20      A.    Right.



           21      Q.    Going on to 19a, you're talking about the



           22  Edith trip at 653 cfs?



           23      A.    Yes.



           24      Q.    That wasn't a flood stage on that segment of



           25  the river, was it?
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            1      A.    No, but it was a much less frequent



            2  percentage occurrence than was suggested by saying it's



            3  well below the median.  If that flow is well above the



            4  median, then you're talking about a much less frequent



            5  time.



            6      Q.    It was within the ordinary condition?



            7      A.    Yes.



            8      Q.    And at least if you use the Edith as a



            9  standard, it was navigable for the Edith?



           10      A.    The Edith did not demonstrate navigability of



           11  the Salt below Stewart, Segment 5, for a bunch of



           12  reasons that I discussed in the --



           13      Q.    I'm just talking about the area it traversed.



           14      A.    No, I'm talking about all the issues of was



           15  it ordinary and natural.  It only went one way, and you



           16  can't afford to do that.



           17      Q.    I picked a bad term.



           18      A.    Okay.



           19      Q.    What do you want to use when I don't want to



           20  talk about navigability for title purpose, but simply



           21  that the Edith navigated, went from a Point A on the



           22  Salt River to Point B on the Salt River?



           23      A.    And it did do that.



           24      Q.    It did do that.



           25      A.    Yes.
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            1      Q.    And it did that at that flow?



            2      A.    Yes.



            3      Q.    And that flow was within the ordinary



            4  condition of the Salt River?



            5      A.    Yes.



            6            Oh, and, by the way, you got it.



            7            Sorry.



            8      Q.    Okay.  Slide 20, tell me what the purpose,



            9  again, of that slide is.



           10      A.    Slide 20?



           11      Q.    Uh-huh.



           12      A.    To summarize the calculations and the various



           13  values that were presented.



           14      Q.    Can you take Slide 20 and show me the



           15  ordinary and natural condition of the river for the



           16  time it's representing?



           17      A.    No.



           18      Q.    Okay.  This is Slide 22, and this was the one



           19  that I tried to blow up as far as I could blow it up on



           20  my computer, and I could not read the boxes that are at



           21  the bottom of that slide.



           22      A.    Okay.



           23      Q.    So could you tell me what they say?



           24      A.    Are you talking about the bottom row?



           25      Q.    Well, they're white.  You see 22?  I come
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            1  across, it looks like there's a little white spot



            2  there.  Then I come across to a bigger box and then I



            3  come across to one that's longer, but shorter, and then



            4  I come across to a bigger box again.



            5      A.    May I come look?



            6      Q.    Certainly, or I'll bring it to you.



            7            The white boxes.



            8      A.    Here?



            9      Q.    Yeah, on that slide.



           10      A.    Oh, I see.



           11            Okay, it's Slide 22.  I was on the wrong



           12  slide.



           13            Those white boxes were put on the map by



           14  Mr. Fuller.  I just used this as a convenient base map



           15  and superimposed the red arrow on it.  That's all I



           16  did.



           17      Q.    Okay.  And can --



           18      A.    To show the very generalized direction of



           19  underflow.



           20      Q.    I still haven't been able to read it,



           21  so . . .



           22      A.    Oh, I can't either.



           23      Q.    So we don't know what those white boxes are



           24  down there.  You were just using this map that



           25  Mr. Fuller made to show the arrow, the red arrow?
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            1      A.    Yes.



            2      Q.    Which, as I understand it, was an arrow that



            3  shows the ancient flow of the river?



            4      A.    Yes, and crudely so.



            5      Q.    On Slide 29 you're talking about European



            6  occupation, and you're talking about the



            7  Spaniards/Mexicans, and you indicate that they have no



            8  evidence that they used boats.



            9            And the thing that I find curious or I don't



           10  understand is, when the Spanish were exploring Arizona,



           11  they were coming out of Mexico, correct?



           12      A.    Yes.



           13      Q.    Okay.  So they're going north?



           14      A.    For part of the time, yes.



           15      Q.    And they didn't bring any boats with them



           16  when they left Mexico, right?



           17      A.    Sometimes.



           18      Q.    And if I get what you're saying here, is, for



           19  example, when the Spanish got to the Salt River, they



           20  didn't know where it was going.  Maybe they talked to



           21  some minions that told them, but they did not know, as



           22  a matter of fact, where they would end up if they got



           23  in a boat and set off down the Salt River; is that



           24  fair?



           25      A.    Yes.  But I think you're misconstruing what
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            1  I'm trying to say.



            2      Q.    Well, you don't know where I'm going yet, so



            3  be patient.



            4      A.    Okay.  I will.



            5      Q.    So the problem that I'm having is that, in



            6  the exploration phase at least, you're assuming that an



            7  explorer would abandon his horse for a boat when he



            8  didn't know whether that boat would get him back home



            9  or not?



           10      A.    No, I am not assuming that.



           11      Q.    Okay.



           12      A.    What I'm trying to say is the Spaniards who



           13  went there did not see the Indians using boats on the



           14  Salt and Gila, but they did see them using boats on the



           15  Colorado River.  That's the significance of the point.



           16      Q.    Okay.  You say, "They did record when they



           17  used boats."



           18      A.    And I have --



           19      Q.    And what that means is the Spaniards didn't



           20  record when they used boats; they recorded when Indians



           21  used boats?



           22      A.    And I should have written it that way.  That



           23  is quite right.



           24      Q.    I'm easily confused.



           25      A.    Well, I have problems with pronouns.  I can
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            1  use it to define different people in the same sentence.



            2      Q.    Have you ever run a log drive on any river?



            3      A.    No, sir.



            4      Q.    You have no experience in that?



            5      A.    No experience and don't want to.



            6      Q.    Slide 45, you indicate that the Thorpe and



            7  Crawford trip fails the Montana test.  And is that



            8  simply because your perception is that in Montana it



            9  says you can't drag a boat?



           10      A.    The quote, yes, is at the bottom of the slide



           11  that I'm referring to.



           12      Q.    Okay.  So this goes back to your if you drag



           13  a boat across a sand bar, you've just disqualified the



           14  river from being ever navigable?



           15      A.    Well, I wouldn't think sand bars, because



           16  Utah specifically included sand bars as being okay.



           17      Q.    How long did you have to drag it before it



           18  disqualifies you?



           19      A.    I think you would have to ask the U.S.



           20  Supreme Court for more specific directions.



           21      Q.    Well, how far did you allow it to be dragged



           22  before you disqualified it in your mind?



           23      A.    To me, if they're talking about, in these --



           24  the news reports are very vague, but when they talk



           25  about they drag the boat and they're giving a
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            1  significant frequency or implying it, then I say it



            2  fails the test.



            3            The fact that you hit a sand bar in



            4  particular, got out and pushed, that wouldn't do it.



            5      Q.    So what you're referring to dragging the boat



            6  as disqualifying, it's somebody who maybe drags the



            7  boat 50 percent of the time as he travels down a



            8  stretch of the river?



            9      A.    That would be a good hypothetical.



           10      Q.    Okay.  Referring you to 58 and 59, which is



           11  the Hamilton, Jordan and Halesworth trip.



           12      A.    I'm there.



           13      Q.    Yeah, what was the purpose of that trip?



           14            Was it to assess whether the river was



           15  navigable?



           16      A.    I'm trying to remember it.



           17            Oh, that one.  Okay.  It wasn't really clear



           18  what the purpose was; but given his interview, I think



           19  he was trying to determine if you could navigate it or



           20  that was a purpose.  He may have been going for other



           21  reasons.  We don't know from the article.



           22      Q.    Okay.  If the purpose was to assess the



           23  navigability of the river --



           24      A.    Right.



           25      Q.    -- wouldn't that qualify as a commercial
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            1  trip?



            2      A.    If he had then started commercial activities,



            3  I would agree; but he didn't.



            4      Q.    Okay.  So because he did not start up a river



            5  boat company after he got back from the trip, it



            6  disqualifies the trip, even though he assessed it?



            7      A.    Yes, because I guess the phrase is actions



            8  speak louder than words.  He or somebody else.  If



            9  somebody else had followed up, that would be --



           10      Q.    You sound like the IRS now.



           11      A.    Well, now, you don't have to get downright



           12  nasty.



           13      Q.    They'd disallow that deduction, wouldn't



           14  they?



           15            Going to the Wilcox and Andrews trip, 66, I



           16  think it is, how far did they travel on the river to



           17  get to the Joint Head Dam?



           18      A.    I know I computed the distance at one point



           19  to Joint Head.



           20      Q.    Was it over 10 miles?



           21      A.    I don't believe so, but I could be wrong.  As



           22  I say, I thought I did compute it.



           23      Q.    As you sit here, you don't recall?



           24      A.    I can't remember the number, no.



           25      Q.    Going on to page 78 or Slide 78, do I
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            1  understand that slide correctly that the orange line



            2  represents the upward end of the ordinary and natural



            3  condition?



            4      A.    As computed by Mr. Fuller, yes.



            5      Q.    But you put it in a different format, but



            6  that's what that orange line represents?



            7      A.    Yeah.  I was just trying to find a fourth



            8  color.



            9      Q.    Okay.  Did Mr. Fuller calculate exact numbers



           10  for that orange line, or are those -- is it your



           11  interpretation?



           12      A.    I took the number that was on his chart and



           13  put it in this graph to draw the line.  I think it was



           14  2,990-something, I think.



           15      Q.    So everything above that is the 10 percent?



           16      A.    Yes.



           17      Q.    On Slide 82, you give us a maximum cfs of



           18  79,806.  I assume that's somewhat in a flood stage?



           19      A.    I would think so, yes.



           20      Q.    And do you have a date when that occurred?



           21      A.    No.  They only published three numbers for



           22  each month.  This is a USGS report.  They published the



           23  maximum, the mean average, and the minimum.



           24      Q.    Once a month?



           25      A.    For each month for a couple of years, two,
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            1  three years.



            2      Q.    What I'm confused about, did they publish the



            3  numbers three times a month or give us numbers for



            4  three times in a month?



            5      A.    No, they gave us three numbers for the whole



            6  month, the maximum --



            7      Q.    One time, three numbers?



            8      A.    Yeah, for January you got what the maximum



            9  day in January was, what the average for January was,



           10  and what the smallest day in January was.



           11      Q.    Do you know the day in January they publish



           12  that or the day in February they publish that?



           13      A.    No.  It was a compendium in one of the USGS



           14  papers.



           15      Q.    Okay.  Referring you to Slide 86, are the cf



           16  numbers that you set out in that slide all flood



           17  numbers?



           18      A.    Yes.



           19            Let me qualify it.  I don't know for Dome.  I



           20  don't remember calculating it, but they sure look like



           21  it.



           22      Q.    To the best of your knowledge, they are, you



           23  would say?



           24      A.    Yeah, I would think so.



           25      Q.    Going to Slide 90, are those numbers flood
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            1  stage?



            2      A.    On the Verde, I'm not sure if it was, because



            3  I don't remember.  I didn't play in the Verde hearing,



            4  so to speak.  But if you add those two together, which



            5  is the point, you're over the 3,000 cfs in Segment 6.



            6      Q.    And that would then be a flood number?



            7      A.    Yes.



            8      Q.    So while the Verde number may not be a flood



            9  number, there's no doubt in your mind that the Salt



           10  number is?



           11      A.    Yeah.



           12                 CHAIRMAN NOBLE:  Mr. Helm, we're going



           13  to take a break now, so we can build a fire.



           14                 (A recess was taken from 2:21 p.m. to



           15  2:35 p.m.)



           16                 CHAIRMAN NOBLE:  Mr. Gookin?



           17                 THE WITNESS:  I'm ready.



           18                 CHAIRMAN NOBLE:  John, please start.



           19  BY MR. HELM:



           20      Q.    Ready to roll.



           21            Mr. Gookin, page 107 or plate 107 or



           22  Slide 107.  There you're talking about various kinds of



           23  canoes and the kind of psi they can withstand, and I



           24  take that to mean is that in a direct head-on crash?



           25      A.    With fiberglass and aluminum it doesn't
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            1  matter if it's head-on or from the side.  The cedar is



            2  from the side, perpendicular to the grain.



            3      Q.    Would the cedar be higher in a head-on?



            4      A.    Yes.



            5      Q.    How about -- I notice one thing that was used



            6  a lot around statehood and before, that isn't in there,



            7  is a dugout canoe; basically, a big log with a hole in



            8  it.



            9      A.    Yeah.  Well, I think it was only used twice,



           10  Hayden and Pattie.



           11      Q.    Well, that's the only accounts we may have.



           12  Although, I didn't go looking, so I don't know.  But my



           13  point being, you didn't test for a log with a hole in



           14  it?



           15      A.    No, because that is so different than a



           16  regular canoe, I don't think they're even really in the



           17  same class.



           18      Q.    You do degree that at least to the extent



           19  there are two accounts of them, they were used in



           20  Arizona pres-statehood?



           21      A.    Yes.



           22      Q.    Down on Slide 131 and your faulty logic



           23  discussion.  And do you have any statistics that would



           24  classify how much faster travel by boat would be than



           25  travel by horse, wagon, motorized vehicle and train?





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                          SALT RIVER     VOLUME 8    11/20/2015

                                                                      1819





            1      A.    Yes.



            2      Q.    Where would I find those?



            3      A.    It was in my report.  It's not really a



            4  statistic, but data, and it was about the Erie Canal.



            5  At least I think I put it in.



            6      Q.    Yeah, I remember you putting something in



            7  about the Erie Canal.  I didn't remember it dealt with



            8  the speed of a motorized vehicle or --



            9      A.    The transit time -- I'm on page 45 of my



           10  report.  The transit time to traverse the route of the



           11  Erie Canal went from 45 days before the canal was



           12  started to 5 days after it was done.



           13      Q.    Okay.  And that -- having come from that neck



           14  of the woods, and, in fact, I think I have a relative



           15  or two who might have participated in its construction,



           16  those boats were pulled by horses, weren't they?



           17      A.    Horses, mule, oxen, et cetera, yes.



           18      Q.    Somebody was towing those boats up that



           19  river, weren't they, or that canal?



           20      A.    That canal, yes.



           21      Q.    So could we use, to measure navigability on



           22  the Salt River, a boat being pulled by a horse?



           23      A.    I don't know what the law is on that one.



           24      Q.    I'm referring you to Slide 162.



           25      A.    I'm there.
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            1      Q.    I take it the blue line is the low flow



            2  channel?



            3      A.    Yes.



            4      Q.    Do you have an estimate for the depth of the



            5  low flow channel on this portion of the Salt?



            6      A.    No idea.



            7      Q.    The same for the lower half of the picture?



            8      A.    Correct.



            9      Q.    Okay.  The braiding that you talk about on



           10  those pictures, that's for more than the low flow



           11  channel, correct?



           12      A.    More than, yeah, the lowest flow channel, I



           13  think would be the best way to put it.



           14      Q.    However you want to put it.



           15      A.    Yeah.



           16      Q.    The braiding that you're using in these



           17  pictures to illustrate is not just braiding of the



           18  lowest flow channel?



           19      A.    Correct.



           20      Q.    It's braiding that you would have to have



           21  more water than is in the lowest flow channel --



           22      A.    Yes.



           23      Q.    -- to get those braids to function?



           24      A.    Yes.



           25      Q.    We probably answered this, but I'm down on
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            1  171 with the Special Master, and he had no information



            2  of any kind available to him on the Salt River; is that



            3  fair?



            4      A.    I have no idea.  I would doubt it, but . . .



            5      Q.    In your review of his record, you didn't see



            6  any?



            7      A.    No.



            8      Q.    Slide 203.  I think you stated this.



            9  Tamarisk is not a native plant to Arizona, right?



           10      A.    Correct.



           11      Q.    And when was it brought here, to the best of



           12  your knowledge?



           13      A.    I know the answer to that from very good



           14  authority, authorities, and they're all different.



           15      Q.    What's your best guess?



           16      A.    I think it came in with the Spaniards, who



           17  brought it in to plant as shade trees at the missions.



           18      Q.    And what would be the --



           19      A.    That's one story I've heard.



           20      Q.    Sure.  I've heard it too.



           21            What other stories have you heard?



           22      A.    I've heard it was brought into nurseries on



           23  the East Coast.  I know I've heard a couple others, and



           24  I finally just kind of let it all go.  I don't know



           25  that we'll ever know.
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            1      Q.    At any rate, they're not natural?



            2      A.    They're not natural here, and they're not



            3  nice.



            4      Q.    They use a lot of water, don't they?



            5      A.    Yes, they do.



            6      Q.    And they seem to be able to survive droughts



            7  fairly well?



            8      A.    They'll be here growing in the middle of an



            9  atomic explosion someday.



           10      Q.    I think you're right.



           11            In any event, they would not have been



           12  considered part of the --



           13      A.    Natural --



           14      Q.    -- ordinary and natural condition of the Salt



           15  River as we're told to portray it by Winkleman?



           16      A.    Right.  Well, not the natural, certainly, and



           17  wouldn't impact the ordinary particularly.



           18      Q.    Slide, actually, 211, 212, 213 and 214.  Or



           19  skip 211.  12, 13 and 14 you have little insets --



           20      A.    Yes.



           21      Q.    -- that you're using to illustrate that while



           22  it might look like a single channel, when you've got



           23  the big aerial in front of you, when you get down and



           24  look at the finer points, you see that it may or may



           25  not be single channel?





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                          SALT RIVER     VOLUME 8    11/20/2015

                                                                      1823





            1      A.    Not so much that point, although that's also



            2  true; but my point was, while the two maps on Slide 211



            3  may look very, very similar at a quick glance, when you



            4  blow it up and look more closely, you can see there are



            5  some very significant differences.



            6      Q.    What I want to know is, for example, on 212,



            7  the two blowups you have, how much of the river bottom



            8  do they cover?  Is that 1,000 yards, 2 feet?



            9      A.    I didn't go back to the original maps, so I



           10  don't know if they're 7 and a half minute, 15-minute



           11  quads.  I just took those, and I was trying to blow up



           12  the little segments for comparison.  So I really don't



           13  know.



           14      Q.    Okay.  Here's where I get to my finale, I



           15  think, other than -- and I'm going off on my own frolic



           16  and detour and playing hydrologist.



           17                 CHAIRMAN NOBLE:  Is that microphone



           18  working, Joe?



           19                 MR. SPARKS:  Yeah, I think so.  Sounded



           20  pretty scary to me.



           21  BY MR. HELM:



           22      Q.    It may get scary.



           23            Throughout your report and in your



           24  PowerPoint, there's been lots of calculations done with



           25  means and medians.  You've done your fair share of
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            1  them, and you've set forth the ones that Mr. Fuller has



            2  done.  So we've all had an opportunity to look at lots



            3  of calculation of means and medians; is that fair?



            4      A.    Yes.



            5      Q.    Now, the means and medians that you



            6  calculated or that you displayed were means and medians



            7  of the entire river, correct, the entire time frame?



            8      A.    There are so many in there, I can't answer



            9  that.



           10      Q.    Okay.  Let me put it a different way.



           11            Did you attempt to segregate the flood



           12  channel and the drought, channel is the wrong word, but



           13  those portions of the ordinary condition and then do a



           14  median and means study of just the ordinary and natural



           15  channel, the 80 percent?



           16      A.    I took one cross section on the Lower Salt



           17  River that I thought was fairly representative of that



           18  township, and I did compute the 10 percent low, the



           19  median and the mean for those channels and compute the



           20  depths that would occur.



           21      Q.    Okay.  But you didn't do the flood



           22  10 percent?



           23      A.    No, I didn't.



           24      Q.    So even in that calculation, the flood



           25  10 percent is included in the averaging that you did?
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            1      A.    Yes.



            2      Q.    In other words, if you're doing the median,



            3  you started counting down from the top?



            4      A.    Right.



            5      Q.    And there is some portion of that count that



            6  had flood in it?



            7      A.    That's correct.



            8      Q.    And while those may have excluded drought, it



            9  still had flood in it.  And in the rest of the



           10  calculations that were done, they had both flood and



           11  drought in it?



           12      A.    In the median I still had drought in it.



           13      Q.    Right.  That's what --



           14      A.    And flood.



           15            And in the average I had both in it.



           16      Q.    Okay.  And that was the way for every



           17  calculation where mean and median was done?



           18      A.    Yes.



           19      Q.    So, basically, it's fair to say that we have



           20  no calculation from you of what the ordinary and



           21  natural median would look like?



           22      A.    No.



           23      Q.    Well, I thought you just told me that your



           24  calculations to determine those included the flood



           25  portion?
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            1      A.    And the drought portion.  I included all the



            2  data.



            3      Q.    I understand that.



            4            But now I'm just trying to find out how that



            5  applies to the calculations as they apply to the



            6  80 percent.  The 80 percent includes a flood component.



            7      A.    80 percent does not include the flood



            8  component.



            9      Q.    You counted down from one, two, three, four,



           10  five, and the first three were flood, weren't they?



           11      A.    You said the 80 percent included the flood



           12  component.  That's not a true statement.



           13            The median includes the flood component.



           14  That is a true statement.



           15      Q.    Okay.



           16      A.    And it includes the drought.



           17      Q.    Sure.  And my point being that those are not



           18  representative of the 80 percent?



           19      A.    Actually, the median would be equally



           20  representative of the median of the 80 percent because



           21  I've knocked the 10 percent highest flows off that --



           22  say I have 1,000 events or days.  I have deleted 100



           23  off the top, 100 off the bottom, and gone halfway in



           24  between, to do it the way you wanted, and found the



           25  50 percent.  That's the same number I would get if I
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            1  did it with all 1,000.



            2      Q.    What happened if there were 15 floods in the



            3  flood portion and only 5 droughts?



            4      A.    That can't happen, because we're talking



            5  about the upper 10 percent, which means if you have



            6  1,000 days, there's 100 that are being excluded as



            7  floods and 100 that are being excluded as drought



            8  because it's 10 percent of the number of days.



            9      Q.    So it doesn't matter whether it's a flood or



           10  a drought; it just relates to a percentage figure?



           11      A.    The median is a percentage figure, and that's



           12  one of the advantages, because a mean has those huge



           13  floods, and you use the number, not the number of



           14  times, and that distorts the whole thing.



           15      Q.    That 10 percent is an arbitrary number,



           16  correct?



           17      A.    That's one, yes, that came up -- as I say,



           18  Mr. Hjalmarson came up with it in the San Pedro, and



           19  I've accepted it and adopted it, and Mr. Fuller started



           20  using it.  And so maybe we want to change and go to



           21  something else, if you want; but that's kind of -- it's



           22  grown to have a life of its own.



           23      Q.    Okay.  But it's a life that is based on some



           24  work that Mr. Hjalmarson did on the San Pedro, correct?



           25      A.    He brought up the first con -- he first





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                          SALT RIVER     VOLUME 8    11/20/2015

                                                                      1828





            1  brought up that concept, yes.



            2      Q.    He hasn't been here during the Salt hearings,



            3  has he?



            4      A.    No, but I didn't want to backtrack.  I



            5  thought it was a good solution.



            6      Q.    So what you're telling me is the median of



            7  the 80 percent will be the median of the 100 percent;



            8  they're the same number?



            9      A.    They're definitionally equal.



           10      Q.    If you wanted, you could calculate a mean and



           11  a median for the 80 percent?



           12      A.    You could.



           13      Q.    You didn't?



           14      A.    I didn't.



           15      Q.    I don't have any further --



           16      A.    Well, I --



           17                 MR. HELM:  I don't have any further



           18  questions.



           19                 CHAIRMAN NOBLE:  I think he meant it.



           20                 THE WITNESS:  No.



           21                 CHAIRMAN NOBLE:  Thank you, John.



           22                 MR. HELM:  Thank you.



           23                 CHAIRMAN NOBLE:  Is there anyone else



           24  who would like to ask Mr. Gookin some questions?



           25                 MS. HERR-CARDILLO:  I will.
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            1                 CHAIRMAN NOBLE:  Okay.  Let's begin



            2  then.



            3                 MR. HELM:  You've got to give me a



            4  couple minutes to close this up.



            5                 CHAIRMAN NOBLE:  Sure.



            6                 MR. HELM:  I don't mind her sitting next



            7  to me, if she wants.  Uh-oh, she's bringing her own



            8  computer.



            9                 MS. HERR-CARDILLO:  That's okay.  I've



           10  got to set up some stuff, too.



           11



           12                    CROSS-EXAMINATION



           13  BY MS. HERR-CARDILLO:



           14      Q.    Good afternoon, Mr. Gookin.



           15      A.    Almost.



           16      Q.    My name is Joy Herr-Cardillo.



           17      A.    Hello.



           18      Q.    We've met before.



           19      A.    Yes.



           20      Q.    I represent Defenders of Wildlife, Jim



           21  Vaaler, Don Steuter and Jerry Van Gasse.



           22            I wanted to ask you a couple of questions.  I



           23  don't have a whole lot, but I wanted to start and just



           24  clarify some of the answers that you gave to John and



           25  make sure I understand them.
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            1            So, first of all, with respect to incidents



            2  of people navigating the river, it's -- if I'm



            3  understanding your testimony correctly, it's your



            4  position that if the purpose for the trip was



            5  recreation, that that has absolutely no evidentiary



            6  value in terms of determining navigability?



            7      A.    I believe that's correct.



            8      Q.    Okay.  So even if the river was in virgin



            9  condition, it's in its natural condition, if somebody



           10  boated the river, but did it for recreation, that your



           11  position is the Commission should not consider that



           12  evidence?



           13      A.    That's my position.



           14      Q.    And what is the legal authority upon which



           15  you base that position?



           16      A.    When they say highway of commerce.



           17      Q.    Is there a particular case that you believe



           18  supports that position?



           19      A.    I can't point to it, no.  There might be, but



           20  I don't know of it.



           21      Q.    And just to be clear, your opinion regarding



           22  the navigability of the Salt River is based upon that



           23  understanding of The Daniel Ball test?



           24      A.    Well, my opinion of the navigability is



           25  primarily based on the 3 foot requirement from Utah.
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            1      Q.    And your contention is the 3 foot requirement



            2  is found where in the Utah case?



            3      A.    Well, I think it was towards the end.  That



            4  was one of his key findings; that you had to have a



            5  mean annual flow that produced a -- or a 3 foot mean --



            6  let me try that again.



            7            He looked at the gage sites and said that



            8  when the mean flow was 3 feet, mean depth was 3 feet or



            9  greater, it was navigable on those days.



           10      Q.    So when you say "he," you're referring to the



           11  Special Master in the U.S. v. Utah case?



           12      A.    Yes.



           13      Q.    So have you actually read the Special



           14  Master's report in the Utah case?



           15      A.    Yes.



           16      Q.    And the Special Master actually considered



           17  boating events that were for recreation purposes,



           18  correct?



           19      A.    I think he put it in the lines of evidence



           20  that were presented.  I don't know how much he



           21  considered it.



           22      Q.    In your PowerPoint presentation, in Slides



           23  168 and 169.  Give me a minute to get there.



           24      A.    Yes.



           25      Q.    As I thumb through this, sorry, it blurs, and
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            1  it takes a minute to come into focus.



            2            Sorry.  Getting there.  Yea.  Okay.  Here.



            3            You talk about the modern recreational



            4  criteria being based on trying to be thrilling.



            5      A.    Yes.



            6      Q.    What is your basis for that statement?



            7      A.    Primarily, listening to Mr. Fuller,



            8  Mr. Dimock.  Oh, well, not those two primarily, but



            9  listening to them, and I can't remember the name of the



           10  other two gentlemen who testified; the one who ran a



           11  recreation boating company, in particular, who



           12  testified in October.  He was talking about how he



           13  looked at running a rapid differently than somebody



           14  who's trying to move goods, because he was trying to



           15  give the customers a thrill.



           16      Q.    Right, a whitewater experience --



           17      A.    Right.



           18      Q.    -- as I recall is how he phrased it.



           19      A.    Which is kind of like a roller coaster, to



           20  me.



           21      Q.    So he was actually targeting months where the



           22  flows would be high, correct?



           23      A.    Yes.



           24      Q.    And yet the modern recreational criteria that



           25  have been used in this case have been focused on





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                          SALT RIVER     VOLUME 8    11/20/2015

                                                                      1833





            1  minimal flows necessary, correct?



            2      A.    Yes.



            3      Q.    Okay.  So how are those minimal flows that



            4  are necessary to boat dependent upon giving a thrilling



            5  ride?



            6      A.    Well, there's a bunch of criteria.  They want



            7  velocity.  They even have -- in at least one of them,



            8  they have one for tranquil boating and one for



            9  recreational boating.



           10            The 6 inches, per se, that part of the



           11  criteria I believe is to make sure that they don't have



           12  to, basically, stop, get out, and so forth.



           13            Then they also add maximum criteria and so



           14  forth.



           15      Q.    Okay.  But there's nothing in the reporting



           16  of those criteria where there's any discussion of this



           17  goal of making a thrilling ride, correct?



           18      A.    I think they do talk about making it a



           19  thrilling ride, but that is not the purpose of the



           20  6 inches.



           21      Q.    And when you say they do talk about it, what



           22  source are you referring to, source or sources?



           23      A.    I can't remember.  I think it was either



           24  Cortell or Hyra, possibly even both mentioned it; but



           25  it's just talking about this is what whitewater boating
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            1  is trying to do.



            2      Q.    Is that something that you would be willing



            3  to track down between now and when we come back in



            4  January and be able to point us to that in the



            5  materials?



            6                 MR. MURPHY:  We've submitted those.



            7                 MS. HERR-CARDILLO:  Yeah, but I want



            8  him -- do you want him to look for it right now?



            9                 MR. MURPHY:  It's your time.



           10                 MS. HERR-CARDILLO:  Are you saying



           11  he's -- you're not willing to have him, over the break,



           12  identify that portion of the report that he's relying



           13  on?  Because we'll pull it out.  Do you have that, the



           14  Hyra?



           15                 THE WITNESS:  I have it on a bug I could



           16  set up and upload it and start looking, or we could go



           17  home right now, whichever you prefer.



           18                 MS. HERR-CARDILLO:  Mr. Chairman?



           19                 THE WITNESS:  It's up to Mr. Murphy.



           20  He's my counsel.



           21                 CHAIRMAN NOBLE:  Is that your final



           22  question?



           23                 MS. HERR-CARDILLO:  No, it's not my



           24  final question.



           25                 CHAIRMAN NOBLE:  Let's move on to
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            1  something else.



            2                 MS. HERR-CARDILLO:  Am I going to get



            3  the information?



            4                 CHAIRMAN NOBLE:  Yes.  We'll have him



            5  send it to you during the break.



            6                 MS. HERR-CARDILLO:  Okay.



            7  BY MS. HERR-CARDILLO:



            8      Q.    Is it your position -- I'll let you make your



            9  note.



           10            Okay?



           11      A.    Got it.



           12      Q.    Okay.  Is it your position that recreational



           13  use of the river can never be commercial?



           14      A.    I heard there are some cases below the



           15  Supreme Court level that talked about commercial



           16  recreational boating, saying that did qualify; but I



           17  haven't seen any evidence of recreational commercial --



           18  or commercialized recreational boating from the



           19  statehood accounts.  And I believe the modern



           20  recreational boating concept is governed by PPL.



           21      Q.    The modern recreational boating concept being



           22  governed by PPL, can you clarify what you mean by that?



           23      A.    The U.S. Supreme Court decision in PPL



           24  Montana talked quite a bit about what you had to do to,



           25  at a minimum, determine if the commercial boating,
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            1  modern recreational boating, was applicable for



            2  consideration.



            3      Q.    Right, and that was in terms of establishing



            4  an evidentiary foundation for modern boating being



            5  evidence of navigability, correct?



            6      A.    Right.



            7      Q.    But there's nothing in PPL Montana that



            8  discusses whether recreational boating can qualify as a



            9  commercial use of a river, correct?



           10      A.    I guess it just addresses all rec -- whether



           11  recreational boating can qualify as evidence for



           12  navigability, of any kind.



           13      Q.    But I think the focus on PPL is that it's



           14  modern boating?



           15      A.    Yes.



           16      Q.    Okay.  Do you recall reading in the Special



           17  Master's report discussion of recreational boating as



           18  being a potential commercial use?



           19      A.    I don't remember.  I read it back before the



           20  Santa Cruz hearing.



           21      Q.    Slide 52 of your PowerPoint.  I should have



           22  put these in order, because now I'm having my same out



           23  of focus problem.



           24            Okay.  You cite to Winkleman in that case, or



           25  on that slide, where it says, "[E]vidence of the
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            1  River's condition after obstructions cause a reduction



            2  in its flow is likely of less significance than



            3  evidence of the River in its more natural condition and



            4  may in fact have 'minimal probative value.'"



            5      A.    Yes.



            6      Q.    Do you recognize that?



            7            Now, the context of that statement that the



            8  Court made in that opinion, do you remember the



            9  context?



           10      A.    You mean the appeal?



           11      Q.    Yes, in the opinion.



           12      A.    Yeah.



           13      Q.    Yes.



           14      A.    Yes.



           15      Q.    And what was the context?



           16      A.    That the examples and considering the boating



           17  that occurred in the unnatural condition did not



           18  disprove navigability or prove navigability.  What



           19  they're saying here is it really doesn't relate to



           20  navigability.



           21      Q.    Actually, this paragraph or phrase from the



           22  opinion in Winkleman is actually referring to an



           23  argument that Defenders made with respect to expert



           24  opinion that was based on the river in its actual



           25  condition, as opposed to its natural condition.
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            1            And we had argued in the Winkleman case that



            2  it was error for the Commission to consider expert



            3  opinion, and included in that expert opinion was your



            4  opinion, because if you recall, when you opined on the



            5  Salt River the last time around, you did not attempt to



            6  determine what it would be like in its natural



            7  condition.  Do you recall that?



            8      A.    That is correct.



            9      Q.    Okay.  So if you could just maybe find this



           10  excerpt from Winkleman.  I might be able to help you



           11  here.  It's Paragraph 31.



           12      A.    That's right, on page 29.



           13      Q.    Paragraph 31.



           14      A.    Yes.



           15      Q.    And if you would just read the beginning of



           16  that paragraph?



           17      A.    "Appellants also contend that ANSAC erred in



           18  reviewing and considering expert opinions and other



           19  evidence that evaluated the River in its depleted



           20  condition -- after dams, canals, and other man-made



           21  diversions -- rather than when it was free of



           22  artificial obstructions.  Although evidence of the



           23  River's condition after obstructions caused a reduction



           24  in its flow is likely of less significance than



           25  evidence of the River in its more natural condition and
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            1  may in fact have 'minimal probative value.'"



            2      Q.    And then going on, the next sentence.



            3      A.    "Appellants' contention generally goes more



            4  to the weight to be afforded the evidence than its



            5  admissibility."



            6      Q.    Okay.  So modern evidence or evidence when



            7  the river is not in its ordinary and natural condition,



            8  what the Court was saying there is it may be less



            9  probative, but that goes to weight, not admissibility,



           10  correct?



           11      A.    I wasn't arguing admissibility.



           12      Q.    In your presentation you talk about, I think



           13  you referred to it as, the PPL Montana test with



           14  respect to dragging boats.



           15      A.    Yes.



           16      Q.    Do you recall that statement?



           17            And, in fact, PPL Montana, the facts of PPL



           18  Montana, didn't involve any dragging of boats, correct?



           19      A.    I know it involved some trappers, but I don't



           20  know if they dragged the boats.  But I think that came



           21  from a case that the Supreme Court cited to.



           22      Q.    That's exactly right.  That's my point.  It



           23  was just citing to an Oregon, U.S. v. Oregon, case and



           24  just basically reviewing the law; that this wasn't



           25  enough if it's just dragging boats, and citing to the
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            1  U.S. v. Oregon case, correct?



            2      A.    If the U.S. Supreme Court says this is the



            3  law as established -- or this Court set the law and



            4  here it is, I figure it's the law, yeah.



            5      Q.    Right.  But it wasn't a new test, I guess my



            6  point is, is this is not some new ground that PPL



            7  Montana established; this was well-settled law?



            8      A.    That, I wouldn't know, because I mean when



            9  the U.S. Supreme Court says it, it's done.  When the



           10  Appellate Courts say it, you attorneys have a lot of



           11  fun.  So they really put it into concrete, I feel.



           12      Q.    I guess my issue that I'm taking with you is



           13  your characterization that this was some sort of test



           14  announced by PPL Montana, and what I'm saying is this



           15  was really just a recitation of existing law by that



           16  Court.



           17      A.    If you want to change it to well-established



           18  principles, I'm fine with that.



           19      Q.    Okay.  See, we lawyers are wordsmiths.  We



           20  care a lot about how you phrase it.



           21      A.    I totally get that.



           22      Q.    Sort of along the same lines, Slide 129 of



           23  your presentation.



           24      A.    Yes.



           25      Q.    This is where you take what you present as a
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            1  quote from Winkleman, page 30, which I'm not sure what



            2  page 30 you're referencing there.



            3      A.    The copy I have has page numbers on it,



            4  but --



            5      Q.    So that's not the official reporter copy, but



            6  maybe the opinion, loose-leaf opinion?



            7      A.    I think it's the loose-leaf opinion.



            8      Q.    Okay.  At any rate, you state that there's



            9  two steps in demonstrating susceptibility, and you



           10  include this quote.  But, in fact, Winkleman, in that



           11  opinion, is simply quoting the U.S. v. Utah case,



           12  correct?



           13      A.    Was that Utah?  Was Murray Hawkins -- well,



           14  the footnote that it goes to, 18, refers to a lot of



           15  cases.



           16      Q.    Actually, if you look at Paragraph 31 of



           17  Winkleman --



           18      A.    Right.  And the quote --



           19      Q.    -- that language you're quoting on your slide



           20  is actually in a parenthetical that follows a quote --



           21  or a citation to the United States v. Utah.



           22      A.    But it also has a Footnote 18 that cites to



           23  other cases.



           24      Q.    That is correct, but --



           25      A.    So it's from a series of cases.
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            1      Q.    -- according to citation --



            2            No.  According to legal citation, the



            3  parenthetical is from the case that it follows.



            4      A.    Okay.



            5                 CHAIRMAN NOBLE:  Could we agree that as



            6  far as the legal issues are concerned that you're



            7  debating with Mr. Gookin, we can determine those upon



            8  reference to our attorney?



            9                 MS. HERR-CARDILLO:  Right, I realize



           10  that; but he is present -- he's including these in his



           11  slides, and he's presenting this as language from



           12  Winkleman, when, in fact, it's a quote within a quote,



           13  and I think that it's important to establish.



           14                 CHAIRMAN NOBLE:  I think the Commission



           15  can make that decision.



           16                 MS. HERR-CARDILLO:  I'm going to make my



           17  record, Mr. Chairman.



           18  BY MS. HERR-CARDILLO:



           19      Q.    So this two-step requirement, there's nothing



           20  in Winkleman that establishes this two-step



           21  requirement.  This is something you've actually added



           22  the numbers to that, correct?  The quote itself doesn't



           23  break it out as a two-step process?



           24      A.    Oh, yes, I added those 1 and 2.  I just broke



           25  the clauses apart.
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            1      Q.    Okay.  And there is nothing in the holding of



            2  Winkleman that actually addresses and says that in



            3  order to establish navigability under the



            4  susceptibility test, that you have to first establish



            5  some sort of lack of settlement?  That's something that



            6  you have inferred from that opinion, correct?



            7      A.    That's what I -- how I read it, but I'm an



            8  engineer.



            9      Q.    Okay.  And there's nothing in the Arizona



           10  statute that defines navigability that conditions the



           11  susceptibility of use to the fact that it hasn't been



           12  developed or the area hasn't been settled?



           13      A.    Not that I'm aware of.



           14      Q.    Now, when Mr. Helm was questioning you, he



           15  asked you about some of the cases that you had read,



           16  and you mentioned that you had read a case out of



           17  Oregon involving the Rogue River?



           18      A.    Yes.



           19      Q.    And is that the Hardy versus State Land Board



           20  case?



           21      A.    I'm sorry, I don't remember the name.  It



           22  just came out very recently.



           23      Q.    Okay.  October 2015?



           24      A.    Probably.



           25                 DIRECTOR MEHNERT:  Do you want this as
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            1  evidence?



            2                 MS. HERR-CARDILLO:  Yeah.



            3                 MR. SLADE:  Mr. Chair, I'm not sure we



            4  usually put cases in evidence, just for Mr. Mehnert's



            5  information, and this is a case.



            6                 DIRECTOR MEHNERT:  Well, she said she



            7  wanted it as evidence.



            8                 CHAIRMAN NOBLE:  And we understand that.



            9  Thank you, Mr. Slade.  It's a little loose.



           10  BY MS. HERR-CARDILLO:



           11      Q.    Do you recall in this case that the Court



           12  addressed this issue of whether there was some



           13  precondition to using the susceptibility test?



           14      A.    No, I don't.  I focused more on the modern --



           15      Q.    Okay.



           16      A.    -- portions, the modern recreational



           17  portions.  But no.



           18      Q.    If you could turn to page 9, on the left-hand



           19  column, the bottom paragraph that starts "We also



           20  reject"?



           21      A.    Okay.



           22      Q.    And if you could just read that.



           23      A.    "We also reject petitioners' suggestion (at



           24  oral argument) that the 'susceptibility of use'



           25  standard is applicable only where the area in question
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            1  was essentially uninhabited or only sparsely settled at



            2  the time of statehood.  Although those may have been



            3  the extant circumstances in United States v. Utah, the



            4  Supreme Court did not then, and has not since, held



            5  that the susceptibility-of-use standard is so limited.



            6  Indeed, the Court, in PPL Montana, cited United



            7  States v. Utah for the proposition that a river's



            8  'potential' for commercial use at the time of statehood



            9  is the 'crucial' question."



           10      Q.    That's good.  Okay.



           11                 MR. MURPHY:  Is that a question?



           12                 MS. HERR-CARDILLO:  I just wanted to --



           13  I'm going to follow up with a question.



           14                 MR. MURPHY:  Okay.



           15  BY MS. HERR-CARDILLO:



           16      Q.    So does that change your understanding of



           17  whether there has to be some demonstration that an area



           18  was sparsely settled before the Commission or a Court



           19  considers the susceptibility to navigation?



           20      A.    I never thought that sparsely settled was the



           21  only way you could demonstrate that the navigation



           22  wasn't needed and, therefore, didn't occur.



           23            If you can come up with a different way to



           24  say this navigation, while it was needed, couldn't have



           25  occurred because, fill in the reasons, and it was
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            1  persuasive, then you've met the first part of the test.



            2      Q.    So your contention is that susceptibility of



            3  use is only to be considered if, what?



            4      A.    If you can establish that there was some



            5  reason other than a lack of navigability that caused



            6  the people not to navigate.



            7      Q.    And your legal authority for articulating the



            8  test this way?



            9      A.    That's my reading of Winkleman, right or



           10  wrong.



           11      Q.    Your reading of Winkleman, which was



           12  citing/quoting U.S. v. Utah?



           13      A.    Yes.



           14      Q.    Which U.S. v. Utah was interpreted just



           15  recently by this Oregon Appellate Court?



           16      A.    But only as far as settlement.  It didn't say



           17  for any reason.



           18      Q.    Okay.



           19      A.    If I might expand, the second part was that



           20  Mr. Fuller said the sparse settlement was a reason it



           21  didn't occur, and I was explaining why it would have



           22  occurred even so.



           23      Q.    Just to be clear, what is the authority upon



           24  which you base your contention that a trip has to be on



           25  a river that is in its virgin condition?
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            1      A.    That would be the -- I think I said nearly



            2  virgin, but that would be the Winkleman case that kept



            3  talking about it has to be in its natural condition.



            4      Q.    So from the fact that the river has to be



            5  evaluated in its natural condition, you've extrapolated



            6  that only navigation that occurs on a river in its



            7  natural condition is evidence of navigability?



            8      A.    I believe that's the case, yes.



            9      Q.    And yet you're aware that Courts have based



           10  findings of navigability on navigation of rivers that



           11  are not in their ordinary and natural condition?



           12      A.    Well, I thought that was normally how it was



           13  done until Winkleman.



           14      Q.    You also contended in your testimony with



           15  Mr. Helm that a boat had to be reasonably either



           16  economically disposed of -- can't read my own writing,



           17  sorry. -- or the trip has to be a two-way trip?



           18      A.    Yes.



           19      Q.    What is your legal authority for that



           20  contention?



           21      A.    In the Defenders case, they said that there



           22  can be no legal presumption that it has to be two ways.



           23  Now, the fact it's not a legal principle means to me



           24  it's a factual principle.  And you're talking about a



           25  highway of commerce.  Therefore, you've got to have
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            1  some sort of demonstration that it's, I think,



            2  reasonably practicable.  And that's my interpretation



            3  of what would constitute reasonably practicable.



            4      Q.    Are you aware of any Court case where the



            5  Court has held that a trip that only goes downriver is



            6  not evidence of navigability by virtue of the fact that



            7  it only goes downriver?



            8      A.    Well, the Defenders said that just -- if it



            9  goes -- if it just goes downriver, it didn't say it was



           10  wrong.  It said there's no presumption, which to me



           11  means legally it hasn't been defined.  So I'm bringing



           12  up the factual aspects relating to what's it take to be



           13  a highway of commerce.



           14      Q.    Other than Defenders, are you aware of any



           15  case where a Court has held that travel has to be



           16  two-way?



           17      A.    Well, I would say Daniel Ball, because it



           18  said highway of commerce.  That's what that phrase



           19  means to me.



           20      Q.    Highway just means two-way traffic?



           21      A.    Well, it's got to be -- it's highway of



           22  commerce, which means there has to be -- it has to be



           23  feasible; and to be feasible, you're either going to



           24  have to take the boat both ways or you've got to have



           25  something you can tear apart when you get down there,
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            1  otherwise it's just a fictional highway.



            2      Q.    Is it your contention -- you've read a



            3  portion of PPL Montana.  I think it was the first



            4  sentence under Subpart B.  Do you recall reading that,



            5  where the Court held as a matter of law?



            6      A.    Oh, yes.



            7      Q.    Okay.  Do you want to refer back to that?



            8            I thought I had it here.



            9      A.    It should be on page 21, Section B, the first



           10  sentence.



           11      Q.    I found it.  Yeah, thank you.



           12            So if you would reread that sentence, but



           13  then continue reading.



           14      A.    Okay.



           15            "The Montana Supreme Court further erred as a



           16  matter of law in its reliance upon the evidence of



           17  present-day, primarily recreational use of the Madison



           18  River.  Error is not inherent in a court's



           19  consideration of such evidence, but the evidence must



           20  be confined to that which shows the river could sustain



           21  the kinds of [commerce,] commercial [commerce,] use



           22  that, as a realistic matter, might have occurred at the



           23  time of statehood."



           24      Q.    Okay.  That's --



           25      A.    And, by the way, that "realistic" puts me





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                          SALT RIVER     VOLUME 8    11/20/2015

                                                                      1850





            1  back to the two-way travel.



            2      Q.    Okay.  So the opinion goes on to discuss



            3  under what circumstances the Court can consider modern



            4  use, correct?



            5      A.    That's correct.



            6      Q.    So it's not -- the PPL Montana case did not



            7  say, as a matter of law, that you should not or could



            8  not ever consider modern day use?



            9      A.    I have read that paragraph a dozen times, and



           10  when it keeps -- it keeps going and it leads into the



           11  other statements that the minimal proof necessary, at a



           12  minimum they need to, and meaningfully similar and the



           13  rivers have to be similar.



           14            And I can't figure out, in the English, if



           15  they're saying, okay, you have to do those two tests,



           16  and which I considered; and then once you've done that,



           17  you may or may not be allowed to use it.



           18            On the face of it, I would say, well, it's



           19  just wrong as a matter of law, so you can't use it, but



           20  you can do these two tests if you're bored.



           21      Q.    But, now, going back to the Hardy case, the



           22  recent case out of the Oregon Court of Appeals.



           23      A.    Yes.



           24      Q.    In fact, in that case the Court did rely upon



           25  evidence of modern day use?
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            1      A.    Yes, they did.



            2      Q.    And they addressed the PPL Montana



            3  requirements and said that those requirements had been



            4  met, correct?



            5      A.    Well, they said they had been met.  I would



            6  disagree they addressed the requirements.



            7                 MS. HERR-CARDILLO:  That's all I have.



            8                 THE WITNESS:  Also, the factual basis of



            9  that case was different as to what happened at



           10  statehood.



           11                 CHAIRMAN NOBLE:  Well, I always love to



           12  say this.  Mr. Gookin, there's no question before you.



           13                 THE WITNESS:  Yes, sir.



           14                 There's one question before you.  Can we



           15  go?



           16                 CHAIRMAN NOBLE:  Do you think you can



           17  get done in four minutes?



           18                 MR. SLADE:  If I ask one question and



           19  get the right answer, I could; but it would take a lot.



           20                 CHAIRMAN NOBLE:  We would expect you to



           21  have some pretty significant questioning.



           22                 MR. SLADE:  Yes.



           23                 CHAIRMAN NOBLE:  So we'll put it off



           24  until the next meeting.  Is that all right?



           25                 MR. SLADE:  That's all right.
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            1                 MR. SPARKS:  Is Joy done?



            2                 MS. HERR-CARDILLO:  I'm done.



            3                 CHAIRMAN NOBLE:  Okay.  We're going to



            4  adjourn for Thanksgiving, Christmas and New Year's.



            5                 DIRECTOR MEHNERT:  Do you want to



            6  announce, Mr. Chairman, where the next meeting is going



            7  to be?



            8                 CHAIRMAN NOBLE:  Yes.



            9                 We are going to meet on December 15 to



           10  argue the Verde River.  That starts at 9:00 a.m. where,



           11  George; here?



           12                 DIRECTOR MEHNERT:  Yes.



           13                 CHAIRMAN NOBLE:  Okay.  Here in this



           14  room, on Tuesday, December 15, we will argue the Verde



           15  River case.



           16                 And then on Tuesday, January 26th, in



           17  the tower with the balcony overlooking Central and the



           18  stadiums, we will begin again on the Salt River, and,



           19  Mr. Gookin, you will be on the stand.  And we hope you



           20  enjoy Thanksgiving and Christmas and New Year's.



           21                 And then is there anyone other than



           22  Mr. Slade who intends to examine Mr. Gookin further?



           23                 (No response.)



           24                 CHAIRMAN NOBLE:  Then following



           25  Mr. Gookin, is our next witness going to be
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            1  Dr. Littlefield?



            2                 MR. MCGINNIS:  Dr. Littlefield after



            3  the --



            4                 CHAIRMAN NOBLE:  Yes.



            5                 MR. MCGINNIS:  We're still working



            6  through some schedules.  Some other people have people



            7  that aren't available in February that we might slip in



            8  ahead of him, but right now it's Dr. Littlefield.



            9                 CHAIRMAN NOBLE:  Thank you.



           10                 MR. MCGINNIS:  And we'll let people know



           11  if it's changed.



           12                 CHAIRMAN NOBLE:  Then we're in recess.



           13                 (The hearing adjourned at 3:29 p.m.)



           14
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